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156  UNITED  STATES. 


156  U.  8.  1-46,  39  L.  Ed.  325,  16  Sup.'  Ct.  249,  UNITED  STATES  ▼.  B.  O. 
KNIGHT  CO. 

"Monopoly"  defined. 
Approved  in  In  re  Charge  to  Grand  Jury,  151  Fed.  837,  discussing 
essentials  of  combination  in  restraint  of  trade;  Wright  v.  State,  88 
Md.  443,  41  Atl.  798,  prohibition  of    imitation  bntter  does  not  grant 
monopoly. 

State's  police  power  is  exclusive. 

Approved  in  Keller  v.  United  States,  213  U.  S.  145,  16  Ann.  Oas.  1066, 
53  L.  Ed.  739,  29  Sup.  Ct.  470,  holding  Congress  could  not  punish  one 
harboring  alien  prostitute  within  three  years  after  entry;  Ex  parte 
Fritz,  86  Miss.  219,  109  Am.  St.  Rep.  703,  38  South.  723,  right  to  regu- 
late time,  manner  and  extent  of  taking  fish  from  streams  with  outlets 
into  other  waters  is  in  State;  State  v.  S.  P.  Pond  Co.,  135  Mo.  App. 
86,  115  S.  W.  506,  holding  State  could  require  foreign  corporation  to 
file  copy  of  its  charter;  Glenn  v.  Southern  Express  Co.,  170  Ij".  C.  293, 
87  S.  E.  141,  upholding  right  of  State  to  prohibit  traffic  in  intoxicating 
liquor;  Schlesinger  v.  Gilhooly,  189  N.  Y.  29,  12  Ann.  Cas.  1138,  81 
N.  E.  629,  holding  defense  of  usury  is  not  available  against  innocent 
purchaser  of  note;  United  States  v.  Boyer,  85  Fed.  434,  435,  annulling 
Federal  law  for  inspection  of  cattle  intended  for  export;  Norfolk  etc. 
R.  R.  Co.  v.  Commonwealth,  93  Va.  760,  57  Am.  St.  Rep.  835,  34 
L.  R.  A.  109,  24  S.  E.  840,  upholding  law  prohibiting  certain  trains  on 
Sundays. 

Regulation  of  monopolies  belongs  to  State;  regulation  of  commerce  to 
Congress. 

Approved  in  Loewe  v.  Lawlor,  208  U.  S.  297,  52  L.  Ed.  497,  28  Sup.  Ct. 
301,  upholding  prosecution  of  those  attempting  to  stifle  interstate  trade 
in  hats;   Atlantic  &  Pacific  Tel.  Co.  v.  Philadelphia,  190  U.  S.  162, 
XVII— 1  (1) 
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47  L.  Ed.  999,  23  Sup.  Ct.  818,  holding  congressional  power  to  regulate 
Congress  among  the  States  is  exclusive  when  the  objects  are  national 
in  their  character;  Marienelli  v.  United  Booking  Offices,  227  Fed.  168, 
holding  combination  formed  to  control  booking  of  actors  for  theaters 
was  within  Sherman  Act;  United  States  v.  International  Harvester  Co., 
214  Fed.  996,  1000,  holding  combination  of  five  harvester  companies 
was  in  restraint  of  interstate  commerce  and  void;  United  States  v. 
Lake  Shore  etc.  Ry.  Co.,  203  Fed.  310,  annulling  monopolistic  agree- 
ment of  railroads;  United  States  v.  American  Naval  Stores  Co.,  186 
Fed.  593,  upholding  penal  provisions  of  Anti-trust  Act;  Kansas  Natural 
Gas  Co.  v.  Haskell,  172  Fed.  561,  holding  State  could  not  prohibit  ex- 
portation of  natural  gas;  Fulgham  v.  Midland  Valley  R.  Co.,  167  Fed. 
662,  holding  Federal  Liability  Act  of  1908  superseded  all  State  statutes 
on  subject;  Ames  v.  American  Tel.  &  Tel.  Co.,  166  Fed.  824,  holding 
stockholder  cannot  sue  for  injury  to  corporation  by  reason  of  unlawful 
combination ;  United  States  v.  American  Tobacco  Co.,  164  Fed.  703,  705, 
706,  707,  708,  715,  716,  721,  holding  where  number  of  competing  cor- 
porations consolidated  into  one  company,  same  constituted  unlawful 
combination;  United  States  v.  Adair,  152  Fed.  744,  754,  holding  Con- 
gress could  legislate  against  railroads  forbidding  employers  to  join 
labor  unions;  Gibbs  v.  McNeeley,  102  Fed.  597,  holding  association  of 
shingle  manufacturers  formed  for  concerted  action,  to  prevent  over- 
production and  maintain  prices,  is  thus  far  valid;  United  States  v. 
Addyston  Pipe  etc.  Co.,  85  Fed.  297,  46  L.  R.  A.  122,  29  C.  C.  A.  141 
(reversing  78  Fed.  720),  enjoining  cast-iron  pipe  combination;  Stubbs 
v.  People,  40  Colo.  418,  122  Am.  St.  Rep.  1068,  13  Ann.  Gas.  1025,  11 
L.  R.  A.  (N.  S.)  1071,  90  Pac.  1115,  holding  State  cannot  prohibit  im- 
portation of  « lock-tailed  horses;  Henderson  v.  Shreveport  Gas.  etc.  Co., 
134  La.  46,- 51  L.  R.  A.  (N.  S.)  448,  63  South.  619,  holding  one  con- 
ducting repair-shop  for  automobiles  will  be  deemed  "manufacturer"; 
Keystone  Watch  Case  Co.  v.  Commonwealth,  212  Mass.  52,  98  N.  E. 
1064,  holding  foreign  corporation  manufacturing  parts  for  watches  is 
subject  to  excise  tax ;  Standard  Oil  Co.  v.  State,  107  Miss.  385,  65  South. 
472,  dissolving  combination  of  oil  companies;  State  v.  Arkansas  Lumber 
Co.,  260  Mo.  290,  169  S.  W.  169,  holding  action  to'  dissolve  unlawful 
combination  must  be  brought  by  State  within  three  years;  State  v. 
Standard  Oil  Co.,  218  Mo.  418,  451,  456,  457,  116  S.  W.  1032,  1043,  1045, 
dissolving  trust  formed  by  Standard  Oil  Company;  People  v.  Reardon, 
184  N.  Y.  457, 112  Am.  St.  Rep.  646,  77  N.  E.  979,  upholding  act  of  1905, 
imposing  tax  upon  transfers  of  stock  in  corporations;  Waters-Pierce 
Oil  Co.  v.  State,  48  Tex.  Civ.  179,  106  S.  W.  925,  upholding  Texas  Anti- 
Trust  Acts  of  1899  and  1903 ;  State  v.  J.  W.  Kelly  &  Co.,  123  Tenn.  566, 
133  S.  W..  1013,  holding  State  cannot  prohibit  carrier  for  delivering 
shipment  of  liquor;  dissenting  opinion  in  United  States  v.  Reading  Co., 
183  Fed.  470,  majority  holding  railroad  hauling  coal  from  Pennsyl- 
vania to  New  York  might  purchase  controlling  stock  in  competing  road, 
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Distinguished  in  Standard  Oil  Co.  v.  United  States,  221  U.  S.  68, 
Ann.  Gas.  1912D,  734,  34  L.  B.  A.  (N.  S.)  1834,  55  L.  Ed.  648,  31  Sup.  Ct. 
502,  dissolving  trust  formed  by  Standard  Oil  Company;  dissenting 
opinion  in  United  States  v.  American  Tobacco  Co.,  164  Fed.  724,  725, 
majority  holding  where  number  of  competing  corporations  consolidated 
into  one  company,  same  constituted  unlawful  combination. 

Commerce  is  deemed  to  be  free  except  as  Congress  imposes  restraints. 
Approved  in  Brooks  v.  Southern  Pac.  Co.,  148  Fed.  991,  Kentucky 
act  of  June  11,  1906,  relating  to  liability  of  common  carriers  for  neg- 
ligence of  its  servants,  is  void  as  applying  to  others  than  interstate 
carriers;  Marconi  Wireless  Tel.  Co.  v.  Commonwealth,  218  Mass.  578, 
Ann.  Cas.  19160,  214,  106  N.  E.  319,  holding  foreign  mining  company 
maintaining  office  in  Boston  is  not  engaged  in  interstate  commerce. 

Monopolies  may  be  repressed  as  Incident  to  commerce  power,  when 
they  come  within  rules  governing  commerce. 

Approved  in  United  States  v.  Hopkins,  82  Fed.  537,  reasonableness 
of  restraint  is  not  material;  dissenting  opinion-  in  Northern  Securities 
Co.  v.  United  States,  193  U.  S.  402,  48  L.  Ed.  727,  24  Sup.  Ct.  436, 
majority  holding  enforcement  of  Anti-trust  Act  of  July  2,  1890,  does 
not  infringe  constitutional  guaranty  of  liberty  of  contract. 

Power  to  control  manufacture  is  not  Incident  of  commerce  power. 

Approved  in  United  States  v.  Shelley,  229  U.  S.  243,  57  L.  Ed.  1169, 
33  Sup.  Ct.  635,  holding  converting  residuum  of  opium  into  form  fit 
for  re-smoking  is  not  manufacture  of  opium;  Capital  City  Dairy  Co. 
v.  Ohio,  183  U.  S.  245,  46  L.  Ed.  175,  22  Sup.  Ct.  123,  upholding"  Ohio 
statutes  forbidding  manufacture  of  oleomargarine  containing  coloring 
matter;  In  re  I.  Rheinstrom  &  Sons  Co.,  207  Fed.  137,  holding  one 
making  "Maraschino  cherries"  will  be  deemed  manufacturer;  Camors- 
McConnell  Co.  v.  McConnell,  140  Fed.  414,  agreement  by  which  person 
selling  business  agrees  not  to  enter  competing  business  is  valid;  Davis 
v.  A.  Booth  &  Co.,  131  Fed.  36,  65  C.  C.  A.  269,  agreement  by  which 
stockholders,  on  selling  assets  of  corporation,  agree  not  to  engage  in 
similar  business  in  certain  localities  for  ten  years,  is  valid;  A.  Booth 
&  Co.  v.  Davis,  127  Fed.  877,  holding  Anti-trust  Act  of  1890  does  not 
apply  to  contract  of  fish  dealers  selling  business  not  to  engage  in  same 
business  in  competition  for  ten  years ;  Robinson  v.  Surburban  Brick  Co., 
127  Fed.  807,  62  C.  C.  A.  484,  holding  Anti-trust  Act  of  1890  does 
not  apply  to  contract  of  seller  of  brick-making  plant  not  to  engage  in 
manufacture  within  agreed  area;  Hopkins  v.  United  States,  171  U.  S. 
594,  43  L.  Ed.  297,  19  Sup.  Ct.  46,  holding  livestock  exchange  lawful; 
United  States  v.  Addyston  Pipe  etc.  Co.,  78  Fed.  721,  upholding  iron- 
pipe  trust. 

Distinguished  in  United  States  v.  Coal  Dealers'  Assn.,  85  Fed.  267, 
restraining  combine  of  coal  dealers  and  importers. 


156  U.  S.  1-46  NOTES  ON  U.  S.  REPORTS.  4 

Commerce  regulation  applies  to  subjects  thereof,  not  to  matters  of  in- 
ternal police. 

Approved  in  Hopkins  v.  United  States,  171  U.  S.  597,  43  L.  Ed.  298, 
19  Sup.  Ct.  47  (reversing  82  Fed.  538),  unincorporated  livestock  ex- 
change is  not  subject  of  interstate  commerce;  dissenting  opinion  in 
Lottery  Case,  188  U.  S.  366,  47  L.  Ed.  505,  23  Sup.  Ct.  331,  majority 
holding  carriage  of  lottery  tickets  between  States  is  interstate  com- 
merce regulable  by  Congress. 

Intent  to  export  cannot  make  a  manufacture  an  article  of  interstate 
commerce. 

Approved  in  Cornell  v.  Coyne,  192  U.  S.  428,  48  L.  Ed.  608,  24  Sup.  Ct. 
385,  sustaining  imposition,  under  act  of  June  6,  1896,  of  same  manu- 
facturing tax  on  cheese  for  export  as  on  other  filled  cheese;  Diamond 
Glue  Co.  v.  United  States  Glue  Co.,  187  U.  S.  676,  47  L.  Ed.  333,  23 
Sup.  Ct. .  208,  holding  Wis.  Laws  1898,  §  1770b,  requiring  foreign 
corporations  to  file  copy  of  charter,  controls  contract  whereby  foreign 
corporation  engages  to  operate  factory  in  State;  Gibbs  v.  McNeeley, 
107  Fed.  211,  holding  combination  controlling  manufacture  and  sale  of 
shingles  in  State  does  not  give  action  to  injured  party  under  an ti- trust 
law  of  1890;  Charleston  etc.  Ry.  Co.  v.  Anchors,  10  Ga.  App.  325,  73 
S.  E.  552,  holding  those  employed  in  repairing  track  of  railroad  were 
not  engaged  in  interstate  commerce;  dissenting  opinion  in  Northern 
Securities  Co.  v.  United  States,  193  U.  S.  391,  402,  404,  48  L.  Ed.  722, 
724,  24  Sup.  Ct.  436,  majority  holding  combination  of  stockholders  in 
two  interstate  railways  was  interstate  commerce. 

Distinguished  in  United  States  v.  Trans-Missouri  Freight  Assn.,  166 
U.  S.  325,  41  L.  Ed.  1022,  17  Sup.  Ct.  553,  arguendo. 

Monopolies,  to  he  illegal,  need  not  he  complete;  it  is  Bufflcient  if  free 
competition  he  stifled. 

Approved  in  United  States  v.  Union  Pacific  R.  R.  Co.,  226  U.  S.  84, 
57  L.  Ed.  132,  33  Sup.  Ct.  53,  allowing  injunction  against  formation 
of  monopoly  by  railroads;  Waters-Pierce  Oil  Co.  v.  Texas,  212  U.  S. 
109,  53  L.  Ed.  430,  29  Sup.  Ct.  220,  upholding  prosecution  for  conspiracy 
to  form  monopoly;  National  Cotton  Oil  Co.  v.  Texas,  197  U.  S.  129, 
49  L.  Ed.  694,  25  Sup.  Ct.  379,  property  of  foreign  corporation  manu- 
facturing products  of  cotton-seed  is  not  taken  without  due  process  of 
law  by  anti-trust  law  of  Texas  where  it  is  forfeited  for  entering  into 
agreement  to  regulate  price  of  cotton-seed;  United  States  v.  Patterson, 
201  Fed.  710,  holding  monopoly  may  consist  in  monopolizing  part  of 
trade  in  single  article;  Monarch  Tobacco  Works  v.  American  Tobacco 
Co.,  165  Fed.  779,  holding  restraint  imposed  by  unlawful  combination 
need  not  amount  to  total  destruction;  United  States  Tobacco  Co.  v. 
American  Tobacco  Co.,  163  Fed.  708,  709,  711,  holding  manufacturers 
could  not  enter  agreement  to  fix  prices  and  control  sales  among  them; 
Bigelow  v.  Calumet  &  Hecla  Mining  Co.,  155  Fed.  875,  holding  one  min- 
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ing  company  cannot  purchase  controlling  interest  in  another  company; 
Ellis  v.  Inman  etc.  Co.,  131  Fed.  187,  66  C.  C.  A.  488,  combination  by 
<which  all  manufacturers  of  finished  lumber  compelled  purchasers  to 
pay  exorbitant  prices  for  all  lumber  purchased  violated  Federal  Anti- 
trust Act;  Chesapeake  etc.  Fuel  Co.  v.  United  States,  115  Fed.  623, 
53  C.  C.  A.  256,  holding  illegal  contract  between  fuel  company  and 
association  of  coke  and  coal  producers  whereby  company  was  to  handle 
entire  output ;  W.  W.  Montague  &  Co.  v.  Lowry,  115  Fed.  30,  63  L.  R.  A. 
58,  52  C.  C.  A.  621,  holding  invalid  as  in  restraint  of  trade,  tile,  mantel 
and  grate  association  of  California;  People  v.  Sacramento  Butchers' 
Protective  Assn.,  12  Cal.  App.  482,  107  Pac.  717,  upholding  conviction 
against  butchers  engaged  in  unlawful  combination;  Connors  v.  Connolly, 
86  Conn.  653,  45  L.  R.  A.  (N.  S.)  564,  86  Atl.  604,  refusing  to  sustain 
agreement  of  manufacturing  concerns  to  use  only  union  labor  men; 
Stewart  v.  Stearns  &  Culver  Lumber  Co.,  56  Fla.  592,  24  L.  R.  A. 
(N.  S.)  649,  48  South.  26,  annulling  agreement  whereby  owners  of  saw- 
mill contracted  to  have  men  purchase  supplies  at  certain  store;  Brown 
v.  Jacobs  Pharmacy  Co.,  115  Ga.  444,  90  Am.  St.  Rep>  142,  41  S.  E.  560, 
holding  unlawful  combination  of  mercantile  dealers  to  compel  another 
dealer  to  sell  at  fixed  prices  by  refusing  to  sell  goods  to  him;  Chicago 
etc.  Coal  Co.  v.  People,  214  111.  454,  73  N.  E.  780,  fact  that  combination 
to  fix  price  of  coal  did  not  have  complete  monopoly  did  not  prevent 
combination  from  being  criminal;  Knight  &  Jillson  Co.  v.  Miller,  172 
Ind.  37,  42,  18  Ann.  Gas.  1146,  87  N.  E.  828,  829,  holding  combination 
formed  to  control  plumbing  supplies  was  unlawful  combination;  State 
▼.  Smiley,  65  Kan.  262,  69  Pac,  206,  upholding  Laws  1897,  c.  265,  pro- 
hibiting anti-competitive  trade  agreements  as  to  products  bought  and 
sold  on  general  market;  United  Shoe  Mach.  Co.  v.  La  Chapelle,  212 
Mass.  484,  Ann.  Gas.  1913D,  715,  99  N.  E.  292,  holding  company  con- 
trolling entire  output  of  shoe-making  machinery  is  unlawful  combina- 
tion; Hunt  v.  Riverside  Co-Operative  Club,  140  Mich.  548,  104  N.  W. 
44,  combination  of  master  plumbers  and  dealers  in  supplies  to  regulate 
price  of  supplies  is  in  violation  of  Pub.  Acts  1899,  p.  409,  No.  255; 
Clark  v.  Needham,  125  Mich.  88,  83  N.  W.  1028,  holding  void  agreement 
of  one  manufacturer  of  chaplets  with  another  not  to  engage  in  manu- 
facture thereof  for  one  year;  Kosciusko  Oil  Mill  etc.  Co.  v.  Wilson 
Cotton  Oil  Co.,  90  Miss.  557,  8  L.  R.  A.  (N.  S.)  1053,  43  South.  437, 
refusing  to  allow  restraint  on  freedom  of  buying  cotton-seed;  State 
v.  Armour  Packing  Co.,  173  Mo.  391,  96  Am.  St.  Rep.  533,  73  S.  W. 
€53,  holding  Rev.  Stats.  1899,  §§  8965,  8966,  prohibiting  combinations 
to  regulate  or  fix  prices,  does  not  require  complete  monopoly;  Heim 
Brewing  Co.  v.  Belinder,  97  Mo.  App.  69,  71  S.  W.  692,  holding  agree- 
ment of  brewers  in  city  not  to  sell  beer  to  persons  in  debt  for  beer 
previously  sold  by  any  of  them  until  such  debt  was  paid  violated  Rev. 
Stats.  1899;  State  v.  Eastern  Coal  Co.,  29  R.  I.  264,  132  Am.  St.  Rep. 
817,  17  Ann.  Gas.  96,  70  Atl.  6,  holding  parties  cornering  coal  in  city 
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were  guilty  of  monopoly;  Slaughter  v.  Thacker  Coal  etc.  Co.,  55  W.  Va. 
647, 104  Am.  St.  Rep.  1013,  65  L.  R.  A.  342,  47  S.  E.  249,  where  three 
coal-mining  companies  operating  in  the  same  vein  organize  nominally 
in  the  name  of  a  third  corporation,  and  make  it  their  agent  to  regulate 
the  prices  of  coal,  the  combination  is  restraint  of  trade;  Addyston 
Pipe  etc.  Co.  v.  United  States,  175  U.  S.  237,  44  L.  Ed.  146,  20  Sup.  Ct. 
106  (affirming  85  Fed.  293,  46  L.  R.  A.  122,  29  C.  C.  A.  141)  where  iron- 
pipe  monopoly  was  not  universal  or  prices  unreasonable;  State  v.  Fire- 
men's Fund  Ins.  Co.,  152  Mo.  44,  45  L.  R.  A.  376,  52  S.  W.  607,  where 
social  club  of  insurance  agents  effected  objects  of  illegal  pool. 

Distinguished  in  United  States  v.  American  Can  Co.,  230  Fed.  866, 
903,  holding  where  combination  has  tended  to  benefit  public,  courts 
will  hesitate  about  dissolving  same. 

Act  of  1890  deals  only  with  monopolies  of  commerce.    Monopoly  of 
sugar  manufacture  is  not  such. 

Approved  in  Northern  Securities  Co.  v.  United  States,  193  U.  S.  329, 
48  L.  Ed.  697,  24  Sup.  Ct.  436,  combination  by  stockholders  in  two  com- 
peting interstate  railway  companies  to  form  stockholding  company, 
which  should  acquire  controlling  interest  in  both  railway  companies, 
is  in  violation  of  Anti-trust  Act;  Montague  v.  Lowry,  193  U.  S.  48, 
48  L.  Ed.  612,  24  Sup.  Ct.  307,  association  of  resident  wholesale  dealers 
in  and  nonresident  manufacturers  of  tiles,  where  price  of  articles  is 
cheaper  to  members  than  to  others,  and  manufacturers  agree  not  to 
sell  to  anyone  except  members,  is  unlawful;  tJnion  County  Nat.  Bank 
v.  Ozan  Lumber  Co.,  179  Fed.  715,  103  C.  C.  A.  584,  holding  one  con- 
tracting to  make  and  deliver  patented  log-loader  was  not  manufacturer; 
Bigelow  v.  Calumet  etc.  Min.  Co.,  167  Fed.  725,  726,  727,  729,  732, 
733,  736,  737,  738,  739,  94  C.  C.  A.  13,  and  Bigelow  v.  Calumet  etc. 
Min.  Co.,  167  Fed.  712,  713,  714,  both  allowing  one  mining  company 
to  purchase  controlling  interest  in  another  company ;  Pennsylvania  Sugar 
Ref.  Co.  v.  American  Sugar  Ref.  Co.,  160  Fed.  145,  holding  purchase  of 
controlling  interest  in  sugar  refining  corporation  did  not  constitute  monop- 
oly; United  States  v.  MacAndrews  &  Forbes  Co.,  149  Fed.  834,  secret  ar- 
rangement between  two  corporations  which  produce  about  eighty-five  per 
cent  of  licorice  paste,  by  which  they  cease  competition  and  apportion  cus- 
tomers between  them,  violates  anti-trust  law ;  Merz  Capsule  Co.  v.  United 
States  Capsule  Co.,  67  Fed.  417,  act  does  not  apply  to  combination  of 
capsule  factories;  Lowenstein  v.  Evans,  69  Fed.  910,  State  monopoly 
of  liquor  business  is  not  within  act;  Getz  Bros.  &  Co.  v.  Federal  Salt 
Co.,  147  Cal.  119, 109  Am.  St.  Rep.  114, 81  Pac.  417,  no  recovery  can  be  had 
on  checks  given  as  part  consideration  for  agreement  to  sell  output  of 
salt  to  maker  of  check  at  ten  per  cent  below  price  sold  to  others  and 
not  to  import  any;  Louisiana  v.  American  Sugar  Refining  Co.,  108  La. 
640,  642,  643,  32  South.  980,  981,  holding  sugar  refiner  is  manufacturer 
and  exempt  from  license  taxation;  Wheeler-Stenzel  Co.  v.  American 
Window  Glass  Co.,  202  Mass.  476,  L.  R,  A.  1915F,  1076,  89  N.  E.  31, 
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holding  association  of  window  glass  jobbers  to  make  purchases  of  glass 
was  not  unlawful  combination;  Monongahela  etc.  Coke  Co.  v.  Jntto, 
210  Pa.  St.  308,  105  Am.  St.  Rep.  812,  59  Atl.  1096,  contract  by  owner 
of  coal  lands  who  sold  same  not  .to  engage  in  mining  or  shipping  coal 
in  territory  traversed  by  certain  rivers  for  ten  years  is  valid  in  State 
as  applied  to  State  where  made;  dissenting  opinion  in  Northern  Securi- 
ties Co.  v.  United  States,  193  U.  S.  380,  389,  390,  395,  396,  410,  48  L.  Ed. 
718,  721,  730,  24  Sup.  Ct.  436,  majority  holding  combination  by  stock- 
holders in  two  interstate  railway  companies  to  form  stockholding  cor- 
poration to  control  both  companies  is  in  violation  of  Anti-trust  Act. 

Distinguished  in  Swift  v.  United  States,  196  U.  S.  397,  402,  49  L.  Ed. 
525,  527,  25  Sup.  Ct.  276,  combination  of  independent  meat  dealer  to 
monopolize  commerce  in  fresh  meat  among  States  violates  Anti-trust 
Act;  Bement  v.  National  Harrow  Co.,  186  U.  S.  92,  46  L.  Ed.  1069,  22 
Sup.  Ct.  756,  upholding  conditions  imposed  by  patentee  in  license  of 
right  to  make  and  sell  article  which  keep  up  monopoly  and  fix  prices; 
Pennsylvania  Sugar  R.  Co.  v.  American  Sugar  B.  Co.,  166  Fed.  256, 
258,  92  C.  C.  A.  318,  holding  combination  to  prevent  export  of  sugar 
comes  within  Anti-trust  Act;  United  States  v.  Northern  Securities  Co., 
120  Fed.  728,  holding  illegal  combination  between  stockholders  of  com- 
peting parallel  lines  by  formation  of  controlling  company  to  prevent 
competition ;  Gibbs  v.  McNeeley,  118  Fed.  124,  125, 126, 127,  60  L.  R.  A. 
152,  55  C.  C.  A.  70,  holding  unlawful  association  of  Washington  manu- 
facturers of  and  dealers  in  red  cedar  shingles  to  control  production 
and  price  of  such  shingles;  United  States  v.  Trans-Missouri  Freight 
Assn.,  166  U.  S.  313,  .326,  41  L.  Ed.  1018,  1022,  17  Sup.  Ct.  548,  553, 
act  of  1890  applies  to  railroads;  Addyston  Pipe  etc.  Co.  v.  United 
States,  175  U.  S.  235,  238,  246, 44  L.  Ed.  145, 146, 149, 20  Sup.  Ct.  105, 106, 
109  (affirming  85  Fed.  296,  297,  298,  299,  300,  46  L.  R.  A.  122,  29  C.  C.  A. 
141,  reversing  78  Fed.  723,  724),  enjoining  combination  which  restrained 
soliciting  of  interstate  orders  for  iron  pipe. 

What  combinations  constitute  unlawful  trusts.  Note,  74  Am.  St, 
Rep.  272. 

What  are  illegal  combinations  within  Sherman  Anti-Trust  Act. 
Note,  2  Ann.  Oae.  956,  958. 

Illegal  trusts  under  modern  anti-trust  laws.  Note,  64  L.  ft.  A.'  700, 
708. 

Legality  of  combinations  or  agreements  restricting  class  of  pur- 
chasers or  sellers  of  commodities.    Note,  5  L.  R.  A.  (N.  S.)  136. 

Relation  of  contract  or  combination  to  interstate  commerce  to 
bring  it  within  Federal  Anti-trust  Act.  Note,  10  L.  R.  A. 
(N.  S.)  271,  274. 

Miscellaneous.  Cited  in  Bishop  v.  American  Preserves  Co.,  105  Fed. 
845,  holding  stockholder  in  and  organizer  of  trust  combination  cannot 
sue  under  section  7,  Anti-trust  Act  1890,  for  treble  damages. 
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156  U.  8.  46-47,  39  L.  Ed.  341,  15  Sap.  Ct.  268,  STUABT  ▼.  BASTON. 

Averment  that  plaintiff  is  ''citizen  of  London,  England,"  is  insufficient 
averment  of  alienage. 

Approved  in  Thomas  v.  Anderson,  223  Fed.  44, 138  C.  C.  A.  405,  holding 
appellate  court  cannot  allow  amendment  of  pleadings  to  show  juris- 
diction ;  Shade  v.  Northern  Pac.  Ry.  Co.,  206  Fed.  355,  holding  presump- 
tion is  that  cause  is  without  jurisdiction  of  Federal  courts;  Interna- 
tional Bank  etc.  Co.  v.  Scott,  159  Fed.  61,  86  C.  C.  A.  248,  holding 
allegation  that  plaintiff  resided  in  Mexico  insufficient;  Paget  Sound 
Nav.  Co.  v.  Lavendar,  156  Fed.  362,  84  C.  C.  A.  259,  holding  appellate 
court  may  remand  cause  and  allow  plaintiff  to  amend  so  as  to  show 
jurisdiction ;  Von  Voight  v.  Michigan  etc.  R.  Co.,  130  Fed.  398,  allegation 
that  plaintiff  is  a  citizen  of  British  Empire  is  not  sufficient  allegation 
that  he  is  an  alien;  Bishop  v.  Averill,  76  Fed.  387,  388,  allegation  of 
domicile  acquired  in  Canada  and  residence  and  intended  citizenship 
there;  Rondot  v.  Rogers  Twp.,  79  Fed.  677,  25  C.  C.  A.  145,  "resident 
of  Canada  and  citizen  of  empire  of  Great  Britain";  Lumley  v.  Wabash 
R.  R.  Co.,  76  Fed.  69,  22  C.  C.  A.  60,  arguendo. 

Distinguished  in  Hennessey  v.  Richardson  Drug  Co.,  189  U.  S.  34, 
47  L.  Ed.  698,  23  Sup.  Ct.  533,  holding  sufficient  allegation  that  plain- 
tiffs were  all  of  Cognac  in  France  and  citizens  of  Republic  of  France; 
Mahoning  Valley  Ry.  Co.  v.  O'Hare,  196  Fed.  947,  948,  116  C.  C.  A.  495, 
holding  averment  that  plaintiff  is  "citizen  of  Ireland"  sufficient  to  show 
she  is  an  alien  for  purpose  of  Federal  jurisdiction ;  Betancourt  v.  Mutual 
Reserve  Fund  Life  Assn.,  101  Fed.  306,  holding  citizen  of  Cuba  is 
citizen  of  foreign  State  within  act  of  1887,  giving  Circuit  Court  juris- 
diction over  controversies  between  citizens  and  foreigners;  Ryder  v. 
Bateman,  93  Fed.  21,  arguendo. 

Miscellaneous.  Cited  in  dissenting  opinion  in  Less  v.  English,  85 
Fed.  481,  29  C.  C.  A.  275,  as  to  practice  regarding  collusive  averments 
of  jurisdictional  amount. 

166  U.  S.  47-50,  39  L.  Ed.  341,  15  Sup.  Ct.  266,  BOUSE  V.  LETCHER. 
Court  may  decide  all.  conflicting  claims  to  property  in  its  possession. 
Approved  in  Blair  v.  Chicago,  201  U.  S.  450,  50  L.  Ed.  822,  26  Sup.  Ct. 
427,  receiver  in  possession  of  street  railway  property  under  decree  from 
Federal  Circuit  Court  may  maintain  ancillary  bill  to  remove  cloud  cast 
on  property  by  municipality  claiming  franchise  would  expire  on  cer- 
tain date ;  In  re  L.  Rudnick  &  Co.,  160  Fed.  905,  88  C.  C.  A.  85,  holding 
trustee  in  bankruptcy  has  no  right  to  property  previously  seized  by 
sheriff  in  replevin  suit;  Craig  v.  Dorr,  145  Fed.  311,  76  C.  C.  A.  559, 
where  bill  is  filed  in  Federal  court  to  set  aside  deeds,  and  grantees  filed 
cross-bill  to  recover  purchase  price  and  cancellation  of  notes,  cross-bill 
was  ancillary  and  within  jurisdiction  of  court;  Doroshow  v.  Ott,  "134 
Fed.  745,  67  C.  C.  A.  644,  suit  in  equity  by  trustee  in  bankruptcy 
against  adverse  claimant  of  property  under  Bankruptcy  Act  of  July  1, 
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1898,  §  67e,  is  not  a  proceeding  in  bankruptcy,  and  decree  is  not  Subject) 
to  rescission  by  Circuit'  Court  of  Appeals  under  Comp.  Stats.  1901,, 
p.  3433;  Gunby  v.  Armstrong,  133  Fed.  426,  66  C.  C.  A.  627,  where  Fed- 
eral court  has  obtained  jurisdiction  over  property  of  insolvent  building: 
and  loan  association,  bill  by,  receiver  to  foreclose  mortgage  against  stock- 
holder is  within  its  jurisdiction;  Myers  v.  Luzerne  County,  124  Fed.  437, 
holding  Federal  court  has  jurisdiction  to  determine  rights  to  proceeds, 
of  judgment  paid  into  court  when  claimants  have  appeared  and  as- 
serted claims;  In  re  Russell,  101  Fed.  250,  41  C.  C.  A.  323,  holding; 
claimant  of  bankrupt's  property  in  hands  of  trustee  cannot  maintain 
replevin  to  recover  same  without  leave  from  bankruptcy  court;  Con- 
nor v.  Alligator  Lumber  Co.,  98  Fed.  1^8,  holding  receiver  appointed  by 
Federal  court  may  by  leave  of  court  file  bill  to  protect  possession  against 
adverse  claim  of  defendant;  White  v.  Ewing,  159  U.  S.  39,  40  L.  Ed. 
68,  15  Sup.  Ct.  1019,  receiver's  suit  against  corporation's  debtors  is 
ancillary  to  creditor's  suit;  Carey  v.  Houston  etc.  Ry.  Co.,  161  U.  S. 
128,  129,  40  L.  Ed.  643,  16  Sup.  Ct.  542,  bill  to  set  aside  decree  is  ancil-, 
l&ry;  Park  v.  New  Y6rk  etc.  R.  R.  Co.,  70  Fed.  643,  jurisdiction  by  citi- 
zenship is  not  affected  by  citizenship  of  interveners;  Carpenter  v. 
Northern  Pac.  R.  R.  Co.,  75  Fed.  851,  action  against  Federal  receiver 
is  ancillary ;  Central  Trust  Co.  v.  Carter,  78  Fed.  233,  24  C.  C.  A.  73, 
court's  possession  of  fund  supports  jurisdiction  of  claim  to  lien;  Sul- 
livan v.  Barnard,  81  Fed.  887,  Federal  receiver  may  remove  State  suit 
against  him;  Toledo  etc.  R.  R.  Co.  v.  Continental  Trust  Co.,  95  Fed. 
505,  36  C.  C.  A.  155,  Federal  receiver's  possession  carries  jurisdiction 
of  foreclosure. 

Distinguished  in  Ray  v.  Peirce,  81  Fed.  885,  Federal  receiver  cannot 
remove  State  suit  against  hjm  unless  justice  require  it. 

Circuit  Court  of  Appeals'  decision,  in  intervention,  is  final  where  Circuit 
Court's  jurisdiction  depends  on  diverse  citizenship. 

Approved  in  Board  of  Supervisors  of  Riverside  County  v.  Thompson, 
196  U.  S.  637,  49  L.  Ed.  630,  25  Sup.  Ct.  795,  Mobile  Transp.  Co.  v. 
Mobile,  199  U.  S.  604,  50  L.  Ed.  330,  26  Sup.  Ct.  751,  and  Harding  v. 
Hart,  187  U.  S.  638,  47  L.  Ed.  344,  23  Sup.  Ct.  846,  all  reaffirming  rule ; 
Denver  v.  New  York  Trust  Co.,  229  U.  S.  135,  57  L.  Ed.  1121,  33  Sup.  Ct. 
657,  holding  fact  that  cross-bill  brings  up  Federal  question  does  not 
change  rule;  Shulthis  v.  McDougal,  225  U.  S.  568,  56  L.  Ed.  1210,  32 
Sup.  Ct.  704,  holding  whether  jurisdiction  depended  on  diverse  citizen- 
ship was  to  be  determined  from  plaintiff's  statement  of  cause  of  action; 
St.  Louis  etc.  R.  R.  Co.  v.  Wabash  R.  R.  Co.,  217  U.  S.  250,  54  L.  Ed. 
754,  30  Sup.  Ct.  510,  holding  appeal  to  Supreme  Court  does  not  lie 
from  decree  of  Federal  court  entered  pursuant  to  mandate  from  Court 
of  Appeals;  Gableman  v.  Peoria  etc.  R.  R.  Co.,  179  U.  S.  342,  45  L.  Ed. 
224,  21  Sup.  Ct.  174,  holding  mere  fact  of  appointment  by  Federal 
court,  nnder  general  equity  powers,  does  not  enable  receiver  to  remove 
suit  as  arising  under  Constitution;  Cobb  v.  Sertic,  218  Fed.  322,  134 
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C.  C.  A.  116,  holding  Court  of  Appeals  may  also  determine  merits  of 
controversy;  United  States  v.  Northwestern  Development  Co.,  203  Fed. 
961,  122  C.  C.  A.  262,  holding  complaint  in  intervention  in  action  at 
law  is  reviewable  on  writ  of  error;  Dale  v.  Smith,  182  Fed.  363,  hold- 
ing suit  against  receivers  appointed  by  Federal  court  does  not  involve 
Federal  question ;  Kreider  v.  Cole,  149  Fed.  658,  79  C.  C.  A.  339,  where 
persons  largely  interested  in  Pennsylvania  corporation  caused  certain 
bonds  and  stock  of  no  value  to  be  transferred  to  citizen  of  New  Jersey, 
a  stenographer  in  office  of  corporation's  attorney,  such  transaction  was 
fraud  on  court  and  no  transfer  of  cause  would  be  made;  Bottom  v. 
National  R.  etc.  Assn.,  123  Fed.  745,  holding  Circuit  Court  has  juris- 
diction of  suit  by  receiver  appointed  by  it  to  foreclose  mortgage  of 
borrowing  stockholder  of  insolvent  loan  association;  Rouse  v.  Hornsby, 
161  U.  S.  590,  591,  40  L.  Ed.  818,  16  Sup.  Ct.  611,  and  Blythe  Co.  v. 
Blythe,  172  IT.  S.  644,  43  L.  Ed.  1188,  19  Sup.  Ct.  873,  both  following 
rule ;  Gregory  v.  Van  Ee,  160  U.  S.  645,  40  L.  Ed.  567,  16  Sup.  Ct.  432, 
even  though  independent  jurisdiction  existed;  Carey  v.  Houston  etc. 
Ry.  Co.,  161  U.  S.  128,  129,  40  L.  Ed.  643,  16  Sup.  Ct.  542,  where  ancil- 
lary bill  was  filed  to  set  aside  decree;  Pope  v.  Louisville  etc.  Ry.  Co., 
173  U.  S.  577,  43  L.  Ed.  816,  19  Sup.  Ct.  501,  where  receiver  brought 
ancillary  suit. 

Distinguished  in  Coltrane  v.  Templeton,  106  Fed.  378,  45  C.  C.  A. 
328,  holding  order  appointing  resident  receiver  to  act  with  receivers 
previously  appointed  is  not  final  and  appealable. 

Intervention  in  Federal  courts.    Note,  Ann.  Gas.  1913D,  1032. 

156  TT.  8.  51-183,  39  I*.  Ed.  343,   15  Sup.  Ot.  278,  SPABF  v.  UNITED 
STATES. 

Confession,  by  one  of  two  persons  jointly  accused,  in  other's  presence, 
is  that  of  both. 

Approved  in  Hickey  v.  United  States,  168  Fed.  538,  22  L.  R.  A. 
(N.  S.)  728,  93  C.  C.  A.  616,  holding  one  charged  with  assault  with 
deadly  weapon  could  not  be  convicted  of  simple  assault;  Sorenson  v. 
United  States,  143  Fed.  821,  74  C.  C.  A.  468,  on  trial  of  two  defendants 
for  burglary  of  postoffice,  admission  of  confession  of  one  defendant  that 
other  defendant  participated  in  crime  was  error;  State  v.  Mortensen, 
26  Utah,  332,  73  Pac.  568,  holding  admissible  in  prosecution  for  mur- 
der evidence  that  accused  hung  his  head  when  deceased's  father  accused 
him  of  crime. 

Admissibility  in  evidence  of  undenied  accusation  of  crime.    Note, 
4  Ann.  Gas.  1042. 

Uncontradicted   statement   in   presence   of  accused  as   confession. 
Note,  25  L.  R.  A.  (N.  S.)  544. 

Declarations  after  killing,  and  in  absence  of  other,  are  admissible  only 
against  one  making. 
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Approved  in  Lowe  v.  Kansas,  163  U.  S.  88,  41  L.  Ed.  80,  16  Sup.  Ct. 
1034,  evidence  competent  upon  one  issue  only  should  be  so  limited;  State 
v.  Magone,  32  Or.  209,  51  Pac.  453,  reaffirming  rule;  Itow  v.  United 
States,  223  Fed.  29,  138  C.  C.  A.  439,  holding  codefendant  should  ask 
instruction  limiting  effect  thereof. 

Distinguished  in  Fitzpatrick  v.  United  States,  178  U.  S.  312,  44  L.  Ed. 
1082,  20  Sup.  Ct.  947,  holding  admissible  evidence  of  statement  of  one 
jointly  indicted  for  murder  that  he  was  shot  and  wanted  a  doctor; 
Musser  v.  State,  157  Ind.  435,  61  N.  E.  5,  holding  admissible  evidence 
that  accused  had  money  of  same  denomination  as  that  which  deceased 
was  known  to  have  had. 

Confinement  is  not,  of  itself,  sufficient  to  justify  exclusion  of  confession. 
Approved  in  Shaw  v.  United  States,  180  Fed.  355,  103  C.  C.  A.  494, 
holding  confession  made  on  questions  of  officer  were  not  involuntary; 
Sorensen  v.  United  States,  143  Fed.  823,  74  C.  C.  A.  468,  confession 
to  officer  of  government  who  told  defendant  that  Government  had 
absolute  ease  against  him  and  that  if  he  confessed  another  offense 
would  probably  be  overlooked,  was  not  voluntary;  Lorenz  v.  United 
States,  24  App.  D.  C.  373,  and  Travers  v.  United  States,  6  App.  D.  C. 
459,  both  holding  trial  court  must  decide  whether  confession  was  volun- 
tary; McNish  ▼.  State,  47  Fla.  74,  36  South.  177,  fact  that  at  time  of 
confession  prisoner  was  in  chains  and  officer  had  pistol  in  his  pocket 
did  not  make  confession  involuntary;  State  v.  Westcott,  130  Iowa,  7, 
104  N.  W.  343,  where  defendant  made  confession  while  under  exam- 
ination by  coroner  at  prompting  of  sheriff,  question  as  to  whether  con- 
fession was  voluntary  was  properly  left  to  jury;  Iowa  v.  Storms,  113 
Iowa,  391,  394,  85  N.  W.  612,  613,  holding  admissible  confession  of 
murder  made  without  offer  of  inducements  by  officer  and  after  accused 
had  been  closely  questioned  as  to  whereabouts,  and  had  been  taken 
before  victims;  McCleary  v.  State,  122  Md.  401,  89  Atl.  1103,  holding 
confession  made  while  handcuffed  is  not  involuntary;  State  v.  Ber- 
berick,  38  Mont.  441,  16  Ann.  Gas.  1077,  100  Pac.  215,  holding  evidence 
showed  accused  was  properly  instructed  as  to  his  rights;  State  v. 
Blodgett,  50  Or.  334,  92  Pac.  822,  holding  confession  made  in  custody 
is  not  involuntary;  State  v.  McDaniel,  39  Or.  172,  65  Pac.  524,  holding 
admissible  statement  of  accused  as  to  criminal  relations  with  deceased 
made  after  being  told  that  none  need  be  made  and  without  offer  of 
reward ;  State  v.  Washing,  36  Wash.  490,  78  Pac.  1020,  holding  statement 
by  defendant,  on  his  preliminary  examination,  without  counsel,  that  he 
stole  colt,  was  not  involuntary ;  Pierce  v.  United  States,  160  U.  S.  357,  40 
L.  Ed.  455,  16  Sup.  Ct.  322,  following  rule;  Wilson  v.  United  States, 
162  U.  S.  623,  40  L.  Ed.  1096,  16  Sup.  Ct.  899,  test  is  absence  of  induce- 
ment and  compulsion;  State  v.  Auguste,  50>La.  Ann.  491,  23  South.  613, 
voluntariness  may  appear  from  circumstances;  Roesel  v.  State,  62 
N.  J.  L.  228,  41  Atl.  413,  voluntariness  must  appear  before  admitting 
confession. 
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.  Distinguished  in  Bram  v.  United  States,  168  U.  S.  543,  558,  42  L.  Ed. 
573,  579,  18  Sup.  Ct.  187,  193  (see  dissenting  opinion  in  168  U.  S.  569, 
42  L.  Ed.  582,  18  Sup.  Ct.  197),  where  confession  to  policeman  was  not 
voluntary. 

Admissibility  of  confession  as  affected  by  fact  that  accused  was 
tied,  chained,  shackled,  incarcerated  in .  dark  cell,  etc.  Note, 
Ann.  Gas.  1912B,  1056. 

Admissibility  in  evidence  of  confession  induced  by  exhortation  to 
tell  truth  or  by  appeal  to  religious,  moral  or  superstitious  senti- 
ment.   Note,  Ann.  Gas.  1913B,  S03,  304. 

When  confession  voluntary.    Note,  18  L.  R.  A.  (N.  S.)  798,  817. 

Objection  to  evidence  must  specify  point  on  which  ruling  is  asked. 
Approved  in  Shandrew  v.  Chicago  etc.  Ry.  Co.,  142  Fed.  322,  73 
C.  C.  A.  430,  following  rule;  Morgan  v.  United  States,  169  Fed.  251, 
94  C.  C,  A.  518,  holding  objection  as  "immaterial"  insufficient;  Town- 
shend  v.  Townshend,  84  Vt.  319,  79  Atl.  390,  applying  principle  in  action 
for  injuries;  State  v.  McPhail,  39  Wash.  204,  81  Pac.  684,  685,  under 
Bal.  Codes,  §  6955,  instruction  that  jury  may  find  defendant  guilty  of 
murder  in .  either  degree,  but  that  there  is  evidence  to  justify  verdict 
of  manslaughter  is  proper;  dissenting  opinion  in  Bram  v.  United  States, 
168  U.  S.  572;  42  L.  Ed.  583,  18  Sup.  Ct.  198,  majority  upholding  objec- 
tion to  evidence  of  confession. 

General  objection  to  evidence  is  sufficient  where  point  of  objection  is 
apparent. 

Approved  in  Sparks  v.  Oklahoma,  146  Fed.  374,'  76  C.  C.  A.  594,  where 
question  whether  there  was  any  method  known  to  bankers  whereby 
draft  could  be  paid  without  indorsement  was  immaterial,  and  gen- 
eral objection  was  sufficient  to  present  point;  Huston  v.  Johnson, 
29  N.  D.  561,  151  N.  W.  778,  wtere  defendant  claimed  he  never  received 
letter  sought  to  be  introduced  by  plaintiff;  Doyle  v.  Melendy,  83  Vt.  345, 
75  Atl.  884,  applying  rule  where  question  asked  expert  was  not  subject 
of  expert  testimony. 

Objection  made  In  name  of  persons  tried  jointly  is  good  as  to  each. 
Approved  in  United  States  v.  Ball,  163  U.  S.  672,  41  L.  Ed.  304,  16 
Sup.  Ct.  1196,  joint  trial  is  discretional  with  court. 

Section  1035   of  the  Eevised  Statutes    enables  jury  to  find  guilty  of 
lesser  offense  included  in  crime  charged,  where  evidence  justifies. 

Approved  in  State  v.  Brown,  152  Iowa,  439,  132  N.  W.  866,  holding 
jury  should  convict  of  manslaughter  when  there  is  doubt  as  to  murder. 

Construction  of  constitutional  or  statutory  provision  giving  jury 
power  to  determine  law  and  facts  in  action  for  libel  and  slander. 
Note,  Ann.  Gas.  1915D,  1262,  1263,  1264. 
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In  Federal  court  jury  must  take  law  from  court  and  apply  it  to  facts 
found. 

Approved  in  Hepner  v.  United  States,  213  U.  S.  114,  16  Ann.  Cas.  960, 
27  L.  R.  A.  (N.  S.)  739,  58  L.  Ed.  725,  29  Sup.  Ct.  474,  holding  court 
could  direct  verdict  for  government  in  action  to  recover  penalty  for 
importing  alien  laborers;  Brewer  v.  State,  160  Ala.  77,  49  South.  339, 
holding  where  jurors  fail  to  follow  instructions,  they  may  be  punished 
for  contempt ;  State  v.  Gannon,  75  Conn.  226,  52  Atl.  735,  holding  under 
Gen.  Stats.,  §  1630,  jury  must  accept  law  of  case  as  stated  by  court ; 
Penn  Bridge  Co.  v.  United  States,  29  App.  D.  C.  459,  holding  court  must 
decide  whether  extraordinary  emergency  justified  violation  of  eight- 
hour  law;  United  States  v.  O'Neal,  10  App.  D.  C.  231,  holding  no  ap- 
peal lies  from  jury  trial  before  justice  of  peace;  O.akes  v.  State,  98 
Miss.  89,  90,  93,  94,  83  L.  R.  A.  (N.  S.)  207,  54  South.  81,  82,  83,  hold- 
ing jury  in  libel  case  cannot  go  outside  of  law  cited  in  instructions; 
Heller  v.  Pulitzer  Pub.  Co.,  153  Mo.  216  (see  54  S.  W.  460),  holding 
trial  court  in  libel  case  did  not  err  in  preventing  counsel  from  reading 
law  books  to  jury ;  State  v.  Walton,  53  Or.  566,  99  Pac.  434,  refusing 
to  instruct  jury  that  they  were  judges  of  law;  State  v.  Main,  69  Conn. 
130,  145,  61  Am.  St  Rep.  35,  36  L.  R.  A.  625,  630,  37  Atl.  81,  87,  con- 
stitutional questions  are  for  court;  Roesel  v.  State,  62  N.  J.  L.  243, 
41  Atl.  418,  criminal  jury  is  not  punishable  for  verdict  violating  law. 

Court  cannot  peremptorily  instruct  jury  to  find  defendant  guilty. 

Approved  in  Cummins  v.  United  States,  232  Fed.  846,  holding  court 
cannot  set  aside  verdict  of  acquittal;  Horton  v.  United  States,  15  App. 
D.  C.  328,  holding  court  may  instruct  that  evidence  will  not  justify 
verdict  for  manslaughter;  Barbour  v.  Moore,  10  App.  D.  C.  49,  applying 
rule ;  People  v.  Warren,  122  Mich.  507,  515,  81  N.  W.  361,  364,  holding 
trial  judge  in  criminal  proceedings  having  directed  verdict  of  guilty 
cannot  compel  such  a  verdict;  People  v.  Schleimans,  197  N.  Y.  387, 
18  Ann.  Cas.  588,  27  L.  R.  A.  (N.  S.)  1075,  90  N.  E.  952,  holding  court 
can  instruct  jury  to  find  defendant  guilty  of  first  degree  murder,  or 
not  guilty;  State  v.  Holmes,  68  Wash.  13,  122  Pac.  348,  holding  court 
cannot  direct  verdict  even  though  facts  stipulated  show  guilt;  Terri- 
tory v.  Lucero,  8  N.  M.  558,  46  Pac.  23,  charge  that  killing  implies 
malice  is  error;  State  v.  Locklear,  118  N.  C.  1158,  24  S.  E.  411,  question 
of  premeditation  is  for  jury. 

Court  must  instruct  as  to  legal  presumption. 

Approved  in  Strather  v.  United  States,  13  App.  D.  C.  149,  holding 
jury  may  qualify  verdict  by  adding  thereto  "without  capital  punish- 
ment"; Territory  v.  Clarke,  15  N.  M.  44,  99  Pac.  700,  upholding  instruc- 
tion as  to  self-defense;  Regnier  v.  Territory,  15  Okl.  655,  82  Pac.  510, 
where  evidence  showed  crime  to  have  been  committed  by  lying  in  wait, 
and  defense  was  an  alibi,  instruction  on  manslaughter  was  erroneous; 
State  v.  Daley,  54  Or.  517,  519,  103  Pac.  503,  504,  holding  court  need  not 
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instruct  jury  as  to  penalty  of  offense;  Rosen  v.  United  States,  161 
U.  S.  43,  40  L.  Ed.  610,  16  Sup.  Ct.  439,  court  may  instruct  jury  where 
evidence  is  clear  and  uncontradicted;  Capital  Traction  Co.  v.  Hof,  174 
U.  S.  16,  48  L.  Ed.  878,  19  Sup.  Ct.  586,  denning  trial  by  jury;  Travelers' 
Ins.  Co.  v.  Randolph,  78  Fed.  760,  24  C.  C.  A.  305,  riding  on  car  plat- 
form is  not,  as  matter  of  law,  voluntary  exposure. 

Jury  must  acquit  defendant  not  guilty  as  charged  if  there  is  no  evi- 
dence of  lesser  offense. 

Approved  in  Territory  v.  Hendricks,  13  N.  M.  311,  84  Pac.  525,  hold- 
ing where  evidence  showed  murder  to  be  of  first  or  second  degree, 
court  should  not  instruct  to  find  in  third  degree;  State  v.  Kapelins,  20 
S.  D.  598,  108  N.  W.  338,  holding  in  prosecution  for  assault  with  deadly 
weapon,  jury  could  not  return  verdict  of  simple  assault;  Andersen  v. 
United  States,  170  U.  S.  510,  511,  42  L.  Ed.  1126,  18  Sup.  Ct.  697,  fol- 
lowing rule;  Davis  v.  United  States,  165  U.  S.  379,  41  L.  Ed.  754,  17 
Sup.  Ct.  362,  charge  as  to  manslaughter  is  unnecessary  where  no  evi- 
dence reducing  grade  of  crime;  United  States  v.  Kuhl,  85  Fed.  626, 
quashing  indictment  where  conviction  would  be  set  aside. 

Distinguished  in  Stevenson  v.  United  States,  162  U.  S.  315,  40  L.  Ed. 
981,  16  Sup.  Ct.  840,  overwhelming  evidence  of  murder  does  not  justify 
withdrawal  of  question  of  manslaughter;  Wallace  v.  United  States, 
162  U.  S.  476,  40  L.  Ed.  1043,  16  Sup.  Ct.  863,  failure  to  charge  as  to 
manslaughter  is  error  where  intent  is  in  question;  Texas  etc.  Ry.  Co. 
v.  Gentry,  163  U.  S.  365,  41  L.  Ed.  192,  16  Sup.  Ct.  1108,  negligence 
is  for  court  only  when  facts  admit  of  but  one  reasonable  conclusion; 
State  v.  Lightfoot,  107  Iowa,  353,  78  N.  W.  44,  criminal  charge  that 
essential  fact  is  established  error. 

Miscellaneous.  Cited  in  Alexis  v.  United  States,  129  Fed.  65,  63 
C.  C.  A.  502,  defendant  in  criminal  case  has  no  right  to  be  present  at 
hearing  of  motion  for  new  trial;  Kelley  v.  Cunard  S.  S.  Co.,  120  Fed. 
542,  holding  where  exception  is  duly  taken,  appellate  court  can  give 
relief  for  erroneous  refusal  to  give  instructions;  People  v.  Sherlock, 
166  N.  Y.  184,  185,  59  N.  E.  831,  holding  explanation  of  law  by  court 
not  erroneous  after  instruction  that  jury  were  judges  of  law  and  fact. 

156  TT.  S.  183-185,  39  K  Ed.  389,  15  Sup.  Ot.  324,  IN  BE  ROBERTSON. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  836. 

156  U.  8.  185-200,  89  L.  Ed.  390,  15  Sup.  Ot.  325,  DUNBAR  v.  UNITED 
STATES. 

Indictment  may  set  out  statutory  offense  in  any  words  fully  descriptive. 

Approved  in  Bartell  v.  United  States,  227  U.  S.  433,  57  L.  Ed.  585, 

33.  Sup.  Ct.  383,  holding  accused  may  prove  prior  conviction  by  parol; 

Hendricks  v.  United  States,  223  U.  S.  184,  56  L.  Ed.  397,  32  Sup.  Ct 
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313,  holding  indictment  for  perjury  need  not  allege  matter  under  inves- 
tigation; Ackley  v.  United  States,  200  Fed.  221,  118  C.  C.  A.  403,  up- 
holding indictment  for  misuse  of  mails;  Smith  v.  United  States,  157 
Fed.  726,  85  C.  C.  A.  353,  holding  indictment  for  subjecting  person 
to  involuntary  servitude  need  not  allege  that  he  was  not  held  in  servi- 
tude for  punishment  of  crime;  Nurnbergcr  v.  United  States,  156  Fed. 
724,  84  C.  C.  A.  377,  holding  indictment  for  perjury  in  making  entry 
on  land  need  not  allege  same  to  be  public  land;  Brown  v.  United  States, 
143  Fed.  63,  74  C.  C.  A.  214,  upholding  indictment  under  Rev.  Stats. 
§  5480,  as  amended  in  1889;  Tubbs  v.  United  States,  105  Fed.  61,  62, 
44  C.  C.  A.  357,  upholding  judgment  where  punishment  does  not  exceed 
that  which  could  be  imposed  on  conviction  on  one  count  where  all  counts 
are  good;  Markham  v.  United  States,  160  U.  S.  326,  40  L.  Ed.  444,  16 
Sup.  Ct.  291,  indictment  must  set  forth  substance  of  offense  to  support 
verdict  of  guilty ;  Jackson  v.  State,  91  Wis.  261,  64  N.  W.  841,  uphold- 
ing charge  of  fornication  in  words  of  statute;  dissenting  opinion  in 
Rovoloff  v.  United  States,  202  Fed.  479,  120  C.  C.  A.  605,  majority 
holding  indictment  for  perjury  may  allege  that  accused  had  books  in 
his  possession  which  he  had  previously  sworn  were  burned. 

Indictment  is  sufficient  if  description  makes  dear  articles  in  respect 
to  which  offense  is  alleged. 

Approved  in  United  States  v.  Thompson,  189  Fed.  839,  holding  in- 
dictment need  only  charge  removal  of  brandy  to  place  "other  than  place 
provided  by  law";  Dyar  v.  United  States,  186  Fed.  619,  108  C.  C.  A. 
478,  holding  indictment  charging  use  of  mails  to  defraud  need  only 
allege  that  letter  was  deposited  in  postoffice;  Horn  v.  United  States, 
182  Fed.  728, 105  C.  C.  A.  163,  holding  indictment  charging  use  of  mails 
to  defraud  need  only  allege  that  defendants  knew  their  representations 
to  be  untrue;  Rogers  v.  United  States,  180  Fed.  58,  59,  31  L.  R.  A. 
(N.  S.)  264,  103  C.  C.  A.  408,  holding  indictment  charging  clandestine 
importing  of  goods  subject  to  duty  sufficiently  charged  smuggling; 
Standard  Oil  Co.  v.  United  States,  179  Fed.  626,  103  C.  C.  A.  172, 
holding  indictment  for  giving  rebates  need  not  charge  acceptance  of 
lower  rate;  Harper  v.  United  States,  170  Fed.  392,  95  C.  C.  A.  555, 
holding  false  report  need  not  be  set  out  in  indictment;  Hardesty  v. 
United  States,  168  Fed.  27,  93  C.  C.  A.  417,  holding  acts  constituting 
offense  of  defrauding  United  States  need  not  be  set  out;  Morris  v. 
United  States,  161  Fed.  681,  88  C.  C.  A  532,  holding  indictment  for 
violation  of  Oleomargarine  Act  need  not  allege  defendant  a  manu- 
facturer; United  States  v.  Barber,  157  Fed.  891,  holding  indictment  for 
conspiracy  need  only  allege  conspiracy  committed  within  three  years; 
Ex  parte  Pierce,  155  Fed.  665,  holding  indictment  setting  out  gist  of 
offense  is  sufficient  to  support  extradition  proceedings ;  Stearns  v.  United 
States,  152  Fed.  905,  82  C.  C.  A.  48,  holding  indictment  for  conspiracy 
to  defraud  United  States  of  lands  need  not  allege  same  were  public 
lands;  Rinker  v.  United  States,  151  Fed.  757,  759,  81  C.  C.  A.  379, 
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holding  indictment  for  sending  obscene  letter  through  mails  need  not  set 
letter  out  at  length ;  Clement  v.  United  States,  149  Fed.  314,  79  C.  C.  A. 
243,  under  Rev.  Stats.,  §5209,  providing  that  every  president  of  a 
national  bank  who  makes  false  entries  shall  be  guilty  of  a  misdemeanor, 
indictment  that  president  made  false  entry  in  report  to  controller  of 
currency  as  to  amount  of  money  reserved  in  the  bank  was  sufficient; 
Boren  v.  United  States,  144  Fed.  802,  75  C.  C.  A.  531,  indictment  for 
subornation  of  perjury  under  Rev.  Stats.,  §  5395,  held  good;  Miller 
v.  United  States,  133  Fed.  341,  66  C.  C.  A.  399,  it  is  not  necessary  to 
state  ,  names  of  persons  defrauded  in  indictment  for  using  mails  for 
fraudulent  purpose  where  it  contains  averment  that  persons  are  un- 
known ;  Keck  v.  United  States,  172  U.  S.  439,  43  L.  Ed.  507,  19  Sup.  Ct. 
255,  "diamonds"  of  stated  value;  United  States  v.  Jones,  69  Fed.  982, 
'■gold  metal  of  value  of  twenty-three  thousand"  is  sufficient;  Territory 
v.  Valles,  15  N.  M.  230,  103  Pac.  985,  holding  indictment  charging  '  *  lar- 
ceny of  one  mule,  property  of  C,"  sufficiently  described  property. 

Sufficiency  of  indictment  of  larceny  of  animal  and  of  proof  in 
support  thereof  with  respect  to  description  of  animal.  Note, 
17  Ann.  Gas.  736. 

Description  of  property  in  indictment  or  information  for  larceny. 
Note,  L.  R.  A.  1915B,  76. 

Objection  to  mere  form  of  statement  Is  waived  if  not  taken  before 
verdict. 

Approved  in  Ulmer  v.  United  States,  219  Fed.  643,  134  C.  C.  A.  127, 
holding  failure  to  demur  is  waiver  of  trivial  defects  in  indictment. 

One  good  count  will  sustain  judgment. 
Approved  in  Powers  v.  United  States,  223  U.  S.  312,  56  L.  Ed.  452, 
32  Sup.  Ct.  281,  applying  rule  in  prosecution  for  illegally  distilling 
liquors;  Krause  v.  United  States,  147  Fed.  444,  78  C.  C.  A.  642,  where 
defendants  were  acquitted  on  certain  counts  and  convicted  on  others, 
and  judgment  was  within  limits  under  any  one  count,  if  any  are  good, 
judgment  will  be  sustained;  People  v.  Piner,  11  Cal.  App.  549,  105  Pac. 
782,  holding  indictment  may  contain  one  count  for  burglary  and  one 
count  for  grand  larceny. 

Indictment  charging  that  defendant  "willfully,  unlawfully  and  know- 
ingly and  with  intent,"  etc.,  sufficiently  alleges  scienter. 

Approved  in  Tapack  v.  United  States,  220  Fed.  447,  137  C.  C.  A.  39, 
holding  indictment  for  fraudulently  concealing  property  need  not  charge 
"knowingly  and  willfully" ;  United  States  v.  White,  171  Fed.  777,  hold- 
ing allegation  that  defendants  knowingly  smuggled  goods  is  sufficient; 
Morris  v.  United  States,  161  Fed.  683,  88  C.  C.  A.  532,  holding  indict- 
ment need  not  allege  that  packages  were  fraudulently  used  in  violation 
of  Oleomargarine  Act ;  McNiei  v.  United  States,  150  Fed.  84,  80  C.  C.  A. 
36,  indictment  that  bankrupt  unlawfully,  etc.,  concealed  property  from 
his  trustee,  sufficiently  charges  knowledge  that  such  property  belonged 
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to  his  estate ;  United  States  v.  Mitchell/  141  Fed.  669,  indictment  under 
Rev.  Stats.,  §  5440,  which  charges  that  defendants  knowingly,  etc.,  con- 
spired to  defraud  government  out  of  its  title  to  certain  lands  by  means 
of  false  entries  is  sufficient;  United  States  v.  Howard,  132  Fed.  355, 
in  charging  crime  of  subornation  of  perjury  it  is  necessary  to  state 
that  false  swearing  was  "willful,"  or  words  to  that  effect;  Blake  v. 
United  States,  71  Fed.  290,  18  C.  C.  A.  117,  "knowing  and  willful" 
assault  on  officer;  United  States  v.  Scott,  74  Fed.  218,  "knowing"  con- 
nection with  unlawful  assessment  of  Federal  officials;  United  States 
v.  Fulkerson,  74  Fed.  626,  "knowing"  deposit  of  letter  concerning  lot- 
tery.* 

Meaning  of  term  "knowingly."    Note,  Ann.  Gas.  1912A,  431. 

Error  in  admitting  evidence  on  count  on  which  defendant  was  acquitted 
Is  immaterial. 

Approved  in  Durland  ▼.  United  States,  161  U.  S.  315,  40  L.  Ed.  712, 
16  Sup.  Ct.  512,  parol  is  admissible  to  prove  prior  acquittal;  Frank- 
furt v.  United  States,  231  Fed.  907,  holding  where  general  judgment 
was  passed  on  two  counts,  defect  in  one  count  was  immaterial. 

Secondary  evidence  is  admissible  where  defendant  denies  letter's  ex- 
istence and  production  cannot  be  compelled. 

Approved  in  Foerster  v.  United  States,  116  Fed.  862,  54  C.  C.  A. 
210,  holding. parol  evidence  always  admissible  to  establish  defense  of 
prior  conviction  or  acquittal;  United  States  v.  Price,  113  Fed.  851, 
holding  oral  testimony  admissible  to  sustain  plea  of  res  adjudicata 
where  evidence  shows  records  lost  without  defendant's  fault;  Pecos 
Valley  Bank  v.  Evans-Snider-Buel  Go.,  107  Fed.  662,  46  C.  C.  A.  534, 
holding  question  whether  pencil  memorandum  was  written,  and  if  so, 
what  it  contained,  was  for  jury;  Tubbs  v.  United  States,  105  Fed.  61, 
44  C.  C.  A.  357,  holding  parol  evidence  admissible  to  show  prior  convic- 
tion or  acquittal. 

Telegram  left  for  transmission  or  message  delivered  as  primary  or 
best  evidence.    Note,  8  Ann.  Gas.  271. 

Where  competent  witness  testifies  to  having  received  letter  and  that  de- 
fendant admitted  sending  it,  it  is  admissible. 

Approved  in  Edwards  v.  United  States,  223  Fed..  312,  138  C.  C.  A. 
551,  holding  where  one  general  judgment  was  entered  on  two  counts, 
errors  in  instructions  were  immaterial. 

Contracts  by  telegraph  and  the  admissibility  of  telegrams  as  evi- 
dence.   Note,  110  Am,  St.  Rep.  770. 

Jury  may  be  charged  to  decide  upon  strongest  probabilities,  excluding 
reasonable  doubt. 

Approved  in  Wilson  v.  United  States,  232  U.  S.  570,  58  L.  Ed.  732, 
34  Sup.  Ct.   347,  upholding  instruction  explaining  reasonable  doubt; 
XVII— 2 
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Holt  v.  United  States,  218  U.  8/  253,  20  Ann.  Caa.  1188,  54  L.  Ed.  1030, 
31  Sup.  Ct.  2,  upholding  instruction  to  decide  controversy  as  they  would 
their  own  affairs;  Kaufman  v.  United  States,  212  Fed.  619,  Ann.  Gas. 
1916C,  466,  129  C.  C.  A.  149,  holding  court  may  instruct  as  to  reasonable 
doubt  in  language  presented  by  defendants'  counsel;  Bacon  v.  United 
States,  97  Fed.  44,  38  C.  C.  A.  37,  sustaining  court's  definition  of  reason- 
able doubt;  Le  Cointe  v.  United  States,  7  A  pp.  D.  C.  22,  striking  out  word 
"possible"  in  instruction  "as  to  leave  no  other  conclusion  possible"; 
State  v.  Kuehnle,  85  N.  J.  L.  236,  88  Atl.  1092,  upholding  instruction 
that  jurors  should  infer  guilt  if  they  could  not  reconcile  circumstances 
with  honest  conduct;  State  v.  Blay,  77  Vt.  60,  58  Atl.  795,  it  is  not 
error  to  omit  to  define  "reasonable  doubt";  State  v.  Harras,  25  Wash. 
421,  65  Pac.  775,  sustaining  instruction  to  decide  on  strong  probabilities 
where  required  to  be  such  as  to  exclude  every  reasonable  doubt. 

Reasonable  doubt.    Note,  48  Am.  St.  Rep.  566,  567,  579. 

Bills  of  particulars  in  criminal  actions.  Note,  Ann.  Caa.  1913A, 
1207. 

Contract  by  telegrams  within  statute  of  frauds.  Note,  50  L.  B.  A. 
253. 

Miscellaneous.  Cited  in  Clement  v.  United  States,  349  Fed.  313, 
79  C.  C.  A.  243,  sufficiency  of  indictment  should  be  raised  by  demurrer 
and  not  by  motion  in  arrest  of  judgment;  McKnight  v.  United  States, 
122  Fed.  929,  61  C.  C.  A.  112,  holding  requiring  demand  or  notice  to 
produce  incriminating  document  made  after  withdrawal  of  jury  is  not 
prejudicial;  United  States  v.  Scott,  74  Fed.  218,  defendant  may,  by 
motion,  obtain  names  unknown  to  grand  jury  and  learned  by  prose- 
cutor. 

156  U.  S.  200-201,  39  L.  Ed.  896,  15  Sup.  Ct.  355,  DELAWARE  ETC.  CANAL 
CO.  ▼.  PENNSYLVANIA. 

Judgment  reversed  on  authority  of  New  York  etc.  B.  B.  Co.  ▼.  'Penn- 
sylvania, 153  TT.  S.  628,  38  L.  Ed.  846,  14  Sup.  Ct.  952. 

Approved  in  Commonwealth  v.  Barrett  Mfg.  Co.,  246  Pa.  304,  307, 
92  Atl.  302,  303,  holding  tax  on  corporations  has  no  effect  on  corporate 
officers  outside  State. 

Power  of  State  to  impose  additional  burden  on  foreign  corpora* 
tion  which  has  complied  with  conditions  for  doing  business  in 
State.    Note,  9  Ann.  Caa.  982. 

Situs,  as  between  different  States  or  countries,  of  personal  property 
for  tax  purposes.    Note,  L.  B.  A.  1915C,  919. 

156  U.  S.  202-207,  39  L.  Ed.  396,  15  Sup.  Ct.  271,  LAZARUS  V.  PHELPS. 
Possession  of  realty  once  proven  is  presumed  to  be  continued. 
Approved  in  Chesapeake  Beach  Ry.  Co.  v.  Washington  etc.  R.  R.  Co., 
199  U.  S.  250,  50  L.  Ed.  177,  26  Sup.  Ct.  25,  possession  of  railroad 
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roadbed  will  be  presumed  to  have  followed  title  until  possession  is 
shown,  where  railway  tracks  were  on  land  and  plaintiff  claimed  under 
series  of  deeds  purporting  to  convey  property;  In  re  A.  0.  Brown  &  Co., 
183  Fed.  863,  holding  broker  holding  stock  will  be  presumed  to  be 
owner;  North  Carolina  Min.  Co.  v.  Westfeldt,  151  Fed.  301,  holding 
grantor  shown*  to  have  possession  will  be  presumed  to  have  continued 
in  same  until  time  of  grant. 

Distinguished  in  Martin  v.  Platte  Valley  Sheep  Co.,  12  Wyo.  455, 
76  Pac.  576,  where  plaintiff  inclosed  within  its  land  certain  land  belong- 
ing to  public  domain,  and  defendants  gained  entrance  with  cattle  on  to 
said  public  land  in  peaceable  manner,  they  did  not  commit  unlawful 
act. 

Presumption  of  continued  possession  may  be  established  by  record  of 
prior  judgment. 

Approved  in  Corcoran  ▼.  Albuquerque  Traction  Co.,  15  N.  M.  14, 
103  Pac.  647,  holding  condition  after  accident  may  be  shown  when  it 
might  be  inferred  such  was  condition  at  time  of  injury. 

Criticised  in  Haskins  v.  Andrews,  12  Wyo.  472,  76  Pac.  590,  where 
plaintiff  and  defendant  both  owned  pasture  land  inclosed  by  fence, 
act  of  defendant  in  putting  into  land  more  cattle  than  his  part  would 
support  is  not  trespass. 

156  U.  S.  207-208,  39  I*.  Ed.  399,  15  Sup.  Ot.  358,  IN  BE  8TBEEP. 

Mandamus  will  not  issue  to  compel  resettlement  of  bill  of  exceptions. 
Approved  in  Thatcher  v.  Killits,  195  Fed.  473,  115  C.  C.  A.  373,  hold- 
ing return  of  judicial  officer  is  conclusive. 

156  TT.  8.  208-210,  39  L.  Ed.  399,  15  Sup.  Ct.  355,  LINDSAY  V.  BURGESS. 

Appellate  court  will  not  consider  error  in  charge  unless  exceptions  duly 
taken. 

Approved  in  Vernon  v.  United  States,  146  Fed.  123,  76  C.  C.  A.  547, 
assignments  of  error  cannot  be  reviewed  in  criminal  case  where  no  ex- 
ceptions were  saved;  McCutcheon  v.  Hall  Capsule  Co.,  101  Fed.  548, 
41  C.  C.  A.  494,  holding  appellate  court  cannot  adjudge  contract  in 
suit  void  where  question  was  submitted  to  jury  and  that  portion  of 
charge  not  excepted  to. 

156  U.  8.  210-211,  89  L.  Ed.  899,  15  Sup.  Ct.  356,  POSTAL  TEL.  GABLE 
CO.  v.  BALTIMORE. 

Municipality  may,  by  ordinance,  charge  for  use  of  streets  by  telegraph 
company. 

Approved  in  Western  Union  Tel.  Co.  v.  City  of  Richmond,  224  U.  S.  172, 
56  L.  Ed.  717,  32  Sup.  Ct.  449,  upholding  tax  of  two  dollars  per  pole; 
Atlantic  &  Pacific  Tel.  Co.  v.  Philadelphia,  190  U.  S.  163,  47  L.  Ed.  1000, 
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23  SujL-jCt.  818,  holding  interstate  telegraph  company  liable  to  reason- 
able municipal  license  for  supervision  over  poles  and  wires;  Sunset 
Tel.  &  Tel.  Co.  v.  City  of  Pomona,  164  Fed.  570,  holding  telephone  com- 
pany does  not  come  within  United  States  statute  regarding  telegraph 
companies;  City  of  Memphis  v.  Postal  Tel.  etc.  Co.,  164  Fed.  603,  16 
'  Ann.  Gas.  342,  91  C.  C.  A.  135,  upholding  tax  of  three  dollars  per  pole ; 
Memphis  v.  Postal  Tel.  etc.  Co.,  145  Fed.  606,  76  C.  C.  A.  292,  under 
laws  of  Tennessee,  Memphis  has  power  to  demand  compensation  for 
use  of  streets  by  telegraph  company  for  erection  of  poles;  Western 
Union  Tel.  Co.  v.  Hopkins,  160  Cal.  117,  116  Pac.  562,  holding  act  of 
Congress  (1866)  regarding  telegraph  companies  does  not  deprive  city 
of  this  right ;  Pensacola  v.  Southern  Bell  Tel.  Ca,  49  Fla.  171,  37 
South.  823,  declaration  alleging  that  ordinance  was  adopted  by  city 
of  Pensacola  providing  that  telephone  companies  should  pay  two  dol- 
lars annually  per  pole  to  city,  and  that  company  so  uses  streets  but 
refuses  to  pay,  is  good;  City  of  Springfield  v.  Postal  Telegraph-Cable 
Co.,  253  111.  354,  97  N.  E.  674,  upholding  tax  of  one  dollar  per  pole; 
Postal  Tel.  etc.  Co.  v.  State  Roads  Com.,  127  Md.  249,  96  Atl.  441,  hold- 
ing State  may  charge  company  for  wires  strung  over  bridge;  In  re 
New  York  Electric  Lines  Co.,  201  N.  Y.  333,  94  N.  E.  1060,  holding 
city  may  at  any  time  revoke  license  to  use  streets;  dissenting  opinion 
in  Bird  v.  Common  Council  of  Detroit,  148  Mich.  123,  111  N.  W.  879, 
majority  holding  city  could  not  construct  street  railroad  to  be  leased  to 
private  company. 

Distinguished  in  Bird  v.  Common  Council  of  Detroit,  148  Mich.  101, 
111  N.  W.  879,  holding  city  could  not  construct  street  railway  to  be 
leased  to  private  company. 

Validity  of  ordinance  imposing  tax  on  telegraph  or  telephone  com- 
pany for  use  of  streets  as  depending  on  amount  of  tax.  Note, 
16  Ann.  Gas.  344. 

Police  regulation  of  electric  companies.    Note,  31  L.  R.  A.  808. 

Privilege  of  suing  streets  as  contract  within  provision  against  im- 
pairing obligation.    Note,  50  L.  R.  A.  147,  149. 

Imposing  license  fee  on  telegraph  or  telephone  company  for  use  of 
highway.    Note,  1  L.  R.  A.  (N.  S.)  582. 

156  U.  S.  211*218,  39  L.  Ed.  401,  15  Sup.  Ct.  331,  IN  RE  CHAPMAN. 
Habeas  corpus  issues  only  where  there  is  no  jurisdiction. 
Approved  in  Ex  parte  Post,  190  U.  S.  557,  47  L.  Ed.  1188,  24  Sup.  Ct. 
860,  denying  motion  for  leave  to  file  petition  for  habeas  corpus;  In  re 
Belt,  159  U.  S.  100,  40  L.  Ed.  90,  15  Sup.  Ct.  988,  where  jurisdiction 
existed  below  to  decide  validity  of  jury  waiver  act;  Hooper  v.  Remmel, 
165  Fed.  339,  91  C.  C.  A.  322,  holding  habeas  corpus  will  not  lie  where 
every  issue  raised  may  be  determined  at  trial;  In  re  Lewis,  114  Fed. 
966,  holding  error  of  court  in  overruling  motion  to  quash  indictment 
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because  of  defects  will  not  be  considered  on  habeas  corpus;  Palmer 
v.  Colladay,  18  App.  D.  C.  430,  holding  Superior  Court  may  reverse 
judgment  of  lower  court  allowing  writ. 

Supreme  Court  cannot  review  District  Supreme  Court's  decisions  In 
criminal  cases  or  on  habeas  corpus. 

Approved  in  Be  Lincoln,  202  U.  S.  182,  50  L.  Ed.  986,  26  Sup.  Ct. 
602,  denying  habeas  corpus  on  behalf  of  person  convicted  in  District 
Court  of  bringing  liquors  into  Indian  country;  Riggins  v.  United  States, 
199  U.  S.  650,  50  L.  Ed.  304,  26  Sup.  Ct.  147,  sufficiency  of  indictment 
found  in  Federal  District  Court  and  removed  to  Circuit  Court  cannot, 
in  absence  of  exceptional  circumstances,  be  tested  by  habeas  corpus 
by  applicant  who  is  under  custody  under  capias  made  before  any  steps 
have  been  taken  in  cause;  Chapman  v.  United  States,  164  U.  S.  451, 
41  L.  Ed.  510,  17  Sup.  Ct.  79,  declining  to  review  criminal  judgment 
of  Court  of  Appeals  of  District  of  Columbia;  Butler  v.  Indian  Pro- 
tective Assn.,  34  App.  D.  C.  293,  holding  judgment  of  Court  of  Claims 
rendered  in  matter  over  which  it  had  no  jurisdiction  is  not  void,  but 
voidable ;  United  States  v.  Kimball,  7  App.  D.  C.  506,  holding  prohibition 
wil^not  lie  to  restrain  imposition  of  sentence  in  Police  Court. 

Distinguished  in  Gonzales  v.  Cunningham,  164  U.  S.  618,  41  L.  Ed. 
574,  17  Sup.  Ct.  184,  appeal  lies  from  territorial  Supreme  Court  dis- 
charging habeas  corpus;  Chapman  v.  United  States,  8  App.  D.  C.  321, 
holding  writ  of  error  will  be  allowed  where  question  of  constitutionality 
of  act  of  Congress  is  involved. 

Federal  courts  should  not  discharge  prisoner  on  habeas  corpus  until 
State  courts  have  acted. 

Approved  in  Ex  parte  Caldwell,  138  Fed.  489,  house  of  delegates  of 
West  Virginia  has  no  power  to  appoint  legislative  committee  to  investi- 
gate, during  vacation,  alleged  misconduct  of  Governor  for  which  he 
could  not  be  impeached. 

Distinguished  in  Rhodes  etc.  Mfg.  Co.  v.  New  Hampshire,  70  Fed.  722, 
arguendo. 

Habeas  corpus  may  Issue  in  exceptional  cases,  although  other  remedies 
exist. 

Approved  in  Minnesota  v.  Brundage,  180  U.  S.  502,  45  L.  Ed.  641, 
21  Sup.  Ct.  456,  holding  habeas  corpus  may  issue  in  enumerated  cases 
of  urgency. 

156  TT.  8.  218,  39  L.  Ed.  408,  16  Sup.  Ct.  333,  IN  BE  SOHBIVEB. 
Not  cited. 

156  TT.  8.  218-237,  59  L.  Ed.  403,  15  Sup.  Ot.  347,  McOAHAN  V.  NATIONAL 
BANK  OF  BONDOI7T. 

Appellate  court  will  not  consider  defense  there  set  up  for  first  time. 
Approved  in  People's  Tel.  etc.  Co.  v.  East  Tennessee  Tel.  Co.,  103 
Fed.  214,  43  C.  C.  A.  185,  holding  failure  of  plaintiff  to  join  patrons 


156  U.  S.  237-261        NOTES  ON  U.  S.  REPORTS.  22 

using  defendant's  desk  telephone  and  switch  cannot  defeat  injunction 
where  made  for  first  time  on  appeal;  Kilpatrick  v.  Wiley,  197  Mo.  171, 
95  S.  W.  224,  suit  in  equity  to  set  aside  contract  for  sale  of  real  es- 
tate must  be  tried  on  appeal  on  same  theory  on  which  it  was  heard  in 
trial  court;  Society  of  Shakers  v.  Watson,  68  Ted.  736,  15  a  C.  A. 
632,  intervention  of  unnecessary  party  cannot  oust  jurisdiction  by  citi- 
zenship; Cowen  v.  Adams,  78  Fed.  545,  24  d  C.  A.  198,  where  defect 
of  parties  was  first  objected  to  on  appeal;  United  States  v.  American 
Bell  Tel.  Co.,  167  U.  S.  264,  42  L.  Ed.  162,  17  Sup.  Ct.  819,  arguendo. 

Partnership  is  bound  by  one  member's  deed  if  there  was  prior  parol 
authority  or  subsequent  ratification. 

Approved  in  Edwards  v.  Spalding,  20  Mont.  58,  49  Pac.  445,  assign- 
ment of  lease  is  ratified  by  contract  to  pay  rent. 

Partners '  rights  inter  se  in  firm  realty.    Note,  28  L.  R.  A.  96. 

Ratification  of  partner's  deed  to  partnership  realty  may  be  inferred  from 
presence  when  deed  executed  or  acting  under  it. 

Approved  in  Cassidy  &  McFadden  v.  Saline  Co.  Bank,  14  OkJ.  535, 
78  Pac.  325,  where  one  partner,  in  excess  of  scope  of  partnership,  trans- 
ferred partnership  accounts  to  private  account,  subsequent  ratification 
was  equivalent  to  antecedent  authority. 

Mortgagee  is  entitled,  as  against  mortgagor,  to  protection  against  im- 
pairment of  security. 

Approved  in  Elmira1  Mechanics'  Society  v.  Stanchfield,  160  Fed.  814, 
87  C.  C.  A.  585,  appointing  receiver  for  collection  of  rents;  Moncrieff 
v.  Hare,  38  Colo.  230,  7  L.  R.  A.  (N.  S.)  1001,  87  Pac.  1085,  holding 
where  mortgagor  is  insolvent,  court  will  decree  accounting  of  rents  and 
profits. 

Liability  of  one  cotenant  to  another  for  rents  and  profits  received 
from  and  for  expenditures  made  upon  their  common  property. 
Note,  52  Am.  St.  Rep.  930. 

Miscellaneous.  Cited  in  Cline  v.  James,  109  Fed.  963,  48  C.  C.  A. 
756,  holding  part  owner  of  mining  claims,  whose  interest  was  not  of 
record,  cannot  repudiate  conveyance  of  co-owner  on  record  pursuant  to 
terms  of  bond  consented  to  by  plaintiff. 

i 

156  U.  8.  237-261,  S9  L.  Ed.  409,  15  Sup.  Ot.  337,  MATTOX  V.  UNITED 
STATES. 

Transcript  of  reporter's  notes  of  testimony  of  witness  since  deceased 
is  admissible  at  second  trial. 

Approved  in  West  v.  Louisiana,  194  IT.  S.  265,  48  L.  Ed.  970,  24 
Sup.  Ct.  650,  due  process  not  denied  by  introduction  of  deposition  taken 
upon  preliminary  examination  where  accused  was  present  and  had 
opportunity  to  cross-examine;  Heike  v.  United  States,  192  Fed.  94,  95, 
112  C.  C.  A.  615,  admitting  dock  books  kept  by  weighers  in  customs 
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service;  Toledo  Traction  Co.  v.  Cameron,  137  Fed.  61,  69  C.  C.  A.  28, 
Rev.  Stats.  Ohio,  §  5242-a,  authorizing  admission  of  testimony  of  de- 
ceased witness  on  subsequent  trial,  applies  to  Federal  court  situated 
in  that  State)  Wray  v.  State,  154  Ala.  42,  129  Am.  St.  Rep.  18,  16 
Ann.  Gas.  362,  15  L  R.  A.  (N.  S.)  493,  45  South.  698,  holding  where 
witness  is  not  capable  bf  undergoing  cross-examination,  witness  should 
not  be  examined;  Henwood  v.  People,  57  Colo.  556,  143  Pac.  378,  State 
v.  Simmons,  78  Kan.  854,  98  Pac.  278,  and  State  v.  Von  Klein,  71  Or.  168, 
Ann.  Gas.  19160, 1054, 142  Pac.  552,  all  applying  principle  where  witness 
out  of  State;  Miller  v.  United  States,  41  App.  D.  C.  66,  holding 
reporters'  notes  must  be  properly  verified;  State  v.  Kimes,  152  Iowa, 
244,  132  N.  W.  182,  applying  rule  in  prosecution  for  larceny;  State 
v.  Brown,  152  Iowa,  432,  132  N".  W.  864,  and  Parks  v.  Commonwealth, 
109  Va.  809,  63  S.  E.  463,  both  applying  rule  in  prosecution  for  homi- 
cide; State  v.  Nelson,  68  Kan.  569,  75  Pac.  506,  fact  that  witness  against 
accused  is  out  of  State  authorizes  introduction  of  testimony  at  former 
trial;  Gilmore  v.  Butts,  61  Kan.  318,  59  Pac.  646,  holding  copy  of  depo- 
sition is  admissible  where  original  duly  filed  was  lost;  People  v.  Peck, 
147  Mich.  95,  110  N.  W.  498,  holding  failure  to  make  proof  of  accuracy 
of  stenographer's  notes  could  not  be  raised  for  first  time  on  appeal; 
Stealer  v.  State,  10  OkL  Cr.  462,  138  Pac.  396,  holding  hearsay  rule  does 
not  apply  in  such  a  case;  State  v.  Walton,  53  Or.  563,  99  Pac.  433, 
applying  principle;  Mendenhall  v.  United  States,  6  Okl.  Cr.  439,  119 
Pac.  595,  and  Washmood  v.  United  States,  10  Okl.  Cr.  257,  136  Pac. 
185,  both  holding  proof  must  be  made  of  death  of  witness;  Hawkins 
v.  United  States,  3  Okl.  Cr.  661,  108  Pac.  565,  holding  proof  of  trial, 
death  of  witness,  cross-examination,  etc.,  must  be  made;  State  v.  Weil, 
83  S.  C.  481,  26  L.  R.  A.  (N.  S.)  461,  65  S.  E.  635,  holding  affidavits 
which  were  basis  of  judgment  in  equity  proceeding  cannot  be  admitted 
against  defendant  in  criminal  case;  State  v.  Heffernan,  24  S.  D.  3,  4,  5, 
11,  13,  140  Am.  St.  Rep.  764,  26  L.  R.  A.  (N.  S.)  876,  123  N.  W.  88, 
89,  92,  admitting  testimony  given  at  preliminary  proceeding;  Porch 
v.  State,  51  Tex.  Cr.  10,  99  S.  W.  1124,  admitting  testimony  given  on 
preliminary  hearing  where  accused  was  present  and  allowed  to  cross- 
examine;  State  v.  King,  24  Utah,  488,  91  Am.  St.  Rep.  812t  68  Pac.  420, 
holding,  under  Rev.  Stats.  1898,  §  4513,  trial  court  properly  admitted 
testimony  of  witness  at  preliminary  hearing  on  satisfactory  proof  that 
witness  could  not  be  found  in  State;  Spencer  v.  State,  132  Wis.  512, 
122  Am.  St  Rep.  989,  13  Ann.  Gas.  969,  112  N.  W.  463,  holding  ac- 
cused not  entitled  to  cross-examine  as  to  evidence  that  had  been  stricken 
out;  State  v.  Byers,  16  Mont.  568,  41  Pac.  708,  admitting  transcript 
of  evidence  at  preliminary  examination;  People  v.  Corey,  157  N.  Y. 
348,  51  N.  E.  1029,  dying  declarations  are  admissible;  State  v.  Cushing, 
17  Wash.  564,  50  Pac.  518,  admitting  evidence  of  deceased  witness  at 
former  trial;  State  v.  Mannion,  19  Utah,  505,  75  Am.  St.  Rep.  753, 
45  L.  R.  A.  641,  57  Pac.  545,  cross-examination  satisfies  right  of  being 
confronted. 


i 
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Distinguished  in  People  v.  Bird,  132  Cal.  263,  64  Pac.  259,  holding, 
under  Penal  Code,  §  686,  giving  defendant  right  to  be  confronted  by 
witnesses'  testimony  of  deceased  witness  not  admissible  unless  taken 
in  defendant's  presence  or  after  waiver;  Kemper  v.  State,  63  Tex.  Cr. 
31,  35,  36,  38,  138  S.  W.  1040,  1042,  1043,  1044,  holding  testimony  taken 
at  preliminary  hearing  is  not  admissible  in  main  trial  of  one  accused 
of  a  felony. 

Denied  in  Cline  v.  State,  36  Tex.  Cr.  348,  61  Am.  St.  Rep.  865,  36 
S.  W.  1106,  ri^ht  of  being  confronted  extends  to  every  trial. 

Evidence  of  absent  witness — When  admissible  in  criminal  trial. 
Note,  61  Am.  St.  Rep.  888,  891. 

Constitutional  right  of  an  accused  to  be  confronted  by  the  wit- 
nesses, and  what  is  an  invasion  of  that  right.  Note,  129  Am.  St. 
Rep.  24,  28. 

Depositions  in  criminal  cases.    Note,  Ann.  Gas.  1916A,  1092. 

Competency  in  criminal  cases  of  former  testimony  of  absent  wit- 
ness.   Note,  13  Ann.  Gas.  973. 

Admissibility  of  testimony  taken  on  former  trial.  Note,  11  E.  R.  0. 
265.  \ 

Constitution  must  be  interpreted  in  light  of  law  existing  when  it  was 
Adopted. 

Approved  in  Ralph  v.  State,  124  Ga.  82,  2  L.  R.  A.  (N.  S.)  509,  52 
S.  E.  299,  where  defendant  is  deaf  and  cannot  hear  the  evidence,  the 
judge  should  permit  some  reasonable  mode  of  having  the  evidence  com- 
municated to  him;  Cline  v.  State,  36  Tex.  Cr.  346,  349,  61  Am.  St.  Rep. 
863,  867,  36  S.  W.  1105,  1107,  arguendo. 

Constitutional  provisions  in  nature  of  bill  of  rights  are  subject  to 
exceptions  previously  recognized. 

Approved  in  Robertson  v.  State,  63  Tex.  Cr.  238,  Ann.  Gas.  19130, 
440,  142  S.  W.  544,  holding  accused's  testimony  given  at  former  trial  is 
admissible  against  him  on  second  trial. 

Criticised  in  Cline  v.  State,  36  Tex.  Cr.  346,  61  Am.  St.  Rep.  863,  36 
S.  W.  1105,  right  of  being  confronted  is  not  to  be  limited. 

Witness  must  be  asked  as  to  truth  of  previous  statements  in  order  to 
impeach  him. 

Approved  in  Carpenter  v.  State,  62  Ark.  305,  36  S.  W.  905,  and  Ryan 
v.  People,  21  Colo.  126,  40  Pac.  778,  following  rule;  American  Agricul- 
tural Chemical  Co.  v.  Hogan,  213  Fed.  420,  130  C.  C.  A.  52,  holding 
witness*  attention  need  not  be  called  to  previous  statements;  Salas  v. 
People,  51  Colo.  466,  467,  469,  470,  37  L.  R.  A.  (N.  S.)  252,  118  Pac. 
993,  994,  995,  holding  dying  declaration  may  be  impeached  by  state- 
ments of  deceased  inconsistent  therewith;  Ely-Walker  Dry  Goods  Co. 
v.  Mansur,  87  Mo.  App.  119,  holding,  under  section  3149,  Rev.  Stats. 
1899,  where  party  reads  from  bill  of  exceptions  rather  than  present 
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witnesses,  adverse  party  may  rebut  without  laying  foundation;  Reno 
Mill  Co.  v.  Westcrfield,  26  Nev.  337,  67  Pac.  962,  69  Pac.  899,  holding 
judge  may  refuse  to  be  sworn  to  testify  to  contradictory  statements 
of  witness  where  no  foundation  laid  for  such  impeachment;  Hobbs  v. 
State,  53  Tex.  Cr.  77,  81, 112  S.  W.  311,  314,  applying  principle. 

Testimony  of  witness,  since  deceased,  at  former  trial,  cannot  be  im- 
peached. 

Approved  in  Dowdell  v.  United  States,  221  U.  S.  330,  55  L.  Ed.  757, 
31  Sup.  Ct.  590,  holding  court  cannot  order  clerk  to  supply  deficiencies 
in  record  during  absence  of  accused;  Nome  Beach  etc.  Trandp.  Co.  v. 
Standard  Marine  Ins.  Co.,  156  Fed.  485,  and  Standard  Marine  Ins.  Co. 
v.  .Nome  Beach  etc.  Transp.  Co.,  167  Fed.  120,  92  C.  C.  A.  571,  both 
holding  error  in  excluding  testimony  of  deceased  witness  is  cured  by 
admission  of  deposition  containing  same  matter;  Raleigh  R.  R.  Co.  v. 
Bradshaw,  113  Ga.  868,  39  S.  E.  557,  holding  under  section  5292,  Civ. 
Code,  contradictory  statements  cannot  be  proved  against  witness  unless 
foundation  be  laid  by  calling  attention  to  the  statement ;  Speer  v.  Speer, 
146  Iowa,  11,  140  Am.  St.  Rep.  268,  27  L.  R.  A.  (N.  S.)  294,  123  N.  W. 
178,  refusing  to  allow  witness  to  impeach  attestation  of  will;  Lehrum 
▼.  Geving,  97  Minn.  273,  105  N.  W.  969,  where  witness  on  former  trial 
cannot  be  produced,  and  his  testimony  on  former  trial  is  used,  he 
cannot  be  impeached  by  proof  of  contradictory  statements  made  out  of 
court  unless  his  attention  is  first  called  to  them;  State  v.  Taylor,  56 
S.  C.  369,  34  S.  E.  943,  holding  incompetent  evidence  to  impeach  dying 
declarations  of  deceased;  State  v.  Wiggins,  50  La.  Ann.  333,  23  South. 
335,  even  where  contradiction  followed  deposition,  or  was  unknown  to 
accused. 

Distinguished  in  Carver  v.  United  States,  164  U.  S.  698,  41  L.  Ed.  603, 
17  Sup.  Ct.  230,  deceased's  statements,  contradicting  dying  declarations, 
are  admissible. 

Liability  of  defendant  in  criminal  case  to  understand  language  of 
witnesses  as  depriving  him  of  constitutional  right  to  confront 
witnesses.    Note,  Ann.  Cas.  191SD,  673. 

Miscellaneous.  Cited  in  Ayres  v.  Polsdorfer,  105  Fed.  740,  45  C.  C.  A. 
24,  holding  objection  that  one  defendant  only  sues  out  writ  of  error 
to  joint  judgment  may  be  taken  at  any  time  before  judgment. 

156  U.  8.  261-271,  39  L.  Ed.  417,  15  Sup.  Ot.  333,  THE  ROLLER-MTLL 
PATENT. 

Patent  No.  238,677,  for  improvement  in  roller-mills,  is  void  for  want 
of  novelty. 

Approved  in  Carter  Mach.  Co.  v.  Hanes,  70  Fed.  867,  patents  for 
mere  improvements  are  strictly  construed. 
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There  is  no  infringement  where  machine  does  not  essentially  resemble 
patented  machine. 

Approved  in  Eagle  Sanitary  etc.  Co.  v.  Elwood,  73  Fed.  486,  iden- 
tity of  function  and  performance  thereof  in  same  manner  are  essen- 
tial. 

156  U.  S.  272-276,  39  L.  Ed.  422,  15  Sup.  Ot.  389,  ANDREWS  ▼.  SWABTZ. 

Appeal  is  not  necessary  incident  of  due  process. 

Approved  in  Hall  v.  Johnson,  186  U.  S.  480,  46  L.  Ed.  1259,  22  Sup.  Ct. 
943,  reaffirming  rule;  Rutz  v.  Michigan,  188  U.  S.  508,  47  I*  Ed.  566, 
23  Sup.  Ct.  392,  sustaining  Mich.  Pub.  Acts  1899,  No.  237,  granting 
to  board  of  registration  power  whether  applicant  had  been  previously 
validly  registered  without  provision  for  review;  Murphy  v.  Massaehu- 
setts,  177  U.  S.  158,  44  L.  Ed.  713,  20  Sup.  Ct.  640,  sustaining  sentence 
of  conviction  imposed,  under  Massachusetts  acts  of  1851,  after  reversal 
of  former  judgment  on  application  of  convict  because  not ,  according  to 
law;  Ex  parte  Januszewski,  196  Fed.  126,  131,  holding  judgment  of 
juvenile  court  not  invalid  because  not  providing  for  appeal;  Kentucky 
v.  Powers,  139  Fed.  490,  under  Ky.  Code  Cr.  Prac,  §  281,  as  construed 
by  State  Court  of  Appeals,  making  court's  rulings  on  qualifications  of 
jurors  final,  there  is  denial  of  due  process  of  law ;  Evansville  etc.  R.  R. 
Co.  v.  Terre  Haute,  161  Ind.  36,  67  N.  E.  690,  under  act  of  March  3, 
1899,  in  proceeding  for  assessment  of  damages  for  property  taken  for 
street  pending  an  appeal  to  Circuit  Court  at  time  act  took  effect,  subse- 
quent judgment  is  final;  Kansas  City  v.  Dore,  75  Kan.  25,  88  Pac.  540, 
holding  statute  reducing  time  for  appeal  applies  to  judgments  already 
entered. 

Constitutionality   of  statute    denying    right  of  appeal  in  certain 
classes  of  cases.    Note,  19  ti.  R.  A.  (N.  S.)  378. 

Repugnancy  of  State  statute  to  State  Constitution  does  not  warrant 
habeas  corpus  from  Federal  court. 

Approved  in  In  re  Lincoln,  202  U.  S.  181,  50  L.  Ed.  986,  26  Sup.  Ct. 
602,  denying  habeas  corpus  on  behalf  of  person  convicted  in  District 
Court  of  bringing  liquor  into  Indian  country;  Carfer  v.  Caldwell,  200 
U.  S.  296,  50  L.  Ed.  489,  26  Sup.  Ct.  264,  Federal  courts  have  no  juris- 
diction to  release  by  habeas  corpus  person  held  in  custody  of  State 
authorities  to  answer  for  contempt  in  refusing  to  testify  before  legis- 
lative investigating  committee ;  Rogers  v.  Peck,  199  U.  S.  435,  50  L.  Ed. 
260,  26  Sup.  Ct.  87,  reprieve  by  Governor  of  State  postponing  execution 
of  death  sentence  is  not  proceeding  against  prisoner  within  meaning 
of  Rev.  Stats.,  §  766,  nullifying  any  proceedings  against  a  person  by 
State  court  pending  habeas  corpus  in  Federal  courts;  In  re  Boardman, 
169  U.  S.  44,  42  L.  Ed.  655,  18  Sup.  Ct.  293,  where  trial  judge  refused 
to  stay  execution  pending  appeal;  Ex  parte  Murray,  66  Fed.  299,  where 
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statute  did  not  discriminate  against  colored  jurors;  Connella  v.  Haskell, 
158  Fed.  288,  87  C.  C.  A.  Ill,  holding  one  imprisoned  by  virtue  of 
territorial  law  is  not  entitled  to  writ  from  Federal  court;  Thomas  v. 
State,  49  Tex.  Cr.  639,  95  S.  W.  1073,  holding  State  statute  did  not 
discriminate  against  negroes  in  selection  of  grand  jury. 

Error  In  State  court  having  Jurisdiction  does  not  warrant  habeas  corpus. 
Approved  in  Frank  v.  Mangum,  237  U.  S.  326,  327,  59  L.  Ed.  980, 
35  Sup.  Ct.  582,  holding  court  will  not,  on  habeas  corpus,  review  question 
of  disorder  during  trial ;  Keizo  v.  Henry,  211  U.  S.  148,  58  L.  Ed.  126, 
29  Sup.  Ct.  41,  holding  habeas  corpus  will  not  lie  to  review  question 
of  disqualification  of  grand  jurors ;  Harkrader  v.  Wadley,  172  U.  S.  164, 
43  L.  Ed.  404,  19  Sup.  Ct  125,  following  rule ;  Eaton  v.  West  Virginia, 
91  Fed.  767,  34  C.  C.  A.  68,  better  remedy  is  by  appeal,  even  where 
conviction  unconstitutional;  In  re  Wyman,  132  Fed.  708,  defendant 
accused  of  violating  State  primary  election  law  will  not  be  discharged 
on  habeas  corpus  by  Federal  court;  Eureka  County  Bank  Habeas  Cor- 
pus Cases,  35  Nev.  148,  126  Pac.  678,  holding  habeas  corpus  will  not 
reach  bias  or  discrimination  of  judge. 

Habeas  corpus  will  not  discharge  prisoner  sentenced  by  court  having 
Jurisdiction. 

Approved  in  Ex  parte  Keeler,  45  S.  C.  542,  55  Am.  St.  Rep.  789, 
31  L.  R.  A.  679,  23  S.  E.  866,  following  rule ;  Bergemann  v.  Backer,  157 
F.  S.  659,  39  L.  Ed.  848,  15  Sup.  Ct.  729,  where  jurisdiction  existed  and 
statute  was  valid;  In  re  Davies,  68  Kan.  794,  75  Pac.  1049,  where  grand 
juror  was  dismissed  and  another  person  substituted,  the  validity  of  its 
acts  cannot  be  tested  on  habeas  corpus;  Ex  parte  Hollman,  79  S.  C.  27, 
14  Ann,  Gas,  1105,  60  S.  E.  26,  holding  habeas  corpus  lies  to  review 
statute  imprisoning  party  for  failure  to  perform  contract;  Ex  parte 
Martinez,  66  Tex.  Cr.  68,  145  S.  W.  994,  holding  habeas  corpus  will  not 
lie  to  review  disturbances  at  trial. 

When  a  prisoner  may  be  released  on  habeas  corpus  after  judgment 
and  sentence.    Note,  87  Am.  St.  Rep.  201,  202. 

Determination  on  habeas  corpus  of  constitutionality  of  statute 
or  ordinance  under  which  petitioner  is  held.  Note,  3  Ann.  Gas. 
581. 

Decision  against  constitutional  right  as  nullity  subject  to  collateral 
attack.    Note,  39  L.  R.  A.  451. 

State  trial  court  should  be  reviewed  by  highest  State  court  before  writ 
from  Supreme  Court. 

Approved  in  Roesel  v.  Kirk,  172  U.  S.  646,  43  L,  Ed.  1183,  19  Sup.  Ct. 
879,  following  rule;  In  re  Buchanan,  158  U.  S.  36,  39  L.  Ed.  887,  15 
Sup.  Ct.  725,  declining  to  review  question  of  juror's  competency;  Gib- 
son v.  Mississippi,  162  U.  S.  591,  40  L.  Ed.  1082,  16  Sup.  Ct.  910,  error 
in  administering  criminal  law  does  not  create  Federal  jurisdiction. 
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Miscellaneous.  Cited  in  Kitchens  v.  Hamilton,  239  U.  S.  637,  60 
L.  Ed.  480,  36  Sup.  Ct.  446,  and  Martinez  v.  Texas,  232  U.  S.  714, 
58  L.  Ed.  811,  34  Sup.  Ct.  330,  both  without  opinion;  United  States 
v.  O'Neal,  10  App.  D.  C.  244,  holding  no  appeal  lies  from  case  tried 
before  justice  of  peace  with  jury. 

156  U.  8.  277-295,  39  «L.  Ed.  424,  15  Sup.  Ct.  450,  HUDSON  V.  PARKEB. 

Federal  courts  may  Issue  all  writs  necessary  to  jurisdiction  and  agree- 
able to  usages  of  law. 

Approved  in  Ballew  v.  United  States,  160  U.  S.  202,  40  L.  Ed.  895,  16 
Sup.  Ct.  260,  remanding  cause  for  judgment  on  one  count  under  general 
verdict. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.  Note,  66  L.  &.  A.  835,  845,  860, 
870. 

State  practice  act  does  not  Include  manner  of  bringing  cases  to  Supreme 
from  inferior  Federal  court. 

Approved  in  Boatmen's  Bank  v.  Trower  Bros.  Co.,  181  Fed.  807,  104 
C.  C.  A.  314,  holding  motion  for  new  trial  is  not  necessary  to  review 
rulings  of  trial  courts;  Connecticut  Fire  Ins.  Co.  v.  Manning,  177  Fed. 
896,  101  C.  C.  A.  107,  holding  judgment  of  nonsuit  is  final  judgment 
reviewable  on  writ  of  error;  Detroit  United  Ry.  Co.  v.  Nichols,  165 
Fed.  295,  91  C.  C.  A.  257,  holding  where  defendant  presents  evidence 
after  denial  of  motion  for  nonsuit,  it  is  waiver  of  objection;  Francisco 
v.  Chicago  etc.  R.  Co.,  149  Fed.  359,  9  Ann.  Cas.  628,  79  C.  C.  A.  292, 
Federal  courts  sitting  in  Missouri  are  not  affected  by  statute  of  the 
State  in  respect  to  method  of  reviewing  nonsuits;  dissenting  opinion 
in  Pollack  v.  Meyer  Bros.  Drug  Co.,  233  Fed.  872,  majority  holding 
filing  of  answer  is  waiver  of  order  overruling  demurrer. 

Supreme  Court  Justice  may  allow  writ  to  operate  as  supersedeas  to  any 
District  Court. 

Approved  in  Title  Guaranty  etc.  Co.  v.  United  States,  222  U.  S.  402, 
56  L.  Ed.  249,  32  Sup.  Ct.  168,  holding  time  fixed  for  allowance  of 
writ  of  error  is  not  extended  by  time  granted  to  afford  opportunity  to 
apply  for  writ  of  certiorari;  Gould  v.  United  States,  205  Fed.  887, 
126  C.  C.  A.  1,  holding  court  may  retain  jurisdiction  of  two  writs  issued ; 
Hardesty  v.  United  States,  184  Fed.  272,  274,  106  C.  C.  A.  411,  holding 
writ  acts  as  supersedeas  in  criminal  case;  McKnight  v.  United  States, 
113  Fed.  452,  51  C.  C.  A.  285,  holding  writ  of  error  granted  after  con- 
viction in  case  not  capital  operates  as  stay  of  execution;  Ex  parte 
Rodley,  132  Cal.  41,  64  Pac.  92,  holding  sheriff  has  no  right  to  deliver 
prisoner  to  warden  of  State  prison  pending  decision  of  writ  of  error  by 
Federal  Supreme  Court. 

Distinguished  in  New  England  R.  R.  Co.  v.  Hyde,  101  Fed.  399,  401, 
41  C.  C.  A.  404,  holding  Circuit  Court  of  Appeals  cannot  allow  super- 
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sedeas  where  plaintiff  in  error  has  not  filed  bond  within  sixty  days  from 
entry  of  judgment. 

Ball  Is  allowable  under  Federal  laws  until  accused  is  adjudged  guilty 
in  court  of  last  resort. 

Approved  in  Oates  v.  United  States,  233  Fed.  207,  holding  defendants 
admitted  to  bail  cannot  complain  of  refusal  of  court  to  suspend  sen- 
tence pending  determination  of  writ;  In  re  Ah  Tai,  125  Fed.  797,  hold- 
ing district  judge  to  whom  appeal  is  taken  from  commissioner's  de- 
portation order  may  admit  Chinese  to  bail ;  McKnight  v.  United  States, 
113  Fed.  452,  453,  51  C.  C.  A.  285,  holding,  under  26  Stat.  829,  and  rule 
39,  Circuit  Court  may  and  should  admit  to  bail  pending  writ  of  error 
in  case  not  capital. 

Distinguished  in  United  States 'v.  Rice,  192  Fed.  720,  holding  one 
held  for  noncapital  offense  is  not  entitled  to  bail. 

Authority  of  supreme  Justice  to  order  bail  Includes  power  to  approve 
or  compel  approval  of  bond. 

Approved  in  Gay  v.  Hudson  River  etc.  Power  Co.,  190  Fed.  821,  822, 
823,  824,  holding  judge  allowing  appeal  must  approve  supersedeas  bond ; 
Smythe  v.  New  Orleans  Land  Co.,  184  Fed.  892,  107  C.  C.  A.  214,  hold- 
ing informality  of  bond  will  not  affect  jurisdiction  on  appeal;  Brown 
v.  Northwestern  Mut.  Life  Ins.  Co.,  119  Fed.  150,  55  C.  C.  A.  654,  hold- 
ing any  justice  authorized  to  allow  appeal  may  approve  appeal  bond 
taken  out  under  Rev.  Stats.,  §§1000,  1012;  Schrot  v.  Schoenfeld,  23 
App.  D.  C.  425,  holding  bond  covering  "all  intervening  damages  and 
costs  on  appeal"  does  not  satisfy  statute;  Ex  parte  Prewitt,  106  Miss. 
64,  63  South.  225,  holding  Supreme  Court  did  not  have  exclusive  juris- 
diction to  admit  accused  to  bail. 

Mandamus  cannot  control  discretion,  but  may  compel  its  exercise. 

Approved  in  State  v.  Beall,  48  Neb.  820,  67  N.  W.  869,  compel- 
ling reception  of  valid  verdict;  Schintz  v.  Morris,  13  Tex.  Civ.  App. 
594,  35  S.  W.  523,  compelling  judge  to  annul  verdict. 

When    mandamus   is    the  proper  remedy    against   public   officers. 
Note,  98  Am.  St.  Rep.  906. 

Requirement  or  permission  of  new  or  additional  appeal  or  super- 
sedeas bond  in  appellate  court.    Note,  10  Ann.  Gas.  804. 

156  U.  8.  296-S22-,  39  L.  Ed.  430,  16  Sup.  Ot.  367,  EMEET  v.  MISSOUEL 
"Peddler"  denned. 
Approved  in  In  re  Giistrap,  171  Cal.  112,  114,  152  Pac.  44,  holding 
"itinerant  venders' '  includes  hawkers  and  peddlers;  Commonwealth  v. 
Standard  Oil  Co.,  129  Ky.  748,  112  S.  W.  903,  holding  oil  company 
filling  tanks  of  regular  customers  every  week  was  not  peddler;  St. 
Louis  v.  Meyer,  185  Mo.  597,  84  S.  W.  918,  farmer  who  takes  his 
products  to  city  and  sells  them  from  place  to  place  is  not  hawker  or 
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peddler;  Potts  v.  State,  45  Tex.  Cr.  50,  74  S.  W.  33,  one  selling  ranges 
by  sample,  taking  orders  for  future  delivery,  but  who  does  not  deliver 
goods  sold,  is  not  peddler  under  act  of  May  12,  1899;  Hall  v.  State, 
39  Fia.  669,  674,  675,  23  South.  121,  123,  hawker  and  peddler  are 
synonymous ;  South  Bend  v.  Martin,  142  Ind.  39,  52,  29  L.  R.  A.  534,  538, 
41  N.  E.  317,  321,  one  who  sells  and  delivers  at  same  time;  Wrought- 
Iron  Range  Co.  v.  Carver,  118  N.  C.  334,  335,  24  S.  E.  353,  upholding 
legislative  definition  of  peddler;  Greensboro  v.  Williams,  124  N.  C.  170, 
32  S.  E.  493,  one  taking**  orders  for  pictures  to  be  delivered  is  not 
peddler. 
Distinguished  in  Wrought-Iron  Range  Co.  v.  Campen,  135  N.  C.  525, 

47  S.  E.  664,  665,  license  tax  imposed  by  Revenue  Act  1903,  of  North 
Carolina,  on  itinerant  person  peddling  stoves,  levied  for  revenue  pur- 
poses, is  void  as  to  goods  sold  by  sample  manufactured  in  another 
State,  shipped  into  State  and  delivered  in  original  packages. 

Who    is    "hawker"    or   "peddler"    within    licensing   statute   or 
ordinance.    Note,  Ann.  Gas.  1912D,  1296. 

State  may  regulate  and  tax  occupation  of  selling  goods  in  vender's 
actual  possession  in  State. 

Approved  in  Singer  Sewing  Mach.  Co.  v.  Brickell,  233  U.  S.  312, 
58  L.  Ed.  978,  34  Sup.  Ct.  493,  upholding  tax  on  business  of  selling 
sewing-machines ;  New  York  v.  Reardon,  204  U.  S.  162,  9  Ann.  Oas.  736, 
51  L.  Ed.  423,  27  Sup.  Ct.  188,  upholding  tax  imposed  on  transfers  of 
corporate  stock;   American   Steel   etc.  Co.   v.   Speed,  192  U.   S.  520, 

48  L.  Ed.  546,  24  Sup.  Ct.  370,  holding  goods  shipped  in  from  another 
State  are  taxable  when  they  reach  destination;  Southern  Ry.  Co.  v. 
Greensboro  Ice  etc.  Co.,  134  Fed.  91,  suit  against  State  corporation  com- 
mission to  enjoin  enforcement  of  an  order  interfering  with  interstate 
commerce  is  within  jurisdiction  of  Federal  court;  State  v.  Byles,  93 
Ark.  619,  37  L.  R.  A.  (N.  S.)  774,  126  S.  W.  97,  holding  State  may  tax 
certain  occupations  without  taxing  others;  In  re  Abel,  10  Idaho,  292, 
77  Pac.  623,  under  Sess.  Laws  1901,  p.  155,  agent  who  has  goods  within 
the  State  is  required  to  pay  State  license  tax;  In  re  Kinyon,  9  Idaho, 
649,  75  Pac.  270,  manufacturer  of  goods  who  carries  on  business  in 
another  State  may  send  agents  into  this  State  to  solicit  orders  without 
paying  license  tax;  Koepke  v.  Hill,  157  Ind.  179,  60  N.  E.  1041,  sustain- 
ing ordinance  prohibiting  opening  of  branch  stores  for  temporary 
purposes  without  procuring  license  specified  therein;  Commonwealth  v. 
Caldwell,  190  Mass.  357,  76  N.  E.  955,  Rev.  Laws,  c.  65,  §§15,  16, 
permitting  sale  by  peddlers  of  American  goods  without  license,  but 
forbidding  unlicensed  sales  of  products  of  other  countries,  is  void; 
People  v.  Smith,  147  Mich.  398,  110  N.  W.  1104,  upholding  conviction 
for  selling  goods  without  license;  Territory  v.  Russell,  13  N.  M.  565, 
86  Pac.  552,  applying  principle;  State  v.  Caldwell,  127  N.  C.  526,  37 
S.  E.  139,  holding  agent  of  foreign  portrait  company  receiving  and  f ram- 
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ing  portraits  and  delivering  orders  previously  properly  taxable  under  city 
ordinance;  Saulsbury  v.  State,  43  Tex.  Cr.  53,  94,  95,  96,  96  Am.  St. 
Rep.  839,  840,  841,  842,  843,  63  S.  W.  569,  570,  holding  agent  of 
foreign  manufacturer  receiving  buggies  in  original  packages  and  putting 
same  together  and  delivering  them,  properly  convicted  under  Code, 
§112,  for  peddling  without  license;  Oliver  Finney  Grocery  Co.  v. 
Speed,  87  Fed.  415,  upholding  merchants'  privilege  tax;  Hopkins  v. 
United  States,  171  U.  S.  595,  43  L.  Ed.  297,  19  Sup.  Ct,  46,  holding 
livestock  exchange  not  within  Federal  anti-trust  law  of  1890;  Duncan 
v.  State,  105  Ga.  457,  30  S.  E.  755,  where  orders  were  filled  from  ware- 
house inside  State;  South  Bend  v.  Martin,  142  Ind.  46,  51,  29  L.  R.  A. 
536,  537,  41  N.  E.  319,  321,  though  title  be  in  nonresident;  State  v. 
Montgomery,  92  Me.  440,  43  Atl.  16,  where  soMtor  had  broken  im- 
ported packages;  Laurens  v.  Elmore,  55  S.  C.  481,  45  L.  R.  A.  251,  33 
S.  E.  561,  annulling  occupation  tax  as  to  resident  solicitor  for  foreign 
company. 

Distinguished  in  United  States  v.  Addyston  Pipe  etc.  Co.,  85  Fed. 
295,  46  Ik  R.  A.  122,  29  C.  C.  A.  141,  enjoining  iron-pipe  combination 
restricting  interstate  sales. 

Sale  by  sample  for  future  delivery  as  peddling.    Note,  2  Ann.  Gas. 
830. 

State  law  taxing  imports  on  their  way  to  become  incorporated  with 
general  property  is  void. 

Approved  in  Crenshaw  v.  Arkansas,  227  U.  S.  399,  400,  57  L.  Ed.  569, 
33  Sup.  Ct.  294,  holding  State  cannot  tax  business  of  delivering  goods 
received  in  interstate  commerce;  Mutual  Film  Co.  v.  Industrial  Com- 
mission, 215  Fed.  146,  holding  Ohio  act  of  1913,  providing  for  censor- 
ship of  moving-picture  films,  did  not  violate  commerce  clause;  Jewel 
Tea  Co.  v.  Lee's  Summit,  189  Fed.  280,  holding  one  delivering  goods 
for  foreign  manufacturer  was  engaged  in  interstate  commerce;  Scott 
v.  Donald,  165  U.  S.  99,  41  L.  Ed.  645,  17  Sup.  Ct.  272  (affirming  67 
Fed.  857),  annulling  prohibition  of  extrastate  liquor  purchases;  W.  A. 
Vandercook  Co.  v.  Vance,  80  Fed.  790,  and  of  liquor  importations; 
Ex  parte  Loeb,  72  Fed.  660,  annulling  prohibition  against  soliciting 
sales  of  extrastate  goods;  United  States  v.  Hopkins,  82  Fed.  540, 
holding  livestock  exchange  handling  cattle  from  several  States  unlaw- 
ful combination;  Smith  v.  Farr,  46  Colo.  377,  379,  380,  104  Pac.  406, 
holding  State  cannot  tax  commercial  travelers;  R.  M.  Rose  Co.  v.  State, 
133  Ga.  357,  36  L.  R.  A.  (N.  S.)  443,  65  S.  E.  771,  holding  soliciting 
sale  of  liquor  constituted  no  crime;  Parks  Bros.  &  Co.  v.  Nez  Perce 
County,  13  Idaho,  307,  121  Am.  St.  Rep.  261,  12  Ann.  Gas.  1113,  89 
Pac.  952,  holding  shipment  loses  its  individuality  when  case  is  opened;' 
State  v.  Schofield,  136  La.  719,  67  South.  563,  holding  State  cannot 
tax  persons  selling  bonds  of  foreign  corporations;  State  v.  Looney, 
214  Mo.  226,  29  L.  R.  A.  (N.  S.)  412,  97  S.  W.  937,  holding  one  taxing 
orders   for  framing  of  photographs  by  foreign  corporation   was  en- 
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gaged  in  interstate  commerce;  American  Steel  etc  Co.  ▼.  Speed,  110 
Tenn.  546,  100  Am.  St.  Rep.  314,  75  S.  W.  1042,  where  goods  were 
shipped  to  agent  in  original  packages  and  delivered  in  that  form  to 
customer,  and  abont  ninety  per  cent  of  goods  on  hand  went  to  jobbers 
out  of  State,  they  were  not  exempt  from  taxations;  Clark  Co.  v.  Rice, 
127  Wis.  460,  106  N.  W.  235,  Laws  1901,  p.  364,  e.  268,  as  amended 
in  1903,  declaring  that  all  notes  given  as  purchase  price  of  patent 
right  shall  so  state  on  face  of  notes,  is  void. 

Distinguished  in  Rhodes  etc.  Mfg.  Co.  v.  New  Hampshire,  70  Fed. 
722,  Federal  court  cannot  enjoin  State  criminal  proceedings;  South 
Bend  v.  Martin,  142  Ind.  50,  89  L.  K  A.  537,  41  N.  E.  321,  where  goods 
are  imported  beforepeddler's  employment  begins. 

Mate  tax  on  peddlers  not  discriminating  between  products  of  residents 
and  nonresidents  is  valid. 

Approved  in  Baccns  v.  Louisiana,  232  U.  S.  338,  58  Lu  Ed.  630,  34 
Sup.  Ct.  439,  upholding  law  prohibiting  itinerant  venders  from  selling 
drugs  and  ointments  for  treatment  of  disease;  Brown-Forman  Co.  v. 
Kentucky,  217  U.  S.  575,  54  L.  Ed.  888,  30  Sup.  Ct  578,  upholding  tax 
on  business  of  distilling  of  spirits;  Kehrer  v.  Stewart,  197  U.  S.  66, 
49  L.  Ed.  667,  25  Sup.  Ct.  403,  tax  of  two  hundred  dollars  upon  resident 
managing  agent  of  nonresident  meatpacking-houses,  imposed  by  Georgia 
act  of  December  21,  1900,  is  valid;  West  Virginia  v.  Adams  Express 
Co.,  219  Fed.  800,  135  C.  C.  A.  464,  holding  West  Virginia  law  pro- 
hibiting importation  of  intoxicating  liquor  did  not  violate  Commerce 
Act;  Ex  parte  Crowder,  171  Fed.  252,  upholding  law  requiring  license, 
for  peddlers;  Chicago  Portrait  Co.  v.  Macon,  147  Fed.  969,  corporation 
of  one  State  has  right  to  send  agents  into  another  State  to  solicit 
orders  and  other  agents  to  deliver  articles  sold  and  collect;  Rogers  v. 
State,  102  Ark.  319,  144  S.  W.  213,  upholding  tax  on  one  traveling- 
through  State  selling  buggies ;  Kahrer  v.  Stewart,  117  6a,  974,  44  S.  E. 
856,  upholding  State  tax  upon  sale  of  meats  shipped  in  from  another 
State  and  kept  for  sale  in  due  course  of  trade;  City  of  Newport  v. 
Wagner,  168  Ky.  646,  648,  182  S.  W.  836,  837,  upholding  tax  on  foreign 
corporation  selling  soft  drinks  in  State;  Citizens'  Bank  v.  Crittenden 
Record-Press,  150  Ky.  636,  150  S.  W.  815,  upholding  law  requiring 
notes  given  to  peddlers  to  be  indorsed  as  such;  Commonwealth  v. 
Hana,  195  Mass.  265,  122  Am.  St.  Rep.  251,  11  Ann.  Gas.  514,  11 
L.  R.  A.  (N.  S.)  799,  81  N.  E.  150,  holding  law  can  provide  licenses 
for  peddlers  who  have  declared  their  intention  of  becoming  citizens; 
Despres,  Bridges  &  Noel  v.  Zierleyn,  163  Mich.  403,  128  N.  W.  770,  and 
Indiana  Road  Mach.  Co.  v.  Town  of  Lake,  149  Wis.  546, 136  N.  W.  180* 
both  holding  unlicensed  corporation  cannot  sue  on  contract;  State  v. 
Brodnax,  228  Mo.  50,  137  Am.  St.  Rep.  613,  128  S.  W.  185,  upholding 
law  requiring  record  to  be  kept  of  sales  of  stock;  State  v.  Webber, 
214  Mo.  283,  15  Ann.  Oas.  983,  113  S.  W.  1057,  holding  one  going  from 
house  to  house  selling  liniment  was  peddler;  In  re  Lipschitz,  14  N.  D. 
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625,  626,  95  N.  W.  158,  159,  applying  principle;  Shed  v.  State,  70  Tex. 
Cr.  15, 155  S.  W.  524, 526,  upholding  conviction  for  selling  medicine  with- 
out license ;  Edmanson  v.  State,  64  Tex.  Cr.  425, 142  S.  W.  893,  uphold- 
ing tax  on  occupation  of  taking  orders  for  sale  of  intoxicating  liquors ; 
Needham  v.  State,  51  Tex.  Cr.  252,  103  S.  W.  859,  holding  State  may 
except  commercial  travelers  from  law  requiring  tax  on  itinerant  venders ; 
Bacon  v.  Locke,  42  Wash.  217,  83  Pac.  722,  Laws  1905,  pp.  372,  373, 
providing  that  every  person,  etc.,  who  peddles,  etc.,  shall  pay  tax,  are 
void ;  Duluth  Music  Co.  v.  Clancey,  139  Wis.  193,  131  Am.  St.  Rep.  1051, 
120  N.  W.  955,  holding  State  can  refuse  right  of  court  to  foreign  cor- 
porations; State  v.  Miller,  66  W.  Va.  439,  19  Ann.  Gas.  604,  66  S.  E. 
524,  upholding  law  prohibiting  sale  of  liquor;  Parsons  v.  Missouri,  166 
U.  S.  719,  41  L.  Ed.  1187,  17  Sup.  Ct.  997,  following  rule ;  Preston  v. 
Finley,  72  Fed.  858,  860,  upholding  occupation  tax  on  Sunday  news- 
paper venders;  In  re  May,  82  Fed.  425,  discrimination  must  exist  to 
invalidate  State  statute;  Oliver  Finney  Grocery  Co.  v.  Speed,  87  Fed. 
413,  414,  upholding  tax  on  capital  invested  in  mercantile  business; 
Anniston  v.  Southern  Ry.,  112  Ala.  566,  20  South.  917,  upholding 
municipal  license  tax  on  railroads;  Carrollton  v.  Bazzette,  159  111.  293, 
31  I*.  R.  A.  526,  42  N.  E.  840,  upholding  tax  on  itinerant  merchants 
buying  and  selling  bankrupt  stocks;  State  v.  Wheelock,  "95  Iowa,  585, 
58  Am.  St.  Rep.  445,  30  L.  R.  A.  440,  64  N.  W.  622,  upholding  tax  on 
itinerant  drug  venders  professing  to  cure;  State  v.  Montgomery,  92 
Me.  439,  43  Atl.  15,  upholding  act  of  1889;  Wrought-Iron  Range  Co. 
v.  Carver,  118  N.  C.  334,  336,  24  S.  E.  353,  upholding  peddlers'  tax  of 
1895;  dissenting  opinion  in  New  York  v.  Roberts,  171  U.  S.  678, 
48  L.  Ed.  381,  19  Sup.  Ct.  75,  majority  upholding  New  York  franchise 
tax  law;  dissenting  opinion  in  Crenshaw  v.  State,  95  Ark.  472,  473,  130 
8.  W.  572,  majority  holding  party  must  actually  travel  in  selling  goods 
to  be  liable  to  tax. 

Distinguished  in  Norfolk  etc.  Ry.  Co.  v.  Sims,  191  U.  S.  448,  48  L.  Ed. 
256,  24  Sup.  Ct.  153,  holding  unconstitutional  N.  C.  Laws  1901,  p.  116, 
imposing  license  tax  upon  all  persons  engaged  in  selling  sewing- 
machines  as  applied  to  machine  shipped  in  on  order;  Crenshaw  v.  State, 
95  Ark.  469,  471,  130  S.  W.  571,  holding  party  must  actually  travel 
in  selling  goods  to  be  liable  to  tax;  State  v.  Montgomery,  94  Me.  200, 
47  Atl.  166,  holding  unconstitutional  for  discriminating  against  aliens, 
Laws  1899,  c.  298,  providing  for  granting  of  license  to  hawkers  and  ped- 
dlers who  were  citizens  of  United  States;  Schollenberger  v.  Pennsyl- 
vania, 171  U.  S.  23,  24,  43  L.  Ed.  57,  58,  18  Sup.  Ct.  765,  766,  State 
cannot  prohibit  sales  of  oleomargarine  in  imported  packages;  Com- 
monwealth v.  Myer,  92  Va.  814,  81  L.  R.  A.  881,  23  S.  E.  917,  where 
discrimination  exists. 

State  taxation  of  business  of  taking  orders  for  foreign  goods  or 
services  as  attempted  regulation  of  interstate  commerce.  Note, 
2  Ann.  Gas.  703. 

xvn— 3 
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license  or  occupation  tax  on  hawkers,  peddlers  and  persons  solicit- 
ing  orders  by  sample  or  otherwise,  as  violating  the  commerce 
clause.    Note,  19  L.  R.  A.  (N.  S.)  313,  314. 

Necessity  that  State  statute,  inoperative  because  of  conflict  with 
Federal  law,  be  re-enacted  after, change  in  Federal  law.  Note, 
19  Ann.  Gas.  606. 

Corporate  taxation  and  the  commerce  clause.  Note,  60  L.  R.  A. 
690. 

Miscellaneous.  Cited  in  United  States  v.  Wells-Fargo  Express  Co., 
161  Fed.  611,  holding  express  company  cannot  issue  francs  to  employees 
upon  which  property  is  transported  free  of  charge;  Myers  v.  United 
States,  140  Fed.  661,  action  of  Quebec  in  imposing  license  fee  for 
cutting  wood  on  public  lands,  which  is  reduced  when  manufactured 
into  pulp  in  Canada,  is  an  "export  duty  on  pulp,"  etc.,  under  act  of 
July  24,  1897;  Racine  Iron  Co.  v.  McCommons,  111  Ga.  640,  36  S.  E. 
867,  868,  upholding  Georgia  Tax  Act  of  1898,  imposing  license  tax  upon 
persons  representing  nonresidents  in  making  executory  contracts  for 
sale  of  goods;  Wrought-Iron  Range  Co.  v.  Carver,  118  N.  C.  332,  24 
S.  E.  363,  sheriff  may  levy  unpaid  license  tax. 

# 

166  U.  8.  322-328,  39  L.  Ed.  438,  16  Sup.  St.  376,  IN  RE  LEHIGH  MIN. 
ETC.  00. 

Question  of  jurisdiction  in  sufficiently  certified  where  record  shows  it 
only  question  involved. 

Approved  in  Chicago. v.  Mills,  204  U.  S.  326,  61  L.  Ed.  608,  27  Sup. 
Ct.  286,  holding  question  of  jurisdiction  may  be  determined  from 
opinion  of  lower  court ;  Filhiol  v.  Torney,  194  U.  S.  368,  48  L.  Ed.  1016, 
24  Sup.  Ct.  698,  record  does  not  show  equivalent  of  certificate  of  juris- 
diction required  to  sustain  direct  review  in  Supreme  Court,  where 
assignment  of  errors  is  directed  to  jurisdiction  and  merit  and  petition 
which  was  allowed  generally,  prays  for  review  generally;  Excelsior 
Wooden  Pipe  Co.  v.  Pacific  Bridge  Co.,  185  U.  S.  285,  46  L.  Ed.  913,  22 
Sup.  Ct.  682,  holding  recital  in  order  allowing  appeal  "from  final  order 
and  decree  dismissing  suit  for  want  of  jurisdiction,"  sufficiently  shows 
jurisdiction  was  in  issue;  Huntington  v.  Laidley,  176  U.  S.  676,  44 
L.  Ed.  634,  20  Sup.  Ct.  529,  holding  direct  appeal  from  Circuit  Court 
may  be  maintained  when  final  decree  dismissing  bill,  order  allowing 
appeal  and  certificate  show  that  jurisdiction  only  was  in  issue;  Shields 
v.  Coleman,  157  U.  S.  176,  39  L.  Ed.  663,  15  Sup.  Ct.  573,  upholding 
appeal  "granted  solely  on  question  of  jurisdiction,,;  Interior  Construc- 
tion Co.  v.  Gibney,  160  U.  S.  219,  40  L.  Ed.  401,  16  Sup.  Ct.  273,  where 
Circuit  Court  dismissed  on  demurrer  to  jurisdiction. 

Distinguished  in  Arkansas  v.  Schlierholz,  179  U.  S.  600,  45  L.  Ed.  387, 
21  Sup.  Ct.  231,  holding  sufficient  certification  of  jurisdictional  ques- 
tions not  made  by  order  allowing  appeal  stating  question  whether  Cir- 
cuit Court  had  jurisdiction  to  discharge  agent  of  land  office  or  whether 
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it  should  remand;  The  Bayonne,  159  U.  S.  693,  40  L.  Ed.  809,  16  Sup. 
Ct.  187,  where  prayer  for  appeal  was  too  general;  Van  Wagenen  v. 
Sewall,  160  U.  S.  372,  40  L.  Ed.  461,  16  Sup.  Ct.  371,  where  decree  did 
not  show  jurisdiction  sole  question ;  Chappell  v.  United  States,  160  U.  S. 
507,  40  Lu  Ed.  513,  16  Sup.  Ct.  399,  where  Circuit  Court  took  jurisdic- 
tion and  allowed  writ  generally. 

Definiteness  of  question  to  be  certified.    Note,  31  L.  B.  A.  395. 

Sole  question  of  jurisdiction,  sustained,  may  be  brought  direct  to 
Supreme  Court. 

Approved  in  Smith  v.  McKay,  161  U.  S.  357,  40  L.  Ed.  732,  16 
Sup.  Ct.  491,  where  sole  question  of  jurisdiction  was  certified  up; 
Holt  v.  Indiana  Mfg.  Co.,  80  Fed.  3,  25  C.  C.  A.  301,  appeal  in  suit  to 
enjoin  tax  of  patent  right  is  to  Supreme  Court. 

156  TT.  8.  328-330,  39  I*  Ed.  440,  15  Sup.  Ct.  377,  BROWN  v.  WEBSTER. 

Interest  on  price  Is  part  of  damages  in  suit  on  warranty,  to  determine 
jurisdiction. 

Approved  in  Howard  ▼.  Carroll,  195  Fed.  647,  and  Springstead  v. 
Crawfordsville  State  Bank,  231  U,  S.  542,  58  L.  EcL  356,  34  Sup.  Ct. 
195,  both  holding  attorney's  fee  provided  for  in  note  may  be  determined 
on  jurisdictional  question;  Edwards  v.  Bates  Co.,  163  U.  S.  272,  41 
I*.  Ed.  157,  16  Sup.  Ct.  969,  matured  interest  coupons  are  promises 
separable  from  bonds  in  determining  jurisdiction;  Continental  Casualty 
Co.  v.  Spradlin,  170  Fed.  323,  95  C.  C.  A.  112,  applying  rule  in  suit  on 
insurance  policy;  United  States  v.  Sheridan,  119  Fed.  237,  holding, 
under  Judiciary  Act,  Federal  jurisdiction  requires  diverse  citizenship 
and  controversy  involving  two  thousand  dollars  exclusive  of  interest  and 
costs;  Hackett  v.  Kuhne,  157  Fed.  318,  arguendo. 

Distinguished  in  Greene  Co.  v.  Kortrecht,  81  Fed.  241,  26  C.  C.  A. 
381,  interest  on  past-due  bonds. 

166  U.  8.  330-335,  39  L.  Ed.  441,  15  Sup.  Ot.  368,  BANK  OF  RONDOTJT  V. 
SMITH. 

Final  decree  leaves  nothing  to  be  done  but  to  execute. 

Approved  in  Nolan  v.  Smith,  137  Cal.  363,  70  Pac.  167,  holding  judg- 
ment for  sureties  of  justice  of  peace  when  former's  demurrer  was 
sustained  and  plaintiff  declined  to  amend  is  not  final  judgment. 

Distinguished  in  Hooven,  Owens  &  Rentschler  &  Co.  v.  John  Feather- 
stone's  Sons,  111  Fed.  85,  49  C.  C.  A.  229,  holding  decree  in  suit  to 
enforce  mechanic's  lien,  that  complainant  shall  take  nothing  by  its 
action,  is  final  and  appealable. 

Decree  merely  dismissing  as  to  one  defendant  who  demurred  Is  not 
final. 

Approved  in  Carmichael  v.  Texarkana,  116  Fed.  847,  58  L.  R.  A.  911, 
54  C.  C.  A.  179,  holding  order  dismissing  defendants  charged  to  be 
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jointly  liable  is  not  final ;  Chappell  v.  0  'Brien,  22  App.  D.  C.  103,  hold- 
ing order  overruling  motion  to  vacate  order  of  publication  is  not 
final ;  Baker  v.  Old  Nat.  Bank,  91  Fed.  450,  33  C.  C.  A.  570,  dismissal 
of  bill  to  enforce  stock  assessment,  as  against  pledgee ;  Gregory  v.  Pike, 
67  Fed.  848,  15  C.  C.  A.  33,  order  granting  leave  to  dismiss  against  one 
defendant  is  revocable. 

166  U.  8.  335-342,  39  L.  Ed.  443,  16  Sup.  Ot.  353,  OONNEUi  v.  SMILEY. 

Party  petitioning  for,  or  consenting  to,  removal  cannot  object  that  it 
was  too  late. 

Approved  in  Mervcelis  v.  Wilson,  235  U.  S.  583,  59  L.  Ed.  371,  35 
Sup.  Ct.  150,  holding  where  complainants  in  suit  to  enjoin  trespass 
petition  to  amend  pleading  so  as  to  convert  action  to  one  to  quiet  title, 
they  cannot  complain  on  appeal;  Powers  v.  Chesapeake  etc.  Ry.  Co., 
169  U.  S.  98,  42  L.  Ed.  675,  18  Sup.  Ct.  266,  time  of  removal  is  not 
jurisdictional;  Groton  Bridge  etc.  Co.  v.  American  Bridge  Co.,  137 
Fed.  297,  under  Removal  Act,  August  13,  1888,  where  defendant  filed 
removal  petition  in  State  court  before  expiration  of  time  within  which 
to  demur  or  answer,  it  was  in  time;  Boatmen's  Bank  v.  Fritzlen,  75 
Kan.  491,  22  L.  R.  A.  (N.  S.)  1235,  89  Pac.  919,  holding  one  fraudu- 
lently attempting  to  prevent  removal  cannot  complain  that  it  was  not 
filed  in  statutory  time;  Hough  v.  Southern  Ry.  Co.,  144  N.  C.  700,  57 
8.  E.  472,  holding  petition  for  removal  cannot  allege  fraudulent  joinder 
in  general  terms. 

Separate  answers  by  defendants  to  joint  action  do  not  render  suit 
separable. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  Willard,  220  U.  S.  425,  55  L.  Ed. 
526,  31  Sup.  Ct.  460,  holding  suit  against  railroad  and  its  nonresident 
lessee  is  not  separable  controversy;  Alabama  etc.  Ry.  Co.  v.  Thomp- 
son, 200  U.  S.  215,  50  L.  Ed.  446,  26  Sup.  Ct.  161,  suit  in  tort  against 
foreign  corporation  and  its  negligent  servants  presents  separable  con- 
troversy between  plaintiff  and  corporation;  Chesapeake  &  O.  R.  R.  Co. 
v.  Dixon,  179  U.  S.  138,  45  L.  Ed.  125,  21  Sup.  Ct.  70,  holding  action 
against  railroad  and  engineer  and  fireman  charging  concurrent  negli- 
gence in  killing  person  is  joint;  Northern  Pac.  Ry.  Co.  v.  Mentzer,  214 
Fed.  17,  130  C.  C.  A.  404,  holding  one  joint  defendant  cannot  insist 
that  action  be  treated  as  separable;  Regis  v.  United  Drug  Co.,  180  Fed. 
207,  holding  action  against  corporation  and  its  manager  for  infringe- 
ment of  trademark  is  not  separable;  Manufacturers'  Commercial  Co.  v. 
Brown  Alaska  Co.,  148  Fed.  310,  liability  and  contracts  of  maker  and 
indorsers  of  note  are  distinct,  and  action  is  severable;  Helena  Power 
etc.  Co.  v.  Spratt,  146  Fed.  314,  where  it  appears  in  proceeding  to  con- 
demn land  that  equitable  title  is  in  defendant  and  legal  title  is  in  a 
nonresident,  there  is  no  separable  controversy;  Fogarty  v.  Southern 
Pac.  Co.,  123  Fed.  975,  holding  complaint  by  employee  against  com- 
pany and  individuals  charging  joint  negligence  in  operating  freight- 
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car  states  joint  cause  of  Action;  Bryce  v.  Southern  Ry.  Co.,  122  Fed.> 
7ll,  holding  unless  resident  employees  of  nonresident  company  are* 
unlawfully  joined  with  company,  plaintiff's  complaint  alleging  joint 
negligence  controls;  Creagh  v.  Equitable  Life  etc.  Soc,  88  Fed.  3,  where 
one  defendant  claimed  separate  controversy  with  alien  plaintiff;  Win- 
ston v.  Illinois  Cent.  R.  R.  Coi,  111  Ky.  959,  65  S.  W?  15,  holding  rail- 
road sued  jointly  with  servants  for  negligence  of  servants,  being  jointly' 
liable  in  Kentucky,  cannot  remove  suit. 

Distinguished  in  Powers  v.  Chesapeake  etc.  Ry.  Co.,  169  U.  S.  97, 
42  L.  Ed.  675,  18  Sup.  Ct.  266,  upon  plaintiff's  discontinuance  as 
against  resident  defendants;  Cleveland  v.  Cleveland  etc.  Ry.  Co.,  147 
Fed.  175,  77  C.  C.  A.  467,  where  property  involved  in  suit  is  held 
jointly  by  four  companies,  there  is  not  a  separable  controversy  between 
plaintiff  and  any  one  defendant. 

Removal  of  cause  because  of  separable  controversy.  Note,  5 
L.  R.  A.  (N.  S.)  60,  64,  66,  72. 

Separable  controversies  may  exist  where  there  are  several  interveners 
In  suit  against  sole  defendant. 

Distinguished  in  Cleveland  v.  Cleveland  etc.  Ry.  Co.,  147  Fed.  173, 
77  C.  C.  A.  467,  plaintiff  in  ejectment  has  right  to  join  lessee  in  pos- 
session having  leasehold  estate  and  lessor,  and  one  of  defendants  can- 
not make  controversy  separable  nor  remove  cause  where  other  defend- 
ant and  plaintiff  are  citizens  of  same  State. 

Removal  from  State  to  Federal  court  on  ground  of  separable  con- 
troversy of  joint  action  for  tort  against  resident  and  nonresi- 
dent defendants.    Note,  4  Ann.  Oas.  1151. 

Cause  will  not  be  reversed  where  petition  sufficient,  though  record  does 
not  show  separable  controversy. 

Approved  in  Wirgman  v.  Persons,  126  Fed.  453,  454,  62  C.  C.  A. 
63,  holding  where  relief  prayed  was  against  one  defendant  of  diverse 
citizenship,  joinder 'of  nominal  parties  does  not  prevent  removal;  Peo- 
ple v.  Reardon,  184  N.  Y.  456,  112  Am.  St.  Rep.  645,  77  N.  E.  978, 
Laws  1905,  pp.  474-477,  c.  241,  §§  315,  324,  imposing  tax  on  transfers 
of  stock,  is  void. 

Miscellaneous.  Cited  in  Smith  v.  Day,  39  Or.  534,  64  Pac.  813,  hold- 
ing where  cause  as  to  several  joint  tort-feasors  was  removed,  and  sum- 
mons upon  another,  resident  of  same  State,  was  delayed  two  years, 
statute  barred  suit  as  to  latter. 

1B6  T7.  S.  342-347,  39  L.  Ed.  446,  16  Sup.  Ot.  381,  PAIiMER  V.  CORNING*. 

Patent  is  prima  facie  evidence  of  patentability. 

Approved  in  American  Sales-Book  Co.  v.  Bullivant,  117  Fed.  258, 

54  C.  C.  A.  287,  holding  where  writ  of  error  silent,  appellate  court 

cannot  assume  that  trial  court  failed  to  give  full  force  to  presumption 
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of  patentability;  Consolidated  Rubber  Tire  Co.  v.  Finley  Rubber  Tire 
Co.,  116  Fed.  632,  sustaining  Grant  patent  No.  554,675,  for  rubber-tire 
wheel;  Western  Elec.  Co.  v.  Home  TeL  Co.,  85  Fed.  658,  defendant 
must  prove  want  of  novelty. 

Combination  of  old  elements  in  patent  No.  134,978,  for  improvement  in 
sewer  gratings,  involved  no  invention. 

Distinguished  in  Apple  v.  American  Shoe  Machinery  etc.  Co.,  232 
Fed.  606,  holding  Medalie  patent  for  leather  skiving  machine  showed 
no  new  invention;  E.  E.  Johnson  Co.  v.  Grinnell  Washing  Mach.  Co., 
231  Fed.  995,  holding  Phillips  patent  for  washing-machines  was  simply 
combination  of  old  elements;  Safety  Car  Heating  etc.  Co.  v.  Consoli- 
dated Car  Heating  Co.,  160  Fed.  490,  holding  Searle  patent  for  rail- 
way car-heating  apparatus  was  for  combination  of  old  elements;  St. 
Louis  Street  Flushing  Mach.  Co.  v.  American  Street  Flushing  Mach. 
Co.,  156  Fed.  579,  84  C.  C.  A.  340,  holding  Ottofy  patent  for  street- 
flushing  car  limited  to  method  of  expelling  water;  Conderman  v. 
Clements,  147  Fed.  916,  78  C.  C.  A.  51,  Conderman  patent  No.  669,621, 
for  pleasure-wheel  similar  to  Ferris  wheel,  is  void  for  lack  of  invention; 
Dodge  Coal  Storage  Co.  v.  New  York  etc.  R.  R.  Co.,  139  Fed.  987,  Piez 
and  Beaumont  patents  Nos.  668,960  and  688,111  for  improvements  in 
storage  apparatus,  are  void  for  lack  of  novelty;  Office  Specialty  Mfg. 
Co.  v.  Fenton  Metallic  Mfg.  Co.,  174  U.  S.  498,  43  L.  Ed.  1060,  19 
Sup.  Ct.  643,  Hoffman  patent  for  storage  book-cases  is  mere  combina- 
tion; Osgood  Dredge  Co.  v.  Metropolitan  Dredging  Co.,  75  Fed.  672, 
21  C.  C.  A.  491,  combination  is  not  invention;  American  Tobacco  Co. 
v.  Streat,  83  Fed.  705,  28  C.  C.  A.  18,  infringement  exists  only  upon 
use  of  all  elements  of  combination;  Wilkins  etc.  Fastener  Co.  v.  Webb, 
89  Fed.  997,  upholding  T^ilkins  patent  for  button-fastener;  Loewen- 
bach  v.  Hake-Stern  Co.,  92  Fed.  663,  34  C.  C.  A.  610,  Loewenbach  patent 
for  carbon  copying-book  is  void ;  Sperry  Mfg.  Co.  v.  J.  L.  Owens  Co.,  96 
Fed.  977,  Sperry  patent  for  f anning-mill  produces  no  new  result. 

Right  to  patent  for  new  combination  of  machines  or  processes. 
Note,  20  E.  R.  0.  157,  158. 

Use  of  different  mechanical  method  for  producing  result  as  in- 
fringement.   Note,  20  E.  R.  0.  690. 

156  U.  8.  347-353,  39  T*  Ed.  447,  15  Sup.  Ct.  391,  MARICOPA  ETC.  B.  R. 
CO.  v.  ARIZONA. 

Supreme  Court  may  review  territorial  court's  judgment  involving  au- 
thority to  tax  under  Organic  Act. 

Approved  in  Maxwell  v.  Federal  Gold  &  Copper  Co.,  155  Fed.  112, 
83  C.  C.  A.  570,  holding  Federal  question  is  not  involved  because  cause 
of  action  arises  under  laws  of  territory;  Ex  parte  Moran,  144  Fed.  603, 
75  C.  C.  A.  396,  selection  of  grand  jurors  in  way  not  authorized  and 
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conviction  of  prisoner  on  indictment  by  such  grand  jury  are  matters 
in  the  jurisdiction  of  territorial  courts. 

What   adjudications   of   State   courts   reviewable   in  Federal   Su- 
preme Court.    Note,  62  L.  R.  A.  525. 

Withdrawal  of  Indian  reservation  re-establishes  authority  of  territory 
wherein  land  lies. 

Approved  in  Thomas  v.  Gay,  169  U.  S.  273,  275,  277,  42  L.  Ed.  744, 
745,  18  Sup.  Ct.  343,  344,  345,  territory  may  tax  cattle  in  unorganised 
county;  Gay  v.  Thomas,  5  Okl.  12,  46  Pac.  582,  taxation  of  cattle  of 
white  men  kept  upon  Indian  reservations  under  leases  from  Indians 
is  not  taxation  on  property  of  Indians. 

Bight   of   State   or  territory  to   tax   personalty   on  government 
reservation.    Note,  14  Ann.  Oas.  964.  ' 

Miscellaneous.  Cited  in  Cincinnati  etc.  Ry.  Co.  v.  Rankin,  241  U.  S. 
327,  60  L.  Ed.  1026,  36  Sup.  Ct.  555,  holding  shipper  has  burden  of 
proving  that  carrier  has  not  filed  its  schedule  of  rates. 

156  U.  8.  353-361,  39  L.  Ed.  460,  15  Sup.  Ct.  378,  UNITED  STATES  V. 
THOMAN. 

In  statute  giving  power  for  benefit  of  public  or  of  private  person, 
••may"  generally  means  must. 

Approved  in  United  States  v.  Cornell  Steam  Boat  Co.,  137  Fed.  459, 
69  C.  C.  A.  603,  under  U.  S.  Comp.  Stats.  1901,  p.  1958,  relating  to 
refund  of  impost  duties  under  certain  circumstances.  Secretary  of 
Treasury  is  not  authorized  to  arbitrarily  refuse  refund;  Ex  parte 
Doyle,  62  W.  Va.  282,  57  S.  E.  825,  holding  person  entitled  as  matter 
of  right  to  suspension  of  execution  of  judgment. 

Statute  using  "may"  in  special  contradistinction  to  "snail"  confers  dis- 
cretion. 

Distinguished  in  Village  of  Kent  v.  United  States,  113  Fed.  237,  51 
C.  C.  A.  189,  holding  word  "may"  in  Rev.  Stats.  Ohio,  §2683,  pro- 
viding that  council  may  levy  taxes  to  pay  interest  on  public  debt, 
should  read  "shall." 

Construction  of  words  "may"  and  "shall"  occurring  in  same 
statute.    Note,  4  Ann.  Oas.  420. 

Louisiana  act  of  1877,  giving  discretionary  power  to  apply  surplus 
revenue  to  prior  debts,  gave  no  contract  rights. 

Approved  in  Gardiner  Sav.  Inst.  v.  Hogsett,  192  Fed.  882, 113  C.  C.  A. 
202,  holding  mandamus  does  not  lie  to  compel  issuance  of  bonds  in 
payment  of  road  work;  Equitable  Life  Assur.  Society  v.  Host,  124  Wis. 
673,  102  N.  W.  585,  issuing  of  "deferred  dividend  insurance"  is  valid 
tinder  laws  of  New  York;  Siegel  v.  New  Orleans,  81  Fed.  523,  26 
C.  C.  A.  492,  following  rule;  United  States  v.  Board  etc.,  73  Fed.  770, 
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(affirming  74  Fed.  492,  20  C.  C.  A.  622,  refusing  to  compel  refunding 
of  certain  debt,  though  exclusion  thereof  unconstitutional;  Fernandez 
v.  Mayor  of  New  Orleans,  50  La.  Ann.  487,  23  South.  612,  where  city's 
judgment  creditor  attacked  certain  expenditures  as  illegal. 

Distinguished  in  United  States  v.  Board  of  Directors  of  Public  Schools, 
229  Fed.  9,  holding  mandamus  lies  to  compel  board  to  apply  surplus 
to  debts. 

156  V.  8.  361-884,  S9  I*.  Ed.  453, 15  Sap.  Ot.  383,  WALDBON  v.  WAU>BON. 

Bill  of  exceptions  signed  after  term,  is  lawful  if  parties  consented 
thereto  during  term. 

Approved  in  Schmidt  v.  Standard  Steel  Car  Co.,  202  Fed.  1023,  120 
C.  C.  A.  664,  applying  principle;  Old  Nick  Williams  Co.  v.  United 
States,  152  Fed.  928,  82  C.  C.  A.  73,  and  Old  Nick  Williams  Co.  v. 
United  States,  215  U.  S.  545,  54  L.  Ed.  S21,  30  Sup.  Ct.  221,  both 
holding  delay  in  settlement  of  bill  of  exceptions  will  not  extend  time, 
for  suing  out  writ  of  error;  Reliable  Incubator  etc.  Co.  v.  Stahl,  102 
Fed.  593,  42  C.  C.  A.  522,  holding  party  presenting  bill  of  exception  for 
signature  after  term  must  show  distinct  statement  showing  adverse 
party's  consent;  Pacific  Bank  v.  Hannah,  90  Fed.  76,  32  C.  C.  A.  522, 
upholding  bill  filed,  but  not  signed,  in  term  of  judgment. 

Defendant  moving  for  new  bond  after  docket  cannot  object  that  docket- 
ing was  too  late. 

Approved  in  Simons  v.  Mason  City  etc.  R.  R.  Co.,  128  Iowa,  148,  103 
N.  W.  133,  where  appeals  from  award  by  sheriff's  jury  in  condemnation 
proceedings  appeared  on  docket,  and  both  parties  appeared  and  agreed 
on  date  for  trial,,  compliance  with  statute  relating  to  time  for  filing 
transcript  waived. 

.    Admission  of  illegal  evidence  over  objection  necessitates  reversal. 

Approved  in  Swift  &  Co.  v.  Johnson,  138  Fed.  872,  1LR.A.  (N.  S.)' 
1161,  71  C.  C.  A.  619,  in  action  for  death  from  wrongful  act,  where 
father  is  only  beneficiary,  evidence  of  expectancy  of  life  of  mother 
was  error;  Northern  Pac.  R.  R.  Co.  v.  Hayes,  87  Fed.  131,  30  C.  C.  A; 
576,  plaintiff's  opinion  as  to  speed  of  unseen  train;  Estate  of  Martin, 
170  Cal.  666,  151  Pac.  142,  holding  court  should  rule  on  objections  to 
portions  of  deposition  before  same  are  admitted  in  evidence;  Capital 
Construction  Co.  v.  Holtzman,  27  App.  D.  C.  139,  holding  in  action  for 
personal  injuries,  it  is  error  to  ask  whether  defendant  is  insured; 
Lorenz  v.  United  States,  24  App.  D.  C.  391,  holding  error  in  refusing 
to  allow  certain  questions  on  cross-examination  is  cured  where  party 
makes  witness  his  own  and  elicits  same  evidence  from  him;  Yeager  v. 
United  States,  16  App.  D.  C.  363,  applying  rule  in  prosecution  for  rape 
where  defendant  was  questioned  as  to  acts  with  former  wife;  Brad- 
shaw  v.  Ashley,  14  App.  D.  C.  504,  holding  defendant  in  ejectment 
cannot  show  that  third  person  has  better  title  than  plaintiff;  Cook  v. 
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Stimson  Mills  Co.,  41  Wash.  319,  83  Pae.  421,  opinion  as  to  speed  of 
train  based  wholly  on  observations  of  conditions  surrounding  the  wreck 
was  inadmissible;  dissenting  opinion  in  Armour  ft  Co.  v.  Skene,  153 
Fed.  254,  82  C.  C.  A.  385,  majority  holding  admission  of  illegal  evidence 
may  be  cured  by  instruction  of  judge  to  disregard  same;  dissenting 
opinion  in  Crawford  v.  United  States,  30  App.  D.  C.  40,  majority  hold- 
ing refusal  of  court  to  allow  conspirator  to  explain  his  intent  in  enter- 
ing combination  was  not  ground  for  reversal. 

Qualified  in  Fisher  v.  State,  1  Penne.  (Del.)  391,  41  Atl.  185,  evi- 
dence must  be  prejudicial. 

Where  evidence  is  admitted  for  one  purpose,  failure  to  object  does  not 
authorize  use  for  others. 

Approved  in  Security  Trust  Co.  v.  Robb,  142  Fed.  83,  73  C.  C.  A.  302, 
where  pleading  in  former  suit  was  offered  in  evidence  for  limited  pur- 
pose, copies  of  documents  attached  were  not  offered. 

Assertion  In  argument  of  facts  not  In  evidence,  necessitates  reversal, 
if  prejudicial. 

Approved  in  Armour  &  Co.  v.  Kollmeyer,  161  Fed.  83,  16  L.  R.  A. 
(N.  S.)  1110,  88  C.  C.  A.  242,  holding  court  may  instruct  jury  to  dis- 
regard illegal  evidence  as  to  loss  of  sexual  power;  Union  Pac.  R.  Co. 
v.  Field,  137  Fed.  16,  69  C.  C.  A.  536,  admission  of  unsworn  statements 
by  counsel  in  address  to  jury  was  as  fatal  as  introduction  of  evidence 
to  support  statements ;  Bryan  v.  United  States,  133  Fed.  501,  66  C.  C.  A. 
369,  where  indictment  alleged  counterfeiting  of  five-cent  pieces  and 
possessing  molds  for  t*venty-five-cent  pieces,  dismissal  of  one  count 
did  not  operate  to  withdraw  evidence  given  thereunder;  Frisby  v. 
United  States,  35  App.  D.  C.  520,  holding  where  State  had  been  refused 
right  to  use  witness,  prosecuting  attorney  in  his  argument  could  not 
say  he  forgot  to  call  same;  Throckmorton  v.  Holt,  12  App.  D.  C.  583, 
holding  rule  does  not  apply  unless  evidence  exceptionally  prejudicial; 
Washington  etc.  R.  R.  Co.  v.  Patterson,  9  App.  D.  C.  438,  holding  re- 
mark that  counsel  for  railroad  "were  hired  to  defeat  every  claim 
brought  against  it"  was  not  ground  of  reversal  where  jury  admonished 
to  disregard  same;  Bradburn  v.  United  States,  3  Ind.  Ter.  619,  620,  64 
S.  W.  555,  556,  holding  one  accused  of  murder  cannot  be  called  a  dare- 
devil and  a  cattle-thief;  Crisp  v.  State  Bank,  32  N.  D.  273,  155  N.  W. 
81,  applying  rule  where  letter  admitted  in  evidence  was  self-serving 
declaration;  Keen  v.  Keen,  49  Or.  365,  14  Ann.  Oas.  45,  10  L.  R.  A. 
(N.  8.)  504,  90  Pac.  149,  refusing  to  uphold  instruction  directing  jury 
to  draw  certain  inference;  Allen  v.  Southern  Cal.  Ry.  Co.,  70  Fed.  376, 
attorney's  misconduct  must  be  excepted  to;  Kansas  City  etc.  R.  R.  Co. 
v.  Sokal,  61  Ark.  138,  32  S.  W.  499,  where  improper  comments  were 
made  regarding  reason  of  change  of  venue;  -dissenting  opinion  in 
Richards  v.  United  States,  175  Fed.  946,  99  C.  C.  A.  401,  majority  hold- 
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ing  reference  to  map  which  had  been  excluded  was  not  error  where 
court  instructed  jury  to  disregard  same. 

Distinguished  in  Watson  v.  Southern  Oregon  Co.,  39  Or.  485,  65  Pac. 
986,  holding  misconduct  of  counsel  deemed  waived  where  other  party 
does  not  object  thereto  until  motion  for  new  trial;  Boyd  v.  Portland 
Electric  Co.,  37  Or..  571,  62  Pac.  379,  holding  errors  assigned  for  com- 
ments made  by  counsel  will  not  be  considered  on  appeal  where  remarks 
were  not  in  record  and  jury  charged  to  consider  record  only;  dissenting 
opinion  in  Crisp  v.  State  Bank,  32  N.  D.  286,  155  N.  W.  86,  majority 
applying  rule  where  letter  admitted  in  evidence  was  self-serving 
declaration. 

Introduction  of  Irrelevant  evidence  is  not  necessarily  reversible  error. 
Approved  in  Brown  v.  United  States,  142  Fed.  4,  73  C.  C.  A.  187, 
admission  of  guilt  by  codefendant  is  not  reversible  error. 

Admissibility  of  evidence  of  defendant's  financial  circumstances  in 
action  for  alienation  of  affections.    Note,  Ann.  Oas.  1914B,  803. 

Effect  of  husband  or  wife  of  plaintiff  in  action  for  alienation  of  • 
affections  or  criminal  conversation,  being  aggressive  party.   Note, 
16  L.  R.  A.  (N.  S.)  743. 

Excessive  damages  in  action  for  alienation  of  affections  or  criminal 

conversation.    Note,  42  L.  R.  A-  (N.  S.)  583. 

* 

Miscellaneous.  Cited  in  Throckmorton  v.  Holt,  180  U.  S.  567,  45 
L.  Ed.  671,  21  Sup.  Ct.  480,  holding  insufficient  withdrawal  of  evidence 
of  opinions  of  witnesses  as  to  genuineness  of  handwriting. 

156  XT.  8.  385-386,  89  L.  Ed.  460,  15  Sup.  Ot.  649,  WINTER  V.  MONT- 
GOMERY. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.     Note,  63  L.  R.  A.  42. 

156  XT.  8.  386-387,  39  L.  Ed.  461,  15  Sup.  Ot.  656,  ILLINOIS  CENT.  B.  B. 
CO.  v.  BROWN. 

Judgment  remanding  cause  for  further  proceedings  is  not  final. 
Approved  in  Cincinnati  St.  Ry.  Co.  v.  Snell,  179  U.  S.  398,  45  L.  E<L 
249,  21  Sup.  Ct.  206,  holding  reversal  for  error  in  overruling  motion  for 
change  of  venue  is  not  final;  Vaughan  v.  McArthur  Bros.  Co.,  227  Fed. 
366,  holding. judgment  as  to  costs  on  order  to  remand  is  final  and  ap- 
pealable ;  Cole  v.  Garland,  107  Fed.  761,  46  C.  C.  A.  626,  holding,  under 
act  of  1887,  order  of  Circuit  Court  remanding  to  State  court  not  re- 
viewable by  appeal  or  error. 

166  V.  S.  387-391,  39  L.  Ed.  463,  16  Sup.  Ct.  412,  HATS  V.  8TEIGER. 
Not  cited. 
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156  V.  S.  3*1-400,  89  L.  Ed.  464,  16  Blip.  Ot.  464,  MATHEB  V.  RILLSTON. 

Occupation  necessarily  dangerous  must  be  prosecuted  with  all  reasonable 
precautions  afforded  by  science. 

Approved  in  Porter  v.  Ellis,  219  Fed.  881,  136  C.  C.  A.  604,  where 
employer  failed  to  explain  use  of  dynamite  caps;  Katalla  Go.  v.  John** 
son,  202  Fed.  356,  120  C.  C.  A.  481,  holding  contractor  liable  for  fur- 
nishing old  dynamite;  Finch  v.  City  of  Ottawa,  190  Fed.  302,  111 
C.  C.  A.  199,  applied  where  city  placed  ele<!tric  wires  too  close  to  tele- 
phone wires;  Paauhau  Sugar  Plantation  Co.  v.  Palapala,  127  Fed.  926, 
62  C.  C.  A.  552,  holding  sugar  plantation  company  liable  for  injury 
of  plaintiff  caused  by  negligence  of  winchman  in  lowering  of  load  of 
sugar  without  signal;  Simpson's  Patent  Dry  Dock  Co.  v.  Atlantic  etc. 
S.  S.  Co.,  108  Fed.  425,  47  C.  C.  A.  443,  holding  owner  of  dock  must  afford 
dock  of  sufficient  size  to  accommodate  vessel  and  reasonable  care  in 
docking  same;  Whitney  v.  New  York  etc.  R.  R.  Co.,  102  Fed.  852,  50 
L.  R.  A.  615,  43  C.  C.  A.  19,  holding  question  whether  car  was  fixed 
with  safeguard  appliances  available  to  defendant  should  be  left  to  jury ; 
Grace  &  Hyde  Co.  v.  Kennedy,  99  Fed.  682,  40  C.  C.  A.  69,  holding 
master  liable  for  failure  to  furnish  safe  place  to  work  where  employee 
was  thrown  from  post  by  team  running  into  guy  rope  attached  to  post; 
Brown  v.  West  Riverside  Coal  Co.,  143  Iowa,  675,  28  L.  R.  A.  (N.  S.) 
1260,  120  N.  W.  737,  where  master  negligently  stored  dynamite;  Hovis 
v.  Cudahy  Refining  Co.,  95  Kan.  509,  148  Pac.  628,  where  servant  was 
injured  by  flying  steel;  Wiita  v.  Interstate  Iron  Co.,  103  Minn.  309, 
16  L  R.  A.  (K.  S.)  128,  115  N.  W.  171,  holding  master  liable  for  fur- 
nishing defective  fuses;  Gilbert  v.  Duluth  General  Electric  Co.,  93  Minn. 
105,  100  Am.  St.  Rep.  430,  100  N.  W.  656,  installation  of  defective 
electric  socket  by  deceased  in  his  house  was  not  such  negligence  as  to 
preclude  recovery  for  death  from  electric  shock;  Smith  v.  Fordyce,  19t) 
Mo.  25,  88  S.  W.  687,  in  action  for  injury  to  car  repairer  from  an  escape 
ing  car,  it  was  question  for  jury  whether  derailing  switch,  should  have 
been  provided;  Jones  v.  Kansas  City  etc.  R.  R.  Co.,  178  Mo.  549, 
101  Am.  St.  Rep.  484,  77  8.  W.  896,  question  whether  siding  without 
derailing  switch  was  reasonably  safe  appliance  was  for  jury;  Curtis  v.' 
McNair,  173  Mo.  283,  73  S.  W.  170,  holding  defendant  liable  for  injury 
to  servant  caused  by  molten  iron  thrown  from  blast  furnace,  screen  to 
prevent  same  not  having  been  replaced;  Britt  v.  Crebo,  172  Mo.  App. 
434,  158  S.  W.  68,  refusing  to  hold  employer  liable  for  unexpected  ex- 
plosion of  dynamite;  Knight  v.  Donnelly,  131  Mo.  App.  160,  110  S.  W. 
690,  where  master  failed  to  use  proper  safeguards  in  blasting;  Seals 
v.  Whitney,  130  Mo.  App.  419,  110  S.  W.  37,  where  master  failed  to 
properly  ventilate  mine;  Kreimelmann  v.  Jourdan,  107  Mo.  App.  73, 
80  S.  W,  326,  negligence  of  street  railroad  in  having  inside  footboards 
on  cars  so  that  passenger  using  same  would  be  struck  by  passing  car 
was  for  jury;  Wood  v.  McCabe  &  Co.,  151  N.  C.  459,  66  S.  E.  434,  where 
master  failed  to  notify  minor  of  manner  of  handling  dynamite;  Rock 
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Island  Coal  Mining  Co.  v.  Davis,  44  OkL  424, 144  Pae.  604,  where  master 
failed  to  properly  timber  mine;  Hailey-Ola  Coal  Co.  v.  Parker,  32  Okl. 
658,  40  L.  R.  A.  (N.  S.)  1120,  122  Pac.  639,  applying  principle  where 
mine  owner  furnished  defective  lubricating  oil;  Jobe  v.  Spokane  Gas 
etc.  Co.,  73  Wash.  5,  48  L.  R.  A.  (N.  S.)  931,  131  Pac.  237,  holding 
master  negligent  in  exploding  several  charges  of  dynamite  at  same 
time;  Myrbeig  v.  Baltimore  etc.  R.  R.  Co.,  25  Wash.  371,  65  Pac.  541, 
sustaining  denial  of  nonsuit  against  plaintiff  injured  by  explosion  of 
dynamite  allowed  to  remain  exposed  to  weather  for  two  months ;  Burke 
v.  Anderson,  69  Fed.  817,  16  C.  C.  A.  442,  where  dynamite  was  used 
in  breaking  ground;  Western  Coal  etc.  Co.  v.  Ongraham,  70  Fed.  221, 
17  C.  C.  A.  71,  mine  owner  must  keep  timbers  in  proper  condition; 
The  Elton,  83  Fed.  522,  31  C.  C.  A.  496,  where  stevedore  was  injured 
by  unsafe  loading  appliances;  Western  Coal  etc.  Co.  v.  Berberich,  94 
Fed.  333,  334,  36  C.  C.  A.  364,  mine  owner  must  use  attainable  ap- 
pliances against  explosions;  Kelley  v.  Fourth  of  July  M.  Co.,  16  Mont. 
498,  41  Pac.  275,  master  must  see  to  safety  of  tunnel;  dissenting 
opinions  in  Finalyson  v.  Utica  Min.  etc.  Co.,  67  Fed.  514,  14  C.  C.  A 
492,  majority  distinguishing  where  employment  is  to  remove  dangerous 
conditions;  Myers  v.  Chicago  etc.  Ry.  Co.,  95  Fed.  408,  37  C.  C.  A.  137, 
majority  denying  liability  to  brakeman  warned  of  low  bridge;  dissent- 
ing opinion  in  Kilpatrick  v.  Choctaw  etc.  R.  R.  Co.,  121  Fed.  14,  16, 
57  C.  C.  A.  255,  majority  holding  use  of  unblocked  frogs  in  freight-yard 
is  not  negligence  though  brakemen  are  liable  to  catch  feet  therein; 
dissenting  opinion  in  King  v.  Morgan,  109  Fed.  451,  48  C.  C.  A  507, 
majority  holding  intelligent  and  experienced  miner  assumes  risk  in  use 
of  tamping-bar  in  blasting  in  mine. 

Distinguished  in  Volk  v.  B.  F.  Sturtevant  Co.,  104  Fed.  278,  43 
C.  C.  A.  527,  holding  employee  injured  while  sweeping  bottom  of 
elevator  shaft,  his  accustomed  work,  assumed  risk  of  car  falling;  Hysell  v. 
Swift,  78  Mo.  App.  45,  46,  where  bacteria  from  animal  matter  destroyed 
eyesight;  dissenting  opinion  in  Walker  v.  Birmingham  Coal  etc.  Co., 
184  Ala.  436,  63  South.  1016,  majority  applying  rule  where  master  failed 
to  properly  ventilate  mine. 

Master,  failing  to  inform  servants  of  dangerous  nature  of  occupation, 
ts  liable  for  injury. 

Approved  in  McCalman  v.  Illinois  Cent.  R.  Co.,  215  Fed.  469,  132 
C.  C.  A.  15,  where  railroad  guards  were  injured  by  deputy  marshal 
mistaking  them  for  strikers;  Alpha  Portland  Cement  Co.  v.  Curzi,  211 
Fed.  586,  128  C.  C.  A.  180,  where  minor  was  sent  to  remove  clogging 
from  machinery;  Regan  v.  Parker-Washington  Co.,  205  Fed.  704,  706, 
L.  R.  A.  1915F,  810,  123  C.  C.  A.  648,  where  workman  was  sent  into 
mine  from  which  loose  rock  had  not  been  removed;  Eastern  Expanded 
Metal  Co.  v.  Galvas,  195  Fed.  739,  115  C.  C.  A.  537,  where  contractor 
failed  to  notify  plaintiff  to  look  out  for  beams  being  hoisted ;  American 
Mfg.  Co.  v.  Zulkowski,  185  Fed.  45,  107  C.  C.  A.  146,  holding  jury  is 
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judge  as  to  whether  master  properly  warned  servant;  Firment  v.  Ber- 
wind- White  Coal  Min.  Co.,  162  Fed.  761,  763,  where  employer  was  in- 
jured by  explosion  of  steam-pipes;  Force  v.  Standard  Silk  Co.,  160  Fed. 
1009,  where  defendant  allowed  children  to  play  around  machinery; 
Sonnenberg  v.  Southern  Pac.  Co.,  159  Fed.  889,  87  C.  C.  A.  64,  where 
laborer  was  injured  by  caving  in  of  bank;  Northport  Smelting  etc.  Co, 
v.  Twitshell,  159  Fed.  647,  84  C.  C.  A.  355,  applying  rule  where  servant 
was  not  warned  of  danger  of  breaking  of  hot  metal  cones;  The  Buffalo, 
147  Fed.  306,  it  was  duty  of  master  to  warn  servant,  who  was  inex- 
perienced, of  danger  of  being  struck  from  behind  by  crane,  while  plain- 
tiff was  working  in  dark ;  Bunker  Hill  &  Sullivan  Min.  etc.  Co.  v.  Jones, 
130  Fed.  818,  65  C.  C.  A.  363,  miner  employed  to  operate  drill  in  mine 
has  right  to  assume  that  mine  is  properly  timbered;  Beattie  v.  Edge 
Moor  Bridge  Works,  109  Fed.  234,  holding  bridge  company  liable  for 
death  of  workman  caused  by  falling  of  structure  due  to  insufficient 
bracing;  Cincinnati  etc.  R.  R.  Co.  v.  Gray,  101  Fed.  628,  50  I*  R.  A.  47, 
41  C.  C.  A.  535,  holding  receiver  of  road  liable  for  injury  from  new 
switch  where  employee  was  not  informed  of  workings  thereof;  Ball  v. 
United  States  Express  Co.,  32  App.  D.  C.  183,  where  master  allowed 
gas  to  collect  in  engine;  Staubley  v.  Potomac  Electric  Power  Co.,  21 
App.  D.  C.  164,  where  master  failed  to  warn  of  dangers  of  charged 
wire ;  Lanza  v.  Le  Grand  Quarry  Co.,  124  Iowa,  664,  100  N.  W.  490,  it 
is  duty  of  employer  to  warn  servant  of  dangers  in  using  dynamite; 
Vohs  v.  Shorthill,  124  Iowa,  474,  100  N.  W.  497,  it  is  for  jury  whether 
employer  was  negligent  in  not  warning  employee  of  danger  in  being 
struck  by  flying  pieces  of  steel  rail  while  being  cut  by  chisels; 
Chesapeake  Stone  Co.  v.  Holbrook,  168  Ky.  133,  181  S.  W.  955,  where 
servant  was  injured  by  unexploded  charge  of  dynamite;  Welch  v.  Bath 
Iron  Works,  98  Me.  369,  57  Atl.  91,  holding  defendant  liable  for  in- 
juries received  by  plaintiff  in  dynamite  explosion  where  defendant 
did  not  inform  plaintiff  of  means  of  avoiding  danger;  Gummerson  v. 
Kansas  City  Bolt  &  Nut  Co.,  185  Mo.  App.  15, 171  S.  W.  962,  where  master 
failed  to  warn  servant  of  contents  of  pipes;  Nickle  v.  Columbia  Paper 
Stock  Co.,  95  Mo.  App.  231,  68  S.  W.  955,  holding  paper-mill  company 
liable  to  rag-sorter  for  illness  engendered  by  presence  of  hospital  rags 
saturated  with  blood  and  containing  decayed  flesh;  Blaisdell  v.  Davis 
Paper  Co.,  75  N.  H.  499,  139  Am.  St.  Rep.  735,  77  Atl.  486,  where 
master  failed  to  warn  of  unexploded  charges  of  dynamite ;  Crapo  v.  City 
of  Syracuse,  183  N.  Y.  404,  76  N.  E.  468,  it  is  master's  duty  to  warn 
servant  of  danger  in  thawing  out  dynamite;  Iverson  v.  Look,  32  S.  D. 
338, 143  N.  W.  338,  where  master  failed  to  warn  of  dangers  of  sausage- 
machine;  Houston  etc.  R.  Co.  v.  Rutland,  45  Tex.  Civ.  627,  101  S.  W. 
532,  applying  rule  where  master  failed  to  notify  servant  of  dangers  of 
painting  inside  of  water  boiler;  Houston  etc.  R.  Co.  v.  Malloy,  54  Tex. 
Civ.  495,  118  S.  W.  723,  where  servant  was  injured  by  flyint?  steel; 
Texarkana  etc.  Ry.  Co.  v.  Brandon,  59  Tex.  Civ.  459,  126  S.  W.  707, 
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where  master  failed  to  warn  of  dangers  in  cleaning  oat  boilers;  Burke 
v.  Anderson,  69  Fed.  817, 16  C.  C.  A.  442,  where  laborer  was  not  warned 
of  unexploded  pieces  of  dynamite;  dissenting  opinion  in  Finalyson  v. 
Utica  Min.  etc.  Co.,  67  Fed.  516, 14  C.  C.  A.  492,  where  foreman  directed 
cutting  of  notch  for  timbering  directly  under  loose  rock;  dissenting 
opinion  in  Batesel  v.  American  Zinc  etc.  Co.,  190  Mo.  App.  262,  176 
S.  W.  456,  majority  holding  master  must  know  that  servant  is  inex- 
perienced. 

Distinguished  in  State  v.  Lazaretto  Guano  Co.,  90  Md.  189,  44  Atl. 
1018,  where  employee,  with  knowledge,  was  poisoned  by  fumes; 
Batesel  ▼.  American  Zinc  etc.  Co.,  190  Mo.  App.  251,  176  S.  W.  452, 
holding  master  must  know  that  servant  is  inexperienced. 

Duty  of  mine  owners  to  prevent  injury  to  their  employees.    Note, 
87  Am.  St. 'Rep.  568. 

Liability  of  a  master  to  his  servant  for  injuries  resulting  from 
defective  machinery  and  appliances.    Note,  98  Am.  St.  Rep.  800. 

Knowledge  as%element  of  employer's  liability.    Note,  41  L.  R.  A. 
89. 

Master's  duty  to  instruct  and  warn  servants  as  to  perils  of  em- 
,  ployment.    Note,  44  L.  R.  A.  39,  77. 

Excessiveness  of  verdicts  for  personal  injuries.    Note,  L.  R.  A. 
]         1515P,  194. 

156  U.  8.  400-425,  39  It  Ed.  471,  16  Sup.  Ot.  861,  CUNNINGHAM  V.  MAOON 
ETC.  R.  B.  CO. 

Right  to  enforce  equitable  subrogation  against  surety  involves  no  direct 
lien. 

Approved  in  Fourth  Nat.  Bank  v.  Albaugh,  188  U.  S.  737,  47  L.  Ed. 
675,  23  Sup.  Ct.  451,  holding  appellants  claiming  as  assignee  of  person 
claiming  under  instrument  allowing  latter  to  pay  himself  from  certain 
papers  have  only  rights  of  latter. 

Holder  of  bonds,  indorsed  by  State  under  statute,  cannot  profit  by  mort- 
gage created  for  State's  benefit. 

Approved  in  Weil  v.  Alabama  State  Land  Co.,  175  Fed.  256,  258, 
applying  principle. 

156  U.  S.  426-432,  89  L.  Ed.  478,  15  Sup.  Ct.  446,  BATCHELOR  v.  UNITED 
STATES. 

Indictment,  under  section  5209  of  the  Revised  Statutes,  does  not  suffi- 
ciently describe  offense  by  words  ''willfully  misapplies." 

Approved  in  Prettyman  v.  United  States,  180  Fed.  39,  103  C.  C.  A. 
384,  holding  indictment  for  misapplication  of  funds  may  be  joined  with 
count  charging  conspiracy  to  misapply;  United  States  v.  Louisville  etc. 
R.  Co.,  165  Fed.  939,  holding  indictment  charging  removal  of  cattle  from 
quarantined  district  must  charge  rules  as  to  same  were  sufficiently  pro- 
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mulgated ;  Dickinson  v.  United  States,  159  Fed.  802,  86  C.  C.  A.  625, 
holding  charge  that  defendant  unlawfully  "converted"  money  suffi- 
ciently describes  offense;  United  States  v.  Smith,' 152  Fed.  545,  hold- 
ing indictment  for  misapplication  of  monqy  must  sufficiently  identify 
money;  United  States  v.  Martindale,  146  Fed.  292,  indictment  under 
Rev.  Stats.,  §  5209,  against  officer  of  bank  for  misapplication  of  funds, 
must  set  forth  facts  showing  how  misapplication  made;  United  States 
v.  Martindale,  146  Fed.  286,  289,  indictment  under  Rev.  Stats.,  §  5209, 
charging  that  defendant  abstracted  and  misapplied  stated  sum  is  insuffi- 
cient; United  States  V.  Green,  136  Fed.  643,  indictment  under  Rev. 
Stats.,  §  5451,  for  bribing  officer  which  alleges  that  check  drawn  oh 
certain  bank  was  tendered,  was  insufficient,  where  check  not  sent  out, 
and  it  was  not  alleged  that  bank  was  in  existence;  United  States  v. 
Howard,  132  Fed.  356,  under  Rev.  Stats.,  §  5392,  indictment  for  subor- 
nation of  perjury  must  show  that  false  swearing  was  willful. 

Distinguished  in  United  States  v.  Morse,  161  Fed.  434,  holding  in- 
dictment for  misapplication  of  funds  need  not  allege  money  actually 
converted;  United  States  v.  Jewett,  84  Fed.  144,  where*  indictment 
averred  "conversion  to  own  use." 

Criminal  liability  of  officer  of  national  bank  for  misapplication  of 
funds  of  bank.    Note,  21  Ann.  Cas.  892,  893. 

Indictment  must  sufficiently  describe  offense,  to  enable  defendant  to 
answer  it. 

Approved  in  Cochran  v.  United  States,  157  U.  S.  290,  39  L.  Ed.  706, 
15  Sup.  Ct.  630,  and  Peters  v.  United  States,  94  Fed.  131,  36  C.  C.  A. 
105,  following  rule;  United  States  v.  Kline,  201  Fed.  958,  upholding  in- 
dictment describing  offense  of  using  mails  to  further  practice  of  com- 
mitting abortions;  United  States  v.  Comstock,  161  Fed.  646,  upholding 
indictment  charging  knowingly  and  fraudulently  concealing  of  assets  of 
bankrupt;  United  States  v.  Heinze,  161  Fed.  4?8,  holding  indictment 
for  unlawfully  certifying  checks  need  not  set  out  words  of  certification ; 
United  States  v.  McClure,  107  Fed.  272,  holding,  under  Rev.  Stats., 
§  1024,  indictment  is  good  if  substance  is  there,  regardless  of  form ; 
Breese  v.  United  States,  106  Fed.  688,  45  C.  C.  A.  535,  holding  indict- 
ment under  national  banking  laws  for  embezzlement  need  not  specify 
amount  each  of  moneys,  funds  and  credits  misapplied;  Jewett  v.  United 
States,  100  Fed.  837,  sustaining  indictment  under  Rev.  Stats.,  §  5209, 
charging  accused  with  unlawfully,  fraudulently  and  willfully  misapply- 
ing and  converting  to  his  own  use  funds  of  bank ;  dissenting  opinion  in 
Rieger  v.  United  States,  107  Fed.  934,  47  C.  C.  A.  61,  majority  holding 
sufficient  indictment  under  Rev.  Stats.,  §  5209,  charging  bank  officer 
with  willful  misapplication  by  means  of  discounting  note;  dissenting 
opinidn  in  State  v.  Leeper,  146  N.  C.  669,  61  S.  E.  590,  majority  up- 
holding indictment  which  charged  failure  to  "erect  or  repair"  court- 
house. 


166  U.S.  432-463        NOTES  ON  U.  S.  REPORTS.  •      48 

156  V.  8.  432-463,  80  L.  Ed.  481,  15  Sop.  Ct.  894,  COFFIN  V.  UNITED 
STATES. 

Indictment,  under  section  5209,  Revised  Statutes,  need  not  arer  that 
alder  or  abetter  occupied  particular  relation  to  bank. 

Approved  in  Coffin  v.  United  States,  162  U.  S.  666,  40  L.  Ed.  1111, 
16  Sup.  Ct.  945,  following  rule ;  Kettenbach  v.  United  States,  202  Fed. 
380,  120  C.  C.  A.  505,  holding  president  of  bank  could  be  indicted  for 
aiding  cashier  in  commission  of  offense. 

Indictment  for  aiding  in  or  inciting  to  crime  need  not  state  particulars 
of  aid  or  incitement. 

Approved  in  Hendricks  v.  United  States,  223  U.  S.  184,  56  L.  Ed.  397, 
32  Sup.  Ct.  313,  holding  indictment  for  perjury  need  not  set  out  matter 
under  investigation;  Fall  v.  United  States,  209  Fed.  550,  126  C.  C.  A. 
369,  holding  indictment  for  defrauding  State  of  bounty  fund  need  not 
allege  names  of  defrauded  claimants;  United  States  v.  Howard,  132 
Fed.  334,  it  is  necessary  in  indictment  for  subornation  of  perjury  to 
aver  that  suborned  witness  was  sworn  to  speak  truth,  whole  truth  and 
nothing  but  truth;  Sofield  v.  State,  61  Neb.  601,  85  N.  W.  841,  holding, 
in  prosecution  for  practicing  medicine  without  license,  county  attorney 
need  not  name  persons  treated  where  they  are  unknown;  Graham  v. 
People,  181  HI.  486,  55  N.  E.  181,  sustaining  indictment  charging  ob- 
taining money  by  confidence  game. 

Indictment  stating  that  unlawful  act  was  done  by  officer  as  such,  and 
that  defendant  knowingly  aided  him,  is  sufficient. 

Approved  in  Coffin  v.  United  States,  162  U.  S.  671,  40  L.  Ed.  1112, 
16  Sup.  Ct.  946,  following  rule;  United  States  v.  Thompson,  189  Fed. 
839,  upholding  indictment  charging  removal  of  liquor  to  place  "other 
than  place  designated  bf  law";  United  States  v.  Howard,  132  Fed.  355, 
indictment  for  subornation  of  perjury  under  Rev.  Stats.,  §  5393,  which 
omitted  day  of  month  of  commission  of  offense,  was  sufficient. 

Indictment  for  misapplication,  averring  payment  to  insolvent  not  en- 
titled, sufficiently  alleges  conversion. 

Approved  in  United  States  v.  Heinze,  218  U.  S.  541,  543,  544,  545, 
21  Ann.  Oas.  884,  54  L.  Ed.  1143,  1144,  1145,  31  Sup!  Ct  98,  apply- 
ing rule  where  officer  discounted  note  of  fictitious  partnership;  Hayes 
v.  United  States,  169  Fed.  103,  94  C.  C.  A.  449,  holding  taxing  note  of 
irresponsible  person  and  listing  same  among  assets  of  bank  consti- 
tuted false  entry;  United  States  v.  Morse,  161  Fed.  434,  applying  prin- 
ciple ;  Dickinson  v.  United  States,  159  Fed.  802,  86  C.  C.  A.  625,  uphold- 
ing indictment  charging  defendant  with  having  unlawfully  converted 
funds;  United  States  v.  Jewett,  84  Fed.  145,  sustaining  charge  of  mis- 
application ;  Koser  v.  People,  224  111.  208,  79  N.  E.  617,  indictment  for 
murder  which  charges  that  blow  in  the  face  knocked  deceased  down 
with  great  force  on  stones  and  his  skull  was  fractured,  thereby  giving 
him  mortal  wound,  was  sufficient. 
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Truth  of  averment  that  person  ox  matter  la  unknown  is  presumed. 
Approved  in  Friable  v.  United  States,  157  U.  S.  167,  39  L.  Ed.  669, 
15  Sup.  Ct.  589,  where  amount  of  pension  attorney's  overcharge  was 
unknown ;  Kirby  v.  United  States,  174  U.  S.  64,  43  L.  Ed.  897,  19  Sup. 
Ct.  580,  where  indictment  failed  to  state  from  whom  stolen  postage 
stamps  were  received;  Naftzger  v.  United  States,  200  Fed.  502,  118 
C.  C.  A.  598,  holding  indictment  for  purchasing  stolen  stamps  must 
allege  names  of  postoffices  from  which  they  were  stolen;  Jacobs  v. 
United  States,  161  Fed.  695,  88  C.  C.  A.  554,  holding  prosecution  need 
not  prove  that  such  matters  were  in  fact  unknown;  Foerster  v.  United 
States,  116  Fed.  862,  54  C.  C.  A.  210,  upholding  charge  in  indictment 
that  defendant  sold  liquor  to  Ponca  Indians  to  grand  jury  unknown; 
Jewett  v.  United  States,  100  Fed.  837,  sustaining  indictment  for  mis- 
applying bank  fundi  under  Rev.  Stats.,  §  5209,  which  conversion  was 
alleged  as  done  by  means  unknown  to  grand  jury;  Enson  v.  State,  58 
Fla.  41, 138  Am.  St.  Rep.  92,  18  Ann.  Oaa.  940,  50  South.  950,  holding 
prosecuting  attorney  may  allege  wani  of  knowledge  of  description  of 
stolen  property;  Carter  v.  State,  172  Ind.  231,  87  N.  E.  1082,  holding 
prosecution  need  not  prove  that  drugs  causing  abortion  were  unknown 
to  grand  jurors;  Moss  v.  State,  4  Okl.  Cr.  262,  111  Pac.  957,  holding 
law  presumes  that  beer  unlawfully  sold  was  intoxicating. 

Presumption  of  Innocence  Is  instrument  of  proof.    Reasonable  doubt  is 
produced  by  proof. 

Approved  in  United  States  v.  Breese,  131  Fed.  923,  following  rule; 
Wilson  v.  United  States,  232  U.  S.  570,  58  L.  Ed.  732,  34  Sup.  Ct.  347, 
construing  instruction  as  to  reasonable  doubt;  Price  v.  United  States, 
218  Fed.  152,  153,  L.  R.  A.  1915D,  1070,  132  C.  C.  A.  1,  holding  defend- 
ant's  character  is  presumed  to  be  good;  Jones  v.  United  States,  209  Fed. 
588,  126  C.  C.  A.  407,  holding  fact  that  wife  is  able  to  produce  deed 
does  not  rebut  reasonable  doubt  as  to  husband's  title;  Rothe  v.  Penn- 
sylvania Co.,  195  Fed.  27,  114  C.  C.  A.  627,  holding  law  presumes  that 
one  crossing  highway  used  reasonable  care;  Keliher  v.  United  States, 
193  Fed.  13,  23,  114  C.  C.  A.  128,  upholding  instruction  as  to  presump- 
tion of  innocence;  Sorenson  v.  United  States,  168  Fed.  797,  94  C.  C.  A. 
181,  holding  letters  received  by  wife  of  accused  not  admissible  in  evi- 
dence against  him;  Garrigan  v.  United  States,  163  Fed.  22,  23  L.  R.  A. 
(N.  S.)  1295,  89  C.  C.  A.  494,  holding  presumption  of  innocence  is  open 
to  one  accused  of  violating  injunction;  Thomas  v.  United  States,  156 
Fed.  913,  17  L.  R.  A.  (N.  S.)  720,  84  C.  C.  A.  477,  holding  it  was  error 
for  court  to  refuse  to  instruct  that  defendants  are  presumed  to  be 
innocent ;  Dalton  v.  United  States,  154  Fed.  463,  83  C.  C.  A.  317,  hold- 
ing inference  of  fact  that  accused  was  part  of  conspiracy  overcomes 
presumption  that  he  was  not  connected  therewith ;  Mullen  v.  United 
States,  106  Fed.  894,  46  C.  C.  A.  22,  holding,  in  criminal  case  where 
no  evidence  offered  of  accused's  previous  good  character,  such  is  pre- 


\ 


166  U.  S.  432-463        NOTES  ON  U.  S.  REPORTS.  50 

sumed,  and  upon  request  jury  should  be  so  instructed;  Roberson  v. 
State,  183  Ala.  54,  62  South.  841,  holding  proof  of  homicide  alone  will 
not  justify  conviction  of  murder;  Freeman  v.  Blount,  172  Ala.  662,  55 
South.  296,  holding  conviction  beyond  reasonable  doubt  is  not  required 
in  civil  cases;  Le  Cointe  v.  United  States,  7  App.  D.  C.  22,  holding 
court  might  omit  word  "possible"  in  instruction  "as  to  leave  no  other 
conclusion  possible";  McDuffee  v.  State,  55  Fla.  131,  132,  46  South. 
723,  holding  there  is  no  presumption  that  defendant  is  of  good  char- 
acter; Hill  v.  State,  14  Ga.  App.  413,  81  S.  E.  249,  and  Townsend  v. 
State,  14  Ga.  App.  757,  82  S.  E.  253,  both  holding  failure  to  instruct 
as  to  presumption  of  innocence  is  error;  Butts  v.  State,  13  Ga.  App. 
275,  79  S.  E.  88,  applying  principle;  Webb  v.  State,  11  Ga.  App.  853, 
76  S.  E.  991,  holding  defendant  need  not  request  instruction  as  to 
presumption  of  innocence;  State  v.  Linhoff,  121  Iowa,  636,  97  N.  W. 
78,  after  instruction  that  defendant  is  presumed  to  be  innocent,  etc., 
it  was  not  error  to  elucidate  doctrine  of  such  presumption;  State  v. 
Reilly,  85  Kan.  176,  178,  116  Pac.  482,  holding  presumption  of  inno- 
cence is  "legal  inference'1;  State  v.  Wolfley,  75  Kan.  415, 12  Ann.  Gas. 
412,  11  L.  R.  A,  (N.  S.)  87,  93  Pac.  337,  upholding  instruction  to 
presume  defendant  innocent  until  proven  guilty  beyond  reasonable 
doubt;  Bowman  v.  Little,  101  Md.  320,  61  Atl.  1088,  presumption  of 
legitimacy  is  presumption  of  law,  and  remains  until  disproved;  State 
v.  Sailor,  130  Minn.  86,  153  N.  W.  272,  and  State  v.  Cline,  27  S.  D. 
586,  132  N.  W.  165,  both  holding  failure  to  instruct  as  to  reasonable 
doubt  is  not  error  in  absence  of  request  for  same ;  City  of  Stanberry  v. 
0  Weal,  166  Mo.  App.  714,  150  S.  W.  1106,  holding  proof  beyond  rea- 
sonable doubt  is  required  in  prosecution  for  violation  of  ordinance; 
State  v.  De  Lea,  36  Mont.  537,  93  Pac.  817,  holding  instruction  given  as 
to  reasonable  doubt  did  not  confine  jury  to  actual  evidence  produced; 
State  v.  Martin,  29  Mont.  279,  74  Pac.  727,  where  court  gave  proper 
definition  of  "reasonable  doubt,"  it  was  not  erroneous  for  failure  to 
insert  "beyond  reasonable  doubt,"  after  "proved";  Yeoman  v.  State, 
81  Neb.  246,  115  N.  W.  785,  holding  where  instruction  as  to  reasonable 
doubt  is  in  improper  form,  court  should  modify  same,  and  should  not 
strike  it  out  entirely;  Territory  v.  Kennedy,  15  N.  M.  561,  110  Pac. 
855,  holding  court  should  not  instruct  jury  to  acquit  defendant  if  they 
believe  him  insane;  United  States  v.  Griego,  12  N.  M.  86,  75  Pac.  31, 
instruction  that  "circumstance  alone  raises  presumption  of  guilty"  is 
erroneous;  Territory  v.  Baca,  11  N.  M.  561,  71  Pac.  461,  instruction 
that  if  jury  unable  to  reconcile  all  evidence,  with  theory  of  defend- 
ant's innocence,  they  should  find  him  guilty,  was  erroneous;  Stewart 
v.  Raleigh  etc.  R.  R.  Co.,  137  N.  C.  690,  50  S.  E.  313,  under  Laws  1887, 
p.  81,  c.  33,  requiring  defendant  to  plead  contributory  negligence,  pre- 
sumption of  negligence  arises  from  collision;  Culpepper  v.  State, 
4  Okl.  Cr.  107,  119,  140  Am.  St.  Rep.  668,  31  L.  R.  A.  (N.  S.)  1166, 
111  Pac.  681,  holding  presumption  of  innocence  cannot  be  regarded  as 
evidence;  Durham  v.  State,  128  Tenn.  639,  640,  51  L.  R.  A-  (N.  S.)  180, 


51  COFFIN  v.  UNITED  STATES.      156  U.  S.  432-463 

163  S.  W.  448,  and  Chambliss  v.  United  States,  218  Fed.  160,  161,  132 
C.  C.  A.  112,  both  holding  presumption  of  good  character  is  not  to 
be  considered  as  evidence  in  favor  of  accused;  State  v.  Romeo,  42 
Utah,  63,  128  Pac.  537,  holding  instruction  should  not  describe  pre- 
sumption of  innocence  as  an  aid  to  one  in  fact  guilty  to  escape;  In  re 
Cowdry's  Will,  77  Vt.  363,  60  Atl.  142,  presumption  of  undue  influ- 
ence where  guardian  is  beneficiary  under  will  creates  prima  facie  case 
against  guardian;  Cochran  v.  United  States,  157  U.  S.  299,  39  L.  Ed. 
708,  15  Sup.  Ct.  633,  reaffirming  rule ;  Davis  v.  United  States,  160  U.  S. 
487,  40  I*.  Ed.  505,  16  Sup.  Ct.  358,  belief  in  sanity  must  be  without 
reasonable  doubt;  Eirby  v.  United  States,  174  U.  S.  55,  43  L.  Ed.  894, 
19  Sup.  Ct.  577,  annulling  act  making  conviction  of  principals  con- 
clusive against  receiver  of  stolen  postage;  North  Carolina  v.  Gosnell, 
74  Fed.  743,  in  charging  jury ;  State  v.  Hudspeth,  150  Mo.  30,  51  S.  W. 
487,  presumption  of  innocence  continues  till  verdict ;  State  v.  Harrison, 
23  Mont.  80,  57  Pac.  648,  refusal  to  charge  presumption  of  innocence 
is  error;  Territory  of  Lucero,  8  N.  M.  558,  46  Pac.  22,  presump- 
tion against  malice  must  be  overcome;  dissenting  opinion  in  Sprinkle 
V.  United  States,  150  Fed.  63,  82  C.  C.  A.  1,  majority  holding  type- 
written letter  purporting  to'  have  been  dictated  by  defendant  and 
signed  with  rubber  stamp  was  inadmissible  without  other  evidence  to 
connect  defendant  with  offense  charged;  dissenting  opinion  in  Bailey  v. 
State,  168  Ala.  21,  24,  53  South.  391,  392,  majority  holding 'court  erred 
in  refusing  instruction  as  to  reasonable  doubt. 

Distinguished  in  Agnew  v.  United  States,  165  U.  S.  52,  41  L.  Ed.  630, 
17  Sup.  Ct.  241,  court  need  not  charge  in  language  of  counsel;  People 
v.  Moran,  144  Cal.  59,  77  Pac.  782,  it  is  not  necessary  for  court  in 
homicide  case  to  charge  that  presumption  of  innocence  is  "an  instru- 
ment of  proof  and  evidence' 9  in  favor  of  defendant;  Vincent  v.  Mutual 
Reserve  Fund  life  Assn.,  77  Conn.  290,  58  Atl.  966,  in  action  on  life 
insurance  policy,  presumption  that  declarations  of  deceased  are  true 
has  no  probative  force  on  issue  as  to  whether  representations  are  true. 
Rebuttable  presumptions  as  evidence.  Notes,  Ann.  Oaa.  1913E,  977; 
3  Ann.  Oas.  73. 

Refusal  to  charge  as  to  presumption  is  not  cured  by  charge  ais  to  rea- 
sonable doubt. 

Approved  in  Cochran  v.  United  States,  157  U.  S.  300,  39  L.  Ed.  709, 
15  Sup.  Ct.  633,  following  rule;  Brown  v.  United  States,  142  Fed.  8, 
73  C.  C.  A.  187,  it  is  not  error  to  refuse  a  proposed  instruction  if  the 
instructions  given  cover  the  one  requested;  Everett  v.  People,  216  111. 
484,  75  N.  E.  191,  where  court  had  instructed  jury  that  though  jury 
might  find  that  defendant  fired  one  or  more  shots,  still  they  must  find 
beyond  a  reasonable  doubt  that  one  of  shots  caused  death  of  deceased, 
further  instruction  fhat  if  jury  had  reasonable  doubt  as  to  any  fact 
they,  must  acquit  was  unnecessary;  State  v.  Maupin,  196  Mo.  176,  93 
S.  W.  384,  instruction  that  jury  must  believe  defendant  guilty  beyond 
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reasonable  doubt,  and  that  doubt  much  be  substantial  one  based  on 
evidence  and  not  possibility  of  innocence  was  proper;  State  v.  Mayo,  42 
Wash.  550,  85  Pac.  255,  defendant  in  criminal  case  is  entitled  to  instruc- 
tion  on  presumption  of  innocence. 

1  Distinguished  in  Allen  v.  United  States,  164  U.  S.  500,  41  L.  Ed.  630, 
17  Sup.  Ct.  157,  and  Bartley  v.  State,  55  Neb.  301,  75  N.  W.  834, 
where  charge  already  given  covered  ground;  Newsom  v.  State,  107  Ala. 
139,  18  South.  207,  where  request  was  defective;  State  v.  Kennedy,  154 
Mo.  288,  289,  55  S.  W.  299,  300,  holding  refusal  to  instruct  as  to  pre- 
sumption of  innocence  after  full  charge  as  to  proof  beyond  reasonable 
doubt  is  not  reversible  error. 

It  is  error  to  charge  that  burden  of  proof  had  shifted  to  accused. 
Approved  in  Anderson  v.  Territory,  9  Ariz.  55,  76  Pac.  638,  holding 
burden  of  proving  circumstances  in  mitigation  of  murder  rests  on  ac- 
cused; State  v.  Snuff,  9  Idaho,  129,  72  Pac.  669,  it  is  error  to  instruct 
that  insanity  must  be  proved  by  defendant  by  a  preponderance  of  testi- 
mony; Tyner  v.  Varien,  97  Minn.  184, 106  N.  W.  899,  burden  of  showing 
that  will  was  procured  by  undue  influence  is  on  contestants,  and  after 
prima  facie  case  made,  burden  is  on  proponents  to  show  instrument  is 
will  of  testator;  Overcash  v.  Charlotte  Elec.  Ry.  etc.  Co.,  144  N.  C.  582, 
12  Ann.  Oas.  1040,  57  S.  E.  380,  holding  railroad  company  has  burden 
of  proof  in*  showing  derailment  of  car  was  accidental;  Stewart  v. 
Raleigh  etc.  R.  Co.,  141  N.  C.  266,  53  S.  E.  881,  holding  railroad  has 
burden  of  proving  contributory  negligence;  Aguilar  v.  Territory,  8 
N.  M.  506,  46  Pac.  344,  burden  of  proving  premeditation  never  shifts; 
Territory  v.  Lucero,  8  N.  M.  557,  561,  46  Pac.  22,  23,  so  also  as  to 
malice;  dissenting  opinion  in  Territory  v.  Livingston,  13  N.  M.  329,  84 
Pac.  1024,  majority  holding  possession  of  stolen  property  may  be  con- 
sidered as  evidence  of  guilt. 

Indictment  charging  receipt  of  bill  in  pounds  sterling,  proof  of  pay- 
ment in  dollars  is  no  variance. 

Approved  in  Melton  v.  United  States,  120  Fed.  5Q5,  57  C.  C.  A.  134, 
holding  erroneous  charge  to  jury  to  assume  that  letter  was  caused  to  be 
mailed  by  defendants  unless  there  was  evidence  to  remove  such  pre- 
sumption. 

Making  false  entry  is  concrete  offense  under  section  5209  of  the  Sensed 
Statutes.    Entering  actual  transaction  Is  not  included. 

Approved  in  Twining  v.  United  States,  141  Fed.  44,  72  C.  C.  A.  529, 
correct  entries  in  books  of  bank  of  transaction,  although  unauthorized, 
are  not  false  entries  under  Rev.  Stats.,  §  5209 ;  United  States  v.  Young, 
128  Fed.  115,  holding  entry  of  false  check  as  cash  item  by  cashier, 
though  check  known  to  be  false,  is  not  false  entry;  Dow  v.  United 
States,  82  Fed.  910,  27  C.  C.  A.  140,  entry  of  fraudulent  overdraft 

Criminal  liability  of  officer  of  national  bank  for  misapplication  of 
funds  of  bank.    Note,  21  Ann.  Cas.  888,  891,  892,  893. 
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Bilk  of  particulars  in  criminal  actions.    Note,  Ann.  Oaa,  1913A, 
1207. 

Miscellaneous.  Cited  in  Breese  v.  United  States,  106  Fed.  688,  45 
C.  C.  A.  535,  sustaining  indictment  under  national  banking  laws  for 
embezzlement  following  words  of  statute  without  stating  amount  of 
money,  credits  and  funds  misapplied;  Gardner  v.  State,  17  Ga.  App. 
410,  87  S.  E.  151,  and  Thurman  v.  State,  14  Ga.  App.  543,  81  S.  E.  796, 
both  without  opinion;  Gardes  v.  United  States,  87  Fed.  175,  several 
counts  may  be  joined. 

166  U.  8.  464-469,  89  I*.  Ed.  494,  16  Sup.  Ot.  467,  BANNON  V.  UNITED 
STATES. 

Indictment  must  allege  felonious  Intent  where  such  if  essential  In- 
gredient to  felony  against  government. 

Approved  in  Wright  v.  United  States,  18  Okl.  515,  11  Ann.  Gas.  995, 
90  Pac.  733,  holding  word  "feloniously"  need  not  be  alleged  in  con- 
nection with  each  act  necessary  to  constitute  crime. 

Indictment  need  not  use  word  "feloniously*  where  statute  creating 
offense  does  not. 

Approved  in  Hendricks  v.  United  States,  223  U.  S.  184,  56  L.  Ed.  397, 
32  Sup.  Ct.  313,  holding  indictment  for  perjury  need  not  allege  sub- 
ject matter  under  investigation;  United  States  v.  Thompson,  189  Fed. 
839,  holding  uncertainty  in  indictment  may  be  cleared  up  by  bill  of 
particulars ;  Territory  v.  Gonzales,  14  N.  M.  37,  89  Pac.  251,  applying  rule 
in  prosecution  for  assault  with  deadly  weapon. 

Offense  Is  not  felony  because  punishment  Is  Infamous. 
Approved  in  Hyde  v.  Shine,  199  U.  S.  76,  50  L.  Ed.  94,  25  Sup.  Ct. 
760,  sufficiency  of  indictment  under  Rev.  Stats.,  §  5440,  to  defraud 
United  States  out  of  lands,  will  not  be  determined  on  habeas  corpus; 
Joplin  Mercantile  Co.  v.  United  States,  213  Fed.  935,  Ann.  Cas.  19160, 
470,  131  C.  C.  A.  160,  holding  corporation  may  be  convicted  of  felony; 
Morris  v.  United  States,  161  Fed.  675,  88  C.  C.  A.  532,  holding  offenses 
under  Oleomargarine  Act  are  only  misdemeanors ;  Dolan  v.  United  States, 
133  Fed.  452,  69  C.  C.  A.  274,  Rev.  Stats.,  §  5427,  making  it  criminal  of- 
fense to  aid  any  person  in  commission  of  a  felony  mentioned  in  the  "three 
preceding  sections/'  is  not  nullity  because  said  offenses  are  not  felonies ; 
Hume  v.  United  States,  118  Fed.  698,  55  C.  C.  A.  407,  holding  offense  of 
using  mails  to  defraud  under  Rev.  Stats.,  §  5480,  is  not  made  a  felony; 
Considine  v.  United  States,  112  Fed.  344,  345,  50  C.  C.  A.  272,  holding 
breaking  into  postoffice  made  punishable  by  fine  and  imprisonment 
under  Rev.  Stats.,  §  5470,  is  not  felony ;  United  States  v.  Kono,  4 
Alaska,  618,  619,  holding  violation  of  act  for  protection  of  fisheries 
of  Alaska  was  misdemeanor,  not  felony;  United  States  v.  Ames  Mer- 
cantile Co.,  2  Alaska,  76,  corporation  may  be  indicted  under  U.  S.  Rev. 
Stats.,  §  3244,  for  carrying  on  liquor  business  without  license;  Palmer 


156U.S.464r469        NOTES  ON  U.  S.  REPORTS.  .  54 

v.  Cedar  Rapids  etc.  Ry.  Co.,  112  Iowa,  446,  85  N.  W.  757,  holding 
selling  liquor  without  license,  though  a  penitentiary  offense  under 
Rev.  Stats.,  §§  5539,  5944,  is  not  felony;  State  v.  Foster,  187  Mo.  606, 
86  S.  W.  249,  offense  within  proviso,  Rev.  Stats.,  §  2041,  is  misdemeanor; 
Cabrera  v.  State,  56  Tex.  Cr.  154,  118  S.  W.  1059,  holding  illicit  sale  of 
liquor  did  not  constitute  felony ;  Reagan  v.  United  States,  157  U.  S.  303, 
39  L.  Ed.  710,  15  Sup.  Ct.  610,  smuggling  is  not  felony;  Berkowitz  v. 
United  States,  93  Fed.  455,  35  C.  C.  A.  379,  common-law  conspiracy  to 
commit  felony  was  misdemeanor;  Howard  v.  United  States,  75  Fed. 
993,  34  L.  R.  A.  515,  21  C.  C.  A.  586,  misdemeanor  sentences  may  be 
cumulative;  In  re  Kirby,  84  Fed.  607,  to  disbar  attorney,  offense  need 
not  be  felony. 

Sales  under  powers  in  mortgages  and  trust  deeds.    Note,  92  Am. 
St.  Rep.  574. 

At  common  law  it  was  unnecessary  to  allege  or  prove  overt  act. 

Approved  in  Ex  parte  Black,  147  Fed.  837,  under  Rev.  Stats.,  §  5440, 
relating  to  conspiracy,  payment  of  certain  sum  of  money  to  one  of 
number  of  entrymen  to  induce  him  to  make  fraudulent  transfer  to  con- 
spirators is  insufficient,  when  he  is  one  of  conspirators. 

Distinguished  in  United  States  v.  Cassidy,  67  Fed.  705,  under  Federal 
statute  against  conspiracies. 

Indictment  under  section  5440  of  the  Revised  Statutes,  must  charge  con- 
spiracy against  all  defendants,  but  overt  acts  only  against  those  committing  \ 
them. 

Approved  in  United  States  v.  Rabinowich,  238  U.  S.  86,  59  L.  Ed. 
1214,  35  Sup.  Ct.  682,  applying  principle;  United  States  v.  Swift, 
186  Fed.  1012,  1013,  holding  conspiracy  to  monopolize  interstate  com- 
merce is  continuing  one;  Jones  v.  United  States,  179  Fed.  593,  103 
C.  C.  A.  142,  upholding  conviction  for  conspiracy  to  defraud  United 
States  out  of  land ;  Robinson  v.  United  States,  172  Fed.  108,  96  C.  C.  A. 
307,  holding  charge  of  conspiracy  to  commit  offense  against  United 
States  may  be  prosecuted  in  district  where  overt  act  committed;  Scott 
v.  United  States,  130  Fed.  432,  64  C.  C.  A.  631,  offenses  within  mean- 
ing of  Rev.  Stats.,  §  5440,  are  those  made  offenses  by  Federal  laws ; 
dissenting  opinion  in  Hyde  v.  United  States,  225  U.  S.  388,  Ann.  Gas. 
1914A,  614,  56  L.  Ed.  ilS4,  32  Sup.  Ct.  793,  majority  holding  where 
conspiracy  is  set  on  foot  in  one  jurisdiction  and  overt  act  committed 
in  another,  condition  of  double  jurisdiction  exists;  dissenting  opinion 
in  Houston  v.  United  States,  217  Fed.  860,  133  C.  C.  A.  562,  majority 
holding  only  gist  of  conspiracy  need  be  alleged. 

Distinguished  in  Hyde  v.  United  States,  225  U.  S.  358,  Ann.  Oafl. 
1914A,  614,  56  L.  Ed.  1122,  32  Sup.  Ct.  793,  holding  where  conspiracy 
is  set  on  foot  in  one  jurisdiction  and  overt  act  committed  in  another, 
condition  of  double  jurisdiction  exists;  Houston  v.  United  States,  217 


55  NOTES  ON  U  S.  REPORTS.        156  U.  S.  470-485 

Fed.  858,  133  C.  C.  A.  562,  holding  only  gist  of  conspiracy  need  be 
alleged. 

Conspiracy  having  been  shown  prima  fade,  act  of  one  In  furtherance 

thereof  is  act  of  all. 

Approved  in  Perrin  v.  United  States,  169  Fed.  21,  94  C.  C.  A.  385, 

holding  indictment  for;  conspiracy   to  defrand  United   States  out   of 

public  lands  need  not  allege  overt  act. 

« 
156  U.  S.  470-478,  39  It.  Ed.  497,  15  Sup.  Ot.  440,  BELL  SILVER  ETC.  MEN". 

CO.  v.  FIRST  NAT.  BAKE. 

Notice  of  sale,  describing  property  in  language  of  trust  deed,  Is  suffi- 
cient. 

Distinguished  in  People's  Sav.  Bank  v.  Wunderlich,  178  Mass.  457, 
69  N.  E.  1040,  holding  where  advertisement  and  notice  of  foreclosure 
sale  included  property  released  from  mortgage,  sale  is  defective. 

Mortgagor  may  confer  absolute  power  of  sale  on  breach,  notwithstand- 
ing statute  requiring  foreclosure. 

Approved  in  Etna  Coal  etc.  Co.  v.  Marting  Iron  etc.  Co.,  127  Fed. 
36,  61  C.  C.  A.  396,  sustaining,  under  Ohio  statute,  power  of  sale  with- 
out appraisement  contained  in  corporate  deed  of  trust;  Muth  v.  God- 
dard,  28  Mont.  252,  72  Pac.  626,  holding,  under  Civ.  Code,  §  3821,  and 
Code  Civ.  Proc,  §  1293,  attorney  in  fact  may  execute  trust  deed  of 
grantor's  property  with  valid  power  of  sale;  Douglass  v.  Thompson,  36 
Nev.  208,  212,  Ann.  Cae.  19140,  920,  127  Pac.  564,  565,  upholding  ex- 
ecuted oral  agreement  to  deliver  possession  of  mortgaged  property; 
dissenting  opinion  in  Northern  Securities  Co.  v.  United  States,  193 
D.  S.  371,  48  L.  Ed.  714,  24  Sup.  Ct.  436,  majority  holding  Congress 
did  not  exceed  its  powers  in  enacting  Anti-trust  Act  of  July  2,  1890. 

Distinguished  in  Brown  v.  Bryan,  6  Idaho,  18,  51  Pac.  1001,  holding, 
under  Idaho  statutes,  trustee's  deed  securing  certain  debt  payable  at 
certain  time  is  mortgage  and  cannot  be  foreclosed  under  power  of  sale 
eontained  therein;  Largey  v.  Chapman,  18  Mont.  567,  46  Pac.  809, 
under  statute  limiting  mortgagee  to  foreclosure  action,  he  cannot  attach. 

156  U.  S.  478-485,  39  L.  Ed.  502,  15  Sup.  Ot.  443,  ST.  LOUIS  ETC.  BY.  OO. 
V.  MISSOURI. 

Supreme  Court  cannot  base  review  of  State  decision  on  averment  of 
Federal  question  in  pleadings. 

Approved  in  St.  Paul  etc.  Ry.  Co.  v.  St.  Paul  etc.  R.  R.,  68  Fed. 
11,  15  C.  C  A.  167,  following  rule;  Remington  Paper  Co.  v.  Watson, 
173  U.  S.  452,  43  L.  Ed.  765,  19  Sup.  Ct.  459,  State  decision  based  on 
local  question  is  not  reviewable. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  520,  530. 

When  it  ifl  proper  to  appoint  a  receiver.    Note,  72  Am.  St.  Rep. 
77. 
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156  U.  8.  485-494,  89  It  Ed.  606,  15  Sup.  Ot.  472,  LINDSAY  V.  FIRST  NAT. 


Federal  court  suit  by  bank  to  have  State  assessment  on  stock  declared 
invalid  should  be  In  equity. 

Approved  in  Armstrong  Cork  Go.  v.  Merchants'  Refrigerating  Co., 
184  Fed.  204;  107  C.  C.  A.  93,  holding  suit  to  foreclose  mechanics'  lien 
is  suit  in  equity;  Cook  v.  Foley,  152  Fed.  52,*  81  C.  C.  A.  237,  holding 
estimates  of  engineers  cannot  be  impeached  for  fraud  in  action  at 
law  on  contract;  dissenting  opinion  in  Schwimeier  v.  Connecticut  Mut. 
Life  Ins.  Co.,  171  Fed.  16,  96  C.  C.  A.  107,  majority  holding  Federal 
court  has  jurisdiction  to  determine  claim  against  estate. 

Distinguished  in  Adams  v.  Shirk,  117  Fed.  807,  55  C.  C.  A.  25,  holding 
lessor  or  his  grantee  accepting  rents  may  hold  assignee  of  lessee  assum- 
ing terms  of  lease,  although  assignment  made  without  lessor's  consent 
as  required  in  lease;  Adams  v.  Shirk,  104  Fed.  61,  43  C.  C.  A.  407, 
holding  objection  that  cause  is  cognizable  only  in  equity  cannot  be 
made  for  first  time  on  motion  in  arrest. 

Federal  court's  equity  Jurisdiction  cannot  be  affected  by  State  law. 
Approved  in  Waldo  v.  Wilson,  231  Fed.  658,  holding  issuance  of 
summons  is  not  beginning  of  equity  suit  in  Federal  court ;  Platte  Valley 
Cattle  Co.  v.  Bosserman-Gates  Live  Stock  &  Loan  Co.,  202  Fed.  697, 
45  L.  R.  A.  (N.  S.)  1137,  121  C.  C.  A.  102,  holding  one  holding  posses- 
sion of  personal  property  may  show  how  he  became  subrogated  to  rights 
to  same;  Pacific  Mut  Life  Ins.  Co.  v.  Webb,  157  Fed.  159,  13  Ann.  Cas. 
752,  84  C.  C.  A.  603,  discussing  effect  of  fraud  in  setting  aside  release 
of  insurance  policy;  Gray  v.  Grand  Trunk  etc.  Ry.  Co.,  156  Fed.  741, 
84  C.  C.  A.  392,  holding  action  cannot  be  maintained  against  receiver- 
ship after  receiver  has  been  discharged;  Levi  v.  Mathews,  145  Fed.  154, 
76  C.  C.  A.  122,  in  action  at  law  on  contract  in  Federal  court,  an  allega- 
tion of  fraud  in  procuring  contract  in  the  answer  states  equitable 
defense,  and  court  has  no  jurisdiction;  Schurmeier  v.  Connecticut  etc. 
Ins.  Co.,  137  Fed.  47,  69  C.  C.  A.  22,  action  at  law  may  be  maintained 
in  Federal  court  to  secure  allowance  of  claim  against  an  estate; 
In  re  E.  T.  Kenney  Co.,  136  Fed.  456,  where  creditors  of  a  bankrupt 
assigned  their  claims  before  bankruptcy  to  a  committee  in  trust  for 
benefit  of  assignors,  latter  had  remedy  to  prove  equitable  interest  in 
bankrupt;  Anglo-American  Land  etc.  Co.  v.  Lombard,  132  Fed.  732, 
68  C.  C.  A.  89,  in  action  at  law  in  Federal  court  to  enforce  stockholder's 
liability  to  creditor  under  law  of  Kansas,  defendant  cannot  set  off  in- 
debtedness due  him  from  corporation;  Highland  Boy  Gold  Min.  Co.  v. 
Strickley,  116  Fed.  854,  54  C.  C.  A.  186,  holding  equitable  defenses 
not  admissible  in  ejectment  suit  in  Federal  court;  Hill  v.  Northern  etc. 
Ry.  Co.,  113  Fed.  917,  51  C.  C.  A.  544,  Holding  Rev.  Stats.,  §  914,  for 
conforming  Federal  to  State  practice,  was  not  designed  to  abolish 
in  Federal  courts  distinction  between  law  and  equity;  Daniel  v. 
Felt,  100  Fed.  728,  holding  section  914,  U.  S.  Rev.  Stats.,  does  not 
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authorize  legal  and  equitable  remedies  to  be  blended  in  one  suit;  David 
v.  Davis,  72  Fed.  84,  18  C.  G.  A.  438,  notwithstanding  act  conforming 
Federal  to   State  practice. 

Distinguished  in  Jones  v.  Mutual  Fidelity  Co.,  123  Fed.  518,  holding 
equity  will  enforce  remedy  of  19  Del.  Laws,  c.  181,  authorizing  appoint- 
ment of  receiver  for  insolvent  corporations. 

156  U.  8.  494-601,  39  L.  Ed.  508,  15  Sup.  Ot.  427,  CABR  v.  FIFE. 

Appellate  court  will  not  consider  stipulation  not  used  in  lower  court 
on  review. 

Approved  in  United  States  v.  Bell  Tel.  Co.,  167  U.  S.  264,  42  L,  E<L 
162,  17  Sup.  Ct.  819,  arguendo. 

Affidavits  may  show  necessary  jurisdictional  amount  where  record  1b 
defective. 

Approved  in  Bureau  of  National  Literature  v.  Sells,  211  Fed.  384,  and 
Thompson  v.  Automatic  Fire  Protection  Co.,  151  Fed.  945,  both  allowing 
amendment  of  pleading  to  show  jurisdictional  amount;  Missouri  etc. 
Ry.  Co.  v.  Chappell,  206  Fed.  695,  holding  case  is  governed  by  law 
existing  at  time  of  accrual  of  action;  McEldowney  v.  Card,  193  Fed. 
483,  holding  court  may  allow  jurisdictional  amendments  even  after  case 
has  been  remanded;  Robinson  v.  Suburban  Brick  Co.,  127  Fed.  806, 
62  C.  C.  A.  484,  holding  bill  need  not  state  amount  in  controversy  where 
record  or  evidence  on  hearing  as  to  jurisdiction  disclose  jurisdictional 
amount. 

Distinguished  in  Greene  County  Bank  v.  J.  H.  Teasdale  Com.  Co.,  112 
Fed.  803,  holding,  in  action  for  recovery  of  money,  amount  of  damages 
claimed  determines  amount  in  controversy,  unless  claimed  in  bad  faith. 

Judge  is  not  disqualified  because,  before  appointment,  he  was  attorney 
for  party  in  another  matter. 

Approved  in  Duncan  v.  Atlantic  Coast  line  R.  Co.,  223  Fed.  448, 
holding  district  judge  not  disqualified  because  he  was  attorney  for  rail- 
road. 

Objection  that  receiver  acted  with  register  on  hearing  of  case  must  be 
made  below. 

Approved  in  City  of  Charlotte  v.  Atlantic  Bitulithic  Co.,  228  Fed.  464, 
holding  objection  that  claim  on  contract  was  not  properly  presented 
cannot  be  first  heard  on  appeal;  Laurence  v.  Potter,  22  Wash.  49,  60 
Pac.  153,  holding  objection  that  decision  of  case  of  abandonment  was 
left  to  register  and  received  not  jurisdictional  and  waived  by  failure  to 
make  an  appeal  to  department. 

Department's  decision  as  to  facts  is  conclusive  in  absence  of  fraud  or 
conspiracy. 

Approved  in  Estes  v.  Timmons,  199  U.  S.  395,  50  L.  Ed.  244,  26  Sup. 
Ct.  85,  perjury  on  hfrfP""g  before  Land  Department  in  contest  over 
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homestead  entry  is  not  ground  for  equitable  relief;  O'Connor  v.  Gert- 
gens,  85  Minn.  498,  89  N.  W.  872,  holding  question  whether  patentee, 
plaintiff's  grantor,  was  bona  fide  purchaser  is  question  of  fact  for  Land 
Department. 

Miscellaneous.  Cited  in  People's  Telephone  etc.  Co.  v.  East  Tennessee 
Tel.  Co.,  103  Fed.  215,  43_C.  C.  A.  185,  holding  court  will  not  dismiss 
on  appeal  on  objection  first  made  there  of  insufficiency  of  amount  in- 
volved where  bill  claims  three  thousand  dollars  damages  from  trespass; 
Koenigsberger  v.  Richmond  Silver  Min.  Co.,  158  U.  S.  47,  39  L.  Ed.  891, 
15  Sup.  Ct.  754,  maintaining  jurisdiction  where  petition  to  transfer  was 
filed  in  State  Supreme  Court  before  it  acted. 

156  U.  8.  502-517,  39  It.  Ed.  511,  16  Sup.  Ot.  434,  NATIONAL  CASH- 
REGISTER  00.  V.  BOSTON  CASH  INDICATOR  ETC.  CO. 

If  new  use  of  device,  although  analogous  to  former,  produces  Important 
results,  patent  will  issue. 

Approved  in  Pitchburg  Duck  Mills  v.  Barrell,  216  Fed.  595, 132  C.  C.  A. 
598,  upholding  Barrel!  patent  No.  636,482,  for  drier-felt '  for  paper 
machines;  Weir  Frog  Co.  v.  Porter,  206  Fed.  674, 124  C.  C.  A.  470,  hold- 
ing  Porter  patent  for  derailing  switch  showed  no  new  invention ;  Toledo 
Computing  Scale  Co.  v.  Moneyweight  Scale  Co.,  178  Fed.  566,  upholding 
De  Vilbiss  patent  for  computing  scale;  Morgan  Engineering  Co.  v.  Alli- 
ance Mach.  Co.,  176  Fed.  109, 100  C.  C.  A.  30,  upholding  Shim  patent  for 
traveling  cranes;  O'Rourke  Eng.  etc.  Co.  v.  McMullen,  150  Fed.  349, 
Moran  patent  No.  500,149  for  air-lock,  void  as  to  claim  3  and  valid  as 
to  claim  2;  O'Rourke  Eng.  etc.  Co.  v.  McMullen,  150  Fed.  349,  Ban- 
patent  No.  514,843,  for  air-lock  for  caissons,  is  void  for  lack  of  invention 
as  to  claims  1,  3,  4,  6  and  8 ;  New  York  Belting  etc.  Co.  v.  Sierer,  149  Fed. 
769,  Furness  and  Watts  patent  No.  527,961,  for  tiled  floor,  is  void ;  Weld 
Mfg.  Co.  v.  Johnson  Service  Co.,  147  Fed.  238,  77  C.  C.  A.  376,  Johnson 
patent  No.  542,733,  for  heat-regulating  apparatus,  is  valid;  Edison  etc. 
Elec.  Co.  v.  Crouse  etc.  Co.,  146  Fed.  547,  Metzger  patent  No.  489,682, 
for  electric  lamp  socket,  claims  5  and  7  are  valid;  Westinghouse  Elec. 
etc.  Co.  v.  Stanley  Instrument  Co.,  133  Fed.  170,  68  C.  C.  A.  523,  Tesla 
patents  Nos.  511,559  and  511,560  for  improved  method  of  operating 
motors  are  valid;  Tannage  Patent  Co.  v.  Zahn,  70  Fed.  1005,  17  C.  C.  A. 
552,  upholding  Schultz  patent  for  tanning  leather;  Heap  v.  Tremont  etc. 
Mills,  82  Fed.  456,  27  C.  C.  A.  316,  upholding  Grosselin  patent  for 
"planetary' '  cloth-napping  machine;  Beach  v.  Hobbs,  82  Fed.  922,  up- 
holding certain  claims  of  Beach  patent  for  machine  for  attaching  stays 
to  box  corners ;  Consolidated  Car  etc.  Co.  v.  American  Elec.  etc.  Corp.,  82 
Fed.  997,  upholding  McElroy  patent  for  electrical  heater;  Adams  & 
Co.  v.  E.  T.  Burrowes  Co.,  93  Fed.  464,  upholding  Crissen  patent  for 
window  or  curtain  fixtures ;  Palmer  v.  John  E.  Brown  Mfg.  Co.,  84  Fed. 
457,  annulling  Palmer  patent  for  quilting-machine ;  Safeguard  Account 
Co..  v.  Wellington,  86  Fed.  148,  application  of  perforation  to  produce 


59  GOLDEY  v.  MORNING  NEWS.    156  U.  S,  518-526 

separability  is  not  invention;  Davock  v.  Chicago  etc.  R.  R.  Co.,  69  Fed. 
469,  arguendo. 

Distinguished  in  Plumb  v.  New  York  etc.  R.  R.  Co.,  97  Fed.  648,  hold- 
ing  void  for  lack  of  novelty  McKenna  patent  No.  348,289,  for  tube  air- 
brake attachment. 

Where  underlying  principles  of  machines  are  precisely  similar,  there  is 
infringement. 

Approved  in  F.  C.  Austin  Mfg.  Co.  v.  American  Well  Works,  121  Fed. 
78,  57  C.  C.  A.  330,  holding  Chapman  patent  Nd.  382,689,  for  well-boring 
apparatus  valid  and  infringed;  McKay, etc.  Mach.  Co.  v.  Copeland  etc. 
Mfg.  Co.,  77  Fed.  311,  Hurlburt  &  Kenqard  patent  for  flanging  shoe- 
connters,  held  anticipated;  Busch  v.  Jones,  16  App.  D.  C.  43,  enjoining 
infringement  of  Jones  dry-pressing  machine. 

Patent  No.  271,363,  for  cash  register  and  indicator,  held  valid  and  in- 
fringed. 

Approved  in  National  Cash  Register  Co.  v.  Navy  Cash  Register  Co., 
99  Fed.  566,  holding  valid  and  infringed  Ritty  and  Birch  patent  No. 
271,363,  for  cash  register. 

Miscellaneous.  Cited  in  National  Cash-Reg.  Co.  v.  Leland,  94  Fed. 
512,  37  C.  C.  A.  372,  as  to  effect  of  judgment. 

156  U.  S.  518-626,  39  L.  Ed.  517,  15  Sup.  Ot.  559,  GOLDEY  V.  MORNING 
NEWS. 

Supreme  Court  is  not  prevented,  by  section  1011  of  the  Revised  Statutes, 
from  reviewing  question  of  jurisdiction  depending  on  service. 

Approved  in  Wells  v.  Clark,  136  Fed.  465,  where  State  court  has 
acquired  jurisdiction  of  nonresident  by  attachment,  Federal  court,  after 
removal,  will  render  personal  judgment  to  be  satisfied  out  of  proceeds 
of  sale  of  attached  property. 

Constructive  service,  although  effective  in  jurisdiction  permitting  It, 
will  not  be  recognized  elsewhere. 

Approved  in  Cooper  v.  Newell,  173  U.  S.  567,  43  L.  Ed.  812,  19  Sup. 
Ct.  510,  Circuit  in  same  State  may  inquire  into  State  court's  jurisdic- 
tion; New  Haven  Pulp  etc.  Co.  v.  Downingtown  Mfg.  Co.,  130  Fed.  607, 
jurisdiction  of  Federal  court  depends  on  acts  of  Congress  and  not  State 
statutes;  Waters  v.  CentraJ  Trust  Co.,  126  Fed.  471,  62  C.  C.  A.  45,  hold- 
ing request  for  extension  of  time  to  plead  on  filing  of  petition  for  re- 
moval, does  not  constitute  a  waiver  of  objection  to  jurisdiction;  Millan 
v.  Mutual  Reserve  Fund  Life  Assn.,  103  Fed.  769,  holding  foreign  in- 
surance company  having  withdrawn  from  State  service  cannot  be  had 
upon  agents  under  State  statute;  McCord  Lumber  Co.  v.  Doyle,  97  Fed. 
23,  38  C.  C.  A.  34,  holding,  under  Minnesota  law,  foreign  corporation 
contracting  liability,  and  then  withdrawing  from  State  before  suit  is 
liable  to  personal  judgment  on  service  on  president;  Commonwealth  etc. 
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Ins.  Co.  v.  Hayden,  61  Neb.  455,  85  N.  W.  444,  holding  court  having 
jurisdiction  of  insolvent  corporation  to  wind  up  affairs  cannot  render 
personal  judgment  against  nonserved,  nonappealing  stockholder; 
Kemper-Thomas  Paper  Co.  v.  Shyer,  108  Tenn.  464,  67  S.  W.  860,  hold- 
ing unconstitutional  Shannon's  Code,  §5298,  so  far  as  providing  for 
deficiency  judgment  against  nonserved,  nonappearing  nonresident. 

Right  of  State  to  authorize  entry  of  personal  judgment  on  service  of 
process  on  resident  outside  of  State  limits.  Note,  Ann.  Gas. 
1912D,  697. 

Service  of  process  constituting  due  process  of  law.  Note,  50  L.  R.  A. 
581,  592. 

Validity  of  statute  providing  for  service  on  agent  of  nonresident 
partnership.    Note,  Ann.  Oas.  1916D,  813. 

States  are  not  required  to  give  credit  to  judgments  rendered  upon  con- 
structive service. 

Approved  in  Commercial  Mut.  Accident  Co.  v.  Davis,  213  U.  S.  250, 
255,  256,  53  L.  Ed.  787,  29  Sup.  Ct.  445,  holding  State  could  provide  for 
service  on  agent  of  foreign  corporation,  in  State  for  purpose  of  adjusting 
loss ;  New  Mexico  v.  Baker,  196  U.  S.  444,  49  L.  Ed-  545,  25  Sup.  Ct.  375, 
ownership  of  lands  in  New  Mexico  by  railroad  organized  under  act  of 
Congress,  none  of  whose  officers  are  located  in  territory,  is  not  sufficient 
to  authorize  service  on  president  while  passing  through  territory  on 
train. 

Federal  court  will  not  recognise  service  on  officer  of  foreign  corporation 
temporarily  in  State  in  personal  action. 

Approved  in  Riverside  etc.  Cotton  Mills  v.  Menefee,  237  U.  S.  192, 
195,  59  I*  Ed.  911,  913,  35  Sup.  Ct.  579,  holding  fact  that  director  of 
foreign  corporation  resides  in  State  does  not  confer  jurisdiction;  St. 
Louis  Southwestern  Ry.  Co.  v.  Alexander,  227  U.  S.  226,  Ann.  Oas.  1915B, 
77,  57  L.  Ed.  489,  33  Sup.  Ct.  245,  holding  railroad  maintaining  agent 
for  adjustment  of  claims  is  doing  business  in  State;  Bigelow  v.  Old 
Dominion  Copper  Min.  etc.  Co.,  225  U.  S.  136,  Ann.  Oas.  1913E,  875,  56 
L.  Ed.  1025,  32  Sup.  Ct.  641,  dismissing  suit  in  personam  brought  against 
nonresident  tort-feasor;  Herndon-Carter  Co.  v.  James  N.  Norris,  Son  & 
Co.,  224  U.  S.  499,  56  L.  Ed.  859,  32  Sup.  Ct.  550,  upholding  service  on 
one  who  was  ostensibly  corporation's  managing  agent;  Mechanical  Ap- 
pliance Co.  v.  Castleman,  215  U.  S.  442,  54  L.  Ed.  276,  30  Sup.  Ct.  125, 
holding  Federal  court  may  review  question  of  service  after  cause  has 
been  removed;  Peterson  v.  Chicago  etc.  R.  R.  Co.,  205  U.  S.  390,  61 
L.  Ed.  861,  27  Sup.  Ct.  513,  holding  foreign  corporation  transacting  its 
business  through  domestic  corporation  is  not  doing  business  in  State; 
Pennsylvania  etc.  Ins.  Co.  v.  Meyer,  197  U.  S.  413,  4ft  L.  Ed.  814,  25 
Sup.  Ct.  483,  for  purposes  of  service,  foreign  insurance  corporation  is 
doing  business  within  State  where  under  terms  of  its  policies  it  sends 
ltd  agents  to  adjust  losses;  Conley  v.  Mathieson  Alkali  Works,  190 


•  1 


61  OOLDEY  v.  MORNING  NEWS.    156  U.  S.  518-626 

U.  S.  410,  411,  47  K  Ed.  1115,  23  Sup.  Ct.  729,  730  (affirming  110  Fed. 
730),  holding  service  on  resident  directors  of  foreign  corporation  which 
has  ceased  to  operate  within  State  is  insufficient;  In  re  Grossmayer, 
177  U.  S.  50,  44  I*  E<L  666,  20  Sup.  Ct.  536,  holding  Circuit  Court  can- 
not enter  judgment  against  defendants,  partners,  without  service  on 
them;  Thornburn  v.  Gates,  225  Fed.  616,  refusing  to  allow  suit  against 
foreign  executor;  Ostrander  v.  Deerfield  Lumber  Co.,  206  Fed.  541,  542, 
544,  545,  refusing  to  uphold  service  made  on  president  temporarily  in 
Stale;  Chinn  v.  Foster-Milburn  Co.,  195  Fed.  161,  holding  return  of 
summons  is  prima  facie  evidence  of  valid  service;  Phelps  v.  Connec- 
ticut Co.,  188  Fed.  766,  refusing  to  uphold  service  on  secretary  in  State 
on  private  business ;  Hoyt  v.  Ogden  Portland  Cement  Co.,  185  Fed.  896, 
holding  agent  in  State  to  settle  claim  was  not  subject  to  process ;  Peper 
Automobile  Co.  v.  American*  Motor  Car  Sales  Co.,  180  Fed.  248,  and 
Southern  Photo  Material  Co.  v.  Eastman  Kodak  Co.,  224  Fed.  524,  both 
holding  sufficiency  of  service  should  be  determined  by  court  without 
jury;  Lawrence  v.  Southern  Pac.  Co.,  180  Fed.  827,  829,  830,  holding 
in  suit  by  stockholder  to  determine  rights  in  corporation,  latter  is  indis- 
pensable party;  William  Grace  Co.  v.  Henry  Martin  Brick  etc.  Mfg. 
Co.,  174  Fed.  133,  98  C.  C.  A.  167,  holding  traveling  salesman  is  not 
agent  of  foreign  corporation;  Sleicher  v.  Pullman  Co.,  170  Fed.  366, 
holding  corporation  maintaining  office  where  stock  is  transferred  and 
directors'  meetings  are  held  is  doing  business  in  State;  West  v.  Cincin- 
nati 'etc.  Ry.  Co.,  170  Fed.  351,  353,  354,  holding  soliciting  business 
through  agent  is  not  doing  business;  Craig  v.  Welch  Motor  Car  Co., 
165  Fed.  555,  refusing  to  uphold  service  on  director  in  State  on  private 
business ;  Courtney  v.  Pradt,  160  Fed.  570,  87  C.  C.  A.  463,  refusing  to 
allow  suit  against  foreign  administrator;  Wange  v.  Public  Ser.  Ry.  Co., 
159  Fed.  190,  refusing  to  uphold  service  where  corporation  was  not 
doing  business  in  district;  Goepfert  v.  Compagnie  Generate  Transat- 
lantique,  156  Fed.  190,  200,  holding  one  selling  tickets  for  foreign  steam- 
ship company  was  not  agent  for  service  of  process;  Wilkins  v.  Queen 
City  Sav.  Bank  etc.  Co.,  154  Fed.  173,  holding  prisoner  of  officer  to 
adjust  controversy  does  not  constitute  removal;  Venner  v.  Great  North- 
ern Ry.  Co.,  153  Fed.  411,  holding  stockholder  cannot  sue  corporation 
unless 'he  was  shareholder  at  time  of  act  complained  of;  Case  v.  Smith, 
Lineaweaver  &  Co.,  152  Fed.  732,  and  McGuire  v.  Great  Northern  Ry. 
Co.,  155  Fed.  231,  232,  both  holding  agent  employed  to  solicit  business 
is  not  agent  for  service  of  process;  Ladd  Metals  Co.  v.  American  Min. 
Co.,  152  Fed.  1010,  holding  secretary  in  State  for  purpose  of  taking 
deposition  is  not  amenable  to  process ;  Lathrop-Shea  &  Henwood  Co.  v. 
Interior  Const,  etc.  Co.,  150  Fed.  670,  where  foreign  corporation  which 
had  complied  with  law  of  New  York  in  reference  *to  appointing  process 
agent  ceased  doing  business  in  that  State,  service  on  Secretary  of  State 
was  insufficient;  Cella  Commission  Co.  v.  Bohlinger,  147  Fed.  422,  8 
L.  B.  A.  (N.  S.)  537,  78  C.  C.  A.  467,  Act  Ark.  Kirby's  Dig.,  §835, 
which  authorizes  personal  judgment  against  foreign  corporation  after 
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service  of  summons  upon  auditor,  is  void ;  Buffalo  etc.  Brick  Co.  v.  Amer- 
ican etc.  Machinery  Co.,  141  Fed.  212,  State  court  cannot  acquire  juris- 
diction of  foreign  corporation  not  doing  business  in  State  by  serving 
summons  on  its  president  who  is  temporarily  in  State; -Johnson  v.  Com- 
puting Scale  Co.,  139  Fed.  340,  jurisdiction  of  corporation  of  another 
State  having  no  property  or  place  of  business  there  cannot  be  acquired 
.by  serving  officer  who  is  temporarily  in  State  on  private  business ;  Cooper 
v.  Brazelton,  135  Fed.  479,  68  C.  C.  A.  188,  president  of  bank  to  whom 
members  of  foreign  association  paid  dues  to  be  forwarded  to  home  office 
of  association,  but  who  had  no  authority  to  make  collections,  was  not, 
after  association  was  in  liquidation,  agent  for  association  for  purpose  of 
service  of  process;  New  Haven  Pulp  etc.  Co.  v.  Downingtown  Mfg.  Co., 
130  Fed.  608,  609,  where  officer  of  foreign  corporation  was  sued  in  pro- 
eess  while  in  Connecticut  on  business,  and  corporation  had  no  office  or 
place  of  business  there,  service  was  good,  it  appearing  that  the  corpo- 
ration had  made  number  of  sales  there;  Central  Grain  &  S.  Exch.  v. 
Board  of  Trade,  125  Fed.  467,  60  C.  C.  A.  299,  holding  service  upon 
agent  is  not  service  upon  foreign  corporation  unless  corporation  is 
operating  in  State ;  Frawley  v.  Pennsylvania  Casualty  Co.,  124  Fed.  263, 
holding  collection  of  single  renewal  premium  of  foreign  insurance  com- 
pany does  not  render  agent  agent  of  company  for  service  in  State ;  Cady 
v.  Associated  Colonies,  119  Fed.  424,  holding  constructive  service  under 
State  law  cannot  confer  jurisdiction  on  corporation  not  operating  in 
State;  Ellsworth  Trust  Co.  v.  Parramore,  108  Fed.  908,  48  C.  C.  A?  132, 
holding  service  in  Illinois  on  agent  of  Iowa  corporation  with  headquar- 
ters in  Iowa  confers  no  jurisdiction  upon  Federal  court  sitting  in  Flor- 
ida ;  Eldred  v.  American  Palace-Car  Co.,  105  Fed.  456,  45  C.  C.  A.  1, 
holding  no  jurisdiction  over  foreign  corporation  not  operating  within 
State  conferred  by  service  upon  one  who  was  director  two  years  before ; 
Doe  v.  Springfield  Boiler  &  Mfg.  Co.,  104  Fed.  688,  44  C.  C.  A.  128,  hold- 
ing broker  making  occasional  sales  of  foreign  manufacturing  company's 
machinery  but  not  appointed  agent  cannot  receive  service  for  corporation 
within  Cal.  Code  Civ.  Proc,  §  411 ;  Eldred  v.  American  Palace-Car  Co.,  103 
Fed.  211,  holding  jurisdiction  of  nonresident  defendant  not  acquired  by 
service  on  resident  director  where  property  not  alleged  to  lie  in  district; 
Ralya  Market  Co.  v.  Armour  &  Co.,  103  Fed.  532,  holding  service  upon 
agent  of  partnership  confers  no  jurisdiction  over  individual  partners; 
Swann  v.  Mutual  Reserve  Fund  Life  Assn.,  100  Fed.  925,  928,  holding 
no  jurisdiction  of  foreign  insurance  company  conferred  by  service  on 
insurance  commissioner  after  revocation  by  State  of  rights  to  operate 
therein;  Jameson  v.  Simonds  Saw  Co.,  2  Cal.  App.  585,  84  Pac.  290, 
single  transaction  by  foreign  corporation  does  not  constitute  "  doing 
business/ '  within  Code  Civ.  Proc.,  §  411,  authorizing  service  of  summons 
of  such  corporation  on  manager;  Dexter  v.  Lichliter,  24  App.  D.  C.  227, 
228,  holding  action  of  interpleader  required  personal  service;  Brown- 
Ketcham  Iron  Works  v.  George  B.  Swift  &  Co.,  53  Ind.  App.  639,  64tf, 
647,  100  N.  E.  587,  589,  upholding  State  law  requiring  foreign  corpora- 
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tions  to  designate  agent  for  service' of  process;  Raher  v.  Raher,  150 
Iowa,  539,  Ann,  Gas.  1912D,  680,  85  L.  E.  A.  (N.  S.)  292,  129  N.  W.  503, 
holding  personal  judgment  cannot  be  rendered  on  personal  service  with-' 
out  State;  Aikmann  v.  Sanderson  &  Porter,  122  La,  267,  47  South.  601,- 
holding  process  of  Louisiana  courts  cannot  be  served  beyond  their  juris- 
diction; Nichols  v.  Vaughan,  217  Mass.  551, 105  N.  E.  377,  holding  time 
of  debtor's  absence  from  State  is  to  be  excluded  from  time  of  limitation 
for  bringing  action;  Old  Dominion  Copper  Min.  etc.  Co.  v.  Bigelow,  203 
Mass.  208,  40  L.  E.  A.  (N.  S.)  814,  89  N.  E.  214,  holding  court  has  no 
jurisdiction  in  suit  in  personam  against  joint  tort-feasor  residing  out- 
side State;  Matthews  v.  Montreal  Mining  Co.,  183  Mich.  546,  150  N.  W. 
129,  refusing  to  recognize  judgment  not  supported  by  sufficient  service; 
W.  J.  Armstrong  Co.  v.  New  York  Cent.  etc.  R.  Co.,  129  Minn.  108, 110, 
Ann,  Oas.  1916E,  335,  151  N.  W.  918,  919,  holding  corporation  maintain- 
ing agent  to  solicit  business  in  doing  business  in  State;  Atkinson  v.  United 
States  Operating  Co.,  129  Minn.  233, 152  N.  W.  410,  holding  corporation 
selling  stock  in  State  is  doing  business;  Zelnicker  Supply  Co.  v.  Cotton 
Oil  Co.,  103  Mo.  App.  97,  77  S.  W.  322,  return  of  summons  on  foreign  cor- 
poration which  fails  to  show  corporation  has  office  in  the  State  is  in- 
sufficient* under  Rev.  Stats.  1899,  §  570;  Bagdon  v.  Philadelphia  etc.  Iron 
Co.,  217  N.  Y.  438,  111  N.  E.  1077,  upholding  service  made  on  agent 
designated  by  corporation;  Grant  v.  Cananea  Consol.  Copper  Co.,  189 
N.  Y.  249,  82  N.  E.  193,  holding  State  statute  justified  service  made  on 
president  of  foreign  corporation;  Hochstein  v.  James  W.  Hill  Co.,  76 
N.  H.  294,  82  Atl.  172,  refusing  to  uphold  service  made  on  agent  pass- 
ing through  State  on  pleasure  trip;  Abbeville  Electric  Co.  v.  Western 
Electric  Co.,  61  S.  C.  375,  39  S.  E.  564,  sustaining  jurisdiction  obtained 
under  Code  Civ.  Proc,  §  115,  by  service  on  traveling  agent  of  nonresident 
corporation  having  no  resident  agent,  place  of  business  or  property 
therein;  Bristol  v.  Brent,  38  Utah,  64,  110  Pac.  359,  upholding  service 
made  on  agent  soliciting  business  in  State;  United  States  Graphite  Co. 
v.  Pacific  Graphite  Co.,  68  Fed.  443,  and  Rust  v.  United  States  Water- 
Works  Co.,  70  Fed.  137,  17  C.  C.  A.  16,  both  following  rule;  Central 
Trust  Co.  v.  Chattanooga  etc.  R.  R.,  68  Fed.  688,  where  garnishee  and 
principal  debtor  were  nonresidents;  De  Castro  v.  Compagnie  Francaise 
etc,  76  Fed.  426,  where  company  had  ceased  to  do  business  locally; 
National  Bank  of  Wilmington  &  Brandywine  v.  Furtick,  2  Marv.  (Del.) 
52,  69  Am,  St.  Rep.  104,  44  L.  R.  A.  118,  42  Atl.  481,  act  of  1881  does 
not  authorize  attachment  of  foreign  corporation;  Associated  Press  v. 
United  Press,  104  Ga.  55,  29  S.  E.  871,  where  attachment  suit,  without 
levy,  was  filed  against  foreign  corporation;  Farrell  v.  Oregon  Gold  Co., 
31  Or.  467,  49  Pac.  877,  construing  local  statute. 

Distinguished  in  Reilly  v.  Philadelphia  etc.  Ry.  Co.,  109  Fed.  351, 
holding  service  upon  director  found  within  district  charged  with  no 
-  corporate  business  is  not  sufficient  under  general  law;  Meyer  v.  Penn- 
sylvania etc.  Ins.   Co.,  108  Fed.   170,  sustaining  service   on   resident 
director  of  corporation  doing  business  within  the  State;  Howard  v. 
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Chesapeake  etc.  Ry.  Co.,  11  App.  D.  C.  333,  334,  upholding  attachment 
against  foreign  corporation  doing  business  in  district;  Paster  v.  Parker 
Mercantile  Co.,  64  N. ,  J.  Eq.  600,  55  AtL  817,  denying  motion  to  set 
aside  service  of  subpoena  made  on  president  of  defendant,  a  foreign 
corporation,  while  in  State  on  private  business;  Menefee  v.  Riverside 
etc.  Cotton  Mills,  161  N.  C.  166,  167,  169,  76  S.  E.  743,  744,  upholding 
service  made  on  resident  director;  Fond  du  Lac  Cheese  etc.  Co.  v.  Hen- 
ningsen  Produce  Co.,  141  Wis.  72,  123  N.  W.  641,  upholding  service  on 
secretary  and  manager  in  State  for  purpose  of  settling  claim;  Barrow 
S.  S.  Co.  v.  Kane,  170  U.  S.  Ill,  42  L.  Ed.  968,  18  Sup.  Ct.  530,  Circuit 
Court  has  jurisdiction  on  service  of  resident  agent,  though  State  stat- 
ute silent;  Connecticut  Mutual  life  Ins.  Co.  v.  Spratley,  172  U.  S.  610, 
43  L.  Ed.  572,  19  Sup.  Ct.  311,  insurance  company  carrying  local  policies 
does  local  business,  though  not  soliciting;  Palmer  v.  Chicago  Herald 
Co.,  70  Fed.  887,  where  newspaper  maintained  agent  in  State;  Christie 
v.  Davis  Coal  etc.  Co.,  92  Fed.  4,  under  facts;  Donahue  v.  Calumet  Fire- 
Clay  Co.,  94  Fed.  25,  arguendo. 

Attachment  and  garnishment — Foreign  corporations.  Note,  69  Am. 
St.  Rep.  113. 

Jurisdiction  of  foreign  corporations.    Note,  85  Am.  St.  Rep.  912. 

Service  upon  nonresident  officer  of  foreign  corporation  while  in 
State  in  connection  with  transaction  to  which  action  relates. 
Note,  43  L.  R.  A.  (N.  S.)  1015. 

Removal  petition  must  be  filed  by  time  limited  in  State  court  for  any 
defense  .whatever. 

Approved  in  Park  Square  Automobile  Station  v.  American  Locomo- 
tive Co.,  222  Fed.  985,  holding  where  neither  plaintiff  nor  defendant 
is  resident  of  State,  cause  is  removable  to  District  Court  of  defend- 
ant's residence;  Lantz  v.  Fretts,  173  Fed.  1008,  holding  cause  cannot 
be  removed  after  hearing  of  demurrer  in  State  court;  Fidelity  & 
Casualty  Co.  v.  Hubbard,  117  Fed.  952,  holding,  under  Va.  Code,  §  3260, 
petition  for  removal  filed  after  entry  of  judgment  nisi  for  want  of 
appearance  is  too  late;  Head  v.  Selleck,  110  Fed.  786,  787,  holding 
time  for  removal  of  cause  expires  at  opening  of  court  on  day  after 
retarn  day  of  the  writ;  Winkler  v.  Chicago  etc.  Ry.  Co.,  108  Fed.  307, 
holding  petition  for  removal  must  be  filed  in  State  court  before  trial 
of  issue  of  law  on  demurrer  for  want  of  facts;  Ewert  v.  Minneapolis 
etc.  R.  Co.,  128  Minn.  78,  Ann.  Cas.  1916D,  1047,  150  N.  W.  224,  hold- 
ing no  appeal  lies  from  order  transferring  cause  to  Federal  court; 
Fidelity  Trust  etc.  Co.  v.  Newport  News  etc.  Co.,  70  Fed.  407,  where 
local  statute  gives  twenty  days  for  answer,  petition  twenty  days  after 
special  appearance  is  too  late;  Frink  v.  Blackington  Co.,  80  Fed.  307, 
Massachusetts  rule  requiring  answer  in  time  limited  for  appearance 
governs  removal  petition;  Gregory  v.  Boston  Safe-Deposit  etc.  Co., 
88  Fed.  4,  removal  petition  after  answer  day  is  too  late  under  act  of 
1887. 
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Distinguished  in  Groton  Bridge  etc.  Co.  v.  American  Bridge  Co., 
137  Fed.  296,  tinder  Comp.  Stats.  1901,  p.  510,  providing  for  removal 
of  suit  to  Federal  court,  defendant  was  in  time  where  he  filed  his  peti- 
tion in  State  court  before  expiration  of  time  to  plead ;  Collins  v.  Scott, 
76  Fed.  614,  failure  to  object  to  lateness  of  petition  is  waiver. 

Appearance  to  petition  for  removal  does  not  waive  objection  to  sultt- 
dency  'of  service. 

Approved  in  Cain  v.  Commercial  Publishing  Co.,  232  U.  S.  131,  134, 
58  L.  Ed.  537,  538,  34  Sup.  Ct.  284,  holding  appearance  for  purpose  of 
effecting  removal  is  not  waiver  of  jurisdictional  objections ;  McLaughlin 
Bros.  v.  Hallowell,  228  U.  S.  292,  57  L.  Ed.  841,  33  Sup.  Ct.  465,  refus- 
ing to  allow  removal  of  suit  against  partnership;  Big  Vein  Coal  Co.  v. 
Read,  229  U.  S.  38,  57  L.  Ed.  1056,  33  Sup.  Ct.  694,  holding  nonresident 
does  not  submit  to  jurisdiction  by  appearing  to  quash  attachment; 
Davis  v.* Cleveland  etc.  Ry.  Co.,  217  U.  S.  174,  18  Ann.  Gas.  907,  27 
L.  R.  A.  (N.  S.)  1823,  54  L.  Ed.  718,  30  Sup.  Ct.  463,  holding  non- 
resident may  appear  specially  to  quash  writs  of  attachment;  Clark  v. 
Wells,  203  U.  S.  171,  51  L.  Ed.  141,  27  Sup.  Ct.  43,  holding  appearance 
for  purpose  of  removal  of  cause  is  not  waiver  of  manner  of  service; 
Conley  v.  Mathieson  Alkali  Works,  190  U.  S.  411,  47  L.  Ed.  1115,  23  Sup. 
Ct.  730,  holding  insufficient  service  on  resident  directors  of  foreign  corpo- 
ration no  longer  operating  within'  State;  Vitkus  v.  Clyde  S.  S.  Co.,  232 
Fed.  289,  290,  and  Lowitz  v.  Kimmerle,  221  Fed.  859,  137  C.  C.  A.  415, 
both  applying  rule ;  Palmer  v.  Delaware  etc.  R.  Co..  222  Fed.  465,  hold- 
ing institution  of  second  action  on  same  state  of  facts  will  not  cause 
Federal  courts  to  discontinue  first  action  previously  removed;  Clark* 
Herrin-Campbell  Co.  v.  H.  B.  Claflin  Co.,  218  Fed.  431, 134  C.  C.  A.  229, 
holding  appearing  to  contest  appointment  of  receiver  was  waiver  of 
objection  to  jurisdiction;  Fountain  v.  Detroit  etc.  Ry.  Co.,  210  Fed. 
983,  holding  sufficiency  of  process  may  be  determined  after  removal; 
Murphy  v.  Herring-Hall-Marvin  Safe  Co.,  184  Fed.  496,  holding  ob- 
taining order  extending  time  to  answer  is  waiver  of  defect  of  service; 
Webster  v.  Iowa  State  Trav.  Men's  Assn.,  165  Fed.  370,  holding  motion 
to  quash  service  will  be  determined  by  facts  at  time  of  removal; 
Thomson-Houston  Electric  Co.  v.  Electrose  Mfg.  Co.,  155  Fed.  546, 
holding  general  demurrer  waives  abjection;  International  Text  Book 
Co.  v.  Heartt,  136  Fed.  131,  69  C.  C.  A.  127,  filing  petition  for  removal 
to  Circuit  Court  from  State  court  amounts  to  special  appearance  in 
State  court;  Cavanagh  v.  Manhattan  Transit  Co.,  133  Fed.  819,  after 
removal  defendant  may  move  to  vacate  service,  if  special  appearance 
only  is  made  for  that  purpose;  Louden  Machinery  Co.  v.  American  etc. 
Iron  Co.,  127  Fed.  1010,  holding  appearance  in  State  court  to  plead 
that  defendant  was  not  within  State  does  not  give  State  jurisdiction; 
Calderhead  v.  Downing,  103  Fed.  30,  holding  appearance  to  attack  validity 
of  attachment  against  him  individually  by  one  sued  as  individual  and 
XVH— 5 
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as  partner  does  not  affect  removal  by  partnership;  Ralya*' Market  Co. 
v.  Armour  &  Co.,  102  Fed.  533,  holding  appearance  .of  defendant  in 
suit  against  partnership  is  not  appearance  of  individual  partners; 
Paul  v.  Baltimore  etc.  R.  R.  Co.,  33  Ind.  App.  167,  69  N.  E.  1028, 
where  party  appeared  in  State  court  specially  to  petition  for  removal, 
and  nothing  was  done  in  Federal  court  to  file  the  papers,  the  appear- 
ance was  not  general  appearance;  Ewald  v.  Ortynsky,  77  N.'  J.  Eq.  87, 
75  Atl.  582,  holding  question  of  service  should  be  raised  by  motion  to 
quash;  Wabash  Western  Ry.  Co.  v.  Brow,  164  U.  S.  276,  41  L.  Ed.  433, 
17  Sup.  Ct.  127,  and  Kinne  v.  Lant,  68  Fed.  439,  both  following  rule; 
National  Ace.  Soc.  v.  Spiro,  71  Fed.  898,  18  C.  C.  A.  382,  certifying 
up  question  of  waiver  where  appearance  for  removal  was  not  limited; 
Whiteley  etc.  Castings  Co.  v.  Sterlingworth  Ry.  Supply  Co.,  83  Fed. 
855,  demurring  and  filing  bond  discharging  attachment  before  answer 
day  does  not  waive  removal. 

Distinguished  in  Western  Life  Indemnity  Co.  v.  Rupp,  235  U.  S. 
272,  59  L.  Ed.  224,  35  Sup.  Ct.  37,  holding  State  could  convert  appear- 
ance to  test  jurisdiction  into  general  appearance. 

Removal  ia  not  admission  that  cause  was  rightfully  pending  In  State 
court. 

Approved  in  Sharkey  ▼.  Indiana,  D.  &  W.  Ry.  Co.,  186  U.  S.  479, 
46  L.  Ed.  1266,  22  Sup.  Ct.  941,  reaArming  rule;  Courtney  v.  Pradt, 
196  U.  S.  92,  49  L.  Ed.  399,  25  Sup.  Ct.  208,  dismissal  by  Federal  Cir- 
cuit Court  of  suit  against  foreign  executor  for  want  of  jurisdiction 
does  not  present  want  of  jurisdiction  as  Federal  question;  Davis  v. 
Cleveland  etc.  Ry..  Co.,  146  Fed.  407,  removal  of  cause  does  not  pre- 
clude defendant  from  challenging  jurisdiction  of  either  court  over  his 
person;  Corbitt  v.  Farmers'  Bank,  114  Fed.  603,  holding  removal  of 
cause  does  not  deprive  defendant  of  right  to  move  for  abatement  of 
attachment  by  which  court  acquired  jurisdiction;  Wabash  Ry.  Co.  v. 
Brow,  164  U.  S.  277,  280,  41  L.  Ed.  434,  435,  17  Sup.  Ct.  127,  128, 
and  Adams  v.  Heckscher,  80  Fed.  744,  both  following  rule;  Mexican 
Nat.  R.  R.  Co.  v.  Davidson,  157  U.  S.  207,  39  L.  Ed.  675,  15  Sup.  Ct. 
565,  jurisdiction  on  removal  does  not  exceed  original  jurisdiction; 
Hale  v.  Wharton,  73  Fed.  748,  where  service  was  upon  nonresident 
attending  court  in  another  case.     « 

Distinguished  in  Empire  Min.  Co.  v.  Propeller  Tow-Boat  Co.,  108 
Fed.  903,  holding  defendant  filing  removal  petition  waives  privilege 
of  trial  in  court  of  his  district;  Purdy  v.  Muller,  81  Fed.  514,  515,  516, 
refusing  to  dismiss  where  jurisdiction  was  acquired  by  attachment. 

Miscellaneous.  Cited  in  Knight  v.  Shelton,  134  Fed.  440,  action  to 
recover  damages  for  preventing  plaintiff  from  voting  for  member  of 
Congress,  if  requisite  amount  involved  is  within  jurisdiction  of  Federal 
court;  Moredock  v.  Kirby,  118  Fed.  183,  185,  holding  invalid  as  to 
actions  in  personam  Ky.  Civ.  Code  Prac,  §  51,  providing  for  service 
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on  resident  agent  of  nonresidents;  Chapman  v.  Reynolds,  77  Fed.  276, 
23  C.  C.  A.  166,  considering  objection  to  refusal  to  charge,  though 
not  specific,  under  implied  agreement;  Bigelow  v.  Nickerson,  70  Fed. 
121,  30  L.  R.  A.  341,  17  C.  C.  A.  1,  without  special  application. 

156  U.  8.  62t-536,  39  L.  Ed.  520,  16  Sup.  Ot.  430,  EVERS  ▼.  WATSON. 

0 

Presumption  is  against  party  objecting  where  circumstances  of  removal 
do  not  appear. 

Approved  in  Watson  v.  Bonfils,  116  Fed.  160,  53  C.  C.  A.  535,  hold- 
ing on  collateral  attack  jurisdiction  of  Federal  court  is  presumed; 
Healey  v.  Humphrey,  81  Fed.  992,  27  C.  C.  A.  39,  where  bill  assailing 
replevin  judgment  did  not  show  location  of  replevied  property;  Boat- 
men's Bank  v.  Fritzlen,  75  Kan.  495,  22  L.  R.  A.  (N.  S.)  1235,  89 
Pac.  921,  holding  court  will  dismiss  as  to  sham  defendant,  joined  for 
purpose  of  defeating  removal. 

Under  act  of  1875,  Circuit  Court  has  power  to  rearrange  parties  to  sus- 
tain jurisdiction. 

Approved  in  Venner  v.  Great  Northern  Ry.  Co.,  209  U.  S.  32,  52 
L.  Ed.  660,  38  Sup.  Ct.  328,  holding  corporate  defendant  and  com- 
plaining stockholder  will  not  be  aligned  on  same  side  of  controversy; 
Stephens  v.  Smartt,  172  Fed.  471,  holding  suit  against  church  was  in 
fact  suit  against  officers,  all  of  whom  were  of  same  State  and  cause 
was  not  removable;  Boatmen's  Bank  v.  Fritzlen,  135  Fed.  658,  68 
C.  C.  A.  288,  separate  causes  of  action  disclosed  by  bill  in  single  suit; 
Pullman's  Palace  Car  Co.  v.  Washburn,  66  Fed.  794,  reaffirming  rule; 
Hutton  v.  Bancroft,  77  Fed.  482,  where  interests  of  resident  defendant 
and  plaintiff  were  identical. 

After  final  decree,  want  of  jurisdiction,  apparent  on  record,  is  not 
available  collaterally. 

Approved  in  Riverdale  Cotton  Mills  v.  Alabama  etc.  Mfg.  Co.,  198 
U.  S.  198,  49  L.  Ed.  1016,  25  Sup.  Ct.  629,  judgment  in  Federal  court 
whose  jurisdiction  is  invoked  on  ground  of  diverse  citizenship  cannot 
be  collaterally  attacked  that  there  was  no  diversity;  New  Orleans  v. 
Fisher,  180  U.  S.  196,  45  L.  Ed.  492,  21  Sup;  Ct.  352,  holding  Circuit 
Court's  judgment  as  to  competency  of  plaintiff's  assignors  to  sue,  and 
as  to  diversity  of  citizenship,  cannot  be  impeached  collaterally  or  on 
creditor's  bill;  Loeser  v.  Savings  Deposit  Bank  etc.  Co.,  163  Fqd.  214, 
89  C.  C.  A.  642,  holding  review  of  judgment  of  court  of  bankruptcy 
on  appeal  is  erroneous  but  not  void;  Dowdell  v.  United  States  District 
Court,  139  Fed.  446;  71  C.  C.  A.  288,  after  termination  of  proceedings 
in  Admiralty  Court  to  limit  liability,  court  has  no  power  to  open  pro- 
ceedings for  other  claimants;  Blue  Mt.  Iron  etc.  Co.  v.  Portncr,  131 
Fed.  59,  65  C.  C.  A.  295,  in  suit  in  Federal  court  where  foreclosure 
is  involved  and  also  the  validity  of  the  mortgage,  position  of  parties 
should   not   be   considered   for  purpose   of   determining   jurisdiction; 
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Richmond  etc.  R.  R.  Co.  v.  Gorman,  7  App.  D.  C.  108,  holding  grant 
of  letters  of  administration  is  not  subject  of  collateral  attack;  Finley 
v.  Chamberlin,  46  Fla.  587,  35  South.  3,  decree  rendered  after  transfer 
to  another  circuit  is  not  void  on  collateral  attack  because  facts  show* 
ing  disqualification  of  original  judge  are  imperfectly  set  out  in  the 
record;  Clark  v.  Eltinge,  38  Wash.  382,  107  Am.  St  Rep.  858,  80  Pac. 
558,  judgment  of  another  State  rendered  on  service  by  publication  to 
foreclose  mortgage  is  conclusive  in  Washington  where  no  personal  judg- 
ment was  sought;  Cutler  v.  Huston,  158  U.  S.  431,  89  L.  Ed.  1048,  15 
Sup.  Ct.  871,  and  Goodsell  v.  Delta  etc.  Land  Co.,  166  U.  S.  718,  41 
L.  Ed.  1186,  17  Sup.  Ct.  993,  dismissing  appeal  in  72  Miss.  588,  18 
South.  454,  upholding  unreversed  Circuit  Court's  judgments;  Dexter 
v.  Sayward,  84  Fed.  303,  declining  to  annul  mandate  of  Circuit  Court 
of  Appeals.  ' 

Judicial  sale,  on  record,  will  not  be  annulled,  as  against  bona  fide  pur- 
chasers, after  four  years. 

Approved  in  Bower  v.  Stein,  177  Fed.  679,  101  C.  C.  A.  299,  holding 
delay  of  five  years  will  bar  right  to  redemption;  Calivada  Colonization 
Co.  v.  Hays,  119  Fed.  209,  holding  delay  of  six  years  defeats  suit  to 
cancel  stock  certificates;  Freeman  v.  Wood,  14  N.  D.  109,  103  N.  W. 
396,  refusing  to  set  aside  account  of  assignee  for  benefit  of  creditors 
on  account  of  delay. 

166  U.  8.  537-644,  39  L.  Ed.  524,  15  Sup.  Ot.  406,  ABD  y.  BRANDON. 

Judgment  against  government  in  suit  to  annul  patent  does  not  conclude 
one  not  party  thereto. 

Approved  in  Brandon  v.  Ard,  211  U.  S.  18,  20,  23,  25,  53  L.  Ed.  71, 
72,  73,  74,  29  Sup.  Ct.  1,  applying  rule  in  suit  by  government  to  set 
aside  patent  to  railway;  Brandon  v.  Ard,  74  Kan.  430,  118  Am.  St.  Rep. 
321,  87  Pac.  368,  holding  judgment  against  United  States  in  suit  to 
cancel  patent  will  not  bar  homesteader  from  setting  up  his  homestead. 

Wrongful  rejection  of  homestead  application  and  failure  to  appeal  does 
not  defeat  rights. 

Approved  in  Camp  v.  Boyd,  229  U.  S.  560,  57  L.  Ed.  1330,  33  Sup. 
Ct.  785,  holding  court  will  amend  judicial  deed  so  as  to  convey  what 
was  intended;  Weeks  v.  Bridgman,  159  U.  S.  546,  40  L.  Ed.  255,  16 
Sup.  Ct.  74,  and  Duluth  etc.  R.  R.  Co.  v.  Roy,  173  U.  S.  590,  591, 
43  L.  Ed.  882,  19  Sup.  Ct.  550,  551  (affirming  69  Minn.  552,  72  N.  W. 
795),  where  patents  issued  to  adverse  claimants  pending  contests;  West 
v.  Edward  Rutledge  Timber  Co.,  210  Fed.  191,  holding  settler  will 
not  be  disqualified  because  he  holds  more  than  one  hundred  and  sixty 
acres  of  land;  Cloquet  Lumber  Co.  v.  Burns,  207  Fed.  46,  47,  124 
C.  C.  A.  600,  holding  one  making  entry  on  public  lands  may  replevin 
trees  unlawfully  removed;  Sullivan  v.  Damon,  202  Fed.  287,  holding 
decision  of  Land  Department  is  conclusive  on  courts;  United  States 


69  ARD  v.  BRANDON.  156  U.  S.  537-t544 

v.  Collett,  159  Fed.  933,  87  C.  C.  A.  460,  holding  patent  will  not  be 
canceled  on  account  of  temporary  absence  dne  to  sickness;  Castor  v. 
Dnfur,  133  Iowa,  538,  111  N.  W.  44,  upholding  title  of  homestead  entry 
as  against  tax  deed;  Missouri  K.  &  T.  Ry.  Co.  v.  Pratt,  73  Kan.  212, 
9  Ann.  Gas.  751,  85  Pac.  142,  holding  right  to  recover  damages  for 
breach  of  warranty  of  title  cannot  be  defeated  by  limitations  caused 
by  litigation  over  land;  Donohue  v.  St.  Paul  etc.  Ry.  Co.,  101  Minn. 
250,  112  N.  W.  418,  holding  rights  acquired  by  settlement  on  unsur- 
veyed  land  will  not  be  divested  by  grant  to  railroad;  Graham  v.  Great 
Falls  etc.  Co.,  30  Mont.  401,  76  Pac.  811,  preferential  right  given 
under  U.  S.  Comp.  Stats.  1901,  p.  1392,  was  privilege  of  becoming 
first  entryman;  Power  v.  Sla,  24  Mont.  250,  61  Pac.  470,  holding  de- 
fendant claiming  under  relocation  of  alleged  forfeited  mining  claim 
must  establish  such  forfeiture  and  own  right  to  claim;  McCarter  v. 
Booy  Oyster  Co.,  78  N.  J.  L.  401,  75  Atl.  214,  refusing  to  admit  evidence 
that  granted  lands  were  natural  oyster-beds;  Morrow  v.  Warner  Val- 
ley Stock  Co.,  56  Or.  347,  101  Pac.  184,  holding  homestead  accruing 
before  grant  of  swamp-lands  to  State  will  not  be  affected  by  issuance 
of  patent  to  State;  Garrett  v.  Walcott,  25  Okl.  584,  106  Pac.  852,  hold- 
ing court  of  equity  will  grant  relief  to  Indian  seeking  allotment;  Great 
Northern  Ry.  Co.  v.  Hower,  69  Wash.  385,  125  Pac.  162,  holding  home- 
stead will  not  be  defeated  because  cabin  erected  on  wrong  quarter- 
section;  dissenting  opinion  in  Weyerhaeuser  v.  Hoyt,  219  U.  S.  415, 

55  L.  Ed.  276,  31  Sup.  Ct.  300,  majority  holding  lands  granted  to  rail- 
road are  not  subject  to  entry  between  date  of  filing  and  date  of  ap- 
proval ;  dissenting  opinion  in  Paine  v.  Foster,  9  Okl.  280,  60  Pac.  30,  31, 
majority  holding  when  all  the  evidences  of  good  faith  of  homestead 
settler  are  found  to  exist  by  Secretary  of  Interior,  rejection  of  his 
claim  is  contrary  to  Homestead  Act. 

Distinguished  in  Great  Northern  Ry.  Co.  v.  Hower,  236  U.  S.  713,  59 
L.  Ed.  803,  35  Sup.  Ct.  465,  holding  building  home  on  another  quarter-sec- 
tion will  not  satisfy  entry;  Hartman  v.  Warren,  76  Fed.  163,  22  C.  C.  A. 
30,  stranger  to  title  cannot  charge  land  erroneously  patented  with  trust; 
Norton  v.  Evans,  82  Fed.  807,  27  C.  C.  A.  168,  under  facts ;  dissenting 
opinion  in  Trodick  v.  Northern  Pac.  Ry.  Co.,  164  Fed.  925,  90  C.  C.  A. 
653,  majority  holding  settler  may  purchase  improvements  from  previous 
homesteader;  dissenting  opinion  in  Morrow  v.  Warner  Valley  Stock  Co., 

56  Or.  353,  356,  358, 101  Pac.  186,  187, 188,  majority  holding  homesteads 
accruing  before  grant  of  swamp-lands  to  State  are  not  affected  by  issu- 
ance of  patent  to  State. 

Law  favors  bona  fide  settlers. 
Approved  in  Knepper  v.  Sands,  194  U.  S.  485,  48  L.  Ed.  1086,  24  Sup. 
Ct.  744,  protection  to  bona  fide  purchasers  under  Act  of  March  3,  1887, 
§  4,  does  not  extend  to  one  who  purchased  after  that  date  unearned 
lands  included  in  the  grant  made  by  act  of  May  12,  1864;  Oregon  etc. 
ft.  R.  Co.  v.  United  States,  189  U.  S.  114,  47  L.  Ed.  731,  23  Sup.  Ct.  620, 
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sustaining  claim  of  bona  fide  settler  on  indemnity  lands  previously  occu- 
pying land  with  intention  to  perfect  title  upon  surety;  Nelson  v.  Northern 
Pac.  Ry.  Co.,  188  U.  S.  123,  47  L.  Ed.  412,  23  Sup.  Ct.  307,  holding  entry- 
man  bona  fide  occupying  indemnity  lands  after  withdrawal  order,  but  be- 
fore definite  location,  is  entitled  to  complete  title ;  Northern  Pac.  R.  Co.  v. 
Amacker,  175  U.  S.  567,  44  L.  Ed.  275,  20  Sup.  Ct.  237,  as  between  indi- 
vidual and  railroad;  Lewis  v.  Johnson,  76  Fed.  478,  bona  fide  occupants  of 
Alaska  uplands  have  usual  littoral  rights ;  United  States  v.  Oregon  etc.  R. 
Co.,  186  Fed.-  913,  holding  court  will  not  compel  railroad  to  sell  land 
granted  to  it;  United  States  v.  Bagnell  Timber  Co.,  178  Fed.  800,  102 
C.  (J.  A.  243,  holding  United  States  may  recover  for  removal  of  timber  from 
abandoned  homestead ;  Holmes  v.  United  States,  118  Fed.  998,  55  C.  C.  A. 
489,  holding  bona  fide  settler  on  unsurveyed  public  lands  is  within  pro- 
tection of  exception  in  President's  proclamation  of  December  20,  1892, 
reserving  forest  lands ;  Manley  v.  Tow,  110  Fed.  248,  holding  in  contest 
between  purchaser  from  company  and  prior  settler  on  unearned  rail- 
road land  under  section  5,  Act  1887,  prior  settler  is  preferred ;  Oregon  etc. 
R.  R.  Co.  v.  Quigley,  10  Idaho,  781,  80  Pac.  404,  Act  Cong.,  March  3, 
1873,  c.  291,  granting  right  of  way  to  railroad,  is  complied  with,  so  far 
as  settlers  are  concerned,  by  actual  construction  and  operation  of  the 
road;  Temple  v.  Osburn,  55  Or.  509,  106  Pac.  17,  holding  one  taking 
land  in  payment  of  prior  indebtedness  is  not  bona  fide  purchaser. 

Distinguished  in  Tarpey  v.  Madsen,  178  U.  S.  220,  44  L.  Ed.  1045, 
20  Sup.  Ct.  850,  holding  rule  favoring  settlers  does  not  apply  to  one 
coming  in  after  abandonment  of  claim  and  endeavoring  to  dispossess 
railroad  from  its  grant ;  Rupke  v.  Moran,  87  Neb.  320,  138  Am.  St.  Rep. 
489,  127  N.  W.  128,  holding  courts  will  not  determine  rights  of  rival 
homestead  claimants  until  patent  has  issued. 

156  U.  8.  544-548,  39  L.  Ed.  627,  15  Sup.  Ot.  448,  MABDOX  v.  BUBNHAM. 

Before  1880,  occupation,  with  Intent  to  enter  for  homestead,  gave  no 
right. 

Approved  in  St.  Paul  etc.  Ry.  Co.  v.  Donohue,  210  U.  S.  29,  52  L.  Ed. 
945,  28  Sup.  Ct.  600,  holding  homesteader  complying  with  regulations 
may  lay  claim  to  land  in  contiguous  quarter-sections;  Russian-American 
Packing  Co.  v.  United  States,  199  U.  S.  572,  60  L.  Ed.  315,  26  Sup.  Ct. 
157,  settlers  acquired  no  rights  to  public  lands  in  Alaska  under  23  Stat. 
24,  c.  53 ;  Northern  Pac.  R.  R.  Co.  v.  Colburn,  164  U.  S.  387,  41  L.  Ed. 
480,  17  Sup.  Ct.  99,  occupation  and  cultivation,  without  entry,  create 
no  rights ;  Whitney  v.  Taylor,  158  U.  S.  94,  39  L.  Ed.  909,  15  Sup.  Ct. 
800,  prior  declaration  of  pre-emption  excludes  land  from  railroad  grant ; 
dissenting  opinion  in  Northern  Pac.  Ry.  Co.  v.  McCormick,  94  Fed.  944, 
36  C.  C.  A.  560,  majority  holding  qualified  settler,  before  withdrawal, 
has  right  of  pre-emption ;  United  States  v.  Oregon  etc.  R.  Co.,  186  Fed. 
913,  holding  railroad  cannot  be  compelled  to  convey  lands  to  settlers; 
United  States  v.  Bagnell  Timber  Co.,  178  Fed.  800,  102  C.  C.  A.  243, 
holding  United  States  may  recover  value  of  timber  removed  from  aban- 
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doned  homestead;  Eastern  Oregon  Land  Co.  v.  Brosnan,  147  Fed.  811, 
where  settler  was  in  possession  of  land  under  pre-emption  or  homestead 
elaim  duly  filed,  same  did  not  pass  by  grant  to  State  for  military  road, 
reserving  lands  otherwise  "appropriated";  United  States  v.  Holmes, 
105  Fed.  45,  holding  settlement  on  lands  withdrawn  from  entry  and  set- 
tlement not  within  protection  of  exception  in  proclamation  of  1892; 
Wadkins  v.  Producers'  Oil  Co.,  130  La.  321,  37  South.  941,  holding  title 
of  entryman  does  not  relate  back  to  death  of  wife  so  as  to  make  same 
community  property;  Springer  v.  Clopath,  26  Nev.  195,  65  Pac.  806, 
holding  mere  occupancy  of  lands  when  same  was  listed  to  State  as  un- 
appropriated by  act  of  June  16,  1880,  gave  no  title  against  purchaser 
from  State ;  Northern  Pac.  Ry.  Co.  v.  Nelson,  22  Wash.  535,  61  Pac.  708, 
holding  mere  occupation  of  land  before  withdrawal  not  within  protection 
of  act  of  1880,  providing  that  rights  of  homesteaders  should  relate  to 
time  of  settlement;  dissenting  opinion  in  Trodick  v.  Northern  Pac.  Ry. 
Co.,  164  Fed.  921,  90  C.  C.  A.  653,  majority  holding  settler  might  pur- 
chase improvements  from  prior  homesteader. 

Distinguished  in  Nelson  v.  Northern  Pac.  Ry.  Co.,  188  U.  S.  131,  132, 
47  L.  Ed.  416,  23  Sup.  Ct.  310,  holding  person  occupying  indemnity 
lands  in  good  faith  after  withdrawal  order  in  general  location  but 
before  definite  location  will  be  protected;  Holmes  v.  United  States,  118 
Fed.  998,  55  C.  C.  A.  489,  holding  bona  fide  occupancy  and  improvement 
of  unsurveyed  public  land  within  protection  of  exception  of  forest  reser- 
vation proclamation  of  December  20, 1892. 

Unauthorized  permission  by  local  land  officer  to  occupy  gives  no  rights. 
Approved  in  Sjoli  v.  Dreschel,  90  Minn.  110,  95  N.  W.  764,  no  home- 
stead right  was  obtained  by  occupancy  and  cultivation  where  claim  was 
not  recorded  within  three  months  from  date  of  settlement. 

Financial  inability  to  pay  fees  does  not  take  place  of  compliance  with 
land  laws. 

Approved  in  United  States  v.  Central  Pac.  R.  R.  Co.,  94  Fed.  909,  36 
C.  C.  A.  546,  illiteracy  will  not  excuse  noncompliance  with  statute; 
Schultz  v.  Jones,  3  Okl.  508,  41  Pac.  401,  and  Matthews  v.  Young,  3 
Okl.  651,  41  Pac.  432,  financial  inability  to  pay  expense  of  hearing  will 
not  support  equitable  intervention;  Shultz  v.  Jones,  3  Okl.  508,  41  Pac. 
401,  inability  of  claimant  for  town  lots  under  act  of  May  14,  1890,  to 
procure  funds,  is  no  excuse  for  failure  to  make  deposit  required  by  rules 
of  department. 

Miscellaneous.  Cited  in  Wadkins  v.  Producers  Oil  Co.,  227  U.  S.  373, 
57  L.  Ed.  555,  33  Sup.  Ct.  380,  holding  rights  of  homesteader  survive  to 
his  widow;  United  States  v.  Hanson,  167  Fed.  891,  93  C.  C.  A.  371,  in 
opinion  of  lower  court. 

156  XT.  8.  648-551,  39  L.  Ed.  528,  15  Sup.  Ot.  410,  WOOD  V.  BEACH. 

Occupation  of  lands  withdrawn  from  sale  can  give  no  rights,  legal  or 
equitable. 
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Approved  in  Leonard  v.  Lennox,  181  Fed.  766, 104  C.  C.  A.  296,  hold- 
ing homesteader  can  acquire  no  rights  in  lands  known  to  be  coal  lands; 
Eastern  Oregon  Land  Co.  v.  Brosnan,  147  Fed.  809,  where  public  lands 
patented  under  general  land  laws  had  previously  been  reserved  by  act 
of  Congress,  patent  is  void;  United  States  v.  Holmes,  105  Fed.  45, 
holding  settlements  on  lands  withdrawn  from  entry  not  within  protec- 
tion of  exception  in  proclamation  of  December,  1892 ;  Dickinson  v.-  Page, 
120  Ark.  385, 179  S.  W.  1006,  holding  Governor  might  veto  certain  items 
in  appropriation  bill  without  making  separate  proclamation  to  that 
effect;  Northern  Pacific  Ry.  Co.  v.  Nelson,  22  Wash.  530,  61  Pac.  706, 
holding,  under  act  of  1880,  providing  that  rights  of  homesteaders  should 
relate  to  time  of  settlement,  mere  occupation  before  withdrawal  of  such 
lands  gave  no  rights;  Southern  Pac.  R.  R.  Co.  v.  Groeck,  68  Fed.  613, 
where  act  of  Congress  operated  as  withdrawal;  Southern  Pac.  R.  R.  v. 
Groeck,  87  Fed.  972,  974,  975,  31  C.  C.  A.  334,  patent  issuing  after  can- 
cellation of  withdrawal  on  prior  pre-emption  is  void ;  dissenting  opinion 
in  Hewitt  v.  Schultz,  180  U.  S.  159,  45  L.  Ed.  473,  21  Sup.  Ct.  31ft, 
majority  following  Land  Department's  construction  that  Northern  Pa- 
cific grant  of  1864  did  not  authorize  withdrawal  of  indemnity  lands  on 
approval  of  definite  location. 

Distinguished  in  Nelson  v.  Northern  Pac.  Ry.  Co.,  188  U.  S.  131, 132, 
47  L.  Ed.  416,  23  Sup.  Ct.  310,  holding  person  occupying  indemnity  lands 
in  good  faith  after  withdrawal  order  on  general  location  but  before 
definite  location  will  be  protected;  Holmes  v.  United  States,  118  Fed. 
998,  55  C.  C.  A.  489,  holding  bona  fide  occupancy  of  unsurveyed  public 
land  within  protection  of  exception  in  forest  reservation  proclamation  of 
December  20,  1892;  Moss  v.  Dowman,  88  Fed.  185,  31  C.  C.  A.  44,  on 
relinquishment  of  homestead,  settler's  right  attaches  as  against  one  pro- 
curing relinquishment. 

156  U.  8.  552-574,  39  It.  Ed.  530,  15  Sup.  Ot.  420,  UNITED  STATES  V. 
BERDAN  FTBEABMS  GO. 

Old  elements  united  with  another  in  new  combination,  producing  new 
result,  do  not  infringe  old  combination. 

Approved  in  L.  J.  Mueller  Furnace  Co.  v.  Groeschel,  166  Fed.  920, 
upholding  Mueller  patent  for  wall  register  for  use  in  connection  with 
hot-air  furnaces;  Davey  Pegging  Mach.  Co.  v.  Isaac  Prouty  &  Co.,  107 
Fed.  510,  46  C.  C.  A.  439,  holding  Davey  patent  No.  555,434,  for  pegging 
machine  with  reduced  horn  tip,  not  infringed  by  machine  cutting  as  well 
as  driving  pegs;  Campbell  Printing  Press  etc.  Co.  v.  Duplex  Printing 
Press  Co.,  86  Fed.  323,  338,  where  operation  of  defendant's  machine  re- 
quires more  or  less  elements  than  combination  patent. 

Distinguished  in  Boston  Lasting  Mach.  Co.  v.  Woodward,  82  Fed.  100, 
27  C.  C.  A.  69,  where  later  patent  is  mere  improvement. 

Right  to  patent  for  new  combination  of  machines  or  processes. 
Note,  20  E.  R.  0. 159. 
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Use  of  different  mechanical  method  for  producing  result  as  infringe- 
ment.   Note,  20  E.  R.  0.  689. 

Court  of  Claims  has  no  jurisdiction  of  claim  against  government  for 
Infringing  patent. 

Approved  in  Farnham  v.  United  States,  240  U.  S.  540,  60  L.  Ed.  787, 
36  Sup.  Ct.  428,  holding  no  contract  arises  where  government  rejected 
patented  article  and  used  one  of  its  own  design;  Russell  v.  United 
States,  182  U.  S.  530,  46  L.  Ed.  1216,  21  Sup.  Ct.  904,  holding  Court  of 
Claims  has  no  jurisdiction  of  suit  against  United  States  for  damages 
for  infringement  of  gun  patent,  no  implied  contract  existing. 

Where  government  officers  use  invention  with  patentee's  consent,  promis- 
ing compensation,  contract  is  implied. 

Approved  in  Crozier  v.  Fried.  Krupp  Aktiengesellschaft,  224  U.  S. 
303,  304,  56  L.  Ed.  776,  32  Sup.  Ct.  488,  holding  act  of  Congress  June 
25,  1910,  allowed  United  States  to  appropriate  invention  but  provided 
compensation  for  patentee;  Harley  v.  United  States,  198  U.  S.  234,  49 
L.  Ed.  1031,  25  Sup.  Ct.  634,  use  by  United  States  of  device  patented 
by  employee,  with  understanding  on  his  part'  only  that  compensation 
would  be  made,  does  not  give  him  claim  within  jurisdiction  of  Court  of 
Claims;  United  States  v.  Lynah,  188  U.  S.  464,  47  L.  Ed.  646,  23  Sup. 
Ct.  354,  holding  Circuit  Court  has  jurisdiction  of  suit  for  damages  for 
destruction  of  rice  plantation  due  to  government  improvements  in 
Savannah  River;  Dooley  v.  United  States,  182  U.  S.  229,  45  L.  Ed.  1080, 
21  Sup.  Ct.  765,  holding  Court  of  Claims  has  jurisdiction  of  action  to 
recover  duties  illegally  exacted  under  protest  on  imports  from  New 
York  into  Porto  Rico ;  United  States  v.  Morgan,  99  Fed.  573,  39  C.  C.  A. 
653,  holding  claim  for  salvage  for  saving  government  lightship  is  within 
jurisdiction  of  Circuit  Court  as  Court  of  Claims. 

Distinguished  in  Belknap  v.  Schild,  161  U.  S.  17,  40  L.  Ed.  601,  16 
Sup.  Ct.  445,  suit  for  infringement  does  not  lie  against  United  States. 

Remedy  against  government  or  its  agents  for  infringement  of  pat- 
ent rights.    Note,  16  Ann.  Gas.  1110. 

Implication  from  use  of  patented  article  of  promise  to  pay  royalty. 
Note,  44  L.  R.  A.  (N.  S.)  336. 

Court  of  Claims'  determination  of  reasonable  royalty  on  government's 
use  of  invention  is  final. 

Approved  in  United  States  v.  Societe  Anonyme  etc.  Cail.,  224  U.  S. 
311,  320,  321,  58  L.  Ed.  781,  784,  785,  32  Sup.  Ct.  479,  holding  finding 
of  Court  of  Claims  need  only  contain  facts,  not  evidence. 

156  IT.  8.  574-577,  39  L.  Ed.  537,  15  Sup.  Ct.  409,  CORINNE  MTLL  CANAL 
ETC.  CO.  v.  JOHNSON. 

Claimant  of  title  under  railroad  grant  must  show  that  land  was  not 
excepted. 
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Approved  in  Lummer  v.  Unruh,  25  Cal.  App.  106, 142  Pac.  917,  apply- 
ing rule  where  deed  contained  an  exception;  Hill  v.  Barner,  8  Cal. 
App.  64,  96  Pac.  114,  applying  rule  where  title  was  deraigned  from 
sheriff's  sale;  Waggoner  v.  Dodson,  96  Tex.  421,  73  S.  W.  518,  holding 
deed  reciting  prior  deed  to  same  land,  which  deed  was  presumably  lost, 
gave  notice  to  grantee  that  grantor  had  no  title;  Ball  v.  Carroll,  42 
Tex.  Civ.  329,  92  S.  W.  1025,  holding  where  deed  conveyed  tract,  with 
exception  of  parts  previously  conveyed,  one  asserting  title  must  show 
land  not  within  those  previously  conveyed;  Pennington  v.  Underwood, 
59  W.  Va.  342,  53  S.  E.  465,  holding  plaintiff  in  ejectment  must  locate 
boundary  of  land. 

Distinguished  in  Howard  v.  Perrin,  200  U.  S.  74,  50  L.  Ed.  377,  26 
Sup.  Ct.  195,  certified  copy  of  records  of  General  Land  Office,  including 
certificate  that  there  was  no  homestead  or  other  claims  to  certain  lands, 
is  competent  evidence  under  Rev.  Stats.,  §  891,  on  question  of  title. 

Whether  claimant  must  show  land  not  included  within  exceptions 
from  conveyance  relied  on.    Note,  5  L.  R.  A.  (N.  S.)  156. 

156  U.  8.  677-589,  39  L.  Ed.  538,  15  Sup.  Ct.  415,  PITTSBURG  ETC.  GOAL 
CO.  v.  BATES. 

Taxation  of  coal  brought  from  another  State  for  sale  is  not  commerce 
regulation. 

Approved  in  Bacon  v.  Illinois,  227  U.  S.  516,  517,  57  L.  Ed.  620,  33 
Sup.  Ct.  299,  holding  grain  being  held  at  Chicago  for  inspection  is  sub- 
ject to  State  tax ;  General  Oil  Co.  v.  Crain,  209  U.  S.  229,  52  L.  Ed.  764, 
28  Sup.  Ct.  475,  holding  oil  sent  to  distributing  point  is  subject  to  State 
tax  at  latter  place;  Union  etc.  Transit  Co.  v.  Kentucky,  199  U.  S.  206, 
50  L.  Ed.  154,  26  Sup.  Ct.  36,  taxation,  under  Ky.  Stats.  §4020,  of 
rolling  stock  permanently  located  in  other  States  is  void ;  Delaware  etc. 
R.'  R.  Co.  v.  Pennsylvania,  198  U.  S.  353,  49  L.  Ed.  1081,  25  Sup.  Ct. 
669,  taxing  value  of  coal  mined  in  Pennsylvania  and  belonging  to  domes- 
tic corporation,  but  situated  in  another  State,  is  void;  Diamond  Match 
Co.  v.  Ontonagon,  188  U.  S.  93,  47  L.  Ed.  398,  23  Sup.  Ct.  270,  holding 
logs  floated  to  a  boom,  there  awaiting  shipment  by  rail,  are  suDJect  to 
State  taxation;  Austin  v.  Tennessee,  179  U.  S.  353,  45  L.  Ed.  230,  21 
Sup.  Ct.  136,  upholding  Tenn.  Laws  1897,  c.  30,  prohibiting  importation  or 
sale  of  cigarettes  or  cigarette  papers ;  Ex  parte  Eaglesfield,  180  Fed.  562, 
holding  ship  operating  under  coasting  license  is  not  subject  to  State 
tax;  Town  of  Fairbanks  v.  Independent  Meat  Market,  4  Alaska,  151, 
holding  town  could  not  tax  cattle  located  outside  of  town  limits ;  People 
v.  Bacon,  243  111.  319,  44  L.  R.  A.  (N.  S.)  586,  90  N.  E.  687,  holding 
grain  deposited  in  elevator  is  subject  to  tax;  Darnell  v.  State,  174  Ind. 
155,  90  N.  E.  773,  upholding  tax  on  shares  of  foreign  corporations; 
Judy  v.  Beckwith,  137  Iowa,  32, 15  Ann.  Gas.  890,  15  L.  R.  A.  (N.  S.)  142, 
114  N.  W.  568,  upholding  tax  on  shares  of  stock  of  foreign  corporation ; 
Merchants9  Transfer  Co.  v.  Board  of  Review,  128  Iowa,  738,  105  N.  W. 
213,  merchandise  belonging  to  nonresident  sellers  consigned  to  ware- 
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houseman  in  this  State  to  await  future  delivery  on  sales  by  owner  is 
taxable  by  local  authorities;  Lehigh  etc.  Coal  Co.  v.  Borough  of  Junc- 
tion, 75  N.  J.  L.  929,  930,  15  L.  R.  A.  (N.  S.)  514,  68  Atl.  809,  holding 
coal  placed  in  storage  plant  in  New  Jersey  was  taxable  by  latter  State ; 
People  v.  Wells,  185  N.  Y.  278,  77  N.  E.  20,  where  foreign  corporation 
maintains  office  in  this  State  for  sale  of  its  products,  which  are  im- 
ported and  sold  in  original  packages,  and  bills  receivable  are  taken  and 
kept  here  for  collection,  such  bills  are  taxaHe  here;  Pocomoke  Guano 
Co.  v.  Biddle,  158  N.  C.  215,  73  S.  E,  997,  upholding  tax  on  goods  stored 
in  warehouse;  Clark  Bros.  Coal  Min.  Co.  v.  Pennsylvania  R.  Co.,  241 
Pa.  528,  88  Atl.  758,  holding  order  of  interstate  Commerce  Commission 
awarding  reparation  for  discrimination  will  not  bar  suit  for  damages 
resulting  from  same;  State  v.  Standard  Oil  Co.,  120  Tenn.  152,  110 
S.  W.  582,  and  Standard  Oil  Co.  v.  State,  117  Tenn.  648,  10  L.  R.  A. 
(N.  S.)  1015,  100  S.  W.  712,  both  holding  State  may  legislate  against 
monopolies  of  oil;  American  Steel  etc.  Co.  v.  Speed,  110  Tenn.  546,  100 
Am.  St.  Rep.  814,  75  S.  W.  1042,  goods  shipped  in  original  packages  to 
agent  and  so  delivered  to  customers,  and  sold  out  of  State,  are  subject 
to  local  taxation;  State  v.  Peet,  80  Vt.  455,  130  Am.  St.  Rep.  998,  14 
L.RA.  (N.  S.)  677,  68  Atl.  663,  upholding  law  prohibiting  sale  of  flesh 
of  calves  less  than  four  weeks  old ;  Spaulding  v.  Adams  County,  79  Wash. 
200,  140  Pac.  369,  holding  goods  are  taxable  after  being  unloaded  from 
cars ;  Anderson  v.  United  States,  171  U.  S.  615,  43  L.  Ed.  305, 19  Sup.  Ct. 
53,  upholding  rules  of  stock  exchange,  dealing  in  cattle  of  several  States ; 
Oliver  Finney  Grocery  Co.  v.  Speed,  87  Fed.  413,  415,  upholding  revenue 
tax  on  capital  on  mercantile  business ;  Kelley  v.  Rhoads,  7  Wyo.  259,  75 
Am.  St  Rep.  914,  39  L.  R.  A.  600,  51  Pac.  598,  upholding  tax  on  live- 
stock brought  to  State  to  graze. 

Distinguished  in  Kelley  v.  Rhoads,  188  U.  S.  6,  47  L.  Ed.  562,  23  Sup. 
Ct.  261,  holding  flock  of  sheep  being  driven  across  Wyoming  from  Utah 
to  Nebraska  is  subject  of  interstate  commerce  and  not  taxable  by  State ; 
Tamble  v.  Pullman  Co.,  207  Fed.  36, 124  C.  C.  A.  590,  holding  State  must 
designate  situs  of  railroad  cars  before  imposing  tax  on  same;  United 
States  v.  Hopkins,  82  Fed.  540,  holding  livestock  association  handling 
stock  from  several  States,  illegal;  Armour  &  Co.  v.  City  Council,  134 
Ga.  187,  27  L.  R.  A.  (N.  S.)  676,  67  S.  E.  421,  holding  ordinance  can- 
not provide  for  inspection  of  imported  beef  alone;  dissenting  opinion 
in  General  Oil  Co.  v.  Crain,  209  U.  S.  236,  52  L.  Ed.  768,  28  Sup.  Ct.  475, 
majority  holding  oil  sent  to  distributing  point  is  subject  to  State  tax 
at  latter  place. 

Situs  of  personal  property  for  the  purpose  of  taxation.    Note,  62 
Am.  St.  Rep.  474. 

State  taxation  of  property  delayed  during  transit  between  States 
as  taxation  of  interstate  commerce.    Note,  5  Ann.  Cas.  1019. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  R.  A. 
661. 
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What  law  governs  the  right  of  a  workman  to  recover  compensation 
for  injuries.    Note,  4  N.  0.  0.  A.  70. 

Miscellaneous.  Cited  in  Lottery  Case,  188  U.  S.  351,  47  L.  Ed.  499,  23 
Sup.  Ct.  325,  holding  carriage  of  lottery  tickets  between  States  by  ex- 
press carrier  is  interstate  commerce;  Spain  v.  St.  Louis  etc.  R.  Co.,  151 
Fed.  523,  upholding  Federal  Liability  Act. 

156  U.  8.  590-601,  39  L.  Ed.  544,  15  Sup.  Ot.  459,  PITTSBTJBO  ETC.  OOAIi 
00.  ▼.  LOUISIANA. 

State  law  providing  for  gauging  of  coal  boats  is  not  commerce  regula- 
tion. 

Approved  in  Red  C.  Oil  Mfg.  Co.  v.  Board  of  Agriculture,  172  Fed.  706, 
holding  State  could  provide  for  inspection  of  illuminating'  oils ;  Globe 
Elevator  Co.  v.  Andrew,  144  Fed.  .883,  holding  void  Laws  Wis.  1905, 
p.  37,  c.  19,  relating  to  inspection  and  weighing  of  grain,  as  applied  to 
interstate  commerce;  State  v.  Starkey,  112  Me.  12,  Ann.  Oas.  1917 A,  196, 
90  Atl.  433,  allowing  inspection  of  meat;  D.  E.  Foote  &  Co.  v.  Stanley, 
117  Md.  340,  341,  82  Atl.  382,  allowing  inspection  of  oysters ;  Common- 
wealth v.  Moore,  214  Mass.  23,  100  N.  E.  1074,  providing  for  inspection 
of  cattle;  House  v.  Mayes,  227  Mo.  636,  127  S.  W.  308,  providing  for 
weighing  of  grain;  People  v.  Reardon,  184  N.  Y.  457,  112  Am.  St.  Rep. 
646,  77  N.  E.  979,  upholding  Laws  1905,  pp.  474,  477,  imposing  tax  on 
transfers  of  domestic  and  corporate  stock;  State  v.  Boehm,  92  Minn. 
378,  100  N.  W.  96,  upholding  law  providing  for  destruction  of  weeds; 
Hopkins  v.  United  States,  171  U.  S.  594,  43  L.  Ed.  297,  19  Sup.  Ct.  46, 
(reversing  82  Fed.  540),  upholding  laws  of  stock  exchange,  handling 
cattle  of  several  States  on  commission;  Anderson  v.  United  States,  171 
U.  S.  618, 43  L.  Ed.  300, 19  Sup.  Ct.  55,  upholding  laws  of  stock  exchange 
actually  dealing  in  cattle  of  several  States;  Oliver  Finney  Grocery  Co. 
v.  Speed,  87  Fed.  413,  upholding  revenue  tax  on  capital  in  mercantile 
business;  dissenting  opinion  in  People  v.  Hawkins,  157  N.  Y.  22,  42 
L.  R.  A.  499,  pi  N.  E.  264,  majority  annulling  law  requiring  labeling  of 
foreign  convict-made  goods. 

Validity  of  legislation  for  prevention  of  fraud  in  weights  and  meas- 
ures.   Note,  Ann.  Oas.  19120,  257. 

Validity  of  statute  or  ordinance  for  settlement  of  weights  by  pub- 
lic weigher.    Note,  51  L.  R.  A.  (N.  S.)  732. 

Constitutional  inhibition  on  States  laying  duties  applies  only  to  imports 
from  foreign  countries. 

Approved  in  Faber  v.  United  States,  221  U.  S.  659,  55  L.  Ed.  899,  31 
Sup.  Ct.  659,  holding  Philippine  Islands  are  not  "another  country"; 
Patapsco  Guano  Co.  v.  North  Carolina,  171  U.  S.  350,  43  L.  Ed.  193, 
18  Sup.  Ct.  864,  upholding  tonnage  tax  on  fertilizers  to  pay  for  inspec- 
tion. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  R.  A* 
666,  695. 
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156  U.  S.  601-604,  SO  L.  Ed.  540,  15  Sup.  Ot.  476,  SALTOXSTALL  v.  WTE- 
BTJ8GH. 

Ordinary  meaning  of  words  prevails  in  absence  of  evidence  of  technical 
or  commercial  sense. 

Approved  in  Sonn  v.  Magone,  159  U.  S.  421,  40  L.  Ed.  204,  16  Sup.  Ct 
69,  lentils  and  beans  are  " vegetables,' '  not  " seeds ";  Patton  v.  United 
States,  159  U.  S.  503,  40  I*.  Ed.  235,  16  Sup.  Ct.  90,  "woolen  waste" 
held  not  to  include  material  in  question ;  United  States  v.  Nordlinger, 
121  Fed.  693,  58  C.  C.  A.  438,  holding  term  "fruits  preserved  in  sugar/ ' 
in  Tariff  Act  of  1883,  used  in  ordinary  sense  where  evidence  fails  to 
show  clearly  accepted  trade  meaning. 

Trilling  amount  of  labor  may  change  nature  and  classification  of 
articles. 

Approved  in  United  States  v.  Thomas  Prosser  A  Son,  177  Fed.  571, 
holding  axles  and  piston  rods  are  not  dutiable  as  steel  forgings ;  Thomas 
Prosser  &  Son  v.  United  States,  154  Fed.  723,  discussing  tariff  to  be 
placed  on  steel  forgings ;  United  States  v.  Louis  Hinsberger  Cut  Glass 
Co.,  94  Fed.  646,  dish  glass-blanks,  ground  on  edges,  are  dutiable  as 
"articles  of  glass,  ground.11 

Distinguished  in  Tide  Water  Oil  Co.  v.  United  States,  171  U.  S.  219, 
43  L.  Ed.  142,  18  Sup.  Ct.  840,  disallowing  drawback  on  exported  boxes 
made  of  imported  shooks. 

156  U.  8.  604-611,  39  I*  Ed.  560,  15  Sup.  Ot  470,  GBIMM  v.  UNITED 
STATES. 

Proof  of  possession  tends  to  Interpret  obscene  letter  matted  contrary 
to  act  of  1888. 

Approved  in  Moss  v.  State,  4  Okl.  Cr.  251,  111  Pac.  952,  holding  beer 
sold  is  presumed  to  be  intoxicating. 

Mailing  letter  giving  Information  as  to  where  obscene  literature  may 
be  obtained  is  unlawful. 

Approved  in  Andrews  v.  United  States,  162  U.  S.  424,  40  L.  Ed.  1025, 
16  Sup.,  Ct.  799,  mailing  of  private  sealed  letter  containing  obscene  mat- 
ter is  crime;  Bombarger  v.  United  States,  219  Fed.  843,  135  C.  C.  A. 
511,  upholding  conviction  for  mailing  advice  as  to  obtaining  of  abor- 
tion ;  United  States  v.  Kline,  201  Fed.  957,  holding  indictment  must  al- 
lege that  words  used  in  letter  referred  to  abortion;  Shepard  v.  United 
States,  160  Fed.  593,  87  C.  C.  A.  486,  sustaining  conviction  for  mailing 
catalogue  of  obscene  books ;  Kemp  v.  United  States,  41  App.  D.  C.  545, 
546,  549,  51  L.  R.  A.  (N.  S.)  825,  holding  letter  advertising  abortion 
need  not  describe  matters  in  detail. 

Criminal  liability  for  giving  information  regarding  obtaining  ob- 
scene matter.    Note,  7  Ann.  Gas.  255. 

Indictment  under  act  of  1888  need  not  fully  describe  obscene  papers. 

Approved  in  Wetzel  v.  United  States,  233  Fed.  986,  holding  indict- 
ment need  not  set  out  obscene  advertisement  at  length;  United  States  v. 
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Breinholm,  208  Fed.  493,  holding  indictment  need  not  explain  that  letter 
referred  to  abortion;  Floren  v.  United  States,  186  Fed.  963, 108  C.  C.  A. 
577,  holding  indictment  must  allege  they  are  too  indecent  to  be  set  out 
at  length ;  United  States  v.  Somers,  164  Fed.  261,  upholding  indictment 
for  mailing  information  as  to  obtaining  abortion  which  merely  set  out 
letters  passing  between  parties;  Rinker  v.  United  States,  151  Fed.  758, 
81  C.  C.  A.  379,  holding  indictment  need  only  contain  beginning  and  end 
of  letter;  De  Gignac  v.  United  States,  113  Fed.  201,  52  C.  C.  A.  71,  sus- 
taining indictment  under  section  3893,  Rev.  Stats.,  setting  forth  printed 
circular  sent  through  the  mails  advertising  "views"  for  w Quarto- 
scope";  dissenting  opinion  in  Rosen  v.  United  States,  161  U.  S.  45,  46, 
48,  40  L.  Ed.  611,  612,  16  Sup.  Ct.  481,  482,  majority  sustaining  indict- 
ment reasonably  describing  crime,  though  omitting  obscene  matter 
charged. 

Distinguished  in  Bouts  v.  United  States,  229  Fed.  965,  holding  indict- 
ment for  mailing  information  as  to  abortion  must  allege  words  used; 
United  States  v.  Tubbs,  94  Fed.  359,  letter  regarding  abortion  should  be 
set  forth. 

Sufficiency  of  description  of  obscene  matter  in  indictment  or  infor- 
mation for  publishing,  distributing  or  mailing  same.  Note,  9 
Ann.  Gas.  50. 

Conviction  under  act  of  1888  may  be  based  on  response  to  decoy  letter. 
.  Approved  in  Samuels  v.  United  States,  232  Fed.  542,  holding  decoy 
letters  are  not  inadmissible;  McShann  v.  United  States,  231  Fed. 
926,  holding  fact  that  answer  is  written  to  decoy  letter  does  not  de- 
feat intent;  Hanish  v.  United  States,  227  Fed.  586,  applying  rule  where 
obscene  books  were  sent  in  filling  decoy  order;  Jung  Quey  v.  United 
States,  222  Fed.  772,  138  C.  C.  A.  314,  holding  no  defense  that  crim- 
inals were  caught  through  artifice;  Goldman  v.  United  States,  220  Fed. 
62,  135  C.  C.  A.  625,  and  Ackley  v.  United  States,  200  Fed.  223,  118 
C.  C.  A.  403,  both  applying  rule;  United  States  v.  Musgrave,  160  Fed. 
706,  convicting  husband  for  sending  obscene  letter  to  wife ;  In  re  Well- 
come, 23  Mont.  472,  59  Pac.  453,  holding  admissible  and  worthy  of  belief 
in  disbarment  proceedings  evidence  obtained  by  members  of  bar  acting 
as  detectives ;  People  v.  Krivitzky,  168  N.  Y.  186,  61  N.  E.  176,  holding 
fact  that  act  of  counterfeiting  trademark  was  based  upon  inducement 
from  owner's  agent  and  paid  for  with  owner's  money  is  no  defense; 
State  v.  Ice  &  Fuel  Co.,  166  N.  C.  406,  Ann.  Caa.  19160,  728,  52  L.  R.  A. 
(N.  S.)  219,,  81  S.  E.  957,  holding  prosecutor  might  purchase  coal  to 
determine  whether  it  is  being  sold  at  short  weight;  State  v.  Smith,  152 
N.  C.  799,  30  L.  R.  A.  (N.  S.)  946,  67  S.  E.  509,  and  State  v.  Gibbs,  109 
Minn.  250, 123  N.  W.  811,  both  holding  peace  officers  might  solicit  illegal 
sale  of  liquor;  State  v.  Dougherty,  86  N.  J.  L.  532,  93  Atl.  101,  holding 
convicted  councilmen  cannot  complain  that  they  were  entrapped  to  receive 
bribes;  Hyde  v.  State,  131  Tenn.  217,  174  S.  W.  1130,  holding  physician 
cannot  complain  that  prescription  for  opium  was  obtained  through  arti-: 
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fice;  State  v.  Littooy,  52  Wash.  93, 17  Ann.  Gas.  292,  100  Pae.  173,  hold- 
ing prosecuting  officer  might  induce  physician  to  practice  without  li- 
cense; dissenting  opinion  in  State  v.  Feldman;  150  Mo.  App.  127,  129 
S.  W.  1000,  majority  holding  liquor  dealer  cannot  be  enticed  into  selling 
liquor  to  minor;  Rosen  v.  United  States,  161  U.  S.  42,  40  L.  Ed.  610,  16 
Sup.  Ct.  439,  following  rule;  Goode  v.  United  States,  159  U.  S.  669,  40 
L.  Ed.  S00,  16  Sup.  Ct.  137,  embezzling  decoy  letter  is  within  statute; 
Andrews  v.  United  States,  162  U.  S.  423,  40  L.  Ed.  1025,  16  Sup.  Ct.  799, 
detective  may  testify  that  correspondence  was  to  procure  evidence; 
Evanston  v.  Myers,  172  111.  268,  50  N.  E.  205,  where  detective  purchased 
beer  sold  illegally;  People  v.  Ritchie,  12  Utah,  196,  42  Pac.  213,  arguendo. 

Effect  of  consent  to  crime  by  persons  injured  thereby.    Note,  72  Am. 
St.  Rep.  701. 

Inducement  to  commit  offense  with  view  to  prosecution  therefor  as 
defense  to  such  prosecution.    Note,  17  Ann.  Gas.  297. 

Instigation  or  consent  to  crime  for  purpose  of  detecting  criminal  as 
defense.    Note,  30  L.  R.  A.  (N.  S.)  948,  949. 

Criminal  intent    as    essential    to    commission   of   crime.    Note,    8 
E.  R.  C.  53. 

156  T7.  8.  611-618,  39  L.  Ed.  55S,  15  Sup.  Ot.  482,   BLACK  DIAMOND 
COAX  MIN.  CO.  v.  EXCELSIOR  COAL  CO. 

Court  takes  judicial  notice  of  common  devices  used  for  many  purposes. 
Approved  in  Thomas  v.  St.  Louis  etc.  R.  Co.,  149  Fed.  754,  79  C.  C.  A. 
89,  taking  judicial  notice  of  use  of  U-bolt  used  as  fastener;  Baker  v. 
F.  A.  Duncombe  Mfg.  Co.,  146  Fed.  746,  77  C.  C.  A.  234,  taking  judicial 
notice  of  method  of  crushing  coffee  beans  and  winnowing  the  dust; 
Western  Electric  Co.  v.  Robertson,  142  Fed.  478,  73  C.  C.  A.  587,  Robert- 
son patent  No.  346,563,  for  hydraulic  lead  press,  is  limited  by  prior  art; 
Roberts  v.  Bennett,  136  Fed.  195,  69  C.  C.  A.  533,  taking  judicial  notice 
of  bushel  basket;  Overweight  etc.  Elev.  Co.  v.  Improved  Order  Red 
Men's  Hall  Assn.,  94  Fed.  161,  36  C.  C.  A.  125,  court  may  disregard 
expert  opinion  and  instruct  finding. 

Patent  is  not  infringed  by  device  omitting  only  elements  involving  in- 
vention; e.  g.,  reissue  No.  7341,  for  coal  screen. 

Approved  in  Cimiotti  Unhairing  Co.  v.  American  Fur  Refining  Co.,  198 
U.  S.  410,  49  L.  Ed.  1105,  25  Sup.  Ct.  697,  Sutton  patent  No.  383,258, 
for  improvement  upon  machines  for  plucking  furs,  is  valid ;  Aeolian  Co. 
v.  Wanamaker,  221  Fed.  668,  holding  Votey  patent  for  pneumatic  player 
attachment  for  pianos,  showed  no  new  invention;  William  B.  Scaife  & 
Sons  Co.  v.  Falls  City  Woolen  Mills,  194  Fed.  146,  refusing  to  sustain 
Greth  patent  for  water-purifying  apparatus;  Duncan  v.  Cincinnati 
Butchers'  Supply  Co.,  171  Fed.  665,  96  C.  C.  A.  400,  refusing  to  sustain 
Werner  switching  device;  Dey  Time  Register  Co.  v.  Syracuse  Time  Rec. 
Co.,  152  Fed.  447,  holding  Dey  patent  for  time-recorder  showed  nothing 
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novel;  Central  Foundry  Co.  v.  Coughlin,  141  Fed.  94,  72  C.  C.  A.  93, 
Coughlin  patent  No.  553,055,  for  foundry  ladle,  covers  new  combination 
of  parts ;  Excelsior  Coal  Co.  v.  Oregon  Imp.  Co.,  69  Fed.  247, 16  C.  C.  A. 
219,  and  S.  C,  on  rehearing,  79  Fed.  356,  24  C.  C.  A.  640,  following  role; 
.Carter  Mach.  Co.  v.  Hanes,  70  Fed.  867,  patents  for  mere  improvements 
are  strictly  construed. 

Right  to  patent  for  new  combination  of  machines  or  processes. 
Note,  20  E.  R.  C.  158. 

166  U.  8.  618-649,  39  L.  Ed.  656,  16  Sup.  Ot  620,  JOHNSON  ▼.  ATLANTIC 
ETO.  TRANSIT  OO. 

Laches  is  not  matter  of  time,  but  of  inequity,  based  on  change  of  con- 
•         dltton. 

Approved  in  Bernays  ▼.  Frederic  Leyland  &  Co.,  228  Fed.  914,  re- 
fusing to  allow  action  for  damages  after  delay  of  fifteen  years;  Boyd 
v.  Northern  Pac.  Ry.  Co.,  170  Fed.  807,  holding  delay  of  twenty  years 
will  not  bar  right  where  same  caused  by  pending  litigation;  Earl  v. 
Van  Natta,  29  Ind.  App.  544,  64  N.  E.  906,  holding  delay  in  bringing 
suit  to  reform  deed  for  mistake  in  description  of  land  will  not  defeat 
recovery  where  no  rights  intervene  and  defendant  not  injured. 

166  17.  8.  649-667,  39  L.  Ed.  667,  16  Sup.  Ot.  484,  ST.  LOUIS  ETO.  BY. 
OO.  ▼.  GILL. 

Special  exemptions  or  privileges  do  not  follow  property  unless  expressly 
directed.  - 

Approved  in  Rochester  Ry.  Co.  v.  Rochester,  205  U.  S.  248,  61  L.  Ed. 
789,  27  Sup.  Ct.  469,  holding  lessee  of  street  railway  properties  cannot 
claim  exemption  of  street-paving  obligations;  Matthews  v.  Board  of 
Corporation  Commrs.,  97  Fed.  403,  holding  North  Carolina  act  of  1899, 
empowering  railroad  commission  to  fix  rates,  repeals  pro  tanto  corpora- 
tion charters  giving  companies  such  power;  Chicago  Min.  Traction  Co. 
v.  Chicago,  199  111.  533,  534,  535,  65  N.  E.  465,  466,  holding  corporation 
empowered  to  lease  lines  of  street  railroads,  leasing  roads  entitled  to 
fix  rates  took  them  subject  to  city's  power  to  supervise  charges;  Texas 
etc.  Ry.  Co.  v.  Flournoy,  128  La.  76,  54  South.  476,  holding  exemption 
did  not  pass  to  transferee  of  railroad ;  Smith  v.  Lake  Shore  etc.  Ry.  Co., 
114  Mich.  468,  72  N.  W.  331,  consolidation  after  new  Constitution  for- 
feits special  privileges  under  old  charter;  dissenting  opinion  in  Wright 
v.  Central  of  Georgia  Ry.  Co.,  236  U.  S.  682,  59  L.  Ed.  786,  35  Sup.  Ct. 
471,  majority  holding  lessee  of  railroad  is  entitled  to  tax  exemption. 

Distinguished  in  Traverse  Co.  v.  St.  Paul  etc.  Ry.  Co.,  73  Minn.  433, 
76  N.  W.  222,  where  exemption  is  based  upon  valuable  consideration. 

Bemedy  for  unreasonable  tariff  is  in  equity  or  proceeding  wherein  public 
may  be  protected. 

Approved  in  Hooker  v.  Interstate  Commerce  Commission,  188  Fed. 
252,  holding  shipper  cannot  attack  rates  prescribed  by  Interstate  Com- 
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merce  Commission  unless  same  are  highly  unconstitutional;  Western 
Union  Tel.  Co.  v.  Andrews,  154  Fed.  105,  holding  telegraph  company  not 
entitled  to  injunction  against  State;  San  Diego  Land  etc.  Co.  v.  Jasper, 
110  Fed.  713,  holding  supervisors  charged  by  California  statute  of  1885 
with  fixing  maximum  water  rates  represent  public  in  suit  to  test  validity 
of  rates;  Haverhill  Gaslight  Co.  v.  Barker,  109  Fed.  697,  holding 
Federal  court  of  equity  has  jurisdiction  of  suit  by  gas  company  against 
gas  commission  to  enforce  statutory  rates  alleged  to  be  unreasonable; 
Southern  Pac.  Co.  v.  Board  R.  R.  Commrs.,  78  Fed.  249,  restraint  of 
unreasonable  schedule  is  not  restraint  of  criminal  prosecution;  State 
▼.  Williams,  221  Mo.  258,  120  S.  W.  748,  holding  action  to  test  rate 
should  be  brought  by  attorney  general. 

Test  of  constitutionality  of  tariff  Is  effect  on  expenses  and  earnings 
of  entire  line. 

Approved  in  Puget  Sound  Traction,  light  etc.  Co.  ▼.  Reynolds,  223 
Fed.  377,  378,  applying  rule  in  establishment  of  street  railway  rates; 
Atchison  etc.  Ry.  Co.  v.  United  States,  203  Fed.  59,  holding  carrier 
not  entitled  to  profitable  rate  on  each  class  of  articles  carried;  Chicago 
etc.  R.  Co.  v.  Oglesby,  198  Fed.  157,  State  ex  rel.  McCue  v.  Northern 
Pac.  Ry.  Co.,  19  N.  D.  50,  25  L.  R.  A-  (N.  S.)  1001,  120  N.  W.  871, 
State  ex  rel.  McCue  v.  Northern  Pac.  Ry.  Co.,  26  N.  D.  486,  487,  491, 
145  N.  W.  154,  156,  and  Chesapeake  etc.  Ry.  Co.  v.  Public  Service 
Commission,  75  W.  Va.  106,  83  S.  E.  288,  all  applying  rule;  Southern 
Pac.  Co.  v.  Railroad  Commission,  193  Fed.  710,  holding  fact  that  rates 
are  not  reduced  on  competing  line  is  no  ground  for  relief;  In  re 
Arkansas  Rate  Cases,  187  Fed..  307,  holding  fact  that  railroad  has 
acquiesced  in  rates  for  five  years  does  not  estop  company  from  showing 
conditions  have  changed;  Railroad  &  Tel.  Cos.  v.  Board  of  Equalizers, 
85  Fed.  314,  value  of  stock  is  not  test;  Chicago  Union  Traction  Co.  v. 
Chicago,  199  HI.  647,  65  N.  E.  493,  holding  insufficient  evidence  of 
unreasonableness  of  street-car  rates  where  no  proof  of  earnings  of 
entire  line  was  presented;  Pennsylvania  R.  R.  Co.  v.  Public  Ser.  Com- 
mission (Towers),  126  Md.  77, 94  Atl.  336,  holding  discrimination  does  not 
render  established  rate  invalid ;  Webb  v.  Western  Union  Tel.  Co.,  167  N.  C. 
492,  83  S.  E.  573,  holding  telegraph  company  not  liable  for  punitive 
damages  on  account  of  delay  in  delivering  message;  West  Shore  R. 
Co.  v.  State  Board  of  Assessors,  82  N.  J.  L.  42,  81  Atl.  354,  holding 
value  of  railroad  franchise  determined  according  to  total  mileage; 
Gulf  etc.  Ry.  Co.  v.  Railroad  Commission,  102  Tex.  353,  113  S.  W.  747, 
holding  petition  of  railroad  company  defective  where  it  did  not  show 
earnings  of  entire  road;  dissenting  opinion  in  McCully  v.  Chicago  etc* 
Ry.  Co.,  212  Mo.  45,  110  S.  W.  724,  majority  annulling  law  requiring 
railroads  to  furnish  free  transportation  to  shippers  of  stock;  dissent- 
ing opinion  in  Pennsylvania  R.  Co.  v.  Philadelphia  County,  220  Pa.  123, 
XVII— 6 
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15  L.  R.  A.  (N.  S.)  108,  68  Atl.  686,  majority  holding  passenger  traffic 
should  be  considered  distinct  from  freight  traffic. 

Distinguished  in  Stickney  v.  Interstate  Commerce  Commission,  164 
Fed.  644,  holding  each  rate  is  to  be  determined  on  individual  merits; 
Union  Pac.  R.  Co.  v.  Public  Utilities  Commission,  95  Kan.  619, 148  Pac. 
672,  holding  each  article  carried  must  return  fair  rate  of  profit. 

State  law  establishing  such  rate  as  to  destroy  value  of  property  Is 
unconstitutional. 

Approved  in  Northern  Pacific  Ry  Co.  v.  North  Dakota,  236  U.  S.  600, 
Ann.  Cas.  1916A,  1,  59  L.  Ed.  743,  35  Sup.  Ct.  429,  holding  rates  estab- 
lished by  State  of  North  Dakota  for  carriage  of  coal  were  unconstitu- 
tional; Simpson  v.  Shepard,  230  U.  S.  424,  434,  Ann.  Cas.  19 16 A,  18, 
48  L.  R.  A.  (N.  S.)  1151,  57  L.  Ed.  1551,  1556,  33  Sup.  Ct.  729,  hold- 
ing rates  established  by  State  of  Minnesota  were  unreasonable ;  Cotting 
v.  Godard,  183  U.  S.  85,  88,  46  L.  Ed.  99,  100,  22  Sup.  Ct.  33,  34,  hold- 
ing invalid  Kansas  act  of  March  3,  1897,  regulating  charges  to  be  made 
by  a  stockyard  corporation,  not  applying  same  to  smaller  yards ;  Dela- 
ware etc.  R.  Co.  v.  Van  Santwood,  216  Fed.  254,  holding  commission 
cannot  order  railroad  to  run  trains  when  necessity  does  not  demand  it; 
William  R.  Compton  Co.  v.  Allen,  216  Fed.  549,  refusing  to  uphold 
"Blue  Sky  Law"  of  Iowa;  Lehigh  Valley  R.  Co.  v.  United  States, 
204  Fed.  991,  holding  rate  established  for  carriage  of  coal  rendered 
fair  return  of  profit;  San  Francisco  Gas  etc.  Co.  v.  City  and  County  of 
San  Francisco,  164  Fed.  888,  holding  in  suit  to  enjoin  enforcement  of 
gas  rates,  consumers  may  be  represented  by  municipality;  Piatt  v. 
Lecocq,  158  Fed.  730,  732,  15  L.  R.  A.  (N.  S.)  558,  85  C.  C.  A.  621, 
holding  railroad  may  refuse  to  receive  currency  for  shipment  until 
day  on*  which  train  leaves ;  Louisville  etc.  R.  Co.  v.  Railroad  Commis- 
sion, 157  Fed.  954,  holding  equity  will  enjoin  enforcement  of  rates 
until  determination  of  their  validity;  Central  of  Georgia  Ry.  Co.  v.  Mc- 
Lendon,  157  Fed.  976,  holding  to  entitle  railroad  to  injunction,  it  must 
show  how  rates  will  produce  loss;  Louisiana  etc.  Ry.  Co.  v.  State,  85 
Ark.  18,  21,  106  S.  W.  961,  962,  holding  commission  could  not  order 
construction  of  station  when  necessity  did  not  demand  it;  Wilson  v. 
Perrault,  6  Idaho,  182,  54  Pac.  618,  holding  unconstitutional,  Sess. 
Laws  1897,  p.  52,  attempting  to  fix  reasonable  maximum  rate  for  use  of 
water;  Southern  Indiana  Ry.  Co.  v.  Railroad  Commission,  172  Ind.  122, 
87  N.  E.  969,  holding  rates  are  not  void  because  not  imposed  on  rival 
carriers;  Ratcliff  v.  Wichita  Union  Stockyards  Co.,  74  Kan.  11,  118  Am. 
St.  Rep.  298,  10  Ann.  Cas.  1016,  6  L.  R.  A.  (N.  S.)  834,  86  Pac.  154, 
holding  State  could  regulate  stockyards;  Morgan's  Louisiana  etc.  R.  etc. 
Co.  v.  Railroad  Commission,  127  La.  669,  53  South.  901,  holding  rates 
established  for  hauling  of  sugar-cane  were  unreasonable;  Carson  v, 
Brocton,  175  Mass.  245,  56  N.  E.  2,  holding  ordinance,  under  pretense 
of.  fixing  equitable  rates,  fixing  rate  which  amounts  to  confiscation  of 
property  would  afford  ground  for  judicial  interference;  State  v.  Chicago 
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etc  E.  Co.,  239  Mo.  293,  143  S.  W.  814,  upholding  law  requiring  rail- 
road to  ran  train  on  Sunday;  McGrew  v.  Missouri  Pac.  Ry.  Co.,  230 
Mo.  531,  132  S.  W.  1086,  upholding  statute  prohibiting  discrimination 
in  long  and  short  haul ;  McCully  v.  Chicago  etc.  Ry.  Co.,,  212  Mo.  23, 110 
S.  W.  717,  annulling  law  requiring  railroads  to  furnish  free  transporta- 
tion to  shippers  of  stock ;  Corporation*  Commission  v.  Atlantic  Coast 
Line  R.  R.  Co.,  137  N.  C.  16,  49  S.  E.  197,  Corporation  Commission  Act 
1899,  pp.  291,  304,  giving  commission  power  to  regulate  railroad  con- 
nections, is  valid;  Raritan  River  R.  R.  Co.  v.  Middlesex  etc.  Traction 
Co.,  70  N.  J.  L.  744,  58  Atl.  336,  General  Railroad  Laws  1873,  §  15, 
vests  in  company  uncontrolled  discretion  to  establish  such  rates  as  it 
may  require,  subject  to  rights  of  legislature  to  repeal  law;  State  v. 
Earle,  66  S.  C.  203,  44  S.  E.  784,  holding  petitioner  has  a  right  to  offer 
testimony  showing  unreasonableness  of  ordinance  requiring  railroads 
to  station  flagman  at  all  crossings ;  Minneapolis  etc.  Ry.  Co.  v.  Railroad 
Commission,  136  Wis.  166,  17  L.  R.  A.  (N.  S.)  821,  116  N.  W.  912, 
holding  unreasonableness  must  be  shown  by  clear,  convincing  proof; 
Coal  &  Coke  Ry.  Co.  v.  Conley,  67  W.  Va.  189,  67  S.  E.  639,  upholding 
law  providing  rate  of  two  cents  per  mile;  Smyth  v.  Ames,  169  U.  S. 
525,  42  L.  Ed.  841,  18  Sup.  Ct.  425,  following  rule;  Covington  etc. 
Turnpike  Road  Co.  v.  Sandford,  164  U.  S.  592,  41  L.  Ed.  565,  17  Sup. 
Ct.  203,  considering  Kentucky  act  of  1890,  reducing  turnpike  tolls; 
Lake  Shore  etc.  Ry.  Co.  v.  Smith,  173  U.  S.  687,  43  L.  Ed.  860,  19  Sup. 
Ct.  566,  annulling  Michigan  mileage-ticket  law ;  Capital  City  Gas  L.  Co. 
v.  Des  Moines,  72  Fed.  839,  unreasonable  gas  rates  are  void;  San  Joa- 
quin etc.  Irr.  Co.  v.  Stanislaus  Co.,  90  Fed.  521,  Circuit  Court  may 
restrain  enforcement  of  unreasonable  irrigation  rates ;  San  Diego  Water 
Co.  v.  San  Diego,  118  Cal.  580,  62  Am,  St.  Rep.  280,  38  L.  R.  A.  467, 
50  Pac.  641,  water  rates  fixed  by  ordinance  must  be  reasonable. 

Distinguished  in  Atlantic  Coast  line  R.  R.  Co.  v.  North  Carolina 
Corp.  Com.,  206  U.  S.  25,  11  Ann.  0a».  398,  51  L.  Ed.  944,  27  Sup. 
Ct.  585,  holding  State  may  require  railroad  to  make  connections  with 
another  road. 

Evolution  and  diminution  of  Munn  v.  Illinois.    Note,  62  Am.  St. 
Rep.  297,  298. 

Validity  and  effect  of  statute  requiring  carriers  to  carry  passengers 
at  fixed  rate  per  mile.    Note,  21  Ann,  Gas.  192. 

Legislative  power  to  fix  tolls,  rates  or  prices.    Note,  33  L.  R.  A. 
183,  186. 

Elements  entering  into  determination  of  reasonableness  of  State 
railroad  rates.    Note,  15  L.  R.  A.  (N.  S.)  114. 

Returns    to    which    public    service    corporations    entitled.    Note, 
L.  R.  A.  1915A,  55,  65. 

Right  to  reduce  rates  of  public  service  corporation  fixed  by  fran- 
chise or  charter.    Note,  L.  R.  A.  19150,  276,  280. 
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Courts  cannot  establish  railroad  rates,  although  it  may  restrain  enforce- 
ment if  unreasonable. 

Approved  in  Missouri  v.  Chicago  etc.  R.  R.  Co.,  241  U.  S.  538,  60 
L.  Ed.  1154,  36  Sup  Ct.  715,  holding  dismissal  of  suit  to  enjoin  enforce- 
ment of  railroad  rates  estops  railroad  from  setting  up  defense  of  un- 
reasonableness in  suit  to  recover  excess  charges;  Louisville  etc  R.  R» 
Co.  v.  Garrett,  231  U.  S.  311,  58  L.  Ed.  242,  34  Sup.  Ct.  48,  holding  to 
entitle  railroad  to  injunction,  it  must  show  return  that  new  rates 
will  permit;  Ex  parte  Young,  209  U.  S.  144,  165,  166,  14  Ann.  Oaa.  764, 
13  L.  R.  A.  (N.  8.)  932,  52  L.  Ed.  722,  731,  28  Sup.  Ct.  441,  holding 
Federal  courts  have  jurisdiction  to  determine  validity  of  State  rates; 
Chicago  etc.  Ry.  Co.  v.  Tompkins,  176  U.  S.  173,  44  L.  Ed.  420,  20  Sup. 
Ct.  338,  holding  court  must  determine  the  reasonableness  of  rates  pre- 
scribed by  State  legislature;  Louisville  etc  R.  Co.  v.  Railroad  Commis- 
sion, 208  Fed.  42,  holding  established  rates  are  presumptively  reason- 
able; Chicago  etc.  R.  Co.  v.  Winnett,  162  Fed.  247,  89  C.  C.  A.  222, 
holding  court  cannot  enjoin  in  advance  contemplated  action  by  Rail- 
road Commission;  Louisville  etc.  R.  R.  Co.  v.  McChord,  103  Fed.  220. 
holding  unconstitutional  Kentucky  act  of  March  10,  1900,  giving  Rail- 
road Commission  power  to  hear  and  determine  cases  involving  reason- 
ableness of  rates  and  to  fix  reasonable  rates;  Western  Union  Tel.  Co. 
▼.  Myatt,  98  Fed.  343,  357,  holding  unconstitutional  Kansas  act  of 
January  3,  1899,  creating  court  of  visitation  with  power  to  fix  and 
enforce  schedule  of  rates;  State  v.  Florida  E.  C.  Ry.  Co.,  69  Fla.  477, 
479,  68  South.  728,  holding  railroad  must  produce  evidence  to  prove 
unreasonableness;  Chicago  etc.  Ry.  Co.  ▼.  Railroad  Commission,  38 
Ind.  App,  453,  473,  78  N.  E.  343,  79  N.  E.  521,  holding  rulings  of 
commission  not  reviewable  by  court;  Southern  Ry.  Co.  v.  Hunt,  42  Ind. 
App.  99,  100,  83  N.  E.  725,  holding  rates  established  by  commission 
are  presumed  to  be  reasonable;  State  ex  rel.  Taylor  v.  Missouri  Pao. 
Ry.  Co.,  76  Kan.  486,  92  Pac.  612,  holding  court  can  by  mandamus 
compel  obedience  to  orders  of  commission;  Clark  v.  Harford  Agricul- 
tural etc.  Assn.,  118  Md.  615,  85  Atl.  506,  upholding  appointment 
of  commission  to  regulate  horseracing;  State  v.  Associated  Press,  159 
Mo.  448,  60  S.  W.  102,  holding  mandamus  will  not  issue  to  compel 
news-gathering  corporation  to  furnish  news  to  relator  on  same  terms 
as  other  newspapers;  Wishkah  Boom  Co.  v.  Greenwood  Timber  Co., 
88  Wash.  575,  577,  153  Pac.  369,  370,  holding  question  of  reasonable- 
ness of  rates  charged  by  booming  company  was  one  for  court;  Inter- 
state Com.  Commission  v.  Cincinnati  etc.  Ry.  Co.,  167  U.  S.  500,  42 
L.  Ed.  253,  17  Sup.  Ct.  900,  commerce  commission  cannot  fix  rates; 
dissenting  opinion  in  Smith  v.  Lake  Shore  etc.  Ry.  Co.,  114  Mich.  476, 
477,  72  N.  W.  333,  334,  majority  upholding  law  fixing  price  of  mileage 
tickets ;  dissenting  opinion  in  Sabre  v.  Rutland  R.  Co.,  86  Vt.  386,  Ann. 
Cas.  19150,  1269,  85  Atl.  710,  majority  holding  law  not  invalid  because 
it  does  not  provide  judicial  review  of  commissioners'  orders. 
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Distinguished  in  City  of  Louisville  v.  Cumberland  Tel.  ft  Tel.  Co., 

155  Fed.  726,  12  Ann.  Cas.  500,  84  C.  C.  A.  151,  holding  Federal  court 
cannot  enjoin  enforcement  of  municipal  ordinance. 

Power  of  courts  to  fix  or  regulate  rates  of  public  service  corpora- 
tions.   Note,  9  Ann.  Cas.  823. 

Judiciary's  power  to  fix  public  service  rates.    Note,  8  L  R.  A. 
(N.  S.)  530. 

Carrier  may,  in  suit  for  penalty  for  overcharge,  set  np  unreasonableness 
of  rates  as  defense. 

Approved  in  Ahern  v.  Newton  ft  B.  St.  Ry.  Co.,  105  Fed.  703,  holding 
statute  open  to  objection  of  unreasonably  reducing  rates  is  unconstitu- 
tional; dissenting  opinion  in  Vilas  v.  McDonough  Mfg.  Co.,  91  Wis. 
618,  65  N.  W.  490,  majority  preferring  machinery  lien  to  prior  mort- 
gage, under  statute. 

Mechanics'  lien.    Note,  51  Am.  St.  Rep.  931. 

Miscellaneous.  Cited  in  Hammond  Packing  Co.  v.  State,  81  Ark. 
540, 126  Am.  St.  Rep.  1047,  100  S.  W.  411,  holding  State  might  examine 
books  of  corporation  to  determine  whether  they  are  violating  Anti-trust 
Act ;  Prime  v.  Wisconsin  etc.  Imp.  Co.,  93  Wis.  552,  33  L.  R.  A.  652,  67 
N.  W.  922,  legislature  cannot,  under  police  power,  create  nuisance  by 
destroying  lake. 

156  U.  8.  667,  39  L.  Ed.  673,  15  Sup.  Ot.  484,  491,  ST.  LOUIS  ETC.  RY. 
CO.  ▼.  STEVENSON. 

Adjudged  In  conformity  with  St.  Louis  etc.  By.  Oo.  v.  GUI,  166  XT.  8. 
649,  89  L.  Ed.  567,  15  Sup.  Ct.  464, 

Cited  in  Mercantile  Trust  Co.  v.  St.  Louis  etc.  Ry.  Co.,  69  Fed.  195, 
arguendo. 

Legislative  power  to  fix  tolls,  rates  or  prices.    Note,  33  L.  B.  A. 
180. 

256  U.  8.  667-673,  89  L.  Ed.  574,  15  Sup.  Ot  413,  NORFOLK  ETC.  B.  B* 
OO.  V.  PENDLETON. 

Corporation's  exemption  from  State  regulation  does  not  pass  to  new 
corporation  unless  expressly  directed. 

Approved  in  Rochester  Ry.  Co.  v.  Rochester,  205  U.  S.  248,  254,  51 
L.  Ed.  789,  792,  27  Sup.  Ct.  469,  holding  exemption  from  street-paving 
obligations  does  not  pass  to  successor  of  railroad;  People's  Gaslight 
etc.  Co.  v.  Chicago,  194  U.  S.  17,  48  L.  Ed.  857,  24  Sup.  Ct.  520,  contract 
exemption  from  regulation  of  price  of  gas  contained  in  charter  of  gas 
company  does  not  extend  to  other  companies  absorbed  by  exempt  com- 
pany; Covington  etc.  Turnpike  Road  Co.  v.  Sandford,  164  U.  S.  87, 
41  L.  Ed.  563,  17  Sup.  Ct.  201,  as  to  turnpike  company's  exemption; 
Alaska  Northern  Ry.  Co.  v.  Municipality  of  Seward,  229  Fed.  668, 
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•holding*  municipal  corporatiotis  of  Alaska  had  no  authority  to  tax 
railroad  properties;  Matthews  v.  Board  of  Corporation  Commrs.,  97 
Fed.  403,  404,  holding  North  Carolina  act  of  1899,  empowering  rail- 
road commission  to  fix  rates,  repeals,  pro  tanto,  corporation  charters 
giving  companies,  rate-fixing  power;  Adams  v.  Yazoo  etc.  R.  R.  Co.,  77 
Miss.  256,  24  South.  209,  holding  charter  granting  to  consolidated  com- 
pany all  rights  and  privileges  but  omitting  "  immunities ' '  of  con- 
stituents gives  no  tax  exemption;  Rochester  v.  Rochester  Ry.  Co.,  182 
N.  Y.  118,  70  L.  R.  A.  773,  74  N.  E.  959,  exemption  of  railroad  from 
expense  of  repairing  between  tracks  did  not  pass  to  lessee  under  Laws 
1869,  p.  54,  c.  34;  Lake  Drummond  Canal  Co.  v.  Commonwealth,  103 
Va.  353,  49  S.  E.  511,  under  Code  1887,  §  1233,  providing  that  under 
foreclosure  sale  of  corporation  mortgage  all  property  shall  pass  to 
purchaser,  immunity  from  taxation  granted  to  corporation  did  not 
pass;  dissenting  opinion  in  Wright  v.  Central  of  Georgia  Ry.  Co.,  236 
U.  S.  682,  59  L.  Ed.  786,  35  Sup.  Ct.  471,  majority  holding  exemption 
from  tax  passed  to  lessee  of  railroad  properties;  dissenting  opinion  in 
Minor  v.  Erie  R.  R.  Co.,  171  N.  Y.  575,  64  N.  E.  457,  majority  uphold- 
ing Mileage-book  Act  of  1895,  as  to  new  corporations  succeeding  to 
rights  of  old  corporation,  having  right  to  charge  specified  fare. 

Distinguished  in  New  Mexico  v.  United  States  Trust  Co.,  172  U.  S. 
186,  43  L.  Ed.  412,  19  Sup.  Ct.  133,  act  of  1866  exempts  right  of  way 
and  structures. 

Foreclosure  sale  of  franchises  and  property  gives  purchaser  no  right 
to  exist  as  same  corporation. 

Approved  in  Noble  State  Bank  v.  Haskell,  22  Okl.  70,  97  Pac.  600, 
holding  law  creating  Banking  Commission  did  not  impair  contracts  with 
banking  corporations;  Adams  v.  Yazoo  etc.  R.  R.  Co.,  77  Miss.  256,  24 
South.  209,  charter  grant  of  "rights  and  privileges"  does  not  include 
tax  exemption;  dissenting  opinion  in  Traverse  Co.  v.  St.  Paul  etc.  Ry. 
Co.,  73  Mini}.  433,  76  N.  W.  222,  majority  holding  tax  exemption,  based 
on  valuable  consideration,  passes  on  foreclosure. 

Validity  and  effect  of  statute  requiring  carriers  to  carry  passengers 
at  fixed  rate  per  mile.    Note,  21  Ann.  Cas.  192. 

Legislative  power  to  fix  lolls,  rates  or  prices.    Note,  33  L.  R.  A.  179. 

Right  to  reduce  rates  of  public  service  corporation  fixed  by  fran- 
chise or  charter.     Note,  L.  R.  A.  19150,  281. 

Miscellaneous.  Miscited  in  Johnson  v.  Southern  Ry.  Co.,  122  N.  C. 
958,  29  S.  E.  786. 

156  U.  8.  674-680,  39  L.  Ed.  676,  16  Sup.  Ot.  457,  FOX  v.  HAABSTICE. 

Appellate  court  will  not  review  findings  where  there  is  no  assignment 
of  errors. 

Approved  in  Towle  v.  First  Nat.  Bank,  153  Fed.  567,  82  C.  C.  A.  520, 
holding  findings  by  trial  judge  must  include  finding  on  every  issue. 
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Where  plaintiff's  Affirmative  case  is  inconsistent  with  truth  of  defend- 
ant's case,  court  need  not  find  on  answer. 

Approved  in  Bowers  v.  Cottrell,  15  Idaho,  240,  241,  96  Pac.  943, 
holding  findings  of  court  will  not  be  set  aside  where  they  are  supported 
by  evidence;  Snelgrove  v.  Earl,  17  Utah,  326,  53  Pac.  1018,  following 
rule;  Billings  v.  Parsons,  17  Utah,  31,  53  Pac.  733,  where  findings 
omitted  must  necessarily  have  been  against  appellant. 

Supreme  Court  will  not  disturb  territorial  court's  decision  on  local  stat- 
ute unless  clearly  erroneous. 

Approved  in  Phoenix  Ry.  Co.  v.  Landis,  231  U.  S.  579,  58  L.  Ed.  380, 
34  Sup.  Ct.  179,  refusing  to  disturb  ruling  in  personal  injury  case; 
Alzua  v.  Johnson,  231  U.  S.  110,  58  L.  Ed.  144,  34  Sup.  Ct.  27,  holding 
justice  of  Supreme  Court  of  Philippines  not  personally  liable  on  judg- 
ment erroneously  entered;  Straus  tf.  Foxworth,  231  U.  S.  170,  58  L.  Ed. 
172,  34  Sup.  Ct.  42,  refusing  to  disturb  decision  of  territorial  court  sus- 
taining validity  of  tax  sale;  Gray  v.  Taylor,  227  U.  S.  57,  57  L.  Ed.  416, 
33  Sup.  Ct.  199,  applying  rule  to  decision  of  territorial  court  sustaining 
validity  of  territorial  statute ;  Jones  v.  Springer,  226  U.  S.  157,  57  L.  Ed. 
164,  33  Sup.  Ct.  64,  refusing  to  disturb  finding  of  territorial  court  as 
to  regularity  of  judicial  sale ;  Treat  v.  Grand  Canyon  Ry.  Co.,  222  U.  S. 
452,  56  L.  Ed.  266,  32  Sup.  Ct.  125,  refusing  to  review  decision  of  ter- 
ritory of  Arizona  exempting  railroad  from  taxation;  Clason  v.  Matko, 
223  U.  S.  653,  56  L.  Ed.  593,  32  Sup.  Ct.  392,  applying  rule  to  forfeiture 
of  mining  claim;  Albright  v.  Sandoval,  216  U.  S.  339,  54  L.  Ed.  508, 
30  Sup.  Ct.  318,  applying  rule  to  decision  determining  fees  of  public 
office;  English  v.  Territory  of  Arizona,  214  U.  S.  363,  53  L.  Ed.  1033, 
29  Sup.  Ct.  658,  applying  rule  to  findings  of  commissioners  appointed 
to  inspect  street  work;  Copper  Queen  Consolidated  Min.  Co.  v.  Terri- 
torial Board  of  Equalization,  206  U.  S.  479,  51  L.  Ed.  1146,  27  Sup.  Ct. 
695,  holding  territorial  court  need  not  follow  construction  placed  on 
its  statutes  by  another  State;  In  re  Farrell,  211  Fed.  214,  6  N.  C.  C.  A. 
856,  holding  Federal  courts  will  follow  construction  placed  on  Em- 
ployers '  Liability  Act  by  courts  of  State  of  Washington. 

156  U.  S.  680-682,  39  I*.  Ed.  578,  15  Sup.  Ct.  556,  DAVIS  v.  WAKELEE. 
Service  of  citation  upon  solicitor  below  is  good. 
Approved  in  Tooele  Meat  etc.  Co.  v.  Morse,  43  Utah,  521,  136  Pac. 
967,  holding  notice  of  entry  of  judgment  was  properly  served  on  at- 
torney. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  853,  859. 

Bill  to  restrain  defendant  in  proposed  legal  action  from  setting  up 
certain  defense  involves  no  future  rights. 

Approved  in  Brewster  v.  Lanyon  Zinc  Co.,  140  Fed.  816,  72  C.  C.  A. 
213,  equity  will  not  relieve  against  breach  of  condition  of  leasehold, 
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where  elements  of  fraud  are  wanting  and  measure  of  compensation  is 
uncertain ;  Williams  v.  Neely,  134  Fed.  10,  69  L.  R.  A.  232,  67  C.  C.  A. 
171,  injunction  should  not  issue  to  stay  action  upon  promissory  note  for 
purchase  price  of  land  until  equitable  defense  of  reduction  is  allowed; 
Huntington  v.  Saunders,  166  Mass.  96,  43  N.  E.  1037,  arguendo. 

Equity  will  not  refuse  to  entertain  salt  if  legal  remedy  ia  doubtful. 

Approved  in  Weber  v.  Hertzell,  230  Fed.  967,  holding  "estoppel  in 
pais"  furnishes  no  ground  for  equity  jurisdiction;  Continental  Trust 
Co.  v.  Tallassee  Falls  Mfg.  Co.,  222  Fed.  706,  holding  trustee  of  mort- 
gage may  maintain  bill  in  equity  to  remove  cloud  on  title;  Texas  Co. 
v.  Central  Fuel  Oil  Co.,  194  Fed.  11, '114  C.  C.  A.  21,  allowing  specific 
performance  of  contract  to  furnish  oil;  United  States  v.  Oregon  etc. 
R.  Co.,  186  Fed.  932,  holding  equity  has  jurisdiction  to  hear  suit  to 
cancel  United  States  patents;  Monmouth  Inv.  Co.  v.  Means,  151  Fed. 
166,  80  C.  C.  A.  527,  holding  equity  will  enjoin  party  from  negotiating 
note;  Hunter  v.  Bobbins,  117  Fed.  923,  holding  equity  has  jurisdiction 
of  suit  for  accounting  by  former  treasurer  of  corporation  and. to  charge 
a  bank  as  trustee  of  the  funds;  Sullivan  Timber  Co.  v.  Mobile,  110 
Fed.  198,  holding  city  is  estopped  to  destroy  property  rights  in  wharves 
erected  over  city's  submerged  lands  under  implied  license,  where  city 
long  regulated  and  taxed  such  structures;  Brooks  v.  Laurent,  98  Fed. 
655,  39  C.  C.  A.  201,  holding  married  woman  joining  with  husband  in 
bill  for  relief  based  on  lease  of  property  cannot  thereafter  claim  lease 
void  in  execution;  Vaughn  v.  Strickland,  108  Ga.  661,  34  S.  E.  192, 
holding  where  justice  from  another  district  presided  after  objection 
to  the  justices  of  the  court  but  without  objection  as  to  him,  party  losing 
cannot  question  his  rights  to  preside;  Davies  v.  City  of  Seattle,  67 
Wash.  535,  121  Pac.  988,  holding  city  will  be  enjoined  from  working 
employees  more  than  eight  hours  per  day. 

Party  assuming  certain  position  and  prevailing  in  suit  cannot  afterward 
assume  contrary  position. 

Approved  in  Smith  v.  Boston  Elevated  Ry.  Co.,  184  Fed.  389,  37 
L.  R.  A.  (N.  S.)  429,  106  C.  C.  A.  497,  holding  witness  cannot  swear 
to  inconsistent  facts;  Seminole  Securities  Co.  v.  Southern  Life  Ins. 
Co.,  182  Fed.  94,  97,  holding  stockholders  receiving  money  on  account 
of  stock  cannot  later  sue  to  cancel  stock  subscription;  Mesa  Market  Co. 
v.  Crosby,  174  Fed.  102,  98  C.  C.  A.  70,  holding  objection  to  jurisdic- 
tion of  court  over  counterclaim  cannot  be  raised  for  first  time  on  ap- 
peal ;  Pollitz  v.  Wabash  R.  Co.,  167  Fed.  164,  holding  stockholder  cannot 
change  grounds  of  objection  to  issuance  of  stock;  Nixon  v.  Fidelity 
&  Deposit  Co.,  150  Fed.  576,  80  C.  C.  A.  336,  one  recovering  costs  and 
counsel  fees  from  creditors  who  attempted  to  have  him  adjudicated 
bankrupt  is  precluded  by  judgment  from  suing  for  damages  for  wrong- 
fully seizing  his  property  in  bankruptcy  proceedings ;  Moore  v.  Beiseker, 
147  Fed.  375,  77  C.  C.  A.  545,  where,  under  contract,  land  was  to  be 


89  DAVIS  v.  WAKELEB.  156  U.  S.  680-692 

conveyed  within  thirty  days  from  execution,  but  vendors  were  not  ready 
until  ninety  days,  when  they  demanded  back  interest  as  their  only 
reason  for  failure  to  perform,  they  waived  right  to  claim  contract  had 
terminated;  Kansas  Union  etc.  Ins.  Co.  v.  Burman,  141  Fed.  842,  73 

C.  C.  A.  69,  where  agent  under  salary  contract  sends  in  resignation 
specifying  grounds,  in  suit  against  company  for  breach  of  said  con- 
tract plaintiff  is  estopped  from  alleging  other  grounds  for  resignation; 
Long  v.  Lockman,  135  Fed.  199,  where  bankrupt  filed  plea  denying 
jurisdiction  and  asserted  residence  in  Colorado,  his  administrator  was 
estopped  to  deny  such  residence  in  bankruptcy  proceedings  subsequently 
commenced  in  Colorado ;  The  New  York,  113  Fed.  811,  51  C.  C.  A.  482, 
holding  claimant  giving  claimant's  bond  to  secure  release  of  vessel 
cannot  deny  that  bond  stands  for  vessel  in  case  of  success  of  libelant's 
suit  to  enforce  lien;  Savings  &  Trust  Co.  v.  Bear  Valley  Irr.  Co.,  112 
Fed.  704,  sustaining  exceptions  to  answer  setting  up  contracts  and  cer- 
tificates as  basis  of  right,  which  contracts  defendant  in  his  cross-bill 
claims  are  null;  Sullivan  Timber  Co.  v.  Mobile,  110  Fed.  198,  holding 
equity  has  jurisdiction  of  suit  to  protect  right  of  land  owner  in  wharves 
erected  over  submerged  lands  of  city  under  implied  license;  In  re 
Decker's  Estate,  3  Alaska,  109,  refusing  to  allow  collateral  attack 
on  decree  of  probate  court;  Columbia  Heights  Realty  Co.  v.  Macfar- 
land,  31  App.  D.  C.  124,  applying  rule  where  one  sought  to  attack  act 
of  Congress  in  suit  for  street  assessment;  Logue  v.  Fenning,  29  App. 

D.  C.  527,  holding  regularity  of  proceedings  appointing  lunatic  cannot 
be  collaterally  attacked  in  suit  to  set  aside  account  of  committee; 
Howard  v.  State,  115  Ga.  253,  41  S.  E.  658,  holding  accused  cannot 
complain  of  instructions  handed  to  court  by  counsel  for  defense  and 
given  at  his  request;  Haber-Blum-Bloch  Hat  Co.  v.  Friesleben,  5  Ga. 
App.  124,  62  j3.  E.  713,  applying  rule  in  suit  for  salary;  State  ex  rel. 
Western  Const.  Co.  v.  Board  of  Commrs.,  166  Ind.  210,  76  N.  E.  1001, 
holding  one  assuming  judgment  had  an  effect  on  appeal  could  not  claim 
another  effect  on  subsequent  appeal;  Redinger  v.  Jones,  68  Kan.  637, 
75  Pac.  1001,  debtor  before  sale  claiming  property  exempt  cannot  in 
suit  against  sheriff  show  sale  to  be  void  on  other  grounds;  Sandefur  v. 
Hines,  69  Kan.  171,  76  Pac.  446,  party  basing  refusal  to  consummate 
sale  upon  one  ground  cannot  after  suit  commenced  defend  his  refusal 
on  some  other  ground ;  Holman  v.  Updike,  208  Mass.  472,  94  N.  E.  691, 
holding  one  standing  on  contract  cannot  later  disaffirm  it;  American 
Unitarian  Assn.  v.  Commonwealth,  193  Mass.  478,  79  N.  E.  880,  holding 
one  seeking  damages  resulting  from  public  improvement  is  estopped  to 
attack  constitutionality  of  act  authorizing  same;  Sorenson  v.  School 
Dist.,  122  Minn.  63,  141  N.  W.  1106,  holding  one  seeking  to  enjoin 
removal  of  schoolhouse  must  prove  wjjat  site  was  selected:  Tozer  v. 
Ocean  Accident  etc.  Corp.,  94  Minn.  485,  103  N.  W.  511,  after  trial  in 
personal  injury  case,  where  insurance  company  defended  under  an  in- 
surance contract,  company  was  estopped  from  claiming  no  liability 
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because  child  injured  was  employed  by  insured  contrary  to  law;  Mc- 
Clure  v.  Clements,  161  Mo.  App.  29,  143  S.  W.  84,  applying  rule  in 
suit  for  commissions  on  contract  of  agency;  Myton  v.  Fidelity  & 
Casualty  Co.,  117  Mo.  App.  453,  92  S.  W.  1151,  where  casualty  insur- 
ance company  defends  in  suit  against  insured,  in  which  only  jurisdiction 
otherwise  acquired  was  by  an  invalid  attachment,  eompany  waived 
objection  that  liability  for  attachment  costs  was  not  covered  by 
policy;  Reiger  v.  Faber,  116  Mo.  App.  129,  92  S.  W.  184,  where 
party  denies  validity  of  injunction  bond,  he  cannot,  after  dissolution 
of  injunction,  sue  on  bond;  Irwin  ▼.  Sovereign  Camp  of  Woodmen,  15 
N.  M.  370,  110  Pac.  551,  holding  one  admitting  liability  before  suit 
cannot  deny  same  after  suit  instituted;  North  Dakota  Horse  etc.  Co. 
v.  Serumgard,  17  N.  D.  478,  138  Am.  St  Rep,  717,  29  L.  R.  A.  (N.  S.) 
508,  117  N.  W.  457,  applying  rule  in  suit  to  redeem  from  mortgage  fore- 
closure; Territory  v.  Cooper,  11  Okl.  708,  69  Pac.  816,  where  person 
was  convicted  in  Oklahoma  during  period  Nebraska  criminal  procedure 
was  in  force,  he  was  entitled  to  bail  pending  appeal ;  Morrison  v.  Atkin- 
son, 16  Okl.  575,  85  Pac.  473,  where  party  invokes  rule  of  court  for 
purpose  of  obtaining  judgment  against  opponent,  he  cannot  afterward 
claim  rule  is  void;  Rhea  v.  Shields,  103  Va.  312,  49  S.  E.  72,  when  sale 
of  land  of  minors  is  irregular,  minors,  after  reaching  majority,  are 
estopped  from  objecting,  where  they  request  sale  of  property;  Eckert 
v.  Schmitt,  60  Wash.  28,  110  Pac.  638,  holding  wife  claiming  title  to 
land  of  husband  cannot  later  claim  same  rights  in  children  of  husband 
oy  former  wife ;  Le  Comte  v.  Freshwater,  56  W.  Va.  341,  49  S.  E.  241, 
where  lease  contains  boundary  different  from  that  authorized  by  decree 
directing  the  lease,  omitting  part  of  tract,  either  from  fraud  or  mistake, 
the  court  will  reform  lease ;  Weston  v.  Ralston,  48  W.  Va.  187,  36  S.  E. 
453,  holding  purchaser  of  land  from  vendor  who  in  previous  suit  by 
city  had  admitted  in  plea  that  such  land  had  been  dedicated  as  street 
cannot  deny  dedication;  Michels  v.  Olmstead,  157  U.  S.  201,  39  L.  Ed. 
672,  15  Sup.  Ct.  581,  where  party  effecting  exclusion  of  evidence  in  law 
action  objected  thereto  in  equity;  Sullivan  v.  Colby,  71  Fed.  464,  18 
C.  C.  A.  193,  occupant's  defense,  basing  claim  on  lease,  estops  incon- 
sistent claim ;  Luther  v.  Clay,  100  Ga.  241,  39  L.  R.  A.  97,  28  S.  E.  47, 
where  party  assailing  foreclosure  judgment  had  procured  adjudication 
of  its  validity ;  Busch  v.  Wilcox,  106  Mich.  517,  64  N.  W.  486,  plaintiff 
cannot,  after  procuring  dismissal  of  counterclaim,  object  that  judgment 
was  excessive;  dissenting  opinion  in  Western  Union  Tel.  Co.  v.  Thomp- 
son, 144  Fed.  584,  75  C.  C.  A.  334,  majority  holding  amendment  of 
complaint  for  malicious  prosecution  by  striking  out  that  plaintiff  was 
arrested  on  warrant,  and  substituting  that  she  was  arrested  with- 
out warrant,  changes  cause  of  action;  dissenting  opinion  in 
Jones  v.  Stoddart,  8  Idaho,  227,  67  Pac.  654,  majority  holding  fact 
that  note  bore  indorsement  of  former  president  of  company,  trans- 
ferring same  is  not  notice  to  purchaser  of  any  infirmities;  dissenting 
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opinion  in  Freer  v.  Davis,  52  W.  Va.  19,  43  S.  E.  171,  majority  holding 
party  plaintiff  in  bill  to  settle  title  and  boundary  of  land  is  not  estopped 
to  deny  on  appeal  that  court  had  jurisdiction.    * 

Distinguished  in  Galle  v.  Hamburg  Amerikanische  Packetfahrt 
Actien  Gesellschaft,  233  Fed.  426,  holding  one  claiming  damage  to 
goods  resulted  from  sea  water  may  later  assert  it  resulted  from  fresh 
water;  Wayne  County  Securities  Co.  v.  Hughitt,  228  Fed.  818,  holding 
defendants  in  suit  on  foreign  judgment,  seeking  to  strike  out  evidence 
as  to  original  action,  are  not  estopped  to  attack  validity  of  judgment; 
R  E.  Taenzer  &  Co.  v.  Chicago  etc.  Ry.  Co.,  191  Fed.  551,  112  C.  C.  A. 
153,  holding  rule  is  not  applicable  where  contract  is  contrary  to  public 
policy;  Oakland  Sugar  Mill  Co.  v.  Fred  W.  Wolf  Co.,  118  Fed.  248,  55 

C.  C.  A.  93,  holding  sugar-mill  operator  sued  for  price  of  machinery 
placed  therein  cannot  after  time  of  inspection  has  elapsed  and  suit 
brought  set  up  new  defects  in  machinery;  Wallace  v.  Degree,  38  App. 

D.  C.  148,  Ann.  Oas.  19130,  118,  holding  one  failing  to  deny  value  of 
goods  is  not  estopped  to  declare  greater  value;  Hair  v.  McNally,  23 
Utah,  611,  65  Pac.  725*  holding  grantee,  under  deed  in  escrow  after  de- 
termination of  delivery  in  his  favor,  not  estopped  to  assert  title  to  fund 
in  depositary's  hands  retained  because  of  disputed  ownership;  Hast  v. 
Piedmont  etc.  R.  R.  Co.,  52  W.  Va.  408,  44  S.  E.  159,  holding  railroad 
claiming  in  action  for  taking  property  for  road  that  it  had  dedicated 
street  in  lieu  of  rights  of  way  not  estopped  from  denying  dedication  in 
subsequent  action. 

Party  cannot  maintain  validity  of  Judgment  against  him  for  one  pur- 
pose and  deny  it  for  another. 

Approved  in  Davis  v.  Cornwall,  68  Fed.  524,  15  C.  C.  A.  559,  follow- 
ing rule. 

156  U.  8.  692-713,  39  L.  Ed.  585,  15  Sup.  Ot.  547,  CITIZENS'  SAVING  ETC. 
ASSN.  v.  PE£RY  CO. 

Municipal  bond  issue  is  not  conclusive,  in  itself,  of  compliance  with 
statute,  in  favor  of  bona  fide  holders. 

Approved  in  Edwards  v.  Bates  County,  117  Fed.  535,  536,  holding  re- 
citals in  county  bonds  that  same  were  issued  by  virtue  of  act  of  Gen- 
eral Assembly  and  authorized  by  popular  vote  as  required  do  not  pre- 
vent showing  noncompliance  with  law;  Mercer  Co.  v.  Provident  Life  etc. 
Co.,  72  Fed.  630,  632, 19  C.  C.  A.  44,  where  recital  of  completion  of  rail- 
road was  absent. 

County  is  not  estopped  by  recitals  not  expressly  or  impliedly  import- 
ing regularity  of  issue. 

Approved  in  Bolles  v.  Perry  Co.,  92  Fed.  479,  34  C.  C.  A.  478,  following 
rule. 

Municipality  is  concluded,  as  against  bona  fide  holders,  by  recitals  of 
regularity  of  bond  issue. 

Approved  in  Quinlan  v.  Green  County,  205  U.  S.  419,  51  L.  Ed.  863, 
27  Sup.  Ct.  505,  holding  issue  conclusive  as  to  performance  of  condition 
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precedent ;  Andes  v.  Ely,  158  U.  S.  324,  39  L.  Ed.  1002,  15  Sup.  Ct.  959, 
where  all  requisite  facts  were  recited ;  Wesson  v.  Saline  Co.,  73  Fed. 
920,  20  C.  C.  A.  227,  -where  bonds  were  really  donated  to  railroad; 
Schmutz  v.  School  District  of  Little  Rock,  78  Ark.  123,  95  S.  W.  439, 
act  of  board  of  school  directors  in  excess  of  their  authority  in  issuance 
of  bonds  does  not  estop  district  from  showing  invalidity  of  bonds ;  Green 
Co.  v.  Shortell,  116  Ky.  125,  75  S.  W.  254,  where  bonds  issued  by  county 
in  subscription  to  railroad  contain  no  recital  of  authority  of  officers 
issuing  them,  county  is  not  estopped  from  pleading  noncompliance  with 
conditions;  McCrackin  v.  Greensboro,  168  N.  C.  66,  84  S.  E.  32,  hold- 
ing where  county  bonds  were  to  be  issued  to  railroad  provided  same  was 
constructed  within  three  years,  commissioner  had  no  authority  to  extend 
time. 

Distinguished  in  Mercer  Co.  ▼.  Provident  Life  etc.  Co.,  72  Fed.  631, 
19  C.  C.  A.  44,  where  recitals  were  wanting;  Johnson  v.  Railroad,  100 
Tenn.  147,  44  S.  W.  672,  where  officers  were  not  authorized  to  determine 
facts;  dissenting  opinion  in  Quinlan  v.  Green  County,  157  Fed.  44,  19 
L.  R.  A.  (N.  8.)  849,  84  C.  C.  A.  537,  majority  holding  issue  conclusive 
as  to  performance  of  condition  precedent. 

Municipality  is  not  concluded  by  recitals  in  bonds,  of  legislative  au- 
thority. 

Approved  in  State  v.  School  Dist.  No.  50,  18  N.  D.  622,  138  Am.  St. 
Rep.  787,  120  N.  W.  557*,  holding  county  might  assert  illegality  of  school 
bonds  issued  under  legislative  authority;  Mercer  Co.  v.  Provident  Life 
etc.  Co.,  72  Fed.  629, 19  C.  C.  A.  44,  power  conditioned  upon  completion 
of  railroad  is  strictly  construed ;  Commissioners  of  Wilkes  County  v.  Call, 
123  N.  C.  312,  320,  44  L.  R.  A.  253,  256,  31  S.  E.  483, 485,  where  legislative 
vote  on  enabling  statute  was  not  recorded;  Neale  v.  County  Court,  43 
W.  Va.  104, 108,  27  S.  E.  376,  378,  issuance  of  bonds,  without  performing 
conditions,  may  be  enjoined. 

Municipal  bonds  in  the  hands  of  bona  fide  holders.    Note,  51  Am. 
St  Rep.  838,  839. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 
L.  R.  A.  1915A,  932,  950,  952,  977. 

County  bonds  reciting  necessary  election  and  other  prerequisites  estop 
county  after  paying  interest  for  seventeen  years. 

Approved  in  Provident  Trust  Co.  v.  Mercer  Co.,  170  U.  S.  601,  42  L.  Ed. 
1160,  18  Sup.  Ct.  792,  following  rule ;  Citizens '  Sav.  etc.  Co.  v.  Belleville 
etc.  R.  Co.,  157  Fed.  75,  84  C.  C.  A.  577,  holding  dividends  on  stock  can- 
not be  recovered  after  delay  of  ten  years. 

Distinguished  in  Clarke  v.  Northampton,  105  Fed.  314,  holding  munici- 
pality paying  interest  on  bonds  for  twenty  years  may  plead  their  illegal- 
ity where  issue  was  void  for  failure  to  use  words  of  statute  in  petition  to 
county  judge;  Heed  v.  Commrs.  of  Cowley  Co.,  82  Fed.  720,  acquiesence 
ratifies  issue  by  persons  not  officers;  Stebbins  v.  Perry  Co.,  167  111.  573, 
47  N.  E.  1050,  vote  authorizing  excessive  issue  cannot  support  any  issue. 
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157  U.  8.  1-46,  89  L.  Ed.  601,  15  Sup.  Ot  508,  BATE  EEPBIQEBATINO 
CO.  V.  STTLZBEBGEB. 

Statute  must  be  given  effect  clearly  intended. 
Approved  in  United  States  v.  Shing  Shnn  &  Co.,  173  Fed.  847,  holding 
provisions  of  Tariff  Act  relating  to  olives  "in  bottles,  jars,  or  similar 
packages,"  and  "in  casks/'  did  not  import  intention  to  make  distinc- 
tion between  retail  and  wholesale  packages,  and  olives  in  jars  holding 
ten  gallons  are  within  first  provision;  United  States  v.  Musgrave,  160 
Fed.  703,  mailing  of  obscene  letter  by  husband  to  wife  was  within  statute 
forbidding  use  of  mails  for  obscene  books  or  other  publications ;  McDer- 
mon  v.  Southern  Pac.  Co.,  122  Fed.  675,  holding  Mo.  Rev.  Stats.  1899, 
§  2876,  abolishing  fellow-servant  rule  and  preventing  contracts  limiting 
liability,  does  not  apply  to  contract  of  Pullman  porter;  Durham  v.  Sey- 
mour, 6  App.'D.  C.  90,  in  suit  brought  under  Rev.  Stats.,  §  4915,  to  com- 
pel commissioner  to  issue  patent,  complainant  is  confined  to  claims  pre- 
sented in  Patent  Office ;  Holland  v.  Webster,  43  Fla.  92,  29  South.  627, 
under  Rev.  Stats.,  §§  1279,  1462,  Supreme  Court  must  decide  motion  to 
qnash  appellate  proceedings  based  on  ground  that  appeal  taken  for  de- 
lay though  case  not  reached  for  final  hearing;  Louisville  etc.  R.  Co.  v. 
Mottley,  133  Ky.  661, 118  S.  W.  985,  act  of  Congress  of  1906,  prohibiting 
carrier  from  giving  free  transportation  was  not  retrospective  and  did 
not  apply  to  contract  made  in  1871  to  issue  annual  pass  to  person  in- 
jured in  settlement  of  his  claim  for  damages;  Commonwealth  v.  New 
York  Cent.  etc.  R.  Co.,  206  Mass.  420,  19  Ann.  Cas.  529,  92  N.  E.  768, 
Revised  Laws  giving  District  Courts  jurisdiction  of  misdemeanors,  ex- 
cept libels  and  conspiracies,  gives  jurisdiction  of  complaint  against 
railroad  for  obstructing  street;  State  v.  Earnhardt,  170  N.  C.  727,  86 
S.  E.  961,  where  upon  conviction  of  felony  judgment  assigned  defendant 
to  work  on  road,  but  did  require  him  to  wear  uniform  of  felon,  failure 
of  superintendent  of  chain-gang  to  make  such  requirement  was  not  mis- 
demeanor; National  Mach.  Co.  v.  Wheeler  etc.  Mfg.  Co.,  72  Fed.  199, 

(»3) 


157  U.  S.  1-46  NOTES  ON  U.  S.  REPORTS.  94 

following  rule;  Murphy  v.  United  States,  68  Fed.  910,  "worsted  dress 
goods"  are  not  "manufactures  of  wool";  In  re  Iasigi,  79  Fed.  754,  con- 
struing Rev.  Stats.,  §  711,  par.  8 ;  Butler  v.  United  States,  87  Fed. 
665,  construing  act  of  1887  limiting  per  diem  fees;  United  States  v. 
'Fifty  Boxes,  92  Fed.  602,  State  practice  does  not  govern  depositions 
in  proceeding  to  forfeit  merchandise;  Hanifen  v.  Price,  96  Fed.  441, 
construing  Rev.  Stats.,  §§  4886,  4923;  dissenting  opinion  in  Ogden  City 
v.  Weber  Co.,  26  Utah,  137,  72  Pac.  436,  majority  holding  Rev.  Stats. 
1898,  §  511,  requiring  county  boards  to  provide  for  indigent  poor  of 
county,  extended  to  paupers  who  happen  to  come  into  county. 

Contemporary  executive  and  judicial  construction  will  be  respected  In 
case  of  doubt 

Approved  in  Tucker  v.  Williamson,  229  Fed.  207,  under  provisions  of 
Harrison  Narcotic  Act  physician  is  not  prohibited  from  dispensing  nar- 
cotic to  patient,  because  he  does  not  personally  attend  patient,  but  he 
is  required  to  keep  record  of  case ;  Dow  v.  United  States,  226  Fed.  148, 
term  "white  persons"  used  in  Naturalization  Act  includes  Syrian;  Con- 
nole  v.  Norfolk  etc.  Ry.  Co.,  216  Fed.  825,  827,  construing  Ohio  Work- 
men 's  Compensation  Act  and  holding  legislative  intent  was  to  restrict  its 
application,  where  words  of  enlargement  were  stricken  out  by  amend- 
ment and  words  of  limitation  substituted;  Baker  v.  Swigart,  199  Fed. 
867, 118  C.  C.  A.  313,  construing  provision  of  Reclamation  Act  and  hold- 
ing secretary  has  no  authority  to  make  additional  annual  assessments 
for  cost  of  maintenance  prior  to  time  when  management  passes  to  land 
owners ;  United  States  v.  Thompson,  189  Fed.  841,  Revised  Statutes,  sec- 
tion 3296,  making  it  unlawful  to  remove  spirits  on  which  tax  has  not 
been  paid  from  registered  distillery  to  designated  place  of  deposit,  ap- 
plies to  removals  from  illicit  distillery  as  well  as  to  registered  distillery; 
Allen  v.  United  States,  26  App.  D.  C.  23,  statute  gives  right  of  appeal 
from  final  decisions,  not  from  interlocutory  proceeding  to  dissolve  inter- 
ference before  final  hearing  of  question  of  priority;  Arnett  v.  State  ex 
rel.  Donohue,  168  Ind.  190,  8  L.  R.  A.  (N.  S.)  1192,  80  N.  E.  156,  Act 
1905,  did  not  repeal  statute  of  1901  providing  for  metropolitan  police 
force  in  certain  cities  of  State,  where  Governor  treated  such  law  as  in 
force. 

Distinguished  in  Fairbank  v.  United  States,  181  U.  S.  311,  45  L.  Ed. 
874,  21  Sup.  Ct.  659,  holding  contemporary  construction  entitled  to  no 
force  where  statute  is  plain ;  Webster  v.  Luther,  163  U.  S.  342,  41  L.  Ed. 
182,  16  Sup.  Ct.  967,  where  purpose  of  statute  is  obvious;  Rogers  v. 
Clark  Iron  Co.,  104  Minn.  211,  116  N.  W.  744,  holding  soldiers'  addi- 
tional homestead  scrip  was  personal  property  and  assignable,  notwith- 
standing opposed  practice  of  Federal  land  office. 

Consideration  of  justice  and  convenience  may  figure  In  construction  in 
case  of  doubt. 

Approved  in  Knowlton  v.  Moore,  178  U.  S.  77,  44  L.  Ed.  984,  20  Sup. 
Ct.  761,  applying  to  legacy  tax  of  War  Revenue  Act  1898  the  rule  that 
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unreasonable  construction  will  not  be  given  to  statute  if  reasonable  one 
available;  In  re  Halsey  Electric  etc.  Co.,  175  Fed.  832,  in  distribution  of 
assets  of  bankrupt,  actual  and  necessary  expense  of  preserving  and  admin- 
istering estate  have  priority  over  taxes  under  Bankruptcy  Act  of  1898; 
Cumberland  Tel.  &  Tel.  Co.  v.  Kelly,  160  Fed.  319, 15  Ann.  Oas.  1210,  87 
C.  C.  A.  268,  act  of  Tennessee  requiring  telephone  companies  to  furnish 
facilities  without  discrimination,  giving  new  remedy,  and  imposing  heavy 
penalties  was  merely  declaratory  of  common  law;  Betts  v.  United  States, 
132  Fed  237, 65  C.  C.  A.  452,  trial  of  indictments  against  same  defendant 
under  Rev.  Stats.,  §  5480,  for  fraudulent  use  of  mails,  together,  does  not 
affect  defendant's  right  to  three  peremptory  challenges  for  each  indict- 
ment. 

Statute  will  not  be  given  construction  Implying  bad  faith  in  govern- 
ment unless  unavoidable. 

Approved  in  Westinghouse  Elec.  etc.  Co.  v.  Stanley  Inst.  Co.,  138  Fed. 
826,  71  C.  C.  A.  189,  under  original  Rev.  Stats.,  §  4887,  it  is  not  sufficient 
that  foreign  patent  may  disclose  invention  of  later  United  States  patent, 
where  it  is  not  therein  claimed. 

Bevlsed  Statutes  declare  law  on  December  1,  1873,  and  when  clear,  can- 
not be  controlled  by  previous  statutes. 

Approved  in  Hamilton  v.  Rathbone,  175  U.  S.  421,  44  L.  Ed.  222,  20 
Sup.  Ct.  158,  following  rule ;  Hand  v.  Cook,  29  Nev.  535,  92  Pac.  6,  hold- 
ing government  mineral  surveyor  is  not  officer  within  provision  of  Fed- 
eral statute  and  is  not  disqualified  from  locating  mining  claim. 

Distinguished  in  Merchant's  Nat.  Bank  v.  United  States,  214  U.  S.  40, 
53  L.  Ed.  901,  29  Sup.  Ct.  593,  provisions  of  section  3411,  Rev.  Stats., 
exempting  banks  from  taxation  does  not  exempt  national  banks  from 
taxation  provided  by  section  5214  to  create  fund  for  engraving  and 
printing  national  bank  notes. 

Section  4887,  Revised  Statutes,  intends  that  American  patent  shall  ex- 
pire with  foreign,  granted  after  filing  American  application. 

Approved  in  Cameron  Septic  Tank  Ob.  v.  City  of  Knoxville,  227  U.  S. 
42,  57  L.  Ed.409,  33  Sup.  Ct.  209,  under  section  4887,  Rev.  Stats.,  patent 
was  limited  to  period  of  same  patent  in  foreign  country,  and  treaty  of 
Brussels  of  1900  did  not  extend  American  patent;  Leeds  &  Catlin  Co.  v. 
Victor  Talking  Mach.  Co.,  213  U.  S.  319,  53  L.  Ed.  81S,  29  Sup.  Ct.  495, 
foreign  patent  granted  to  Berliner  for  talking-machines  was  not  identi- 
cal with  certain  claims  included  in  United  States  patent  in  suit,  and  pat- 
ent as  to  these  claims  did  not  expire  with  foreign  patent;  Commercial 
Acetylene  Co.  v.  Searchlight- Gas  Co.,  197  Fed.  913,  Claude  and  Hess 
patent  for  storing  acetylene  gas  limited  by  section  4887,  Rev.  Stats.,  to 
term  of  prior  foreign  patent  is  not  extended  by  treaty  of  Brussels  of  1900, 
as  construed  by  act  of  1903 ;  Hennebique  Const.  Co.  v.  Myers,  172  Fed. 
878,  884,  97  C.  C.  A.  289,  holding  treaty  of  Brussels  is  self -executing  and 
does  away  with  limitation  imposed  on  domestic  patents  for  inventions 
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previously  patented  in  foreign  country;  Victor  Talking  Mach.  Co.  ▼. 
Talk-o-phone  Co.,  146  Fed.  535,  538,  upholding  Berliner  patent  No. 
434,543,  for  improvements  in  talking-machines  as  against  claim  that  it 
expired  with  foreign  patent;  Sawyer  Spindle  Co.  v.  Carpenter,  143  Fed. 
979,  75  C.  C.  A.  162  (affirming  133  Fed.  239),  holding  amendment  of 
1903,  to  Rev.  Stats.,  §  4887,  did  not  revive  patent  which  had  previously 
expired  under  original  section  by  expiration  of  prior  foreign  patent  for 
same  invention ;  United  Shoe  Mach.  Co.  v.  Caunt,  134  Fed.  240,  covenant 
in  lease  of  patented  machine  that  lessee  will  not  contest  validity  of  patent 
which  is  far  full  term,  bars  covenantor  from  defending  infringement  suit 
on  ground  patent  expired  before  expiration  of  term  by  reason  of  expira- 
tion of  prior  foreign  patent;  In  re  Wolf  etc.,  122  Fed.  133,  holding 
transaction  whereby  creditor  ignorant  of  insolvency  receives  full  pay- 
ment within  four  months  of  bankruptcy  and  furnishes  more  goods  is 
not  one  receiving  preference ;  Bonsack  Mach.  Co.  v.  Smith,  70  Fed.  391, 
395,  failure  to  renew  foreign  patent  extinguishes  American. 

Distinguished  in  Hobbs  v.  Beach,  180  U.  S.  398,  45  L.  Ed.  594,  21 
Sup.  Ct.  415,  holding  where  foreign  patent  was  not  obtained  by  Amer- 
ican patentee  or  by  his  consent,  American  patent  does  not  expire  at  same 
date;  Welsbach  Light  Co.  v.  Apollo  etc.  Gas  Light  Co.,  96  Fed.  334,  37 
C.  C.  A.  508,  forfeiture  of  foreign  patent  does  not  affect  United  States 
patent. 

Expired  or  repealed  statute  in  pari  materia  as  aid  to  construction  of 
statute.    Note,  Ann.  Gas.  1915B,  626. 

157  XT.  S.  46-60,  39  L.  Ed.  614,  15  Sup.  Ot.  532,  FROST  v.  WENTEL 

Repeals  by  Implication  are  not  favored. 

Approved  in  United  States  v.  Lee  Yen  Tai,  185  U.  S.  222,  46  L.  Ed. 
883,  22  Sup.  Ct.  633,  holding  Chinese  treaty  of  1894  did  not  by  failure 
to  provide  method  of  procedure  in  deportation  cases  abrogate  that  estab- 
lished by  Act  May  6,  1882,  §  12 ;  Croasdale  v.  Davis,  9  Kan.  App.  192, 
59  Pac.  668,  holding  act  amending  prior  act,  in  some  particulars  omit- 
ting portions  of  former,  cannot  affect  such  omitted  portions;  Augusta 
National  Bank  v.  Beard,  100  Va.  701,  42  S.  E.  698,  holding  Married 
Woman's  Act  1900,  giving  freedom  of  contract,  does  not  impliedly  re- 
peal Code,  §  2502,  with  which  it  is  not  inconsistent. 

Statutes  relating  to  same  matter  will  both  be  given  effect  so  far  as 
they  are  not  irreconcilable. 

Approved  in  Soliss  v.  General  Electric  Co.,  213  Fed.  208,  129  C.  C.  A. 
548,  holding  Oklahoma  session  laws  of  1910  did  not  repeal  Statutes  of 
1893  and  time  for  presentation  of  claims  against  estates  of  value  in 
excess  of  five  thousand  dollars  remained  six  months  from  date  of  notice; 
Nichols  etc.  Lumber  Co.  v.  United  States,  212  Fed.  590, 129  C.  C.  A.  124, 
provision  of  Interstate  Commerce  Act  as  amended  in  1910,  making  it 
offense  to  receive  or  give  rebate  was  not  repealed  by  implication  by  Hep- 
burn Act  making  it  offense  to  obtain  interstate  transportation  at  less 
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than  tariff  rates  by  false  billing,  false  classification,  or  false  weigbing; 
Hemmer  v.  United  States,  204  Fed.  906,  123  C.  C.  A.  194,  act  of  1884 
granting  to  Indians,  tribal  or  nontribal,  rigbt  to  acquire  homestead  with 
restriction  of  twenty-five  years  on  alienation  without  payment  of  fees, 
did  not  repeal  or  modify  act  of  1875  granting  to  nontribal  Indians  right 
to  acquire  homesteads  with  five  years'  restriction  on  alienation;  City 
Realty  Co.  v.  S.  R.  H.  Robinson  Contracting  Co.,  183  Fed.  181,  act  of 
Arkansas  of  1903  authorizing  construction  of  drainage  district  was  not 
repealed  by  implication  by  act  of  1905  providing  method  for  exercise  of 
right  of  eminent  domain  by  levee  and  drainage  districts;  Oakes  v. 
United  States,  172  Fed.  309,  97  C.  C.  A.  139,  act  of  1889  relating  to 
cession  of  part  of  Chippewa  reservations  in  Minnesota  and  to  allotment 
in  severalty  of  remainder,  does  not  by  necessary  implication  displace 
saving  provision  of  acts  of  1875  and  1887,  whereby  nontribal  Indians 
are  allowed  to  share  in  tribal  property  as  though  they  had  remained  in 
tribe ;  United  States  v.  Hanson,  167  Fed.  893,  93  C.  C.  A.  371,  (in  opinion 
of  lower  court),  Reclamation  Act  of  1902  contains  no  provision  for  pro- 
tection of  right  of  settler  on  unsurveyed  land  nor  is  there  such  provision 
in  act  of  1906 ;  Ex  parte  Steele,  162  Fed.  705,  act  of  1907  providing  for 
Federal  district  judge  for  Northern  district  of  Alabama  did  not  repeal 
act  of  1866,  but  intended  to  add  another  judge  to  district ;  Great  North- 
em  Ry.  Co.  v.  United  States,  155  Fed.  961,  962,  84  C.  C.  A.  93,  special 
saving  clause  of  Hepburn  Act  of  1906  does  not  by  necessary  implication 
supersede  general  saving  clause  or  impinge  upon  its  field  of  operation; 
City  of  Wichita  v.  Old  Colony  Trust  Co.,  132  Fed.  648,  66  C.  C.  A.  19, 
Kan.  Stats.  1868,  authorizing  telegraph  companies  to  maintain  lines  along 
streets  and  highways,  not  repealed  by  Act  1881,  authorizing  cities  to 
grant  and  regulate  use  of  streets  for  telegraph  lines;  Callan  v.  District 
of  Columbia,  43  App.  D.  C.  341,  act  of  Congress  of  1909  relating  to 
Juvenile  Court  did  not  repeal  by  implication  act  of  1906 ;'  Florida  etc. 
Ry.  Co.  v.  Hazel,  43  Fla.  270,  99  Am.  St.  Rep.  114,  31  South.  274,  provi- 
sion of  Acts  1891,  c.  4069,  relating  to  double  damages  and  attorney's  fees 
for  livestock  killed  by  railroad  failing  to  fence  tracks,  not  repealed  by 
Acts  1893,  c.  4189,  §  7;  Wichita  v.  Missouri  etc.  Tel.  Co.,  70  Kan.  450, 
78  Pac.  889,  construing  term  "to  grant  right  of  way"  in  Charter  Act, 
§  11,  subs.  22;  State  v.  Amick,  247  Mo.  290,  152  S.  W.  596,  construing 
statutes  and  holding  term  of  judge  appointed  in  1911  to  fill  vacancy  in 
term  expiring  in  1914  expired  November  5,  1912,  day  following  general 
election  at  which  another  judge  was  chosen ;  Ex  parte  Ah  Pah,  34  Nev. 
292,  119  Pac.  774,  act  of  1912  prohibiting  keeping  house  of  ill  fame 
within  four  hundred  yards  of  school  did  not  supersede  act  of  1911  fix- 
ing eight  hundred  yard  limit  until  January  1,  1912,  date  of  its  going 
into  effect,  and  conviction  was  valid ;  Territory  ex  rel.  White  v.  Riggle, 
16  N.  M.  719,  120  Pac.  320,  laws  of  1903  as  amended  in  1907  were  not 
necessarily  in  conflict  with  laws  of  1897  and  upon  removal  of  county 
seat  from  one  city  to  another,  county  officers  were  not  bound  to  remove 
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offices  and  prisoners  until  courthouse  and  jail  were  provided  in  new 
county  seat;  Territory  v.  Dignio,  15  N.  M.  159,  103  Pac.  976,.  laws  of 
1901  legislating  as  to  sale  of  intoxicating  liquors  to  minors  under 
eighteen  did  not  repeal  provisions  of  laws  of  1897  as  to  minors  between 
ages  of  eighteen  and  twenty-one;  Hagerman  v.  Meeks,  13  N.  M.  576r 
86  Pac.  804,  laws  of  1882  were  not  repealed  by  implication  by  act  of 
1884  providing  for  sale  of  land  of  deceased  persons  to  pay  debts  and 
conferring  jurisdiction  therefor  upon  District  Courts ;  Tootle  v.  Kent,  12 
Okl.  700,  73  Pac.  318,  Code  Civ.  Proc,  §  56,  relating  to  change  of  place 
of  trial,  does  not  conflict  with  Act.  Cong.  1893,  authorizing  Supreme 
Court  or  chief  justice  to  designate  judge  to  try  case  where  district  judge 
disqualified;  Southern  Pac.  Co.  v.  Sorey,  104  Tex.  481,  140  S.  W.  336, 
act  of  March  10, 1911,  creating  seventh  and  eighth  judicial  districts  was 
not  repealed  by  act  of  March  11, 1911,  providing  for  creation  of  seventh 
district  and  including  more  counties;  Cole  v.  State,  106  Tex.  475,  170 
S.  W.  1037,  statute  of  1911  providing  that  decision  of  Court  of  Appeals 
shall  be  final  in  contested  elections  was  not  impliedly  repealed  by  laws 
of  1913 ;  Parshall  v.  State,  62  Tex.  Cr.  187,  138  S.  W.  764,  provision  of 
Penal  Code  making  it  felony  to  keep  place  for  gambling  was  not  re- 
pealed by  act  declaring  person  keeping  gambling-house  is  vagrant ;  Boy- 
enton  v.  Commonwealth,  114  Va.  846,  76  S.  E.  946,  act  of  1893-1894, 
making  it  offense  for  banker  or  employee  to  accept  deposit  with  knowl- 
edge of  bank's  insolvency  was  not  impliedly  repealed  by  acts  of  1902, 
1903,  and  1904;  United  States  v.  Healey,  160  U.  S.  147,  40  L.  Ed.  873, 

16  Sup.  Ct.  251,  act  of  1877  did  not  supersede  proviso  of  Rev.  Stats., 
§  2357;  United  States  v.  New  York,  160  U.  S.  609,  40  L.  Ed.  654,  16 
Sup.  Ct.  406,  Bowman  Act  did  not  supersede  Rev.  Stats.,  §  1063 ;  Ward 
v.  Race  Horse,  163  U.  S.  511,  41  L.  Ed.  247,  16  Sup.  Ct.  1078,  act  ad- 
mitting Wyoming  repeals  Bannock  treaty  securing  right  to  hunt  outside 
reservation ;  United  States  v.  Greathouse,  166  U.  S.  605,  41  L.  EcL  1131, 

17  Sup.  Ct.  703,  Tucker  Act  of  1887  did  not  repeal  provision  extending 
time  of  suits  for  disability;  Society  of  Shakers  v.  Watson,  68  Fed.  737, 
15  C.  C.  A.  632,  general  practice  regulation  does  not  repeal  Kentucky 
Act  of  1828;  State  v.  Tomahawk  Com.  Council,  96  Wis.  86,  71  N.  W. 
91,  respondent 's  charter  does  not  repeal  general  law  concerning  railroad 
aid;  Butler  v.  United  States,  87  Fed.  660,  construing  provisions  of  act 
of  1887  limiting  per  diem  fees. 

Distinguished  in  Gearlds  v.  Johnson,  183  Fed.  620,  Minnesota  En- 
abling Act  repealed  so  much  of  Chippewa  Indian  treaty  of  1855  as  pro- 
hibited introduction  of  liquor  into  ceded  lands  within  boundaries  of 
State. 

Act  of  December  15,  1880,  opened  lands  within  abandoned  military 
reservation  not  held  for  Indians. 

Approved  in  United  States  v.  Blendaur,  128  Fed.  913,  63  C.  C.  A.  636, 
holding  lands  of  Indian  reservation  made  subject  to  sale  after  removal 
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of  Indians  and  extension  of  homestead  laws  are  part  of  public  domain 
within  Forest  Reserve  Act. 

Distinguished  in  United  States  v.  Ingram,  172  U.  S.  333,  43  L.  Ed. 
467,  19  Sup,  Ct.  179,  voluntary  abandonment  of  entry  does  not  carry 
right  to  recover  money  paid. 

157  U.  8.  60-78,  39  L.  Ed.  680,  15  Sup.  Ct.  477,  THE  LUDVIG  HOLBERG. 
Steamship  running  slowly  for  five  minutes  before  collision  cannot  be 
blamed  for  previous  speed. 

Approved  in  The  Georgie,  180  Fed.  866,  where  steamship  was  barely 
moving  at  time  of  collision,  prior  speed  was  immaterial. 

Steamer  la  not  obliged  to  stop  at  first  signal  unless  proximity  indicates 
danger. 

Approved  in  Pennell  v.  United  States,  162  Fed.  69,  73,  holding  colli- 
sion was  due  to  excessive  speed  of  gunboat,  where  brig  had  proper  look- 
out, lights  were  burning,  and  foghorn  was  sounding  at  intervals;  Dun- 
ton  v.  Allan  S.  S.  Co.,  119  Fed.  592,  55  C.  C.  A.  541,  holding  where 
steamer  in  fog  slowed  up  on  hearing  schooner's  fog  signal  and  both  ves- 
sels were  properly  manned  collision  was  accidental ;  Dunton  v.  Allan  S.  S. 
Co.,  115  Fed.  251,  holding  steamer  not  at  fault  for  merely  slowing  down 
on  hearing  first  signal  where  proximity  did  not  indicate  immediate 
danger. 

Distinguished  in  The  Beaver,  197  Fed.  868,  holding  Selja,  colliding 
with  Beaver  in  fog,  was  in  fault  for  violation  of  rule  16  in  not  stop- 
ping engines  at  once  upon  hearing  fog  signal  and  not  knowing  position 
of  vessel;  The  Georgie,  180  Fed.  870,  holding  article  XVI  requiring 
vessel  hearing  fog  signal  and  not  knowing  position  of  approaching  vessel 
to  stop  her  engines  is  mandatory  and  collision  was  due  to  fault  of  both 
vessels,  each  hearing  signals  and  failing  to  stop. 

Knowledge  as  element  of  employer's  liability.    Note,  41  L.  R.  A. 
103. 

Error  committed  in  extremis  is  mot  fault. 
Approved  in  Gilchrist  Transp.  Co.  v.  Sicken,  147  Fed.  474, 78  C.  C.  A. 
.12,  following  rule;  The  Oceana  Vance,  217  Fed.  975,  holding  collision 
in  fog  due  to  excessive  speed  of  schooner,  and  action  of  tug  in. reversing, 
then  going  ahead  at  full  speed  was  act  in  extremis  not  imputable  as 
fault;  O'Keefe  v.  Staples  Coal  Co.,  201  Fed.  143,  where  schooner  had 
masts  carried  away  by  striking  drawbridge  and  tug  sounded  signals, 
county  was  liable  for  negligence  of  bridge-tenders  in  failing  to  open 
draw. 

Tug  with  tow  is  culpable  in  failing  to  sound  three  whistles  in  quick 
succession  in  fog. 

Approved  in  The  Minnie,  87  Fed.  784,  where  tow-line  was  unmanage- 
ably long. 

Liability  of  a  master  to  his  servant  for  injuries  resulting  from  de- 
fective machinery  and  appliances.    Note,  98  Am.  St.  Rep.  307. 
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Where  ome  vessel's  fault,  sufficient  to  cause  collision,  la  conclusively 
found,  doubt  as  to  other's  management  cannot  excuse  former. 

Approved  in  The  Eagle  Wing,  135  Fed.  832,  and  The  Newbnrgh,  130 
Fed.  324,  64  C.  C.  A.  567,  both  following  rule;  The  Persian,  224  Fed. 
442,  140  C.  C.  A.  135,  where  speed  of  one  vessel  in  dense  fog  accounted 
for  collision,  doubts  as  to  proper  management  of  other  vessel  should 
be  resolved  in  her  favor;  The  C.  E.  Paul,  175  Fed.  250,  where  fault  of 
scow  was  sufficient  to  account  for  sinking  of  barge,  failure  to  bave  barge 
attended  was  not  contributory  negligence;  United  States  v.  Port  of  Port- 
land, 161  Feci  210,  where  tug  and  tow  were  in  fault  for  navigating  at 
night  with  no  lookout,  nor  running  lights  on  dredge,  and  for  not  answer- 
ing signal,  such  gross  negligence  was  sufficient  to  account  for  collision, 
and  doubts  as  to  management  of  other  vessel  should  be  resolved  in  her 
favor;  The  Westhall,  153  Fed.  1016,  where  tug  with  seven  barges  in  tow 
was  crossing  channel  to  take  tow  to  anchorage,  and  tow  had  been  in 
view  for  two  and  one-half  miles,  steamer  colliding  with  barge  was  solely 
in  fault;  The  Pocomoke,  150  Fed.  197,  holding  steamer  liable  for  colli- 
sion with  launch  which  had  no  special  lookout,  where  it  was  privileged 
vessel  and  kept  her  course;  Baltimore  Steam  Packet  Co.  v.  Coastwise 
Transp.  Co.,  139  Fed.  780,  determining  liability  for  collision  between 
steamer  and  schooner  anchored  in  fog  which  failed  to  sound  fog  signals ; 
The  Tarpon,  132  Fed.  28Q,  applying  rule  in  collision  between  steamer 
and  scow ;  The  Phillip  Minch,  128  Fed.  583,  63  C.  C.  A.  14,  holding  where 
gross  negligence  of  vessel  is  established  such  vessel  must  show  dis- 
tinctly that  colliding  barge  was  at  fault ;  Mitchell  Transp.  Co.  v.  Green, 
120  Fed.  60,  56  C.  C.  A.  455,  holding  vessel  clearly  at  fault  has  burden 
of  proving  fault  of  other  vessels ;  The  Northern  Queen,  117  Fed. '  914, 
holding  where  fault  is  established  against  one  vessel  doubt  as  to  other 
vessels  is  received  in  their  favor;  The  Livingstone,  113  Fed.  881,  51 
C.  C.  A.  560,  holding  where  fault  of  one  vessel  as  established  would  have 
caused  collision,  any  reasonable  doubt  as  to  management  of  other  vessel 
is  resolved  in  its  favor;  The  Columbia,  109  Fed.  667,  48  C.  C.  A.  596, 
holding  vessel  whose  fault  was  sufficient  to  cause  collision  cannot  excuse 
herself  by  raising  doubt  as  to  management  of  other  vessel ;  The  Minnie, 
100  Fed.  131,  40  C.  C.  A.  312,  holding  tug  at  fault  for  collision  with  an- 
chored steamer;  The  Umbria,  166  U.  S.  409,  41  L.  Ed.  1057,  17  Sup.  Ct. 
612,  and  The  Victory,  168  U.  S.  423,  42  L.  Ed.  528,  18  Sup.  Ct.  155, 
both  following  rule;  The  George  S.  Schultz,  84  Fed.  512,  28  C.  C.  A. 
476,  where  facts  did  not  permit  court  to  apply  the  rule;  The  Mexico, 
84  Fed.  505,  28  C.  C.  A.  472  (affirming  78  Fed.  656),  rule  applies  as 
against  underwriters. 

Miscellaneous.  Cited  in  The  Williamsport,  74  Fed.  653,  20  C.  C.  A. 
589,  vessels  in  lower  Boston  harbor  are  subject  to  Rev.  Stats.,  §  4233. 
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157  XT.  S.  72-94,  39  L.  Ed.  094,  15  Sap.  Ot.  491,  BALTIMORE  ETC.  R.  B. 
CO.  v.  MACKEY. 

Trial  court  should  not  take  case  from  jury  where  evidence  raises  no 
proper  inference  as  matter  of  law. 

Approved  in  Edison  Phonograph  Wks.  v.  Goodwin  Mfg.  Co.,  191  Fed. 

564,  112  C.  C.  A.  170,  in  action  against  corporation  on  contract  made 
by  agent  which  principal  denied  having  authorized  or  ratified,  evidence 
was  sufficient  to  take  case  to  jury ;  Great  Northern  Ry.  Co.  v.  McLaugh- 
lin, 70  Fed.  676,  7  C.  C.  A.  330,  submitting  question  whether  foreman, 
ordering  use  of  defective  skid,  was  vice-principal;  Pennsylvania  R.  R. 
v.  La  Rue,  81  Fed.  149,  27  C.  C.  A.  363,  upon  question  of  negligence  in 
providing  suitable  standards  for  gondola  cars;  Baltimore  etc.  R.  R.  Co. 
v.  Hellenthal,  88  Fed.  121,  31  C.  C.  A.  414,  where  evidence  as  to  dis- 
tance on  track  conflicted. 

Ignorance  of  defect  in  machine  is  not  negligence  In  employee  if  un- 
avoidable. 

Approved  in  Patton  v.  Texas  &  Pac.  R.  R.  Co.,  179  U.  S.  664,  45  L.  Ed. 

565,  21  Sup.  Ct.  278,  holding  locomotive  fireman  cleaning  engine  at  end 
of  trip  instead  of  awaiting  inspection  cannot  recover  for  injury  due  to 
defective  step;  New  Orleans  etc.  R.  R.  Co.  v.  Clements,  100  Fed.  422, 
40  C.  C.  A.  465,  holding  nonobservance  by  night  foreman  in  switch-yards 
that  brake  wheel  was  loose  causing  fall  and  injury  was  not  negligence; 
Union  Stock  Yards  Co.  v.  Goodwin,  57  Neb.  142,  77  N.  W.  359,  brakeman 
does  not  assume  risk  because  knowing  car  uninspected. 

Party  cannot  object  to  omission  of  instruction  which  he  has  not  asked. 

•  _  

Approved  in  General  Fireproofing  Co.  v.  L.  Wallace  &  Son,  175  Fed. 
666,  99  C.  C.  A.  204,  that  court  allowed  recovery  in  action  by  contractor 
against  subcontractor  and  surety  on  bond  without  proof  of  contractor's 
liability  to  owner,  is  not  ground  for  reversal,  where  no  objection  was 
made  in  trial  court. 

General  objection  la  insufficient  where  some  instructions  are  unobjec- 
tionable. 

Approved  in  McDermott  v.  Severe,  202  U.  S.  611,  50  L.  Ed.  1168,  26 
Sup.  Ct.  709,  following  rule ;  Norfolk  etc.  Ry.  Co.  v.  Earnest,  229  U.  S. 
122,  Ann.  Cas.  19140,  172,  57  L.  Ed.  1101,  33  Sup.  Ct.  654,  instruction 
that  contributory  negligence  of  employee  goes  by  way  of  diminution  of 
damages  was  not  error,  and  verbal  error  in  additional  words  could  not 
be  taken  advantage  of  by  general  exception;  McDermott  v.  Severe,  25 
App.  D.  C.  290,  general  exception  is  insufficient  to  raise  specific  objection 
to  charge  to  jury  in  action  against  railway  for  personal  injuries  to  in- 
fant; Ingram  v.  Kansas  City  etc.  Ry.  Co.,  134  La.  388,  50  L.  R.  A.  (N.  S.) 
688,  64  South.  150,  holding  general  exception  will  not  cover  specific 
objections  in  action  for  death  of  newsboy  selling  papers  at  train  and 
killed  by  truck  struck  by  train., 


•     ■  •  • 
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Charge  fairly  stating  case  cannot  be  objected  to  generally  because 
Isolated  parts  need  qualification. 

Approved  in  Memphis  Consol.  Gas  etc.  Co.  v.  Letson,  135  Fed.  974, 
68  C.  C.  A.  453,  and  St.  Louis  etc.  Ry.  Co.  v.  Needham,  69  Fed.  826, 16 
C.  C.  A.  457,  both  following  rule;  United  States  v.  Hammond,  226  Fed. 
851,  in  action  by  government  for  conversion  of  timber,  where  court 
charged  measure  of  damages  for  willful  and  for  innocent  taking,  ex- 
ception made  was  insufficient  to  suggest  defects  claimed  by  defendant; 
Chicago  etc.  Ry.  Co.  v.  McDonough,  161  Fed.  660,  88  C.  C.  A.  517,  affirm- 
ing verdict  for  plaintiff  in  action  for  injuries  caused  by  explosion  of 
stationary  boiler;  Cleveland  etc.  Ry.  Co.  v.  Miller,  165  Ind.  387,  74  N.'E. 
511,  holding  instruction,  in  action  for  personal  injuries,  that  plaintiff 
could  not  recover  for  shortening  her  life,  but  that  that  fact  could  be 
considered  in  determining  extent  of  injury  not  misleading  when  con- 
strued with  other  instructions  as  to  damages;  Sweet  v.  Chicago  etc.  Ry. 
Co.,  157  Wis.  408,  147  N.  W.  1057,  in  action  for  wrongful  death,  where 
questions  in  special  verdict  required  jury  to  find  pecuniary  loss  sustained 
by  widow  and  adult  imbecile  child,  instruction  as  to  measure  of  dam- 
ages including  value  of  "protection,"  was  not  erroneous. 

Railroads  must  not  expose  employees  to  dangers  from  defects  In  foreign 
cars  reasonably  discoverable. 

Approved  in  Wood  v.  Rio  Grande  etc.  Ry.  Co.,  28  Utah,  367,  79  Pac. 
183,  following  rule;  Myers  v.  Pittsburgh  Coal  Co.,  233  U.  S.  192,  58 
L.  Ed.  910,  34  Sup.  Ct.  559,  allowing  recovery  for  death  of  brakeman 
on  train  operating  in  mine,  where  he  was  found  in  torn  and  mangled 
condition  on  track  with  unprotected  wire  above,  and  train  that  struck 
him  was  operated  without  headlight;  Kreigh  v.  Westinghouse  etc.  Co., 
214  U.  S.  255,  53  L.  Ed.  988,  29  Sup.  Ct.  619,  allowing  recovery  for 
injuries  to  employee  resulting  from  operation  of  defective  derrick  by 
other  employees;  Union  Stock  Yards  Co.  v.  Chicago  etc.  R.  R.  Co.,  196 
U.  S.  227,  49  L.  E<L  457,  25  Sup.  Ct.  226,  terminal  company  whose  neg- 
ligence toward  employees  in  failing  to  properly  inspect  brakes  on  car 
delivered  to  it  by  railroad,  established,  cannot  enforce  contribution  from 
railroad  for  like  neglect  of  duty;  Gulf  Transit  Co.  v.  Grande,  222  Fed. 
820,  138  C.  C.  A.  243,  in  action  by  employee  for  injuries,  gangwayman 
giving  premature  order  to  winchman  was  fellow-servant,  and  stevedor- 
ing company  was  not  liable ;  Alaska  Pacific  S.  S.  Co.  v.  Egan,  202  Fed. 
869,  121  C.  C.  A.  225,  owner  of  vessel  failing  to  inspect  dock  appliances 
which  it  requires  employees  to  use  in  loading  vessel,  is  liable  for  injuries 
to  employee ;  Republic  Elevator  Co.  v.  Lund,  196  Fed.  751,  46  L.  R.  A. 
(N.  S.)  707,  116  C.  C.  A.  373,  elevator  company  moving  cars  by  its  own 
employees  is  liable  for  injury  to  employee  resulting  from  defective  brake 
discoverable  by  reasonable  inspection;  Sandidge  v.  Atchison  etc.  Ry. 
Co.,  193  Fed.  872,  113  C.  C.  A.  653,  in  action  for  death  of  freight  con- 
ductor by  wrecking  of  runaway  car,  train-dispatcher  in  giving  orders 
to  turn  car  heavily  loaded  into  branch  line  with  light  tracks  was  vice- 
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principal,  and  railroad  was  liable;  McClaren  v.  Weber  Bros.  Shoe  Co., 
166  Fed.  719,  92  C.  C.  A.  386,  reversing  directed  verdict  in  action  for 
injuries  caused  by  breaking  of  sewing-machine  needle  in  shoe  factory, 
where  evidence  tends  to  show  breaking  of  needle  resulted  from  defective 
condition  of  machine;  St.  Louis  etc.  R.  R.  Co.  v.  Brown,  67  Ark.  307,  54 
8.  W.  869,  holding  company's  duty  to  inspect  cars  extends  to  foreign 
ears  in  transit;  Rio  Grande  Southern  R.  Co.  v.  Nichols,  52  Colo.  306, 
123  Pac.  320,  railroad  was  liable  for  injury  to  brakeman  resulting  from 
negligence  of  bridge  foreman  repairing  bridge;  Anderson  v.  Erie  R.  R, 
Co.,  68  N.  J.  L.  649,  54  Atl.  831,  holding  company  on  receiving  car  must 
make  inspection  sufficient  to  disclose  defects  ordinarily  discernible; 
Eaton  v.  New  York  etc.  R.  R.  Company,  163  N.  Y.  394,  79  Am.  St.  Rep. 
601,  57  N.  E.  610,  holding  company  owes  employees  inspection  of  foreign 
as  well  as  domestic  cars  and  inspector  is  not  fellow-servant;  Ridge  v. 
Norfolk  Southern  R.  Co.,  167  N.  C.  522,  83  S.  E.  768,  railroad  was 
liable  for  injuries  to  inexperienced  employee  directed  to  go  on  top  of 
car  by  conductor  and  blown,  off  by  wind;  Missouri  etc.  Ry.  Co.  v.  Har- 
ris, 45  Tex.  Civ.  547,  101  S.  W.  508,  allowing  recovery  to  brakeman  in- 
jured by  defective  handhold;  Lincoln  v.  Central  Vermont  Ry.  Co.,  82 
Vt.  193,  137  Am.  St  Rep.  998,  72  Atl.  824,  allowing  recovery  to  brake- 
man  for  injuries  resulting  from  derailment  of  freight-car  on  curve  de- 
fectively constructed  and  not  properly  inspected  by  section  foreman; 
Kiley  v.  Rutland  R.  Co.,  80  Vt.  548,  13  Ann.  Oas.  269,  68  Atl.  717, 
allowing  recovery  to  conductor  injured  by  giving  way  of  defective  hand- 
hold, where  car  inspector  was  negligent;  Risque  v.  Chesapeake  etc.  Ry. 
Co.,  104  Va.  478,  51  S.  E.  731,  railroad  furnishing  defective  cars  to  em- 
ployer of  deceased  not  liable  for  death  caused  by  such  cars ;  Texas  etc. 
Ry.  Co.  v.  Archibald,  170  U.  S.  669,  670,  42  L.  Ed.  1190,  18  Sup.  Ct.  778, 
779,  and  Felton  v.  Bullard,  94  Fed.  785,  37  C.  C.  A.  1,  both  following  rule; 
Union  Stock  Yards  Co.  v.  Goodwin,  57  Neb.  146,  77  N.  W.  358,  em- 
ployee assumes  no  greater  risk  in  handling  other  cars  than  those  of 
employer;  Missouri  etc.  Ry.  Co.  v.  Chambers,  17  Tex.  Civ.  App.  491, 
43  S.  W.  1092,  seal  which  prevents  inspection  must  be  broken ;  Van  Dyke 
v.  Atlantic  Ave.  R.  R.  Co.,  67  Fed.  297,  requiring  reasonably  safe  appli- 
ances for  stopping  cars;  dissenting  opinion  in  Alabama  etc.  R.  R.  Co. 
v.  Carroll,  84  Fed.  788,  28  C.  C.  A.  207,  majority  limiting  duty  of 
thorough  inspection  as  to  foreign  cars;  dissenting  opinion  in  McGuire 
▼.  Bell  Tel.  Co.,  167  N.  Y.  221,  60  N.  E.  438,  majority  holding  company 
using  poles  of  another  company  must  have  same  inspected. 

Distinguished  in  Patton  v.  Illinois  Cent.  R.  Co.,  179  Fed.  535,  in  action 
for  injuries  to  brakeman  by  breaking  of  rung  of  ladder,  there  was  no 
proof  that  reasonable  inspection  would  have  disclosed  defect. 

General  exception  to  charge  is  insufficient  if  any  proposition  is  correct. 

Approved  in  Nashua  Iron  etc.  Co.  v.  Brush,  91  Fed.  220,  33  C.  C.  A. 

456,  to  support  review,  objections  must  be  specific;  Beaman  v.  Martha 

Washington  Min.  Co.,  23  Utah,  147,  63  Pac.  632,  holding  insufficient  ex- 
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ception  to  instruction  in  gross  by  mere  reference  to  number  of  para- 
graph. 

Under  act  of  1885,  jury,  in  estimating  damages,  should  consider  de- 
ceased's health,  strength,  capacity  to  earn  and  family. 

Approved  in  Norfolk  etc.  Ry.  Co.  v.  Holbrook,  235  U.  S.  633,  69 
L.  E<L  395,  35  Sup.  Ct.  143,  7  N.  C.  C.  A.  825,  in  action  for  wrongful 
death  under  Employers'  Liability  Act,  instruction  that  widow  and  chil- 
dren of  deceased  were  entitled  to  larger  damages  than  persons  more 
distantly  related,  is  not  error;  Norfolk  etc.  Ry.  Co.  v.  Holbrook,  215 
Fed.  691,  131  C.  C.  A.  621,  in  action  for  wrongful  death  of  railroad 
employee,  jury  in  determining  damage  may  consider  family;  Cain  v. 
Southern  Ry.  Co.,  199  Fed.  212,  in  action  for  death  of  employee  re- 
covery is  limited  to  pecuniary  injury,  although  value  of  father's  ser- 
vices in  care  of  children  may  be  considered;  Fithian  v.  St.  Louis  etc.  Ry. 
Co.,  188  Fed.  845,  under  Federal  Employers'  Liability  Act  next  of  kin 
has  no  right  of  action  where  there  is  no  personal  representative;  Duke 
v.  St.  Louis  etc.  R.  Co.,  172  Fed.  688,  in  action  for  wrongful  death 
amount  of  recovery  depends  upon  solicitude  for  children,  but  counsel's 
picture  of  wayward  son  or  daughter  was  error,  and  damages  are  exces- 
sive; Salmons  v.  Norfolk  etc.  Ry.  Co.,  162  Fed.  729,  allowing  recovery 
for  death  resulting  from  negligence  of  operator  of  block-signals;  Spiro 
v.  Felton,  73  Fed.  92,  and  s.  c.  on  appeal,  78  Fed.  577,  24  C.  C.  A.  321, 
proof  of  number  and  age  of  children  is  competent  in  Tennessee;  United 
States  Electric  Lighting  Co.  v.  Sullivan,  22  App.  D.  C.  138,  in  action 
for  wrongful  death  of  minor  contributing  to  support  of  father,  evidence 
was  admissible  as  to  age,  health,  and  poverty  of  father;  Baltimore  etc. 
R.  R.  Co.  v.  Golway,  6  App.  D.  C.  180,  reversing  judgment  on  verdict 
in  action  for  wrongful  death  for  erroneous  instruction  as  to  prospective 
inheritance  of  children;  paternal  advice  and  maintenance;  Escambia 
County  Electric  Light  etc.  Co.  v.  Sutherland,  61  Fla.  177,  55  South.  87, 
in  action  by  widow  for  negligent  killing  of  husband  by  electricity,  in- 
troduction of  evidence  of  number  of  children  was  not  reversible  error; 
Hunt  v.  Conner,  26  Ind.  App.  54,  59  N.  E.  54,  holding  in  action,  under 
Indiana  statutes,  for  deatH  of  employee  evidence  of  condition  of  de- 
ceased's children  is  admissible;  Lundeen  v.  Great  Northern  Ry.  Co.,  128 
Minn.  336,  150  N.  W.  1090,  under  Federal  Employers'  Liability  Act, 
verdict  of  two  thousand  dollars  for  death  of  laborer  assisting  parents 
financially,  was  not  excessive ;  dissenting  opinion  in  Nicoll  v.  Sweet,  163 
Iowa,  702,  Ann.  Cas.  19100,  661,  144  N.  W.  623,  majority  holding  in- 
struction in  action  for  wrongful  death  that  amount  of  damages  could 
be  increased  because  of  number  of  deceased's  children,  was  not  error. 

Evidence  of  domestic  relations  of  person  seeking  to  recover  for  per- 
sonal injuries.    Note,  85  Am.  St.  Rep.  840. 

Admissibility  in  action  for  death  by  wrongful  act  of  evidence  of 
domestic  relations  of  deceased.    Note,  Ann.  Oas.  19160,  671,  673. 
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Character  of  act  causing  injury  as  determining  vice-principalship. 
Note,  54  L.  R.  A.  106. 

Applicability  of  fellow-servant  rule  as  between  trainmen  and  other 
railway  employees.    Note,  52  L.  R.  A.  (N.  8.)  1099. 

157  XT.  S.  94-112,  39  L.  Ed.  632,  15  Sup.  Ct.  503,  PULLMAN'S  PALACE 
CAB  CO.  ▼.  METROPOLITAN  ST.  RT.  00. 

Inspection  and  acceptance  passes  title;  title  to  goods  to  be  made  like 
those  accepted  passes  on  shipment. 

Approved  in  American  Home  Savings  Bank  Co.  v.  Guardian  Trust 
Co.,  310  Pa.  St.  325,  59  Atl.  1110,  following  rule ;  Kansas  City  Bolt  etc. 
Co.  v.  Rodd,  220  Fed.  754, 136  C.  C.  A.  356,  holding  manufacturer  liable 
for  breach  of  warranty  of  automatic  nut-tapping  machine;  People's 
light  Co.  v.  Rathbun-Jones  Engineering  Co.,  218  Fed.  168,  133  C.  C.  A. 
523,  holding  warranty  cannot  be  implied  from  sale. by  manufacturer,  in 
connection  with  machinery  of  its  own  make,  of  known  article  of  an- 
other manufacturer,  who  warrants  it,  though  purchaser  makes  known 
it  is  required  for  particular  use;  The  Nimrod,  141  Fed.  216,  where  con- 
tract to  make  boiler  for  tug  provided  satisfactory  to  engineer,  fact  that 
boiler  received  by  him  and  installed  does  not  exclude  warranty  of  fitness 
with  respect  to  defects  discoverable  only  by  actual  use;  Newton  v.  Bay- 
less  Fruit  Co.,  155  Ky.  445,  159  S.  W.  971,  holding  buyer  of  five  cars 
of  oranges  had  no  legal  right  to  terminate  contract  after  receiving  first 
two  cars,  where  those  received  were  of  merchantable  quality;  dissenting 
opinion  in  Davis  Calyx  Drill  Co.  v.  Mallory,  137  Fed.  342,  69  L.  R.  A. 
973,  69  C.  C.  A.  662,  majority  holding  where  by  written  contract  vendee 
agreed  to  buy  certain  drill  described  in  catalogue,  and  orally  stated  to 
vendor  purpose  for  which  drill  wanted,  and  seller  informed  him  it  would 
do  work,  there  was  no  implied  warranty  of  suitability  of  work  intended. 

Implied  warranty  of  fitness  of  article  purchased  from  manufacturer 
or  producer  for  particular  use.    Note,  15  L.  R.  A.  (N.  8.)  857. 

Implied  warranty  of  fitness  for  purpose  for  which  goods  are  sold. 
Note,  23  E.  R.  0.  493. 

Purchaser  loses  right  to  rescind  by  notifying  seller  to  remedy  minor 
defects. 

Approved  in  McDonald  v.  Kansas  City  Bolt  etc.  Co.,  149  Fed.  364, 
8  L.  R.  A.  (N.  S.)  1110,  79  C.  C.  A.  298,  immediate  notice  of  refusal  is 
indispensable  to  purchaser's  release  from  liability  to  subsequently  per- 
form, on  discovery  of  default  in  early  deliveries. 

Distinguished  in  B.  F.  Sturtevant  Co.  v.  Champion  Fibre  Co.,  232 
Fed.  6,  7,  allowing  recovery  of  damages,  but  not  interest,  in  action  for 
breach  of  express  warranty  of  draft-inducing  apparatus ;  Joslyn  v.  Cadil- 
lac Automobile  Co.,  177  Fed.  870,  101  C.  C.  A.  77,  allowing  rescission 
of  contract  for  purchase  of  automobile  for  misrepresentation,  inducing 
sale,  as  to  horse-power  machine  would  develop. 
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Appellate  court  can  direct  only  such  judgment  as  is  authorized  by  facts 
specially  found  below. 

Approved  in  National  Exch.  Bank  v.  United  States,  151  Fed.  408,  80 
C.  C.  A.  632,  pension  checks  issued  by  pension  agent  of  United  States 
are  commercial  paper,  and  right  -of  government  to  recover  is  governed 
by  ordinary  rules  applicable  to  such  paper. 

157  XT.  8.  113-121,  39  L.  Ed.  639,  15  Sup.  Ct.  498,  UNITED  STATES  v. 
PIATT. 

Under  section  4057,  Revised  Statutes,  government  may  recover  money 
paid  without  consideration  under  mistake  of  fact. 

Approved  in  United  States  v.  Salisbury,  157  U.  S.  123,  39  L.  Ed.  643, 
15  Sup.  Ct.  502,  following  rule. 

Right  of  one  defendant  to  benefit  of  other's  demurrer.    Note,  33 
L.  B.  A.  (N.  S.)  312. 

157  U.  S.  121-124,  39  L.  Ed.  342,  15  Sup.  Ct.  501,  UNITED  STATES  V. 
SALISBURY. 

Subcontractor  is  jointly  liable  with  original  contractor  where  both 
obtain  excessive  allowances. 

Approved  in  United  States  v.  Salisbury,  157  U.  S.  124,  39  L.  Ed.  643, 
15  Sup.  Ct.  502,  decided  with  principal  case. 

157  U.  S.  124-147,  39  L.  Ed.  644,  15  Sup.  Ct.  537,  THE  CALEDONIA. 

Ship  owner's  contract  implies  warranty  that  ship  is  absolutely  seawor- 
thy at  commencement  of  voyage. 

Approved  in  The  Georg  Dumois,  88  Fed.  540,  and  Pacific  Coast  S.  S. 
Co.  v.  Bancroft-Whitney  Co.,  94  Fed.  196,  36  C.  C.  A.  135,  both  follow- 
ing rule;  The  Irrawaddy,  171  U.  S.  190,  43  L.  Ed.  131,  18  Sup.  Ct.  832, 
ship  owner,  though  without  negligence,  cannot  claim  general  average 
contribution  for  salvage;  The  Majestic,  166  U.  S.  386,  41  L.  E<L  1043, 
17  Sup.  Ct.  602,  burden  of  proving  act  of  God  is  on  carrier;  Martin  v. 
Southwark,  191  U.  S.  6,  48  L.  Ed.  68,  24  Sup.  Ct.  2,  holding  furnishing 
of  safe  refrigerating  apparatus  for  transportation  of  dressed  beef  cargo 
is  part  of  obligation  to  furnish  seaworthy  vessel  under  Harter  Act; 
The  Benjamin  Noble,  232  Fed.  389,  owner  of  vessel  was  responsible  for 
overloading  rendering  vessel  unscaworthy  and  not  entitled  to  limitation 
of  liability  for  loss  of  cargo  of  steel  rails;  The  Citta  Di  Palermo,  226 
Fed.  530,  steamship  is  liable  for  damages  to  shipment  of  hides  from  sea- 
water  entering  through  holes  in  plates  from  loss  of  rivets ;  The  Jeannie, 
225  Fed.  182,  183,  184,  vessel  was  liable  for  damage  to  cargo  of  salmon 
for  failure  of  crew  to  put  ship  in  condition  and  protect  cargo  from  coal- 
dust  and  water;  Benner  Line  v.  Pendleton,  217  Fed.  500,  133  C.  C.  A. 
349,  loss  of  cargo  by  sinking  of  schooner  was  due  to  unseaworthiness  of 
vessel  at  commencement  of  voyage,  although  experts  pronounced  her 
seaworthy  just  before  sailing,,  where  she  began  to  leak  when  three  days 
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out  and  pumps  were  so  Tbadiy  out  of  repair  as  'to  be  useless ;  The  R.  P. 
Fitzgerald,  212  Fed.  682,  129  C.  C.  A.  214,  before  vessel  owner  can  avail 
himself  of  provision  of  Harter  Act  of  1893  exempting  him  from  liabil- 
ity for  loss  or  damage  to  cargo  for  errors  in  navigation,  he  must  show 
that  vessel  was  seaworthy  at  commencement  of  voyage;  The  Babin 
Chevaye,  208  Fed.  973,  126  C.  C.  A.  54,  under  charter-party  stipulating 
that  vessel  is  tight,  staunch,  strong,  and  seaworthy,  but  exempting  from 
liability  for  loss  of  cargo  from  perils  of  sea,  owner  is  liable  for  damage 
to  cargo  caused  by  entrance  of  sea-water;  Wright  v.  W.  R.  Grace  & 
Co.,  203  Fed.  364,  vessel  was  liable  for  damages  to  cargo  of  cement  by 
entrance  of  sea-water  because  of  defective  hatch  cover;  The  Indrapura, 
190  Fed.  716,  112  C.  C.  A.  351,  liability  of  Vessel  for  injury  to  cargo 
from  latent  defect  in  vessel-  or  appliances  is  not  affected  by  Harter  Act 
of  1893 ;  The  Medea,  179  Fed.  792, 103  C.  C.  A.  273,  vessel  is  liable  for 
injury  to  cargo  from  sea-water,  where  vessel  was  rendered  unseaworthy 
by  improper  stowage;  The  Indrapura,  178  Fed.  593,  omission  to  fit  pipe 
running  through  hold  of  vessel  with  valve  or  stopcock  to  prevent  flood- 
ing of  hold  in  case  of  break,  rendered  vessel  liable  for  injury  to  cargo 
from  flooding  of  hold  by  breaking  of  pipe ;  The  Rappahannock,  173  Fed. 
833,  vessel  was  not  liable  for  damage  to  cargo  of  wheat  caused  by  water 
escaping  from  feed-pipe  broken  by  excessive  strain  in  rough  weather; 
The  Ninfa,  156  Fed.  516,  vessel  was  liable  for  injury  to  cargo  of  cement 
caused  by  water  entering  hold,  where  new  owner's  agent  made  cursory 
inspection  at  time  of  purchase;  Corsar  v.  J.  D.  Spreckejis  &  Bros.  Co., 
141  Fed.  264,  72  C.  C.  A.  378,  holding  damage  to  cargo  of  cement  caused 
by  improper  stowage  which  is  included  within  requirement  as  to  sea- 
worthiness; The  Presque  Isle^.140  Fed.  204,  applying  rule  where  vessel 
chaptered;  The  Oregon,  133  Fed.  618,  635,  68  C.  C.  A.  603,  holding  pas- 
senger steamer  running  between  Nome  and  Seattle  liable  for  not  being 
kept  clean  and  starting  with  insufficient  provisions ;  Nord-Deuscher  Lloyd 
v.  President  etc.  of  Insurance  Co.  of  North  America,  110  Fed.  424,  49 
C.  C.  A.  1,  holding  lighter  which  overturned  in  clear  weather  due  to  water 
entering  through  poorly  calked  seams  must  be  deemed  unseaworthy  at  be- 
ginning of  voyage;  Insurance  Co.  of  North  America  v.  North  German 
Lloyd  Co.,  106  Fed.  976,  holding,  under  Harter  Act  February  13, 1893,  as 
before,  owner  must  show  that  ship  was  seaworthy  when  voyage  began; 
Higgins  v.  United  States  Express  Co.,  83  N.  J.  L.  402,  85  Atl.  452,  where 
mill  castings  were  sent  by  express  to  repair  shop,  and  carrier  was  not  in- 
formed that  mill  would  have  to  be  shut  down  pending  repairs,  owner 
could  recover  value  of  machinery  replaced  but  not  for  loss  of  profits 
caused  by  delay;  Alaska  Coast  Co.  v.  Alaska  Barge  Co.,  79  Wash.  221*, 
L.  B.  A.  19150,  423,  140  Pac.  336,  in  action  upon  charter-party  for  dam- 
ages to  steamboat,  proof  by  charterer  that  when  it  was  proceeding  in 
still  water  many  fathoms  deep,  propeller  struck  something  and  broke 
off  blade,  does  not  show  accident  was  due  to  act  of  God;  Revett  v. 
Globe  Navigation  Co.,  68  Wash.  304,  123  Pac.  460,  holding  clause  in 
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charter-party  exempting  vessel  owner  from  liability  for  defects  in  boilers, 
applied  only  to  defects  occurring  after  commencement  of  voyage. 

Distinguished  in  The  Silvia,  68  Fed.  233, 15  C.  C.  A.  362,  neglect  to 
elose  port-covers  is  not  unseaworthiness. 

Ship  owner*!  undertaking  as  to  seaworthiness  is  coextensive  with  that 
of  shipper  to  iasured.  I 

Approved  in  Brandeis  v.  Chicago  etc.  Ry.  Co.,  164  Iowa,  705,  146 
N.  W.  826,  holding  carrier  liable  for  damage  to  carload  of  apples  caused 
by  delay  in  delivery. 

Limitation  of  liability  does  not  protect  owner  against  consequences  of 
unseaworthiness. 

Approved  in  The  Aggi,  107  Fed.  302,  46  C.  C.  A.  276,  Jiolding  Harter 
Act  does  not  relieve  from  unseaworthiness  at  commencement  of  voyage, 
but  only  applies  to  unseaworthiness  subsequently  arising;  The  Mani- 
toba, ,104  Fed.  154,  holding  ship  owner  cannot  escape  liability  for  failure 
to  close  port  or  maintain  watch  thereon  by  the  exemption  of  Harter 
Act;  The  Carib  Prince,  170  U.  S.  660,  42  L.  Ed.  1186,  18  Sup.  Ct.  755 
(see  dissenting  opinion  in  170  U.  S.  662,  42  L.  Ed.  1187,  18  Sup.  Ct. 
756),  reversing  68  Fed.  255,  15  C.  C.  A.  385,  where  latent  defects  ex- 
isted in  hull. 

Exceptions  introduced  into  contract  by  ship  owner  for  own  benefit  must 
be  construed  strictly,  ' 

Approved  in  Pacific  Coast  S.  S.  Co.  v.  Bancroft- Whitney  Co.,  94  Fed. 
187,  36  C.  C.  A.  135,  following  rule ;  Compania  La  Flecha  v.  Brauer,  168 
U.  S.  118,  121,  42  L.  E<L  405,  406,  18  Sup.  Ct.  15,  16,  exemption  of 
master's  negligence  does  not  excuse  unnecessarily  driving  cattle  over- 
board; Church  Cooperage  Co.  v.  Pinkney,  170  Fed.  269,  95  C.  C.  A.  462, 
warranty  of  fitness  of  vessel  to  carry  cargo  of  whisky-barrel  shooks 
known  to  owner  to  be  intended  for  use  in  making  wine-casks,  rendered 
owner  liable  ?or  injury  to  shooks  by  being  impregnated  by  creosote 
fumes. 

Exemption  from  liability  for  delays  caused  by  breakage  does  not  in- 
clude breakage  caused  by  pre-existing  defect. 

Approved  in  The  Carib  Prince,  170  U.  S.  659,  42  L.  E<L  1185,  18  Sup. 
Ct.  755,  or  even  for  latent  defects;  Fairbank  v.  Cincinnati  etc.  Ry.,  81 
Fed.  291,  88  L.  R.  A.  273,  26  C.  C.  A.  402,  ''boilers  or  machinery"  does 
not  include  "car  axle";  The  Georg  Dumois,  88  Fed.  542,  where  boilers 
failed  through  improper  inspection;  The  Presque  Isle,  140  Fed.  205, 
vessel  owner  receiving  goods  in  good  condition  as  evidenced  by  bill  of 
lading  and  delivers  them  damaged  as  burden  of  showing  damage  arose 
from  excepted  risk. 

Distinguished  in  Van  Den  Toorn  v.  Leeming,  70  Fed.  253,  where  crack 
in  crank-shaft  first  appeared  after  storm. 
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Damages  for  delay  may  include  shrinkage  directly  resulting  and  depre- 
dation in  price. 

Approved  in  Schwarzchild  v.  National  S.  S.  Co.,  74  Fed.  259,  follow- 
ing rule;  The  Berengere,  155  Fed.  440,  measure  of  damages  recoverable 
from  vessel  for  damage  to  cargo  of  steel  is  difference  between  market 
value  at  port  of  delivery  in  damaged  condition  and  value  at  such  port 
if  it  had  been  delivered  in  good  condition ;  Chicago  etc.  Ry.  Co.  v.  Wood- 
ward, 164  Ind.  368,  72  N.  E.  561,  where  cattle  delivered  by  carrier  in 
condition  rendering  them  unsalable  for  food,  expenses  incurred  in  ren- 
dering them  marketable  are  proper  elements  of  plaintiff's  damages. 

Termination  of  ship  owner's  liability  from  charter-party  or  bill 
of  lading.    Note,  24  E.  R.  0.  359. 

Miscellaneous.  Cited  in  The  Arctic  Bird,  109  Fed.  174,  holding  writ- 
ten contract  for  shipment  of  goods  cannot  be  changed  by  subsequent  bill 
of  lading  where  such  changes  were  not  brought  to  shipper's  notice. 

157  XT.  8.  148-153,  39  L.  Ed.  653,  15  Sup.  Ot.  568,  OOOPEE  v.  DOBSON. 

Not  cited. 

157  XT.  8.  153-154,  89  L.  Ed.  654,  15  Sup.  Ot  589,  KEBL  ▼.  PENK8YI*- 
VANIA  CO. 

Removal  petition  cannot  supply  necessary  allegation  of  citizenship. 
Approved  in  Chicago  etc.  Ry.  Co.  v.  Willard,  220  U.  S.  421,  56  L.  Ed. 
524,  31  Sup.  Ct.  460,  where,  as  in  Illinois,  lessor  railroad  is  liable  with 
lessee  for  torts  in  operation,  person  sustaining  injuries  brings  action 
jointly,  neither  defendant  can  remove  on  ground  of  diversity  if  either 
is  resident  of  plaintiff's  State;  Borough  of  Du  Bois  v.  Pancoast,  218 
Fed.  61, 133  C.  C.  A.  662,  in  action  against  municipality  in  Pennsylvania 
for  personal  injuries,  question  whether  plaintiff  was  citizen  of  New  York 
or  Pennsylvania  was  for  jury ;  Yeandle  v.  Pennsylvania  R.  Co.,  169  Fed. 
941,  95  C.  C.  A.  282,  declaration  describing  defendant  as  corporation 
organized  under  laws  of  Pennsylvania,  and  plaintiff  as  of  State  of  New 
Jersey,  did  not  sufficiently  allege  diversity  of  citizenship  to  confer  juris- 
diction on  Federal  court;  Dinet  v.  Delavan,  117  Fed.  978,  holding  suffi- 
cient allegation  in  removal  petition  that  petitioner  "was  and  is  resident 
of  city  of  Chicago,  State  of  Illinois,,;  Gree  v.  Heaston,  154  Ind.  129,  56 
N.  E.  88,  holding  removal  petition  stating  diverse  residence  of  parties  is 
insufficient;  O'Connor  v.  Chicago  etc.  Ry.  Co.,  144  Iowa,  295,  122  N.  W. 
949,  removal  petition  alleging  plaintiff  is  resident  of  Iowa  is  insufficient 
for  failure  to  allege  citizenship  of  plaintiff  at  commencement  of  action ; 
Thompson  v.  Southern  Ry.  Co.,  130  N.  C.  142,  41  S.  E.  10,  holding  re- 
moval petition  stating  that  petitioner  is  corporation  organized  under  Vir- 
ginia law,  but  not  stating  that  it  is  nonresident  of  North  Carolina,  is 
insufficient ;  Guarantee  Co.  of  North  America  v.  First  Nat.  Bank,  95  Va. 
485,  28  S.  E.  911,  diversity  of  residence  is  insufficient. 
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Costs  must  be  taxed  to  party  wrongfully  removing  cause. 
Approved  in  Phoenix-Buttes  Gold  Min.  Co.  v.  Winstead,  226  Fed.  866, 
dismissing  appeal  from  allowance  of  defendant's  costs  in  case  brought 
collusively  in  Circuit  Court. 

157  XT.  8.  154-160,  39  L.  Ed.  654,  15  Sup.  Ot  566,  BEUTTELL  v.  MAGONX. 
It  is  not  submission  to  court  where  each  party  asks  court  to  charge  jury 
for  him. 

Approved  in  Mooney  v.  Carter,  152  Fed.  149,  81  C.  C.  A.  365,  holding 
in  action  for  wrongful  death,  court  erred  in  refusing  instruction  that  if 
jury  believe  evidence  they  will  find  for  defendant. 

Where  each  party  asks  court  to  charge  for  him,  both  are  concluded  by 
court's  findings. 

Approved  in  City  of  Defiance  v.  McGonigale,  150  Fed.  691,  80  C.  C.  A. 
425,  Bankers '  Mut.  Casualty  Co.  v.  State  Bank  of  Goffs,  i50  Fed.  79, 
80  C.  C.  A.  32,  Empire  State  Cattle  Co.  v.  Atchison  etc.  Ry.  Co.,  147 
Fed.  459,  77  C.  C.  A.  601,  Love  v.  Scatcherd,  146  Fed.  6,  77  C.  C.  A.  1, 
McCormick  v.  National  City  Bank  of  Waco,  142  Fed.  132,  6  Ann.  Gas. 
544,  73  C.  C.  A.  350,  Michigan  Home  Colony  Co.  v.  Tabor,  141  Fed. 
334,  72  C.  C.  A.  480,  Weed  v.  Centre  etc.  St.  Ry.  Co.,  138  Fed.  474, 
West  v.  Roberts,  135  Fed.  351,  68  C.  C.  A.  58,  Insurance  Co.  of  North 
America  v.  Wisconsin  etc.  Ry.  Co.,  134  Fed.  798,  67  C.  C.  A.  300,  and 
Phenix  Ins.  Co.  v.  Kerr,  129  Fed.  724,  66  L.  B.  A.  569,  64  C.  C.  A.  251, 
all  reaffirming  rule;  American  Nat.  Bank  v.  Miller,  229  U.  S.  520,  57 
L.  Ed.  1312,  33  Sup.  Ct.  883,  holding  bank  taking  president's  check  for 
account  of  indebtedness  is  not  chargeable  with  knowledge  of  its  presi- 
dent, which  it  was  to  his  interest  to  conceal;  Sena  v.  American  Tur- 
quoise Co.,  220  U.  S.  498,  501,  55  L.  Ed.  560,  561,  31  Sup.  Ct.  488,  where 
both  parties  move  for  ruling,  and  there  is  no  question  of  fact  sufficient 
to  prevent  ruling,  motions  together  amount  to  request  that  court  find 
facts  necessary  to  make  ruling,  and  if  court  directs  verdict,  both  parties 
are  concluded;  City  of  Mankato  v.  Barber  Asphalt  Pav.  Co.,  142  Fed. 
333,  73  C.  C.  A.  439,  where  jury  waived  and  no  special  finding  of  facts 
made,  only  reviewable  questions  are  sufficiency  of  pleadings  and  evi- 
dence to  support  judgment  and  errors  in  rulings  on  evidence;  City  of 
Colorado  v.  Harrison,  228  Fed.  894,  where  both  parties  request  instructed 
verdict,  findings  of  fact  by  court  are  conclusive;  Ewert  v.  Fullerton, 
225  Fed.  760,  in  ejectment,  whether  assignee  of  lease  of  land  from 
Indiana  had  notice  of  prior  unrecorded  lease,  was  for  jury,  and  it  was  not 
error  to  refuse  requests  of  both  parties  for  directed  verdict;  Buckbee 
v.  P.  Hohenadel  Jr.  Co.,  224  Fed.  17,  L.  R.  A.  1916C,  1001,  139  C.  C.  A. 
478,  in  action  for  breach  of  contract  for  failure  to  furnish  variety  of 
cucumber  seed  ordered,  defendant  's  request  for  directed  verdict  operated 
as  request  that  court  find  facts,  and  facts  found  were  conclusive;  Break- 
water Co.  v.  Donovan,  218  Fed.  343, 134  C.  C.  A.  148,  where,  after  defend- 
ant's motion  for  directed  verdict  was  denied,  plaintiff  moved  for  di- 
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rected  verdict,  whereupon  defendant  insisted  upon  going  to  jury,  there 
was  no  consent  to  trial  by  court;  City  of  Camden  v.  Armstrong  Cork  Co., 
210  Fed.  820,  127  C.  C.  A.  368,  where  both  parties  asked  for  directed 
verdict,  appellate  court  is  limited  to  consideration  of  correctness  of 
findings  on  law,  and  must  affirm  if  there  is  evidence  supporting  such 
findings;  Century  Throwing  Co.  v.  Muller,  197  Fed.  257,  116  C.  C.  A. 
614,  affirming  directed  verdict  for  plaintiff,  where  both  parties  requested 
directed  verdict,  and  record  does  not  disclose  that  defendant  asked  that 
case  should  be  submitted  to  jury ;  In  re  Iron  Clad  Mfg.  Co.,  197  Fed.  281, 
116  C.  C.  A.  642,  fact  that  each  party  asks  for  peremptory  instruction 
does  not  submit  issues  of  fact  to  court  so  as  to  deprive  party  of  right 
to  ask  for  other  instructions,  or  to  have  questions  of  fact  submitted  to 
jury;  Lawton  v.  Carpenter,  195  Fed.  363,  364,  115  C.  C.  A.  264,  where 
at  close  of  evidence  both  parties  moved  for  directed  verdict,  and  neither 
requested    special    instructions     in    addition    thereto,    such    requests 
amounted  to  stipulation  to  submit  case  to  court;  Crescent  Mfg.  Co.  v. 
Patterson  Mfg.  Co.,  195  Fed.  383,  384,  115  C.  C.  A.  284,  affirming  di- 
rected verdict  for  plaintiff  in  action  on  written  contract,  which  was 
unambiguous  where  both  parties  moved  for  directed  verdict;  Melton  v. 
Pensacola  Bank  etc.  Co.,  190  Fed.  128,  111  C.  C.  A.  166,  motions  by  both 
parties  for  directed  verdict  unaccompanied  by  requests  for  specific  in- 
structions in  case  motion  should  be  denied,  is  request  to  court  to  find 
facts;  American  Nat.  Bank  v.  Miller,  185  Fed.  341,  107  C.  C.  A.  456, 
where  both  parties  request  directed  verdict,  and  neither  requests  specific 
instructions,  court  is  not  required  to  make  formal  findings  of  fact ;  Pen- 
sacola State  Bank  v.  Merchants'  etc.  Bank,  180  Fed.  505,  where  both 
parties  move  for  directed  verdict  without  more,  judgment  is  conclusive; 
Union  -County  Nat.  Bank  v.  Ozan  Lumber  Co.,  179  Fed.  712, 103  C.  C.  A. 
584,  in  action  at  law  tried  without  jury  findings  of  court  are  conclusive ; 
Title  Guaranty  and  Surety  Co.  v.  Baglin,  178  Fed.  683,  102  C.  C.  A. 
181,   affirming  judgment   for  plaintiff   in   action   on   surety  where   at 
close  of  case  it  was  agreed  that  no  questions  called  for  submission 
to  jury;  Baglin  v.  Title   Guaranty  etc.  Co.,  166  Fed.  357,  where  at 
close  of  case,  in  action  on  surety  bond,  it  was  agreed  that  no  ques- 
tions called  for  submission   to   jury,   verdict  was  directed   for  plain- 
tiff; Interstate  Life  Assur.  Co.  v.  Dalton,  165  Fed.  177,  23  L.  R.  A. 
(N.  8.)  722,  91  C.  C.  A.  210,  affirming  directed  verdict  for  plaintiff  in 
action  on  life  insurance  policy,  where  both  parties  moved  for  directed 
verdict,  thus  withdrawing  case  from  jury;   Rainy  Lake  River  Boom 
Corp.  v.  Rainy  River  Lbr.  Co.,  162  Fed.  290,  89  C.  C.  A.  267,  where  both 
parties  request  directed  verdict,  defeated  party  is  estopped  to  claim  that 
question  of  fact  should  have  been  submitted  to  jury;  Anderson  v.  Mes- 
senger, 158  Fed.  253,  85  C.  C.  A.  468,  reversing  directed  verdict  for 
defendant  in  action  of  ejectment,  where  defendant  was  estopped  to  set 
up  adverse  title  to  defeat  plaintiff's  right  of  possession;  Swensen  v. 
Cunningham,  157  Fed.  754,  85  C.  C.  A.  146,  in  action  at  lajv  tried  with- 
out jury  by  stipulation,  judgment  rendered  on  conflicting  evidence  can- 
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not  be  assigned  for  error,  where  there  is  evidence  tending  to  support 
judgment;  Mead  v.  Chesbrough  Bldg.  Co.,  151  Fed.  1002,  81  C.  C.  A. 
184,  where  both  parties  to  action  in  ejectment  requested  direction  of 
verdict,  finding  of  court,  supported  by  evidence,  is  conclusive;  United 
States  v.  Bishop,  125  Fed.  183,  60  C.  C.  A.  123,  holding  where  parties 
request  peremptory  instructions  for  them  they  are  estopped  to  question 
verdict  save  for  error  in  law  or  insufficiency  of  evidence;  Bradley  Tim- 
ber Co.  v.  White,  121  Fed.  784,  58  C.  C.  A.  55,  holding  where  both  par- 
ties request  direction  of  verdict,  the  verdict  as  directed  where  supported 
by  evidence  will  not  be  reversed ;  Saxton  v.  Perry,  47  Colo.  269, 107  Pac. 
283,  in  adverse  suit  to  determine  right  to  placer  mining  location,  where 
each  party  requested  directed  verdict,  decision  for  plaintiff  was  finding 
in  his  favor  of  questions  of  fact;  Wolf  v.  Chicago  Sign  Printing  Co., 
233  111.  505, 13  Ann.  Gas.  369,  84  N.  E.  615,  holding  fact  that  each  party 
requests  directed  verdict  does  not  amount  to  waiver  of  jury  trial,  and 
reversing  directed  verdict* for  plaintiff,  where  evidence  raised  question 
of  fact';  Segear  v.  Westcott,  83  Neb.  517, 120  N.  W.  171,  affirming  judg- 
ment for  defendant,  where  at  close  of  trial  both  parties  requested  di- 
rected verdict,  and  neither  requested  submission  of  case  to  jury;  Moore 
v.  Western  Meat  Co.,  16  N.  M.  117,  118,  113  Pac.  830,  holding  findings 
of  fact  by  court  were  conclusive  and  affirming  directed  verdict  for  plain- 
tiff, where  both  parties  requested  directed  verdict;  Home  Savings  Bank 
v.  Woodruff,  14  N.  M.  511,  94  Pac.  959,  request  of  both  parties  for 
directed  verdict  is  waiver  of  requests  for  instructions  to  jury  as  to 
questions  of  fact ;  Bank  v.  Hayes,  64  Ohio  St.  101,  59  N.  E.  893,  hold- 
ing where  each  party  requests  direction  of  verdict  for  him  both  are  con- 
eluded  by  the  verdict  as  directed ;  Southern  Ry.  Co.  v.  Crutcher,  1  Tenn. 
Civ.  233,  motion  by  each  party  for  peremptory  instructions  has  effect 
of  referring  disputed  questions  of  fact  to  court;  Merwin  v.  Magone,  70 
Fed.  777, 17  C.  C.  A.  361,  and  Magone  v.  Origet,  70  Fed.  781, 17  C.  C.  A. 
363,  both  following  rule ;  Stanford  v.  McGillr  6  N.  D.  572,  38  L.  R.  A. 
77S,  72  N.  W.  952,  where  suitor's  motion  to  direct  verdict  is  overruled, 
he  musj;  specify  questions  for  jury;  dissenting  opinion  in  Lawton  v. 
Carpenter,  195  Fed.  367,  368,  369,  370,  371,  372, 115  C.  C.  A.  264,  major- 
ity holding  requests  by  both  parties  for  directed  verdict,  without  request 
for  special  instructions  in  case  of  denial  of  peremptory  instructions, 
amounted  to  stipulation  to  submit  case  to  court. 

Distinguished  in  Empire  State  Cattle  Co.  v.  Atchison  etc.  Ry.  Co., 
210  U.  S.  8,  9,  15  Ann.  Oas.  70,  52  L.  Ed.  936,  937,  28  Sup.  Ct.  607,  fact 
that  each  party  asked  for  peremptory  instructions,  does  not  deprive 
party  of  right  to  go  to  jury  on  controverted  questions  of  fact;  Southern 
Pac.  Co.  v.  United  States,  222  Fed.  48,  137  C.  C.  A.  584,  where  both 
parties  move  for  directed  verdict,  but  defendant's  motion  was  accom- 
panied by  request  for  leave  to  go  to  jury  if  motion  was  denied,  findings 
of  fact  were  not  conclusive;  Chesapeake  etc.  R.  Co.  v.  McKell,  209  Fed. 
516,  126  C.  C.  A.  336,  requests  by  both  parties  for  instructed  verdict  do 
not  amount  to  withdrawal  of  all  questions  of  fact  from  jury,  where 
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not  so  intended;  Charlotte  Nat.  Bank  v.  Southern  Ry.  Co.,  179  Fed.  772, 
774,  775,  103  C.  C.  A.  261,  reversing  directed  verdict  where  both  parties 
request  peremptory  instructions,  but  at  same  time  ask  for  specific 
charges  if  requests  are  denied ;  Bank  of  Commerce  v.  Broyles,  16  N.  M. 
422,  423,  120  Pac.  672,  where  both  parties  moved  for  peremptory  in- 
struction and  after  adverse  ruling  defendants  demanded  jury  trial, 
questions  of  disputed  fact  were  not  submitted  to  court  by  consent; 
Maybank  &  Co.  v.  Rogers,  98  S.  C.  281,  82  S.  E.  422,  reversing  directed 
verdict  for  plaintiff,  where  both  parties  requested  directed  verdict, 
in  action  on  contract  for  future  deliveries  of  cotton,  where  question 
of  intention  was  for  jury.  # 

Limited  in  Minahan  v.  Grand  Trunk  etc.  Ry.  Co.,  138  Fed.  42,  43, 
70  C.  C.  A.  463,  where,  in  action  in  which  facts  not  conceded,  plaintiff 
asked  leave  to  file  request  for  peremptory  instruction  while  court  was 
passing  on  defendant's  motion  for  directed  verdict,  and  request  ordered 
filed,  plaintiff  not  precluded  from  objecting  to  adverse  finding. 

Effect  of  request  by  both  parties  for  direction  of  verdict.    Notes, 
6  Ann.  Gas.  645,  647,  648;  Ann.  Gas.  1913C,  1348,  1347. 

157  TJ.  8.  160-168,  59  L.  Ed.  657,  15  Sop.  Ot.  586,  FBISBIE  V.  UNITED 
8TATE8. 

Failure  of  foreman  of  grand  jury  to  sign  is  not  necessarily  fatal. 

Approved  in  Breese  v.  United  States,  226  U.  S.  10,  67  L.  Ed.  102,  33 
Sup.  Ct.  1,  presentment  of  indictment  by  grand  jury  in  body  is  not 
required  by  fifth  amendment,  and  failure  to  so  present  it  does  not  go 
to  jurisdiction  of  court;  Morris  v.  United  States,  229  Fed.  520,  indict- 
ment for  entering  railway  car  containing  interstate  shipment  with 
intent  to  commit  larceny  is  not  insufficient  for  failure  to  allege  rail- 
way was  incorporated;  State  v.  Williams,  47  La.  Ann.  1611,  18  South. 
047,  where  indorsement  read  "a  thru  bill." 

Demurrer  challenges  only  substance. 

Approved  in  Thomas  v.  Green  County,  159  Fed.  344,  89  C.  C.  A.  405, 
where  on  death  of  coplaintiff  in  action  which  survived  and  could  be 
continued  by  surviving  plaintiff,  personal  representative  was  erroneously 
joined,  and  though  no  formal  order  of  revivor  was  made,  defendants 
allowed  suit  to  proceed  to  judgment  in  its  favor,  appellate  court  may 
order  correction  of  record  on  remand. 

Time  and  method  of  objecting  to  sufficiency  of  indictment.    Note, 
1  Ann.  Gas.  480. 

Indorsement  Is  no  part  of  charge. 
Approved  in  United  States  v.  Wetmore,  218  Fed.  238,  where  defend- 
ants testifying  in  grand  jury  investigation  concerning  alleged  fraud  by 
XVII— a 
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them  did  not  claim  privilege  of  refusing  to  testify,  subsequent  indict- 
ment will  not  be  quashed  because  they  testified  without  notice  that 
they  were  testifying  against  themselves  and  were  not  compelled  to  do  so ; 
Jacobs  v.  United  States,  161  Fed.  695,  88  C.  C.  A.  554,  applying  rule 
that  recitals  in  indictment  that  certain  details  of  offense  charged  were* 
unknown  to  grand  jurors  do  not  require  prosecution  to  prove  they  were 
in  fact  so  unknown ;  Latney  v.  United  States,  18  App.  D.  G.  275,  person 
pleading  to  information  for  petit  larceny  and  submitting  to  trial  with- 
out objection,  cannot,  after  conviction,  when  indicted  for  petit  larceny 
as  second  offense,  deny  sufficiency  of  information  on  ground  that  it  was 
not  sworn  to;  Barlow  v.  State,  127  Ga.  60,  56  S.  E.  131,  special  present- 
ment with  name  of  foreman  of  grand  jury  signed  on  back  above  printed 
words  "special  presentment"  was  sufficient;  Harrell  v.  State,  11  Ga. 
App.  408,  75  S.  E.  508,  holding  clerical  error  of  foreman  in  failing  to 
write  full  name  on  back  of  indictment  following  indorsement  as  true  bill 
was  immaterial;  State  v.  Heft,  155  Iowa,  31,  134  N.  W.  954,  objection 
to  failure  of  foreman  to  sign  indorsement  printed  on  back  of  indict- 
ment that  it  was  true  bill  could  not  be  taken  for  first  time  on  motion 
in  arrest  of  judgment,  or  on  appeal;  McGuire  v.  Chicago  etc.  R.  Co., 
131  Iowa,  358,  83  L.  R.  A.  (N.  8.)  706,  108  N.  W.  908,  act  making  rail- 
road corporations  liable  for  injuries  to  servant  caused  by  negligence  of 
fellow-servant  regardless  of  contract  of  insurance,  relief,  benefit,  or 
indemnity  entered  into  prior  to  injury,  is  valid;  State  v.  Sultan,  142 
N.  C.  573,  9  Ann.  Caa.  310,  54  S.  E.  843,  failure  of  foreman  of  grand 
jury  to  mark  on  indictment  names  of  witnesses  sworn  and  examined 
before  grand  jury,  as  required  by  code,  is  neither  ground  for  motion 
to  quash  nor  in  arrest  of  judgment;  Ex  parte  Talley,  ,4  Okl.  Cr.  409, 
SI  L.  R.  A.  (N.  8.)  805,  112  Pac.  40,  requirement  that  information 
for  misdemeanor  be  verified  was  waived  by  pleading  to  information 
without  moving  to  quash  or  set  it  aside;  dissenting  opinion  in  State 
▼.  McBroom,  127  N.  C.  537,  37  S.  E.  196,  majority  ordering  arrest  of 
judgment  where  indictment  for  perjury  was  not  indorsed  by  grand 
jury  as  true  bill. 

Distinguished  in  Renigar  v.  United  States,  172  Fed.  655,  19  Ann. 
Gas.  117,  26  L.  R.  A.  (N.  8.)  683,  97  C.  C.  A.  172,  paper  purporting  to 
be  indictment,  indorsed  as  true  bill  by  foreman  of  Federal  grand  jury, 
and  delivered  by  him  alone  to  clerk  of  court  when  court  was  not  in 
session,  is  not  indictment;  State  v.  McBroom,  127  N.  C.  532,  37  S.  E. 
194,  holding  judgment  will  be  arrested  where  indictment  was  not  in- 
dorsed as  "true  bill." 

Pleading  to  indictment  admits  genuineness  as  record. 
Approved  in  Shivers  v.  Territory,  13  Okl.  474,  74  Pac.  902,  following 
rule. 

Act  forbidding  receipt  of  more  than  ten  dollars  for  prosecuting  claim 
is  constitutional. 
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Approved  in  McLean  v.  Arkansas,  211  U.  S.  546,  53  L.  Ed.  319,  29 
Sup.  Ct.  206,  statute  of  Arkansas  requiring  coal  to  be  measured  for 
payment  of  miners'  wages  before  screening,  is  valid. 

Constitutionality  of  statutes  regulating  the  time  and  method  of 
payment  of  wages.    Note,  122  Am.  St.  Sep.  904. 

Constitutionality  of  statutes  relating  to  wages.  x  Note,   139  Am.        ^ 
St.  Rep.  864. 

Legislative  power  to  fix  tolls,  rates  or  prices.    Note,  33  L.  R.  A. 
182. 

Business  affected  with  public  interest  subjecting  it  to  regulation 
-  and  control  as  to  rates  or  prices.  .  Note,  6  L.  R.  A.  (N.  8.)  837. 

Constitutional  right  of  freedom  of  contract  does  not  Include  contracts 
against  public  policy. 

Approved  in  Chicago  etc.  R.  R.  Co.  v.  McGuire,  219  U.  S.  567,  56 
L.  Ed.  338,  31  Sup.  Ct.  259,  statute  of  Iowa  prohibiting  contracts  limit- 
ing liability  for  injuries  made  in  advance  of  injury  received  and  pro- 
viding that  subsequent  acceptance  of  benefits  under  such  contracts  is 
not  satisfaction  of  claim  for  injuries  received  after  contract,  is  valid; 
Patterson  v.  Bark  Eudora,  190  U.  S.  174,  47  L.  Ed.  1006,  23  Sup.  Ct.  822, 
upholding  Act  December  21,  1898,  §  24,  prohibiting  prepayment  to  any 
seaman  of  wages;  St.  Louis  etc.  Ry.  Co.  v.  Conley,  187  Fed.  952, 
110  C.  C.  A.  97,  Federal  Employers'  Liability  Act  is  not  void  as  in- 
terference with  right  of  freedom  of  contract;  Smeltzer  v.  St.  Louis 
etc.  R.  Co.,  158  tfed.  657,  provision  of  Interstate  Commerce  Act  as 
amended  by  Hepburn  Act  of  1906  making  carrier  in  interstate  com- 
merce liable  for  loss  or  damage  to  property  whether  occurring  on  its 
line  or  that  of  connecting  carrier,  and  prohibiting  contracts  limiting 
such  liability,. is  valid;  Lancer  v.  Anchor  Line,  155  Fed.  436,  Federal 
Employers'  Liability  Act  relating  to  liability  of  carriers  in  interstate 
and  foreign  commerce  is  valid  and  applies  to  carriers  engaged  in  for- 
eign commerce  by  sea;  Boone  v.  State,  170  Ala.  63,  Ann.  Gas.  19120, 
1065,  54  South.  Ill,  statute  providing  that  officer  of  municipality  act- 
ing as  attorney  for*  public  utility  corporation  doing  business  within 
corporate  limits  must  on  conviction  be  fined,  is  valid;  St.  Louis  etc. 
R.  Co.  v.  Heyser,  95  Ark.  419,  Ann.  Oas.  1912A,  610,  130  S.  W.  566, 
Interstate  Commerce  Act  as  amended  by  Hepburn  Act  of  1906  giving 
right  of  action  against  initial  carrier  in  interstate  shipments  for 
negligence  of  connecting  carriers,  notwithstanding  provision  of  contract 
to  contrary,  is  valid;  Board  of  Directors  Woman's  Relief  Corps  Home 
Assn.  v.  Nye,  8  Cal.  App.  539,  97  Pac.  213,  act  making  appropriation 
for  support  in  separate  institution  of  ex-army  nurses  and  certain  female 
relatives  of  veterans  of  Civil  War,  is  valid;  McNamara  v.  Washington 
Terminal  Co.,  35  App.  D.  C.  239,  Employers'  Liability  Act  of  1906  is 
valid  and  contract  of  employment  providing  for  acceptance  of  relief 
benefits  and  releasing  railroad  from  liability  for  injury  employee  may 
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receive  is  within  prohibition  of  statute;  Atlantic  Coast  Line  R.  Co.  v. 
Beazley,  54  Fla.  392,  45  South.  787,  statute  limiting  rule  that  em- 
ployee cannot  recover  for  injury  caused  by  negligence  of  fellow-servant 
and  prohibiting  contracts  restricting  liability  of  railroad  for  such  in- 
juries is  valid;  Railroad  Commission  v.  Louisville  etc.  R.  Co.,  140 
Ga.  830,  Ann.  Gas.  1916A,  1018,  L.  R.  A.  1915E,  902,  80  S.  E.  333,  rail- 
road commission  had  authority  to  pass  order  that  railroads  selling 
mileage  or  penny  scrip  books  are  required  to  pull  same  on  train  of 
company  selling  same  when  presented  by  holders  for  transportation 
between  points  within  State ;  American  Express  Co.  v.  Southern  Indiana 
Express  Co.,  167  Ind.  314,  78  N.  E.  1029,  statute  requiring  express 
companies  to  grant  all  consign6rs,  including  other  express  companies, 
equal  terms  and  accommodations,  and  prohibiting  discrimination,  is 
valid;  United  States  Express  Co.  v.  State,  164  Ind.  213,  73  N.  E.  107, 
upholding  Burns'  Stats.,  1901,  §  3312a,  requiring  express  companies 
to  deliver  parcels  to  consignees  in  cities  having  specified  population; 
Squire  v.  Tellier,  185  Mass.  21,  102  Am.  St.  Rep.  322,  69  N.  E.  313,  up- 
holding act  of  1903,  regulating  sales  of  stocks  of  merchandise  in  bulk; 
Shohoney  v.  Quincy  etc.  R.  Co.,  231  Mo.  154,  Ann.  Gas.  1912A,  1143, 
132  S.  W.  1066,  statute  prohibiting  contracts  between  railroad  and 
employees,  limiting  liability  of  railroad  for  damages  caused  by  fellow- 
servants  is  valid,  and  contract  made  in  contravention  thereof  is  void; 
Lawson  v.  Halifax-Tonopah  Min.  Co.,  36  Nev.  605,  135  Pac.  615,  statute 
providing  that  no  contract  of  employment,  insurance,  relief,  benefit,  or 
indemnity  for  injury  or  death  entered  into  by  or  on  behalf  of  employee, 
nor  acceptance  of  such  indemnity,  shall  be  defense  in  action  for  per- 
sonal injuries  or  death,  is  valid;  Steele,  Hopkins  &  Meredith  Co.  v. 
Miller,  92  Ohio  St.  125,  110  N.  E.  650,  statute  known  as  bulk  sales  law 
relating  to  transfer  of  stocks  of  merchandise  and  fixtures  otherwise  than 
in  usual  course  of  trade  is  valid;  Sanning  v.  Cincinnati,  81  Ohio  St.' 
155,  25  L.  R.  A.  (N.  S.)  686,  90  N.  E.  127,  ordinance  to  regulate  and 
license  chattel  mortgage  and  salary  loan  brokers  requiring  persons 
engaged  in  such  business  to  file  weekly  report  with  auditor,  is  valid; 
State  ex  rel.  Davis-Smith  Co.  v.  Clausen,  65  Wash.  193,  37  L.  R.  A. 
(N.  S.)  466,  117  Pac.  1112,  2  N.  C.  C.  A.  823,  3  N.  C.  C.  A.  626,  in- 
dustrial insurance  law  requiring  contributions  from  employers  to 
accident  fund,  and  prohibiting  employer  to  exempt  himself  from  burden 
or  waive  benefits  by  contract,  is  valid;  Kiley  v.  Chicago  etc.  Ry.  Co., 
138  Wis.  230,  231, 119  N.  W.  316,  provision  of  statute  that  railroad  can- 
not by  contract,  rule,  or  regulation  exempt  itself  from  liability  to  em- 
ployee for  injuries,  is  valid;  State  v.  Cary,  126  Wis.  139,  141,  105 
N.  W.  794,  795,  upholding  Act  1905,  making  it  misdemeanor  to  loan 
money  on  chattel  mortgage  at  greater  rate  than  ten  per  cent  per  annum ; 
United  States  v.  Joint  Traffic  Assn.,  171  U.  S.  572,  43  L.  Ed.  238, 
19  Sup.  Ct.  33,  contracts  in  restraint  of  trade  may  be  forbidden;  State 
v.  Allgeyer,  48  La,  Ann.  107,  18  South.  905,  open  policies  in  non- 
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resident  companies  may  be  forbidden;  Opinion  of  Justices,  163  Mass. 
593,  28  L.  B.  A.  346,  40  N.  E.  714,  legislature  may  require  weekly 
payment  of  wages ;  Karnes  v.  American  Fire  Insurance  Co.,  144  Mo.  417 
(see  46  S.  W.  166),  States  may  prohibit  contracts  against  policy;  dissent- 
ing opinion  in  Coppage  v.  Kansas,  236  U.  S.  28,  L.  R.  A.  19150,  960,  59 
L.  Ed.  451,  35  Sup.  Ct.  240,  majority  holding  Kansas  statute  declaring  it 
misdemeanor  for  employer  to  require  employee  to  agree  not  to  become 
member  of  labor  union  during  employment,  was  void;  dissenting  opinion 
in  Wright  v.  Hart,  182  N.  Y.  358,  2  L.  R.  A.  (N.  8.)  338,  75  N.  E.  414, 
majority  holding  void  Act  1902,  regulating  sales  of  stocks  of  mer- 
chandise in  bulk. 

Distinguished  in  dissenting  opinion  in  Railroad  Commission  v.  Louis- 
ville etc.  R.  Co.,  140  Ga.  840,  Ann.  Cas.  1915A,  1018,  L.  R.  A.  1915E, 
902,  80  S.  E.  337,  majority  holding  railroad  commission  haa"  authority 
to  pass  order  requiring  railroads  selling  mileage  or  penny  scrip  books 
to  pull  same  on  train  of  company  selling  same  when  presented  by 
holders  for  transportation  between  points  within  State. 

Pensions  are  government  bounty  which  Congress  may  give  or  withhold 
at  its  discretion. 

Approved  in  In  re  Hoag,  227  Fed.  479,  pension  by  city  to  retired 
employee  was  bounty  which  could  be  recalled  at  will  and  was  not  asset 
passing  to  bankrupt's  trustee;  Ex  parte  Dickey,  144  Cal.  240,  103  Am. 
St.  Rep.  82,  66  L.  R.  A.  928,  77  Pac.  926,  holding  void  act  of  1903, 
limiting  compensation  of  employment  agents;  Lochren  v.  United  States, 
6  App.  D.  C  510,  reversing  mandamus  to  compel  commissioner  of 
pensions  to  vacate  order  reducing  petitioner's  pension;  Pecoy  v. 
Chicago,  265  111.  80,  82,  106  N.  E.  436,  437,  law  providing  for  pension 
to  police  officers  serving  ten  years  is  superseded  by  act  granting  pen- 
sions to  those  serving  twenty  years  or  more,  and  attaining  age  of  fifty 
years,  and  person  appointed  policeman  prior  to  second  act  is  not  en- 
titled to  pension  under  first  act;  Ryan  v.  Foreman,  262  111.  190,  Ann. 
Gas.  1915B,  780,  104  N.  E.  195,  holding  adopted  daughter  of  policeman 
was  entitled  to  pension  upon  death  of  widow  on  showing  that  she  was 
under  sixteen  years  of  age;  Eddy  v.  Morgan,  216  111.  449,  75  N.  E. 
178,  applying  rule  to  police  pension;  In  re  Opinion  of  Justices,  175 
Mass.  601,  57  N.  E.  676,  holding  State  legislature  has  power  when 
public  policy  demands  to  appropriate  money  raised  by  taxation  to  pay 
widow  or  representative  of  public  officer  dying  in  office;  Whitakcr  v. 
Clausen,  57  Wash.  269,  106  Pac.  745,  executrix  of  person  who  has  filed 
claim  to  pension  allowed  by  statute  to  Indian  war  veterans,  cannot 
compel  payment  of  claim. 

Distinguished  in  State  v.  Julow,  129  Mo.  178,  50  Am.  St.  Rep.  449, 
29  L.  R.  A.  260,  31  S.  W.  784,  constitutional  rights  cannot  be  abridged. 

Vested  right  of  pensioner  to  pension.    Note,  Ann.  Gas.  1915C,  751. 

Vested  right  in  pension.    Note,  50  L.  R.  A.  (N.  S.)  1019. 
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Under  Act  of  June  27,  1890,  excess  over  ten  dollars  is  not  material; 
bnt  that  amount  of  pension  is  unknown  should  be  alleged  In  Indictment. 

Approved  in  Foerster  v.  United  States,  116  Fed.  862,  54  C.  C.  A.  210, 
upholding  indictment  for  selling  liquors  "to  divers  Indians  to  grand 
jurors  unknown/'  Indians  of  the  Ponca  tribe  of  Indians;  Jewett  v. 
United  States,  100  Fed.  837,  upholding  indictment,  under  Rev.  Stats., 
§  5209,  for  punishment  of  national  bank  officer  willfully  misapplying 
assets,  charging  willful  conversion  by  means  unknown  to  jury. 

Indictment  need  not  charge  that  offense  "was  contrary  to  form  of 
statute." 

Approved  in  United  States  v.  Berry,  96  Fed.  846,  following  rule; 
United  States  v.  Rogers,  226  Fed.  516,  indictment  for  conspiracy  against 
United  States  charging  that  defendant  as  teller  of  national  bank  em- 
bezzled money,  and  in  each  count  charging  that  other  defendants  aided 
and  abetted  such  act,  is  not  bad  for  duplicity,  since,  under  Federal 
statute,  person  aiding  and  abetting  is  principal  and  commits  same 
crime;  Chemgas  v.  Tynan,  51  Colo.  38,  116  Pac.  1046,  denying  habeas 
corpus  after  conviction  where  information  charging  offense  did  not  end 
with  phrase  "against  j&ace  and  dignity  of  State";  Shiver  v.  State, 
41  Fla.  635,  27  South.  38,  holding,  under  Rev.  Stats.,  §  2893,  providing 
that  indictments  shall  not  be  quashed  for  defects  in  form,  omission  of 
formal  conclusion  of  indictment  is  not  fatal;  Starling  v.  State,  90 
Miss.  270,  13  Ann.  Gas.  776,  43  South.  955,  indictment  containing  two 
counts  with  words  ' '  against  the  peace  and  dignity  of  the  State ' '  is  good 
against  objection  that  quoted  words  should  have  followed  each  count, 
and  where  demurrer  to  second  count  is  sustained  such  words  remain; 
State  v.  Minford,  64  N.  J.  L.  522,  45  Atl.  818,  holding  indictment 
omitting  formal  conclusion  required  by  the  Constitution  may  be  amended 
to  conform  thereto. 

Distinguished  in  Hardin  v.  State,  106  Ga.  389,  71  Am.  St.  Rep.  273, 
32  S.  E.  367,  under  Penal  Code;  dissenting  opinion  in  Chemgas  v. 
Tynan,  51  Colo.  50,  116  Pac.  1050,  majority  holding  that  omission  of 
words  against  peace  and  dignity  of  State  from  information  did  not 
deprive  court  of  jurisdiction,  and  denying  release  on  habeas  corpus 
after  conviction. 

Miscellaneous.  Cited  in  Ornstine  v.  Cary,  204  U.  S.  669,  51  L.  Ed.  672, 
27  Sup.  Ct.  788,  dismissing  for  want  of  jurisdiction;  Hale  v.  Henkel, 
201  U.  S.  63,  50  L.  Ed.  661,  26  Sup.  Ct.  370  (affirming  In  re  Hale,  139 
Fed.  498),  where,  after  witness  refused  to  testify  before  grand  jury 
with  reference  to  violations  of  Anti-trust  Act,  it  made  presentment 
against  him  for  contempt,  and  court  ordered  him  to  answer  questions, 
grand  jury  had  power  to  investigate  matter  referred  to  in  presentment; 
United  States  v.  Eastman,  132  Fed.  553,  upholding  sufficiency  of  descrip- 
tion of  property  in  indictment  against  bank  official  for  misappropriation 
of  property  of  bank. 
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157  U.  8.  168-183,  39  L.  Ed.  660,  15  Sop.  Ot  570,  SHIELDS  T.  COLEMAN. 

Word  "certify"  need  not  "be  used  in  allowing  appeal  on  question  of 
jurisdiction  alone. 

Approved  in  United  States  v.  Larkin,  208  U.  S.  339,  52  L.  Ed.  520, 
28  Sup.  Ct.  417,  whether  particular  Federal  District  Court  has  jurisdic- 
tion to  declare  forfeiture  of  goods  seized  does  not  involve  question  of 
jurisdiction  of  Federal  court  as  such,  and  question  cannot  be  certified 
to  Supreme  Court,  but  is  appealable  to  Circuit  Court  of  Appeals;  Chi- 
cago v.  Mills,  204  U.  S.  326,  51  L.  Ed.  508,  27  Sup.  Ct.  286,  where  cer- 
tificate did  not  show  how  jurisdictional  question  certified  arose,  court 
could  ascertain  from  record  that  question  of  jurisdiction  was  as  to 
collusive  character  of  complainant's  action;  Arkansas  v.  Schlierholz, 
179  U.  S.  600,  601,  45  L.  Ed.  837,  21  Sup.  Ct.  231,  holding  Federal 
question  not  sufficiently  presented  in  order  allowing  appeal  stating 
question  whether  District  Court  had  jurisdiction  to  discharge  land 
officer  or  whether  it  should  remand;  Huntington  v.  Laidley,  176  U.  S. 
676,  44  L.  Ed.  684,  20  Sup.  Ct.  529,  holding  Supreme  Court  has  juris- 
diction of  direct  appeal  from  Circuit  Court  where  decree  order  allowing 
same,  and  certificate  show  only  question  decided  was  that  of  jurisdic- 
tion ;  Interior  Construction  Co.  v.  Gibney,  160  U.  S.  219,  40  L.  Ed.  401, 
16  Sup.  Ct.  273,  where  record  showed  sole  question  was  on  demurrer 
to  jurisdiction ;  Smith  v.  McKay,  161  U.  S.  357,  40  L.  Ed.  782,  16  Sup. 
Ct.  491,  and  Wetmore  v.  Rymer,  169  U.  S.  119,  42  L.  Ed.  688,  18  Sup. 
Ct.  295,  holding  certifications  in  question  sufficient. 

Distinguished  in  Colvin  v.  Jacksonville,  157  U.  S.  370,  89  L.  Ed.  736, 
15  Sup.  Ct.  634,  and  Van  Wagenen  v.  Sewall,  160  U.  S.  372,  373,  40 
L.  Ed.  461,  16  Sup.  Ct.  371,  where  question  was  not  certified ;  The  Bay- 
onne,  159  U.  S.  694,  40  L.  Ed.  809,  15  Sup.  Ct.  634,  where  appeal  was 
general;  Chappell  v.  United  States,  160  U.  S.  508,  40  L.  Ed,  513,  16  Sup. 
Ct.  399,  where  writ  of  error  was  general. 

Definiteness  of  question  to  be  certified.    Note,  81  L.  It.  A.  395. 

Allowance  of  appeal  "solely  upon  question  of  Jurisdiction"  Is  sufficient 
certification. 

Approved  in  Filhiol  v.  Torney,  194  U.  S.  357,  358,  48  L.  Ed.  1016, 
^24  Sup.  Ct.  698,  equivalent  of  certificate  of  jurisdiction  to  sustain  direct 
review  of  Circuit  Court  dismissal  of  complaint  for  want  of  jurisdiction 
not  shown  where  assignment  of  error  directed  both  to  jurisdiction  and 
merits  and  petition  for  error  allowed  generally;  Excelsior  Wooden  Pipe 
Co.  v.  Pacific  Bridge  Co.,  185  U.  S.  285,  46  L.  Ed.  913,  22  Sup.  Ct.  682, 
holding  order  allowing  appeal  "from  the  final  order  and  decree  dis- 
missing said  suit  for  want  of  jurisdiction"  shows  that  jurisdiction  was 
in  issue;  Holt  v.  Indiana  Mfg.  Co.,  80  Fed.  3,  25  C.  C.  A.  301,  appeal 
on  question  of  validity  of  State  tax  on  patent  rights  is  to  Supreme 
Court. 
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Federal  court  cannot  appoint  receiver  to  take  possession  of  property 
held  by  State  court  receiver. 

Approved  in  Wabash  R.  R.  Co.  v.  Adelbert  College,  208  U.  S.  55, 
52  L.  Ed,  387,  28  Sup.  Ct.  182,  Federal  court,  after  sale  of  property 
under  its  decree,  has  jurisdiction  to  determine  extent  of  liens,  asserted 
by  parties  to  suit,  and  expressly  reserved  by  decree;  Jackson  v.  Parkers- 
burg  etc.  Ry.  Co.,  233  Fed.  790,  Federal  District  Court  having  unques- 
tioned possession  of  property  of  railroad  through  its  receiver,  may  en- 
join prior  suit  in  State  court  to  enforce  lien,  where  it  had  not  taken 
possession  of  property ;  McKinney  v.  Landon,  209  Fed.  306, 126  C.  C.  A. 
226,  by  bringing  action  under  statute  and  asking  for  receivership,  State 
court  acquires  jurisdiction  over  property  of  corporation  within  State 
to  exclusion  of  Federal  court  in  subsequent  action,  although  latter  first 
appointed  receivers;  Sperry  &  Hutchinson  Co.  v.  City  of  Tacoma,  190 
Fed.  684,  prior  suit  pending  in  State  court  in  which  court  has  not  taken 
into  its  possession  tangible  property,  is  not  ground  for  abating  subse- 
quent and  identical  suit  in  Federal  court;  State  v.  Palmer,  158  Fed. 
720,  22  L.  R.  A.  (N.  8.)  316,  85  C.  C.  A.  603,  holding  supersedeas  bond 
released  property  from  control  of  receiver,  and  Federal  court  had  juris- 
diction to  appoint  receiver  (reversed) ;  Morrill  v.  American  Reserve 
Bond  Co.,  151  Fed.  319,  where  single  bondholder  sued  in  State  court  to 
require  State  treasurer  to  pay  amount  of  his  deposit,  and  no  receiver 
was  prayed  for  or  appointed,  Federal  court  is  not  deprived  of  jurisdic- 
tion to  take  possession  of  securities  for  benefit  of  all  "bondholders  in 
subsequent  suit;  Carling  v.  Seymour  Lumber  Co.,  113  Fed.  489,  51 
C.  C.  A.  1,  holding  appointment  and  possession  of  State  receiver  ap- 
pointed in  foreclosure  proceedings,  under  Ga.  Code,  §  2770,  will  not  be 
questioned  by  another  court;  Phelps  v.  Mutual  Reserve  Fund  Life 
Assn.,  112  Fed.  465,  61  L.  R.  A.  717,  50  C.  C.  A.  339,  holding  Federal 
court  will  not  enjoin  receiver  from  acting  under  appointment  by  State 
court  first  acquiring  jurisdiction  of  subject  matter;  In  re  Endl,  99  Fed. 
916,  holding  constable  seizing  under  process  from  State  court  property 
peaceably  acquired  by  trustee  in  bankruptcy  will  be  ordered  to  restore 
same  forthwith;  Colston  v.  Southern  Home  etc.  Assn*,  99  Fed.  311, 
holding  Federal  court  will  not  entertain  jurisdiction  ofVsuit  by  stock- 
holders for  appointment  of  receiver  where  suit  for  same  purpose  is 
pending  in  State  court ;  State  v.  Reynolds,  209  Mo.  174,  123  Am,  St  * 
Rep.  468,  14  Ann.  Gas.  198,  15  L.  R.  A.  (N.  S.)  963,  107  S.  W.  490, 
court's  possession  of  property  is  not  disturbed  by  order  vacating  ap- 
pointment of  receiver  and  substituting  another  person  in  that  posses- 
sion; Wehrs  v.  Sullivan,  217  Mo.  176,  116  S.  W.  1107,  court  having 
jurisdiction  of  assets  of  co-operative  building  association  could  remove 
receiver  and  appoint  another  in  his  place;  Mishawaka  Mfg.  Co.  v. 
Powell,  98  Mo.  App.  540,  72  S.  W.  725,  holding  after  appointment  of 
trustee  in  bankruptcy  District  Court's  jurisdiction  is  exclusive  and 
sheriff  cannot  take  property  under  writ  of  replevin  from  State  court; 
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Southwell  v.  Church,  51  Tex.  Civ.  551,  111  S.  W.  970,  where  receivership 
proceedings  were  brought  in  State  court  against  solvent  partnership, 
court  properly  refused  to  allow  receiver  appointed  in  bankruptcy  pro- 
ceedings against  firm  to  intervene;  Waters  Pierce  Oil  Co.  v.  State,  47 
Tex.  Civ.  176,  103  S.  W.  844,  where  District  Court  appointed  receiver, 
court  had  jurisdiction  of  res  until  appeal  which  no  court  had  authority 
to  disturb;  Lant  v.  Manley,  71  Fed.  13,  where  administrator  had  pos- 
session; Marks  v.  Marks,  75  Fed.  333,  comity  forbids  interference  with 
suit  between  same  parties  and  for  same  object;  Southern  Bank  etc.  Co. 
v.  Folsom,  75  Fed.  931,  21  C.  C.  A.  568,  where  land  had  been  attached 
in  State  court;  Southern  Loan  etc.  Co.  v.  Benbow,  96  Fed.  519,  where 
bankrupt  assets  were  in  State  court's  custody;  In  re  Cobb,  96  Fed.  823, 
bankrupt's  trustee  has  sole  title  to  assets ;  Reisner  v.  Gulf  etc.  Ry.  Co.,  89 
Tex.  660,  59  Am.  St.  Rep.  88,  33  L.  R.  A.  173,  36  S.  W.  55,  where  pre- 
liminary action  had  been  taken  upon  application  for  receiver;  dissenting 
opinion  in  Troll  v.  City  of  St.  Louis,  257  Mo.  710,  168  S.  W.  191, 
majority  holding  equitable  right  of  partnership  in  land  purchased  from 
partnership  funds  for  partnership  use,  title  to  wtfich  was  in  one  partner, 
was*  not  in  custodia  legis  by  virtue  of  probate  court's  jurisdiction  of 
partnership  assets  for  benefit  of  creditors,  so  as  to  defeat  statute  of 
limitations  or  laches.  • 

Distinguished  in  Palmer  v.  Texas,  212  U.  S.  130,  53  L.  Ed.  440,  29 
Sup.  Ct.  230,  jurisdiction  over  property  so  as  to  withdraw  it  from 
jurisdiction  of  Federal  courts  does  not  depend  upon  possession,  but 
is  acquired  as  soon  as  receiver  is  appointed  and  has  qualified;  Louis- 
ville Trust  Co.  v.  Knott,  191  U.  S.  236,  48  L.  Ed.  163,  24  Sup.  Ct.  123, 
holding  question  whether  Federal  court  will  administer  estate  after 
suit  begun  in  State  court  is  not  jurisdictional  question  warranting  direct 
appeal  under  Judiciary  Act  1891,  §5;  Central  Nat.  Bank  v.  Stevens, 
169  U.  S.  461,  462,  42  L.  Ed.  817,  818,  18  Sup.  Ct.  413,  414,  State  court 
cannot  enjoin  proceedings  in  Federal  court;  Rodgers  v.  Pitt,  96  Fed. 
675,  where  nonresidents  purchased  pending  suit  to  establish  water  rights ; 
Stirling  v.  Seattle  etc.  Ry.  Co.,  198  Fed.  919,  suit  in  State  court  by 
stockholder  alleging  conspiracy  to  wreck  corporation  and  praying  for 
appointment  of  receiver  gave  exclusive  jurisdiction  to  State  court,  not 
lost  by  appeal  from  order  appointing  receiver  and  giving  of  super- 
sedeas bond;  State  v.  Palmer,  158  Fed.  712,  22  L.  R.  A.  (N.  8.)  316, 
85  C.  C.  A.  603,  supersedeas  bond  did  not  vacate  appointment  of 
receiver  nor  deprive  State  court  of  exclusive  jurisdiction  and  Fed- 
eral court  was  without  jurisdiction  to  appoint  receiver  for  same 
property ;  Knott  v.  Evening  Post  Co.,  124  Fed.  352,  353,  holding  suit  in 
State  court  for  inspection  of  corporate  books  does  not  require  Federal 
court  first  acquiring  jurisdiction  of  res  to  surrender  to  subsequent 
State  receiver;  Hale  v.  Coffin,  114  Fed.  575,  holding  where  administra- 
tion of  estate  in  State  probate  court  has  been  completed  and  property 
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left  its  control  Federal  court  has  jurisdiction  of  suit  by  creditor  of 
deceased;  In  re  Macon  Sash,  Door  etc.  Co.,  112  Fed.  334,  holding 
comity  cannot  impart  validity  to  order  appointing  receiver  under  in- 
solvency proceedings  in  State  court  where  such  is  null  and  void; 
First  Nat.  Bank  v.  Bunting,  7  Idaho,  33,  34,  59  Pac.  1106,  deny- 
ing motion  for  rehearing  to  receiver  who  had  no  personal  interest 
in  order  from  which  appeal  was  sought. 

Effect  of  appeal  from  order  appointing  receiver  to  enable  a  court 
of  concurrent  jurisdiction  to  take  jurisdiction.  Note,  22  L.  R.  A. 
(N.  8.)  317. 

Right  of  receiver  to  take  property  from  stranger's  possession.  Note, 
47  L.  R.  A.  (N.  S.)  753. 

When  sufficient  bill  prays  appointment  court  has  jurisdiction  amd  pos- 
session cannot  be  disturbed. 

Approved  in  Gaddie  v.  Mann,  147  Fed.  965,  where  one  partner  has 
contracted  to  sell  firm  property  standing  in  his  name  and  refuses  to 
admit  partner's  interest,  equity  has  jurisdiction  of  suit  for  dissolution 
and  accounting  and  may  enjoin  further  action  by  defendant  and  appoint 
receiver;  In  re  Porterfield,  138  Fed.  197,  where  bankrupt's  trust  deed 
to  wife  recorded  within  four  months  of  State  suit,  but  more  than  four 
months  prior  to  bankruptcy  proceedings,  but  State  court  did  not  take 
possession,  and  proceeds  paid  into  bankruptcy  court  for  distribution, 
petitioning  creditors  cannot  have  proceeds  distributed  according  to 
West  Virginia  Fraudulent  Conveyance  Act;  Farmers'  Loan  etc.  Co.  v. 
Detroit  etc.  R.  R.  Co.,  71  Fed.  37,  creditors  cannot  acquire  lien  after 
foreclosure  begins. 

Receiver's  right  to  appeal.    Note,  L.  R.  A.  1915D,  806. 

Miscellaneous.  Cited  in  Atlantic  Trust  Co.  v.  Dana,  128  Fed.  221, 
62  C.  C.  A.  657,  holding  decree  against  receiver  intervening  in  fore- 
closure suit  as  directed  in  order  of  appointment  binds  all  parties  to 
suit  in  which  he  was  appointed. 

157  XT.  8.  183-187,  89  L.  Ed.  665,  15  Sup.  Ot.  583,  SEEBERGEB  v.  WRIGHT 
ETC.  MFG.  CO. 

Word  "draught"  in  section  2898,  Revised  Statutes,  refers  to  arbitrary 
deduction  from  gross  weight. 

Approved  in  Smith  v.  United  States,  208  Fed.  133,  125  C.  C.  A.  353, 
reversing  conviction  for  using  mails  to  defraud,  for  erroneous  instruc- 
tion to  jury  that  one  element  of  offense  could  be  disregarded. 

Distinguished  in  United  States  v.  G.  Falk  &  Bro.,  204  U.  S.  147,  148, 
51  L.  Ed.  418,  27  Sup.  Ct.  191,  under  Tariff  Act  of  1897,  leaf  tobacco 
was  dutiable  upon  weight  at  time  of  entry  not  at  time  of  withdrawal 
from  warehouse. 
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Where  percentage  of  impurities  in  seed  can  be  fixed,  allowance  must 
be  made  therefor. 

Approved  in  Spencer  &  Co.  v.  United  States,  143  Fed.  916,  in  ascer- 
taining dutiable  weight  of  shelled  walnuts  no  allowance  made  for  im- 
purities in  goods  not  shown  to  contain  abnormal  quantities  of  'foreign 
matter,  nor  to  vary  from  ordinary  wholesale  condition;  American  Cigar 
Co.  v.  United  States,  146  Fed.  487,  77  C.  C.  A.  40,  shrinkage  in  weight 
through  evaporation  of  moisture  in  tobacco  entered  in  bond,  allowed 
for  in  estimating  duties. 

Distinguished  in  United  States  v.  Reid  etc.  Co.,  120  Fed.  243,  56 
C.  C.  A.  538,  holding  impbrted  currants  in  casks  are  dutiable  under 
par.  264,  Act  1897,  as  "Currants,  Zante  or  other/'  with  no  deduction 
for  impurities. 

157  U.  8.  187-195,  89  L.  Ed.  667,  15  Sup.  Cfc  617,  STOKES  T.  UNITED 
STATES. 

Essentials  of  indictment  for  conspiracy  to  defraud  by  means  of  mails, 
stated. 

Approved  in  Ewing  v.  United  States,  136  Fed.  54,  55,  69  C.  C.  A. 
61,  and  United  States  v.  Long,  68  Fed.  348,  349,  both  following  rule; 
Belden  v.  United  States,  223  Fed.  729,  730,  139  C.  C.  A.  256,  under  act 
of  1909  only  two  elements  of  offense  of  using  mails  in  scheme  to  de- 
fraud are  necessary,  devising  scheme  and  placing  letter  in  mails; 
Tyomies  Pub.  Co.  v.  United  States,  211  Fed.  389,  128  C.  C.  A.  47,  in- 
dictment for  depositing  certain  nonmailable  pictures  in  mails,  not 
charging  that  defendants  were  aware  of  character  of  pictures,  is  suffi- 
cient; Gould  v.  United  States,  209  Fed.  732,  126  C.  C.  A.  454,  indict- 
ment for  misuse  of  mails  to  defraud  through  irrigation  scheme  was  not 
objectionable  for  failure  to  state  names  of  persons  it  was  intended  to 
defraud;  United  States  v.  Goldman,  207  Fed.  1004,  under  Penal  Code 
1909,  indictment  for  scheme  to  defraud  by  use  of  mails  need  only 
charge  two  things,  that  fraudulent  scheme  has  been  devised  and 
accused  has  placed  letter  in  postoffice,  or  taken  one  therefrom;  Ex 
parte  King,  200  Fed.  630,  indictment  charging  conspiracy  to  use  post- 
office  for  scheme  to  defraud  was  not  fatally  defective  because  it  alleged 
this  was  in  violation  of  Criminal  Code  of  1909  which  was  not  in  force 
at  time  offense  was  committed;  United  States  v.  Maxey,  200  Fed.  1000, 
indictment  for  conspiring  to  defraud  by  scheme  prosecuted  through  post- 
office  was  not  fatally  defective  because  it  alleged  intent  to  defraud  in 
descriptive,  and  not  in  charging,  part  of  the  indictment;  Stanley  v. 
United  States,  195  Fed.  902,  115  C.  C.  A.  584,  indictment  for  con- 
spiracy to  commit  offense,  charging  more  than  one  overt  act,  is  not 
bad  for  duplicity;  Etheredge  v.  United  States,  186  Fed.  437,  108 
C.  C.  A.  356,  indictment  for  use  of  mails  to  defraud  must  allege  not 
only  scheme  to  defraud,  but  facts  showing  wherein  fraud  consisted, 
and  indictment  charging  use  of  mails  to  secure  diamond  ring  on  in- 
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stallment  plan  without  intention  to  pay  for  same,  was  insufficient; 
Floren  v.  United  States,  186  Fed.  962,  108  C.  C.  A.  577,  indictment 
charging  person  with  depositing  letter  in  mail  containing  information 
where  articles  intended  to  prevent  conception  could  be  obtained,  was 
defective  for  failure  to  state  offense  with  clearness;  Horn  v.  United 
States,  182  Fed.  726,  105  C.  C.  A.  163,  indictment  for  misuse  of  mails 
in  scheme  to  defraud  in  sale  of  worthless  mining  stock  was  not  fatally 
defective  for  failure  to  allege  stock  was  not  of  value  for  which  it  had 
been  sold;  Foster  v.  United  States,  178  Fed.  171,  101  C.  C.  A.  485, 
indictment  for  misuse  of  mails  in  furtherance  of  scheme  to  defraud 
through  operation  of  bucket-shop  sufficiently  stated  elements  of  offense; 
Bartholomew  v.  United  States,  177  Fed.  905,  101  C.  C.  A.  182,  holding 
indictment  for  scheme  to  defraud  by  use  of  mails,  sufficient;  Erbaugh 
v.  United  States,  173  Fed.  434,  97  C.  C.  A.  663,  person  devising  fraud- 
ulent '  scheme  to  be  effected  by  opening  correspondence  with  himself 
through  postoffice  is  not  guilty  of  offense  under  Rev.  Stats.,  §5480; 
Grey  v.  United  States,  172  Fed.  104,  96  C.  C.  A.  415,  indictment  under 
Rev.  Stats.,  §  5480,  for  using  mails  to  defraud,  which  substantially 
follows  language  of  statute  is  sufficient  after  verdict;  McConkey  v. 
United  States,  171  Fed.  831,  833,  96  C.  C.  A.  501,  holding  indictment 
under  Rev.  Stats.,  §  5440,  for  conspiracy  to  use  mails  to  defraud  in  vio- 
lation of  section  5480,  sufficiently  describes  offense;  United  States  v. 
Smith,  166  Fed.  960,  indictment  for  misuse  of  mails  in  scheme  to  de- 
fraud was  not  demurrable  because  it  did  not  allege  that  acts  were  will- 
fully or  unlawfully  done;  Van  Deusen  v.  United  States,  151  Fed.  991, 
81  C.  C.  A.  175,  scheme  by  owner  of  saloon  to  use  mails  to  induce  dif- 
ferent persons  to  purchase  half  interest  in  saloon  and  to  pay  more  than 
it  was  worth  by  misrepresenting  value,  was  scheme  to  defraud  within 
Rev.  Stats.,  §  5480 ;  United  States  v.  Thomas,  145  Fed.  79,  upholding 
indictment  under  Rev.  Stats.,  §  5440,  for  conspiracy  to  defeat  Interstate 
Commerce  Act  and  Elkins  Act;  Rumble  v.  United  States,  143  Fed.  776, 
777,  75  C.  C.  A.  30,  upholding  indictment  for  using  mails  to  defraud, 
though  letter  set  put  and  charged  to  have  been  mailed  in  carrying 
out  scheme  does  not  contain  representations  charged  to  have  been 
scheme  to  make  in  letters  mailed;  Brooks  v.  United  States,  146  Fed.  227, 
76  C.  C.  A.  581,  upholding  indictment  for  using  mails  to  defraud  by 
means  of  fake  stock  tips;  Miller  v.  United  States,  133  Fed.  345,  66 
C.  C.  A.  399,  allegation  that  part  of  scheme  to  defraud  was  to  be 
effected  by  opening  communication  by  means  of  postoffice  with  un- 
known persons,  sufficiently  covers  intent  to  use  mails  to  execute  scheme; 
United  States  v.  Clark,  121  Fed.  191,  holding  defective  indictment 
charging  defendants  with  falsely  pretending  to  be  prepared  to  give 
instruction  by  mail,  without  alleging  that  mails  would  be  so  used; 
Stewart  v.  United  States,  119  Fed.  94,  55  C.  C.  A.  641,  holding  insuffi- 
cient indictment  alleging  scheme  to  defraud  showing  mailing  of  letter 
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long  after  recipient  had  wagered  his  money  under  the  scheme;  Horman 
v.  United  States,  116  Fed.  350,  53  C.  C.  A.  570,  holding  scheme  to  ex- 
tort money  on  threat  of  publishing  charges  accusing  plaintiff  of  commis- 
sion of  crimes  is  scheme  to  defraud  within  Rev.  Stats.,  §  5480 ;  United 
States  v.  Post,  113  Fed.  853,  holding  insufficient  indictment  charging  de- 
fendant with  devising  scheme  to  defraud  by  pretending  to  cure  diseases 
by  mental  science,  without  disproving  defendant's  power;  Milby  v. 
United  States,  109  Fed.  640,  642,  643,  48  C.  C.  A.  574,  holding  insuffi- 
cient indictment,  under  Rev.  Stats.,  §  5480,  for  devising  scheme  to 
defraud,  setting  forth  defendant's  offer  to  sell  counterfeit  money,  with- 
out charging  intent  to  retain  counterfeit;  Benson  v.  United  States, 
27  App.  D.  C.  346,  347,  holding  indictment  for  bribery  of  government 
official  sufficiently  stated  every  element  of  offense;  Farr  v.  Palmer,  24 
App.  Dec.  238,  indictment  for  fraudulent  use  of  mails  in  selling  bogus 
degrees  of  law  college  was  sufficient  to  justify  removal  of  accused  from 
this  jurisdiction  for  trial  in  jurisdiction  where  indictment  was  found. 
Distinguished  in  United  States  v.  Ryan,  123  Fed.  635,  holding  corre- 
spondence between  parties  to  conspiracy  with  reference  thereto  consti- 
tutes no  offense  under  Rev.  Stats.,  §  5480. 

What  constitutes  scheme  to  defraud  within  Federal  statute  pro- 
hibiting use  of  mails  in  furtherance  thereof.  Note,  Ann.  Gas. 
1914D,  1245. 

Indictment  need  not  set  forth  evidence  or  negative  every  possible 
theory  of  defense. 

Approved  in  Brown  v.  United  States,  143  Fed.  62,  64,  65,  74  C.  C.  A. 
214,  following  rule ;  Foster  v.  United  States,  178  Fed.  178,  101  C.  C.  A. 
485,  in  prosecution  for  using  postoffice  for  scheme  to  defraud  by  means 
of  brokerage  companies,  that  were  mere  bucket-shops,  paper  prepared 
for  distribution  giving  notice  of  retirement  of  two  defendants  from 
brokerage  business  and  soliciting  continued  patronage,  was  admissible, 
although  not  covered  by  allegation  in  indictment;  Rumble  v.  United 
States,  143  Fed.  779,  75  C.  C.  A.  30,  admitting  other  letters  and  circu- 
lars than  those  set  out  in  indictment  for  using  mails  to  defraud,  to 
prove  averments  of  fraudulent  representations;  Scott  v.  United  States, 
130  Fed.  432,  64  C.  C.  A.  631,  conspiracy  to  violate  Rev.  Stats.,  §  5209, 
by  making  false  entries  in  national  bank's  books  by  officer  thereof  to 
defraud  bank  or  others,  or  to  deceive  examiner,  is  offense  against  United 
States  within  Rev.  Stats.,  §  5440 ;  Tyner  v.  United  States,  23  App.  D.  C. 
356,  indictment  against  Assistant  Attorney  General  and  assistant  attor- 
ney for  Postoffice  Department  for  failure  to  report  conclusions  upon 
consideration  of  scheme  for  misuse  of  mails,  need  not  allege  and  prove 
that  such  scheme  was  unlawful ;  State  v.  Seifert,  65  Wash.  600,  118  Pac. 
747,  information  charging  that  accused  willfully,  unlawfully,  feloni- 
ously, and  with  premeditated  design  to  effect  death  shot  certain  person, 
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was  not  fatally  defective  for  failure  to  charge  killing  was  without  ex- 
cuse or  justification. 

Distinguished  in  United  States  v.  Long,  68  Fed.  350,  indictment  must 
aver  intent  to  defraud  through  mails. 

Objection  to  admissibility  of  envelope,  because  authorship  not  shown, 
cannot  be  considered  where  bill  of  exceptions  does  not  contain  all  evidence. 
Approved  in  Horn  v.  United  States,  182  Fed.  730,  105  C.  C.  A.  163, 
in  prosecution  for  misuse  of  mails  in  scheme  to  defraud  by  soliciting 
sale  of  worthless  mining  stock,  evidence  was  sufficient  to  show  that  let- 
ters alleged  to  have  been  mailed  were  in  fact  mailed  by  accused. 

Document  In  disputed  handwriting  may  be  compared  with  genuine  docu- 
ment already  In  evidence. 

Approved  in  United  States  v.  North,  184  Fed.  154,  letter  to  postoffice 
inspector,  alleged  to  be  in  accused's  handwriting,  could  not  be  intro- 
duced in  evidence  as  standard  of  comparison  to  prove  that  accused 
wrote  certain  obscene  letter;  Barnes  v.  United  States,  166  Fed.  114,  92 
C.  C.  A,  97,  holding,  in  prosecution  for  mailing  obscene  letter,  that 
instruments  introduced  for  purpose  of  comparison  of  handwriting 
should  have  been  excluded. 

Distinguished  in  Withaup  v.  United  States,  127  Fed.  535,  62  C.  C.  A. 
328,  holding  erroneous  admission  on  question  of  handwriting  in  forgery 
ease  papers  signed  by  defendant  in  other  cases,  but  not  otherwise  rele- 
vant to  case  at  bar;  University  of  Illinois  v.  Spalding,  71  N.  H.  166,  61 
Atl.  732,  holding  genuine  signatures  of  defendant  attached  to  papers 
otherwise  irrelevant  are  admissible  to  prove  genuineness  of  his  signa- 
ture. 

Comparison  of  handwriting.    Note,  62  L.  R.  A.  835. 

Miscellaneous.  Cited  in  Brooks  v.  United  States,  146  Fed.  229,  76 
C.  C.  A.  581,  upholding  sufficiency  of  evidence  to  show  defendant  mailed 
letters  used  in  scheme  to  defraud;  Lehman  v.  United  States,  127  Fed. 
47,  61  C.  C.  A.  577,  holding  where  objection  to  repugnant  averments  of 
indictment  not  taken  by  demurrer,  motion  to  quash  or  by  exceptions, 
defects  are  cured  by  verdict. 

157  U.  8.  195-198,  39  L.  Ed.  670,  15  Sup.  Ot.  590,  MORGAN  v.  POTTER. 

Guardian's  authority  is  limited  to  State  of  appointment;  he  cannot  sue 
in  Federal  court  in  another. 

Approved  in  In  re  Chace,  26  R.  I.  360,  69  L.  R.  A.  493,  58  Atl.  982, 
marriage  in  another  State  of  one  under  guardian  in  this  State  i3  not 
void;  dissenting  opinion  in  In  re  Culp,  2  Cal.  App.  83,  83  Pac.  95,  major- 
ity holding  where  Kansas  divorce  decree  granted  wife  custody  of  child 
and  she  brought  it  here,  and  then  Kansas  court  modified  decree  by 
awarding  child  to  grandfather,  on  his  habeas  corpus!  she  may  attack 
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modification  by  showing  no  notice  in  fact  given;  Moore  v.  Petty,  135 
^Fed.  673,  68  C.  C.  A.  306,  arguendo. 

Common-law  powers  of  guardians.    Note,  89  Am.  St.  Rep.  271, 
272,  278. 

Guardian  appointed  in  another  State  may  apply  to  Kansas  court  fox 
discharge  of  guardian  there. 

Approved  in  Hanrahan  v.  Sears,  72  N.  H.  73,  64  Atl.  703,  guardian 
may  maintain  habeas  corpus  for  ward's  custody  in  State  of  ward's  domi- 
cile, though  he  is  appointed  in  another  State. 

Infant's  suit  must  be  brought  in  his  name. 
Approved  in  Di  Paolo  v.  Laquin  Lumber  Co.,  178  Fed.  878,  where  one 
minor  child  resides  in  Pennsylvania,  but  widow  and  other  minor  chil- 
dren are  nonresident  aliens,  widow  cannot  maintain  action  for  wrongful 
death  in  behalf  of  resident  child  in  her  own  name;  Buckley  v.  Collins, 
119  Ark.  233,  177  S.  W.  921,  where  person  as  guardian  for  infant  filed 
claim,  it  was  not  error  to  allow  him  to  file  amended  and  substituted  com- 
plaint by  infant  by  himself  as  next  friend;  St.  Louis  etc.  Ry.  Co.  v. 
Haist,  71  Ark.  263,  100  Am,  St.  Rep.  65,  72  S.  W.  893,  where  suit  is 
brought  for  infant  by  foreign  guardian,  amendment  substituting  another 
as  next  friend  is  proper;  Williams  v.  Cleaveland,  76  Conn.  431,  56  Atl. 
852,  law  permitting  minor  to  appeal  from  order  in  own  name  within 
twelve  months  after  majority  does  not  prohibit  appeal  by  his  guardian 
during  minority. 

157  XT.  8.  198-201,  39  L.  Ed.  671,  15  Sup.  Ot  580,  MICHELS  v.  OLMSTEAD. 

Plaintiff  having  evidence  excluded  at  law  cannot  deny  inadmissibility 
in  injunction  suit  by  defendant. 

Approved  in  Storey  v.  Storey,  214  Fed.  975,  976,  978,  131  C.  C.  A. 
269,  where  father  sued  son  on  certain  notes,  son  could  prove  by  parol 
that  notes  were  not  delivered  with  intent  to  create  debt,  but  to  evidence 
advancement  for  medical  education;  American  Fine  Art  Co.  v.  Simon, 
140  Fed.  537,  72  C.  C.  A.  45,  as  to  admissibility  of  parol  to  show  writ- 
ing signed  by  parties  not  intended  as  contract;  The  New  York,  113  Fed. 
811,  51  C.  C.  A.  482,  holding  claimant  giving  claimant's  bond  for  re- 
lease of  vessel  pursuant  to  order  of  court  setting  aside  sale  for  fraud 
cannot  deny  that  such  bond  stands  for  vessel  unaffected  by  sale;  J.  I. 
Case  Threshing  Mach.  Co.  v.  Barnes,  133  Ky.  331,  19  Ann.  Cas.  246,  117 
S.  W.  420,  parol  evidence  is  admissible  to  show  antecedent  agreement 
that  contract  for  sale  of  machine  was  not  to  go  into  effect  unless 
machine  on  preliminary  test  should  do  certain  work;  Haughawaut  v. 
Royse,  122  Mo.  App.  76,  98  S.  W.  102,  where  in  action  of  replevin  claim 
for  damages  was  stricken  out,  ruling  was  conclusive  in  subsequent  action 
on  same  claim;  Burns  etc.  Lumber  Co.  v.  Doyle,  71  Conn.  745,  71  Am. 
St.  Rep.  236,  43  Atl.  484,  admitting  parol  as  to  conditional  delivery  of 


157  U.  S.  201-209       NOTES  ON  U.  S.  REPORTS.  128 

bill;  Busch  v.  Wilcox,  106  Mich.  517,  64  N.  W.  485,  where  plaintiff  secures 
rejection  of  counterclaim  on  technical  grounds,  his  judgment  does  not- 
bar  defendant's  rights;  dissenting  opinion  in  Hurt  v.  Ford,  142  Mo.  308, 
41  L.  R.  A.  830,  44  S.  W.  234,  majority  excluding  evidence  of  delivery 
to  plaintiffs  agent  in  escrow;  Long  v.  Lockman,  135  Fed.  199,  arguendo. 
Distinguished  in  Hast  v.  Piedmont  etc.  R.  R.  Co.,  52  W.  Va.  408,  44 
S.  E.  159,  holding  evidence  of  dedication  of  street  offered  by  company 
in  prior  suit  for  taking  plaintiff's  land  does  not  estop  it  from  denying 
such  dedication  in  a  subsequent  suit. 

Parol  evidence  to  contradict  written  instrument.    Note,  11  E.  R.  O. 
226. 

157  XT.  &  201-209,  39  L.  Ed.  672,  15  Sup.  Ot.  563,  MEXICAN  NAT.  B.  R. 
OO.  v.  DAVIDSON. 

Act  preventing  suit  by  assignee  of  chose  in  action  does  not  contem- 
plate suit  for  tortious  taking. 

Approved  in  Cerri  v.  Akron-People's  Telephone  Co.,  219  Fed.  290,  dis- 
missing action  for  wrongful  death  brought  by  alien  consular  representa- 
tive, where  sole  reason  for  his  appointment  as  administrator  was  that 
action  might  be  brought  in  Federal  court ;  Sullivan  v.  Ayer,  174  Fed.  201, 
suit  to  recover  contents  of  judgment  was  chose  in  action  and  could  not  be 
maintained  by  assignee  of  bank  in  Federal  court,  where  bank  could  not 
have  sued  in  Federal  court;  Brown  v.  Beacom,  174  Fed.  814,  815,  98 
C.  C.  A.  520,  action  for  dissolution  of  partnership  and  accounting  can- 
not be  maintained  by  assignee  in  Federal  court,  where  assignor  could 
not  have  maintained  action  in  Federal  court;  State  Nat.  Bank  v.  Eureka 
Springs  Water  Co.,  174  Fed.  829,  where  there  was  no  diversity  of  citi- 
zenship between  maker  and  payee  of  certain  notes,  suit  could  not  be 
brought  in  Federal  court  by  indorsee  who  was  citizen  of  another  State; 
Tierney  v.  Helvetia  Swiss  Fire  Ins.  Co.,  163  Fed.  84,  assignee  of  judg- 
ment creditors  could  not  bring  action  in  Federal  court  against  alien  cor- 
poration, where  assignors  could  not  have  maintained  actions  in  Federal 
court. 

Act  of  1887  did  not  limit  act  of  1788  regarding  suits  by  assignees. 
Approved  in  North  American  Transportation  etc.  Co.  v.  Morrison,  178 
U.  S.  269,  44  L.  Ed.  1064,  20  Sup.  Ct.  872,  holding  plaintiff  cannot  add 
to  own  claim  for  jurisdictional  amount  claims  assigned  by  persons  whose 
citizenship  does  not  appear;  Hoadley  v.  Day,  128  Fed.  303,  holding  suit 
to  foreclose  trust  deeds  securing  notes  with  other  incidental  relief  is 
suit  to  collect  money  due  on  notes  within  Judiciary  Act  1887;  Smith  v. 
Packard,  98  Fed.  797,  39  C.  C.  A.  294,  holding  Illinois  statute  giving 
plaintiff  in  attachment  right  to  sue  on  forthcoming  bond  does  not  make 
him  an  assignee  within  Federal  Judiciary  Act;  Smith  v.  Fifield,  91  Fed. 
561.  33  C.  C.  A.  681,  denying  jurisdiction  where  assignor's  citizenship 
was  not  alleged. 
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Distinguished  in  Bureh  v.  Southern  Pae.  Co.,  139  Fed.  351,  upholding 
Circuit  Court's  jurisdiction  over  controversy  between  diverse  citizens, 
though  neither  party  is  resident  of  district  in  which  court  to  which  cause 
removed  is  sitting. 

Act  of  1887  was  designed  to  restrict  Federal  Jurisdiction. 
Approved  in  Columbia  Wire  Co.  v.  Boyce,  104  Fed.  174,  44  C.  C.  A. 
588,  holding  Act  June  6,  1900,  amending  Circuit  Court  of  Appeals  Act, 
without  mention  of  prior  amendment  of  1895,  operates  to  repeal  such 
prior  amendment;  Hartford  etc*,  R.  Co.  v.  Montague,  94  Fed.  228,  con- 
demnation proceeding  is  not  common  law  or  equity  suit. 

Jurisdiction  of  Circuit  Court,  under  section  2,  Act  of  1887,  is  limited 
to  eases  where  jurisdiction  exists  under  section  1. 

Approved  in  Cochran  v.  Montgomery  Co.,  199  U.  S.  269,  50  L.  Ed.  187, 
26  Sup.  Ct.  58,  jurisdiction  of  Circuit  Court  depended  entirely  on  diverse 
citizenship  within  Act  of  1891,  §  6,  making  Circuit  Court  of  Appeals 
court  of  last  resort  where  removal  was  for  local  prejudice;  Minnesota 
v.  Northern  Securities  Co.,  194  U.  S.  64,  48  L.  Ed.  878,  24  Sup.  Ct.  598, 
denying  Federal  jurisdiction  of  suit  by  State  to  restrain  violation  of 
Federal  Anti-trust  Act ;  Glass  v.  Concordia  Parish  Police  Co.,  176  U.  S. 
210,  44  L.  Ed.  4S7,  20  Sup.  Ct.  347,  holding  purchaser  of  warrants  at 
judicial  sale,  under  authority  of  probate  court,  is  assignee  within  act 
March  3,  1875;  Tullar  v.  Illinois  Cent.  R.  Co.,  213,  Fed.  282,  action 
against  railroad  for  excess  freight  charge  on  interstate  shipment  and 
for  damages  for  shrinkage  in  value  of  poultry,  was  not  removable, 
though  first  cause  of  action  alone  might  have  been  removed  under  act 
to  regulate  commerce;  Stone  v.  Chicago  etc.  R.  Co.,  195  Fed.  833,  835, 
action  brought  in  State  court  by  citizen  of  another  State  against  rail- 
road incorporated  in  third  State  is  one  of  which  Federal  court  in  that 
district  does  not  have  original  jurisdiction,  and  cannot  be  removed  on 
ground  of  diversity  of  citizenship ;  W.  G.  Coyle  &  Co.  v.  Stern,  193  Fed. 
585,  113  C.  C.  A.  450,  petition  to  seize  and  sell  vessel  under  mortgage 
given  by  third  person  does  not  show  controversy  removable  as  one  aris- 
ing under  Federal  law,  because  it  states  that  Federal  marshal,  disre- 
garding State  law,  sold  vessel  without  reading  mortgage  notices  thereon ; 
Bogue  v.  Chicago  etc.  R.  Co.,  193  Fed.  732,  railroads  incorporated  in 
other  States  and  operating  part  of  line  in  Iowa  have  residence  in  Iowa 
and  nonresidents  injured  in  Iowa  could  have  sued  originally  in  Federal 
court  sitting  in  that  State,  and  suit  brought  by  them  in  State  court  is 
removable;  Harding  v.  Standard  Oil  Co.,  170  Fed.  654,  where  record 
shows  parties  are  citizens  of  different  States  Federal  court  acquires 
jurisdiction  and  may  permit  amendment  of  removal  petition  to  show 
plaintiff  is  citizen  and  resident  of  district;  Gorman-Wright  Co.  v. 
Wright,  134  Fed.  365,  67  C.  C.  A.  345,  pledgee  of  stock  cannot 
XVII— 9 
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on  account  of  diverse  citizenship  between  himself  and  corporation,  sue 
latter  in  Federal  court  for  appointment  of  receiver  when  pledger  is 
resident  of  State  of  corporation's  citizenship;  Utah-Nevada  Co.  v.  De 
Lamar,  133  Fed.  121,  66  C.  C.  A.  179,  denying  Federal  jurisdiction  of 
suit  by  assignee  of-  oral  contract  to  recover  money  due  thereon  where 
assignor  could  not  sue  therein;  Weldon  v.  Fritzlen,  128  Fed.  613,  hold- 
ing foreclosure  suit  by  mortgagee  against  nonresident  mortgagor  and 
resident  creditor  claiming  lien  on  property  is  not  removable;  Hyde  v. 
Victoria  Land  Co.,  125  Fed.  972,  holding  suit  involving  diverse  citizen- 
ship and  jurisdictional  amount,  arising  in  county  lying  in  two  judicial 
districts,  may  be  removed  to  either  district;  Foulk  v.  Gray,  120  Fed. 
157,  159,  161,  162,  163,  holding  suit  brought  in  State  of  which  neither 
is  resident  is  not  removable  on  ground  of  diverse  citizenship,  under  Act 
1887-88,  except  where  parties  consent;  Eddy  v.  Casas,  118  Fed.  364, 
holding  suit  by  citizen  of  United  States  against  a  citizen  of  Mexico  re- 
siding in  Texas  cannot  be  removed  to  Federal  court  by  defendant  on 
ground  of  alienage;  West  Virginia  v.  King,  112  Fed.  370,  holding  suit 
by  State  to  enforce  forfeiture  of  lands  and  to  sell  same  for  school  pur- 
poses is  not  cognizable  originally  in  Federal  court  nor  removable  thereto ; 
Terre  Haute  v.  Evansville  etc.  R.  R.  Co.,  106  Fed.  549,  holding,  under 
Judiciary  Act  1887,  §  2,  cause  cannot  be  removed  to  Federal  court  for 
local  prejudice  where  no  diversity  of  citizenship  exists;  McKown  v. 
Kansas  etc.  Coal  Co.,  105  Fed.  658,  holding  no  suit  can  be  removed, 
under  Act  1887,  to  Federal  court  which  could  not  originally  have  been 
instituted  in  that  court ;  Wahl  v.  Franz,  100  Fed.  681,  683,  40  C.  C.  A. 
638,  holding  proceeding  for  probate  of  will  is  not  "suit  of  civil  nature 
at  law  or  in  equity,"  within  Judiciary  Act  of  1888;  Koshland  v.  Home 
Ins.  Co.,  31  Or.  324,  49  Pac.  865,  following  rule ;  Hartford  etc.  R.  Co.  v. 
Montague,  94  Fed.  227,  condemnation  proceeding  is  not  removable; 
Fearon  Lumber  etc.  Co.  v.  Lawson,  166  Ky.  126,  178  S.  W.  1122,  amount 
of  counterclaim  cannot  be  added  to  amount  of  original  claim  in  order  to 
secure  jurisdictional  amount  for  removal  to  Federal  court;  Duff  v.  Hil- 
dreth,  183  Mass.  441,  67  N.  E.  357,  holding  suit  may  be  removed  to  Fed- 
eral court  where  neither  is  resident  of  district. 

Distinguished  in  Pepper  v.  Rogers,  128  Fed.  989,  990,  991,  holding 
portion  of  section  1,  Judiciary  Act  of  1888,  which  prevents  trial  of  civil 
suits  in  districts  other  than  that  of  residence  is  not  jurisdictional  and 
may  be  waived;  Union  Terminal  Ry.  Co.  v.  Chicago  B.  &  Q.  R.  R.  Co., 
119  Fed.  213,  214,  215,  holding  proceeding  by  railroad,  under  Missouri 
statute,  for  condemnation  of  right  of  way  may  be  removed,  although  Cir- 
cuit Court  had  no  original  jurisdiction  thereof;  In  re  Stutsman  Co.,  88 
Fed.  341,  difference  of  procedure  does  not  prevent  removal;  Myers  v. 
Chicago  &  N.  W.  Ry.  Co.,  118  Iowa,  319,  320,  322,  91  N.  W.  1079,  hold- 
ing suit  for  condemnation  of  land,  under  Iowa  Code,  §  1999,  wherein  all 
elements  necessary  for  removal  exist  is  removable,  though  required  to 
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be  instituted  in  State  courts;  Illinois  etc.  R.  R.  Co.  v.  Whitworth,  11& 
Ky.  289,  73  S.  W.  767,  suit  between  citizens  of  different  States  is  re-' 
movable,  though  neither  is  resident  of  State  where  suit  brought. 

Question  of  jurisdiction  cannot  be  waived. 

Approved  in  De  Lima  v.  Bidwell,  182  U.  S.  174,  45  ,L.  Ed.  1047,  21 
Sup.  Ct.  744,  holding  defendant  after  petitioning  for  removal  may  show 
that  State  court  had  no  jurisdiction  or  that  facts  stated  no  cause  of 
action;  Morris  v.  Clark  Const.  Co.,  140  Fed.  757,  action  by  alien  against 
citizen  and  resident  of  another  State  is  removable  by  latter;  Central 
Grain  &  S.  Exchange  v.  Board  of  Trade,  125  Fed.  466,  60  C.  C.  A.  299, 
holding  Federal  court  has  no  jurisdiction  of  suit  against  foreign  corpo- 
ration not  shown  to  be  doing  business  within  State  by  service  upon  agent 
of  corporation ;  Wahl  v.  Franz,  100  Fed.  682,  683,  40  C.  C.  A.  638,  hold- 
ing proceeding  for  probate  of  will  is  not  "suit  of  civil  nature  at  law  or 
in  equity"  within  Judiciary  Act  1888;  Illinois  etc.  Ry.  Co.  v.  Jones,  118 
Ky.  166,  80  S.  W.  486,  where  removal  petition  shows  prima  facie  a  re- 
movable controversy,  issue  as  to  truth  of  facts  therein  stated  is  for 
Federal  court. 

Distinguished  in  Koshland  v.  National  Fire  Insurance  Co.,  31  Or.  216, 
49  Pac.  848,  action  between  nonresidents  is  removable  to  local  Federal 
court. 

Waiver  of  want  of  jurisdiction  of  particular  Federal  court  to  which 
case  i»  removed  from  State  court.    Note,  14  Ann.  Oas.  1173. 

Section  2,  Act  of  1887,  refers  to  first  part  of  section  1,  conferring  juris- 
diction. 

Approved  in  Venner  v.  Great  Northern  Ry.  Co.,  209  U.  S.  31,  52  L.  Ed. 
668,  28  Sup.  Ct.  328,  in  action  against  corporation  and  others  by  one  of 
stockholders  for  joint  fraudulent  conduct,  corporation  cannot  be  realigned 
as  party  plaintiff  even  if  it  be  to  its  financial  interest  to  have  plain- 
tiff prevail;  Matter  of  Moore,  209  U.  S.  505, 14  Ann.  Oas.  1164,  52 L.  Ed. 
911,  28  Sup.  Ct.  585,  706,  while  consent  cannot  confer  jurisdiction,  party 
may  waive  objection  to  jurisdiction  to  particular  court  where  diversity 
of  citizenship  ,exists;  Ex  parte  Wisner,  203  U.  S.  457,  61  L.  Ed.  267,  27 
Sup.  Ct.  150,  action  commenced  in  State  court  by  citizen  of  another 
State  against  nonresident  defendant  who  is  citizen  of  State  other  than 
that  of  plaintiff  cannot  be  removed  to  Federal  Circuit  Court;  O'Conor  v. 
Texas,  202  U.  S.  507,  50  L.  Ed.  1126,  26  Sup.  Ct.  726,  alien  nonresident 
defendant  cannot  remove  suit  to  Federal  court;  Madison ville  Traction 
Co.  v.  St.  Bernard  Min.  Co.,  196  U.  S.  246,  49  L.  Ed.  465,  25  Sup.  Ct. 
251  (affirming  Madisonville  etc.  Co.  v.  St.  Bernard  Min.  Co.,  130  Fed. 
791,  792),  upholding  removability  of  condemnation  suit;  Philadelphia 
etc.  Ry.  Co.  v.  Sherman,  230  Fed.  816,  in  action  for  personal  injuries 
objection  to  jurisdiction  of  State  court  because  plaintiff  was  not  resi- 
dent and  defendant  was  foreign  corporation  may  be  taken  advantage 
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of  on  removal  to  Federal  court;  Louisville  etc.  R.  Co.  v.  Western  Union 
Tel.  Co.,  218  Fed.  94,  108,  110,  suit  between  citizens  of  different  States 
brought  in  State  of  which  plaintiff  is  citizen,  but  not  in  district  of  his 
residence,  if  otherwise  removable,  may  be  removed,  notwithstanding  fact 
that  under  venue  section  it  could  not  have  been  brought  originally  in 
Federal  court  into  which  it  was  removed;  Western  Union  Tel.  Co.  v. 
Louisville  etc.  R.  Co.,  201  Fed.  936,  941,  120  C.  C.  A.  257,  proceeding 
to  condemn  right  of  way  for  telegraph  line  is  not  removable  from  State 
court  on  ground  that  it  arises  under  Federal  laws,  v  where  none  of  de- 
fendants are  residents  of  district,  unless  plaintiff  waives  objection 
thereto;  Hubbard  v.  Chicago  etc.  Ry.  Co.,  176  Fed.  996,  petition  for 
removal  of*  action  under  Federal  Employers'  Liability  Act  was  insuffi- 
cient, where  there  was  no  statement  in  pleadings  that  construction  of 
act  was  involved;  Clark  v.  Southern  Pac.  Co.,  175  Fed.  125,  action  for 
injuries  to  brakeman  under  Federal  Employers'  Liability  Act  brought 
in  State  court  was  removable,  and  objection  to  jurisdiction  of  particular 
Federal  court  was  waived;  Metropolitan  Water  Co.  v.  Kansas  City,  164 
Fed.  744,  proceeding  to  condemn  property  of  water  company  is  remov- 
able, where  requisite  amount  is  involved  and  defendant  is  citizen  of 
another  State;  Tierney  v.  Helvetia  Swiss  Fire  Ins.  Co.,  163  Fed.  88, 
Federal  court  has  no  jurisdiction  of  suit  against  alien  corporation,  where 
it  does  not  appear  that  service  was  made  or  could  have  been  made 
within  district  of  such  court;  Waha-Lewiston  Land  etc.  Co.  v.  Lewiston- 
Sweetwater  Irr.  Co.,  158  Fed.  141,  suit  to  determine  right  to  take  water 
from  public  stream  for  irrigation  or  other  purposes  is  removable,  where 
value  exceeds  two  thousand  dollars  and  requisite  diversity  of  citizen- 
ship exists;  Iowa  etc.  Min.  Co.  v.  Bliss,  144  Fed.  450,  451,  suit  by  alien 
against  nonresident  is  removable  to  Federal  court  sitting  in  State  where 
action  brought  without  plaintiff's  consent;  Rome  Petroleum  etc.  Co.  v. 
Hughes  etc.  Drilling  Co.,  130  Fed.  588,  nonresident  defendant  may  re- 
move cause,  though  neither  is  inhabitant  of  district;  Empire  Min.  Co. 
v.  Propeller  Tow-Boat  Co.,  108  Fed.  902,  holding  privilege  given  by  Judi- 
ciary Act  1887  of  suit  in  district  of  residence  is  not  jurisdictional  and 
is  waived  by  filing  removal  petition;  Virginia-Carolina  Chemical  Co.  v. 
Sundry  Ins.  Co.,  108  Fed.  454,  holding  Virginia  corporation  may  sue  on 
policy  payable  to  insured  or  to  it  "as  interest  may  appear"  and  defend- 
ant, a  foreign  corporation,  may  remove  suit;  Whitworth  v.  Illinois  Cent. 
R.  R.  Co.,  107  Fed.  558,  560,  holding  defendant  appearing  in  State  court 
and  filing  removal  petition  waives  right  to  trial  in  district  of  residence 
and  cannot  obtain  removal  of  suit;  Southern  Ry.  Co.  v.  Barrett  etc.  Co., 
141  Qa.  586,  81  S.  E.  864,  where  insured,  resident  of  Georgia,  brings 
action  against  railroad  corporation  of  Virginia  for  benefit  of  insurance 
companies,  defendant  may  remove  cause  to  Federal  court  without  regard 
to  citizenship  of  insurance  companies;  Stalker  v.  Pullman's  Palace  Car 
Co.,  81  Fed.  989,  and  Creagh  v.  Equitable  Life  Assur.  Society,  83  Fed. 
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850,  both  holding  suit  between  alien  and  nonresident  is  removable  to 
local  Federal  court;  Long  v.  Long,  73  Fed.  371,  Duncan  v.  Associated 
Press,  81  Fed.  419,  421,  and  Koshland  v.  National  Fire  Insurance  Co., 
31  Or.  213,  217,  49  Pac.  848,  all  holding  suit  between  nonresident  citi- 
zens is  removable  to  local  Federal  court;  Beaumont  v.  Beaumont,  144 
Fed.  290,  arguendo. 

Miscellaneous.  Cited  in  Alexander  v.  Crollott,  199  U.  S.  581,  50  L.  Ed. 
317,  26  Sup.  Ct.  161,  fact  that  judgment  is  void  does  not  prevent  its 
reversal  on  appeal. 

157  U.  8.  209-212,  39  L.  Ed.  675,  li  Sup.  Ot  585,  CHICAGO  ETC.  S.  R. 
CO.  ▼.  PONTIUS. 

Laws  for  protection  of  employees  axe  constitutional  if  uniform  In 
operation. 

Approved  in  Missouri  etc.  Ry.  Co.  v.  Bailey,  220  U.  S.  608,  56  L.  Ed. 
607,  31  Sup.  Ct.  725,  following  rule;  Missouri  Pacific  Ry.  Co.  v.  Castle, 
224  U.  S.  544,  56  L.  Ed.  878,  32  Sup.  Ct.  606,  Railway  Liability  Act  of 
Nebraska  modifying  common-law  rule  of  contributory  negligence  is 
valid;  Louisville  etc.  R.  R.  Co.  v.  Melton,  218  U.  S.  56,  54  L.  Ed.  929, 
30  Sup.  Ct.  676,  employers'  liability  statute  of  Indiana  is  not  invalid  be- 
cause it  subjects  railroad  employees  to  special  rule  as  to  doctrine  of 
fellow-servant ;  Tullis  v.  Lake  Erie  etc.  R.  Co.,  175  U.  S.  351,  44  L.  Ed. 
194,  20  Sup.  Ct.  137,  Akeson  v.  Chicago  etc.  Ry.  Co.,  106  Iowa,  56,  75 
N.  W.  677,  and  Hancock  v.  Norfolk  etc.  Ry.  Co.,  124  N.  C.  227,  32  S.  E. 
680,  all  upholding  fellow-servants'  statutes;  Atchison  etc.  R.  R.  Co.  v. 
Matthews,  174  U.  S.  105,  45  L.  Ed.  913,  19  Sup.  Ct.  613,  sustaining 
Kansas  statute  providing  damages  and  attorney 's  fees  against  railroads, 
for  fires;  Day  v.  Atlantic  Coast  Line  R.  Co.,  179  Fed.  29,  102  C.  C.  A. 
654,  State  constitutional  provision  abolishing  fellow-servant  rule  with 
reference  to  railroad  employees  is  valid ;  Zikos  v.  Oregon  etc.  Nav.  Co., 
179  Fed.  905,  Federal  Employers'  Liability  Act  of  April  22,  1908,  is 
valid,  and  section-hand  working  on  track  used  for  interstate  and  intra- 
state commerce  is  within  protection  of  act;  Missouri  Pac.  Ry.  Co.  v. 
Castle,  172  Fed.  843,  97  C.  C.  A.  124,  law  of  Nebraska  of  1907  providing 
for  rule  of  comparative  negligence  in  actions  by  employees  against  rail- 
roads for  injuries,  is  valid ;  Watson  v.  St.  Louis  etc.  Ry.  Co.,.  169  Fed. 
947,  Federal  Employers'  Liability  Act  of  April  22,  1908,  abolishing 
fellow-servant  rule  as  to  carriers  by  rail  engaged  in  interstate  commerce 
is  valid;  Ivy  v.  Western  Union  Tel.  Co.,  165  Fed.  377,  act  of  Arkansas, 
1903,  making  telegraph  companies  doing  business  within  State  liable  in 
damages  for  mental  anguish  or  suffering,  in  absence  of  bodily  injury  or 
pecuniary  loss,  for  negligence  in  receiving,  transmitting  or  delivering 
messages,  is  valid ;  Kane  v.  Erie  R.  Co.,  133  Fed.  686,  68  L.  R„  A.  788, 
67  C.  C.  A.  653,  upholding  Ohio  railroad  Fellow-servant  Act ;  Scown,  v. 
Czarnecki,  264  111.  328,  Ann.  Oas.  1915A,  772,  L.  R.  A.  1915B,  247,  106 
N.  E.  284,  that  Woman's  Suffrage  Act  of  1913  was  invalid  in  so  far  as 
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it  attempted  to  extend  rights  to  participate  in  referendum  provided  for 
by  Constitution,  did  not  render  whole  act  void;  Pittsburgh  etc.  Ry.  Co. 
v.  Lightheiser,  168  Ind.  463,  78  N.  E.  1041,  statute  making  railroad 
liable  for  injuries  to  servants  caused  by  negligence  of  person  in  service 
of  corporation  in  charge  of  signals,  locomotive,  train,  etc.,  is  valid ;  Bed- 
ford Quarries  Co.  v.  Bough,  168  Ind.  680,  14  L.  R.  A.  <N.  8.)  418,  80 
N.  E.  532,  statute  making  corporations  liable  for  injuries  to  employees 
resulting  from  negligence  of  person  in  service  of  corporation  to  whose 
order  injured 'employee  must  conform,  is  invalid  in  so  far  as  it  applies 
to  corporations  other  than  railroads;  McGuire  v.  Chicago  etc.  R.  Co., 
131  Iowa,  383,  S3  L.  R.  A.  (N.  8.)  706,  108  N.  W.  917,  act  making  rail- 
road liable  for  injuries  to  servant,  regardless  of  contract  of  insurance, 
relief,  benefit,  or  indemnity  entered  into  prior  to  injury,  is  valid;  Son- 
smith  v.  Pere  Marquette  R.  Co.,  173  Mich.  86,  138  N.  W.  359,  act  of  1909 
withdrawing  from  railroads  defense  of  fellow-servant,  assumed  risk,  and 
contributory  negligence  under  certain  circumstances  in  actions  for  per- 
sonal injuries  to  servants,  is  valid;  Natchez  etc.  R.  Co.  v.  Crawford,  99 
Miss.  717,  55  South.  599,  act  of  1910  providing  that  in  actions  for  per- 
sonal injuries,  contributory  negligence  shall  not  bar  recovery,  but  shall 
diminish  damages,  is  valid ;  Ballard  v.  Mississippi  Cotton  Oil  Co.,  81  Miss. 
570,  572,  95  Am.  St  Rep.  476, 62  L.  R.  A.  407, 34  South.  553*,  554,  act  of 
1898'  providing  for  recovery  by  employee  of  corporation  for  personal 
injuries  resulting  from  negligence  of  superior  officer,  is  invalid  as  im- 
posing restrictions  on  corporations,  regardless  of  whether  engaged  in 
hazardous  occupation;  Callahan  v.  St.  Louis  Merchants'  Bridge  etc.  Ry. 
Co.,  170  Mo.  486, 492, 94  Am.  St.  Rep.  753,  759,  71  S.  W.  211,  214,  uphold- 
ing Rev.  Stats.  1899,  §  2873,  making  railroad  liable  for  all  damages  of 
servants  due  to  negligence  of  fellow-servants ;  Ives  v.  South  Buffalo  Ry. 
Co.,  201  N.  T.  290,  Ann.  Oas.  1912B,  156,  34  L.  R.  A.  <N.  8.)  162,  94 
N.  E.  438, 1 N.  C.  C.  A.  532,  Workmen 's  Compensation  Act  imposing  abso- 
lute liability  on  employers  in  certain  occupations  for  injuries  to  em- 
ployees independent  of  negligence  of  employer,  is  invalid;  Orr  v.  South- 
ern Bell  Tel.  Co.,  132  *N.  C.  695,  44  S.  E.  403,  holding  telephone  laborer 
lowering  pole  without  "spikes"  and  "dead  men"  does  not  assume  risk 
of  injury  therefrom;  Coley  v.  North  Carolina  R.  R.  Co.,  129  N.  C.  410, 
40  S.  E.  197,  upholding  Act  February  23,  1897,  prohibiting  contracts  of 
railway  employee  for  assuming  risk  from  defective  machinery  or  negli- 
gence of  fellow-servants;  Kreps  v.  Brady,  37  Okl.  759,  47  L.  R.  A  (N.  S.) 
406,  133  Pac.  219,  provision  of  State  Constitution  abrogating  common- 
law  doctrine  of  fellow-servant  in  cases  of  employees  of  railroad,  street 
railway,  interurban  railway,  and  mining  companies,  is  valid,  but  drill- 
ing well  in  search  of  oil  or  gas  is  not  mining;  Kiley  v.  Chicago  etc.  Ry. 
Co.,  138  Wis.  223,  225,  119  N.  W.  313,  314,  laws  of  1907  imposing  lia- 
bility on  railroads  for  injuries  to  employees  resulting  from  negligence 
of  coemployees,  is  valid;  dissenting  opinion  in  Howard  v.  Illinois  Cen- 
tral R.  R.  Co.,  207  U.  S.  538,  52  L.  Ed.  325,  28  Sup.  Ct.  141,  majority 
holding  Federal  Employers'  Liability  Act  of  June  11,  1906,  invalid  as 
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including  subjects  not  within  power  of  Congress;  dissenting  opinion  in 
Sams  v.  St.  Louis  etc.  Ry.  Co.,  174  Mo.  99,  73  S.  W.  699,  majority  hold- 
ing Mo.  Acts  1897,  p.  96,  making  every  "railroad  corporation"  liable 
for  injuries  of  operatives  occasioned  by  fellow-servants'  negligence  in- 
applicable to  street  railways. 

Distinguished  in  dissenting  opinion  in  McGuire  v.  Chicago  etc.  R.  Co., 
431  Iowa,  386,  33  L.  R.  A.  (N.  S.)  796,  108  N.  W.  918,  majority  holding 
act  making  railroad  liable  for  injuries  to  servant,  regardless  of  con- 
tracts of  insurance  or  indemnity  entered  into  prior  to  injury,  is  valid; 
dissenting  opinion  in  Kiley  v.  Chicago  etc.  Ry.  Co.,  138  Wis.  247,  249, 
119  N.  W.  322,  majority  holding  act  of  1907  imposing  liability  on  rail- 
roads for  injuries  resulting  from  negligence  of  coemployees  is  valid. 
Validity  of  statute  abrogating  fellow-servant  rule.  Note,  12  L.  R.  A. 
(N.  8.)  1042. 

Bridge  builder  employed  by  railroad  if  protected  by  Kansas  statute. 
Approved  in  Sigman  v.  Southern  Ry.  Co.,  135  N.  C.  184,  47  S.  E.  421, 
following  rule;  Austin  v.  Chicago  etc.  Ry.  Co.,  220  Fed.  80, 10  N.  C.  C.  A. 
90,  135  C.  C.  A.  653,  employee  in  roundhouse  injured  through  negligence 
of  fellow-employee  may  maintain  action  under  Missouri  statute  of  1909 ; 
St  Louis  etc.  Ry.  Co.  v.  Ingram,  118  Ark.  388,  176  S.  W.  695,  member 
of  railroad  bridge  crew  unloading  piling  from  car  on  railroad  trestle  is 
engaged  in  operation  of  road,  and  within  protection  of  statute  making 
railroad  liable  for  injuries  to  employees  resulting  from  negligence  of 
other  employees ;  Richey  v.  Cleveland  etc.  R.  Co.,  176  Ind.  556,  47  L.  R.  A. 
(N.  S.)  121,  96  N.  E.  699,  injury  to  sectionman  caused  by  foreman 
suddenly  stopping  handcar  on  which  they  were  riding  did  not  arise  in 
operation  of  railroad  train  within  Employers'  liability  Act  making  rail- 
road liable;  Lammars  v.  Chicago  Great  Western  R.  Co.,  162  Iowa,  216, 
52  L.  R.  A.  (N.  S.)  199,  143  N.  W.  1099,  section-hand  injured  by  falling 
of  steel  rail  from  side  of  stationary  car  from  which  it  was  being  un- 
loaded, owing  to  inability  of  foreman  to  hold  it,  is  not  within  protection 
of  statute  making  railroad  liable  for  injuries  to  employees  resulting 
from  negligence  of  other  employees ;  Smith  v.  Missouri  Pac.  Ry.  Co.,  82 
Kan.  251,  47  L.  R.  A.  (N.  S.)  113, 108  Pac.  77,  2  N.  C.  C.  A.  613,  section- 
man,  engaged  in  track  repairing,  injured  by  negligence  of  fellow-laborer, 
is  within  protection  of  Fellow-servant  Act  of  1909;  Callahan  v.  St. 
Louis  Merchants'  Bridge  etc.  Ry.  Co.,  170  Mo.  493,  94  Am.  St.  Rep.  760, 
71  S.  W.  214,  upholding  Rev.  Stats.  1899,  §2873,  making  railroads 
liable  for  injuries  of  servants  engaged  in  operating  road  due  to  negli- 
gence of  fellow-servants;  Orendorff  v.  Terminal  R.  R.  Assn.,  116  Mo. 
App.  353,  92  S.  W.  149,  employee  of  railroad  engaged  in  trucking  freight 
from  warehouse  to  freight-car  is  within  statute  making  railroad  liable 
for  injuries  to  servant  while  operating  railroad  caused  by  negligence  of 
other  servant ;  Meo  v.  Chicago  etc.  Ry .  Co.,  138  Wis.  341, 120  N.  W.  344, 
railroad  is  liable  to  section-hand,  engaged  in  trucking  rails  on  handcar, 
for  injury  caused  by  sudden  dropping  of  rail  to  ground  due  to  negli- 
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gence  of  fellow-servants;  Hardt  v.  Chicago  etc.  Ry.  Co.,  130  Wis.  523, 
110  N.  W.  431,  railroad  is  liable  to  two  members  of  section-crew  remov- 
ing handcar  from  track  for  injury  resulting  from  negligence  of  foreman ; 
Akeson  v.  Chicago  etc.  Ry.  Co.,  106  Iowa,  57,  75  N.  W.  677,  applying 
similar  law  to  negligence  of  employee  in  coaling;  Tullis  v.  Lake  Erie  etc. 
R.  R.  Co.,  175  U.  S.  352,  44  L.  Ed.  194,  20  Sup.  Ct.  137,  arguendo. 

Distinguished  in  Ballard  v.  Mississippi  Cotton  Oil  Co.,  81  Miss.  570, 
572,  95  Am.  St.  Rep.  488,  491,  62  L.  R.  A.  407,  34  South.  553,  554,  hold- 
ing unconstitutional  Laws  1898,  p.  85,  giving  "every  employee  of  every 
corporation"  right  to  sue  for  injuries  from  defective  appliances  or  neg- 
ligence of  fellow-servants;  Nicholson  v.  Transylvania  R.  Co.,  138  N.  C. 
518,  51  S.  E.  41,  railroad  employee  engaged  in  construction  of  railroad 
at  point  six  miles  from  track  not  protected  by  railroad  Fellow-servant 
Act. 

Employees  within  meaning  of  statute  abrogating  fellow-servant  doc- 
trine as  to  employees  of  railroads.    Note,  11  Ann.  Oas.  926. 

What  is  a  railroad  hazard  within  statutes  abolishing  or  restricting 
fellow-servant  rule  as  to  railroad  employees.  Note,  18  L.  R.  A. 
(N.  S.)  481. 

Assumption  of  risks  by  employee.    Note,  19  E.  R.  0.  164. 

157  U.  8.  312-219,  89  K  Ed.  677,  15  Sup.  Ot.  577,  BAKER  ▼.  WOOD. 

Assignee  of  non-negotiable  chose  takes  subject  to  equities  between 
debtor  and  original  creditor. 

Approved  in  In  re  Hill,  187  Fed.  217,  where  payee  of  note  given  for 
gambling  debt  transferred  it  to  claimant  before  maturity  for  inade- 
quate consideration,  on  proof  of  illegal  consideration,  burden  shifted  to 
transferee  to  show  that  he  was  holder  in  due  course. 

Effect  of  assignments  of  judgment.    Note,  78  Am.  St.  Rep.  52. 

Estoppel  applies  to  bona  fide  purchasers  where  equities  are  between 
original  assignor  and  later  assignee  or  stranger. 

Approved  in  Wolf  v.  American  Trust  etc.  Bank,  214  Fed.  765,  132 
C.  C.  A.  410,  where  complainant  transferred  certificate  of  deposit  to 
broker  as  collateral  security  for  advances,  and  broker  after  maturity 
indorsed  certificate  to  bank  as  security  for  loans  to  him,  bank  was  en- 
titled to  enforce  certificate  to  extent  of  broker's  debt,  regardless  of 
equities  between  broker  and  complainant;  In  re  Hill's  Estate,  79  N.  J.  Eq. 
526,  82  Atl.  350,  trustee  in  possession  of  land  under  lease  having  found 
purchaser  and  consenting  to  sale,  including  surrender  of  leasehold,  was 
entitled  only  to  compensation  for  what  he  lost  by  surrender,  and  must 
concede  special  profit  to  estate. 

157  XT.  8.  219-225,  39  L.  Ed.  679,  15  Sup.  Ot.  581,  NEW  ORLEANS  ETO. 
B.  B.  00.  v.  LOUISIANA. 

Abrogation  of  remedy  and  substitution  of  another  does  not  impair  con- 
tract. 
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Approved  in  Union  St.  Ry.  Co.  v.  Snow,  168  U.  S.  707,  42  L.  Ed.  1214, 
18  Sup.  Ct.  948,  following  rule;  Bernheimer  v.  Converse,  206  U.  S.  531, 
51  L.  Ed.  1175,  27  Sup.  Ct.  755,  statute  of  Minnesota  of  1899  for  en- 
forcement of  stockholders'  liability  under  which  constitutional  liability 
can  be  enforced  by  receiver  without  State,  is  not  void  as  impairment  of 
contract;  Jack  v.  Cold,  114  Iowa,  355,  86  N.  W.  376,  holding  Code,  §  4056, 
altering  remedy  or  method  of  foreclosure  does  not  affect  rights  of  par- 
ties and  is  valid. 

State  may  give  additional  and  more  summary  remedy  for  breach  of 
contract. 

Approved  in  State  v.  New  Orleans  etc.  R.  R.  Co.,  52  La.  Ann.  1577, 
28  South.  114,  holding  Act  No.  133,  1888,  gives  municipalities  an  addi- 
tional, more  summary  remedy  for  enforcement  of  contracts  for  paving 
or  repairing  of  streets. 

Mandamus  to  enforce  contractual  duty  of  public-service  corporation. 
Note,  13  L.  R.  A.  (N.  S.)  1085. 

117  U.  8.  225-229,  39  L.  Ed.  682,  15  Sup.  Ot.  576,  PENNSYLVANIA  B.  R. 
CO.  v.  WABASH  ETC.  BT.  GO. 

Right  of  carrier  to  eject  passenger  holding  ticket  invalid  through  its 
fault.    Note,  9  Ann.  Cas.  889. 

157  V.  S.  329-271,  39  L.  Ed.  683,  15  Sup.  Ot.  591,  CALIFORNIA  v.  SOUTH- 
BBN  PAC.  CO. 

Court  cannot  adjudicate  on  rights  of  person  not  actually  or  construc- 
tively before  it. 

Approved  in  Moore  v.  Maryland  Casualty  Co.,  73  N.  H.  519,  111  Am. 
St.  Rep.  649,  63  Atl.  491,  where  street  railway  employee  obtained  judg- 
ment in  action  defended  by  casualty  company  in  railroad's  name,  and  on 
latter 's  insolvency  sued  to  compel  casualty  company  to  pay  amount  of 
indebtedness  on  policy,  railroad's  receiver  was  necessary  party;  Lynch 
v.  United  States,  13  Okl.  158,  73  Pac.  1100,  applying  rule  in  suit  to  set 
aside  town-site  patent  where  lots  have  been  sold  to  numerous  parties; 
State  v.  Gormley,  40  Wash.  605,  3  L.  R.  A.  (N.  S.)  256,  82  Pac.  930,  in 
action  to  restrain  payment  of  county  warrants  holders  of  warrants  are 
necessary  parties ;  Mash  v.  Bloom,  126  Wis.  388, 105  N.  W.  832,  in  action 
against  husband  to  set  aside  conveyance  of  land  by  mother  in  considera- 
tion of  agreement  to  support  her,  wife  is  not  indispensable  party. 

Supreme  Court  will  not  exercise  exceptional  original  jurisdiction  in 
absence  of  all  parties  whose  rights  will  be  determined. 

Approved  in  Oklahoma  v.  Gulf  Ry.  Co.,  220  U.  S.  300,  Ann.  Cas.  19120, 
524,  66  L.  Ed.  473,  31  Sup.  Ct.  437,  suit  by  State  to  enjoin  carrier  from 
conveying  intoxicating  liquors  into  its  territory  or  Indian  reservation 
therein  is  not  within  original  jurisdiction  of  Federal  court;  Virginia  v. 
West  Virginia,  206  U.  S.  322,  51  L.  Ed.  1081,  27  Sup.  Ct.  732,  Federal 
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court  has  original  jurisdiction  of  suit  by  Virginia  against  West  Vir- 
ginia for  accounting  to  determine  amount  of  public  debt  due  to  former 
by  latter,  and  objection  as  to  misjoinder  of  parties  is  treated  as  sur- 
plusage; Oregon  v.  Hitchcock,  202  U.  S.  68,  69,  50  L.  Ed.  938,  26  Sup.  Ct. 
568,  State  cannot  maintain  suit  in  Federal  Supreme  Court  against  Sec- 
retary of  Interior  and  Land  Office  Commissioner  from  allowing  and 
partitioning  in  severalty  swamp-lands  in  Indian  reservation;  Minnesota 
v.  Northern  Securities  Co.,  184  U.  S.  237,  46  L.  Ed.  517,  22  Sup.  Ct.  323, 
holding  in  suit  between  State  and  corporation  owning  capital  stock  of 
two  railroads  to  enjoin  such  corporation  from  controlling  such  roads  the 
railroads  are  necessary  parties;  Ex  parte  Equitable  Trust  Co.,  231  Fed. 
592,  in  suit  to  foreclose  mortgage  of  Western  Pacific  railroad,  Denver 
company  was  not  necessary  party,  and  order  requiring  such  company  to 
interplead  was  in  excess  of  court's  jurisdiction;  Hawes  v.  First  Nat. 
Bank  of  Madison,  229  Fed.  57,  where  indispensable  party  defendant  was 
citizen  of  same  State  as  two  of  complainants,  Federal  court  had  no  juris- 
diction of  bill  to  appoint  receiver  and  enjoin  trustee  from  conveying 
property  of  embarrassed  debtor;  Hidden  v.  Washington-Oregon  Corp., 
217  Fed.  304,  corporate  mortgagor  is  indispensable  party  in  suit  to  re* 
move  mortgage  trustee;  Camp  v.  Bonsai,  203  Fed.  918, 122  C.  C.  A.  207, 
where  complainant  was  fraudulently  induced  by  agent  to  purchase  nine- 
teen-twentieths  of  tract  of  timber  land,  and  agent's  payment  for  one- 
twentieth  was  allowance  by  seller  as  commission  for  sale,  agent  has  not 
such  interest  in  land  as  to  make  him  indispensable  party  in  suit  to  re- 
scind contract  of  sale  'in  Federal  court ;  De  Galard  v.  Safe  Deposit  etc. 
Co.,  196  Fed.  984,  to  suit  in  equity  to  recover  possession  of  certain  bonds 
seized  by  defendants  as  sheriffs  under  attachments,  plaintiffs  in  attach- 
ment suits  are  indispensable  parties;  Vincent  Oil  Co.  v.  Gulf  Refining 
Co.,  195  Fed.  437,  115  C.  C.  A.  336,  oil  company,  which  is  assignee  of 
undivided  half  interest  in  oil  lease  and  is  in  possession,  is  indispensable 
party  to  suit  to  establish  validity  of  prior  lease;  Regis  v.  United  Drug 
Co.,  180  Fed.  208,  bill  by  residents  of  Massachusetts  to  restrain  infringe- 
ment of  trademark  against  New  Jersey  corporation  and  its  president 
who  is  resident  of  Massachusetts  is  not  separable,  so  as  to  authorize 
removal  to  Federal  court ;  United  States  Tel.  Co.  v.  Central  Union  Tel. 
Co.,  171  Fed.  134,  to  suit  by  long-distance  telephone  company,  having 
exclusive  contracts  with  local  companies,  to  enjoin  other  long-distance 
companies  from  making  connections  with  local  companies  in  violation  of 
contracts  of  latter,  local  companies  are  indispensable  parties;  Arkansas 
S.  E.  R.  Co.  v.  Union  Sawmill  Co.,  154  Fed.  311,  83  C.  C.  A.  224,  to  suit 
against  corporation  organized  to  build  logging  road  to  carry  logs  to  mill 
of  lumber  company,  to  enjoin  construction  of  road,  lumber  company  is 
indispensable  party;  McConnell  v.  Dennis,  153  Fed.  550,  82  C.  C.  A. 
501,  land  owner  is  indispensable  party  to  suit  in  Federal  court  to  enjoin 
defendant  from  proceeding  under  oil  and  gas  lease  for  term  of  years, 
which  oblieated  him  to  pay  royalties  to  owner;  Weidenfield  v.  Northern 
Pac.  Ry.  Co.,  129  Fed.  311,  63  C.  C.  A.  537,  where,  in  suit  by  stock- 
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holder  to  restrain  corporation  from  retiring  preferred  stock  by  substi- 
tuting common  stock,  but  end  sought  being  destruction  of  status  of 
security  company  formed  for  that  purpose,  as  majority  stockholder, 
security  company  is  indispensable  party;  Fairfield  v.  Rural  Independent 
School  Disk,  111  Fed.  453,  holding  in  suit  to  require  defendant  to  ac- 
count for  amount  of  drafts  drawn  by  agent  and  received  by  defendant 
through  conspiracy,  agent  is  necessary  party;  Percy  Summer  Club  v. 
*Astle,  110  Fed.  488,  holding  ex  parte  order  permitting  attorney  general 
to  intervene  in  suit  to  restrain  trespass  will  not  be  stricken  out  where 
court  would  be  forced  to  re-enter  it ;  Eldred  v.  American  Palace  Car  Co., 
105  Fed.  459,  44  C.  C.  A.  554,  holding  corporation  is  necessary  party  to 
suit  by  minority  stockholder  to  set  aside  transfer  of  corporate  property; 
Yarnell  v.  Felton,  104  Fed.  162,  102  Fed.  370,  holding  objection  to  re- 
moval that  all  defendants  have  not  joined  in  petition  is  valid  whether 
cause  rests  on  constitutional  grounds  or  on  diverse  citizenship;  Consoli- 
dated Water  Co.  v.  San  Diego,  93  Fed.  852,  35  C.  C.  A.  631,  water  com- 
pany is  necessary  party  to  suit  by  its  mortgagee  to  annul  unreasonable 
rates;  Archuleta  v.  Archuleta,  52  Colo.  609,  123  Pac.  823,  where  pres- 
ent holders  of  shares  of  stock,  sought  to  be  subjected  to  payment  of  ali- 
mony in  divorce  suit,  were  not  made  parties,  judgment  decreeing  cancel- 
lation of  their  certificates  and  issuance  of  new  ones  to  plaintiff  would 
not  affect  their  rights;  Roberts  v.  Bradfield,  12  App.  D.  C.  459,  to  suit 
to  enjoin  treasurer  from  paying  out  moneys  of  United  States  or  of  Dis- 
trict of  Columbia  to  private  charitable  organization  under  contract  be- 
tween commissioners  and  corporation,  commissioners  and  corporation  are 
necessary  parties ;  Brown  v.  Trent,  36  Okl.  250, 128  Pac.  900,  petition  al- 
leging that  order  of  probate  court  directing  sale  of  minors'  lands  was 
procured  without  knowledge  of  guardian,  and  that  neither  guardian  nor 
minors  received  anything  from  proceeds  of  sale  states  sufficient  grounds 
for  cancellation  of  order  of  sale  and  deed ;  Moore  v.  Jennings,  47  W.  Va. 
189,  34  S.  E.  797,  holding  all  owners  of  fee  of  both  lots  are  necessary 
parties  in  suit  by  lessors  and  lessees  of  one  against  lessees  of  the  other 
to  enjoin  trespass  and  determine  boundary;  Castle  v.  Madison,  113  Wis. 
354,  89  N.  W.  159,  holding,  under  Rev.  Stats.  1898,  riparian  owners  on 
lake  are  necessary  parties  in  suit  for  abatement  of  lake  dam  where  such 
parties  claim  prescriptive  rights  to  dam ;  dissenting  opinion  in  South 
Dakota  v.  North  Carolina,  192  U.  S.  352,  48  L.  Ed.  475,  24  Sup.  Ct. 
290,  majority  holding  individual  owners  of  bonds  issued  by  North  Caro- 
lina and  secured  by  mortgage  are  not  necessary  parties  to  suit  by  South 
Dakota  as  owner  of  other  such  bonds. 

Distinguished  in  American  Surety  Co.  v.  Lawrenceville  Cement  Co,,  96 
Fed.  31,  upholding  ancillary  bill  where  decree  need  not  affect  rights  of 
strangers;  Kercher  v.  Pederson,  117  Wis.  72,  93  N.  W.  814,  holding  in 
suit  by  taxpayer  to  restrain  payment  of  sum  awarded  by  county  ooard 
on  condition  that  claimant 's  attorney  should  agree  to  maximum  fee,  such 
attorney  need  not  be  joined. 
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Supreme  Court's  original  Jurisdiction  does  not  necessarily  attach  because 
State  is  party. 

Approved. in  Louisiana  v.  Texas,  176  U.  S.  16,  44  L.  Ed.  353,  20  Sup. 
Gt.  256,  holding  enforcement  of  health  laws  by  health  officer  of  one 
State  resulting  in  embargo  on  commerce  of  another  State  involves  no 
controversy  between  States. 

When  State  may  invoke  original  jurisdiction  of  United  Spates  Su- 
preme Court.    Note,  Ann.  Gas.  19120,  528. 

Congress  can  neither  enlarge  or  restrict  Supreme  Court's  original  Juris- 
diction. 

Approved  in  State  v.  Hall,  47  Neb.  583,  66  N.  W.  643,  applying  rule 
to  State  legislature* 

Supreme  Court  should  dismiss  bill  where  addition  of  necessary  parties 
would  oust  Jurisdiction. 

Approved  in  Stallcup  v.  Tacoma,  113  Wash.  153,  52  Am.  St.  Rep.  33, 
42  Pac.  545,  decree  invalidating  negotiable  bonds  does  not  affect  bona 
fide  holders,  not  parties. 

Necessity  "of  joinder  of  all  defendants  in  petition  to  remove  to 
Federal  court,  on  ground  of  diversity  of  citizenship,  action  against 

nonresident  defendants.    Note,  11  Ann.  Gas.  962,  963. 

* 

157  U.  S.  371-376,  39  L.  Ed.  698,  15  Sup.  Ot.  624,  WATLES  V.  SMITH. 

What   claims   constitute  valid  demands  against   State.    Note,  42 
L.  R.  A.  52. 

Governor's  power  to  employ  counsel  for  State.    Note,  55  L.  R.  A. 
495. 

157  U.  8.  977-280,  89  L.  Ed.  700,  15  Sup.  Ot.  616,  8TATLER  v.  UNITED 
STATES. 

Verdict  of  guilty  without  specifying  offense,  is  general,  and  deemed 
to  refer  to  offense  charged. 

Approved  in  Huff  v.  United  States,  228  Fed.  894,  verdict  of  "guilty 
of  conspiracy' '  is  general,  not  special  verdict,  refers  to  conspiracy 
charged  in  indictment,  and  is  sufficient;  Drew  v.  United  States,  192 
Fed.  857,  113  C.  C.  A.  178,  verdict  of  "guilty  of  overt  act  No.  21  only," 
and  of  "guilty  of  overt  act  No.  46  only,"  indicated  intention  to  con- 
vict defendants  of  conspiracy  to  defraud  United  States,  and  was  not 
fatally  defective. 

Where  verdict  is  general,  words  "guilty  on  first  count"  are  superfluous. 

Approved  in  People  v.  Boer,  262  HI.  156,  104  N.  E.  164,  where,  under 

indictment  which  did  not  sufficiently  allege  that  person  charged  with 

robbery  intended,  if  resisted,  to  kill  or  maim  person  robbed,  verdict 

was  returned  finding  him  guilty  of  robbery,  finding  that  he  was  armed 
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with  dangerous  weapon  with  such  intent,  if  resisted,  may  be  disregarded' 
as  surplusage. 

167  XT.  8.  891-286,  39  I*  Ed.  70S,  15  Sup.  Ct.  608,  TOTTED  STATES  v. 

SWEENY. 

Act  of  1846,  providing  for  volunteers  for  Mexican  war,  distinguished 
Tolunteer  from  regular  army. 

Approved  in  Deming  v.  McClaughry,  113  Fed.  644,  51  C.  C.  A.  349, 
holding  void  judgment  of  court-martial  composed  of  officers  of  regular 
army  on  trial  of  volunteer. 

187  XT.  8.  886-300,  89  1»  Ed.  704,  15  Bup.  Ct.  688,  COCHRAN  v.  UNITED 
STATES. 

Indictment  under  section  5809,  Revised  Statutes,  need  not  describe 
report  with  technical  accuracy. 

Approved  in  Harper  v.  United  States,  170  Fed.  389,  392,  95  C.  C.  A. 
555,  indictment  charging  cashier  of  national  bank  with  having  made 
false  entry,  with  intent  to  deceive  officer  of  association,  in  report  to 
controller  authorizes  presumption  that  it  was  report  by  association. 

Distinguished  in  dissenting  opinion  in  Harper  v.  United  States,  170 
Fed.  394,  95  C.  C.  A.  555,  majority  holding  indictment  charging  cashier 
of  national  bank  with  having  made  false  entry,  with  intent  to  deceive 
officer  of  association,  in  report  to  controller  authorizes  presumption  that 
report  was  by  association. 

Indictment  need  not  allege  that  report  was  properly  attested,  if  it  was 
accepted. 

Approved  in  United  States  v.  Booker,  80  Fed.  379,  statute  covers 
any  report  made,  in  due  course  of  business. 

Indictment  under  banking  laws  is  sufficient  if  it  contains  every  element 
of  offense  charged. 

Approved  in  Clement  v.  United  States,  149  Fed.  315,  79  C.  C.  A,  243, 
following  role;  United  States  v.  Rintelen,  233  Fed.  798,  indictment  for 
conspiracy  to  restrain  trade  in  war  munitions  with  foreign  countries  in 
violation  of  Sherman  Act  by  organizing  strikes  and  fomenting  labor 
troubles,  is  sufficient;  Kasle  v.  United  States,  233  Fed.  885,  indictment 
charging  that  accused  knowingly  received  goods  that  had  been  felon- 
iously taken  from  interstate  shipment  at  railroad  station,  is  sufficient; 
Moffat  v.  United  States,  232  Fed.  531,  indictment  for  misuse  of  mails 
for  scheme  to  defraud  is  sufficient  where  it  sets  out  particulars  con- 
stituting offense  of  devising  scheme  to  defraud,  and  use  of  mails  to 
promote  scheme;  United  States  v.  Johnston,  232  Fed.  978,  indictment 
for  bringing  films  of  prize-fight  into  United  States  in  violation  of 
statute  was  sufficient;  Steigman  v.  United  States,  220  Fed.  67,  135 
C.  C.  A.  631,  in  indictment  for  conspiracy  to  commit  offense  against 
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United  States  by  concealing  property  from  trustee  in  bankruptcy,  aver- 
ment of  appointment  of  trustee  is  not  essential  allegation;  Houston  v. 
United  States,  217  Fed.  856,  133  C.  C.  A.  562,  indictment  for  con- 
spiracy to  defraud  United  States  by  means  of  fraudulent  and  collusive 
bids  for  furnishing  coal  is  not  defective  for  failure  to  allege  manner  of 
effecting  that  purpose;  Baskin  v.  United  States,  209  Fed.  744,  126 
C.  C.  A.  464,  indictment  for  perjury  charges  with  sufficient  definiteness 
that  testimony  of  accused,  on  which  indictment  was  predicated,  was 
untrue;  Rosenfeld  v.  United  States,  202  Fed.  473,  120  C.  C.  A.  599, 
indictment  charging  defendant  with  violation  of  statute  by  aiding  in 
concealment  of  distilled  spirits  on  which  tax  had  not  been  paid  and 
which  had  been  removed  from  distillery  to  place  other  than  warehouse, 
as  provided  by  law,  is  sufficient  without  charging  intent  to  defraud 
government;  United  States  v.  Kline,  201  Fed.  958,  indictment  of  phy- 
sician for  mailing  letter  containing  information  directly  or  indirectly 
as  to  where  or  by  whom  operation  of  abortion  could  be  performed  was 
sufficient;  May  v.  United  States,  199  Fed.  61,  117  C.  C.  A.  420,  indict- 
ment charging  in  language  of  statute  that  manufacturer  of  oleomar- 
garine did  defraud  and  attempt  to  defraud  government  of  tax,  was  not 
objectionable  for  duplicity;  Horn  v.  United  States,  182  Fed.  728,  105 
C.  C.  A.  163,  indictment  for  misuse  of  mails  for  scheme  to  defraud 
by  sale  of  worthless  mining  stock,  alleging  that  defendants'  representa- 
tions were  untrue  and  known  to  be  so,  was  sufficient;  Rupert  v.  United 
States,  181  Fed.  90,  104  C.  C.  A.  255,  under  game  law  of  Oklahoma  pro- 
hibiting shipping  of  game  from  territory  at  any  time,  indictment  charg- 
ing violation  of  Lacey  Act  by  delivering  to  carrier  dead  bodies  of 
quail  killed  in  territory  in  violation  of  its  laws,  is  sufficient,  where  it  is 
alleged  that  quail  were  killed  for  shipment  out  of.  territory ;  Rogers  v. 
United  States,  180  Fed.  58,  81  L.  R.  A.  (N.  S.)  264,  103  C.  C.  A.  408, 
indictment  for  smuggling  charging  that  defendant  did  bring*  into 
country  clandestinely  certain  dutiable  goods,  was  sufficient;  Jones  v. 
United  States,  179.  Fed.  593,  103  C.  C.  A.  142,  holding  there  was  not 
fatal  variance  between  indictment  and  proof,  where  indictment  charged 
defendants  conspired  with  each  other  and  wit)i  others  to  grand  jurors 
unknown,  while  evidence  showed  that  name  of  another  conspirator  was 
in  fact  known;  Richards  v.  United  States,  175  Fed.  914,  99  C.  C.  A. 
401,  indictment  under  Rev.  Stats.,  §  5440,  for  conspiracy  to  defraud 
United  States  of  public  lands,  and  to  commit  offense  by  suborning 
entrymen  to  commit  perjury  in  making  oath  to  homestead  affidavits,  was 
sufficient;  United  States  v.  Franklin,  174  Fed.  162,  indictment  for 
making  and  presenting  to  officer  for  approval,  false  and  fraudulent 
claim  against  War  Department  for  supplies  furnished  cadet  mess  at 
West  Point,  alleging  that  officer  was  authorized  to  approve  claim, 
was  sufficient;  Shepard  v.  United  States,  160  Fed.  589,  87  C.  C.  A.  486, 
indictment  charging  mailing  of  information  how  obscene  and  lascivious 
books  might  be  obtained,  was  sufficient;  United  States  v.  Barber,  157 
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Fed.  891,  indictment  for  conspiracy  to  defraud  United  States  in  viola- 
tion of  Rev.  Stats.,  §  5440,  alleging  overt  acts  within  three  years  prior 
to  indictment,  was  not  defective  as  indictating  that  overt  acts 
only,  and  not  conspiracy,  had  been  committed  within  three  years; 
Ex  parte  Pierce,  155  Fed.  665,  indictment  charging  president  of  cor- 
poration with  making  false  affidavit  that  company  had  not  entered 
into  contract  to  fix  price  or  limit  production  of  manufacture,  was  suf- 
ficient ;  Brown  v..  United  States,  143  Fed.  63,  74  C.  C.  A.  214,  upholding 
indictments  for  using  mails  to  defraud ;  United  States  v.  Green,  136  Fed. 
641,  643,  657,  upholding  indictments  for  bribery  of  United  States  officer 
and  for  conspiracy  to  defraud  government;  United  States  v.  Howard, 
132  Fed.  334,  determining  validity  of  indictment  for  subornation  of 
perjury;  Lehman  v.  United  States,  127  Fed.  45,  61  C.  C.  A.  577,  sus- 
taining against  charge  of  repugnancy  indictment  for  using  mails  to  de- 
fraud, charging  in  same  count  that  defendant  conspired  "by  dealing 
and  pretending"  to  deal  in  "green  articles";  United  States  v.  McClure, 
107  Fed.  271,  sustaining  indictment  against  cashier  of  national  bank  for 
embezzlement  in  violation  of  Rev.  Stats.,  §  5209 ;  Breese  v.  United 
States,  106  Fed.  688,  45  C.  C.  A.  535,  sustaining  indictment  under 
national  banking  laws  following  words  of  statute  charging  defendant 
with  embezzling  and  misapplying  funds  without  specifying  manner; 
McKnight  v.  United  States,  97  Fed.  213,  38  C.  C.  A.  115,  sustaining 
count  of  indictment  charging  defendant  as  president  of  national  bank 
" caused' '  false  entry  of  deposit  where  no  deposit  had  been  made; 
Peters  v.  United  States,  94  Fed.  132,  #134,  36  C.  C.  A.  105,  reaffirming 
rule}  Blake  v.  United  States,  71  Fed.*289,  18  C.  C.  A.  117,  indictment 
for  assault  on  officer  executing  warrant  need  not  set  warrant  forth; 
United  States  v.  Jewett,  84  Fed.  145,  sustaining  several  counts;  United 
States  v.  Tubbs,  94  Fed.  359,  indictment  must  identify  letter  concerning 
abortion;  State  v.  CNeil,  24  Idaho,  592,  135  Pac.  63,  holding  indictment 
for  making  false  report  concerning  condition,  of  bank  conforms  suffi- 
ciently to  requirements  of  code  provision. 

Essentials  of  indictment  for  making  false  entry,  stated. 
Approved  in  United  States  v.  Corbett,  215  U.  S.  238,  239,  240,  243, 
54  L.  Ed.  174,  175,  176,  30  Sup.  Ct.  81,  under  Rev.  Stats.,  §  5209,  making 
of  false  entry  with  intent  to  deceive  agent  appointed  to  examine  bank, 
includes  attempt  to  deceive  controller  of  currency  by  false  entries  in  re- 
port made  to  him;  United  States  v.  Herrig,  204  Fed.  125,  under  Rev.  Stats., 
§  5209,  making  it  offense  for  person  knowingly  to  make  false  entries  in 
national  bank  report,  only  persons  making  false  entry  are  chargeable, 
and  not  officer  of  bank  who  verifies  report  containing  false  entry  for 
which  he  is  not  responsible ;  Richardson  v.  United  States,  181  Fed.  7, 109 
C.  C.  A.  69,  indictment  against  national  bank  cashier  for  false  entries 
was  not  defective  for  failure  to  allege  names  of  clerks  by  'whose  hand 
entries  were  made;  United  States  v.  Corbett,  162  Fed.  688,  indictment 


157  U.  S.  286-300       NOTES  ON  U.  S.  REPORTS.  144 

charging  officers  of  national  bank  with  making  false  entry  to  deceive 
controller  of  currency  does  not  charge  offense  under  Rev.  Stats.,  §  5209, 
as  controller  is  not  charged  with  duty  of  examining  national  banks; 
United  States  v.  Ninety-nine  Diamonds,  139  Fed.  967,  968,  2  L.  R.  A. 
(N.  S.)  185,  72  C.  C.  A.  9,  one  having  right  of  possession  of  and  lien 
on  goods  for  duties  and  freight  which  he  has  paid,  together  with  op- 
tion to  purchase,  who  declares  in  making  entry  that  he  is  owner,  is 
not  guilty  of  offense  under  26  Stat.  135,  §  9 ;  United  States  v.  Booker, 
98  Fed.  292,  holding  national  bank  president  cannot  be  convicted,  under 
Rev.  Stats.,  §  5209,  for  making  false  entries  in  report  to  controller 
for  simply  signing  report  containing  same;  Harper  v.  United  States, 
7  Ind.  Ter.  440,  442, 104  S.  W.  675,  in  indictment  for  making  false  entry 
in  report  it  was  not  necessary  to  allege  that  report  was  made  by  associa- 
tion, since  penalty  is  affixed  to  person  making  false  entry,  and  not  to  asso- 
ciation; Smalley  v.  McGraw,  148  Mich.  394,  111  N.  W.  1096,  where  di- 
rectors signing  statutory  report  knew,  or  could  have  known  by  ordinary 
diligence,  that  item  called  "loans  and  discounts"  contained  paper  worth 
less  than  face  value,  they  were  individually  liable  to  purchaser  of  stock 
damaged  by  relying  on  report;  Jones  Nat.  Bank  v.  Yates,  93  Neb.  127, 
139  N.  W.  846,  director  of  national  bank  is  not  liable  to  depositor  for 
fraud  of  officers,  unless  it  is  alleged  and  proven  that  he  had  knowledge 
of  or  participated  in  fraudulent  acts;  State  v.  Struble,  19  S.  D.  652, 
104  N.  W.  467,  where  report  of  bank  alleged  to  be  false  was  received 
by  bank  examiner  on  ground  that  it  was  not  attested  by  two  of  bank's 
directors,  as  required  by  law,  it  was  nevertheless  sufficient  to  sustain 
information  against  officer  verifying  same  for  making  false  report; 
dissenting  opinion  in  May  v.  United  States,  157  Fed.  7,  86  C.  C.  A.  575, 
majority  holding  in  prosecution  of  bank  president,  charged  with  having 
made  false  entry  in  report,  statement,  made  to  borrower  several  years 
before  making  false  entry  was  not  part  of  res  gestae,  but  was  properly 
excluded  as  self-serving  declaration. 

Bank  officer  making  false  entry  is  liable  as  principal;  jury  determines 
whether  one  aiding  is  accessory. 

Approved  in  Kettenbach  v.  United  States,  202  Fed.  380,  120  C.  C.  A. 
505,  president  of  national  bank  could  be  convicted  of  aiding  cashier  in 
falsifying  reports  to  controller  of  currency  under  §  5209?  Rev.  Stats. 

Distinguished  in  United  States  v.  Berry,  85  Fed.  211,  omission  to 
charge  intent  against  accessory  is  demurrable. 

Criminal  liability  of  officer  of  national  bank  for  making  false  entries 
in  books  or  reports.    Note,  20  Ann.  Gas.  948,  949,  950. 

TJnmatured  note  guaranteed  by  bank  is  such  liability  as  must  be  re- 
ported under  section  5211,  Revised  Statutes* 

Approved  in  United  Cigarette  Mach.  Co.  v.  "Winston  Cigarette  Mach. 
Co.,  194  Fed.  960,  114  C.  C.  A.  583,  charter  of  corporation  declaring  it 
shall  have  first  lien  on  all  stock  for  liabilities  of  members  and  that  lien 
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shall  extend  to  dividends,  embraces  demand  for  damages  for  breach  of 
contract  by  stockholder;  Denver  v.  Hubbard,  17  Colo.  App.  360,  68  Pac. 
998,  construing  Denver  City  charter,  act  VI,  §  10,  prohibiting  council  from 
imposing  liability  on  city  till  definite  sum  appropriated  for  liquidation 
of  liability;  Coulter  Dry  Goods  Co.  v.  Wentworth,  171  CaL  505,  153 
Pac.  941,  942,  under  constitutional  provision  that  stockholder  of  cor- 
poration shall  be  individually  liable  for  his  proportion  of  debt,  stock- 
holders in  hotel  company  were  not  liable  on  contract  for  furniture  made 
before  they  became  stockholders;  Albert  v.  Gibson,  141  Mich.  703,  105 
N.  W.  21,  construing  word  "liable"  in  general  drain  law;  State  v. 
Sheets,  26  Utah,  108,  72  Pac.  335,  holding,  under  Rev.  Stats.  1898,  §  202, 
consent  of  majority  of  council  was  necessary  to  appointment  of  chief  of 
police  at  salary  fixed  by  ordinance,  such  appointment  creating  contingent 
liability. 

Guaranty  of  payment  at  maturity  authorises  holder  to  proceed  directly 
against  guarantor. 

Approved  in  Appleton  v.  Citizens'  Central  Nat.  Bank,  190  N.  Y.  420,  ' 
32  L.  R.  A.  (N.  S.)  543,  83  N.  E.  471,  where  national  bank  guaranteed 
to  another  bank  payment  of  loan  to  individual  in  order  to  obtain  pay- 
ment of  debt  to  it  from  individual,  although  guaranty  was  ultra  vires, 
bank  was  liable  to  amount  received  by  it. 

Liability  of  bank  on  contract  of  guaranty.    Note,  Ann.  Oas.  1916D, 
554,  559. 

Charge  given  substantially  as  requested,  cannot  be  objected  to. 

Approved  in  United  States  v.  Corbett,  215  U.  S.  238,  239,  54  L.  Ed. 
174,  30  Sup.  Ct.  81,  where  intent  is  essential  element  of  offense  of  mak- 
ing false  entry  in  national  bank  report,  it  may  be  charged  in  general 
terms  and  is  question  for  jury. 

Charge  as  to  presumption  of  innocence  must  be  given  if  requested. 
Approved  in  Wilson  v.  United  States,  232  U.  S.  570,  58  L.  Ed.  732, 
34  Sup.  Ct.  347,  in  prosecution  for  violation  of  White  Slave  Act  of  1910, 
charge  of  trial  court  in  regard  to  presumption  of  innocence  of  accused, 
was  sufficiently  favorable  to  accused;  Garst  v.  United  States,  180  Fed. 
343,  103  C.  C.  A.  469,  in  prosecution  for  removing  and  concealing  spirits 
in  violation  of  revenue  laws,  charge  as  to  presumption  of  innocence  was 
sufficient;  Thomas  v.  United  States,  156  Fed.  913,  17  L.  R.  A.  (N.  S.) 
720,  84  C.  C.  A.  477,  in  prosecution  for  conspiracy  to  induce  giving  or 
receiving  rebates  in  violation  of  Elkins  Act  of  1903,  refusal  of  requested 
instruction  as  to  presumption  of  innocence  was  reversible  error,  notwith- 
standing proper  instruction  on  reasonable  doubt  was  given;  Flynn  v. 
People,  222  111.  309,  78  N.  E.  619,  holding  erroneous  instruction  that  ac- 
cused presumed  not  guilty  until  evidence  introduced  to  show  guilt  beyond 
all  reasonable  doubt;  State  v.  Sailor,  130  Minn.  87,  153  N.  W.  272, 
failure  to  give  charge  on  presumption  of  innocence  is  not  rendered  harm- 
XVII— 10 
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less  by  giving  proper  charge  upon  proof  beyond  reasonable  doubt,  but 
if  defendant  makes  no  request  for  such  charge,  omission  is  not  reversible 
error. 

157  XT.  8.  301-311,  39  L,  Ed.  709,  15  Sup.  Ok  910,  REAGAN  T.  UNITED 
STATES. 

United  States  statutes  do  not  define  felonies. 

Approved  in  Cochran  v.  United  States,  147  Fed.  208,  77  C.  C.  A.  432, 
larceny  of  personal  goods  within  Indian  reservation  in  Oklahoma  is  not 
felony  within  Oklahoma  statutes,  and  defendants  not  entitled  to  sever- 
ance; In  re  Kirby,  84  Fed.  607,  offense  need  not  be  felony  to  support 
disbarment;  United  States  v.  Ames  Mer.  Co.,  2  Alaska,  75,  corporation 
may  be  indicted  under  Federal  statutes  for  carrying  on  liquor  business 
without  license  required  by  Rev.  Stats.,  §  3244;  State  v.  Foster,  187  Mo. 
605,  609,  86  S.  W.  249,  250,  holding  Rev.  Stats.  1899,  §  2041,  punishing 
bribery  of  witness,  makes  offense  misdemeanor  though  it  provides  for  im- 
prisonment in  penitentiary. 

Smuggling  being  defined  as  misdemeanor,  offense  of  receiving  such 
goods  is  not  felony. 

Approved  in  Steinfeldt  v.  United  States,  219  Fed.  880,  135  C.  C.  A. 
549,  upholding  act  imposing  penalty  on  receiving  or  selling  opium  un- 
lawfully imported;  Howard  v.  United  States,  75  Fed.  993,  34  L.  R.  A. 
515,  21  C.  C.  A.  586,  use  of  mails  to  defraud  is  not  felony;  Cabrera  v. 
State,  56  Tex.  Cr.  154,  118  S.  W.  1059,  offenses  of  illicit  retail  liquor 
dealing  and  of  receiving  and  concealing  smuggled  property  are  not  fel- 
onies within  provision  of  code  declaring  that  persons  convicted  of 
felony  are  incompetent  to  testify  as  witnesses;  State  v.  Clark,  83  Vt. 
309,  Ann.  Gas.  1912A,  261,  75  Atl.  535,  indictment  for  adultery,  although 
felony,  need  not  allege  act  to  be  feloniously  done,  since  by  common 
law  and  statute  intent  is  not  element  of  crime. 

Receiving  smuggled  goods  being  only  misdemeaaor,  accused  can  have 
only  three  peremptory  challenges. 

Approved  in  Morris  v.  United  States,  161  Fed.  675,  88  C.  C.  A.  532, 
offenses  created  by  Oleomargarine  Act  are  misdemeanors,  not  felonies, 
and  defendant  is  only  entitled  to  three  peremptory  challenges  to  trial 
jury;  Considine  v.  United  States,  112  Fed.  344,  345,  50  C.  C.  A.  272, 
holding  Rev.  Stats.,  §  819,  allows  defendant  only  three  peremptory  chal- 
lenges in  prosecution,  under  Rev.  Stats.,  §  5478,  for  breaking  into  post- 
office,  such  being  only  statutory  offense. 

Court  must  not  comment  before  jury  on  defendant**  failure  to  testify. 
Approved  in  Territory  v.  Garcia,  12  N.  M.  97,  75  Pac.  35,  affirming 
conviction  for  stealing  cattle,  although  court  disapproves  of  certain  in* 
struction  to  jury. 
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Defendant  testifying  la  entitled  to  rights  and  subject  to  burdens  of 
witness. 

Approved  in  Powers  v.  United  States,  223  U.  S.  314,  56  L.  Ed.  453, 
32  Sup.  Ct.  281,  defendant  testifying  voluntarily  waives  his  privilege 
and  may  be  fully  cross-examined  as  to  testimony  given ;  Diggs  v.  United 
States,  220  Fed.  549,  136  C.  C.  A.  147,  in  prosecution  for  violation  of 
White  Slave  Act,  accused  testifying  in  his  own  behalf  waives  privilege 
and  his  failure  to  testify  concerning  certain  matters  may  be  considered 
by  jury;  Alexis  v.  United  States,  129  Fed.  63,  63  C.  C.  A.  502,  upholding 
charge  informing  jury  that  in' considering  accused's  testimony  they 
should  consider  grave  interest  he  has  at  stake;  Louisville  etc.  Ry.  Co. 
v.  McClish,  115  Fed.  270,  53  C.  C.  A.  60,  holding  evidence  of  good  char- 
acter for  truth  not  admissible  because  testimony  of  witness  has  been  con- 
tradicted by  that  of  other  witnesses ;  Spurr  v.  United  States,  87  Fed.  714, 
31  C.  C.  A.  202,  excluding  general  reputation  where  defendant's  evidence 
was  not  impeached. 

Distinguished  in  dissenting  opinion  in  Diggs  v.  United  States,  220 
Fed.  576,  136  C.  C.  A.  147,  majority  holding  accused  in  prosecution  for 
violation  of  "White  Slave  Act,  testifying  in  his  own  behalf  waives  his 
privilege,  and  jury  may  consider  failure  to  testify  concerning  certain 
matters. 

Court  may  always  call  jury's  attention  to  interest  of  witness  as  affect- 
ing credibility. 

Approved  in  Territory  v.  Garcia,  12  N.  M.  97,  75  Pac.  35,  and  State 
v.  Wiggins,  50  La.  Ann.  336,  23  South.  337,  both  following  rule;  John- 
son v.  United  States,  157  U.  S.  326,  39  L.  Ed.  719,  15  Sup.  Ct.  616,  up- 
holding charge  in  question;  Bunce  v.  McMahon,  6  Wyo.  36,  42  Pac.  26, 
sustaining  charge  that  witness'  uncorroborated  evidence  might  be  dis- 
regarded if  he  swore  falsely;  Robertson  v.  Territory  of  Arizona,  188 
Fed.  787,  110  C  C.  A.  489,  on  trial  for  homicide  in  which  defendant 
testified  in  his  own  behalf,  instruction  that  jury  could  receive  or  reject 
testimony  was  not  erroneous  when  read  in  connection  with  general  in- 
struction; United  States  v.  Cole,  153  Fed.  807,  in  determining  weight 
to  be  given  to  testimony  of  witness  jury  should  consider  his  relation- 
ship to  parties,  means  of  information,  manner  of  testifying,  and  inter- 
est in  controversy;  State  v.  Pock,  35  S.  D.  398,  152  N.  W.  508,  instruc- 
tion that  in  weighing  testimony  of  accused,  jury  should  consider  his 
interest  in  result  of  verdict  was  not  improper  when  preceded  by  proper 
instruction  as  to  credibility  of  each  witness. 

Necessity  of  cautionary  instruction  as  to  conviction  upon  uncorrobo- 
rated evidence  of  accomplice  in  jurisdiction  where  corroboration 
is  not  necessary.    Note,  15  Ann.  Gas.  701. 

Right  of  court  to  caution  jury  as  to  believing  testimony  of  accused 
in  own  behalf.    Note,  19  L.  R.  A.  (N.  S.)  816. 
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157  U.  4.  812-320,  39  L.  Ed.  713,  15  Sap.  Ot.  621,  8ANFOBD  FORK  ETC. 
CO.  v.  HOWE. 

.        in  absence  of  statute  debtor  contemplating  insolvency  may  prefer  cred- 

.  Iters. 

'  Approved  in  Nappanee  Canning  Co.  v.  Reid,  Murdock  &  Co.,  159  In<J. 
620,  64  N.  E.  872,  holding  insolvent  private  manufacturing  corporation 
may  prefer  creditors  on  which  claim  directors  were  sureties. 

Distinguished  in  dissenting  opinion  in  Nappanee  Canning  Co.  v.  Reid, 
Murdock  &  Co.,  159  Ind.  635,  64  N.  E.  1117,  majority  holding  insolvent 
private  manufacturing  corporation  may  prefer  creditors  on  whose  claims 
directors  were  sureties. 

Right  of  insolvent  corporation  to  prefer  creditors.    Note,  15  Ann. 
Caa.  1221. 

Corporation  may  give  mortgage  to  directors  to  Induce  continuance  of 
loan  of  credit,  although  not  solvent. 

Approved  in  Fifth  Third  Nat.  Bank  v.  Johnson,  219  Fed.  93,  134 
C.  C.  A.  529,  conveyance  by  corporation,  which  has  not  ceased  to.  do  busi- 
ness, is  not  fraudulent  because  it  prefers  certain  creditors;  Asheville 
Lumber  Co.  v.  Hyde,  172  Fed.  733,  fact  that  creditor  of  corporation, 
while  it  was  insolvent  and  short  time  before  it  ceased  doing  business, 
received  payments  on  his  debt,  does  not  deprive  him  of  right  to  main- 
tain suit  for  himself  and  other  creditors;  Coler  v.  Allen,  114  Fed.  611, 
52  C.  C.  A.  389,  holding  corporation  while  a  going  concern,  though  in- 
solvent, may  lawfully  execute  mortgage  to  secure  advances  to  carry  on 
business  if  done  in  good  faith;  Chick  v.  Fuller,  114  Fed.  29,  30,  51 
C.  C.  A.  648,  sustaining  mortgage  given  bona  fide  by  corporation  to 
secure  bonds  given  to  pay  indebtedness  to  banks  in  which  directors  and 
stockholders  were  interested,  though  corporation  insolvent;  Central 
Trust  Co.  v.  Worcester  Cycle  Mfg.  Co.,  110  Fed.  493,  holding  subsequent 
creditors  cannot  attack  bonds  and  mortgage  executed  by  corporation  in 
accordance  with  votes  of  directors  and  stockholders;  Webster  v.  Ypsi- 
lanti  Canning  Co.,  149  Mich.  493,  113  N.  W.  8,  mortgage  given  by  cor- 
poration to  secure  stockholders  who  had  indorsed  its  notes  is  not  ineffec- 
tive because  ordered  by  directors  personally  secured  thereby;  Savage 
v.  Madelia  Farmers'  Warehouse  Co.,  98  Minn.  347,  108  N.  W.  298,  cor- 
poration is  liable  for  amount  of  notes  to  directors  to  reimburse  them 
for  payment  of  debts  while  corporation  was  solvent;  Tatem  v.  Eglanol 
Mining  Co.,  42  Mont.  488,  113  Pac.  299,  stock  pool  formed  by  holders 
of  stock  of  corporation  to  raise  money  to  extricate  corporation  from 
financial  difficulties  was  not  illegal,  and  notes  given  for  loans  were  not 
void  nor  voidable  because  lenders  controlled  corporation;  Converse  v. 
Sharp,  161  N.  Y.  577,  56  N.  E.  71,  sustaining  contract  of  directors  after 
conference  of  persons  interested  whereby  directors  made  loan  to  carry 
corporation  over  its  embarrassment;  In  re  New  Memphis  Gaslight  Co. 
Cases,  105  Term.  286,  60  S.  W.  210,  sustaining  pledge  of  bonds  of  sol* 
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vent  corporation  by  its  directors  to  secure  pre-existing  indebtedness  of 
creditor  who  was  also  director;  Harle-Haas  Drug  Co.  v.  Rogers  Drug 
Co.,  19  Wyo.  56,  Ann.  Oas.  1913E,  181,  113  Pac.  795,  where  solvent  cor- 
poration to  secure  bona  fide  debts  executed  chattel  mortgage  to  director 
who  took  no  active  interest  in  corporation  and  owned  only  two  shares 
of  stock,  mortgage  was  not  fraudulent  as  against  unsecured  creditors; 
Blair  v.  Illinois  Steel  Co.,  159  111,  366,  31  L.  R.  A.  275,  42  N.  E.  900, 
First  Nat.  Bank  v.  Dovetail,  Body  &  Gear  Co.,  143  Ind.  553,  52  Am.  St. 
Rep.  437,  40  N.  E.  811,  Henderson  v.  Indiana  Trust  Co.,  143  Ind.  568, 
40  N.  E.  519,  and  Waggoner-Gates  Milling  Co.  v.  Zeigler-Zaiss  Commis- 
sion Co.,  128  Mo.  489,  494,  31  S.  W.  32,  33,  going  corporation,  though 
insolvent,  may  prefer  creditor;  Colorado  Fuel  etc.  Co.  v.  Western  Hard- 
ware Co.,  16  Utah,  11,  50  Pac.  630,  fact  that  assignor's  director  is  offi- 
cer of  bank  does  not  invalidate  preference;  Wells-Fargo  Co.  v.  Scott, 
18  Utah,  131,  55  Pac.  81,  upholding  preference  of  accommodation  in- 
dorser  who  was  officer;  dissenting  opinion  in  Clark  v.  Colton,  91  Md. 
237,  46  Atl.  400,  majority  holding  payment  of  its  president's  check  for 
large  amount  and  retaining  note  indorsed  by  its  officers  by  bank  which 
had  been  insolvent,  and  was  thereby  made  hopelessly  so,  is  preference. 
Distinguished  in  Fricke  v.  Angemeier,  53  Ind.  App.  145,  101  N.  E.  331, 
corporate  creditors  may  compel  stockholders  receiving  dividend  from 
capital  stock  to  refund  it;  City  Nat.  Bank  v.  Goshen  etc.  Mills  Co.,  35 
Ind.  App.  585,  586,  69  N.  E.  213,  214,  insolvent  manufacturing  corpo- 
ration cannot  prefer  creditors  on  whose  claims  directors  are  sureties, 
where  votes  of  such  directors  necessary  to  make  preference;  United 
States  Rubber  Co.  v.  American  Oak-Leather  Co.,  96  Fed.  897,  37  C.  C.  A. 
599,  secrecy  of  preference  to  prevent  discontinuance  of  credit  is  fraud; 
Corey  v.  Wadsworth,  118  Ala.  540,  541,  44  L.  R.  A.  784,  25  South.  521, 
522,  where  property  transferred  was  undervalued. 

Validity  of  contracts  between  a  director  and  his  corporation.    Note, 
139  Am.  St  Rep.  613. 

Miscellaneous.  Cited  in  City  Nat.  Bank  v.  Goshen  Woolen  Mills  Co., 
35  Ind.  App.  570,  69  N*  E.  209,  trust  fund  theory  of  assets  of  insolvent 
corporations  not  adopted  in  Indiana;  Potts  v.  Creager,  71  Fed.  575, 
where  decree  is  reversed  for  further  proceedings,  new  evidence  may 
support  rehearing. 

157  U.  S.  320-326,  39  L.  Ed.  717,  15  Sup.  Ct.  614,  JOHNSON  v.  UNITED 
STATES. 

Court  may  instruct  Jury  that  absence  or  presence  of  motive  is  not  neces- 
sary to  verdict. 

Approved  in  State  v.  Lucey,  24  Mont.  300,  61  Pac.  996,  holding  pres- 
ence of  motive  is  not  indispensable  to  secure  conviction;  People  v.  Dur- 
rant,  116  CaL  208,  48  Pac.  82,  proof  of  motive  is  not  indispensable. 
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.  .      Detadanita  testimony,  tboiigh.  uncorroborated,  mast,  be  considered  In 
light  of  Inherent  proving  power. 

Approved  in  State  v.  King,  135  La.  124,  64  South.  1010,  instruction 
that  jury  should,  in  weighing  testimony  of  accused,  consider  his  inter- 
est in  verdict  was  error,  but  credibility  of  witness  was  not  affected  by 
it ;  State  v.  Bartlett,  50  Or.  445,  126  Am.  St.  Rep.  751, 19  L.  R.  A.  (N.  8.) 
802,  93  Pac.  245,  reversing  conviction  for  erroneous  instruction  that 
jury  in  weighing  testimony  of  accused  should  consider  his  interest  in 
verdict. 

Right  of  court  to  caution  jury  as  to  believing  testimony  of  accused 
in  own  behalf.    Note,  19  L.  R.  A.  (N.  8.)  818. 

Though  appellate  court  may  doubt  guilt,  Judgment  upon  verdict  will  be 
affirmed  unless  error  shown. 

Approved  in  dissenting  opinion  in  St.  Louis  etc.  Ry.  Co.  v.  Whittle, 
74  Fed.  313,  20  C.  G.  A.  196,  majority  holding  verdict  should  have  been 
directed. 

157  U.  8.  827-342,  89  L.  Ed.  719,  15  Sup.  Ot  650,  BABDON  v.  LAND  ETC. 
IMP.  OO. 

Federal  courts  will  enforce  State  enlargement  of  equitable  rights,  but 
Federal  distinctions  cannot  be  affected. 

Approved  in  Farr  v.  Hobe-Peters  Land  Co.,  188  Fed.  17,  110  C.  C.  A. 
160,  State  statute  authorizing  maintenance  of  suit  to  quiet  title,  although 
plaintiff  is  out  of  possession,  is  enlargement  of  equitable  rights  which 
may  be  administered  by  Federal  court ;  North  Carolina  Min.  Co.  v.  West- 
feldt,  151  Fed.  299,  holding  complainant  was  entitled  to  maintain  suit 
on  proof  of  equitable  title  under  unsealed  deed,  but  was  entitled  to  cure 
defect  by  sealing  deed  and  to  establish  legal  title  pendente  lite;  United 
States  Life  Ins.  Co.  v.  Cable,  98  Fed.  764,  39  C.  C.  A.  264,  holding  Fed- 
eral court  of  equity  will  entertain  suit  by  nonresident  life  insurance 
company  to  cancel  policy  for  fraud  where  legal  remedy  in  State  court  is 
inadequate;  dissenting  opinion  in  Wahl  v.  Franz,  100  Fed.  701,  40 
C.  C.  A.  638,  majority  holding  proceedings  for  probate  of  will  is  not 
"suit  at  law  or  in  equity"  within  Judiciary  Act  of  1887;  Darragh  v. 
H.  Wetter  Mfg.  Co.,  78  Fed.  14,  23  C.  C.  A.  609,  following  rule;  Cali- 
fornia Oil  etc.  Co.  v.  Miller,  96  Fed.  20,  arguendo. 

Distinguished  in  Smith  v.  Reeves,  178  U.  S.  444,  44  L.  Ed.  1144,  20 
Sup.  Ct.  922,  holding  consent  given  by  State  by  Cal.  Pol.  Code,  §  3669, 
to  be  sued  in  own  courts  does  not  extend  to  suit  in  Federal  courts; 
Smyth  v.  Ames,  169  U.  S.  516,  42  L.  Ed.  838,  18  Sup.  Ct.  422,  State  law 
is  not  conclusive  of  adequacy  of  legal  remedy;  Alderson  v.  Dole,  74  Fed. 
30,  20  C.  C.  A.  280,  where  State  law  permitted  bill  to  enforce  stockhold- 
er's liability;  Davidson  v.  Calkins,  92  Fed.  236,  where  adequate  legal 
remedy  exists. 
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Circuit  Court  may  entertain  suit  under  State  statute  enlarging  ordinary 
equitable  action  to  quiet  title. 

Approved  in  Mathews  Slate  Co.  v.  Mathews,  148  Fed.  493,  denying 
Federal  jurisdiction  over  suit  under  Rev.  Laws  Mass.,  c.  159,  §  3,  cl.  7, 
giving  courts  equity  jurisdiction  over  suits  by  creditors  to  reach  prop- 
erty of  debtor  not  reachable  at  law  by  attachment  or  execution. 

Federal  courts  will  follow  State  court's  interpretation  of  statutes  relat- 
ing to  tax  deeds. 

Approved  in  Southern  Pae.  Co.  v.  Western  Pac.  Ry.  Co.,  144  Fed.  179, 
following  State  decisions  in  determining  rights  to  Oakland  waterfront. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  8.)  425. 

Tax  deed,  clear  in  meaning,  but  following  alternative  form  of  statute 
as  to  redemption,  is  valid. 

Approved  in  Hamner  v.  Yazoo  Delta  Lumber  Co.,  100  Miss.  431,  56 
■  South.  494,  tax  deed,  though  void  on  face,  is  good  eolor  of  title  on  which 
to  found  claim  of  title  by  adverse  possession. 

157  U.  8.  342-348,  39  L.  Ed.  725,  15  Sup.  Ct.  626,  WALTON  V.  MARIETTA 
CHAIR  CO. 

Supreme  Court  may,  under  act  of  1872,  amend  defective  statement  in 
writ  of  error,  by  reference  to  record. 

Approved  in  Thomas  v.  Green  County,  146  Fed.  970,  77  C.  C.  A.  487, 
following  rule ;  Rininger  v.  Puget  Sound  Electric  Ry.  Co.,  220  Fed.  420, 
136  C.  C.  A.  43,  denying  motion  to  dismiss  writ  of  error  and  allowing 
amendment  by  inserting  name  of  defendant  and  substitution  of  amended 
appeal  bond;  Browning  v.  Boswell,  209  Fed.  791,  126  C.  C.  A.  512,  where 
appellees  move  to  dismiss  appeal  because  parties  in  interest  were  not 
made  parties  thereto,  court  could  grant  appellant's  motion  for  citation 
against  such  additional  parties;  Teel  v.  Chesapeake  etc.  Ry.  Co.,  204 
Fed.  917, 123  C.  C.  A.  210,  where  necessary  party  defendant  was  omitted 
from  writ  of  error,  Court  of  Appeals  could  permit  amendment  of  writ 
by  inserting  name  of  omitted  party,  though  time  for  suing  out  writ  had 
expired;  Gilbert  v.  Hopkins,  198  Fed.  850,  117  C.  C.  A.  491,  allowing 
amendment  of  writ  of  error  by  inserting  name  of  party,  although 
time  within  which  original  writ  could  be  sued  out  had  expired; 
Copland  v.  Waldron,  133  Fed.  219,  66  C.  C.  A.  271,  where  appeal 
taken  by  two  of  three  defendants  against  whom  joint  judgment  ren- 
dered, and  record  fails  to  show  joinder  of  third  defendant  or  sev- 
erance, appellate  court  cannot  permit  amendment;  Estate  of  Nelson, 
128  Cal.  245,  60  Pac.  773,  holding  mistake  in  directing  notice  of  appeal 
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from  probate  decision  to  attorney  for  "executor"  instead  of  "execu- 
tors" may  be  amended. 

Writ  of  error  should  state  Christian  name  of  plaintiff  in  error,  and  not 
only  initial  letter. 

Approved  in  Slingluff  v.  Gainer,  49  W.  Va.  9,  37  S.  E.  772,  condemning 
use  of  initials  instead  of  f nil  Christian  name  in  legal  process ;  EUenwood 
▼.  Marietta  Chair  Co.,  158  U.  S.  107,  39  L.  Ed.  914, 16  Snp.  Ct.  771,  cited 
for  facts. 

Proceedings  against  persons  by  the  initials  to  their  Christian  names, 
or  by  less  or  other  than  their  fall  Christian  names.  Note;  132 
Am.  St.  Rep.  575. 

Practice  or  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  R.  A.  840. 

157  U.  8.  348-351,  39  I*  Ed.  727,  15  Sup,  Ct.  641,  GT7LF  ETC.  BY.  CO.  V. 
SHANE. 

Not  cited. 

157  U.  8.  352-367,  89  L.  Ed.  780,  15  Sup.  Ct.  642,  BABNEY  v.  EICKAED. 

Protest  after  deposit  of  estimated  duties  and  surrender  of  goods  is  too 
late. 

Approved  in  United  States  v.  Burr,  159  U.  S.  84,  40  L,  Ed.  84,  15 
Sup.  Ct.  1005,  act  in  force  when  estimated  duties  are  paid  governs; 
Anglo-California  Bank  v.  Secretary  of  Treasury,  76  Fed.  756,  22  C.  C.  A. 
527,  later  tariff  does  not  affect  delay  amounting  to  abandonment  in  pay- 
ing duty. 

Distinguished  in  Saltonsall  v.  Birtwell,  164  U.  S.  66,  41  L.  Ed.  352, 
17  Sup.  Ct.  23,  under  facts. 

Necessity  and  sufficiency  of  grounds  in  notice  of  protest  required  as 
condition  of  recovering  unlawful  tax  paid.  Note,  36  L.  R.  A. 
(N.  S.)  482. 

157  U.  8.  368-370,  39  L.  Ed.  736,  15  Sup.  Ct  684,  COLVTN  v.  JACKSON- 
VILLE. 

Appeal  to  Supreme  Court  on  question  of  jurisdiction  alone,  requires  cer- 
tificate of  lower  court. 

Approved  in  Richards  v.  Michigan  Cent.  R.  R.  Co.,  186  U.  S.  479, 
46  L.  Ed.  1259,  22  Sup.  Ct.  942,  Davis  etc.  Mfg.  Co.  v.  Barber,  157  U.  S. 
674,  39  L.  Ed.  853,  15  Sup.  Ct.  719,  Van  Wagenen  v.  Sewall,  160  U.  S. 
372,  40  L.  Ed.  461,  16  Sup.  Ct.  371,  and  Davis  v.  Geissler,  162  U.  S.  291, 
40  L.  Ed.  973,  16  Sup.  Ct.  797,  all  following  rule;  Chappell  v.  United 
States,  160  U.  S.  507,  40  L.  Ed.  513, 16  Sup.  Ct.  399,  certificate  must  show 
single  issue  of  jurisdiction;  Warder  v.  Cotton,  207  U.  S.  582,  52  L.  Ed. 
350,  28  Sup.  Ct.  259,  dismissing  for  want  of  jurisdiction. 
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Distinguished  in  Holt  v.  Indiana  Mfg.  Co.,  80  Fed.  3,  25  C.  C.  A.  301, 
retention  for  certification  does  not  create  jurisdiction. 

157  XT.  8.  370-371,  38  L.  Ed.  736,  15  Sup.  Ot  640,  STEVENS  V.  NICHOLS, 
Baling  on  motion  to  amend  pleadings  is  not  reviewable. 
Approved  in  Yazoo  &  M.  V.  R.  R.  Co.  v.  Adams,  180  U.  S.  9,  45  L.  Ed. 
402,  21  Sup.  Ct.  242,  holding  Federal  question  set  up  in  pleas  filed 
without  leave  of  court  as  required  by  State  practice  is  presented  too 
late;  McKemy  v.  Supreme  Lodge  A.  O.  XL  W.,  180  Fed.  967, 104  C.  C.  A. 
117,  affirming  order  sustaining  demurrer  to  original  petition  and  refusing 
to  allow  amendment. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  588. 

157  TJ.  S.  372-386,  39  I*  Ed.  737,  15  Sup.  Ct.  635,  ORCHARD  v.  ALEX- 
ANDER. 

Statutory  declaration  that  officer's  act  shall  be  final,  does  not  render 
It  Judicial 

Approved  in  Ballinger  v.  United  States,  216  U.  S.  248,  54  L.  Ed.  468, 
30  Sup.  Ct.  338,  granting  mandamus  to  compel  Secretary  of  Interior  to 
deliver  patent  to  land  selected  by  Cherokee  Indian  allottee  after  all  re- 
quirements of  act  of  Congress^  had  been  complied  with ;  Love  v.  Flahive, 
205  U.  S.  199,  51  L.  Ed.  770,  27  Sup.  Ct.  486,  in  contest  over  homestead 
entry,  whether  there  was  sale  of  tract  in  question  was  for  Land  Depart- 
ment, and  its  findings  are  conclusive  in  court;  Connor  v.  United  States, 
214  Fed.  536, 131  C.  C.  A.  68,  holding  Desert  Land  Act  of  1877  does  not 
require  entryman  to  irrigate  parts  of  tract  incapable  of  cultivation; 
Van  Gesner  v.  United  States,  153  Fed.  53,  82  C.  C.  A.  180,  false  swearing 
in  preliminary  statement  or  in  depositions  required  by  Land  Department 
from  applicants  for  land  under  Timber  and  Stone  Act,  is  perjury; 
American  Bell.  Tel.  Co.  v.  United  States,  68  Fed,  569,  15  C.  C.  A.  569, 
discussing  nature  of  patent  commissioner's  findings;  dissenting  opinion 
in  Weyerhaeuser  v.  Hoyt,  219  U.  S.  405,  55  L.  Ed.  272,  31  Sup.  Ct.  300, 
majority  holding  company's  rights  to  lieu  lands  selected  were  superior 
to  those  of  purchaser  under  Timber  and  Stone  Act  who  filed  pending 
final  decision  of  secretary. 

Practice  of  executive  department  cannot  nullify  statute,  but  deter- 
mines construction. 

Approved  in  Hoover  v.  Sailing,  102  Fed.  720,  holding  under  20  Stat. 
89,  as  construed  by  Land  Department,  applicants  for  timber  land  must 
swear  of  personal  knowledge  that  such  land  is  unfit  for  cultivation; 
United  States  v.  Mackintosh,  85  Fed.  337,  29  C.  C.  A.  176,  concerning 
necessary  extent  of  reclamation  of  desert  land. 

Commissioner's  power  to  set  aside  local  officer's  action  is  not  arbitrary; 
courts  may  review* 
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Approved  in  McGoldrick  Lumber  Co.  ▼.  Kinsolving,  221  Fed.  827, 137 
C.  C.  A.  377,  whether  application  to  purchase  land  under  Timber  and 
Stone  Act  was  for  speculative  purposes,  was  question  of  fact  for  Land 
Department,  and  its  decision  was  binding  and  conclusive;  Jones  v. 
Hoover,  144  Fed.  222,  upholding  equity  jurisdiction  to  give  or  maintain 
possession  where  possession  essential  for  completing  purchase  under 
Federal  acts  relating  to  disposition  of  public  lands;  McHenry  v.  Ny- 
gaard,  72  Minn.  11,  74  N.  W.  1108  (see  dissenting  opinion  in  72  Minn. 
15,  74'  N.  W.  1109),  assuming  jurisdiction  to  determine  title  after  issue 
of  final  certificate. 

Distinguished  in  De  Laittre  v.  Board  of  Commrs.,  149  Fed.  804,  805, 
decision  of  Oregon  board  of  commissioners  for  sale  of  school  lands  as  to 
who  entitled  to  patent  prior  to  issuance  thereof,  not  reviewable  by  courts. 

Party  proving  and  paying  under  pre-emption  claim  has  equitable  in- 
terest. 

Approved  in  United  States  v.  Dowden,  220  Fed.  279,  selection  of 
allotment  of  land  by  Indian  and  issuance  of  certificate  by  commission 
vests  allottee  with  right  to  patent,  and  Secretary  of  Interior  has  no 
power  thereafter  to  cancel  allotment  and  segregate  land  for  town  site; 
Moses  v.  Long-Bell  Lumber  Co.,  206  Fed.  54,  124  C.  C.  A.  185,  final 
receipt  issued  to  homestead  entryman  does  not  divest  title,  and  until 
issuance  of  patent,  Land  Department  may,  cancel  entry  and  certificate, 
so  long  as  action  is  not  arbitrary;  Hoyt  v.  Weyerhaeuser,  161  Fed.  331, 
88  C.  C.  A.  404,  entryman  under  Timber  and  Stone  Act  upon  land  within 
indemnity  limits  of  railroad  grant,  selected  by  railroad  but  not  approved 
by  secretary,  had  equitable  right  to  land,  and  railroad  held  title  under 
patent  in  trust  for  him ;  Whitney  v.  Taylor,  158  U.  S.  94,  39  L.  Ed.  909, 
15  Sup.  Ct.  800,  railroad  grant  excludes  pre-empted  land;  Delles  v. 
Second  Nat.  Bank,  7  Wyo.  72,  75  Am.  St  Rep.  879,  50  Pac.  192,  cancella- 
tion of  entry,  without  notice,  is  void;  Lynch  v.  Harris,  33  Okl.  32,  33, 
124  Pac.  53,  54,  reversing  judgment  of  commissioner  awarding  land  to 
Indian  allottee,  where  judgment  was  procured  without  service  of  notice 
on  contestee  by  false  affidavit  that  such  service  had  been  made;  Sorrels 
v.  Jones,  26  Okl.  578,  110  Pac.  747,  member  of  Indian  tribe  to  whom 
allotment  has  been  made  and  certificate  issued  has  equitable  title  suffi- 
cient to  authorize  him  to  maintain  action  for  ejectment ;  Flood  v.  Virnig, 
79  Wash.  419, 140  Pac.  334,  homestead  entry,  after  issuance  of  certificate, 
is  subject  to  State  tax;  Haumesser  v.  Chehalis  County,  76  Wash.  571, 
572,  136  Pac.  1142,  filing  by  Land  Department  of  adverse  proceedings, 
after  issuance  of  final  certificate,  did  not  suspend  right  of  State  to  tax 
land. 

Distinguished  in  Caldwell  v.  Bush,  6  Wyo.  356,  45  Pac.  491,  where 
pleadings  did  not  deny  hearing. 

Due  process  Implies  notice  and  hearing. 
Approved  in  Delles  v.  Second  Nat.  Bank,  7  Wyo.  72,  76  Am.  St*  Rep. 
879,  50  Pac.  192,  holding  cancellation  of  entry  for  fraud  made  without 
a  hearing  is  void  and  collaterally  attackable. 
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Right  of  entryman  to  notice  and  hearing  before  cancellation  of 
entry.    Note,  75  Am.  St  Rep.  881. 

Dae  process  In  proceeding  to  deprive  of  pre-emption  right  does  not  pre- 
clude determination  by  Land  Department. 

Approved  in  Gage  v.'GunJher,  136  Cal.  346,  89  Am.  St.  Rep.  148,  68 
Pac.  713,  holding  decision  of  Secretary  of  Interior  on  contest  preliminary 
to  issue  of  patent  may  be  re-examined  by  successor;  Lawrence  v.  Potter, 
22  Wash.  42,  46,  60  Pac.  150,  151,  holding  Rev.  Stats.  U.  S.,  §  2297, 
prescribing  certain  causes  for  contest  before  Land  Department,  does  not 
limit  department 's  jurisdiction  thereto ;  Farm  Investment  Co.  v.  Carpen- 
ter, 9  Wyo.  143,  87  Am,  St.  Rep.  940,  61  Pac.  267,  upholding  act  Decem- 
ber 22, 1890,  authorizing  State  board  of  control  to  adjudicate  priority  of 
water  rights;  Caldwell  v.  Bush,  6  Wyo.  353,  45  Pac.  490,  reaffirming 
rule ;  Michigan  Land  etc.  Co.  v.  Rust,  168  U.  S.  593,  42  L.  Ed.  592,  18 
Sup.  Ct.  209,  Land  Office  may  correct  swamp-land  survey  before  patent; 
Brown  v.  Hitchcock,  173  U.  S.  478,  43  L.  Ed.  774,  19  Sup.  Ct.  487, 
arguendo. 

General  officers  may  review  and  correct  action  of  subordinate  officials, 
e.  g.,  cancel  entry  for  fraud. 

Approved  in  Peyton  v.  Desmond,  129  Fed.  8,  63  C.  C.  A.  651,  following 
rule;  Cosmos  Exploration  Co.  v.  Gray  Eagle  Oil  Co.,  190  U.  S.  309,  47 
L.  Ed.  1071,  23  Sup.  Ct.  696  (affirming  112  Fed.  12,  13,  61  L.  R.  A.  230, 
50  C.  C.  A.  79,  affirming  104  Fed.  44),  holding  Land  Department  has 
jurisdiction  to  set  aside  decisions  of  local  officers  relating  to  patents 
to  land  in  lieu  of  forest  reserve  lands;  Guaranty  Savings  Bank  v.  Blad- 
low,  176  U.  S.  452, 44  L.  Ed.  542,  20  Sup.  Ct.  426,  holding  cancellation  of 
entry  after  notice  and  hearing  accorded  to  entryman  prevents  his  mort- 
gagee from  setting  up  entry  as  prima  facie  evidence  of  entryman 's 
claim ;  Northern  Pac.  Ry.  Co.  v.  United  States,  176  Fed.  709, 101  C.  C.  A. 
117,  company  was  not  entitled  to  select  lands  valuable  for  coal  deposits 
merely  because  at  time  of  survey  several  years  before  they  were  classed 
as  nonmineral,  and  patents  to  such  lands  are  canceled  at  suit  of  govern- 
ment; Mineral  Farm  Min.  Co.  v.  Barrick,  33  Colo.  415.  80  Pac.  1056, 
commissioner  of  General  Land  Office  may  cancel  entry,  of  own  motion, 
for  failure  of  applicant  to  comply  with  statutes  or  departmental  rules 
though  no  adverse  claim  filed ;  McCord  v.  Hill,  111  Wis.  526,  87  N.  W. 
483,  holding  application  for  confirmation  of  commuted  pre-emption  entry 
may  be  made  directly  to  Secretary  of  Interior  whose  decision  is  final  one 
of  department;  Laramie  Nat.  Bank  v.  Steinhoff,  11  Wyo.  309,  71  Pac. 
995,  in  action  by  possessor  under  certificate  of  purchase  issued  by  United 
States  Land  Office  against  one  claiming  under  entry  court  could  deter- 
mine right  to  possession  but  not  title  where  patent  not  yet  issued; 
Parsons  v.  Venzke,  164  U.  S.  91,  41  L.  Ed.  362,  17  Sup.  Ct.  28,  following 
rule;  Michigan  Land  etc.  Co.  v.  Rust,  168  U.  S.  594,  42  L.  Ed.  593,  18 
Sap.  Ct.  210,  upholding  resurvey  of  swamp-land  before  patent;  Pfund 
v.  Valley  Loan  &  Trust  Co.,  52  Neb.  475,  72  N.  W.  481,   commissioner 
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may  cancel  homestead  for  fraud;  Diller  v.  Hawley,  81  Fed.  653,  26 
C.  C.  A.  514,  and  Caldwell  v.  Bush,  6  Wyo,  352,  353,  45  Pac.  489,  de- 
partment may  cancel  "entry  for  fraud;  Eastern  Oregon  Land  Co.  v.  An- 
drews, 45  Or.  208,  77  Pac.  119,  arguendo. 

Distinguished  in  United  States  v.  Detroit  etc.  Lumber  Co.,  131  Fed. 
676,  67  C.  C.  A.  1,  receiver's  final  certificate  is  not  notice  that  equitable 
titles  they  disclose  were  procured  by  fraud,  perjury  or  irregularity; 
Stimson  Land  Co.  v.  Hollister,  75  Fed.  945,  decision  is  invalid  till  ap- 
proved by  attorney  general  and  Secretary  of  Interior. 

Pre-emption  dispute  Is  to  be  heard  first  by  local  officers,  subject  to 
appeal  to  commissioner,  and  then  to  secretary. 

Approved  in  Warner  Valley  Stock  Co.  v.  Smith,  165  U.  S.  34,  41  L.  Ed 
624,  17  Sup.  Ct.  228,  suit  to  enjoin  commissioner  and  secretary  abates 
on  latter 's  resignation;  Carter  v.  Ruddy,  166  U.  S.  496,  41  L.  Ed.  1091, 
17  Sup.  Ct.  642,  unpatented  title  will  not  support  ejectment. 

Miscellaneous.  Cited  in  American  Bell  Tel.  Co.  v.  United  States,  68 
Fed.  567,  568,  15  C.  C.  A.  569,  provisions  concerning  patent  office  are 
sui  generis. 

157  XT.  a  386-427,  39  L.  Ed.  742,  15  Sup.  Ct.  657,  BAIJJ  v.  TROOP. 

Law  of  general  average  is  maritime  and  not  municipal,  and  applies 
only  to  maritime  adventures. 

Approved  in  The  Jason,  225  U.  S.  49,  56  L.  Ed.  976,  32  Sup.  Ct.  560, 
general  average  agreement  in  bill  of  lading  that  cargo  shall  contiibute 
even  if  loss  resulted  from  negligence  in  navigation  of  ship,  is  valid 
under  Harter  Act,  and  entities  ship  owner  to  collect  from  cargo  owners 
for  sacrifices  made  as  result  of  negligent  standing;  Ralli  v.  Societa  Ano- 
nima  Di  Nevigazioife,  222  Fed.  1000,  where  vessel,  reimbursed  in  part 
for  damages  by  general  average  contribution,  recovers  damages  from 
other  vessel  in  collision,  it  is  liable  to  cargo  owners  therefor;  The  Las- 
sell,  193  Fed.  541,  services  rendered  in  lightering,  floating,  and  reloading 
stranded  ship  are  in  nature  of  salvage  services,  and  person  rendering 
them  is  entitled  to  maritime  lien  therefor;  The  Wm.  Quillan,  175  Fed. 
211,  where  loss  by  fire  arose  from  garbage  tankage,  underwriter  of  ship- 
per could  not  recover  general  average  contribution  from  vessel ;  The 
Irrawaddy,  171  U.  S.  189,  43  L.  Ed.  131,  18  Sup.  Ct.  832,  arguendo. 

Proper  place  for  adjustment  of  general  average.    Note,  24  E.  R.  0. 
508. 

What  constitutes  general  average  loss  stated. 
Approved  in  The  J.  P.  Donaldson,  167  U.  S.  602,  42  L.  Ed.  294,  17 
Sup.  Ct.  952,  contribution  cannot  be  had  against  tug  for  abandoning 
tow. 

What  constitutes  a  general  average  loss.    Note,  14  E.  R.  0.  383, 
384. 
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Sight  and  duty  of  port  authorities  to  destroy  vowel  to  check  fire  is 
derived  from  municipal  law. 

Approved  In  dissenting  opinion  in  Workman  ▼.  Mayor  etc.  of  New 
York,  179  U.  S.  590,  45  L.  Ed.  332,  21  Sup.  Ct.  227,  majority  holding  city 
liable,  under  maritime  law,  for  injury  occasioned  by  negligence  of  ser- 
vants in  charge  of  fireboat. 

Master  and  owner  are  both  liable  if  reasonable  care,  skill  and  courage 
sue  not  used  in  sacrificing  goods. 

Approved  in  Compania  La  Flecha  v.  Brauer,  168  U.  S.  122,  42  L.  Ed. 
406,  18  Sup.  Ct.  17,  "owner's  risk"  does  not  include  unnecessary  jet- 
tison. 

Ship  owner  and  owner  of  goods  sacrificed  have  lien  for  contribution* 
on  Interests  saved* 

Approved  in  Wellman  v.  Morse,  76  Fed.  577,  22  C.  C.  A.  318,  master 
has  lien  on  cargo  for  expense  reasonably  designed  for  benefit  of  all. 

Requisites  to  ship  owner's  right  to  average  contribution.  Note,  24 
E.  R.  0.  426. 

Ship  owner's  right  to  average  contribution  as  against  cargo  owners 
where  common  peril  is  caused  by  master's  negligence.  Note,  24 
E.  R.  C.  487. 

Shipmaster  determines  part  and  quantity  of  goods  to  be  sacrificed. 
Approved  in  The  Valencia,  165  U.  S.  269,  41  L.  Ed.  713,  17  Sup.  Ct. 
325,  no  lien  attaches  for  supplies  ordered  by  unauthorized  person;  The 
J.  P.  Donaldson,  167  U.  S.  601,  42  L.  Ed.  294, 17  Sup.  Ct.  952,  arguendo. 

Vessel  Is  subject  to  lien  for  damages  resulting  from  tort. 
Approved  in  The  John  G.  Stevens,  170  U.  S.  122,  42  L.  Ed.  973,  18 
Sup.  Ct.  548,  lien  for  collision  is  preferred  to  prior  lien  for  supplies; 
Bramble  v.  Culmer,  78  Fed.  504,  24  C.  C.  A.  182,  pilot  is  agent  of  person 
responsible  for  ship's  navigation;  The  Hathor,  167  Fed.  197,  where  char- 
tered vessel  is  operated  by  owner  on  charterer's  business,  under  com- 
mand of  pilot  provided  by  charterer,  owner  of  vessel,  in  case  of  collision, 
is  not  entitled  to  have  charterer  brought  in  under  rule  to  respond  for 
damages ;  The  W.  G.  Mason,  142  Fed.  917,  74  C.  C.  A.  83,  fact  that  both 
tugs  engaged. in  towing  vessel  owned  by  same  party  does  not  affect  lia- 
bility in  rem  for  stranding  of  tow  through  fault  of  one  controlling  tow 's 
movements;  The  Oceanica,  144  Fed.  304,  action  to  recover  from  towing 
vessel  for  injury  to  tow  though  negligence  is  for  tort  and  not  for  breach 
of  contract;  The  Robert  Rickmers,  131  Fed.  642,  holding  vessel  liable 
for  injury  to  other  vessels  caused  by  drifting  in  high  wind  though  an- 
chorage selected  by  tug;  The  Surprise,  129  Fed.  881,  64  C.  C.  A.  309, 
determining  liability  of  vessel  for  supplies  ordered  by  master  in  foreign 
port  though  she  is  navigated  by  charterer,  who  is  bound  to  make  all  dis- 
bursements ;  Harrison  v.  Hughes,  125  Fed.  869,  60  C.  C.  A.  442,  holding 
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vessel  injured  by  running  into  breakwater  due  in  part  to  fault  of  compul- 
sory pilot  cannot  recover  full  damages. 

Distinguished  in  Homer  Ramsdell  Transp.  Co.  v.  La  Compagnie  Gen. 
Transatlantique,  182  U.  S.  414/45  L.  Ed.  1160,  21  Sup.  Ct.  834,  holding 
ship  owner  not  liable  for  injury  to  pier  caused  by  negligence  of  pilot 
taken  under  New  York  compulsory  pilot  law  of  1882 ;  dissenting  opinion 
in  Workman  v.  Mayor  etc.  of  New  York,  179  U.  S.  586,  45  L.  Ed.  330, 
21  Sup.  Ct.  225,  majority  holding  city  liable,  under  maritime  law,  for 
injuries  to  another  vessel  occasioned  by  negligence  of  servants  in  charge 
of  fireboat. 

Oases  of  general  average  are  not  cases  of  tort. 

Approved  in  The  Strathdon,  94  Fed.  210,  arguendo. 

General  average  is  limited  to  property  included  in  maritime  adventure* 
Approved  in  The  J.  P.  Donaldson,  167  U.  S.  602,  42  L.  Ed.  294,  17 
Sup.  Ct.  952,  contribution  cannot  be  had  against  tug  for  abandoning 
tow. 

Collision  being  without  fault  of  either  vessel,  each  must  hear  her  own 
loss. 

Approved  in  The  Norwood,  215  Fed.  657,  steamer  navigating  down 
river  under  usual  and  ordinary  conditions  was  in  fault  for  collision  with 
scow  lying  at  wharf;  The  Anthracite,  162  Fed.  387,  holding  two  tugs 
liable  for  accident  to  tow  through  their  negligence,  although  one  was 
acting  as  helper  under  orders  of  other. 

General  maritime  law  Is  in  force  in  this  country  only  so  far  as  adopted. 
Approved  in  The  John  G.  Stevens,  170  U.  S.  127,  42  L.  Ed.  975,  18 
Sup.  Ct.  550,  following  rule. 

Shipmaster  may  ask  strangers9  aid  in  saving  adventure,  and  reasonable 
expenses  therefor  are  part  of  average. 

Approved  in  Wellman  v.  Morse,  76  Fed.  574,  22  C.  C.  A.  318,  cargo 
owners  are  liable  on  implied  promise  for  general  average. 

%    There  can  he  no  claim  for  average  where  ship  is  scuttled  by  port 
authorities  without  master's  consent. 

Approved  in  Minneapolis  etc.  S.  S.  Co.  v.  Manistee  Transit  Co.,  156 
Fed.  424,  owner  of  cargo  injured  by  water  poured  into  burning  vessel 
by  city  fire  department  cannot  recover  contribution  in  general  average. 

On  appeal,  under  act  of  1875,  findings  of  fact  are  conclusive. 
Distinguished  in  Johnson  v.  Sayre,  158  U.  S.  116,  39  L.  Ed.  917,  15 
Sup.  Ct.  776,  in  habeas  corpus. 

Prima  facie  evidence  of  ownership  of  ship  from  register.    Note,  24 
E.  R.  0.  215. 

Miscellaneous.  Cited  in  Homer  Ramsdell  Transp.  Co.  v.  La  Compagnie 
Gen.  Transatlantique,  182  U.  S.  413,  414,  45  L.  Ed.  1160.  21  Sun.  Ct 
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834,  835,  holding  ship  owner  not  liable  for  injury  to  pier  caused  by  sole 
negligence  of  pilot  taken  under  compulsory  pilot  law  of  New  York,  1882, 
c.  410. 

1*7  V.  a  4*7-4*8,  39  L.  Ed.  759,  15  Sup.  Ok  718,  LUTGHEB  ▼.  UNITED 
STATES. 

Error  from  Supreme  to  Circuit  Oourt  sued  out  sad*  filed  July  2,  1891* 
Is  too  late  under  act  of  1891. 

Approved  in  Carriere  &  Son  v.  United  States,  163  Fed.  1010,  Customs 
Administrative  Act  of  June  10,  1890,  providing  that  applications  for 
review  of  decisions  of  board,  of  general  appraisers  should  be  filed  within 
thirty  days  is  mandatory,  and  delay  of  one  day  is  fatal. 

157  V.  8.  429-654,  89  L.  Ed.  759,  15  Sup.  Ot.  673,  POLLOCK  ▼.  FAKMEBff 
LOAN  ETC.  OO. 

Equity  may  prevent  threatened  breach  of  trust  by  illegal  payments  out 
of  capital  or  profits. 

Approved  in  Brushaber  v.  Union  Pacific  Ry.  Co.,  240  U.  S.  10, 60  L.  Ed. 
498,  36  Sup.  Ct.  238,  stockholder  may  maintain  suit  to  restrain  payment 
of  tax  alleged  unconstitutional ;  Cotting  v.  Godard,  183  U.  S.  113, 46  L.  Ed. 
110,  22  Sup.  Ct.  44,  holding  suit  by  stockholders  against  corporation 
and  attorney-general  not  collusive  because  stockholders  agreed  that  stat- 
ute in  question  was  unconstitutional;  Hyams  v.  Calumet  &  Hecla  Min. 
Co.,  221  Fed.  543,  137  C.  C.  A.  239,  minority  stockholder  may  maintain 
suit  in  equity  in  his  own  name,  where  board  of  directors  are  acting  for 
their  own  interests  and  in  manner  destructive  of  rights  of  stockholders.; 
Straus  v.  Abrast  Realty  Co.,  200  Fed.  328,  329,  holding  corporation  had 
adequate  remedy  at  law  to  recover  internal  revenue  taxes  assessed 
against  its  income  under  act  of  1909,  and  stockholder' could  not  main- 
tain suit  to  restrain  corporation  from  paying  tax;  Sloss  Iron  etc.  Co. 
v.  South  Carolina  etc.  R.  Co.,  162  Fed.  546,  complainant  was  entitled 
to  recover  in  equity  difference  between  contract  price  and  market  price 
of  coal  delivered  through  mistake;  New  Albany  Water  Works  v.  Louis- 
ville Banking  Co.,  122  Fed.  778,  58  C.  C.  A.  576,  holding  Federal  court 
in  equity  has  jurisdiction  of  stockholders'  bona  fide  bill  to  restrain  al- 
leged breach  of  trust  by  directors  of  corporation;  Citizens'  Bank  etc. 
Co.  v.  Union  Min.  etc.  Co.,,  106  Fed.  99,  holding  intervening  creditor, 
where  defendant  admits  indebtedness  and  insolvency  and  receiver  has 
been  appointed,  cannot  object  that  complainants  are  mere  contract  cred- 
itors ;  Dodge  v.  Osborn,  43  App.  D.  C.  147, 148,  refusing  to  enjoin  assess- 
ment and  collection  of  surtax  on  income  under  law  of  1913  as  plaintiffs 
have  adequate  remedy  at  law;  Marcuse  v.  Gullett  Gin  Co.,  52  La.  Ann. 
1394,  1396,  27  South.  850,  851,  holding  equity  will  not  appoint  special 
receiver  to  obtain  relief  against  officers  and  directors  of  corporation 
for  unlawful  diversion  of  money  since  stockholder  has  right  of  action; 
Watkins  v.  North  American  Land  etc.  Co.,  107  La.  115,  31  South.  687, 
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holding  equity  will  entertain  suit  by  stockholder  against  corporation 
where  corporation  has  sold  fifteen  per  cent  of  realty  for  one-seventh 
its  value,  aggregating  loss  of  two  million  seven  hundred  thousand  dollars. 
Distinguished  in  Corbus  v.  Alaska  etc.  Gold  Mining  Co.,  187  U.  S.  459, 
47  L.  Ed.  258,  23  Sup.  Ct.  158  (affirming  99  Fed.  335,  336,  337),  holding 
suit  in  equity  by  stockholder  against  corporation  to  restrain  it  from 
paying  Alaskan  license  tax  was  properly  dismissed. 

Judicial  power  to  declare  law  unconstitutional  is  always  exercised 
reluctantly. 

Approved  in  United  States  v.  Scott,  148  Fed.  433,  holding  void  act  of 
1898,  prohibiting  discrimination  against  labor  union  employees  by  inter- 
state carriers;  Hume  v.  Laurel  Hill  Cemetery,  142  Fed.  564,  holding  void 
ordinance  prohibiting  burials  within  entire  county  embracing  large  tracts 
of  unoccupied  lands. 

Congress  cannot  tax  exports;  direct  taxes  must  be  apportioned  and 
indirect  uniform. 

Approved  in  Brushaber  ▼.  Union  Pac.  Ry.  Co.,  240  U.  S.  13,  14,  16, 
60  L.  Ed.  500,  501,  36  Sup.  Ct.  240,  holding  sixteenth  amendment  did  not 
destroy  classification  of  direct  and  indirect  taxes  made  by  Constitution, 
in.  action  by  railroad  to  determine  validity  of  Income  Tax  Act  of  1913 ; 
dissenting  opinion  in  Ex  rel.  Dorval  v.  Hamilton,  20  N.  D.  611, 129  N.  W. 
924,  majority  holding  general  primary  election  law  lacks  uniformity  in 
'different  counties  of  State,  and  is  void. 

Taxes  paid  primarily  by  persons  who  can  shift  burden,  or  who  are  not 
under  compulsion  to  pay,  are  indirect. 

Approved  in  Stanton  v.  Baltic  Min.  Co.,  240  U.  S.  112,  60  L.  Ed.  553, 
36  Sup.  Ct.  280,  income  tax  law  of  1913  as  applied  to  mining  corporations 
is  valid;  Tyee  Realty  Co.  v.  Anderson,  240  U.  S.  117,  60  L.  Ed.  557, 
36  Sup.  Ct.  2§2,  holding  in  action  to  recover  taxes  that  income  tax  law 
of  1913  is  valid;  dissenting  opinion  in  Travelers'  Ins.  Co.  v.  Fricke,  99 
Wis.  377,  41  L.  R.  A.  562,  74  N.  W.  375,  license  fee  exacted  of  foreign 
company  is  not  direct  tax. 

Validity  of  inheritance  taxes.    Note,  23  E.  R.  0.  104,  105. 

Tax  on  property  holder  in  respect  of  estate,  real  or  personal,  or  income 
therefrom,  which  cannot  be  avoided,  is  direct. 

Approved  in  Brushaber  v.  Union  Pac.  Ry.  Co.,  240  U.  S.  17,  18,  19, 
60  L.  Ed.  501,  502,  36  Sup.  Ct.  241,  purpose  of  sixteenth  amendment  is 
to  relieve  income  taxes  when  imposed  from  apportionment  when  tax  on 
source  from  which  income  is  derived  would  be  direct  tax;  Billings  v. 
United  States,  232  U.  S.  279,  58  L.  Ed.  604,  34  Sup.  Ct.  421,  excise  tax 
on  use  of  foreign-built  yacht  under  Tariff  Act  of  1909  is  not  invalid 
because  it  operates  retroactively  for  1909 ;  United  States  v.  Billings,  190 
Fed.  365,  Tariff  Act  of  1909  imposing  tax  upon  use  of  foreign-built 
yacht  is  excise  tax,  geographically  uniform,  and  is  not  invalid  because 
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it  discriminates  between  owners  of  foreign  and  home-built  yachts ;  High 
▼.  Coyne,  93  Fed.  451,  construing  succession  tax  law  of  1898;  Wheeler 
v.  Weightman,  96  Kan.  66,  67,  L.  E.  A.  1916A,  846,  149  Pac.  984,  law  of 
1915,  providing  for  payment  of  registration  fee  before  recordation  of 
mortgage,  is  tax  on  mortgage,  not  on  privilege  of  recording  it,  and  is 
invalid;  In  re  Opinion  of  the  Justices,  220  Mass.  624,  108  M.  E.  574, 
tax  on  incomes  derived  from  intangible  personal  property,  including 
interest  on  debts  and  dividends  on  shares  of  stock  is  property  tax,  not 
excise,  and  is  in  conflict  with  constitutional  requirement,  that  property 
taxes  shall  be  proportional ;  Rhode  Island  Hospital  Trust  Co.  v.  Rhodes, 
37  R.  I.  164,  91  Atl.  57,  stockholders  in  New  Jersey,  holding  company, 
carrying  on  business  within  State  and  subject  to  taxation  upon  corpo- 
rate assets,  held  shares  free  from  taxation. 

Distinguished  in  United  States  v.  Whitridge,  231  U.  S.  147,  58  L.  Ed. 
161,  34  Sup.  Ct.  24,  corporation  tax  law  of  1909  is  tax  on  dbing  of  busi- 
ness, not  on  property,  and  is  valid;  Stratton's  Independence  v.  Howbert, 
231  U.  S.  413,  414,  58  L.  Ed.  290,  291,  34  Sup.  Ct.  136,  corporation  tax 
law  of  1909  was  not  income  tax  law,  but  excise  tax  upon  conduct  of  cor- 
porate business,  and  is  valid  as  applied  to  mining  corporations ;  McCoach 
v.  Minehill  etc.  R.  R.  Co.,  228  U.  S.  301,  306,  57  L.  Ed.  845,  847,  33 
Sup.  Ct.  419,  receipt  by  lessor  railroad  of  income  from  leased  property 
and  distribution  of  dividends  do  not  constitute  business  taxable  under 
Corporation  Tax  Act  of  1909;  Flint  v.  Stone  Tracy  Co.,  220  U.  S.  147, 
148,  149,  150,  151,  162,  Ann.  Gas.  1912B,  1812,  55  L.  Ed.  412,  413,  418, 

31  Sup.  Ct.  342,  corporation  tax  under  act  of  1909  upon  doing  of  cor- 
porate business  is  not  direct  tax,  and  is  valid;  Jetton  v.  University  of 
the  South,  208  U.  S.  501,  52  L.  Ed.  589,  28  Sup.  Ct.  375,  charter  exemp- 
tion of  land  and  buildings  of  educational  institution  does  not  exempt 
leasehold  interests ;  Nicol  v.  Ames,  173  U.  S.  518,  519,  43  L.  Ed.  793,  19 
Sup.  Ct.  526,  527,  upholding  tax  on  stock  exchange  sales;  Stratton's 
Independence  v.  Howbert,  207  Fed.  423,  excise  tax  on  net  income  of 
mining  corporation  under  act  of  1909  is  not  invalid  as  direct  tax  not 
apportioned;  In  re  Opinion  of  the  Justices,  77  N.  H.  615,  93  Atl.  313, 
statute  imposing  tax  on  interest  or  dividends  on  bonds,  notes,  or  interest- 
bearing  credits,  is  valid;  State  ex  rel.  Wickham  v.  Nygaard,  159  Wis. 
401,  403,  Ann.  Oas.  1917A,  1065,  150  N.  W.  515,  516,  under  statute  of 
1913  imposing  tax  on  salaries  of  officers,  salary  of  circuit  judge  was 
subject  to  income  tax. 

Constitution  must  have  regarded  tax  on  property  or  income  therefrom 
as  direct  tax. 

Approved  in  State  v.  Camp  Sing,  18  Mont.  142,  56  Am.  St.  Rep.  557, 

32  la.  B.  A.  639,  44  Pac.  518,  construing  State  Constitution  by  reference 
io  proceedings  at  constitutional  convention. 

What  is  "direct   tax"   within    meaning  of  Federal  Constitution. 
Note,  Ann.  Oas.  1912B,  1329, 1330. 
XVII— 11 
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Validity  of  statute  levying  income  tax.    Notes,  21  Ann.  Oas.  198; 
Ann.  Oas.  191SA,  1180. 

Constitutionality  of  income  tax.    Notes,  27  L.  R.  A.  (if.  S.)  865; 
L.  R.  A.  1915B,  570. 

Rule  of  stare  decisis  must  be  adhered  to  when  proper,  but  only  applies 
to  decisions  on  points  In  issue. 

Approved  in  Adams  v.  Yazoo  etc.  R.  R.  Co.,  77  Miss.  278,  24  South. 
217,  218,  following  rule;  Chesapeake  etc.  Canal  Co.  v.  United  States, 
223  Fed.  932,  L.  R.  A.  1916B,  734, 139  C.  C.  A.  406,  presumption  of  pay- 
ment arises  from  lapse  of  twenty  years  from  accrual  of  indebtedness, 
and  applies  to  government  in  action  to  recover  debt;  Knott  v.  Evening 
Post  Co.,  124  Fed.  351,  holding  institution  of  prior  State  suit  for  in- 
spection of  company's  books  does  not  require  receiver  of  Federal  court 
first  acquiring  jurisdiction  of  res  to  surrender  to  subsequent  State  re- 
ceiver; King  v.  Pomeroy,  121  Fed.  295,  58  C.  C.  A.  209,  holding  general 
statements  not  required  by  facts  in  issue  are  not  authoritative  as  to 
later  cases ;  Town  of  Aurora  v.  Hayden,  23  Colo.  App.  34, 126  Pac.  1120, 
bonds  issued  under  ordinance  void  for  want  of  publication,  are  invalid ; 
Swan  v.  Justices  of  the  Superior  Court,  222  Mass.  545,  111  N.  E.  388, 
words  of  statute  to  effect  that  there  shall  be  no  appeal  from  superior 
judge's  decision  as  to  removal  of  officers  by  mayor  did  not  deprive  par- 
ties of  right  to  writ  of  certiorari  to  correct  fundamental  errors ;  Mabardy 
v.  McHugh,  202  Mass.  152,  132  Am.  St.  Rep.  484,  16  Ann.  Cas.  500,  23 
L.  R.  A.  (N.  S.)  487,  88  N.  E.  896,  where  vendor  of  real  estate  points 
out  true  boundaries,  and  does  not  dissuade  full  examination  and  meas- 
urement, and  there  is  no  trust  relation  between  parties,  false  represen- 
tation as  to  area  alone  is  not  actionable  deceit;  State  v.  Lewis,  69  Ohio 
St.  208,  69  N.  E.  134,  holding  doctrine  of  stare  decisis  cannot  interfere 
with  overruling  of  clearly  erroneous  decision  on  constitutional  question 
under  which  no  rights  have  become  vested;  State  ex  rel.  Pitts  v.  Nash- 
ville Baseball  Club,  127  Tenn.  307,  Ann,  Cas.  1914B,  1243,  154  S.  W. 
1155,  oral  decision  that  act  of  1885  forbidding  baseball  games  on  Sun- 
day is  constitutional,  cannot  be  considered  as  stare  decisis,  where  deci- 
sion was  based  on  erroneous  presumption  that  signing  of  bill  by  speak- 
ers of  both  Houses  was  conclusive  as  to  regularity  of  proceedings;  Ex 
parte  Roper,  61  *Hex.  Cr.  82,  134  S.  W.  341,  denying  habeas  corpus  to 
release  person  committed  for  contempt  for  violating  injunction  to  re- 
strain unlawful  sale  of  liquor,  where  evidence  showed  accused,  testify- 
ing that  business  belonged  to  minor  son,  was  connected  with  business; 
dissenting  opinion  in  Scown  v.  Czarnecki,  264  111.  331,  332,  Ann.  Oas. 
1915A,  772,  I*.  R.  A.  1915B,  247,  106  N.  E.  286,  majority  holding  act  of 
1913,  known  as  Woman's  Suffrage  Act,  extending  to  women  right  to 
vote  for  officers  of  statutory  and  not  of  constitutional  origin  is  valid, 
but  attempt  to  extend  right  to  participate  in  referendums  is  invalid. 
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Limitations  upon  the  doctrine  of  stare  decisis.   Note,  73  Am,  St,  jfcep. 
104. 

What  constitutes  "dictum"  of  court.    Note,  Ann.  Oaa.  19120,  1248. 

Tax  upon  annual  value  or  annual  user  of  real  estate  Is  same  as  tax  on 
real  estate. 

Approved  in  Emery,  Bird,  Thayer  Realty  Co.  v.  United  States,  198 
Fed.  253,  corporation  organized  to  take  over  real  estate  and  leasehold 
interests  owned  by  dry-goods  corporation  and  which  has  executed  long- 
term  lease  to  dry-goods  corporation,  surrendering  management  and  con- 
trol of  property,  is  not"  subject  to  corporation  tax;  University  of  the 
South  v.  Jetton,  155  Fed.  186,  educational  institution  owning  lands  ex- 
empt from  taxation  may  maintain  an  action  to  restrain  collection  of 
taxes  on  improvements  placed  on  lands  by  lessees;  Mosely  v.  State,  115 
Tenn.  57,  58,  86  S.  W.  715,  716,  interest  on  government  bonds  not  tax- 
able under  act  of  1903,  providing  for  assessment  of  income  derived  from 
government  bonds;  Hyde  v.  Continental  Trust  Co.,  157  U.  S.  654,  39 
L.  Ed.  845,  15  Sup.  Ct.  717,  following  rule ;  Hancock  v.  Singer  Mfg.  Co., 
62  N.  J.  L.  343,  42  L.  R,  A.  861,  41  Atl.  852,  charter  exemption  from 
taxation  includes  franchise  tax;  separate  opinion  in  The  Canal  Co. 'a 
Case,  83  Md.  610,  35  Atl.  359,  mortgage  of  canal's  income  is  mortgage 
of  canal;  dissenting  opinion  in  In  re  Opinion  of  the  Justices,  77  N.  H. 
626,  93  Atl.  318,  majority  holding  statute  imposing  tax  on  interest  or 
dividends  on  bonds,  or  interest-bearing  credits,  is  valid;  dissenting  opin- 
ion in  State  v.  Chicago  etc.  Ry.  Co.,  128  Wis.  548,  108  N.  W.  625, 
majority  holding  corporation's  privilege  tax  is  not  tax  within  uniform 
clause  of  Constitution ;  Haf  emann  v.  Gross,  199  U.  S.  351,  50  L.  Ed.  226, 
26  Sup.  Ct.  80,  arguendo. 

Distinguished  in  Thomas  v.  Gay,  169  U.  S.  274,  42  L.  Ed.  744,  18 
Sap.  Ct.  344,  tax  on  cattle  is  not  tax  on  land;  Gay  v.  Thomas,  5  Okl.  15, 
46  Pac.  583,  taxation  of  cattle  of  white  men  grazed  on  Indian  reserva- 
tions under  leases  from  Indians  is  not  tax  of  right  or  property  of  In- 
dians ;  State  ex  rel.  Bolens  v.  Frear,  148  Wis.  506,  507,  Ann.  Caa.  1913A, 
1147,  L.  R.  A.  1915B,  569,  134  N.  W.  689,  law  imposing  tax  on  real 
property  and  upon  rents  was  not  invalid  as  double  taxation. 

Taxable  personal  income  under  income  tax  statute.    Note,  Ann.  Cas. 
1913C,  984,  986,  994. 

Substance,  not  form,  controls  In  determining  constitutionality  of  statute. 
Approved  in  Patton  v.  Brady,  184  U.  S.  618,  619,  46  L.  Ed.  718,  719, 
22  Sup.  Ct.  496,  497,  holding  tax  levied  on  tobacco  imposed  by  War  Rev- 
enue Act  1898,  in  lieu  of  existing  tax,  is  an  excise. 

Internal  Revenue  Act  of  August  15,  1894,  Is  unconstitutional  so  far  as 
it  taxes  rents  or  income  of  realty. 

Approved  in  Fairbank  v.  United  States,  181  U.  S.  296,  45  L.  Ed.  868, 
21  Sup.  Ct.  653,  holding  unconstitutional  stamp  tax  imposed  upon  foreign 
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bill  .of  lading  by  act  of  June  13,  1898;  Shawnee  Milling  Co.  ▼.  Temple, 
179  Fed.  522,  pure  food  law  of  June  30,  1906,  was  within  power  of  Con- 
gress to  regulate  interstate  commerce;  State  v.  Williams,  146  N.  C.  624, 
14  Ann.  Cas.  562,  17  L.  R.  A.  (N.  S.)  299,  61  S.  E.  63,  law  of  1907  pro- 
hibiting person  from  carrying  into  county  in  one  day  more  than  one- 
half  gallon  of  liquor  is  invalid,  as  unduly  restricting  right  of  citizen  to 
use  liquor  without  intent  to  sell  same;  Central  Trust  Co.  v.  Chattanooga 
etc.  R.  R.  Co.,  68  Fed.  692,  arguendo. 

Distinguished  in  Lyman  v.  Iowa  Telephone  Co.,  123  Iowa,  595,  99 
N.  W.  207,  holding  void  Code,  §§  1330,  1331,  relating  to  assessment  of 
telephone  properties ;  Iowa  v.  Santee,  HI  Iowa,  8,  82  N.  W.  447,  holding 
invalid  exception  of  Welsbach  lamps  from  Code,  §  2508,  prohibiting 
burning  of  certain  grade  of  petroleum,  did  not  invalidate  entire  statute. 

Congress  camnot  tax  State  instrumentalities  or  property,  or  income  from 
securities. 

Approved  in  Plummer  v.  Coler,  178  U.  S.  117,  118,  44  L.  Ed.  1001, 
J002,  20  Sup.  Ct.  830,  upholding  New  York  inheritance  tax  law  imposing 
tax  on  receipt  of  legacy  of  United  States  bonds;  Grether  v.  Wright, 
75  Fed.  758,  23  C.  C.  A.  498,  State  cannot  tax  District  of  Columbia  bonds 
issued  as  nontaxable;  Mosely  v.  State,  115  Tenn.  57,  58,  62,  86  S.  W.  716, 
717,  interest  on  government  bonds  not  taxable  under  act  of  1903,  pro- 
viding for  assessment  of  income  derived  from  government  bonds;  dis- 
senting opinion  in  South  Carolina  v.  United  States,  199  U.  S.  467,  469, 
50  L.  Ed.  272,  273,  26  Sup.  Ct.  110,  majority  holding  Federal  government 
may  exact  license  from  State's  liquor  dispensing  agents;  dissenting  opin- 
ion in  Snyder  v.  Bettman,  190  U.  S.  255,  47  L.  Ed.  1038,  23  Sup.  Ct.  805, 
majority  upholding  succession  tax  imposed  under  act  of  June  13,  1898, 
upon  bequest  to  municipality  for  public  purpose. 

Distinguished  in  South  Carolina  v.  United  States,  199  U.  S.  453,  50 
L.  Ed.  266,  26  Sup.  Ct.  110,  Federal  government  may  exact  license  tax 
from  State's  liquor  dispensing  agents;  Knowlton  v,  Moore,  178  U.  S. 
52,  79,  80,  81,  44  L.  Ed.  974,  985,  20  Sup.  Ct.  752,  upholding  tax  on  trans- 
mission of  legacies  and  distributive  shares  imposed  by  war  revenue  tax  of 
1898. 

Federal  taxation  of  instrumentalities  of  State  governments.    Note,' 
4  Ann.  Gas.  747. 

Exemption  from  State  of  paper  given  for  interest  on  Federal  obli- 
gations.   Note,  5LR.A.  (N.  S.)  608. 

Internal  Revenue  Act  of  1894  is  void  so  far  as  it  imposes  tax  on  income 
from  municipal  bonds. 

Approved  in  Farmers  etc.  Sav.  Bank  v.  Minnesota,  232  U.  S.  527, 
58  L.  Ed.  711,  34  Sup.  Ct.  354,  holding  Minnesota  could  not  tax  bonds 
issued  by  municipalities  of  Indian  Territory  and  Oklahoma  Territory 
and  held  by  corporations  in  Minnesota;  Home  Title  Ins  Co.  v.  Keith, 
230  Fed.  908,  act  of  1914  imposing  stamp  tax  on  deeds  and  documents 
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as  applied  to  deed  by  referee  in  action  to  foreclose  mortgage  is  not 
invalid  as  tax  on  State's  exercise  of  governmental  functions;  Penick' 
v.  Foster,  129  Ga.  221,  12  Ann.  Gas.  346,  12  L.  R.  A.  (N.  S.)  1159,  58: 
S.  E.  775,  bonds  issued  by  municipality  in  hands  of  resident  of  State* 
are  not  taxable  by  State  or  county;  Keith  v.  State  Funding  Board,  127 
Tenn.  447,  Ann.  Gas.  1914B,  1145,  155  S.  W.  143,  act  authorizing  issue 
and  sale  of  State  bonds  to  pay  off  indebtedness  and  exempting  bonds- 
from  taxation  violates  provision  of  Constitution  that  all  property  shall 
be  taxed,  but  bonds  used  exclusively  for  public  purposes  may  be  ex- 
empted. 

Tax  on  municipal  bonds.    Note,  12  L.  B.  A.  (N.  S.)  1159. 

Court  being  divided,  did  not  determine  whether  exemption  of  Incomes 
under  four  thousand  dollars  Invalidated  tax. 

Approved  in  Purtiell  v.  Page,  128  Fed.  497,  holding  unconstitutional 
attempt  by  North  Carolina  tax  commissioners  to  tax  salary  of  United 
States  district  judge;  W.  C.  Peacock  &  Co.  v.  Pratt,  121  Fed.  776,  777, 
778,  58  C.  C.  A.  48,  upholding  Hawaiian  tax  law  exempting  schools  and 
colleges  and  family  income  to  one  thousand  dollars  and  taxing  income 
of  corporations;  Cobb  v.  Commissioners  of  Durham  County,  122  N.  C. 
313,  30  S.  E.  339,  arguendo. 

Excises  defined. 

Approved  in  Hancock  v.  Singer  Mfg.  Co.,  62  N.  J.  L.  341,  42  L.  B.  A. 
860,  41  Atl.  851,  charter  exemption  from  taxation  includes  franchise  tax. 

Miscellaneous.  Cited  in  Thomas  v.  United  States,  192  U.  S.  370,  48 
I<.  EcL  483,  24  Sup.  Ct.  306  (affirming  United  States  v.  Thomas,  115 
Fed.  210),  upholding  stamp  tax  on  memoranda  of  sales  of  stock  certifi- 
cates imposed  by  War  Revenue  Act  1898 ;  Knowlton  v.  Moore,  178  U.  S.  95, 
44  L.  Ed.  991,  20  Sup.  Ct.  769,  upholding  tax  on  transmission  of  legacies 
and  distributive  shares  of  personal  property  imposed  by  War  Revenue 
Act  of  1898;  Matter  of  Pell,  171  N.  Y.  57,  89  Am.  St.  Bop.  797,  63  N.  E. 
792,  holding  unconstitutional  Laws  1899,  c.  76,  providing  for  tax  on 
reversions  and  remainders  vesting  before  June  30,  1885,  upon  their  com- 
ing into  enjoyment;  dissenting  opinion  in  Rosenbloom  v.  State,  64  Neb. 
352, 89  N.  W.  1056,  majority  upholding  general  revenue  law  (Comp.  Stats, 
1901,  c.  77),  imposing  tax  upon  peddlers  on  basis  of  number  of  animals 
vised  in  drawing  vehicles. 

157  TJ.  8.  654,  89  I*  Ed.  845,  15  Sup.  Ct.  717,  HYDE  V.  CONTINENTAL 
TRUST  CO. 

Not  cited. 
157   TJ.   8.   655-659,   89  L.   Ed.   845,   15   Sup.   Ct.    727,    BERGEMANN   ▼. 


Federal  court  will  not  interfere  by  habeas  corpus  with  State  court's 
determination  of  sufficiency  of  indictment. 
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Approved  in  Day  v.  Conley,  179  U.  S.  680,  45  L.  Ed.  383,  21  Sup.-  Ct. 
917,  reaffirming  rule;  Howard  v.  Fleming,  191  U.  S.  135,  48  L.  Ed.  124, 
24  Sup.  Ct.  50,  holding  Supreme  Court  will  not,  on  habeas  corpus,  in- 
quire into  sufficiency  of  indictment  in  State  court  charging  conspiracy 
to  defraud ;  Erickson  v.  Hodges,  179  Fed.  180, 102  C.  C.  A.  443,  determi- 
nation by  highest  State 'court  that  offense  charged  in  indictment  is  pun- 
ishable under  State  laws  is  conclusive  in  habeas  corpus  proceedings  by 
accused  in  Federal  court;  Commonwealth  v.  Jordan,  207  Mass.  268,  93 
N.  E.  812,  denying  motion  to  quash  indictment  for  murder  on  ground 
that  offense  was  not  so  described  as  to  enable  him  to  avail  himself  of 
conviction  or  acquittal  in  further  prosecution  for  same  crime;  State 
v.  Brown,  170  N.  C.  715,  86  S.  E.  1043,  indictment  for  violation  of  act 
relating  to  sale  of  intoxicating  liquors  was  not  defective  for  failure  to 
set  out  name  of  person  to  whom  liquor  was  sold;  Thomas  v.  State,  49 
Tex.  Cr.  639,  95  S.  W.  1073,  denying  motion  to  quash  indictment  charging 
negro  with  crime  on  ground  that  negro  race  was  discriminated  against 
in  selection  of  grand  jury ;  Roesel  v.  Kirk,  172  U.  S.  646,  43  L.  Ed.  483, 
19  Sup.  Ct.  879,  following  rule;  Whitten  v.  Tomlinson,  160  U.  S.  242, 
40  L.  Ed.  412,  16  Sup.  Ct.  302,  Tinsley  v.  Anderson,  171  U.  S.  105,  43 
L.  Ed.  96, 18  Sup.  Ct.  807,  Markuson  v.  Boucher,  175  U.  S.  186,  44  L.  Ed. 
125,  20  Sup.  Ct.  77,  and  Eaton  v.  West  Virginia,  91  Fed.  767,  34  C.  C.  A. 
68,  Federal  court  rarely  releases  State  prisoner  with  right  of  appeal; 
Harkrader  v.  Wadley,  172  U.  S.  164,  43  L.  Ed.  404,  19  Sup.  Ct.  .125, 
Circuit  Court  cannot  enjoin  State  criminal  court;  In  re  Huse,  79  Fed. 
307,  25  C.  C.  A.  1,  procedure  for  confinement  of  insane  is  for  State;  In 
re  Lawrence,  80  Fed.  104,  declining  to  discharge  prisoner  in  contempt  of 
State  senate. 

When  a  prisoner  may  be  released  on  habeas  corpus  after  judgment 
and  sentence.    Note,  87  Am.  St.  Rep.  202. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  518. 

Prosecution  under  statute  whose  effect  has  been  declared  by  highest 
State  court  will  not  be  held  by  Federal  court  to  deny  due  process. 

Approved  in  Frank  v.  Mangum,  237  U.  S.  326,  59  L.  Ed.  980,  35  Sup. 
Ct.  582,  due  process  clause  does  not  preclude  State  from  enforcing  rule 
that  objection  to  absence  of  prisoner  from  courtroom  on  rendition  of 
verdict  by  jury  cannot  be  taken  on  motion  to  set  aside  verdict  as  nullity 
after  motion  for  new  trial  on  other  grounds  had  been  denied;  Kohl  v. 
Lehlback,  160  U.  S.  296,  40  L.  Ed.  433,  16  Sup.  Ct.  305,  sufficiency  of 
indictment  is  for  State  court. 

State  court's  refusal  to  grant  writ  of  error  or  stay  does  not  warrant 
Federal  interference  by  habeas  corpus. 

Approved  in  Kohl  v.  Lehlback,  160  U.  S.  297,  40  L.  Ed.  433,  16  Sup* 
Ct.  305,  following  rule. 
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Refusal  of  highest  State  court  to  grant  error  to  lower  makes  latter 
nigbest  for  purposes  of  Federal  review. 

Approved  in  Kentucky  v.  Powers,  201  U.  S.  38,  50  L.  Ed.  650,  26  Sup. 
Ct.  387,  reaffirming  rule. 

Federal  court  cannot  Issue  habeas  corpus  merely  .because  State  court 
lias  erroneously  adjudged  on  defective  indictment. 

Approved  in  Central  Land  Co.  v.  Laidley,  159  U.  S.  112,  40  L.  Ed.  95, 
16  Sup.  Ct.  83,  Gibson  v.  Mississippi,  162  U.  S.  591,  40  L.  Ed.  1082,  16 
Sup.  Ct.  910,  and  Remington  Paper  Co.  v.  Watson,  173  U.  S.  451,  48 
Ii.  Ed.  765,  19  Sup.  Ct.  459,  mere  erroneousness  of  State  decision  does 
not  raise  Federal  question ;  In  re  Boardman,  169  U.  S.  44,  42  L.  Ed.  655, 
18  Sup.  Ct.  293,  question  of  stay  of  execution  is  for  State  court;  Reed 
v.  United  States,  224  Fed.  381,  140  C.  C.  A.  64,  on  habeas  corpus  for 
discharge  of  alleged  fugitive,  court  will  not  inquire  into  sufficiency  of 
indictment. 

Sufficiency  of  indictment  for  homicide  with  respect  to  description 
of  instrument  used.    Note,  18  Ann.  Cas.  316. 

157  XT.  S.  659-673,  39  L.  Ed.  848,  15  Sup.  Ot.  738,  KKKTiWR  ▼.  STANDARD 
FOLDING-BED  CO. 

As  between  assignees,  one  may  sell  to  person  Intending  to  use  article 
in  other's  territory. 

Approved  in  Edison  Phonograph  Co.  v.  Pike,  116  Fed.  864,  holding 
condition  of  license  not  to  sell  below  certain  price  and  to  require  pur- 
chasers to  sign  similar  agreement  makes  nonsigning  purchaser  with 
knowledge  an  infringer;  Jackson  v.  Vaughan,  73  Fed.  839,  840,  dealer 
may  purchase  in  licensee's  territory  and  sell  in  patentee's. 

Distinguished  in  Hurd  v.  James  Qoold  Co.,  197  Fed.  760,  that  owner 
of  patent,  joining  with  licensee  in  suit  for  infringement,  has  been  en- 
joined in  another  jurisdiction  from  prosecuting  such  suit  does  not  affect 
right  of  licensee,  who  may  sue  alone. 

One  buying  from  person  authorized  to  sell  becomes  possessed  of  abso- 
lute property  regardless  of  time  or  place. 

Approved  in  Bauer  v.  CVDonnell,  229  U.  S.  18,  Ann.  Oas.  1915A,  150,  50 
I*.  B.  A.  (N.  S.)  1185,  57  L.  Ed.  1047,  33  Sup.  Ct.  616,  where  transfer  of 
patented  article  is  full  and  complete,  attempt  to  reserve  right  to  fix  price 
for  resale  by  vendee  is  futile  under  statute ;  Authors  &  Newspapers  Assn.  v. 
O'Gorman  Co.,  147  Fed.  619,  and  Bobbs-Merrill  Co.  v.  Straus,  147  Fed. 
22,  15  L.  R.  A.  (N.  S.)  766,  77  C.  C.  A.  607,  (affirming  139  Fed.  186, 
188),  denying  injunction  restraining  resale  of  copyrighted  books  at  less 
price  than  mentioned  in  notice  contained  in  books;  Free  Sewing  Mach. 
Co.  v.  Bry-Block  Mercantile  Co.,  204  Fed.  634,  635,  patentee  who  has 
flofd  patented  article  has  not  right  to  fix  price  at  which  it  may  he 
resold  by  purchaser;  Waltham  Watch  Co.  v.  Keene,  202  Fed.  232,  man- 
ufacturer of  patented  article  cannot  attach  to  contract  of  sale  condition 
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fixing  price  at  which  article  shall  be  sold  to  risers;  Tindel -Morris  Co. 
v.  Chester  Forging  etc.  Co.,  163  Fed.  306,  sale  of  parts  of  dismantled 
machine  as  scrap  iron  does  nqt  pass  title  to  machine,  nor  right  to  use  it, 
and  such  use  is  infringement  of  patent;  dissenting  opinion  in  Henry 
v.  A.  B.  Dick  Co.,  224  U.  S.  60,  67,  Ann.  Cas.  191 3D,  880,  56  L.  Ed.  668, 
671,  32  Sup.  Ct.  364,  majority  holding  conditional  sale  of  patented 
article  restricted  use  by  vendee,  and  violation  of  restriction  was  in- 
fringement; Rubber  Tire  Wheel  Co.  v.  Milwaukee  Rubber  Works  Co., 
142  Fed.  536,  arguendo. 

Distinguished  in  Henry  v.  A.  B.  Dick  Co.,  224  U.  S.  15,  19,  Ann.  Oas. 
1913D,  880,  56  L.  Ed.  651,  32  Sup.  Ct.  364,  patentee  may  by  condi- 
tional sale  restrict  use  of  vendee  so  as  to  make  prohibited  uses  of  patent 
infringement;  Daimler  Mfg.  Co.  v.  Conklin,  170  Fed.  72, 27  L.  R.  A.  (N.  S.) 
534,  95  C.  C.  A.  346,  purchaser  of  patented  article  in  foreign  country  from 
person  authorized  to  sell  it,  is  chargeable  with  infringement  if  he  brings 
it  into  United  States  and  uses  it;  Wells  &  Richardson  Co.  v.  Abraham, 
146  Fed.  196,  where  owner  of  proprietary  medicine  sold  only  to  whole- 
salers under  contracts  binding  them  to  sell  only  at  certain  price  and  only 
to  retailers  having  contract  with  him  to  retail  at  stated  price,  he  could 
enjoin  one  not  having  contract  from  inducing  contracting  purchaser  to 
sell  to  him;  Dickerson  v.  Tinling,  84  Fed.  194,  28  C.  C.  A.  139,  where 
patents  bought  abroad  bore  condition  against  importation. 

Purchaser's  right  to  sell  or  use  personalty  free  from  restrictions 
affecting  it  in  vendor's  hands.    Note,  55  L.  R.  A.  637,  638. 

Importation  of  article  made  abroad  by  process  patented  at  home  as 
an  infringement.    Note,  20  E.  R.  0.  713. 

Miscellaneous.  Cited  in  Victor  Talking  Machine  Co.  v.  The  Fair,  118 
Fed.  611,  holding  manufacturer  making  absolute  sale  of  patented  article 
to  jobber  cannot  hold  purchasers  for  infringement  for  violation  of  condi- 
tions in  notice  attached  to  article. 

157  U.  S.  673-674,  39  L.  Ed.  853,  15  Sup.  Ct.  719,  DAVIS  ETC.  MFG.  OO.  ▼. 


Appeal  to  Supreme  Court,  on  question  of  jurisdiction  alone,  under  act 
of  1891,  requires  certificate. 

Approved  in  Van  Wagenen  v.  Sewall,  160  U.  S.  372,  40  L.  Ed.  461, 
16  Sup.  Ct.  371,  where  certificate  was  absent;  Chappell  v.  United  States, 
160  U.  S.  507,  40  L.  Ed.  513,  16  Sup.  Ct.  399,  where  writ  allowed  was 
general. 

157  U.  S.  674-675,  39  L.  Ed.  853,  15  Sup.  Ct.  718,  TBEAT  MFG.  CO.  Y, 
STANDARD  STEEL  ETC.  CO. 

Trial  court  may  charge  for  defendant  where  lie  is  convinced  that  ver- 
dict for  plaintiff  would  be  set  aside. 
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Approved  in  Detroit  Crude  Oil  Co.  ▼.  Grable,  94  Fed.  82,  36  C.  C.  A. 
94,  and  Brooks  v.  Old  Colony  R.  R.  Co.,  168  Mass.  167,  46  N.  E.  567, 
both  following  rule;  National  Assn.  of  Ry.  Postal  Clerks  v.  Scott,  155 
Fed.  96,  83  C.  C.  A.  652,  reversing  judgment  for  plaintiff  in  action  to 
recover  for  death  of  insured,  where  evidence  failed  to  show  death  was 
duo  to  accident;  Woodward  v.  Chicago  etc.  Ry.  Co.,  145  Fed.  579,  75 
C.  C.  A.  591,  upholding  direction  of  verdict  for  defendant  in  action  for 
damages  for  burning  of  buildings  through  negligent  operation  of  loco- 
motive; Busby  v.  Anderson  Water  etc.  Co.,  136  Fed.  158,  69  C.  C.  A. 
154,  upholding  direction  of  verdict  for  defendant  in  action  by  servant 
against  master  for  failure  to  furnish  suitable  appliances  for  unloading 
heavy  machinery,  employee  being  engaged  by  independent  contractor; 
Thomason  v.  Southern  Ry.  Co.,  113  Fed.  81,  51  C.  C.  A.  67,  sustaining 
direction  for  defendant  where  plaintiff,  twelve  years  old,  said  he  was 
caught  in  turntable  while  trying  to  stop  it  to  extricate  his  brother;  Work 
▼.  Chicago  etc.  Ry.  Co.,  105  Fed.  878,  45  C.  C.  A.  101,  holding  plaintiff 
driving  across  track  without  stopping,  looking  or  listening,  and  against 
flagman's  protest,  cannot  recover;  Hodges  v.  Kimball,  104  Fed.  750,  44 
C  C.  A.  193,  sustaining  direction  for  defendant  where  brakeman  was 
killed  while  trying  to  couple  cars  with  his  hands  against  rule  of  com- 
pany requiring  use  of  stick ;  Gunn  v.  Union  R.  R.  Co.,  27  R.  I.  326,  434, 
62  Atl.  120,  63  Atl.  239,  upholding  statute  authorizing  Supreme  Court  to 
direct  judgment  without  further  trial  by  jury. 

157  V.  S.  675-681,  39  L.  Ed.  854,  15  Sup.  Ok  790,  AIiLEN  y.  UNITED 
STATES. 

Question  of  self-defense  la  always  for  jury;  court  cannot  say  what  con- 
stitutes right. 

Approved  in  Iowa  v.  Bone,  114  Iowa,  649,  87  N.  W.  511,  holding 
erroneous  charge  that  defendant  might  arm  himself  if  he  believed  with 
good  reason  that  deceased  would  make  sudden  attack  upon  his  life. 

What   constitutes  a  "deadly  weapon."    Note,  Ann.   Oas.   1912A, 
1330. 

What  weapons  may  be  considered  deadly  under  law  of  homicide  and 
assault.    Note,  21  L.  R.  A.  (N.  S.)  504. 

Miscellaneous.  Cited  in  Allen  v.  United  States,  164  U.  S.  494,  41 
Ii.  Ed.  528,  17  Sup.  Ct.  154,  for  facts. 

157  XJ.  8.  688-683,  89  L.  Ed.  856,  15  Sup.  Ot  719,  JONES  V.  EAST  TEN- 
NESSEE ETO.  B.  R.  OO. 

General  exception  to  refusal  to  give  instructions,  charge,  exclusion  of 
evidence,  and  refusal  of  new  trial,  is  insufficient. 

Approved  in  Buckeye  Powder  Co.  v.  E.  T.  Du  Pont  De  Nemours 
Powder  Co.,  223  Fed.  887,  139  C.  G  A.  319,  in  action  under  Anti-trust 
Act  exception  to  court's  refusal  to  give  requested  instructions  without 
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calling  court's  attention  to  what  is  objected  to,  is  insufficient;  Newport 
News  etc.  Co.  v.  Pace,  158  U.  S.  37,  89  L.  Ed.  888,  15  Sup.  Ct.  744,  and 
Shelp  v.  United  States,  81  Fed.  700,  26  C.  C.  A.  570,  where  objections 
to  charges  were  general. 

157  U.  8.  683-696,  39  L.  Ed.  859,  15  Sup.  Ct.  733,  LAST  CHANCE  ION. 
CO.  V.  TYLER  MIN.  CO. 

Where  course  of  vein  Is  across  claim,  and  not  in  direction  of  length, 
side-lines  become  end-lines. 

Approved  in  Empire  State-Idaho  Min.  etc.  Co.  v.  Bunker  Hill  &  Sul- 
livan Min.  etc.  Co.,  131  Fed.  604,  66  C.  C.  A.  99,  reaffirming  rule;  Last 
Chance  Min.  Co.  v.  Bunker  Hill  &  Sullivan  Min.  etc.  Co.,  131  Fed. 
588,  590,  66  C.  C.  A.  299,  where  end-lines  of  lode  cross  surface  out- 
croppings  of  vein,  they  determine  extralateral  right  of  claim  irrespective 
of  angle  at  which  they  cross  vein;  Empire  Milling  etc.  Co.  v.  Tomb- 
stone Mill  etc.  Co.,  100  Fed.  914,  holding  where  lode  mining  claim  is 
located  across  vein,  owner  has  right  to  follow  dip  of  vein  beyond  end- 
lines  as  side-lines;  Stewart  Mining  Co.  v.  Ontario  Mining  Co.,  23  Idaho, 
740,  132  Pac.  793,  fact  that  secondary  veins  may  be  discovered  crossing 
side-lines  will  not  give  locator  extralateral  rights  beyond  vertical  plane 
of  end-lines  of  claim;  Parrot  Silver  &  Copper  Co.  v.  Heinze,  25  Mont. 
144,  64  Pac.  328,  holding  defendant  in  whose  claim  apex  of  vein  is 
situated  cannot  follow  same  beyond  side-lines  of  claim  where  vein 
crosses  both  side-lines;  Tyler  Min.  Co.  v.  Sweeney,  79  Fed.  280,  24 
C.  C.  A.  578,  following  rule;  Del  Monte  Min.  Co.  v.  Last  Chance  Min. 
Co.,  171  U.  S.  88,  43  L.  Ed.  85,  18  Sup.  Ct.  907,  Republican  Min.  Co.  v. 
Tyler  Min.  Co.,  79  Fed.  736,  25  C.  C.  A.  178,  and  Fitzgerald  v.  Clark, 
17  Mont.  114, 127, 130, 132,  134,  52  Am.  St.  Rep.  670,  681,  685,  686,  687, 
SO  L.  R.  A.  805,  810,  811,  812,  42  Pac.  275,  280,  282,  283,  extralateral 
rights  attach  pro  tanto  to  vein  entering  end  and  leaving  side;  Tyler 
Min.  Co.  v.  Last  Chance  Min.  Co.,  71  Fed.  850,  852,  priority  of  location 
governs  conflicting  extralateral  rights;  Bonner  v.  Meikle,  82  Fed.  705, 
and  Montana  Ore  etc.  Co.  v.  Boston  etc.  Min.  Co.,  85  Fed.  868,  29 
C.  C.  A.  462,  arguendo. 

Distinguished  in  Argonaut  Min.  etc.  Co.  v.  Turner,  23  Colo.  406,  58 
Am.  St.  Rep.  247,  48  Pac.  687,  under  facts;  Catron  v.  Old,  23  Colo. 
437,  58  Am.  St.  Rep.  260,  48  Pac.  689,  no  extralateral  rights  attach  to 
vein  entering  and  leaving  same  side. 

Right  to  follow  vein  or  lode  on  dip  beyond  surface  lines  of  loca- 
tion.   Note,  53  L.  R.  A.  498,  495,  496,  500. 

Location  of  mining  claim.    Note,  7  L.  R.  A.  (N.  8.)  844. 

Judgment  Is  conclusive  in  subsequent  suit  on  different  cause,  only  as  to 
matters  in  fact  decided. 

Approved  in  Columbia  Ave.  Sav.  Fund  etc.  Co.  ▼.  Dawson,  130  Fed. 
165,  and  Caseday  v.  Lindstrom,  44  Or.  318,  75  Pac.  225,  both  following 
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rule;  Fayerweather  v.  Ritch,  195  U.  S.  301,  49  L.  Ed.  211,  25  Sup.  Ct. 
58,  validity  of  releases  is  res  ad  judicata  where  decree  could  not  have 
been  rendered  without  upholding  them;  Illinois  v.  Illinois  Cent.  R.  R. 
Co.,  184  U.  S.  92,  46  L.  Ed.  447,  22  Sup.  Ct.  306,  holding  on  second  ap- 
peal from  Circuit  Court  after  mandate  from  Supreme  Court  only  mat- 
ters left  open  by  such  mandate  and  passed  upon  by  Circuit  Court  are 
open  to  review;  Southern  R.  R.  Co.  v.  United  States,  183  U.  S.  533, 
46  L.  Ed.  314,  22  Sup.  Ct.  160,  holding  railroad's  claim  to  land  by 
virtue  of  construction  of  road  not  precluded  by  decision  that  it  took 
no  title  by  virtue  of  grant  only ;  Mitchell  v.  First  Nat.  Bank,  180  XL  S. 
481,  45  L.  Ed.  632,  21  Sup.  Ct.  421,  holding  denial  in  State  court  of 
claim  against  insolvent's  estate  precludes  claimant  from  proceeding  on 
same  claim  in  Federal  court;  Baldwin  v.  Maryland,  179  U.  S.  222,  45 
L  Ed.  162,  21  Sup.  Ct.  105,  holding  judgment  establishing  liability  for 
taxes  for  certain  year  is  res  judicata  as  to  liability  for  succeeding  year, 
facts  being  same;  United  States  v.  Ness,  217  Fed.  171,  judgment  of 
State  court  granting  citizenship  over  objection  that  physician's  certifi- 
cate had  not  been  procured  teas  res  judicata  and  not  subject  to  attack 
in  suit  to  cancel  naturalization  certificate  in  Federal  court  of  co-ordinate 
jurisdiction;  Hickman  v.  Town  of  Fletcher,  195  Fed.  912,  115  C.  C.  A. 
595,  judgment  in  action  on  coupons  of  municipal  bonds  sustaining  valid- 
ity of  bonds  is  conclusive  in  subsequent  action  between  same  parties 
on  bonds  or  coupons;  Fitch  v.  Stanton  Tp.,  190  Fed.  314,  111  C.  C.  A. 
210,  judgment  that  municipal  bonds  were  void  and  holder  was  not  bona 
fide  purchaser  for  value  was  conclusive  against  holder's  right  to  main- 
tain action  on  other  coupons;  Dickinson  v.  Huntington,  185  Fed.  709, 
109  C.  C.  A.  523,  where  court  has  placed  plaintiff  in  possession  of  land 
under  writ  issued  on  judgment  of  ejectment  which  has  become  final, 
it  has  no  power  to  direct  restitution  of  property  to  person  ousted  from 
possession;  Smith  v.  Mosier,  169  Fed.  446,  where  suit  of  interpleader 
-was  dismissed  on  ground  that  plaintiff  could  not  maintain  it,  judgment 
is  not  adjudication  of  claim  made  by  defendant  against  plaintiff  which 
will  bar  subsequent  action  thereon;  D'Arcy  v.  Staples  &  Hanford  Co., 
161  Fed.  737,  88  C.  C.  A.  606,  decree  adjudging  validity  of  patent  and 
infringement  in  suit  defended  by  manufacturer,  not  party  to  record, 
is  conclusive  upon  him  in  subsequent  suit  brought  against  him  by  same 
complainant,  as  to  validity  of  patent  and  infringement  by  that  particular 
device,  but  not  as  to  infringement  by  other  devices;  Portland  Gold  M. 
Co.  v.  Stratton's  Independence,  158  Fed.  65,  16  L.  B.  A.  (N.  S.)  677, 
86  C.  C.  A.  393,  in  action  of  trespass  where  defendant's  liability  is 
dependent  upon  culpability  of  another,  who  was  immediate  actor,  de- 
fendant may  have  benefit  of  judgment  in  another  action  that  such 
person  was  not  culpable;  Australian  Knitting  Co.  v. .Gormly,  138  Fed. 
105,  manufacturer  of  infringing  article  assisting  his  vendee  in  defend- 
ing infringement  by  use  not  estopped  by  decree  for  complainant,  in 
subsequent  suit  against  him  for  infringement  by  making  and  vending; 
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United  States  Min.  Co.  ▼.  Lawson,  134  Fed.  776,  67  C.  C.  A.  587,  issu- 
ance of  patent  to  owner  of  one  of  two  overlapping  claims,  where  ques- 
tion of  priority  of  location  not  in  issue,  does  not  estop  other  owner  from 
setting  up  priority  in  subsequent  suit  for  extralateral  rights;  Georgia 
R.  R.  &  Banking  Co.  v.  Wright,  132  Fed.  917,  State  decision  in  suit 
between  State  and  corporation  that  charter  created  contract  precluding 
State  from  imposing  tax  other  than  percentage  of  earnings,  concludes 
State  in  subsequent  suit  for  taxes  for  another  year  under  different 
statute;  First  Nat.  Bank  v.  Covington,  129  Fed.  795,  decision  that  ac- 
ceptance by  bank  of  statute  imposing  taxes  created  contract  exempt- 
ing bank  from  local  tax,  is  res  ad  judicata  in  later  suit  based  on  sub- 
sequent law;  Soderberg  v.  Armstrong,  116  Fed.  711,  holding  decree  for 
defendants  who  denied  complainant's  title  and  also  wrongful  taking  of 
ore  not  res  judicata  as  to  title  in  subsequent  suit  by  complainant's 
grantee;  Ohio  River  Ry.  Co.  v.  Fisher,  115  Fed.  936,  54  C.  C.  A.  411, 
holding  decree  on  demurrer  adjudging  validity  of  will,  the  sole  point 
in  issue,  is  not  res  judicata  as  to  opinion  expressed  on  revocation  of 
certain  bequests  by  codicil ;  Union  &  Planters'  Bank  v.  Memphis,  111  Fed. 
569,  49  C.  C.  A.  455,  holding  State  judgment  exempting  bank  from 
taxes  for  certain  year  being  by  State  usage  res  ad  judicata  only  as  to  taxes 
in  suit  has  same  effect  in  Federal  courts;  Bunker  Hill  &  Sullivan  Min. 
etc.  Co.  v.  Empire  State-Idaho  Min.  etc.  Co.,  109  Fed.  546,  48  C.  C.  A. 
665,  holding  issue  of  patent  in  absence  of  contest  conclusive  of  patentee's 
claim  as  against  adverse  claimants;  Norton  v.  House  of  Mercy,  101  Fed. 
386,  41  C.  C.  A.  396,  holding  decision  of  Kentucky  court  that  New  York 
corporation  would  not  take  under  Kentucky  will  is  binding  upon  parties 
and  their  privies  as  to  questions  determined;  Laguna  Drainage  Dist.  v. 
Charles  Martin  Co.,  5  Cal.  App.  171,  89  Pac.  995,  plaintiff  was  not 
estopped  to  bring  action  to  condemn  land  for  drainage  purposes  by  fact 
that  he  sought  to  condemn  same  land  for  same  purpose  in  prior  action, 
against  defendant's  predecessor,  where  by  stipulation  first  action  was 
withdrawn;  Jefferson  Min.  Co.  v.  Anchoria  etc.  Mill  Co.,  32  Colo.  181, 
182,  75  Pac.  1072,  owners  of  claim  overlapping  on  surface,  having  por- 
tion of  apex  on  same  vein,  who  fail  to  protest  or  make  adverse  are 
concluded  by  issuance  of  patent;  Horine  v.  Wende,  29  App.  D.  C.  424, 
425,  unsuccessful  party  to  interference  declaring  on  broadened  claims 
in  second  interference  is  estopped  by  decision  against  him  in  first  suit; 
C.  A.  Briggs  Co.  v.  National  Wafer  Co.,  215  Mass.  109,  Ann.  Oas.  19140, 
926,  102  N.  E.  91,  final  decree  confirming  master's  report  makes  findings 
of  facts  conclusive  between  parties,  though  decree  is  entered  by  con- 
sent ;  Brazel  v.  Thompson  Smith's  Sons,  141  Mich.  634,  104  N.  W.  1099, 
where  two  Federal  courts  of  equal  rank  rendered  conflicting  decrees  as 
to  validity  of  patent,  patent  and  decree  sustaining  it  is  good  considera- 
tion for  latter  contract  for  royalties  made  with  knowledge  of  other  . 
decree ;  Barber  Asphalt  Paving  Co.  v.  Field,  132  Mo.  App.  638,  97  S.  W. 
181,  judgment  sustaining  validity  of  special  tax  bills  for  street  im- 
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provements  in  suit  to  cancel  them  as  invalid,  is  res  judicata  in  action 
to  enforce  them,  although  ground  of  invalidity  relied  on  in  second  action 
is  different;  Moehlenpah  v.  Mayhew,  138  Wis.  569,  119  N.  W.  829,  re- 
versing judgment  in  suit  to  rescind  sale  that  contract  was  valid  not- 
withstanding mutual  mistake;  Pereles  v.  Gross,  126  Wis,  132,  110  Am* 
fit.  Rep.  901,  105  N.  W.  222,  applying  rule  to  decree  deciding  boundary 
of  lot;  Lawrence  v.  Stearns,  79  Fed.  882,  and  Union  Mill  etc.  Co.  v. 
Dangberg,  81  Fed.  116,  following  rule;  Forsyth  v.  Hammond;  166  U.  S. 
518,  41  L.  Ed.  1100,  17  Sup.  Ct.  670,  and  St.  Joseph  etc.  Depot  Co.  v. 
Chicago  etc.  Ry.  Co.,  89  Fed.  651,  32  C.  C.  A.  284,  judgment  is  conclusive 
upon  all  essential  matters ;  New  Orleans  v.  Citizens'  Bank,  167  U.  S.  397, 
42  L.  Ed.  211,  17  Sup.  Ct.  913,  and  Grunert  v.  Spalding,  104  Wis.  214, 
217,  78  N.  W.  613,  614,  judgment,  based  on  tax  exemption,  is  conclusive 
thereof  between  same  parties;  Empire  State  Nail  Co.  v.  American  etc 
Button  Co.,  74  Fed.  868,  21  C.  C.  A.  152,  decree  validating  patent  con- 
eludes  defendant  in  later  infringement  suit;  Norton  v.  San  Jose  Fruit 
Packing  Co.,  79  Fed.  794,  25  C.  C.  A.  194,  and  83  Fed.  514,  27  C.  C.  A. 
576,  merits  of  dismissal  of  infringement  suit  is  res  adjudicata. 

Distinguished  in  Butte  Land  etc.  Co.  v.  Merriman,  32  Mont.  411,  108 
Am.  St  Rep.  590,  80  Pac.  677,  judgment  determining  rights  between 
adverse  claimants  to  lands  not  conclusive  on  subsequent  patentee  from 
government  of  land  embraced  therein  who  was  not  party  or  privy  to 
former  suit;  dissenting  opinion  in  St.  Louis  etc.  Ry.  Co.  v.  Jackson, 
95  Fed.  571,  37  C.  C.  A.  165,  judgment  on  merits  is  conclusive  of  all 
admissible  matters. 

Finding!*  of  fact  though  not  prescribed  by  statute,  are  declarations  of 
matter  which  court  determines. 

Approved  in  Millie  Iron  Mining  Co.  v.  McKinney,  172  Fed.  46,  96 
C  C.  A.  156,  where  opinion  of  court  is  included  in  bill  of  exceptions 
and  thus  made  part  of  record,  it  is  admissible  in  evidence  to  determine 
what  questions  were  concluded  by  judgment ;(  Stearns  v.  Lawrence,  83 
Fed.  744,  28  C.  C.  A.  66,  (affirming  79  Fed.  884),  court's  written  opinion 
is  competent  to  show  matters  adjudicated. 

Judgment  by  default  is  as  conclusive  between  parties  on  essential  mat- 
ttn  as  judgment  on  merits. 

Approved  in  Third  Nat.  Bank  v.  Atlantic  City,  130  Fed.  754,  65 
C.  C.  A.  177,  applying  rule  to  decree  pro  confesso;  In  re  American 
Brewing  Co.,  112  Fed.  759,  50  C.  C.  A.  517,  holding  adjudication  of 
bankruptcy  on  default,  neither  bankrupt  nor  judgment  creditors  appear- 
ing, is  binding  upon  latter;  Bunker  Hill  &  Sullivan  Min.  etc.  Co.  v. 
Empire  State-Idaho  Min.  etc.  Co.,  109  Fed.  545,  48  C.  C.  A.  665,  holding 
issue  of  patent  in  absence  of  contest  is  conclusive  of  patentee's  claim 
against -adverse  claimants;  Geer  v.  Board  of  Commrs.  of  Ouray  County, 
97  Fed.  440,  38  C.  C.  A.  250,  holding  judgment  against  county  estops 
county  from  alleging  in  suit  on  bonds  issued  to  pay  such  judgment  that 
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the  original  indebtedness  exceeded  constitutional  limit;  Tube  Citj^  Min. 
etc.  Co.  v.  Otterson,  16  Ariz.  315,  146  Pac.  207,  holding  default  judg- 
ment is  conclusive  against  collateral  attack,  in  action  to  foreclose  lien  for 
oil  sold  and  hauled  to  mining  company;  Ruppin  v.  McLachlan,  122  Iowa, 
350,  98  N.  W.  156,  applying  rule  to  decree  quieting  title;  Sodini  v. 
Sodini,  94  Minn.  303,  110  Am.  St.  Rep.  373,  102  N.  W.  861,  upholding 
default  divorce  on  collateral  attack;  Jones  v.  Knosp,  91  Neb.  227,  135 
N.  W.  1051,  where  woman  fails  to  avail  herself  of  defense  of  coverture 
and  allows  separate  property  to  be  sold  on  execution  based  on  judg- 
ment in  action  on  promissory  note,  she  cannot  thereafter  maintain  suit 
in  equity  to  set  aside  sheriffs  deed;  In  re  Lloyd's  Will,  161  N.  C.  561, 
77  S.  E.  957,  where  heir  and  beneficiary  under  will  was  party  defendant 
in  proceeding  to  construe  will,  his  failure  to  deny  validity  of  will  al- 
leged in  complaint  precludes  him  from  attacking  will  after  decree  is 
entered;  Board  of  Commrs.  of  Lake  County  v.  Piatt,  79  Fed.  572,  25 
C.  C.  A.  87,  following  rule ;  Southern  Pac.  R.  R.  Co.  v.  United  States, 
168  U.  S.  51,  42  L.  Ed.  378,  18  Sup.  Ct.  28,  adjudication  of  right  is 
conclusive  even  in  suit  on  different  cause;  Garner  v.  Second  Nat.  Bank, 
89  Fed.  636,  judgment  by  default  is  on  merits;  dissenting  opinion  in 
Ayres  v.  Cone,  138  Fed.  790,  71  C.  C.  A.  144,  majority  holding  validity 
of  claim  of  petitioning  creditor  in  bankruptcy  is  concluded  as  against 
all  other  creditors  by  adjudication  in  his  favor. 

Distinguished  in  Bunker  Hill  &  Sullivan  Min.  etc.  Co.  v.  Empire  State- 
Idaho  Min.  etc.  Co.,  108  Fed.  193,  holding  since  date  of  location  is  not 
necessary  but  in  issue  of  patent,  failure  to  contest  patent  by  adverse 
claimant  is  no  admission  of  priority. 

Although  findings  not  required  are  not  conclusive  in  later  suit,  they 
axe  strong  evidence  of  what  court  in  fact  decided. 

Approved  in  Cummings  v.  Baker,  16  App.  D.  C.  15,  decree  of  dis- 
missal for  laches  of  suit  to  vacate  sale  for  fraud,  was  not  res  judicata 
of  action  at  law  between  same  parties  involving  same  cause  of  action. 

Failure  to  answer  is  admission  of  facts  in  complaint,  and  judgment  may 
be  rendered  thereon. 

Approved  in  Green  v.  Bogue,  158  U.  S.  504,  39  L.  Ed.  1070,  15  Sup. 
Ct.  985,  withdrawal  of  exceptions  is  acquiescence  in  decree. 

Miscellaneous.  Cited  in  National  Foundry  &  Pipe  Works  v.  Oconto 
City  Water  Supply  Co.,  183  U.  S.  234,  46  L.  Ed.  169,  22  Sup.  Ct.  118, 
holding  where  decree  does  not  show  clearly  what  was  decided  resort 
may  be  had  to  pleadings  and  to  opinion  of  court;  Mackay  v.  Fox,  121 
Fed.  490,  57  C.  C.  A.  439,  holding  adverse  claimant  filing  amended 
application  and  obtaining  patent  to  land  other  than  that  adversely 
claimed  does  not  waive  his  adverse  claim;  United  States  v.  Norfolk  & 
W.  Ry.  Co.,  114  Fed.  686,  holding  on  second  mandamus  proceeding,  pend- 
ing appeal  on  plea  of  appeal  pending,  court  may  resort  to  opinion  to 
determine  what  was  decided;  Fox  v.  Mackay,  1  Alaska,  334,  where  ap- 
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plicant  for  mining  patent,  pending  adverse  suit  over  conflicting  overlap 
with  another  location,  obtains  patent  for  part  not  in  dispute,  he  does 
not  waive  right  to  contest  fact  in  litigation;  Mares  v.  Dillon,  30  Mont. 
141,  75  Pac.  968,  as  to  right  to  trial  by  jury  of  proposition  as  to  which 
of  two  conflicting  claimants  to  mining  locations  is  entitled  to  possession ; 
Perego  v.  Dodge,  163  U.  S.  168,  41  L.  Ed.  118,  16  Sup.  Ct.  975,  land 
applicant  cannot  sue  United  States;  Tyler  Min.  Co.  v.  Last  Chance  Min. 
Co.,  71  Fed.  848,  Tyler  Min.  Co.  v.  Sweeney,  79  Fed.  279,  24  C.  C.  A.  578, 
and  Tyler  Min.  Co.  v.  Last  Chance  Min.  Co.,  90  Fed.  17,  32  C.  C.  A.  498, 
for  facts. 

157  XT.  S.  697-700,  39  I*.  Ed.  865,  15  Sup.  Ot  72«,  LAMBEBT  ▼.  BABEETT. 

Question  of  Governor's  power  to  issue  warrant  of  execution  after  un- 
authorized reprieve  la  not  Federal 

Approved  in  Lambert  v.  Barrett,  159  U.  S.  663,  40  L.  £&.  297,  16 
Sup.  Ct.  136,  where  claim  was  that  warrant  could  issue  only  after  valid 
reprieve. 

Supreme  Court  will  not  Interfere  with  disposition  of  case  by  State 
authorities  where  Federal  Constitution  not  violated. 

Approved  in  Roesel  v.  Kirk,  172  U.  S.  646,  43  L.  Ed.  1183,  19  Sup. 
Ct.  879,  following  rule;  In  re  Buchanan,  158  U.  S.  36,  39  L.  Ed.  887, 
15  Sup.  Ct.  725,  where  competency  of  juror  was  questioned. 

Appeal  does  not  lie  from  order  of  circuit  judge  at  chambers. 
Approved  in  Ex  parte  Jacobi,  104  Fed.  681,  holding  decision  of  circuit 
judge  at  chambers  in  habeas  corpus  case  is  not  final  and  appealable; 
Matter  of  Buchanan,  146  N.  Y.  270,  40  N.  E.  884,  nor  of  district  judge ; 
Whitten  v.  Tomlinson,  160  U.  S.  244,  40  L.  Ed.  418,  16  Sup.  Ct.  302, 
arguendo. 

Miscellaneous.  Cited  in  Chow  Loy  v.  United  States,  112  Fed.  359, 
50  C.  C.  A.  279,  holding  appeal  allowed  by  section  13,  Chinese  Exclusion 
Act,  September  13,  1888,  is  appeal  to  district  judge  as  a  special  tribunal. 
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158  U.  8.  1-80,  39  L.  Ed.  S73,  15  Sup.  Ot.  756,  ROBEBTS  v.  NOB 
PAO.  B.  B.  CO. 

Vendee  of  land  on  which  railroad  has  entered  takes  subjecj  to  burden, 
and  damages  collectible   are  vendor's. 

Approved  in  Northern  Pac.  R.  B.  Co.  v.  Murray,  87  Fed.  651, 31  C.  C.  A. 
183,  and  Kakeldy  v.  Columbia  etc.  R.  R.  Co.,  37  Wash.  681,  80  Pac.  207, 
both  following  rule;  Kindred  v.  Union  Pacific  R.  R.  Co.,  225  U.  S.  597, 
66  L.  Ed.  1220,  32  Sup.  Ct.  780,  where  land  owner  permits  construction 
and  operation  of  railroad  on  his  land  without  demanding  compensation, 
subsequent  vendee  takes  land  subject  to  right  of  way  and  cannot  de- 
mand payment;  Ennis-Brown  Co.  v.  Central  Pac.  Ry.  Co.,  228  Fed.  53, 
right  of  action  against  railroad  to  recover  damages  for  wrongful  tak- 
ing of  land  is  in  person  holding  legal  title  at  time  of  entry;  Eastern 
Oregon  Land  Co.  v.  Des  Chutes  R.  Co.,  213  Fed.  901,  where  railroad 
was  in  possession  and  constructing  road  when  purchaser  acquired  title, 
right  to  proceed  for  agreed  price  for  right  of  way  did  not  pass  to  pur- 
chaser; Stone  v.  City  of  Waukegan,  205  Fed.  498,  123  C.  C.  A.  563, 
where  corporation  having  power  of  eminent  domain  takes  land  for  cor- 
porate purposes,  subsequent  vendee  takes  subject  to  easement,  and  right 
to  payment  or  to  damages  belongs  to  owner  at  time  of  entry;  King  v. 
Southern  Ry.  Co.,  119  Fed.  1017;  holding  subsequent  vendee  cannot  re- 
cover of  railroad  company  for  land  on  which  company  has  erected 
depot ;  Maffct  v.  Quine,  93  Fed.  349,  subsequent  patentee  of  land,  within 
reverted  railroad  grant,  takes  subject  to  right  of  way  for  ditcb,  acquired 
before  his  entry ;  Birmingham  Belt  R.  Co.  v.  Lockwood,  150  Ala.  617,  43 
South.  821,  where  railroad  was  authorized  to  operate  line  to  transport 
freight  in  street  adjoining  property  before  complainant  acquired  same, 
mere  increase  in  business  did  not  create  additional  servitude,  entitling 
complainant  to  relief;  Little  Rock  etc.  Ry.  Co.  v.  Allister,  68  Ark.  602, 
60  S.  W  954,  holding*  owner  of  reversionary  interest  in  land  may  re- 
XVII— 12  (177) 
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cover  damages  for  construction  of  railroad  on  land  although  selling 
interest  after  construction,  before  condemnation  proceedings  termi- 
nated ;  Albrecht  v.  Drake  Lumber  Co.,  67  Fla,  317,  65  South.  100,  vendee 
taking  land  subject  to  license  to  erect  mill,  cannot  object  to  its  presence  * 
or  recover  damages;  Central  etc.  Ry.  Co.  v.  Standard  Fuel  etc.  Co.,  144 
Ga.  95,  86  S.  E.  230,  where  land  owner  permits  construction  of  railroad 
on  his  land,  subsequent  vendee  takes  land  subject  to  railroad  right  of 
way ;  Green  v.  South  Bound  R.  R.  Co.,  112  Ga.  850,  38  S.  E.  81,  holding 
subsequent  purchaser  of  land  over  which  railroad  has  been  built  has  no 
right  against  company  for  land  taken;  Rogers  v.  Oregon- Washington 
R.  etc.  Co.,  28  Idaho,  617,  156  Pac.  100,  where  railroad  constructed 
bridge  across  river  which  impeded  flow  of  water  causing  it  to  flood 
riparian  owner's  land,  owner's  right  of  action  for  damages  accrues  at 
time  of  injury;  Lumerate  v.  St.  Louis  etc.  R.  Co.,  149  Mo.  App.  52,  130 
S.  W.  449j  grantee,  whose  stepmother  acquired  property  by  inheritance 
after  railroad  was  built,  did  not  succeed  to  cause  of  action  for  dam- 
ages; Turner  v.  Missouri  Pac.  Ry.  Co.,  130  Mo.  App.  541,  109  S.  W. 
103,  cause  of  action  for  damages  for  use  of  railroad  right  of  way  exists 
in  favor  of  remaindermen  after  death  of  life  tenant,  but  sheriff's  deed 
in  partition  did  not  convey  such  cause  of  action  to  vendees;  Arterburn 
v.  Beard,  86  Neb.  739,  126  N.  W.  381,  where  parties  divested  by  fore- 
closure proceedings  of  title  to  easement  of  flowage  and  right  to  main- 
tain dam  and  ditches  for  irrigation  purposes  continue  to  maintain  and 
operate  them  for  two  years,  subsequent  purchaser  takes  with  notice  of 
burdens  and  right  to  damages  does  not  pass  to  him;  Enid  &  Anadarko 
Ry.  Co.  v.  Kephart,  19  Okl.  19,  91  Pac.  1056,  cancellation  of  homestead 
entry  did  not  cause  reversion  of  right  of  way  to  railroad  under  act  of 
1875,  granting  right  of  way  to  railroad  through  public  lands;  Nittany 
Valley  R.  Co.  v.  Empire  Stefel  etc.  Co.,  218  Pa.  231,  67  Atl.  352,  where 
railroad  lays  tracks  with  consent  of  land  owner,  mortgage  subsequently 
executed  by  land  owner  does  not  cover  tracks  and  roadbed,  though  land 
was  not  condemned ;  In  re  Twelfth  Ave.  South,  74  Wash.  136,  Ann.  Cas. 
1913A,  730,  132  Pac.  870,  where,  prior  to  entry  of  judgment  in  condem- 
nation proceedings  to  re^rade  street,  land  was  sold,  purchaser  was  en- 
titled to  compensation;  Damon  v.  Ryan,  74  Wash.  140,  Ann.  Cas.  19 15 A, 
734,  132  Pac.  872,  where  pending  condemnation  proceedings  by  city  to 
damage  lots  by  regrade  of  street,  purchaser  of  lots  at  execution  sale 
before  judgment  in  condemnation  is  entitled  to  compensation. 

Distinguished  in  Little  Rock  etc.  Ry.  Co.  v.  Greer,  77  Ark.  394,  96 
S.  W.  132,  owner  of  land  taken  for  railroad  purposes  may  recover  com- 
pensation for  all  damages,  present  and  prospective,  sustainable  by  rea- 
son of  construction  of  road. 

Right  of  purchaser  of  land  on  which  railroad  right  of  way  has  been 
constructed  to  recover  compensation  therefor.  Note,  Ann.  Cas. 
1912A,  1057. 
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Estoppel  exists  against  land  owner  suffering  railroad  to  enter  and  spend 
large  amounts;  he  can  get  damages  only. 

Approved  in  Warren  etc.  R.  R.  Co.  v.  Garrison,  74  Ark.  138,  85  S.  W. 
82,  and  Kakeldy  v.  Columbia  etc.  R.  R.  Co.,  37  Wash.  680,  80  Pac.  206, 
both  following  rule ;  Town  of  Essex  v.  New  England  Tel.  Co.,  239  U.  S. 
321,  60  L.  EcL  306,  36  Sup.  Ct.  105,  where  town  authorities  permitted 
location  and  construction  of  telegraph  lines  along  highways  and  acqui- 
esced in  operation  for  twenty  years,  town  is  estopped  from  maintain- 
ing trespass  or  ejectment;  United  States  v.  Lynah,  188  U.  S.  467,  47 
I*  Ed.  547,  23  Sup.  Ct.  356,  holding  Circuit  Court  has  jurisdiction  of 
suit  against  United  States  to  recover  compensation  for  rice  plantation 
destroyed  by  government  improvements  in  Savannah  River;  New  York 
v.  Pine,  185  U.  S.  99,  101,  46  L.  Ed.  823,  22  Sup.  Ct.  595,  holding  ripa- 
rian owner  delaying  suit  for  diversion  of  waters  by  construction  of  dam 
is  entitled  only  to  have  damages  ascertained  and  paid  with  injunction 
in  alternative;  Ennis-Brown  Co.  v.  Central  Pac.  Ry.  Co.,  228  Fed.  51, 
53,  suit  in  equity  to  quiet  title  cannot  be  maintained  in  Federal  court 
against  railroad  with  respect  to  land  in  possession  of  defendant  for  rail- 
road purposes  on  allegation  that  portion  of  it  is  not  needed  for  such 
use;  Western  Union  Tel.  Co.  v.  Georgia  R.  &  Banking  Co.,  227  Fed.  291, 
where  telegraph  company  has  for  many  years  operated  lines  over  rail- 
road right  of  way,  and  State  laws  give  it  right  to  condemn  right  of 
way  for  its  lines,  Federal  court  will  enjoin  removal  by  railroad  and  fix 
amount  of  compensation;  Ferguson  v.  Omaha  etc.  R.  Co.,  227  Fed.  518, 
granting  specific  performance  of  contract  of  railroad  to  maintain  wagon 
road  and  two  crossings  over  tracks,  where  deed  of  land  owner  convey- 
ing large  tract  of  land  to  railroad  contained  such  condition;  Bannse  v. 
Northern  Pac.  Ry.  Co.,  205  Fed.  330,  land  owner  permitting  railroad  to 
expend  large  sums  in  construction  work  without  taking  legal  steps  to 
stop  trespass,  is  estopped  to  demand  vremoval  of  tracks,  and  is  limited 
to  action  for  damages ;  United  States  v.  Buffalo  Pitts  Co.,  193  Fed.  907, 
114  C.  C.  A.  119,  seller  of  traction  engine  to  contractor  under  reclama- 
tion act,  could,  on  government's  taking  possession  of  machinery,  sue  on 
implied  contract  for  value  of  use  of  engine;  Stuart  v.  Union  Pac.  R. 
Co.,  178  Fed.  757,  103  C.  C.  A.  89,  where  land  owner  is  precluded  from 
ousting  railroad  by  having  permitted  construction  of  road  without  de- 
manding compensation,  and  action  at  law  would  either  concede  greater 
occupancy  asserted  by  railroad  or  risk  recovery  of  less  than  he  was  en- 
titled to,  suit  in  equity  to  quiet  title  may  be  maintained ;  United  States 
v.  Town  of  Nahant,  153  Fed.  523,  82  C.  C.  A.  470,  town  is  entitled  to 
compensation  for,  where  Uuited  States  takes  part  of  water  and  sewer 
systems  for  paramount  public  use;  Miocene  Ditch  Co.  v.  Jacobsen,  146 
Fed.  686,  77  C.  C.  A.  106,  where  complainant  constructed  flume  across 
mining  claim  without  objection  or  condemning  right  of  way  to  which 
they  were  entitled,  they  could  restrain  continuance  of  destruction  of 
same  pendente  lite  in  course  of  mining  operations;  Cowley  v.  Spokane, 
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99  Fed.  843,  holding  land  owner  estopped  to  assert  right  of  possession 
against  city  grading  and  improving  streets  over  property  where  he 
makes  no  objection,  though  dedication  was  by  adverse  claimant;  Dal- 
ton  v.  Katalla  Co.,  4  Alaska,  415,  owner  of  upland  bordering  navigable 
waters  in  Alaska  permitting  railroad  to  build  approaches,  piers,  and 
wharves  without  protest,  is  estopped  to  compel  removal,  and  is  restricted 
to  suit  for  damages ;  Ainsa  v.  New  Mexico  etc.  R.  Co.,  13  Ariz.  325,  326, 
327,  114  Pac.  973,  974,  where  railroad  condemned  right  of  way  one  hun- 
dred feet  wide  and  there  was  no  record  showing  land  in  controversy 
was  within  Mexican  grant,  railroad  acquired  right  of  way  one  hundred 
feet  wide,  and  not  merely  roadbed;  Donohoe  v.  El  Paso  etc.  R.  Co.,  11 
Ariz.  295,  94  Pac.  1092,  where  homestead  entryman  knew  of  railroad 
right  of  way  across  his  land  and  that  company  was  constructing  road, 
but  remained  inactive  for  three  years,  he  is  estopped  to  maintain  either 
ejectment  or  trespass;  Miller  &  Lux  v.  Enterprise  Canal  etc.  Co.,  169 
Cal.  429,  147  Pac.  573,  where  plaintiffs  diverted  water  from  river  into 
canal  and  devoted  same  to  public  use  for  more  than  twenty  years,  ripa- 
rian owner  knowing  facts  and  not  objecting  could  not  interfere  with 
such  diversion  and  use;  Gurnsey  v.  Northern  California  Power  Co.,  160 
Cal.  710,  36  L.  R.  A.  (N.  S.)  185,  117  Pac.  911,  where  electric  power 
company  erected  poles  and  wires  along  highway  without  compensating 
abutting  property  owners  and  over  land  of  owner  who  acquiesced,  such 
owner  could  not  compel  removal  of  line  in  ejectment,  but  was  limited 
to  damages ;  Denver  etc.  R.  Co.  v.  Doelz,  49  Colo.  56;  111  Pac.  597,  rail- 
road in  possession  of  and  using  land  as  right  of  way  was  legally  as- 
sessed by  State  board  of  equalization  within  laws  making  person  legal 
owner  of  land  who  is  in  possession  for  seven  successive  years ;  Edwards 
v.  Roberts,  26  Colo.  App.  549,  144  Pac.  861,  where  land  owner's  prede- 
cessor had  acquiesced  in  use  of  portion  of  land  for  irrigation  reservoir 
by  person  having  right  of  eminent  domain,  land  owner  was  estopped  to 
maintain  ejectment;  Buckwalter  v.  Atchison  etc.  R.  R.  Co.,  64  Kan.  408, 
67  Pac.  833,  holding  land  owner  permitting  railroad,  possessing  power 
of  eminent  domain,  to  build  road  over  his  land  cannot  bring  ejectment 
because  right  of  eminent  domain  was  not  first  exercised;  Ver  Steeg  v. 
Wabash  R.  Co.,  250  Mo.  77,  156  S.  W.  692,  owner  of  property  abutting 
street,  knowing  railroad  was  constructing  freight  depot  and  delaying 
for  five  months  before  bringing  suit  to  enjoin  operation  of  trains,  is 
limited  to  action  for  damages;  Ettenson  v.  Wabash  R.  Co.,  248  Ma 
411,  154  S.  W.  790,  where  railroad  was  built  along  abutting  streets 
before  property  was  purchased,  owner  is  estopped  to  object  to  mainte- 
nance of  tracks  along  those  streets;  Archer  v.  Chicago  etc.  Ry.  Co.  of 
Montana,  41  Mont.  67,  137  Am.  St.  Rep.  692,  108  Pac.  574,  license  to 
construct  dam  and  irrigation  ditch  is  revoked  by  licensor's  grant  of 
right  of  way  to  railroad  across  land,  to  extent  that  license  is  interfered 
with  by  construction  of  road;  Patterson  v.  Hewitt,  11  N.  M.  23,  55 
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L.  R.  A.  658,  66  Pac.  558,  determining  question  of  laches  in  seeking  to 
establish  verbal  trust  in  mining  claims;  Penrhyn  State  Co.  v.  Granville 
Elec.  etc.  Co.,  181  N.  Y.  90,  73  N.  E.  568,  riparian  owner  suing  to  re- 
strain diversion  of  stream  by  city  waterworks  which  had  been  operated 
for  fifteen  years  without  objection,  is  guilty  of  laches;  Brusha  v.  Board 
of  Education,  41  Okl.  602,  139  Pac.  301,  where  school  board  purchased 
land  from  husband  before  he  made  final  proof,  but  wife  did  not  join  in 
deed,  and  schoolhouse  was  built,  both  husband  and  wife  were  estopped 
from  recovering  property;  Rio  Grande  etc.  Ry.  Co.  v.  Telluride  Power 
Transmission  Co.,  23  Utah,  41,  63  Pac.  1000,  holding  where  damages 
have  been  assessed  by  jury  and  no  appeal  taken  therefrom,  no  review 
will  be  made  thereof;  Briar  Creek  Ry.  Co.  v.  Kanawha  Cent.  Ry.  Co., 
70  W.  Va.  231,  73  S.  E.  728,  land  owner  permitting  railroad  to  be  built 
on  land  is  limited  to  damages  and  cannot  enjoin  operation  or  compel 
removal ;  Gustin  v.  Harling,  20  Wyo.  28,  Ann.  Cas.  1914G,  911,  121  Pac. 
531,  land  owner  consenting  to  construction  of  flume  over  his  land  at 
time  when  statute  authorized  taking  of  land  for  such  purpose,  cannot 
at  later  time  compel  removal  of  flume;  Penn  Mut.  Life  Ins.  Co.  v. 
Austin,  168  U.  S.  699,  42  L.  Ed.  631,  18  Sup.  Ct.  228,  water  company, 
after  construction  of  city  works,  cannot  claim  that  act  authorizing  same 
impaired  their  contract;  Northern  Pac.  R.  R..  Co.  v.  Smith,  171  U.  &. 
275,  43  L.  Ed.  163,  18  Sup.  Ct.  799,  Bismarck  City  cannot  disturb  plain- 
tiff's possession  of  two  hundred  foot  right  of  way;  Charleston  etc.  Ry. 
Co.  v.  Hughes,  105  Ga.  18,  70  Am.  St.  Rep.  32,  30  S.  E.  979,  value  of 
improvements  to  railroad  cannot  be  considered  in  estimating  damage  to 
jemainderman ;  Atlanta  etc.  Ry.  Co.  v.  Barker,  105  Ga.  541,  31  S.  E. 
455,  owner  reserving  title,  pending  payment  of  purchase  notes,  cannot 
maintain  ejectment  against  railroad;  Chicago  etc.  R.  R.  Co.  v.  Engle- 
hart,  57  Neb.  447,  449,  77  N.  W.  1093,  1094,  owner  cannot  maintain 
ejectment  after  construction  of  road. 

Distinguished  in  Snyder  v.  Colorado  Gold  Dredging  Co.,  181  Fed.  70, 
104  C.  C.  A.  136,  increased  appropriation  of  water  initiated  and  main- 
tained by  unlawful  trespass  upon  lands  of  another  by  unauthorized  en- 
largement of  existing  ditch,  is  of  no  validity  against  owner  of  property ; 
Chattanooga  Terminal  Ry.  Co.  v.  Felton,  69  Fed.  285,  issuing  manda- 
tory injunction  ordering  removal  of  tracks  secretly  laid  to  private 
manufactory;  Union  Sawmill  Co.  v.  Felsenthal  Land  etc.  Co.,  87  Ark. 
122, 128  Am.  St.  Rep.  25,  112  S.  W.  207,  where  land  is  taken  by  private 
corporation  not  having  right  of  eminent  domain  and  tramroad  is  built 
for  private  use,  land  may  be  recovered  on  nonperformance  of  condition 
precedent  to  conveyance  of  land  by  owner;  Chicago  etc.  Ry.  Co.  v. 
Hayes,  49  Colo.  343,  113  Pac.  319,  where  railroad  granted  right  of  way 
one  hundred  feet  wide  takes  strip  two  hundred  feet  wide,  owner  may 
recover;  Kingsley  v.  United  Rys.  Co.,  66  Or.  56,  133  Pac.  787,  railroad 
going  upon  land,  contrary  to  owner's  wish,  and  making  railroad  cut  is 
liable  in  punitive  damages;  Oregon  etc.  Nav.  Co.  v.  McDonald,  58  Or. 
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235,  32  L.  E.  A.  (N.  S.)  117,  112  Pac.  415,  grantors  of  land  to  railroad 
on  condition  that  line  be  constructed  over  premises  within  two  years 
were  not  estopped  from  claiming  forfeiture  by  permitting  grantee  to 
enter  and  construct  grade ;  Slaght  v.  Northern  Pac.  Ry.  Co.,  39  Wash. 
585,  81  Pac.  1065,  fact  that  land  owner  sees  construction  of  railroad 
on  his  property  does  not  estop  him  from  maintaining  possessory  action 
for  railroad '8  right  of  way  where  execution  stayed  until  railroad  can 
condemn  land. 

Vendee,  on  nominal  consideration,  cannot  impeach  prior  grant  for  value, 
for  want  of  vendor's  power  to  make  it. 

Approved  in  Home  Fire  Ins.  Co.  v.  Barber,  67  Neb.  674,  108  Am.  St 
Rep.  741,  93  N.  W.  1035,  where  corporation  is  proceeding  in  equity  to 
enforce  rights  of  stockholders,  and  latter  are  not  entitled  to  equitable 
relief,  corporation  cannot  recover. 

County's  contractLto  deed  land  to  railroad,  if  built  within  county,  is  on 
good  consideration,  not  a  donation. 

Approved  in  Little  Rock  Chamber  of  Commerce  v.  Pulaski  County, 
113  Ark.  443,  168  S.  W.  850,  conveyance  of  county  land  to  association 
of  commerce  which  induced  new  businesses  to  locate  in  county  is  valid, 
though  only  benefit  to  oounty  was  expenditure  of  funds  raised  to  de- 
velop land  conveyed;  Mansfield  v.  District  Agricultural  Assn.,  154  Cal. 
149,  97  Pac.  151,  conveyance  of  land  held  in  trust  by  agricultural  asso- 
ciation in  payment  for  legal  services  was  valid;  Lund  v.  Chippewa 
County,  93  Wis.  651,  34  L.  R.  A.  136,  6t  N.  W.  931,  county  may  issue 
bonds  to  secure  payment  of  donation  to  asylum,  location  in  county 
being  consideration. 

Power  of  county  to  sell  real  estate.    Note,  Ann.  Cas.  1913E,  529. 

Suit  against  Federal  corporation  is  one  under  Federal  law  and  hence 
removable. 

Approved  in  Stockton  v.  Oregon  etc.  R.  Co.,  170  Fed.  631,  action 
against  person  claiming  adverse  interest  in  real  property  is  removable, 
where  jurisdictional  amount  and  diversity  of  citizenship  exist,  regard- 
less of  whether  cause  of  action  is  legal  or  equitable ;  Great  Western  Tel. 
Co.  v.  Bumham,  162  U.  S.  345,  40  L.  Ed.  994,  16  Sup.  Ct.  852,  arguendo. 

Judgment  concludes  parties  upon  different  claim  only  as  to  questions 
actually  determined. 

Approved  in  Elk  Garden  Co.  v.  T.  W.  Thayer  Co.,  206  Fed.  217,  judg- 
ment in  action  of  trespass  determining  question  of  title  is  bar  to  sub- 
sequent action  of  ejectment  between  same  parties;  Mazzariello  v. 
Doherty,  204  Fed.  248,  122  C.  C.  A.  513,  in  action  for  personal  injuries 
where  alleged  grounds  of  liability  could  have  been  pleaded  in  State 
court,  judgment  of  State  court  for  defendant  was  res  judicata  and  bar 
to  proceedings  in  Federal  court;  United  States  Min.  Co.  v.  Lawson,  134 
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Fed.  776,  67  C.  C.  A.  587,  issuance  of  patent  to  one  of  two  overlapping 
claimants  does  not  estop  owner  of  other  from  asserting  priority  of  his 
claim  in  later  controversy  respecting  extralateral  rights;  Oman  v.  Bed- 
ford etc.  Stone  Co.,  134  Fed.  69,  67  C.  C.  A.  190  (affirming  Bedford  etc. 
Stone  Co.  v.  Oman,  134  Fed.  453),  holding  decree  in  favor  of  right  of 
individual  to  car  service  not  conclusive  on  that  right  in  subsequent  suit 
after  sale  of  track  by  carrier  to  private  corporation  which  was  party 
to  former  suit;  Columbia  Ave.  Sav.  Fund  etc.  Co.  v.  Dawson,  130  Fed. 
165,  mortgagee  is  not  bound  by  judgment  against  mortgagor  in  suit 
commenced  after  mortgage  and  to  which  he  was  not  party;  Crockett  v. 
Miller,  112  Fed.  732,  50  C.  C.  A.  447,  holding  judgment  for  replevin 
tinder  Consol.  Stats.  Neb.,  §  4701,  is  not  a  bar  to  suit  for  injury  to 
reputation  from  false  levy;  Empire  State  Nail  Co.  .v.  American  etc. 
Leather  Co.,  74  Fed.  868,  21  C.  C.  A.  152,  judgment  formally  declaring 
patent  valid  is  conclusive  in  subsequent  suit,  although  entered  on  plea 
raising  only  issue  of  title ;  Columb  v.  Webster  Mfg.  Co.,  84  Fed  593,  594, 
43  L.  R.  A.  197,  28  C.  C.  A.  225,  judgment  on  merits  in  State  court, 
in  action  for  personal  injuries,  bars  Federal  action  on  same  grounds; 
Rio  Grande  etc.  Ry.  Co.  v.  Telluride  Power  Transmission  Co.,  23  Utah, 
36,  63  Pac.  998,  holding  so  far  as  same  questions  involved  were  passed 
on  in  former  suit,  former  decision  was  binding. 

Distinguished  in  Willoughby  v.  Northeastern  R.  R.  Co.,  52  S.  C.  175, 
29  S.  E.  632,  record  of  judgment  in  former  suit  between  same  parties 
estops  as  to  issues  determined  thereby. 

Complainant  has  no  remedy  at  law  where  defendant  admits  lands  are 
vacant. 

Approved  in  Rowe  v.  Hill,  215  Fed.  526,  132  C.  C.  A.  30,  suit  to  quiet 
title  cannot  be  maintained  in  Federal  court  by  person  not  in  possession. 

Circuit  Court  grants  same  relief  in  action  to  quiet  title  as  State  courts 
can  grant. 

Approved  in  Postal  Tel.  etc.  Co.  v.  Chicago  etc.  R.  R.  Co.,  30  Ind. 
App.  662,  66  N.  E.  922,  holding  method  of  exercising  right  of  eminent 
domain  as  fixed  by  laws  of  several  States  is  conclusive  on  Federal 
courts;  Postal  Tel.  Cable  Co.  v.  Southern  Ry.  Co.,  89  Fed.  192,  State's 
mode  of  fixing  compensation  for  exercise  of  eminent  domain  will  be 
followed. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  8.)  398,  433. 

Miscellaneous.  Cited  in  St.  Louis  etc.  R.  Co.  v.  Allen,  181  Fed. 
723,  in  Federal  court  demurrer  to  whole  bill  must  be  overruled,  where 
bill  entitles  complainant  to  some  kind  of  relief;  Badger  etc.  Mill  Co.  v. 
Stockton  Gold  etc.  Co.,  139  Fed.  840,  actual  possession  of  part  of  tract 
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authorizes  suit  to  quiet  title  to  whole  where  remainder  in  constructive 
possession;  United  Cigarette  etc.  Co.  v.  Wright,  132  Fed.  197,  as  to 
multifariousness. 

168  U.  8.  81-36,  39  L.  Ed.  884,  15  Sap.  01.  728,  IN  BE  BUCHANAN. 

Supreme  Court  cannot  re-examine  State  decision  on  mental  competency 
of  juror,  it  being  question  of  fact. 

Upon  authority  hereof  following  held  decisions  on  facts  and  not 
reviewable:  Bartlett  v.  Lockwood,  160  U.  S.  368,  40  L.  Ed.  459,  16 
Sup.  Ct.  338,  ruling  that  collector  ordered  no  disinfection;  Stanley  v. 
Schwalby,  162  U.  S.  278,  40  L.  Ed.  968,  16  Sup.  Ct.  764,  State  court's 
conclusions  as  to  disability  under  statute  of  limitations;  Noble  v.  Mit- 
chell, 164  U.  S.  373,  41  L.  Ed.  474,  17  Sup.  Ct.  112,  decision  that  policy 
was  issued  by  foreign  corporation;  Ex  parte  Martinez,  66  Tex.  Cr.  68, 
145  S.  W.  994,  denying  habeas  corpus  to  release  person  indicted  for 
murder,  where  indictment  was  found  in  county  in  which  accused  was 
not  present. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.    Note,  68  L.  R.  A.  38. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  R.  A  577. 

158  XT.  S.  36-40,  39  !■.  Ed.  887,  15  Sup.  Ct.  743,  NEWPORT  NEWS  ETC. 
CO.  v.  PACE. 

Overruling  of  objections  to  evidence  is  not  reviewable  in  absence  of 
exceptions. 

Approved  in  Collins  v.  United  States,  219  Fed.  674,  135  C.  C.  A.  342, 
bill  of  exceptions  drawn  after  trial  and  not  showing  that  exceptions 
were  taken  at  trial,  is  insufficient;  Board  of  Commrs.  of  Denver 
▼.  Home  Sav.  Bank,  200  Fed.  35,  118  C.  C.  A.  256,  affirming  judgment 
for  plaintiff  in  action  on  certificate  of  indebtedness  issued  by  county 
commissioners,  where  question  of  authority  to  issue  certificate  was  not 
presented  to  trial  court;  Gibson  v.  Luther,  196  Fed.  205,  116  C.  C.  A. 
35,  where  as  trial  progressed  objections  were  interposed  but  not  passed 
on  by  court  and  no  exceptions  were  saved  by  either  party,  such  objec- 
tions could  not  he  reviewed  by  appellate  court;  Robinson  v.  Denver 
City  Tramway  Co.,  164  Fed.  176,  90  C.  C.  A.  160,  affirming  directed  ver- 
dict in  action  for  death  of  passenger  alighting  from  moving  street-car; 
Fidelity  &  Casualty  Co.  v.  Thompson,  154  Fed.  485,  12  Ann.  Gas.  181, 
11  L.  R.  A.  (N.  S.)  1069,  83  C.  C.  A.  324,  in  action  on  accident  policy 
motion  for  directed  verdict  was  waived,  where  direct  ruling  thereon  is 
not  insisted  upon,  and  no  exception  is  reserved ;  Potter  v.  United  States, 
122  Fed.  55,  58  C.  C.  A.  231,  holding  objection  to  admissibility  of  evi- 
dence must  be  taken  by  exception  recorded  at  time;  Swofford  Bros.  Dry 
Goods  Co.  v.  Smith-McCord  Dry  Goods  Co.,  1  Ind.  Ter.  327,  37  S.  W. 
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107,  objection  to  admission  of  evidence  cannot  be  made  for  first  time  on 
appeal;  dissenting  opinion  in  Atchison  etc.  Ry.  Co.  v.  Hines,  211  Fed. 
271,  127  C.  C.  A.  632,  majority  holding  refusal  of  properly  requested 
instruction  submitting  issue  of  plaintiff's  negligence,  was  error. 

General  exception  will  be  overruled  if  any  of  the  propositions  correct. 

Approved  in  Thiede  v.  Utah,  159  U.  S.  522,  40  L.  Ed.  243,  16  Sup.  Ct. 
67,  following  rule;  Ball  v.  United  States,  147  Fed.  43,  78  C.  C.  A.  126, 
applying  rule  in  homicide  prosecution;  Cass  County  v.  Gibson,  107  Fed. 
366,  367,  46  C.  C.  A.  341,  holding  insufficient  general  exception  to  in- 
structions given  and  to  court's  refusal  to  instruct  as  requested;  Union 
Mut.  Life  Ins.  Co.  v.  Payne,  105  Fed.  178,  45  C.  C.  A.  193,  sustaining 
against  general  exception  charge  leaving  question  of  suicide  of  insured 
to  jury  and  instructing  that  suicide  sane  or  insane,  according  to  contract, 
would  avoid  policy. 

Distinguished  in  Erie  R.  R.  Co.  v.  Littell,  128  Fed.  548,  63  C.  C.  A.  44, 
holding  sufficient  exceptions  to  refusal  of  each  separate  request,  by  num- 
ber, where  court  refused  to  specify  which  were  given  and  which  refused. 

General  exception  to  refusal  of  instructions  will  not  be  considered  If 
any  unsound. 

Approved  in  Thiede  v.  Utah,  159  U.  S.  620,  40  L.  Ed.  248,  16  Sup.  Ct. 
66,  Union  Pac.  Ry.  Co.  v.  Callaghan,  161  U.  S.  95,  40  L.  Ed.  629,  16 
Sup.  Ct.  495,  Shelp  v.  United  States,  81  Fed.  700,  26  C.  C.  A.  570,  and 
Linehan  Ry.  Transfer  Co.  v.  Morris,  87  Fed.  128, 30  C.  C.  A.  575,  all  follow- 
ing rule;  Chicago  etc.  Ry.  Co.  v.  Frye-Bruhn  Co.,  184  Fed.  18, 106  C.  C.  A. 
217,  in  action  to  recover  for  refusal  to  transport  cattle  tried  to  court, 
refusal  to  find  certain  facts  is  not  reversible  error,  where  record  fails 
to  show  exceptions  were  taken;  American  Smelting  etc.  Co.  v.  Karapa, 
373  Fed.  609,  97  C.  C.  A.  517,  Federal  appellate  court  will  not  review 
refusal  to  give  requested  instructions  in  action  for  personal  injuries 
where  no  exception  was  taken;  Columbus  Const.  Co.  v.  Crane  Co.,  101 
Fed.  58,  41  C.  C.  A.  189,  holding  Rule  10  of  Circuit  Court  of  Appeals, 
seventh  circuit,  requires  statement  of  proposition  of  law  excepted  to  and 
so  much  of  charge  as  embodies  erroneous  proposition. 

158  XT.  S.  41-53,  39  L.  Ed.  889,  15  Sup.  Ct.  751,  KOENIGSBBRGEB  v. 
RICHMOND  MIN.  CO. 

Supreme  Court  will  notice  question  of  Circuit  Court's  jurisdiction  of 
ftp  own  accord. 

Approved  in  Anaconda  Copper  Min.  Co.  v.  Butte-Balaklava  Copper 
Co.,  200  Fed.  811,  where  suit  was  brought  by  citizen  of  Montana  against 
citizen  of  territory  of  Arizona,  fact  that  Arizona  became  State  after 
issue  joined  did  not  entitle  defendant  to  remove  cause  to  Federal  court ; 
Adams  v.  City  of  Woburn,  174  Fed.  193,  where  citizen  of  same  State  as 
defendant  is  necessary  party  plaintiff  to  suit  in  Federal  court,  court 
does  not  acquire  jurisdiction  because  at  some  time  pending  suit  he  may 
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cease  to  be  necessary  party;  Thurber  v.  Miller,  67  Fed.  373, 14  C.  C.  A. 
432,  Circuit  Court  of  Appeals,  on  examining  record,  must  remand  if 
record  shows  lack  of  Circuit  Court  jurisdiction;  Linge's  Admr.  v.  Alaska 
Treadwell  Co.,  3  Alaska,  25,  holding  that  cases  pending  in  Douglas  j 

Island  precinct  were  suspended  by  order  abolishing  court  and  that  pro- 
bate court,  Juneau  precinct,  had  no  jurisdiction  to  remove  adminis- 
trator and  appoint  his  successor. 

! 

Congress  must  specifically  authorise  inferior  Federal  courts  to  take 
cases  pending  in  territory  on  its  admission. 

Approved  in  St.  Louis  etc.  R.  Co.  V.  Cross,  171  Fed.  487,  act  of  Okla- 
homa providing  that  foreign  corporation  by  filing  removal  petition  shall 
forfeit  right  to  do  business  within  State  impairs  contract  rights  of 
railroad  constructed  before  admission  of  State;  Crown  Point  Min.  Co. 
v.  Ontario  Silver  Min.  Co.,  74  Fed.  422,  Utah  constitutional  provision  for 
transfer  of  causes  pending  at  admission  refers  to  removal  acts  only  as 
to  procedure ;  Higgins  v.  Brown,  20  Okl.  412, 1  Okl.  Cr.  88,  94  Pac.  725, 
Enabling  Act  as  amended  by  act  of  1907  transferring  pending  causes 
to  State  courts  is  valid,  and  person  indicted  for  murder  in  Indian  Ter- 
ritory may  be  tried  in  District  Court  of  State  in  county  in  which  offense 
was  committed. 

Act  of  1889,  admitting  South  Dakota,  transferred  to  Circuit  and  Dis- 
trict Courts  all  Federal  causes  in  the  territory. 

Approved  in  Roberts  v.  Pacific  etc.  Nav.  Co.,  104  Fed.,  578,  holding 
suit  against  defendant  resident  of  another  State  and  foreign  corpora- 
tion may  be  removed  where  both  defendants  join  in  petition;  McCor- 
nick  v.  Western  Union  Tel.  Co.,  79  Fed.  451,  38  L.  R.  A.  686,  25  C.  C.  A. 
35,  right  to  remove  causes,  pending  at  admission  of  Utah,  rested  on 
Enabling  Act,  not  Judiciary  Act  of  1887;  Hecht  v.  Metzler,  82  Fed. 
343,  under  Utah  statute,  failure  to  seek  transfer  of  pending  cause  to 
Federal  court,  constituted  election  to  proceed  in  State  court. 

Suit  by  citizen  of  territory  against  citizen  of  a  State  passed  to  Circuit 
Court  on  South  Dakota's  admission. 

Approved  in  Washington  etc.  R.  R.  Co.  v.  Coeur  D  'Alene  Ry.  Co.,  160 
U.  S.  92,  40  L.  Ed.  852,  16  Sup.  Ct.  236,  following  rule ;  Louisville  etc. 
Ry.  Co.  v.  Louisville  Trust  Co.,  174  U.  S.  566,  43  L.  Ed.  1088,  19  Sup. 
Ct.  822,  jurisdiction  acquired  by  reason  of  citizenship  is  not  lost  by 
change  of  residence. 

Appellate  court  may  compel  remission  of  half  of  judgment  on  penalty 
of  reversal;  filing  of  remittitur  waives  objection. 

Approved  in  Hansen  v.  Boyd,  161  U.  S.  411,  40  L.  Ed.  751,  16  Sup.  Ct. 
576,  successful  party  may  avoid  new  trial  by  remitting  as  to  erroneous 
part  of  divisible  judgment;  Cain  v.  Southern  Ry.  Co.,  199  Fed.  213, 
holding  verdict  for  damages  in  action  against  railroad  for  death  of 
employee  excessive  and  requiring  plaintiff  to  file  remittitur  of  two  thou- 
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sand  dollars;  Grant  v.  Louisville  ete.  R.  Co.,  129  Tenn.  407,  165  S.  W. 
965,  excessive  verdict  in  action  for  damages  resulting  from  nuisance 
created  by  railroad  may  be  cured  by  remittitur. 

Distinguished  in  Davis  Iron  Wks.  Co.  v.  White,  31  Colo.  88,  71  Pac. 
386,  court  cannot  order  remittitur  where  excessive  damages  granted  as 
result  of  prejudice,  but  must  grant  new  triaL 

1*8  U.  8.  53-67,  39  L.  Ed.  894,  15  Sup.  Ot  785,  MATTINGLY  V.  NORTH- 
WESTERN ETC.  R.  B.  CO. 

Removal  petition,  for  diverse  citizenship,  must  show  plaintiff's  citizen- 
ship at  commencement  of  suit. 

Aj^roved  in  Anaconda  Copper  Min.  Co.  v.  Butte-Balaklava  Copper 
Co.,  200  Fed.  810,  where  suit  was  brought  by  citizen  of  Montana 
against  citizen  of  territory  of  Arizona,  and  Arizona  became  State  after 
issue  joined,  defendant  was  not  entitled  to  remove  cause  to  Federal 
court;  Brady  v.  Bernard,  170  Fed.  581,  95  C.  C.  A.  656,  Circuit  Court 
of  Appeals  cannot  remand  cause  with  directions  to  dismiss  for  want  of 
jurisdiction,  where  order  of  court  below  based  on  issue  of  fact  is  not 
properly  brought  up  for  review;  Yocum  v.  Parker,  130- Fed.  772,  66 
C.  C.  A.  80,  denying  Federal  jurisdiction  where  answer  contains  gen- 
eral denial  which,  under  State  practice,  puts  in  issue  jurisdictional  alle- 
gations of  complaint  and  there  is  no  proof  to  sustain  allegations ;  Duncan 
v.  St.  Louis  etc.  Ry.  Co.,  49  La.  Ann,.  1702,  22  South.  925,  petition  must 
show  citizenship  of  corporation  at  time  of  commencement  of  suit;  dis- 
senting opinion  in  Hill  v.  Walker,  167  Fed.  262,  92  C.  C.  A.  633,  major- 
ity holding  where  complaint  contains  proper  jurisdictional  allegations, 
court  will  not  dismiss  action  without  proof  that  suit  does  not  involve 
controversy  within  jurisdiction  of  court. 

Appeal  prior  to  act  of  1891,  is  not  governed  by  that  act,  though  cita- 
tion signed  amd  served  thereafter. 

Approved  in  In  re  T.  E.  Hill  Co.,  148  Fed.  833,  78  C.  C.  A.  522,  de- 
fects in  citation  or  bond  in  bankruptcy  appeal  are  curable  after  time 
limited  for  appeal ;  Lockman  v.  Lang,  132  Fed.  4,  65  C.  C.  A.  621,  where 
appeal  allowed  by  taking  security  within  statutory  time,  transcript  filed 
and  case  docketed,  failure  to  issue  citation  within  time  prescribed  not 
ground  for  dismissal;  Berliner  Gramophone  Co.  v.  Seaman,  108  Fed. 
717,  47  C.  C.  A.  630,  holding  issuance  of  citation  is  not  jurisdictional 
and  may  be  issued  after  expiration  of  time  allowed  for  appeal. 

Supreme  Court  must  notice  failure  to  show  jurisdictional  facts  affirma- 
tively. 

Approved  in  Minnesota  v.  Northern  Securities  Co.,  194  U.  S.  63,  48 
It  Ed.  877,  24  Sup.  Ct.  598,  and  Thurber  v.  Miller,  67  Fed.  373,  14 
C  C.  A.  432,  both  following  rule;  Great  Southern  etc.  Hotel  Co.  v. 
Jones,  177  U.  S.  454,  44  L.  Ed.  844,  20  Sup.  Ct.  692,  holding  limited 
partnership  association  is  not  a  citizen  of  State  creating  it  to  confer 
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jurisdiction  on  Federal  court;  International  etc.  R.  Co.  ▼.  Hoyle,  149 
Fed.  182,  79  C.  C.  A.  128,  applying  rule  to  removal  by  one  of  two  joint 
defendants  where  there  was  no  separable  controversy;  C.  C.  Taft  Co. 
v.  Century  Sav.  Bank,  141  Fed.  371,  72  C.  C.  A.  671,  applying  rule  in 
bankruptcy,  case;   Utah-Nevada  Co.  v.  De  Lamar,  133   Fed.   177,   66 

C.  C.  A.  179,  objection  to  jurisdiction  of  Circuit  Court  need  not  be  pre- 
sented by  assignment  of  error  in  appellate  court;  dissenting  opinion 
in  Giles  v.  Harris,  189  U.  S.  501,  47  L.  Ed.  918,  23  Sup.  Ct.  645,  majority 
holding  absence  of  averment  of  jurisdictional  amount  not  available  on 
appeal  raising  question  of  jurisdiction  on  another  ground. 

Removal,  being  improperly  granted,  Supreme  Court  will  order  remand, 
with  costs  to  removing  party. 

Approved  in  Pellett  v.  Great  Northern  Ry.  Co.,  105  Fed.  195,  holding, 
under  Judiciary  Act  1875,  Circuit  Court  remanding  for  want  of  jurisdic- 
tion may  award  statutory  costs  to  plaintiff  including  attorney's  docket 
fee. 

Miscellaneous.  Cited  in  Kinney  ▼.  Columbia  Savings  etc.  Assn.,  191 
U.  S.  81,  48  L.  Ed.  105,  24  Sup.  Ct.  30,  holding  company  not  liable  for 
death  of  passenger  on  free  pass  caused  by  negligence  of  servants, 

158  U.  8.  58-67,  89  I*  Ed.  895,  15  Sup.  Ct.  789,  DU  BOIS  v.  KIBK. 

Application  of  old  device  to  novel  exigency  and  new  purpose,  is  patent- 
able. 

Approved  in  Salts  Textile  Mfg.  Co.  v.  Tingue  Mfg.  Co.,  227  Fed.  117, 
Steiner  patent  for  knitted  fabric  and  method  of  making  same  was  not 
anticipated,  and  is  infringed;  American  Bank  Protection  Co.  v.  Elec- 
tric Protection  Co.,  181  Fed.  354,  Robins  patent  for  drop  for  electric 
circuits  covering  new  automatic  plunger,  is  valid  and  infringed;  Han- 
cock v.  Boyd,  170  Fed.  605,  Hardy  patent  for  rotary  disc  plow  was  not 
anticipated,  and  is  infringed;  Roth  v.  Harris,  168  Fed.  282,  93  C.  C.  A. 
581,  Hobart  patent  for  tune-sheet  attachment  for  auto-pneumatic  pianos 
was  not  anticipated,  discloses  invention,  and  is  infringed;  Tubelt  Co. 
v.  Friedman,  158  Fed.  436,  Gaisman  patent  for  waist  belt  with  edges 
sewed  to  make  flat  surface  is  void  for  lack  of  invention;  American 
Sulphite  Pulp  Co.  v.  De  Grasse  Paper  Co.,  151  Fed.  55,  Russell  reissue 
patent  for  improvement  in  wood-pulp  digesters  is  void  for  lack  of  in- 
vention; Fenton  Metallic  Mfg.  Co.  v.  Office  Specialty  Mfg.  Co.,  12  App. 

D.  C.  218,  Hoffman  patent  for  improved  storage  case  for  books  and  for 
roller  shelves  is  valid  and  infringed;  Johnson  v.  Foos  Mfg.  Co.,  141 
Fed.  82,  72  C.  C.  A.  105,  holding  Johnson  patent  No.  506,268,  for  process 
for  separating  cotton-seed  and  hulls  from  fiber  after  ginning,  valid  and 
infringed;  Bryce  Bros.  Co.  v.  Seneca  Glass  Co.,  140  Fed.  171,  upholding 
Schrader  patent  No.  592,920,  for  glass-engraving  machine;  Killeen  v. 
Buffalo  Furnace  Co.,  140  Fed.  37,  Killeen  patent  No.  608,143,  for  cast- 
ing apparatus  for  blast  furnaces,  valid  and  infringed;  Westinghouse 
Elec.  etc.  Co.  v.  Stanley  Inst.  Co.,  133  Fed.  170,  68  C.  C.  A.  523,  uphold- 
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ing  Tesla  patents  Nos.  511,559  and  511,560,  for  improved  method  and 
means  of  operating  electric  motors;  Peters  v.  Union  Biscuit  Co.,  120 
Fed.  684,  sustaining  Peters  patent  No.  681,974  for  method  of  packing 
crackers  in  collapsible  interlocking  carton;  Thomson-Houston  Elec.  Co. 
v.  Elmira  etc.  By.  Co.,  69  Fed.  265,  sustaining  Van  Depeole  patent  No. 
424,695  for  electric  railway  switches  and  contacts;  Gould  Coupler  Co. 
v.  Pratt,  70  Fed.  626,  sustaining  Browning  patent  No.  254,106  for  car- 
coupler;  Taylor  v.  Sawyer  Spindle  Co.,  75  Fed.  309,  22  C.  C.  A.  203, 
rearrangement  of  spinning-spindles. 

Distinguished  in  New  York  Belting  etc.  Co.  v.  Sierer,  149  Fed.  768, 
holding  void  Furness  &  Watts  patent  No.  527,961,  for  tiled  floor. 

Right  to  patent  for  application  of  old  mechanical  process  or  con- 
trivance to  analogous  purpose.    Note,  20  E.  R.  0.  123. 

Right  to  patent  for  new  combination  of  machines  or  processes* 
Note,  20  E.  R.  0.  159. 

Use  of  different  mechanical  method  for  producing  result  as  in- 
fringement.   Note,  20  E.  R.  0.  689. 

Patent  Is  not  anticipated  by  one  with  different  objects  and  employing 
different  means. 

Approved  in  Oregon  etc.  R.  Co.  v.  United  States,  148  Fed.  606,  78 
C.  C.  A.  375,  railroad  grant  does  not  attach  to  lands  on  which  at  time 
of  definite  location  there  were  uncanceled  pre-emption  claims  on  record; 
Columbia  Wire  Co.  v.  Kokomo  etc.  Wire  Co.,  143  Fed.  123,  74  C.  C.  A. 
310,  holding  Bates  patent  No.  365,723,  for  wire-barbing  machine,  valid 
and  infringed  by  machine  of  Fredrich  patent  No.  711,303;  Bray  v. 
United  States  Net  etc.  Co.,  70  Fed.  1007,  process  for  tanning  leather 
is  not  anticipated  by  similar  process  for  dyeing  fabrics. 

Patentee  is  still  entitled  to  Injunction,  though  Infringer  can  accomplish 
same  result  by  different  method. 

Approved  in  Safety- Armorite  Conduit  Co.  v.  Mark,  207  Fed.  350,  125 
C.  C.  A.  16,  Garland  and  Garland  patent  for  process  of  treating  and 
enameling  metal  surfaces  is  valid  and  infringed;  Columbia  Wire  Co.  v. 
Kokomo  etc.  Wire  Co.,  143  Fed.  121,  74  C.  C.  A.  310,  holding  Bates 
patent  No.  365,723,  for  wire-barbing  machine,  valid  and  infringed  by 
machine  of  Fredrich  patent  No.  711,303. 

Distinguished  in  Westinghouse  Elec.  etc.  Co.  v.  Toledo  etc.  Ry.  Co., 
172  Fed.  391,  97  C.  C.  A.  69,  Brown  patent  for  method  of  electrical 
control  is  void  for  anticipation  by  Potter  patent. 

Costs  In  equity  being  discretionary,  decree  for  costs,  though  only  nomi- 
nal damages  allowed,  is  not  reversible. 

Distinguished  in  In  re  Michigan  Cent.  R.  R.  Co.,  124  Fed.  732,  59 
C.  C.  A.  643,  holding  decTee  of  Circuit  Court  against  litigant,  allowing 
costs  to  clerk  for  services  rendered,  is  appealable. 
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Review  of  allowance  of  costs  inter  partes  in  equity  ease.    Note, 
21  Ann.  Gas,  802,  803. 

Review  of  chancery  decree  for  costs  only.    Note,  6  Ann.  Gas.  100. 

Where  case  affirmed  on  merits  it  will  not  be  reversed  on  question  of 
costs. 

Approved  in  Horton  Mfg.  Co.  v.  White  Lily  Mfg.  Co.,  213  Fed.  478, 
130  C.  C.  A.  117,  motion  in  infringement  suit  to  strike  out  evidence  not 
pertinent  to  issues  contested  on  final  hearing  at  complainant's  cost,' 
is  addressed  to  discretion  of  trial  court,  and  cannot  be  entertained 
by  appellate  court;  Superior  Hay  Stacker  Mfg.  Co.  v.  Dain  Mfg.  Co., 
208  Fed.  559, 125  C.  C.  A.  551,  where  decree  in  infringement  suit  award- 
ing costs  to  complainant  is  affirmed  on  merits,  it  will  not  be  reversed 
on  question  of  costs ;  Charles  v.  United  States,  183  Fed.  567, 106  C.  C.  A. 
112,  where  decree  condemning  food  products  and  ordering  their  destruc- 
tion has  been  executed,  and  costs  taxed  against  claimant  have  been 
paid,  court  will  not  review  case  on  appeal  or  writ  of  error;  Blassen- 
game  v.  Boyd,  178  Fed.  4,  21  Ann.  Cas.  800,  101  C.  C.  A.  129,  where 
costs  of  hearing  resulted  largely  from  plaintiff's  attempt  to  introduce 
improper  evidence,  court  did  not  abuse  discretion  in  taxing  one-half  of 
costs  to  him ;  The  Eva  D.  Rose,  166  Fed.  103,  92  C.  C.  A.  85,  awarding 
of  costs  in  admiralty  is  within  discretion  of  court  and  not  subject  to 
review  where  that  is  sole  question  involved;  Conrad  Inv.  Co.  v.  United 
States,  161  Fed.  835,  88  C.  C.  A.  647,  decree  enjoining  interference  with 
water  rights  of  Indians  will  not  be  reversed  on  question  of  costs ;  Wright 
v.  Gorman-Wright  Co.,  152  Fed.  410,  81  C.  C.  A.  534,  in  suit  for  ap- 
pointment of  receiver  for  insolvent  corporation,  no  appeal  lies  from 
decree  respecting  costs  and  expenses;  Sproull  v.  Pratt  &  Whitney  Co., 
108  Fed.  965,  48  C.  C.  A.  167,  holding  decree  affirmed  on  merits  will  not 
be  reversed  on  question  of  costs;  Tyler  Min.  Co.  v.  Sweeney,  79  Fed. 
282,  24  C.  C.  A.  518,  error  on  appeal  cannot  be  taken  to  review  clerk's 
decision  on  taxation  of  costs;  Fifth  Congregational  Church  v.  Bright, 
28  App.  D.  C.  238,  on  appeal  from  decree  setting  aside  release  of  trust 
deed,  order  requiring  intervener  to  pay  one-half  of  costs  is  reversed. 

Distinguished  in  Blassengame  v.  Boyd,  178  Fed.  5,  21  Ann.  Cas.  800, 
101  C.  C.  A.  129,  majority  holding  decree  in  favor  of  plaintiff  taxing 
one-half  of  costs  to  him  was  not  abuse  of  judicial  discretion,  where 
much  of  costs  of  hearing  were  due  to  plaintiff's  attempt  to  introduce 
improper  evidence;  Western  Coal  etc.  Co.  v.  Petty,  132  Fed.  606,  65 
C.  C.  A.  667,  judgment  on  dismissal  at  law  denying  prevailing  party 
costs  is  reviewable  on  error;  Blanks  v.  Klein,  78  Fed.  395,  24  C.  C.  A. 
144,  decree  including  item  for  clerk's  fees  in  certifying  transcript  on 
former  appeal  is  reviewable*  on  merits ;  The  City  of  Augusta,  80  Fed. 
303,  25  C.  C.  A.  430,  when  force  of  statute  or  positive  law  rule  is 
involved,  appeal  lies  on  question  of  costs;  Nutter  v.  Brown,  58  W.  Va. 
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240, 1  L.  B.  A.  (N.  8.)  1083,  52  S.  E.  90,  decree  respecting  extraordinary 
costs,  such  as  compensation  of  receiver,  is  appealable. 

Appeal  from  decree  for  costs  only.    Note,  1  L.  R.  A,  (K.  8.)  1083* 

Miscellaneous.  Cited  in  Anderson  v.  Collins,  122  Fed.  458,  58  C.  C.  A. 
669,  holding  defensive  patent  to  show  anticipation  is  inadmissible  where 
not  issued  until  patent  in  suit  had  been  applied  for. 

15$  U.  8.  68-84,  89  L.  Ed.  899,  16  8np.  Ot  745,  RISDON  LOCOMOTIVE 
WORKS  v.  MEDART. 

Patent  may  issue  for  process  involving  chemical  action,  though  mech- 
anism necessary  in  carrying  it  out. 

Approved  in  Fireball  Gas  etc.  Co.  v.  Commercial  Acetylene  Co.,  239 
U.  S.  163,  60  L.  Ed.  201,  36  Sap.  Ct.  89,  holding  patent  for  acetylene 
gas-tank  is  for  apparatus,  and  expired  foreign  patent,  claimed  by  de- 
fendant to  be  identical,  was  for  methods;  Lovell-McConnell  Mfg.  Co. 
v.  Automobile  Supply  Mfg.  Co.,  212  Fed.  204,  Hutchinson  patents  re- 
lating to  alarm-horns  for  use  on  automobiles  disclose  invention,  and  are 
infringed;  Victor  Talking  Mach.  Co.  v.  Duplex  Phonograph  Co.,  177 
Fed.  254,  Berliner  patent  for  improvements  in  talking-machines  is  valid 
against  claim  of  anticipation  by  Edison  British  patent,  or  by  disclosures 
made  by  Bell  and  Tainter;  Donaldson  v.  Roksament  Stone  Co.,  170 
Fed.  196,  Stevens  patent  for  improved  process  of  forming  artificial 
stone  discloses  invention  and  is  infringed;  Expanded  Metal  Co.  v.  Gen* 
eral  Fireproofing  Co.,  164  Fed.  853,  854,  90  C.  C.  A.  611,  Golding  pat- 
ent for  method  of  making  expanded  sheet  metal  is  valid  and  infringed; 
Cameron  Septic  Tank  Co.  v.  Village  of  Saratoga  Springs,  159  Fed.  463, 
86  C.  C.  A.  483,  Cameron  patent  for  process  for  treating  sewage  in 
septic  tank  discloses  invention  and  is  infringed;  American  Grapho  Co. 
v.  Universal  Talking  Machine  Co.,  151  Fed.  596,  81  C.  C.  A.  139,  Jones 
patent  for  method  of  producing  sound  records  for  use  in  talking- 
machines  discloses  invention,  and  is  infringed;  In  re  Wright,  34  App. 
D.  C.  202,  204,  patent  for  process  for  hardening  cast  iron  by  adding 
powdered  material  to  molten  metal  is  anticipated;  In  re  Weston,  17 
App.  D.  C.  437,  439,  440,  441,  445,  process!  for  making  symmetrical 
movable  coil. for  electrical  measuring  instrument,  is  patentable;  Goldie 
v.  Diamond  State  Iron  Co.,  81  Fed.  178  (affirmed  in  84  Fed.  973,  28 
C.  C.  A.  589),  Goldie  patents  Nos.  394,113,  413,341,  for  railroad  spikes 
and  spike-pointing  machines;  Carnegie  Steel  Co.  v.  Cambria  Iron  Co., 
89  Fed.  754,  Jones  patent  No.  404,414,  for  process  of  preparing  blast- 
furnace metal  for  use  in  converter,  is  valid;  Melvin  v.  Potter,  91  Fed. 
152,  Melvin  patent  No.  412,279,  for  process  of  manufacturing  linoleum, 
is  valid;  American  Fibre-Shamois  Co.  v*  Buckskin-Fibre  Co.,  72  Fed. 
615,  Philadelphia  etc.  Supply  Co.  v.  Davis  etc.  Mfg.  Co.,  79  Fed. 
358,  Evans  v.  Suess  Ornamental  Glass  Co.,  81  Fed.  200,  and  Chicago 
Sugar  Ref.  Co.  v.  Charles  Pope  Glucose  Co.,  84  Fed.  982,  28  C.  C.  A. 
594,  arguendo. 
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Distinguished  in  Expanded  Metal  Co.  v.  Bradford;  214  it.  S.  382,  384, 
53  L.  Ed.  1040,  1041,  29  Sup.  Ct.  652,  Golding  patent  for  process  of 
expanding  metal  is  valid. 

Patemt  may  mot  issue  for  process  of  manufacture  consisting  solely  In 
operation  of  machine. 

Approved  in  Tompkins  v.  St.  Regis  Paper  Co.,  226  Fed.  747,  Tomp- 
•Irins  patent  for  process  of  making  paper  stock  is  for  process,  not  func- 
tion, but  is  void  for  anticipation;  Ball  v.  Coker,  210  Fed.  281,  127 
C.  C.  A.  126,  Ball  patent  for  process  for  hulling  cotton-seed  of  various 
sizes,  without  disintegrating  meats,  is  void  fof  lack  of  invention; 
United  States  Consol.  Seeded  Raisin  Co.  v.  Selma  Fruit  Co.,  195 
Fed.  270, 115  C.  C.  A.  234,  Forsyth  patent  for  process  of  treating  raisins 
is  void  for  lack  of  novelty;  Penn  Electrical  &  Mfg.  Co.  v.  Conroy,  185 
Fed.  512,  107  C.  C.  A.  611,  Conroy  reissue  patent  for  machine  for 
clipping  edges  of  glass  articles  is  void;  Conroy  v.  Penn  Elec.  &  Mfg. 
Co.,  155  Fed.  422,  Conroy  patent  for  method  of  ornamenting  glass  is 
void  as  being  for  mere  function  of  machine;  A.  B.  Dick  Co.  v.  Henry, 
160  Fed.  692,  Dick  patent  for  process  of  duplicating  typewritten  work 
is  not  patentable;  Cameron  Septic  Tank  Co.  v.  Saratoga  Springs,  151 
Fed.  261,  Cameron  patent  for  process  of  treating  sewage  is  void  for 
lack  of  invention;  Bradford  v.  Expanded  Metal  Co.,  146  Fed.  987,  77 
C.  C.  A.  230,  holding  void  Golding  patent  No.  527,242,  for  improvement 
in  process  of  expanding  sheet  metal ;  American  Graphophone  Co.  v.  Uni- 
versal etc.  Mfg.  Co.,  145  Fed.  643,  Jones  patent  No.  688,739,  for  method 
of  producing  sound  records;  Manhattan  etc.  Const.  Co.  v.  Helios-Upton 
Co.,  135  Fed.  788,  Baker  patent  No.  684,165,  for  method  of  regulating 
electric  circuits*,  is  void;  Cleveland  Foundry  Co.  v.  Detroit  Vapor  Stove 
Co.,  131  Fed.  743,  Jeavons  patent  No.  475,401,  for  oil-burner,  is  void ; 
Ballon  v.  Potter,  110  Fed.  970,  holding  void  for  lack  of  novelty  Ballon 
patent  No.  380,380,  for  improved  process  for  manufacturing  safety- 
pins  ;  Dodge  Mfg.  Co.  v.  Collins,  106  Fed.  938,  46  C.  C.  A.  53,  holding 
void  McNeal  patent  No.  351,064,  for  split  wood  in  pulley;  Dodge  Mfg. 
Co.  v.  Ohio  Valley  Pulley  Works,  101  Fed.  586,  holding  void  in  view 
of  prior  art  Philion  patent  No.  368,490,  for  process  for  construction 
of  pulleys;  National  Hollow  Brake  Beam  Co.  v.  Interchangeable 
Brake  Beam  Co.,  99  Fed.  767,  holding  void  for  anticipation  claims  1, 
2  and  7,  Hien  patent  No.  480,194,  consisting  chiefly  in  chamber  given  to 
compression  member  of  brake-beam;  Westinghouse  v.  Boyden  Power- 
Brake  Co.,  170  U.  S.  556,  42  L.  Ed.  1144,  18  Sup.  Ct.  716,  process,  to 
be  patentable,  must  involve  chemical  or  similar  elemental  action;  Gin- 
dorff  v.  Deering,  81  Fed.  953,  mere  manual  transposition  of  article  being 
operated  on  by  machine  to  present  another  part,  is  not  patentable; 
Stokes  Bros.  Mfg.  Co.  v.  Heller,  96  Fed.  106,  mechanical  operation  of 
combination  of  mechanical  elements  is  not  subject  of  process  patent. 
Under  authority  of  principal  case  following  have  been  held  void ;  Wells 
Glass  Co.  v.  Henderson,  67  Fed.  935,  15  C.  C.  A.  84,  Henderson  patent 
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No.  412,751,  for  process  of  manufacturing  cross-bars  for  window-sashes ; 
International  Tooth-Crown  Co.  v.  Bennett,  72  Fed.  170,  Low  patent  No. 
238,940  for  device  for  fixing  artificial  teeth;  Travers  v.  Hammock  & 
Fly-Net  Co.,  78  Fed.  639,  Rood  patent  No.  296,460  for  process  for 
making  hammocks;  Pratt  v.  Thompson  etc.  Spice  Co.,  83  Fed.  518, 
Pratt  patent  No.  407,684  for  process  of  polishing  nuts ;  American  Straw- 
board  Co.  v.  Elkhart  Egg-Case  Co.,  84  Fed.  966,  Williams  patent  No. 
533,331  for  process  of  manufacturing  egg-carriers;  Stearns  v.  Russell, 
85  Fed.  225,  29  C.  C.  A.  121,  Russell  patent  No.  389,485  for  pill-dipping 
device;  In  re  White,  31  App.  D.  C.  612,  denying  application  for  pat- 
ent for  process  of  making  metal  rings  for  pipe-couplings;  Busch  v. 
Jones,  16  App.  D.  C.  33,  patent  for  machine  and  process  for  drypressing 
folded  sheets  of  signatures  of  printed  matter  is  not  anticipated. 

Distinguished  in  Carnegie  Steel  Co.  v.  Cambria  Iron  Co.,  185  U.  S. 
425,  46  L.  Ed.  981,  22  Sup.  Ct.  707,  upholding  Jones  patent  No.  404,414, 
for  mixing  molten  pig  iron  to  secure  greater  uniformity  in  chemical 
composition ;  Busch  v.  Jones,  184  U.  S.  607,  46  L.  Ed.  712,  22  Sup.  Ct. 
535,  holding  invalid  claim  of  Jones  patent  No.  204,741,  for  process  for 
removing  type  indentations  from  printed  sheets;  Chisholm  v.  Johnson, 
106  Fed.  200,  upholding  Chisholm  patent  No.  421,244,  for  improvement 
in  method  of  hulling  green  peas;  United  States  Repair  etc.  Co.  v. 
Assyrian  Asphalt  Co.,  100  Fed.  974,  holding  void  Perkins  patent  No. 
501,537,  claim  1,  for  method  of  repairing  asphalt  pavement;  American 
Fibre  Chamois  Co.  v.  Buckskin  Fibre  Co.,  72  Fed.  514,  upholding  patent 
of  process  of  treating  wood  fibre ;  Chicago  Sugar-Ref .  Co.  v.  Charles  Pope 
Glucose  Co.,  84  Fed.  981,  28  C.  C.  A.  594,  Behr  patent  No.  247,152,  for 
process  of  treating  corn,  is  valid. 

Right  to  patent  for  new  process.    Note,  20  E.  R.  0.  133. 

Patent  for  superior  workmanship  is  Invalid. 
Approved  in  Drake-Castle  Pressed  Steel  Lug  Co.  v.  Brownell  &  Co., 
123  Fed.  90,  59  C.  C.  A.  216,  holding  void  for  want  of  patentable  in- 
vention Drake  patent  No.  491,091,  for  boiler  lug  stamped  or  swaged 
from  sheet  metal;  Edison  v.  American  Mutoscope  Co.,  114  Fed.  935, 
52  C.  C.  A.  546,  holding  void  Edison  patent  No.  589,168,  for  kineto- 
graphic  camera;  Blakesley  Novelty  Co.  v.  Connecticut  Web  Co.,  78 
Fed.  481,  origination  of  process,  employing  well-known  instrumentalities 
to  accomplish  better  results,  is  not  patentable;  Rynear  Co.  v.  Evans, 
83  Fed.  699,  Rynear  application  of  process  of  swaging  metal  blanks 
into  articles  of  manufacture  to  making  artificial  tooth-crowns  lacks 
invention;  Chicago  Film  Exchange  v.  Motion  Picture  Patents  Co.,  39 
App.  D.  C.  290,  293,  Edison  patent  for  photographic  film  to  represent 
moving  object  is  void  for  lack  of  invention. 

Demurrer  to  bill  for  infringement  should  be  sustained  if  patent  Is  in- 
valid. 

XVII— 13 
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Approved  in  Krell  Auto  Grand  Piano  Co.  v.  Story  etc.  Co.,  207  Fed. 
949,  125  C.  C.  A.  394,  Welin  patent  for  automatic  playing  attachment 
for  musical  instruments  is  not  void  on  its  face  for  lack  of  novelty  or 
as  aggregation  of  old  elements;  Card  v.  Standard  Coal  etc.  Co.,  202 
Fed.  352,  in  determining  questions  of  novelty  and  invention  on  demurrer 
to  bill  for  infringement  of-  patent,  court  may  take  judicial  notice  of 
facts  of  common  knowledge;  Charles  Boldt  Co.  v.  Nivison-Weiskopf 
Co.,  194  Fed.  873,  114  C.  C.  A.  617,  Boldt  design  patent  for  bottle  is 
void  on  its  face  for  lack  of  novelty;  Lange  v.  McGuin,  177  Fed.  222, 
101  C.  C.  A.  389,  Lange  patent  for  process  for  recovering  spirits  from 
internally  charred  liquor  casks,  is  not  void  on  face;  Strom  Mfg.  Co.  v. 
Weir  Frog  Co.,  83  Fed.  172,  27  C.  C.  A.  502,  (affirming  75  Fed.  283), 
and  Conley  v.  Marum,  83  Fed.  310,  both  applying  rule. 

Limited  in  American  Fiber-Chamois  Co.  v.  Williamson,  69  Fed.  248, 
power  to  adjudge  patent  void  on  demurrer  should  be  exercised  only  in 
very  plain  cases;  Patent  Button  Co.  v.  Consolidated  Fastener  Co.,  84 
Fed.  191,  and  Ballou  v.  Potter,  88  Fed.  787,  patent  will  only  be  declared 
void  on  demurrer  where  it  is  clear  that  under  no  possible  proof  could 
invention  be  shown. 

Miscellaneous.  Cited  in  Parsons  v.  Seelye,  100  Fed.  453,  454,  40 
C.  C.  A.  484,  holding  court  may  take  judicial  notice  of  prior  art  but  not 
when  it  consists  of  a  single  patent. 

158  U.  S.  85-98,  39  L,  Ed.  906,  15  Sup.  Ct.  796,  WHITNEY  v.  TAYLOR. 

Condition  of  title,  on  railroad's  definite  location,  determines  whether 
land  passes  to  it. 

Approved  in  Eastern  Oregon  Land  Co.  v.  Brosnan,  147  Fed.  813,  and 
United  States  v.  Oregon  etc.  R.  Co.,  143  Fed.  771,  75  C.  C.  A.  66,  both 
following  rule ;  Northern  Pacific  Ry.  Co.  v.  Trodick,  221  U.  S.  217,  55 
L.  Ed.  709,  31  Sup.  Ct.  607,  where  Northern  Pacific  land  grant  had  not 
attached  on  account  of  actual  occupation,  settler's  delay  in  filing  after 
survey  did  not  inure  to  benefit  of  company;  St.  Paul  etc.  Ry.  Co.  v. 
Donohue,  210  U.  S.  40,  52  L.  Ed.  949,  28  Sup.  Ct.  600,  right  of  railroad 
to  select  indemnity  lands,  nonmineral  and  not  reserved,  under  act  of 
1892,  does  not  include  land  entered  by  homesteader;  Northern  Lumber 
Co.  v.  O'Brien,  204  U.  S.  199,  51  L.  Ed.  442,  27  Sup.  Ct.  249,  grant 
to  Northern  Pacific  Railroad  by  act  of  1864  did  not  include  land  within 
existing  withdrawal  made  under  grant  to  another  road;  Southern  Pac. 
R.  R.  Co.  v.  United  States,  200  U.  S.  360,  50  L.  Ed.  515,  26  Sup.  Ct. 
298  (affirming  133  Fed.  666,  66  C.  C.  A.  560),  where  some  of  lands  in 
place  limits  of  railroad  grant  were  within  Mexican  grant  survey,  latter 
grant  withdrawn  from  railroad  grant  though  on  resurvey  some  of  lands 
excluded ;  McMichael  v.  Murphy,  197  U.  S.  311,  49  L.  Ed.  769,  25  Sup. 
Ct.  460  (affirming  12  Okl.  160,  163,  70  Pac.  191,  192),  holding  homestead 
entry  on  land  in  Oklahoma  valid  on  face,  though  made  by  one  person- 
ally disqualified  to  make  entry,  prevents  initiation  of  homestead  rights 
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by  another  while  it  remains  uncanceled  of  record;  United  States  v. 
Bagnell  Timber  Co.,  178  Fed.  799,  102  C.  C.  A.  243,  in  action  to  recover 
for  timber  cut  from  abandoned  homestead  entry  afterward  relinquished, 
that  another  was  in  possession  at  time  of  trespass  is  no  defense ;  United 
States  v.  Northern  Pac.  R.  Co.,  170  Fed.  856,  857,  homestead  entry 
abandoned  and  canceled  prior  to  location  of  road  passed  under  grant 
to  railroad ;  Neff  v.  United  States,  165  Fed.  281,  91  C.  C.  A.  241,  tim- 
ber culture  entry  not  having  expired  by  mere  expiration  of  thirteen 
years  from  its  date,  officers  could  receive  final  proofs  thereafter,  and 
forged  affidavit  received  as  part  of  proof  was  sufficient  to  form  basis 
for  conviction  under  Rev.  Stats.,  §5418;  United  States  v.  Chicago  etc. 
Ry.  Co.,  160  Fed.  823,  87  C.  C.  A.  592,  action  of  State  of  Iowa  in  filing 
lists  of  lands  claimed  under  swamp-land  grant  did  not  prevent  passing 
of  lands  in  lists  to  McGregor  Western  Railroad  under  grant  of  1864; 
United '  States  v.  Chicago  etc.  Ry.  Co.,  148  Fed.  889,  mere  selection 
and  filing  of  lists  of  swamp-lands  by  State  agents  without  approval  by 
land  commissioner  does  not  reserve  lands  within  meaning  of  exception 
in  railroad  grant;  McCune  v.  Essig,  118  Fed.  280,  holding  child  of 
bomestead  settler  who  died  before  completion  of  right,  whose  widow 
completed  same,  takes  no  interest  therein ;  St.  Louis  etc.  R.  Co.  v.  Budd, 
112  Ark.  109,  165  S.  W.  266,  grant  of  railroad  right  of  way  through 
public  lands  did  not  apply  to  homestead  entry;  Messenger  v.  Kingsbury, 
158  Cal.  618,  112  Pac.  68,  purchaser  of  swamp-lands  whose  survey  had 
not  been  approved  and  who  had  not  paid  price  acquired  no  vested  rights, 
and  legislature  could  withdraw  lands  from  sale;  Gould  v.  Pollard,  129 0 
La.  12,  55  South.  692,  land  within  place  limits  of  grant  to  railroad 
occupied  by  actual  settler  was  excepted  from  grant;  Enid  &  Anadarko 
Ry.  Co.  v.  Kephart,  19  Okl.  12,  91  Pac.  1053,  homestead  entry  segregates 
land  from  public  domain  and  precludes  it  from  subsequent  appropria- 
tion for  railroad  right, of  way;  Morrow  v.  Warner  Valley  Stock  Co.,  56 
Or.  338,  101  Pac.  181,  person  making  homestead  entry  on  lands  within 
limits  of  swamp-land  grant  after  passage  of  Swamp—land  Act  but  be- 
fore issuance  of  patent  was  entitled  to  land;  Oregon  Short  Line  R.  R. 
Co.  v.  Fisher,  26  Utah,  185,  72  Pac.  933,  holding  uncanceled  homestead 
entry  segregates  land  from  subsequent  railroad  grant;  dissenting  opin- 
ion in  Weyerhaeuser  v.  Hoyt,  219  U.  S.  410,  55  L.  Ed.  274,  31  Sup.  Ct. 
30,  majority  holding  railroad's  rights  to  lieu  lands  embraced  in  selec- 
tion were  superior  to  those  of  purchaser  under  Timber  and  Stone  Act 
who  filed  pending  final  decision  by  secretary;  dissenting  opinion  in 
Morrow  v.  Warner  Valley  Stock  Co.,  56  Or.  358,  101  Pac.  188,  majority 
holding  homesteader  making  entry  on  land  within  limits  of  swamp-land 
grant  after  passage  of  Swamp-land  Act,  but  before  issuance  of  patent, 
was  entitled  to  land;  Jamestown  etc.  R.  R.  Co.  v.  Jones,  7  N.  D.  625, 
76  N.  W.  228,  arguendo. 

If  pre-emption  or  homestead  claim  of  record  when  railroad  located,  it 
J*  excepted  from  grant. 
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Approved  in  Shiver  v.  United  States,  159  U.  S.  494,  40  L.  Ed.  232, 
16  Sup.  Ct.  55,  Weeks  v.  Bridgman,  159  U.  S.  546,  40  L.  Ed.  264,  16 
Sup.  Ct.  74,  and  Northern  Pae.  R.  R.  Co.  v.  Sanders,  166  U.  S.  632,  41 
L.  Ed.  1143,  17  Sup.  Ct.  675,  all  reaffirming  rule;  Southern  Pae.  R.  R. 
Co.  v.  Brown,  75  Fed.  90,  21  C.  C.  A.  236,  claim  to  land,  as"  included  in 
confirmed  Mexican  grant,  excepts  same  from  railroad  grant;  United 
States  v.  Southern  Pae.  R.  R.  Co.,  76  Fed.  136,  existence  of  State's 
claim  for  lands,  to  cover  deficiency  in  school  lands,  is  sufficient  to  except 
from  grant  to  railroad;  Herrington  v.  Clark,  56  Kan.  649,  44  Pae.  626, 
uncanceled  entry  excludes  land  from  railroad  grant;  dissenting  opinion 
in  Sanborn  v.  Knight,  100  Wis.  222,  75  N.  W.  1011,  majority  holding 
abandonment  of  pre-emption  elaim  and  obtaining  patent  after  filing 
amended  statement,  covering  different  tract,  is  cancellation  of  first  claim. 

Distinguished  in  Northern  Pae.  Ry.  v.  De  Lacey,  174  U.  S.  627,  633, 
43  L.  Ed.  1115,  19  Sup.  Ct.  793,  795,  (reversing  72  Fed.  733,  734,  19 
C.  C.  A.  157),  expired  right  of  pre-emption  cannot  except  land  from 
railroad  grant;  Murray  v.  Polglase,  23  Mont.  419,  59  Pae.  443,  holding 
entryman  of  mining  claim  making  final  entry  and  receiving  receiver's 
receipt  must  nevertheless  perform  annual  representation  work. 

Settlement  is  initial  fact  respecting  pre-emption;   entry,  as  respects 
homestead. 

Approved  in  Northern  Pae.  Ry.  Co.  v.  McCormick,  fl4  Fed.  939,  36 
C.  C.  A.  560,  settler  residing  on  land  at  filing  of  plaintiff's  map  of  loca- 
tion has  superior  pre-emption  right;  Nelson  v.  Big  Blackfoot  Mill  Co., 
•17  Mont.  554,  44  Pae.  82,  homestead  claim  attaches  on  making  homestead 
filing,  and  subsequent  timber  permit  is  inoperative. 

Under  act  of  1841,  settlement  alone,  without  declaratory  statement, 
creates  no  pre-emption  right. 

Approved  in  Tarpey  v.  Madsen,  178  U.  S.  225,  44  L.  Ed.  1047,  20  Sup. 
Ct.  852,  holding  relative  rights  of  railroad  company  and  individual 
entryman  must  be  determined  by  record  evidence;  Trodick  v.  Northern 
Pae.  Ry.  Co.,  164  Fed.  918,  919,  90  C.  C.  A.  653,  unsurveyed  land  occu- 
pied by  settler  with  intention  of  acquiring  title  under  homestead  law 
did  not  pass  under  grant  to  railroad ;  Bergstrom  v.  Alaska  Cent.  Ry.  Co., 
3  Alaska,  436,  homestead  entryman  in  Alaska,  by  filing  of  notice  with 
recorder,  occupation  and  improvement  of  land  does  not  acquire  vested 
right ;  United  States  v.  Hitchcock,  21  App.  D.  C.  264,  denying  mandamus 
to  compel  secretary  to  issue  patent  to  person  having  filed  selection  of 
nonmineral  lands  as  lieu  lands,  where  protests  were  filed  against  selec- 
tion and  protestants  occupying  land  discovered  petroleum  therein ;  Union 
Pae.  R.  Co.  v.  Harris,  76  Kan.  258,  91  Pae.  69,  tract  of  land  occupied  by 
settler  who  had  filed  declaratory  statement  was  not  public  land  within 
meaning  of  provision  of  act  of  1862  giving  railroad  right  of  way  through 
public  lands;  Northern  Pae.  R.  R.  Co.  v.  Colburn,  164  U.  S.  387,  41 
L.  Ed.  480,  17  Sup.  Ct.  99,  occupation  and  cultivation,  without  entry 
in  land  office,  do  not  except  from  railroad  grant ;  Central  Pae.  R.  R.  Co. 
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v.  McCann,  126  Cal.  554,  58  Pac.  1045,  performance  of  acts  prior  to  pre- 
emption filing  does  not  except  lands  from  grant  under  act  of  1862; 
Springer  v.  Clopath,  26  Nev.  195,  65  Pac.  806,  holding  mere  occupancy 
of  land  at  time  same  was  listed  to  State  as  unoccupied  land  by  act  of 
1880  gives  occupant  no  title  against  purchaser  from  State. 

Acceptance  and  noting  of  declaratory  statement  is  official  recognition 
off  pre-emption. 

Approved  in  Eastern  Oregon  Land  Co.  v.  Bros  nan,  147  Fed.  811,  fol- 
lowing rule ;  Northern  Pac.  Ry.  Co.  v.  De  Lacey,  174  U.  S.  634,  43  L.  Ed. 
1115,  19  Sup.  Ct.  796  (reversing  72  Fed.  702, 19  C.  C.  A.  157),  arguendo. 

Miscellaneous.  Cited  in  Oregon  &  C.  R.  R.  Co.  v.  United  States,  190 
U.  S.  192,  193,  47  L.  Ed.  1015,  23  Sup.  Ct.  676,  holding  lands  settled 
under  Oregon  Donation  Act  1850,  but  abandoned  fifteen  years  before 
their  selection  as  lieu  land  uader  grant  of  1866  to  railroad,  are  not  re- 
served therefrom;  United  States  v.  Central  Pac.  R.  R.  Co.,  84  Fed.  220, 
as  to  exemption  of  mineral  lands. 

15$  U.  8.  98-105,  39  L.  Ed.  910,  15  Sup.  Ot  802,  QXFLT  ETC.  BT.  OO.  V. 


Texas  law  penalizing  overcharge  cannot  apply  to  interstate  shipment, 
but  yields  to  commerce  law. 

Approved  in  Spratlin  v.  St.  Louis  etc.  Ry.  Co.,  76  Ark.  83,  88  S.  W. 
836,  following  rule ;  Louisville  etc.  R.  R.  Co.  v.  Maxwell,  237  U.  S.  97, 
L.  R.  A.  1915E,  665,  59  L.  Ed.  855,  35  Sup.  Ct.  494,  traveler  expressing 
desire  to  go  by  different  route  from  direct  route  must  pay  filed  tariff 
rates  for  route  taken,  notwithstanding  misquotation  by  carrier's  agent; 
Boston  etc.  R.  R.  Co.  v.  Hooker,  233  U.  S.  112,  113,  Ann.  Oas.  1915D, 
593,  58  L.  Ed.  876,  L.  R.  A.  1915B,  450,  34  Sup.  Ct.  526,  provision  in. 
tariff  schedule  limiting  liability  of  railroad  for  baggage  unless  value  is 
declared  and  excess  rate  paid  is  valid,  and  is  sufficient  notice  to  pas- 
senger; Illinois  Central  R.  R.  Co.  v.  Henderson  Elevator  Co.,  226  U.  S. 
447,  57  L.  Ed.  292,  33  Sup.  Ct.  176,  failure  to  post  rates  does  not  estop 
carrier  from  collecting  published  tariff  rate  notwithstanding  lower  rate 
may  have  been  quoted  to  shipper;  Louisville  etc.  R.  R.  Co.  v.  Mottley, 
219  U.  S.  477,  84  L.  R.  A.  (N.  S.)  671,  55  L.  Ed.  301,  31  Sup.  Ct.  265, 
act  of  1887  as  amended  by  act  of  1906  prohibiting  carrier  from  char- 
ging different  compensation  means  that  transportation  shall  be  paid  for 
by  all  alike  and  in  cash;  New  York  Central  etc.  R.  R.  Co.  v.  United 
States,  212  U.  S.  504,  53  L.  Ed.  627,  29  Sup.  Ct.  309,  holding  Elkins  Act 
applies  to  rebates  paid  after  act  went  into  effect  in  pursuance  of  agree- 
ment made  prior  to  act;  Texas  etc.  Ry.  Co.  v.  Mugg,  202  U.  S.  244,  50 
L.  Ed.  1013,  26  Sup.  Ct.  628,  carrier  may  exact  regular  rate  from  inter- 
state shipper  as  shown  by  published  schedules  on  file  with  Interstate 
Commission,  though  lower  rate  quoted  by  carrier  to  shipper  who  shipped 
under  quoted  rate;  Hocking  Valley  Ry.  Co.  v.  Lackawanna  Coal  etc. 
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Co.,  224  Fed.  932, 140  C.  C.  A.  408,  joint  proportional  rate  made  by  rail- 
roads from  district  in  West  Virginia  to  Toledo  on  coal  for  lake  ship- 
ments, did  not  apply  to  coal  sold  to  vessels  at  Toledo  as  banker  coal; 
Union  Pac.  R.  Co.  v.  American  Smelting  &  Refining  Co.,  202  Fed.  723, 
121  C.  C.  A.  182,  consignee's  acceptance  of  interstate  shipment  of  ore 
and  part  payment  of  freight  charges  raises  implied  contract  to  pay  bal- 
ance of  such  charges;  St.  Louis  Southwestern  Ry.  Co.  v.  Lewellen  Bros., 
192  Fed.  642,  113  C.  C.  A.  414,  where  railroad  failed  to  file  and  post 
established  rate  between  certain  points,  shipper  required  to  pay  higher 
rate  on  shipment  of  cattle  may  recover  difference  as  damages;  E.  E. 
Taenzer  &  Co.  v.  Chicago  etc.  Ry.  Co.,  191  Fed.  549,  112  C.  C.  A.  153, 
agreement  by  interstate  railroad  to  accept  less  than  published  rate  by 
dividing  same  with  shipper  which  built  track  over  its  own  lands  con- 
nected with  railroad's  line  violates  Interstate  Commerce  Act;  Louis- 
ville etc.  R.  Co.  v.  Dickerson,  191  Fed.  709,  112  C.  C.  A.  295,  stipulation 
in  bill  of  lading  for  less  than  rate  filed  and  published  in  tariff  schedule 
is  void ;  Morrisdale  Coal  Co.  v.  Pennsylvania  R.  Co.,  176  Fed.  754,  where 
alleged  unlawful  discrimination  in  distribution  of  coal  cars  in  violation 
of  Interstate  Commerce  Act  applied  to  class  of  shippers,  .Interstate 
Commerce  Commission  had  exclusive  original  jurisdiction;  Camden  Iron 
Works  v.  United  States,  158  Fed.  569,  85  C.  C.  A.  585,  where  transit 
company,  carrier  by  water,  agrees  to  certain  rate  on  shipment  of  iron 
pipe  from  Philadelphia  to  Winnipeg,  and  makes  refund  of  excess  it  was 
not  under  common  arrangement  within  meaning  of  Elkins  Act  so  as  to 
make  shipper  liable  for  receiving  rebate;  Baltimore  &  O.  R.  Co.  v.  Ham- 
burger, 155  Fed.  852,  under  Interstate  Commerce  Act  requiring  carriers 
to  publish  and  file  schedules,  provision  in  passenger's  ticket  making  it 
nontransferable,  where  no  such  limitation  is  shown  in  schedule,  is  void; 
•  Armour  Packing  Co.  v.  United  States,  153  Fed.  18,  14  L.  R.  A,  (N.  S.) 
400,  82  C.  C.  A.  135,  contract  between  carrier  and  shipper  to  transport 
latter 's  goods  in  interstate  or  foreign  commerce  at  established  rate  for 
definite  time  is  ineffective  after  higher  rate  has  been  filed  and  published 
as  required  by  law ;  United  States  v.  Pennsylvania  R.  Co.,  153  Fed.  628, 
indictment  of  carrier  for  charging  lower  rate  than  that  established  by 
joint  tariff  for  transportation  of  petroleum  was  not  defective  for  fail- 
ure to  allege  that  lower  rate  was  not  scheduled  and  filed  as  required  by 
law;  United  States  v.  New  York  Cent.  &  H.  R.  R.  Co.,  153  Fed.  632, 
indictment  of  carrier  for  failure  to  file  rates  for  interstate  shipment  of 
petroleum,  in  violation  of  Elkins  Act,  sufficiently  charged  common 
arrangement  between  carriers  for  through  shipment  under  joint  tariff; 
Central  of  Georgia  Ry.  Co.  v.  Birmingham  Sand  etc.  Co.,  9  Ala.  App. 
424,  64  South.  204,  holding  consignee  could  not  maintain  action  against 
carrier  for  damages  for  failure  to  post  lawful  rate  as  required  by  Inter- 
state Commerce  Act;  St.  Louis  etc.  Ry.  Co.  v.  Wolf,  100  Ark.  27,  Ann. 
Oaa.  1913C,  1384,  139  S.  W.  537,  where  carrier  receives  goods  for  inter- 
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state  shipment  and  agent  by  mistake  quotes  rate  for  car  of  eighty  thou- 
sand pounds  capacity  on  shipments  actual  weight  of  forty  thousand 
pounds,  carrier's  lien  is  for  amount  fixed  by  published  rates,  since 
otherwise  discrimination  in  favor  of  shipper  would  result ;  Arkansas  etc. 
RyfCo.  v.  German  Nat.  Bank,  77  Ark.  490,  92  S.  W.  525,  upholding 
Kirby's  Dig.,  §§  530,  53i,  prohibiting  delivery  of  goods  by  carrier  with- 
out surrender  of  bill  of  lading  and  punishing  violations  thereof;  Georgia 
R.  R.  v.  Creety,  5  Ga.  App.  425,  63  8.  E.  529,  where  agent  of  carrier 
quotes  lower  rate  and  shipper  refuses  to  pay  difference  between  rate 
quoted  and  published  rate,  carrier  may  maintain  action  to  recover  such 
difference;  St.  Louis  etc.  Ry.  Co.  v.  J.  S.  Patterson  Const.  Co.,  181  In<L 
308,  309, 104  N.  E.  514,  holding  State  court  has  no  jurisdiction  of  action 
by  shipper  to  recover  overcharges  under  Interstate  Commerce  Act; 
State  ex  rel.  Farmers'  Trust  Co.  v.  Township  Board  of  Finance,  181 
Ind.  371,  104  N.  E.  759,  act  defining  character  of  bonds  and  securities 
to  be  furnished  by  depositories  of  public  funds,  is  valid;  Baltimore  etc. 
Ry.  Co.  v.  New  Albany  Box  etc.  Co.,  48  Ind.  App.  655,  94  N.  E.  909, 
interstate  carrier  may  recover  from  shipper  difference  between  legal 
freight  rate  as  fixed  by  schedule  filed  with  commerce  commission  and 
less  amount  paid  by  shipper  by  mutual  mistake;  City  School  Corpora- 
tion v.  Hickman,  47  fnd.  App.  506,  94  N.  E.  831,  holding  law  would 
write  into  contract  minimum  statutory  wages  and  teacher  could  recover 
difference  between  contract  and  minimum  wage;  Banner  v.  Wabash 
R.  Co.,  131  Iowa,  406,  108  N.  W.  760,  holding  State  court  had  jurisdic- 
tion of  action  to  recover  excessive  and  unauthorized  charge  for  inter- 
state shipment  in  violation  of  Interstate  Commerce  Act  and  of  contract 
between  railroad  and  shipper;  Schenberger  v.  Union  Pac.  R.  Co.,  84 
Kan.  81,  33  L.  R.  A.  (N.  S.)  391,  113  Pac.  434,  shipper,  relying  on  rate 
quoted  by  railroad  agent  for  interstate  shipment  of  wheat,  in  fixing 
price  to  customer,  cannot  recover  excess  charged  in  accordance  with 
published  rate;  Chesapeake  etc.  Ry.  Co.  v.  Maysville  Brick  Co.,  132  Ky. 
651,  653,  116  S.  W.  1185,  contract  with  railroad  for  transportation  of 
freight  between  two  points  in  State  at  rate  less  than  regular  rate  is  void, 
though  shipper  did  not  know  that  he  was  receiving  preferential  rate; 
Louisiana  Ry.  etc.  Co.  v.  Holly,  127  La.  618,  53  South.  883,  that  initial 
carrier  in  interstate  shipment  failed  to  ship  by  practical  route  to  which 
lowest  charge  applied,  did  not  prevent  connecting  carrier  from  collect- 
ing published  rate  for  its  line,  and  shipper's  remedy  is  against  initial 
carrier  for  damages ;  New  York  etc.  R.  Co.  v.  York  &  Whitney  Co.,  215 
Mass.  40,  102  N.  E.  368,  collection  by  interstate  carrier  of  rate  less  than 
that  in  published  schedule  does  not  preclude  it  from  collecting  balance; 
Hooker  v.  Boston,  209  Mass.  602,  603,  Ann.  Ca^s.  1912B,  669,  95  N.  E. 
946,  in  absence  of  provision  in  Interstate  Commerce  Act,  filing  by  car- 
rier of  limitation  of  liability  for  loss  of  passenger's  ba^srage,  is  not 
binding  on  passenger  having  no  knowledge   thereof;   Famsworth   v. 
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National  Express  Co.,  166  Mich.  680,  132  N,  W,  442,  failure  of  shipper 
to  demand  receipt  containing  limited  liability  clause,  did  not  relieve 
carrier  from  obligation  of  giving  such  receipt  if  it  desired  to  limit  lia- 
bility, and  shipper  could  recover  full  value  of  lost  package;  Donovan  v. 
Wells,  Fargo  &  Co.,  265  Mo.  314,  177  S.  W.  846,  agent  of  carrier  could 
bind  shipper  to  contract  limiting  liability  for  carriage  of  horse  to 
seventy-five  dollars,  as  carrier  could  not  legally  carry  horse  at  rate 
given  if  declared  value  was  over  seventy-five  dollars ;  Ligon  v.  St.  Louis 
etc.  R.  Co.,  184  Mo.  App.  196,  168  S.  W.  649,  under  Interstate  Com- 
merce Act  prohibiting  undue  preferences,  passenger  had  no  right  to  be 
transported  over  longer  route  at  rate  applicable  to  shorter  route 
between  two  points;  Sloop  v.  Delano,  182  Mo.  App.  302,  170  S.  W.  386, 
under  acts  of  Congress,  negligence  of  agent  of  railroad  in  giving  wrong 
rates  docs  not  give  shipper  cause  of  action  for  damages;  Drey  &  Kahn 
Glass  Co.  v.  Missouri  Pac.  Ry.  Co.,  156  Mo.  App.  184,  136  S.  W.  759, 
mere  fact  that  shipper  shipped  under  rate  prescribed  for  limited  lia- 
bility did  not  operate  as  limitation  upon  carrier's  liability,  nor  did 
acceptance  of  published  interstate  rate  operate  as  constructive  knowl- 
edge sufficient  as  basis  of  contract  limiting  liability;  Virginia-Carolina 
Peanut  Co.  v.  Atlantic  etc.  R.  Co.,  166  N.  C.  67,  82  S.  E.  3,  where  car- 
rier refused  to  deliver  shipment  to  consignee  until  shipper  paid  greater 
freight  rate  than  that  published,  shipper  could  recover  excess  as  illegal 
charge  paid  under  duress ;  Kessenger  v.  Fitzgerald,  152  N.  C.  252,  67 
S.  E.  590,  action  by  shipper  to  recover  full  value  of  racehorse  shipped 
in  interstate  commerce  at  limited  liability  rate  without  knowledge  of 
different  rate,  does  not  make  him  guilty  of  seeking  preferential  rate  in 
violation  of  Interstate  Commerce  Act;  Atchison  etc.  Ry.  Co.  v.  Holmes, 
18  Okl.  100,  90  Pac.  24,  where  rate  agreed  upon  between  station  agent 
and  shipper  was  less  than  published  rate,  and  latter  was  collected, 
difference  cannot  be  recovered  in  action  by  shipper;  Aldrich  v.  South- 
ern Ry.  Co.,  95  S.  C.  430,  79  S.  E.  318,  shipper  may  recover  in  action  in 
State  court  against  interstate  carrier  for  damages  for  refusal  to  trans- 
port shipment  at  regular  interstate  rate;  Hardaway  v.  Southern  Ry. 
Co.,  90  S.  C.  478,  480,  482,  Ann.  Cas.  191SD,  266,  73  S.  E.  1021,  1022, 
1023,  shipper  could  recover  in  State  court  freight  charge  in  excess  of 
rate  fixed  by  schedule  filed  and  of  rate  agreed  upon  in  bill  of  lading; 
Great  Northern  Ry.  Co.  v.  Loonan  Lumber  Co.,  25  S.  D.  159,  125  N.  W. 
645,  holding  carrier  could  not  recover  greater  rate  for  shorter  than 
longer  haul,  where  there  was  no  reason  by  peculiar  geographical  posi- 
tion or  otherwise  for  such  rate;  Melody  v.  Great  Northern  Ry.  Co.,  25 
S.  D.  612,  Ann.  Gas.  19120,  727,  30  L.  R.  A.  (N.  S.)  568,  127  N.  W.  545, 
ticket  issued  in  violation  of  orders  of  commerce  commission  confers  no 
right  to  passage,  and  passenger  may  be  ejected  without  liability  by  car- 
rier for  damages ;  Southern  Pac.  Co.  v.  Frye  &  Bruhn,  82  Wash.  13,  143 
Pac.  164,  holding  published  interstate  rate  on  shipment  of  sheep  did 
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not  prevent  readjustment  of  freight  rate  on  basis  of  shipment  in  double- 
deck  cars,  where  carrier  for  its  own  convenience  used  single-deck  cars; 
Fisher  v.  Great  Northern  Ry.  Co.,  49  Wash.  210,  95  Pac.  79,  where 
through  freight  rate  included  rate  for  foreign  ocean  transportation,  fact 
that  proporation  from  port  of  entry  to  destination  was  less  than  rate 
scheduled  did  not  necessarily  make  it  violation  of  Interstate  Commerce 
Act ;  Coeur  d  'Alene  etc.  Ry.  Co.  v.  Union  Pac.  R.  Co.,  49  Wash.  251,  95 
Pac.  74,  where  railroad  contracted  to  ship  new  box-cars  free  in  return 
for  use  in  transit,  and  published  rate  was  ninety  dollars  per  car  and 
use  in  transit,  owner  of  car  could  not  recover  ninety  dollars  per  car, 
collected  by  railroad;  Kinnavey  v.  Terminal  R.  Assn.,  81  Fed.  803,  rate 
schedule  published  by  order  of  commission  is  prima  facie  criterion  as 
to  reasonableness  of  rates;  Southern  Ry.  v.  Harrison,  119  Ala.  546,  72 
Am.  St.  Rep.  941,  43  L.  R.  A  388,  24  South.  557,  shipper  cannot  recover 
goods  or  detention  charges  on  tender  of  less  than  schedule  rates,  irre- 
spective of  contract;  Houston  etc.  Ry.  Co.  v.  Peters,  15  Tex.  Civ.  App. 
519,  40  S.  W.  431,  reaffirming  invalidity  of  said  act;  Houston  etc.  R.  R. 
Co.  v.  Dumas  (Tex.  Civ.  App.),  43  S.  W.  610,  contract  for  less  than 
posted  rate  for  interstate  shipments  is  unenforceable;  dissenting  opin- 
ion in  Mitchell  Coal  etc.  Co.  v.  Pennsylvania  R.  R.  Co.,  230  U.  S.  292, 
57  L.  EcL  1490,  33  Sup.  Ct.  916,  majority  holding  carrier  may  make  rea- 
sonable allowance  to  shipper  for  lateral  hauling;  dissenting  opinion  in 
Austin  v.  Tennessee,  179  U.  S.  378,  45  L.  Ed.  240,  21  Sup.  Ct.  146,  major- 
ity upholding  Tenn.  Acts  1897,  c.  30,  prohibiting  importation  or  sale  of 
eigarettes  or  cigarette  papers. 

Distinguished  in  Missouri  etc.  Ry.  Co.  v.  Haber,  56  Kan.'  707,  44  Pac. 
637,  act  of  Congress  (1884)  establishing  bureau  of  animal  industry  does 
not  nullify  Kansas  act  for  protection  from  diseased  cattle;  dissenting 
opinion  in  Boston  etc.  R.  R.  Co.  v.  Hooker,  233  U.  S.  147,  149, 151,  Ann. 
Cas.  1915D,  593,  L.  R.  A  1915B,  450,  58  L.  EcL  889,  890,  891,  34  Sup. 
Ct.  526,  majority  holding  limitation  of  liability  for  baggage  in  tariff 
schedule,  unless  value  is  declared  and  excess  rate  paid,  is  valid,  and  is 
sufficient  notice  to  passenger;  dissenting  opinion  in  Schenberger  v. 
Union  Pac.  R.  Co.,  84  Kan.  83,  33  L.  R.  A.  (N.  S.)  391,  113  Pac.  435, 
majority  holding  shipper  relying  on  rate  quoted  by  railroad  agent  for 
interstate  shipment  of  wheat,  in  fixing  price  to  customer,  cannot  recover 
excess  charged  in  accordance  with  published  rate. 

State  regulation  of  railroads  as  interference  with  interstate  com- 
merce.   Note,  7  Ann.  Cas.  14. 

Validity  and  enforceability  of  contract  by  carrier  to  carry  goods 
at  discriminating  rate  fixed  by  mistake.    Note,  16  Ann.  Gas.  455. 

Effect  of  statutory  provisions  against  rebates  on  contracts  for  less 
than  established  rates.    Note,  14  L.  R.  A  (N.  S.)  401. 
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Right  of  carrier  to  recover  difference  between  rate  charged  and 
proper  rate.    Note,  49  L.  R.  A.  (N.  8.)  94. 

State  law,  conflicting  with  Federal  on  same  subject  matter,  causing  con- 
flict of  duty,  must  yield. 

Approved  in  Port  Richmond  etc.  Ferry  Co.  v.  Board  of  Chosen  Free- 
holders, 234  U.  S.  330,  58  L.  Ed.  1335,  34  Sup.  Ct.  821,  in  absence  of 
action  by  Congress  State  may  fix  rates  of  ferriage  from  its  shores  to 
another  State,  but  this  will  not  preclude  other  State  from  making  rates 
from  its  shores;  Simpson  v.  Shepard,  230  U.  S.  400,  Ann.  Cas.  1916A, 
18,  48  L.  R.  A.  (N.  S.)  1151,  57  L.  Ed.  1541,  33  Sup.  Ct.  729,  in  absence 
of  congressional  action  State  may  prescribe  intrastate  rates  for  inter- 
state carrier,  although  rates  disturbed  relation  between  interstate  and 
intrastate  rates  within  competitive  districts  crossing  State  line;  Mich- 
igan Central  R.  R.  Co.  v.  Vreeland,  227  U.  S.  66,  Ann.  Cas.  19140,  176, 
57  L.  Ed.  420,  33  Sup.  Ct.  192,  Employers'  Liability  Act  of  1908  will 
not  be  so  construed  as  to  defeat  liability  because  injured  employee  sur- 
vived injury  for  brief  period ;  Mondou  v.  New  York  etc.  R.  R.  Co.,  223 
U.  S.  55,  38  L.  R.  A.  (N.  S.)  44,  56  L.  Ed.  348,  32  Sup.  Ct.  169,  1 
N.  C.  C.  A.  888,  Employers'  Liability  Act  of  1908  is  valid  and  supersedeas 
State  laws  in  so  far  as  they  cover  same  field;  Chicago  etc  Ry.  Co.  v. 
Arkansas,  219  U.  S.  466,  55  L.  Ed.  296,  31  Sup.  Ct.  275,  in  absence  of 
congressional  action,  State  statute  prescribing  number  for  crews  on 
freight  trains  is  not  invalid  as  burden  on  interstate  commerce ;  Keller  v. 
United  States,  213  U.  S.  146,  16  Ann.  Cas.  1066,  53  L.  Ed.  740,  29  Sup. 
Ct.  470,  that  portion  of  act  of  1907  making  it  felony  to  harbor  alien 
prostitute  is  invalid  as  to  person  harboring  such  prostitute  without 
knowledge  of  alienage;  Texas  etc.  Ry.  Co.  v.  Abilene  Cotton  Oil  Co., 
204  U.  S.  444,  9  Ann.  Oaa.  1075,  51  L.  Ed.  560,  27  Sup.  Ct.  350,  shipper 
cannot  maintain  action  in  State  court  for  excessive  freight  rates  on 
interstate  shipments,  where  rates  were  fixed  by  carrier  in  accordance 
with  Interstate  Commerce  Act  and  had  not  been  found  unreasonable  by 
Interstate  Commerce  Commission ;  United  States  v.  McCullagh,  221  Fed. 
295,  act  of  Congress  of  1913  for  protection  of  migratory  birds  is  void; 
Corn  Products  Refining  Co.  v.  Weigle,  221  Fed.  993,  statute  of  Wiscon- 
sin regulating  labeling  of  corn-syrup  broad  enough  to  include  interstate 
and  intrastate  sales,  where  settled  rule  of  Wisconsin  is  to  limit  such 
general  language  to  internal  commerce,  is  valid;  United  States  v.  Utah 
Power  etc.  Co.,  209  Fed.  559,  126  C.  C.  A.  376,  provisions  of  Enabling 
Act  and  of  Utah  Constitution  recognize  right  of  United  States  to  con- 
trol and  dispose  of  public  lands;  Louisville  etc.  R.  Co.  v.  Hughes,  201 
Fed.  747,  750,  act  of  Ohio  of  1910  relating  to  inspection  and  equipment 
of  boilers  was  superseded  by  Federal  act  of  1911  as  to  railroad  whose 
engines  entered  State  from  Kentucky  to  terminal  in  Cincinnati;  Dela- 
ware etc.  R.  Co.  v.  Troxell,  200  Fed.  45,  118  C.  C.  A.  272,  action  to  re- 
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cover  for  death  of  employee  after  passage  of  Federal  Employers'  Lia- 
bility Act  was  governed  thereby,  although  recovery  was  erroneously 
sought  under  State  law  which  it  superseded;  Chicago  etc.  Ry.  Co.  v. 
Frye-Bruhn  Co.,  184  Fed.  22,  106  C.  C.  A.  217,  provisions  of  orders  of 
Secretary  of  Agriculture  under  act  of  1903  establishing  quarantine  dis- 
tricts for  cattle  are  paramount  as  to  interstate  shipments  and  provisions 
of  Washington  code  prohibiting  introduction  of  Texas  cattle  into  State, 
conflicting  with  Federal  regulations  are  void ;  Shepard  v.  Northern  Pac. 
Ry.  Co.,  184  Fed.  795,  statutes  of  Minnesota  reducing  passenger  fares 
and  freight  rates  by  necessary  effect  burdening  interstate  commerce  and 
discriminating  between  localities  within  State  and  those  in  adjoining 
States  are  void;  Dewberry  v.  Southern  Ry.  Co.,  175  Fed.  308,  Federal 
Employers'  Liability  Act  of  1908  making  railroads  engaged  in  interstate 
commerce  liable  for  injuring  or  killing  employees  supersedes  State  laws; 
Jhilgham  v.  Midland  Valley  R.  Co.,  167  Fed.  662,  Federal  Employers' 
Liability  Act  supersedes  State  statute  regulating  relations  of  railroad 
employers  and  employees  in  interstate  commerce;  Macon  Grocery  Co.  v. 
Atlantic  Coast  Line  R.  Co.,  163  Fed.  749,  power  given  to  Interstate  Com- 
merce Commission  to  determine  reasonableness  of  rates  and  to  fix  maxi- 
mum rates,  does  not  -deprive  Federal  court  of  jurisdiction  to  enjoin 
putting  into  effect  of  arbitrary  and  unreasonable  interstate  rate  until 
such  rate  can  be  passed  on  by  commission;  United  States  v.  Colorado 
etc.  R.  Co.,  157  Fed.  331,  13  Ann.  Oas.  893,  15  L.  R.  A.  (N.  S.)  167,  85 
C.  C.  A.  27,  safety  appliance  acts  apply  to  railroad  engaged  in  inter- 
state commerce,  operating  entirely  within  single  State;  Hall  v.  Chicago 
etc.  Ry.  Co,  149  Fed.  567,  Employers'  Liability  Act  regulating  liability 
of  interstate  carriers  for  injuries  to  employees  did  not  apply  to  causes 
of  action  existing  at  time  of  adoption;  Southern  Ry.  Co.  v.  Greensboro 
Ice  etc.  Co.,*  134  Fed.  91,  order  of  State  corporation  commission  direct- 
ing railroad  to  place  cars  loaded  with  coal  and  brought  from  another 
State  on  certain  track  for  unloading,  is  void ;  Interstate  Commerce  Com- 
mission v.  Chesapeake  etc.  Ry.  Co.,  128  Fed.  71,  holding  unenforceable 
contract  of  one  carrier  to  buy  and  transport  over  its  own  line  and  de- 
liver to  another  carrier  coal  at  rate  twenty-three  cents  per  ton  cheaper 
than  usual  rate;  Clement  v.  Metropolitan  West  Side  El.  Ry.  Co.,  123 
Fed.  273,  59  C  C.  A.  289,  holding  Chicago  ordinance  authorizing  com- 
missioner of  public  works  to  provide  vessel  bridge  signals  applies  only 
to  city  bridges,  not  to  private  bridges ;  St.  Louis  etc.  Ry.  Co.  v.  Edwards, 
94  Ark.  399,  127  S.  W.  715,  act  requiring  railroads  to  forfeit  certain 
amount  for  each  day's  delay  in  giving  notice  to  consignee  of  arrival  of 
shipment,  and  demurrage  charge  on  consignee  for  failure  to  remove 
freight,  is  valid;  Chicago  etc.  Ry.  Co.  v.  State,  86  Ark.  432,  434,  111 
S.  W.  464,  law  of  1907  regulating  number  for  crews  of  freight  trains  is 
not  in  conflict  with  acts  of  Congress  regulating  interstate  commerce, 
and  is  valid;  Kansas  City  Southern  Ry.  Co.  v.  Brooks,  84  Ark.  236,  105 
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S.  W.  94,  where  person  boards  train  to  go  from  point  within  State  to 
one  without,  and  pays  amount  demanded  without  offering  to  pay  to  last 
station  within  State,  transaction  is  interstate  commerce  and  State  stat- 
ute fixing  maximum  charge  per  mile  does  not  apply;  H.  L.  Halliday 
Milling  Co.  v.  Louisiana  etc.  R.  Co.,  80  Ark.  541,  98  S.  W.  375,  right  of 
shipper  to  recover  excess  of  charges  paid  to  carrier  for  interstate  ship- 
ment is  not  within  exclusive  jurisdiction  of  Federal  court  but  may  be 
enforced  in  State  court ;  State  v.  Western  etc.  R.  Co.,  138  Ga.  841,  76 
S.  E.  580,  in  view  of  Interstate  Commerce  Act,  state  of  Georgia  cannot, 
through  legislature  or  railroad  commission,  prescribe  rates  for  inter- 
state shipments  of  freight  by  Western  and  Atlantic  railroad;  Staley  v. 
Illinois  Central  R.  R.  Co.,  268  111.  361,  L.  R.  A.  1916A,  450,  109  N.  E. 
344,  widow  of  machinist,  who  was  killed  in  switch-yards  by  engine  en- 
gaged :n  interstate  commerce,. cannot  recover  under  State  Workmen's 
Compensation  Act,  but  must  bring  action  under  Federal  Employers' 
Liability  Act ;  Fry  v.  Southern  Pac.  Co.,  247  111.  572,  93  N.  E.  908,  pro- 
vision of  California  law  under  which  limitation  of  liability  in  bill  of 
lading  for  interstate  shipment  of  fruit  from  California  would  be  valid, 
was  abrogated  by  Interstate  Commerce  Act,  and  shipper  could  recover 
damages;  Southern  Ry.  Co.  v.  Railroad  Commission,  179  Ind.  34,  41, 
100  N.  E.  340,  343,  statute  requiring  railroad  locomotives  and  cars  to 
be  equipped  with  handholds  is  not  invalid  as  conflicting  with  Federal 
statute,  since  it  merely  imposes  additional  penalty  for  same  omission; 
Pittsburgh  etc.  Ry.  Co.  v.  State,  172  Ind.  164,  166,  167,  87  N.  E.  1040, 
1041,  act  regulating  number  for  crews  on  freight  trains  operating  within 
State  is  not  in  conflict  with  Federal  laws  regulating  interstate  com* 
meroe ;  State  ex  rel.  Railroad  Com.  v.  Adams  Express  Co.,  171  Ind.  146, 
148, 19  L.  R.  A.  (N.  8.)  93,  85  N.  E.  339,  340,  express  company  was  not 
liable  to  penalty  imposed  for  failure  to  deliver  package  as-  required  by 
terms  of  State  act  superseded  by  Interstate  Commerce  Act;  Bradbury 
v.  Chicago  etc.  Ry.  Co.,  149  Iowa,  56,  40  L.  R.  A.  (N.  8.)  684, 128  N.  W. 
3,  in  action  for  injury  to  brakeman  where  facts  of  case  bring  it  within 
terms  of  Federal  Employers'  Liability  Act,  State  court  has  jurisdiction 
and  recovery  must  be  under  that  act,  though  petition  does  not  state 
whether  cause  is  based  on  Federal  or  State  statute;  Sells  v.  Atchison 
etc.  Ry.  Co.,  266  Mo.  179,  181,  181  S.  W.  112,  113,  dismissing  action  for 
wrongful  death  of  track-walker  in  interstate  commerce  brought  under 
State  statute  which  was  superseded  by  Federal  Employers'  Liability 
Act;  Thompson  v.  Wabash  Ry.  Co.,  262  Mo.  480,  483,  171  S.  W.  367, 
368,  action  for  wrongful  death  of  fireman  on  locomotive  drawing  train 
of  empty  cars  from  one  State  to  another  along  interstate  railroad,  must 
be  brought  under  Federal  Employers'  Liability  Act;  Wabash  R.  Co.  v. 
Sloop,  200  Mo.  212,  213,  216,  98  S.  W.  610,  611,  612,  Interstate  Com- 
merce Act  requiring  carrier  to  post  schedules  is  not  satisfied  by  station 
agent  having  copies  of  schedules  and  posting  notice  of  fact  and  that 
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they  can  be  inspected  on  application;  Rich  v.  St.  Louis  etc.  R.  Co.,  16G 
Mo.  App.  389,  14  S.  W.  1014,  right  of  recovery  for  wrongful  death  of 
employee  in  interstate  commerce  is  limited  by  Federal  act  to  personal 
representative  for  benefit  of  widow  and  children,  and  widow  cannot  sue 
under  State  statute  authorizing  action  by  widow;  Melzner  v.  Northern 
Pac.  Ry.  Co.,  46  Mont.  285,  127  Pac.  1003,  Federal  Employers '  Liability 
Act  as  amended  in  1910  providing  for  survival  of  actions  for  benefit  of 
widow  or  children,  or  next  of  kin  superseded  State  statutes;  Winfield 
v.  New  York  Cent.  etc.  R.  R.  Co.,  216  N.  Y.  284,  110  N.  E.  616,  10 
N.  C.  C.  A.  918,  in  view  of  fact  that  Workmen's  Compensation  Act  and 
Federal  Employers'  Liability  Act  are  different  in  principle  and  scope, 
workman  injured  by  being  struck  in  eye  by  stone  while  tamping  ties  on 
interstate  railroad  may  recover  under  State  law;  People  v.  Erie  R.  Co., 
198  N.  Y.  378,  139  Am.  St.  Rep.  828,  19  Ann.  Cas.  811,  29  L.  R.  As. 
(If.  S.)  240,  91  N.  E.  852,  Federal  act  limiting  hours  of  telegraph  or 
telephone  operators  transmitting  orders  affecting  trains  to  nine  out  of 
twenty-four,  did  not  preclude  State  act  limiting  hours  of  operators 
spacing  trains  under  block  system  to  eight;  Missouri  etc.  Ry.  Co.  v. 
Lenahan,  39  Okl.  289,  135  Pae.  386,  Federal  Employers'  Liability  Aet 
superseded  State  statutes,  and  personal  representative,  not  widow,  may 
sue  for  wrongful  death  of  employee;  St.  Louis  etc.  R.  Co.  v.  State,  26 
Okl.  69,  30  L.  R.  A.  (N.  S.)  137, 107  Pac.  933,  order  of  State  Corporation 
Commission  providing  for  ten  days  free  storage  on  less  than  carload 
shipments  destined  to  consignees  at  points  more  than  five  miles  from 
railroad,  in  so  far  as  it  applies  to  interstate  shipments,  is  void;  Elliott 
v.  Atlantic  Coast  Line  R.  Co.,  94  S.  C.  135,  75  S.  E.  888,  Congress  not 
having  acted  on  particular  subject,  act  of  Virginia  prohibiting  railroad 
from  limiting  liability  for  loss  or  injury  due  to  its  own  negligence  was 
valid  and  applied  to  interstate  shipment  from  Norfolk,  Virginia,  to 
point  in  South  Carolina,  and  invalidated  provision  in  bill  of  lading  limit- 

* 

ing  liability  for  loss  of  horses  and  mules;  Palmer  v.  Southern  Exp.  Co., 
129  Tenn.  141, 149, 165  S.  W.  242,  244,  Act  1913,  §§  5,  8  and  9,  relating  to 
delivery  of  interstate  shipment  of  liquor,  are  in  conflict  with  Federal 
acts  and  void,  but  section  3  requiring  record  to  be  made  of  such  ship- 
ments is  valid;  Atlanta  etc.  R.  R.  Co.  v.  Home,  106  Tenn.  77,  59  S.  W. 
135,  holding  in  absence  of  publication  of  rates  as  provided  by  Inter- 
state Commerce  Act  consignee  is  entitled  to  goods  on  tender  of  rates 
stipulated  in  bill  of  lading;  Southern  Ry.  Co.  v.  Howard,  1  Tenn.  Civ. 
609,  fireman  injured  while  employed  on  train  engaged  in  interstate  com- 
merce must  found  his  action  on  Federal  Employers'  Liability  Act; 
Sargent  v.  Rutland  R.  Co.,  86  Vt.  342,  85  Atl.  660,  State  laws  relating 
to  demurrage  rates,  not  limited  to  intrastate  commerce,  are  void;  Jen- 
nings v.  Big  Sandy  etc.  R.  Co.,  61  W.  Va.  668,  57  S.  E.  274,  contract 
between  .shipper  and  railroad  for  intrastate  shipment  of  goods  is  not 
subject  of  State  regulation  as  to  rates;  Interstate  Com.  Commission  v. 
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Detroit  etc.  Ry.  Co.,  167  U.  S.  642,  42  L.  Ed.  309,  17  Sup.  Ct.  989,  State 
statute  must  give  way  to  Federal  statute  covering  same  ground;  Leovy 
v.  United  States,  92  Fed.  349,  34  C.  C.  A.  392,  State  may  not  close  navi- 
gable waterway  within  its  limits  to  reclaim  swamp;  dissenting  opinion 
in  Illinois  Cent.  R.  Co.  v.  Doherty's  Adrnr.,  153  Ky.  377,  47  L.  R.  A. 
(N.  S.)  31,  155  S.  W.  1125,  majority  holding  right  of  action  for  wrong- 
ful death  of  railroad  employee  engaged  in  interstate  commerce  given 
by  Federal  Employers'  Liability  Act  is  exclusive  and  supersedes  rights 
of  action  given  by  State  statutes. 

Distinguished  in  Western  Union  Tel.  Co.  v.  James,  162  U.  S.  664, 
40  L.  Ed.  1106,  16  Sup.  Ct.  935,  upholding  Georgia  statute  compelling 
diligent  transmission  and  delivery  of  telegrams;  Reid  v.  People, '29  Colo. 
342,  93  Am.  St.  Rep.  75,  68  >ac.  230,  upholding  Sess.  Laws  1885,  p.  335, 
§  2,  prohibiting  bringing  into  State  cattle  from  points  south  of  thirty- 
sixth  parallel  except  with  certificate  of  health. 

Miscellaneous.  Cited  in  St.  Louis  Southwestern  Ry.  Co.  v.  Bnrckett, 
229  U.  S.  603,  57  L.  Ed.  1347,  33  Sup.  Ct.  773,  reversing  judgment  on 
authority  of  principal  case;  Atlanta  etc.  R.  R.  Co.  v.  Home,  106  Term. 
76,  59  S.  W.  135,  holding  commerce  commission  is  presumed  to  have 
directed  publication  of  rates  as  required  by  Commerce  Aet  1887. 

158  U.  8.  105-108,  39  L.  Ed.  913,  15  Sup.  Ct.  771,  ELLENWOOD  v.  MARI- 
ETTA CHAIB  GO. 

Action  for  trespass  upon  land,  must  be  within  State  where  land  lies. 
Approved  in  Peyton  v.  Desmond,  129  Fed.  4,  63  C.  C.  A.  651,  reaffirm- 
ing rule;  Louisville  etc.  R.  R.  Co.  v.  Western  Union  Tel.  Co.,  234  U.  S. 
372,  58  L.  Ed.  1358,  34  Sup.  Ct.  810,  in  Mississippi,  judgment  of  court 
of  eminent  domain  may  be  challenged  in  equity  upon  ground  that  con- 
demnation is  not  for  public  purpose,  and  case  being  one  to  remove 
cloud  on  title,  if  other  elements  of  Federal  jurisdiction  exist,  is  cogniz- 
able in  District  Court  of  district  where  property  is  situated,  although 
neither  of  parties  reside  there;  Philadelphia  Co.  v.  Stimson,  233  U.  S. 
622,  56  L.  Ed.  578,  32  Sup.  Ct.  340,  Federal  court  of  equity  having  con- 
trol of  defendant  has  jurisdiction  of  action  to  restrain  him  from  violat- 
ing rights  in  regard  to  property  not  within  its  jurisdiction;  Potomac 
Milling  &  Ice  Co.  v.  Baltimore  etc.  R.  Co.,  217  Fed.  668,  action  for 
destruction  of  buildings  in  West  Virginia  by  fire  set  out  by  railroad 
was  local,  and  defendant  being  present  in  West  Virginia,  action  could 
not  be  maintained  in  Federal  court;  Louisville  etc.  R.  Co.  v.  Western 
Union  Tel.  Co.,  207  Fed.  7,  124  C.  C.  A.  573,  Federal  court  in  Kentucky 
had  jurisdiction  to  restrain  railroad  from  removing  telegraph  poles 
from  its  right  of  way,  not  only  in  that  State,  but  in  others,  pending 
determination  of  condemnation  proceedings;  Kentucky  Coal  Lands  Co. 
v.  Mineral  Develop.  Co.,  191  Fed.  911,  917,  920,  action  of  trespass  to 
recover  damages  for  injury  to  land  by  cutting  timber  therefrom  and 
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removing  same,  is  local,  and  can  only  be  maintained  in  Federal  court  in 
district  where  land  lies;  Ophir  Silver  Min.  Co.  v.  Superior  Court,  147 
Cal.  474,  82  Pao.  73,  action  for  damages  for  trespass  on  quartz  ledge 
in  another  State  by  mining  upon  dip  thereof  on  ground  in  possession 
of  defendant  is  local;  Columbia  National  Sand  Dredging  Co.  v.  Morton, 
28  App.  D.  C.  293,  294,  7LB.A  (N.  S.)  114,  dismissing  bill  by  person 
claiming  to  be  owner  of  bed  of  creek  in  Maryland  to  enjoin  dredging 
therefrom,  although  defendants  reside  in  this  District,  where  only  ques- 
tion is  title  to  sand-bar;  Kroll  v.  Chicago,  Burlington  etc.  R.  R.  Co., 
98  Neb.  323,  152  N.  W.  548,  action  for  injuries  to  real  property  situated 
in  another  State  cannot  be  maintained;  Fall  v.  Fall,  75  Neb.  114,  106 
N.  W.  416,  decree  of  court  of  Washington,  having  jurisdiction  of 
parties  in  divorce  proceedings,  distributing  property,  including  real 
estate  in  this  State,  is  binding;  Jacobus  v.  Colgate,  217  N.  Y.  243,  247, 
HI  N.  E.  839,  841,  although  action  for  injury  to  milling  plant  situated 
outside  of  State  could  not  be  maintained,  where  trespass  occurred  prior 
to  enactment  of  code  provision  allowing  action  for  injury  to  realty 
outside  of  State,  action  could  be  maintained  to  extent  that  it  was  for 
injury  to  personalty;  Richmond  Cedar  Works  v.  J.  L.  Roper  Lumber 
Co.,  161  N.  C.  609,  612,  77  S.  E.  772,  773,  under  provision  of  statute, 
venue  of  action  by  one  foreign  corporation  against  another  to  recover 
for  trespass  and  wrongful  cutting,  removal,  and  sale  of  timber  from 
plaintiff's  land  is  in  county  where  cause  of  action  arose;  Pittsburgh  etc. 
Ry.  Co.  v.  Jackson,  83  Ohio  St.  18,  21  Ann.  Oas.  1313,  93  N.  E.  261, 
action  for  trespass  on  lands  situated  in  another  State  cannot  be  main- 
tained; Montesano  Lumber  Co.  v.  Portland  Iron  Works,  78  Or.  63,  70, 
152  Pac.  247,  249,  dismissing  action  for  injury  to  real  property  situated 
in  State  of  Washington;  Brown  v.  Dayton  C.  &  I.  Co.,  3  Tenn.  Civ.  397, 
holding  State  courts  have  no  jurisdiction  of  suit  to  enjoin  trespasses 
upon  lands  outside  of  State ;  Wells  v.  Scanlan,  124  Wis.  232,  102  N.  W. 
592,  action  to  foreclose  mortgage  on  land  in  this  State  is  not  governed 
by  statute  of  limitations  relating  to  actions  or  sealed  instruments  accru- 
ing  without  State,  though  parties  reside  out  of  State;  dissenting  opinion 
in  Slater  v.  Mexican  National  R.  R.  Co.,  194  U.  S.  134,  48  L.  Ed.  906, 
24  Sup.  Ct.  581,  majority  denying  Federal  jurisdiction  over  action  on 
liability  for  wrongful  death  created  by  Mexican  laws ;  dissenting  opinion 
in  Sheppard  v.  Coeur  D'Alene  Lumber  Co.,  62  Wash.  23,  Ann.  Cas.  19120, 
909,  44  L.  R.  A.  (N.  S.)  267,  112  Pac.  936,  majority  holding  that  action 
for  use  of  land  under  code  provision  that  person  obtaining  possession 
of  land  without  owner's  consent  is  tenant  by  sufferance  and  liable  for 
reasonable  rent,  is  not  one  affecting  title  to  land  and  need  not  be  brought 
where  land  is  situated ;  Dull  v.  Blackman,  169  U.  S.  246,  42  L.  Ed.  734, 
18    Sup.  Ct.  334,  and  Deck  v.  Whitman,  96/^ed.  888,  arguendo. 

Distinguished  in  Stone  v.  United  States,  167  U.  S.  182,  42  L.  Ed.  129, 
17  Sup.  Ct.  779,  Federal  court  in  Washington  has  jurisdiction  of  action 
by  government  for  timber  unlawfully  cut  in  Idaho;  Hodges  v.  Hunter 
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Co.,  61  Ma.  287,  34  L.  B.  A.  (N.  S.)  994,  54  South.  813,  holding  Florida 
courts  have  jurisdiction  of  action  for  damages  for  value  of  cypress  trees 
cut  from  lands  in  Georgia,  where  both  plaintiff  and  defendant  reside 
in  Florida. 

Jurisdiction  of  action  for  damages  for  breach  of  contract  or  for 
tort  concerning  realty  in  another  State  or  country.  Note,  26 
L.  R.  A.  <N.  S.)  936,  940,  941. 

Allegation  of  trespass  and  conversion  of  timber  states  one  cause,  prov- 
able by  showing  trespass,  not  by  mere  proof  of  cutting  timber. 

Distinguished  in  Peyton  v.  Desmond,  129  Fed.  6,  7,  63  C.  C.  A.  651, 
where  gravamen  of  action  is  conversion  of  lumber  manufactured  out 
of  trees  wrongfully  cut  and  removed  from  plaintiff's  land  by  defendant, 
action  for  recovery  of  value  of  lumber  is  transitory. 

158  U.  8.  109-118,  89  I*.  Ed.  914,  15  Sup.  Ot.  773,  JOHNSON  v.  SAYKE. 

Fifth  amendment,  excepting  from  indictment,  "when  in  actual  service 
in  time  of  war,"  applies  to  militia  only. 

Approved  in  State  ex  rel.  Poole  v.  Peake,  22  N.  D.  466,  40  L.  R.  A* 
(N.  S.)  354,  135  S.  W.  201,  holding  retired  officer  of  militia  could  not 
be  tried  in  time  of  peace  by  court  martial  for  alleged  violations  of  mil- 
itary code. 

Appeal  in  habeas  corpus  from  Circuit  Court  opens  all  questions  of  law 
and  fact,  for  review. 

Approved  in  Wong  Heung  v.  Elliott,  179  Fed.  Ill,  102  C.  C.  A.  408, 
on  appeal  in  habeas  corpus,  evidence  sustains  finding  that  marriage  of 
Chinese  woman  after  judgment  of  deportation  against  her  to  native-born 
citizen  was  sham;  In  re  Can  Pon,  168  Fed.  484,  93  C.  C.  A.  635,  where 
person  of  Chinese  descent,  claiming  to  be  native-born  citizen,  denied 
right  of  entry  and  detained  for  deportation,  took  appeal,  failure  to  in- 
clude in  record  testimony  relating  to  citizenship  was  substantial  denial 
of  right  of  appeal,  entitling  him  to  maintain  habeas  corpus  .proceedings. 

Navy  paymaster's  clerk  is  in  naval  service  of  United  States  and  subject 
to  court-martial. 

Approved  in  United  States  v.  Meyer,  38  App.  D.  C.  474,  act  of  Con- 
gress providing  for  retirement  of  paymaster's  clerks  in  navy  refers  to 
those  at  naval  stations,  not  to  those  at  purchasing  paymaster's  offices  in 
various  cities,  and  mandamus  to  compel  Secretary  of  Navy  to  record 
name  of  clerk  of  latter  class  on  retired  officers'  list  as  paymaster's  clerk 
is  denied. 

Navy  article  43,  requiring Vurnishing  of  charges,  is  satisfied  by  copy 
given  after  court  of  Inquiry. 

Approved  in  Bishop  v.  United  States,  197  U.  S.  339,  49  L.  Ed.  783, 
25  Sup.  Ct.  440,  reaffirming  rule. 
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Decision  of  court-martial,  acting  within  its  power*,  cannot  bo  sot  aside 
on  habeas  corpus  by  civil  courts. 

Approved  in  Reaves  v.  Ainsworth,  219  U.  S.  304,  56  L.  Ed.  228, 
31  Sup.  Ct.  230,  dismissing  petition  to  review  proceedings  of  board  of 
examiners  and  to  annul  order  of  President  discharging  army  officer; 
United  States  v.  Praeger,  149  Fed.  485,  where  civilian  witness  refused 
to  answer  questions  before  court-martial  because  answers  might  tend 
to  incriminate  him,  decision  of  court-martial  that  questions  proper  is 
reviewable  on  habeas  corpus;  Swaim  v.  United  States,  165  U.  S.  561, 
41  L.  Ed.  826,  17  Sup.  Ct.  451,  reaffirming  rule;  In  re  Crain,  84  Fed. 
789,  question  of  jurisdiction  alone  can  be  considered  on  habeas  corpus 
to  court-martial;  Reaves  v.  Ainsworth,  28  App.  D.  C.  161,  Supreme 
Court  of  District  has  no  power  to  review  proceedings  of  board  of  exam- 
ination created  by  President  under  authority  of  act  of  Congress  for 
promotion  and  retirement  of  army  officers;  Dowling  v.  Lee,  68  Fla.  26, 
66  South.  143,  where  court-martial  has  jurisdiction  of  person  accused 
and  offense  charged,  decision  cannot  be  reviewed  by  civil  courts  on 
habeas  corpus;  State  ex  rel.  Poole  v.  Nuchols,  18  N.  D.  238,  20  L.  R.  A. 
(N.  S.)  413,  119  N.  W.  634,  denying  prohibition  to  enjoin  members  of 
court-martial  from  proceeding  with  trial. 

Distinguished  in  People  v.  Hoffman,  166  N.  Y.  473,  60  N.  E.  190, 
holding  Supreme  Court  has  power  to  issue  writ  of  certiorari  to  review 
determination  of  military  board  of  examination. 

Review  of  proceeding  of  court-martial  by  civil  courts.    Note,  17 
Ann.  Gas.  446. 

Superintending  control  of  civil  courts  over  courts-martial.    Note, 
20  L.  R.  A.  (N.  8.)  417. 

158  XT.  8.  118-128,  89  L.  Ed.  918,  15  Sup.  Ct.  766,  PACIFIC  R.  R.  CO.  ▼. 
UNITED  STATES. 

Acceptance  of  congressional  appropriation  of  amount  of  judgment  estops 
claim  for  interest. 

Approved  in  District  of  Columbia  v.  Johnson,  165  U.  S.  339,  41  L.  Ed. 
738,  17  Sup.  Ct.  366,  following  rule. 

Right  to  recover  implied  interest  after  payment  of  principal.    Note, 
Ann.  Gas.  1913E,  584. 

Acceptance    of   principal    as    affecting    right    to    interest.    Note, 
40  L.  R.  A.  (N.  8.)  595,  599. 

158  XT.  8.  188-127,  80  I*  Ed.  919,  15  Sup.  Ot.  786,  BEARDSLEY  v.  ABXAK. 
8A8  ETC.  RT.  CO. 

Omission  of  bond  does  not  necessarily  avoid  appeal;  it  may  bo  filed 
afterwards,  but  not  after  four  years'  delay. 

xvn—u 
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Approved  vin  La  Conner  Trading  etc.  Co.  v.  Widmer,  136  Fed.  178, 
69  C.  C.  A.  193,  objection  that  appeal  bond  does  not  conform  to  rules  of 
court  is  not  ground  for  dismissal. 

Appeal,  by  one  of  several  defendants,  cannot  be  sustained  without 
severance. 

Approved  in  Lamon  v.  Speer  Hardware  Co.,  190  Fed.  735,  111  C.  C.  A. 
462,  original  defendants  cannot  alone  review  general  judgment  against 
them  and  sureties  on  supersedeas  bond  with  summons  and  severance  of 
codefendants;  Irenton  v.  Pennsylvania  Co.,  185  Fed.  87,  107  C.  C.  A. 
304,  in  action  for  damages  caused  by  fire  set  out  by  railroad,  writ  of 
error  to  review  judgment  for  railroad  cannot  be  maintained  by  property 
owner  and  one  insurance  company  without  joining  other  insurance 
companies,  in  absence  of  summons  and  severance;  Provident  Life  etc. 
Co.  v.  Camden  etc.  Ry.  Co.,  177  Fed.  858,  101  C.  C.  A.  68,  joint  defend- 
ant in  suit  to  foreclose  street  railway  mortgage  could  not  appeal  from 
decree  of  foreclosure  against  all  parties,  without  summons  and  sever- 
ance ;  City  of  Detroit  v.  Guaranty  Trust  Co.,  168  Fed.  611,  93  C.  C.  A. 
604,  dismissing  appeal  from  order  granting  preliminary  injunction 
against  city,  news  company,  and  railway  to  prevent  publication  of 
ordinance  relating  to  railway  fares,  where  railway  was  not  made  party 
to  appeal,  nor  detached  by  summons  and  severance;  Holbrook  etc.  Con- 
tracting Co.  v.  Menard,  145  Fed.  500,  76  C.  C.  A.  258,  applying  rule 
where,  in  action  for  injuries  to  passenger  through  collision  between 
street-car  and  wagon,  railroad  and  wagon  owner  appeared  separately 
and  only  one  appealed  from  judgment  against  both ;  Ayres  v.  Polsdorfer, 
105  Fed.  739,  45  C.  C.  A.  24,  dismissing  writ  of  error  sued  out  by  one 
of  several  defendants  sued  in  ejectment  where  each  claimed  title  in 
himself;  St.  Louis  United  Elev.  Co.  v.  Nichols,  91  Fed.  833,  34  C.  C.  A. 
90,  grantee  assuming  mortgage  debt,  cannot  appeal  from  decree  against 
himself  and  mortgagor  without  making  latter  codef endant ;  Grand  Is- 
land etc.  R.  R.  Co.  v.  Sweeney,  103  Fed.  348,  43  C.  C.  A.  255,  holding 
Circuit  Court  of  Appeals  accords  with  Supreme  Court  in  dismissing 
appeals  in  equity  where  all  parties  affected  by  decree  do  not  join  in 
appeal ;  Griffin  v.  Southern  Pac.  Co.,  31  Utah,  298,  87  Pac.  1092,  dismiss- 
ing appeal  from  judgment  against  railroad  and  another  jointly  in  action 
for  personal  injuries  to  employee,  where  railroad  alone  answered  and 
notice  of  appeal  was  not  served  on  codefendant. 

Distinguished  in  The  Glide,  72  Fed.  202,  18  C.  C.  A.  504,  decree  is  ad- 
verse to  stipulations  for  release  of  vessel,  claimant  may  appeal  without 
proceeding  to  effect  severance;  Louisville  etc.  Ry.  v.  Pope,  74  Fed.  5f 
20  C.  C.  A.  253,  decree  may  be  separable  for  purpose  of  appeal. 

Practice   and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  855. 
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Poverty   as   ground   for   requiring    security   for   costs.    Note,    24 
E.  R.  0.  82. 

Miscellaneous.  Cited  in  Haight  &  Freese  Co.  ▼.  Robinson,  203  U.  S. 
581,  51  L.  Ed.  327,  27  Sup.  Ct.  780,  dismissing  for  want. of  jurisdiction. 

15S  U.  8.  128-150,  80  L.  Ed.  921,  15  Sap.  Ot  788,  WHITE  v.  JOYCE. 

Infant  heirs,  answering  bill  to  subject  realty  of  decedent  to  debts, 
should  be  given  benefit  of  statute  of  limitations. 

Approved  in  Mason  v.  Taft,  23  R.  I.  395,  50  Atl.  650,  holding  per- 
sonal privilege  of  debtor  to  plead  statute  of  limitations  does  not  die 
with  him  but  is  enforceable  by  others. 

Record  showing  "solicitor  for  defendants*9  consent  to  decree,  does  not 
estop  infant  defendants. 

Approved  in  Glover  v.  Bradley,  233  Fed.  727,  decree  in  proceeding 
to  which  infants  were  parties,  after  reference  to  master,  is  binding 
on  infants,  though  decree  was  entered  by  consent  not  binding  on  in- 
fants, because  signed  by  their  counsel  who  represented  antagonistic  in- 
terests; In  re  Tucker,  153  Fed.  97,  82  C.  C.  A.  225,  where  bankrupts 
object  to  sale  of  property  on  behalf  of  beneficiary  under  will,  adjudica- 
tion of  sale  is  not  conclusive  on  infant,  even  if  bankrupts  are  considered 
formal  trustees  as  they  could  not  properly  represent  her,  nor  is  she 
chargeable  with  laches ;  Walker  v.  Redding,  40  Fla.  128,  23  South.  566, 
holding  foreclosure  decree  upon  homestead  rendered  against  executor 
of  deceased  owner  is  not  binding  on  heir  who  was  not  a  party;  Fink 
v.  Kansas  City  Southern  Ry.  Co.,  161  Mo.  App.  324,  143  S.  W.  571, 
pleading  filed  by  infant  by  his  next  friend  in  action  for  injuries  alleging 
different  state  of  facts  than  those  proved  is  not  admissible  as  admission 
against  infant;  Greene  v.  Mabey,  35  R.  I.  15,  85  Atl.  120,  guardian  ad 
litem  of  infant  may  not  enter  into  agreement  stating  facts  on  which 
decision  of  court  admitting  will  to  probate  must  be  based,  where  estate 
will  pass  to  widow  if  will  is  valid,  otherwise  to  infant,  subject  to  widow's 
dower. 

158  U.  S.  150-154,  89  L.  Ed.  929,  15  Sup.  Ct.  772,  KEYES  v.  ET7BEKA 
MIN.  CO. 

Employer  using  employee's  patent,  by  consent,  held  to  have  implied 
license  to  use  on  usual  royalties  after  employment  ceased. 

Approved  in  Luten  v.  Bearce,  219  Fed.  214,  contractors  authorized  by 
contract  with  bridge  company  to  use  invention  of  its  president  in  con- 
struction of  bridge  for  which  they  were  to  pay  license  fee  of  ten  per 
cent  of  contract  price  of  bridge  could  not  be  sued  by  patentee  for  in- 
fringement patent  before  time  for  payment  of  license  fee  expired; 
Schmidt  v.  Central  Foundry  Co.,  218  Fed.  467,  corporation  having  ex- 
pended large  sums  in  making  changes  necessary  to  adopt  features  of 
patent  for  pipe-coupling  issued  to  officer  of  corporation  has  implied 
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license  to  use  patent;  American  Circular  Loom  Co.  v.  Wilson,  198  Mass. 
204,  205,  126  Am.  St  Rep.  409,  84  N.  E.  136,  137,  dismissing  bill  to 
require  assignment  of  tubing-machine  patent,  and  claiming  exclusive 
and  irrevocable  license  to  use  invention,  where  invention  was  made  by 
defendant  while  employed  by  plaintiff;  Poirier  v.  Bradford,  119  Minn. 
479,  138  N.  W.  689,  corporation  having  manufactured  farm  implements 
patented  by  plaintiff  while  right  to  manufacture  existed,  could  sell 
same  after  right  to  manufacture  had  expired;  Gill  v.  United  States,  160 
U.  S.  432,  40  L.  Ed.  483,  16  Sup.  Ct.  325,  and  Fort  Wayne  etc.  R.  R.  v. 
Haberkorn,  15  Ind.  App.  486,  44  N.  E.  324,  where  railroad  used  brake 
invented  by  employee. 

Distinguished  in  Blauvelt  v.  Interior  Conduit  etc.  Co.,  80  Fed.  909, 
26  C.  C.  A.  243,  employee  cannot  enjoin  use  of  appliance  constructed 
with  master's  tools  and  used  without  objection;  Boston  v.  Allen,  91 
Fed.  250,  33  C.  C.  A.  485,  placing,  by  city  engineer,  of  improvement  in 
ferry  landing,  afterwards  patented,  raises  no  presumption  of  license 
to  city. 

Master's  right  to  servant's  inventions.    Note,  2  L.  R.  A.  (N.  S.) 
1176. 

Rights  as  to  things  produced  by  labor  of  employee.    Note,  5  L.  R.  A. 
(N.  S.)  1182. 

Remedy  against  licensee  for  use  Is  at  law,  not  injunction  in  equity. 
Approved  in  Diamond  Stone  Sawing  Mach.  Co.  v.  Seus,  159  Fed.  498, 
dismissing  suit  for  infringement  of  patent  brought  thirteen  days  before 
expiration  of  patent;  Thomson-Houston  Electric  Co.  v.  Electrose  Mfg. 
Co.,  155  Fed.  545,  where  number  of  suits  for  infringement  between 
same  parties  on  different  patents  are  related,  equity  court  may  retain 
jurisdiction,  though  adequate  remedy  at  law  exists  in  some  of  them 
because  of  near  expiration  of  patent. 

Seventeen  years'  delay  in  suing  licensee  for  use  is  laches  disentitling 
to  preliminary  injunction. 

Approved  in  Motion  Picture  Patents  Co.  v.  Centaur  Film  Co.,  217  Fed. 
251,  enjoining  use  of  motion-picture  negatives  taken  with  infringing 
camera,  although  bill  was  filed  only  two  days  before  expiration  of  patent, 
where  there  was  no  laches;  Under-feed  Stoker  Co.  v.  American  Stoker 
Co.,  169  Fed.  892,  denying  defendant's  motion  to  limit  recovery  of  dam- 
ages and  profits  because  of  complainant's  laches  and  motion  to  file 
cross-bill  alleging  laches;  Miller  v.  Schwarner,  130  Fed.  563,  denying 
equity  jurisdiction  of  suit  for  infringement  of  patent  where  process 
not  issued  till  six  days  prior  to  expiration  of  patent  and  was  returnable 
thereafter;  Meyrowitz  Mfg.  Co.  v.  Eccleston,  98  Fed.  440,  holding  ten 
years'  delay  in  investigating  infringement  charged  and  denied  pre- 
cludes maintenance  of  infringement  suit;  Woodmanse  etc.  Mfg.  Co.  v. 
Williams,  68  Fed.  494,  15  C.  C.  A.  520,  fourteen  years'  delay  bars  bill 


213  CATHOLIC  BISHOP  v.  GIBBON.    158  U.  S.  155-172 

for  infringement ;  Russell  v.  Kern,  69  Fed.  97,  16  C.  C.  A.  154,  and  Mc- 
Donald, v.  Miller,  84  Fed.  345,  bill  for  infringement  filed  but  a  few  days 
before  expiration  may  be  dismissed. 

Distinguished  in  Carnegie  Steel  Co.  v.  Colorado  Fuel  etc.  Co.,  165  Fed. 
197,  91  C.  C.  A.  229,  bill  for  injunction  and  for  infringement  of  patent 
having  less  than  three  months  to  run  confers  jurisdiction  to  award  ac- 
counting for  damages  and  profits,  although  patent  expired  before  de- 
fendant was  required  to  plead. 

Doctrine  of  comparative  injury  in  suit  to  enjoin  infringement  of 
patent.    Note,  39  L.  R.  A.  (N.  8.)  7. 

Bight  to  injunction  or  damages  in  an  action  for  infringement  of 
patent.    Note,  20  E.  R.  0.  856. 

158  U.  S.  155-172,  39  L.  Ed.  931,  15  Sup.  Ct  779,  CATHOLIC  BISHOP  T. 
GIBBON. 

Land  Department's  decision,  on  question  of  fact,  is  conclusive;  only  law 
la  reviewable  in  courts. 

Approved  in  Mineral  Farm  Min.  Co.  v.  Barrick,  33  Colo.  415,  80  Pac. 
1056,  following  rule;  Logan  v.  Davis,  233  U.  S.  624,  58  L.  Ed.  1127, 
34  'Sup.  Ct.  685,  refusing  to  disturb  interpretation  by  successive  Secre- 
taries of  Interior  of  remedial  sections  of  Adjustment  Act  of  1887  as 
embracing  purchase  made  after  act,  no  less  than  prior  purchases,  where 
thousands  of  acres  have  been  patented  to  individuals  under  that  inter- 
pretation; Cosmos  Exploration  Co.  v.  Gray  Eagle  Oil  Co.,  190  U.  S.  309, 
47  L.  Ed.  1071,  23  Sup.  Ct.  696,  holding  Land  Department  has  full  juris- 
diction over  rights  to  patents  under  Forest  Reserve  Act;  Johnson  v. 
Washington,  190  U.  6.  185,  47  L.  Ed.  1011,  23  Sup.  Ct.  827,  holding 
approval  by  Secretary  of  Interior  of  selection  of  public  lands  in  lieu 
of  school  lands  by  officers  representing  State  is  conclusive  as  to  passing 
title;  United  States  v.  Primrose  Coal  Co.,  216  Fed.  557,  where  Land 
Department  determines  that  land  is  subject  to  entry  under  Timber  and 
Stone  Act  and  issues  patents,  its  decision  is  final;  West  v.  Edward 
Rutledge  Timber  Co.,  210  Fed.  191,  decision  of  Interior  Department  that 
Northern  Pacific  Railway  was  successor  to  Northern  Pacific  Railroad 
and  issuance  of  patent  to  lieu  lands  selected  by  railway  was  binding 
upon  settler  in  action  against  grantee  of  railway;  United  States  v.  Beebe, 
117  Fed.  679,  holding  action  of  collector  under  order  for  reliquidation 
of  entry  made  by  Secretary  of  Treasury  under  Tariff  Act  1894; 
Warnekros  v.  Cowan,  13  Ariz.  45,  108  Pac.  239,  jurisdiction  of  land 
office  on  filing  of  application  for  patent  to  public  mineral  lands  is  ex- 
clusive, and  can  be  stayed  only  by  filing  of  adverse  claim,  as  provided 
by  Federal  statute;  Fisher  v.  United  States,  37  App.  D.  C.  440,  denying 
mandamus  to  compel  issuance  of  patents  to  land,  where  question  as  to 
whether  there  was  pending  contest  as  to  validity  of  entries  within  mean- 
ing of  Federal  statute  was  for  Secretary  of  Interior  to  decide ;  St.  Paul 
etc.  Ry.  Co.  v.  Olson,  87  Minn.  121,  91  N.  W.  296,  94  Am  St.  Rep.  697, 
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holding  while  matter  is  pending  in  Land  Department,  courts  have  no 
jurisdiction  thereof  and  statute  does  not  run;  O'Connor  v.  Gertgens, 
85  Minn.  498,  89  N.  W.  872,  holding  land  determination  of  bona  fides 
of  purchaser  cannot  be  reviewed  by  courts;  Robertson  v.  State  Land 
Board,  42  Or.  189,  70  Pac.  616,  holding  decision  of  State  land  board  in 
refusing  to  cancel  contract  for  State  land  will  not  be  reviewed  by  courts; 
American  Bell  Tel.  Co.  v.  United  States,  68  Fed.  569,  15  C.  C.  A.  569, 
applying  rule  to  decisions  of  patent  commissioner;  Johnston  v.  Morris, 
72  Fed.  897,  19  C.  C.  A.  229,  land  officer's  determination  that  lands  are 
mineral  is  sufficient  to  give  State  right  to  select  lieu  lands;  Diller  v. 
Hawley,  81  Fed.  657,  26  C.  C.  A.  514,  finding  that  entry  was  for  specu- 
lation is  conclusive;  Wiseman  v.  Eastman,  21  Wash.  172,  57  Pac.  401, 
department's  decision  is  not  reviewable  for  fraud  where  facts  alleged 
to  constitute  were  before  department;  Northern  Pac.  Ry.  v.  McCormick, 
94  Fed.  941,  36  C.  C.  A.  560,  and  Eastern  Oregon  Land  Co.  v.  Andrews, 
45  Or.  208,-  77  Pac.  119,  both  arguendo. 

In  general,  commissioner  of  land  office  under  Secretary  of  Interior, 
administers  public  lands. 

Approved  in  Burke  v.  Southern  Pacific  R.  R.  Co.,  234  U.  S.  684,  58 
L.  E<L  1546,  34  Sup.  Ct.  907,  under  act  of  1866  granting  alternate  sec- 
tions of  nonmineral  public  lands  to  railroad,  mineral  or  n  on  mineral 
character  of  land  was  to  be  determined  before  issuance  of  patent,  and 
exception  inserted  in  patents  by  Land  Department  that  lands  found  to 
be  mineral  should  be  excluded  from  patents  was  unauthorized  and  void; 
United  States  v.'  Barnes,  222  U.  S.  521,  56  L.  Ed.  294,  32  Sup.  Ct.  117, 
mention  in  Oleomargarine  Act  of,  1886  of  specified  sections  of  Revised 
Statutes  relating  to  special  taxes  as  applicable  to  special  taxes  imposed 
by  act,  does  not  exclude  as  inapplicable  to  enforcement  of  Oleomargarine 
Act,  section  3177,  Revised  Statutes,  which  is  general  in  its  terms  and  re- 
lates to  all  articles  subject  to  internal  -revenue  tax ;  Leonard  v.  Lennox, 
181  Fed.  766,  104  C.  C.  A.  296,  regulation  of  Land  Department  requir- 
ing applicants  under  nonmineral  law  to  support  application  by  showing 
that  land  was  nonsaline,  is  valid,  and  applicant  under  soldier's  addi- 
tional homestead  law,  not  complying  with  regulation,  is  not  entitled  to 
patent;  United  States  v.  Hitchcock,  28  App.  D.  C.  348,  349,  350,  deny- 
ing mandamus  to  compel  Secretary  of  Interior  to  deliver  certificate 
for  entry  and  location  upon  public  lands,  where  refusal  was  based  upon 
construction  of  Federal  statutes. 

Act  of  1848,  confirming  missionary  titles,  is  not  a  grant,  but  confirma- 
tion of  rights  from  occupancy. 

Approved  in  Roberts  v.  Bradfield,  12  App.  D.  C.  470,  refusing  to  en- 
join District  authorities  from  paying  public  moneys  to  sectarian  char- 
itable organization  incorporated  as  hospital  under  contract  for  erection 
of  isolated  ward  for  poor  persons  having  contagious  diseases. 
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Pioneer's  occupancy  is  favorably  considered,  creating  possessory  rights 
and  equities. 

Approved  in  Trodick  v.  Northern  Pac.  Ry.  Co.,  164  Fed.  919,  90 
C.  C.  A.  653,  and  Northern  Pacific  Ry.  Co.  v.  Trodick,  221  U.  S.  211,  55 
L.  Ed.  707,  31  Sup.  Ct.  607,  unsurveyed  land  within  place  limits  of 
railroad  grant  actually  occupied  by  homesteader  was  excepted  from 
operation  of  grant,  and  right  of  railroad  did  not  attach  to  such  land 
when  line  was  definitely  located;  Marsh  v.  Arizona,  164  U.  S.  609,  41 
L.  Ed.  571,  17  Sup.  Ct.  197,  possession  under  perfect,  but  unconfirmed 
Mexican  grant,  will  support  taxation. 

« 

168  U.  a  172-180,  89  X..  Ed.  938,  15  Sup.  Ct.  768,  TEALL  V.  8GHRODEB. 

Public  records  as  notice  to  set  statute  running  against  action  based 
on  fraud.    Note,  2  L  R.  A,  (N.  S.)  209. 

Necessity  for  color  of  title,  not  expressly  made  a  condition  by  stat- 
ute, in  adverse  possession.    Note,  15  L.  R.  A.  (N.  8.)  1257. 

158  U.  8.  180-186,  89  I*  Ed.  941,  15  Sup.  Ct.  777,  8AYWABD  v.  DENNY. 

If  no  Federal  law  or  authority  involved  in  State  decision,  then  denial 
of  Federal  right  must  appear. 

Approved  in  Bonner  v.  Gorman,  213  U.  S.  91,  53  L.  Ed.  711,  29  Sup. 
Ct.  483,  erroneous  decision  of  State  court  does  not  deprive  unsuccessful 
party  of  property  without  due  process  of  law;  De  Lamais  Nevada  Gold 
Min.  Co.  v.  Nesbit,  177  U.  S.  529,  44  L.  EcL  874,  20  Sup.  Ct.  718,  hold- 
ing decision  in  favor  of  plaintiff  claiming  under  Federal  mining  laws 
cannot  be  reviewed  by  defendant  who  did  not  claim  thereunder;  Gillis 
v.  Stinchfield,  159  U.  S.  659,  40  L.  Ed.  296,  16  Sup.  Ct..l32,  and  Dewey 
v.  Des  Moines,  173  U.  S.  199,  43  L.  Ed.  667,  19  Sup.  Ct.  381,  presence 
of  Federal  question  does  not  render  judgment  reviewable  where 
case  was  decided  on  other  grounds;  Cook  v.  Globe  Printing  Co., 
227  Mo.  523,  127  S.  W.  346,  in  action  for  libel  against  newspaper 
overruling  of  plea  to  jurisdiction  did  not  involve  validity  of  statute 
providing  that  action  against  corporation  may  be  brought  in  county 
where  cause  of  action  laccrues,  and  appellate  court  will  not  consider 
question. 

Federal  right  must  be  claimed  at  proper  time  and  in  proper  way  1a 
State  court. 

Approved  in  Coventry  v.  Davis,  193  U.  S.  669,  48  L.  Ed.  840,  24  Sup. 
Ct.  855,  and  New  York  etc.  R.  R.  Co.  v.  Plymouth,  193  U.  S.  668,  48 
I*  Ed.  889,  24  Sup.  Ct.  854,  both  reaffirming  rule ;  Caro  v.  Davidson,  197 
U.  S.  200,  49  L.  EcL  724,  25  Sup.  Ct.  428,  decision  sustaining  validity, 
under  ex  post  facto  of  Florida  statute,  so  as  to  prevent  collateral  attack 
of  judgment  for  disqualification  not  apparent  of  record,  raises  no  Fed- 
eral question ;  Giles  v.  Teasley,  193  U.  S.  160,  48  L.  Ed.  659,  24  Sup.  Ct. 
359,  refusing  to  review  State  decision  sustaining  demurrer  to  petition 
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for  damages  for  refusal  to  register  negro  voter;  Henkel  v.  Cincinnati, 
177  U.  S.  171,  44  L.  Ed.  721,  20  Sup.  Ct.  573,  holding  certificate  of  chief 
justice  of  State  Supreme  Court  cannot  confer  Federal  jurisdiction;  Ex 
parte  Powers,  129  Fed.  989,  denying  habeas  corpus  to  review  State  con- 
viction where  claimed  that  Federal  right  denied  defendant;  Hutchinson 
6  Co.  v.  Morris  Bros.,  190  Mo.  677,  89  S.  W.  871,  where  verdict,  as 
shown  by  record,  recited,  "We  jury  find,"  etc.,  and  was  signed  by  fore- 
man, constitutionality  of  majority  verdict  law  not  presented;  Mathew 
v.  Wabash  Ry.  Co.,  115  Mo.  App.  481,  81  S.  W.  648,  where  in  action  for 
injuries  to  passenger  railroad  claimed  train  was  interstate  train  equipped 
with  automatic  couplers  as  required  by  Interstate  Commerce  Commis- 
sion, and  that  such  equipment  increased  risk,  Federal  question  raised; 
Winona  etc.  Land  Co.  v.  Minnesota,  159  U.  S.  541,  40  L.  Ed.  258,  16 
Sup.  Ct.  88,  Supreme  Court  cannot  review  Federal  question  not  pre- 
sented to  State  court;  Oxley  Stave  Co.  v.  Butler  Co.,  166  U.  S.  658,  41 
L.  Ed.  1153,  17  Sup.  Ct.  712,  State  court  judgment  denying  right,  can- 
not be  reviewed  unless  right  was  set  up;  Texas  etc.  Ry.  Co.  v.  Gay,  167 
U.  S.  745,  42  L.  Ed.  1209, 17  Sup.  Ct.  1000,  anil  Chappell  v.  Stewart,  169 
U.  S.  733,  42  L.  Ed.  1215,  18  Sup.  Ct.  940,  both  dismissed  on  authority 
of  principal  case ;  Parlin  &  Orendorff  Co.  v.  Hord,  145  Mo.  119,  46  S.  W. 
753,  Ash  v.  Independence,  145  Mo.  126,  46  S.  W.  751,  and  James  v. 
Mutual  Reserve  Fund  Life  Assn.,  148  Mo.  19,  49  S.  W.  982,  constitu- 
tional protection  cannot  be  first  denied  on  appeal;  Allen  v.  Portland,  35 
Or.  459,  58  Pac.  521,  State  Supreme  Court  will  not  pass  upon  assign- 
ment of  error  involving  Federal  question  first  raised  in  Supreme  Court ; 
State  v.  Schuman,  36  Or.  24,  58  Pac.  663,  claim  for  immunity  because 
sale  was  in  original  package,  not  set  up  on  trial,  is  unavailable  on 
appeal. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  R.  A. 
84,  40,  44,  51,  54. 

Claim  of  Federal  right,  fiiBt  made  in  petition  for  rehearing  in  State 
court,  is  too  late. 

Approved  in  Pirn  v.  St.  Louis,  165  U.  S.  274,  41  L.  Ed.  715,  17  Sup.  Ct. 
323,  following  rule ;  Kansas  City  Star  Co.  v.  Julian,  215  U.  S.  589,  54 
L.  Ed.  S40,  30  Sup.  Ct.  406,  dismissing  writ  of  error  to  review  judgment 
of  State  court,  where  Federal  question  is  first  raised  in  petition  to  high- 
est State  court  for  rehearing;  Mutual  Life  Ins.  Co.  v.  McGrew,  188 
U.  S.  308,  47  L.  Ed.  485,  23  Sup.  Ct.  378,  holding  proper  way  to  rake 
Federal  question  is  by  pleading  motion  or  exception  made  part  of  rec- 
ord, not  for  first  time  in  petition  for  rehearing. 

Distinguished  in  Mallett  v.  North  Carolina,  181  U.  S.  592,  45  L.  Ed. 
1018,  21  Sup.  Ct.  731,  holding  Federal  question  raised  by  petition  fox 
rehearing  after  filing,  but  before  certification  of  opinion,  is  not  too  late 
where  court  considers  same. 
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Counsel's  argument  In  State  court  Is  no  part  of  record  searched  by 
Supreme  Court  for  Federal  question. 

Approved  in  Zadig  v.  Baldwin,  106  U.  S.  488,  41  L.  Ed.  108,  17  Sup. 
Ct.  640,  following  rule;  Loeb  v.  Trustees  of  Columbia  Township,  179 
U.  S.  483,  45  L.  Ed.  287,  21  Sup.  Ct.  179,  holding  opinion  of  Circuit 
Court  regularly  filed  and  transmitted  to  Supreme  Court  with  the  record 
may  be  examined  on  question  of  jurisdiction. 

Definite  issue,  as  to  possession  of  Federal  right,  must  distinctly  appear 
from  State  record. 

Approved  in  Wakefield  v.  Van  Tassell,  192  U.  S.  601,  48  L.  Ed.  583, 
24  Sup.  Ct.  601,  reaffirming  rule;  Seaboard  Air  Line  Ry.  Co.  v.  Duvall, 
225  U.  S.  481,  487,  488,  56  L.  Ed.  1174,  1176,  32  Sup.  Ct.  790,  where  de- 
fense in  action  under  Federal  Employers'  Liability  Act  for  personal 
injuries  to  employee  of  interstate  railway  is  contributory  negligence  of 
employee  in  going  from  baggage-car  into  express-car  in  violation  of  rule, 
excepting  to  part  of  charge  does  not  raise  specific  question  as  to  con- 
struction of  Federal  Act  as  to  give  Federal  court  jurisdiction  to  review; 
Appleby  v.  City  of  Buffalo,  221  U.  S.  529,  55  L.  Ed,  841,  31  Sup.  Ct 
699,  where  State  has  provided  adequate  machinery  for  ascertaining  com- 
pensation, upon  notice  and  hearing,  and  record  discloses  no  ruling  of 
law  preventing  compensation  to  owner  for  property  taken,  there  is  no 
lack  of  due  process ;  San  Jose  Land  &  Water  Co.  v.  San  Jose  Ranch  Co., 
189  U.  S.  180,  47  L.  Ed.  768,  23  Sup.  Ct.  489,  holding  Federal  question 
sufficiently  set  up  where  fully  considered  in  State  court  and  decided 
against  claim ;  Hooker  v.  Los  Angeles,  188  XL  S.  320,  47  L.  Ed.  491,  23 
Sup.  Ct.  397,  holding  State  decision  adverse  to  claim  of  riparian  rights 
under  Mexican  grants  confirmed  by  Congress  involves  no  Federal  ques- 
tion where  validity  of  Federal  law  not  questioned;  Ansbro  v.  United 
States,  159  U.  S.  698,  40  L.  Ed.  311,  16  Sup.  Ct.  189,  Federal  right  must 
be  distinctly  drawn  into  question  to  confer  jurisdiction;  Chicago  etc. 
R.  R.  Co.  v.  Chicago,  166  U.  S.  232,  41  L.  Ed.  983,  17  Sup.  Ct.  583,  re- 
examining State  judgment  in  condemnation  proceedings;  Missouri  etc. 
Ry.  Co.  v.  Haber,  169  U.  S.  622,  42  L.  Ed.  881, 18  Sup.  Ct.  492,  judgment 
is  reviewable  where  State  court  could  not  have  disposed  of  case  with- 
out deciding  Federal  question ;  Green  Bay  etc.  Canal  Co.  v.  Patten  Paper 
Co.,  172  U.  S.  68,  43  L.  Ed.  369,  19  Sup.  Ct.  101,  it  is  sufficient  that 
record  clearly  show  that  Federal  question  was  set  up;  Brothers  v.  Cun- 
ningham, 189  Fed.  888,  111  C.  C.  A.  146,  validity  of  statute  making 
secondary  evidence  of  titles  admissible  in  case  of  loss  of  originals  by 
fire  or  otherwise  will  not  be  considered  on  appeal,  where  objection  was 
not  made  to  evidence  in  trial  court ;  Shewalter  v.  Missouri  Pac.  Ry.  Co., 
152  Mo.  551,  54  S.  W.  226,  holding  Supreme  Court  has  no  jurisdiction 
of  appeal  in  suit  against  carrier  where  instructions  made  no  mention  of 
Interstate  Commerce  Act  and  were  not  excepted  to. 

Record  for  showing  Federal  Supreme  Court's  jurisdiction  to  re- 
view State  court's  decision.    Note,  63  L.  ft.  A.  331,  333. 
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What  record  must  show  as  to  presentation  and  decision  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal  Supreme 
court.    Note,  63  L.  R.  A.  475,  477. 

Miscellaneous.  Cited  in  Barker  v.  Butte  Consolidated  Min.  Co.,  215 
U.  S.  585,  54  L.  Ed.  S88,  30  Sup.  Ct.  404,  Field  v.  Barber  Asphalt  Pav- 
ing Co.,  209  U.  S.  540,  52  L.  Ed.  917,  28  Sup.  Ct.  757,  Oregon  Short  Line 
R.  R.  Co.  v.  McManus,  207  U.  S.  583,  52  L.  Ed.  S51,  28  Sup.  Ct.  260, 
Lawson  v.  Washington,  205  U.  S.  536,  51  L.  Ed.  919,  27  Sup.  Ct.  789, 
and  White  Star  Min.  Co.  v.  Hultberg,  205  U.  S.  540,  51  L.  Ed.  921,  27 
Sup.  Ct.  794,  all  dismissing  for  want  of  jurisdiction. 

158  XT.  S.  186-211,  39  L.  Ed.  943,  15  Sap.  Ct  804,  THE  OREGON. 

Steamer  is  presumably  at  fault  for  collision  with  ship  at  anchor  in 
proper  place  with  proper  watch. 

Approved  in  The  Amiral  Cecille,  134  Fed.  676,  and  The  Degama,  150 
Fed.  324,  80  C.  C.  A.  93,  both  following  rule ;  The  Philip  Minch,  198  Fed. 
719,  collision  of  steamer  in  tow  with  dredge  was  due  to  fault  of  towing 
tugs,  and  not  to  fault  of  steamer;  The  Mary  S.  Blees,  120  Fed.  45,  hold- 
ing vessel  stopping  to  ' '  straighten  up ' '  before  passing  obstructions,  and 
drifting  against  barge  moored  near  bank  of  stream,  is  at  fault;  The 
Northern  Queen,  117  Fed.  914,  holding  vessels  anchoring  in  fairway  be- 
cause of  dense  fog  not  chargeable  with  fault  where  fog  signals  were 
blown  and  all  precautions  taken  pursuant  to  rules. 

Distinguished  in  The  Banan,  116  Fed.  901,  holding  presumption  in 
favor  of  anchored  vessel  overcome  by  evidence  showing  anchorage  too 
near  the  channel. 

Steamer  running  in  narrow  channel,  on  dark  night,  should  have  more 
than  pilot,  helmsman  and  one  lookout. 

Approved  in  The  Gertrude,  118  Fed.  131,  55  C.  C.  A.  80,  holding  both 
vessels  negligent  for  maintaining  insufficient  hands  on  deck;  The  Rich- 
mond, 114  Fed.  213,  holding  evidence  showing  that  lights  of  schooner 
were  not  seen  on  steamer  until  within  three  hundred  feet  of  collision 
shows  defective  lookout;  Wilder's  S.  S.  Co.  v.  Low,  112  Fed.  172,  50 
C.  C.  A.  473,  holding  presumption  is  against  vessel  having  no  lookout 
when  another  vessel  is  known  to  be  in  vicinity;  The  Samuel  Dillaway, 
98  Fed.  141^88  C.  C.  A.  675,  holding  tug  with  tows  covering  line  three 
thousand  feet  long  must  maintain  lookout  aft,  and  is  shown  at  fault 
where  captain  not  on  duty  accidentally  discovered  sailing  vessel;  The 
Williamsport,  74  Fed.  655,  20  C.  C.  A.  589,  tug's  captain  alone  is  insuffi- 
cient lookout ;  The  City  of  Augusta,  80  Fed.  299,  25  C.  C.  A.  430,  where 
lookout  was  absent  from  post  during  portion  of  critical  time,  burden  is 
upon  vessel  to  show  fault  in  other  ship;  In  re  Lion,  84  Fed.  1013, 
arguendo. 

Pilot,  though  superseding  master  as  to  navigation,  master  is  still  in 
command  and  should  see  to  lookout. 
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Approved  in  The  Armonia,  81  Fed.  229,  26  C.  C.  A.  338,  negligence  in 
failing  to  observe  light  cannot  be  imputed  to  pilot,  mate  being  also  on 
bridge. 

Distinguished  in  Bramble  v.  Culmer,  78  Fed.  504,  24  C.  C.  A.  182, 
owners  paying  crew  and  not  charterers,  are  liable  for  loss  through  pilot's 
negligence. 

Relative  rights  and  duties  of  pilot  and  master  of  vessel.    Note,  10 
Ann,  Cas.  382,  383. 

Authority  of  master  of  ship.    Note,  24  E.  R.  0.  276. 

Defective  lookout  Is  evidence  of  negligence,  not  a  fault,  and  must  have 
contributed  to  collision.  * 

Approved  in  Union  S.  S.  Co.  v.  Laz,  223  Fed.  411,  138  C.  C.  A.  638, 
collision  at  sea  in  calm  night  between  meeting  vessels  was  solely  due 
to  fault  of  vessel  failing  to  keep  lookout,  and  changing  course  after 
sighting  other  vessel;  The  Cypromene,  135  Fed.  565,  applying  rule  where 
ship  was  going  at  excessive  speed  without  lookout  at  place  where  an- 
chored vessels  expected. 

One  vessel  being  at  fault,  presumption  in  other's  favor  must  be  rebutted 
by  clear  proof. 

Approved  in  The  Pocomoke,  150  Fed.  199,  Federal  Ins.  Co.  v.  Starin, 
134  Fed.  1011,  The  Georgetown,  135  Fed.  857,  Foster  v.  Merchants'  etc. 
Transp.  Co.,  134  Fed.  969,  and  The  Newburgh,  130  Fed.  324,  64  C.  C.  A. 
567,  all  following  rule;  Charles  Hubbard,  229  Fed.  355,  moving  vessel 
colliding  with  steamer  at  anchor  has  burden  of  proof  to  exonerate  her- 
self from  liability ;  The  Banner,  225  Fed.  434,  where  barge  breaks  from 
moorings  and  collides  with  moored  vessel,  evidence  of  proper  mooring 
is  sufficient  to  overcome  presumption  of  fault;  Yang-Tsze  Ins.  Co.  v. 
FurnesB,  Withy  &  Co.,  215  Fed.  861, 132  C.  C.  A.  201,  in  collision  at  sea 
in  open  weather  in  daytime,  privileged  vessel  was  in  fault  for  changing 
course  without  necessity,  and  other  vessel  was  in  fault  for  failure  to 
maintain  lookout;  The  Fullerton,  211  Fed.  836,  128  C.  C.  A.  359,  colli- 
sion between  ferry-boat  "Transit"  and  barkentine  in  anchorage  grounds, 
was  due  to  excessive  speed  of  ferry-boat  in  dense  fog  at  night;  Gal- 
veston Towing  Co.  v.  Cuban  S.  S.  Co.,  195  Fed.  712,  115  C.  C.  A.  438, 
tug  bringing  tow  into  collision  with  steamer  at  pier  did  not  sustain 
burden  to  exonerate  herself  from  fault  by  proof  of  breaking  of  eye-bolt 
in  drum  of  steering-wheel;  Kent  v.  Eastern  Dredging  Co.,  193  Fed.  811, 
drill-boat  engaged  in  widening  harbor,  lying  to  one  side  of  channel  and 
held  in  place  by  cables  is  not  in  fault  for  wrecking  schooner,  where 
master  of  schooner  saw  cables  and  could  have  passed  on  other  side; 
The.  Raithmoor,  186  Fed.  853,  steamship  colliding  with  anchored  scow 
was  in  fault  for  being  out  of  course  and  was  solely  liable  in  absence  of 
proof  that  lights  were  improperly  placed  on  scow;  The  Albatross,  184 
Fed.  366,  collision  between  steamship  and  barere  in  tow  was  due  solely 
to  fault  of  steamship,  where,  after  assenting  by  signal  to  passing  of  tug 
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across  her  bows,  wheelman  ported  helm,  instead  of  starboarding  it  as 
directed;  The  C.  E.  Paul,  175  Fed.  250,  scow  interfering  with  free  move- 
ment of  heavily  laden  barge  that  most  move  out  with  ebb  tide  to  avoid 
grounding,  was  liable ;  The  Lucille,  169  Fed.  720,  steamer  sinking  moored 
launch  must  repel  presumption  of  negligence;  The  Luzerne,  157  Fed. 
391,  85  C.  C.  A.  328,  tug  having  car  float  on  her  side  colliding  with  and 
sinking  vessel  of  meeting  tow  was  not  liable,  where  collision  was  caused 
by  collison  between  tug  and  overtaking  schooner  on  other  side;  The 
William  Chisholm,  153  Fed.  713,  82  C.  C.  A.  562,  where  steamer  going 
upstream  gave  signal  of  two  blasts  which  was  assented  to,  and  steamer 
coming  down  put  helm  hard  astarboard,  but  steamer  going  up  did  not 
starboard  her  wheel  but  stopped  and  backed,  collision  is  due  solely  to 
fault  of  latter;  The  Westhall,  153  Fed.  1016,  where  tug  towing  seven 
barges  crosses  channel  to  take  tow  to  anchorage,  steamer  colliding  with 
tow,  in  sight  for  two  and  one-half  miles,  is  in  fault ;  The  Sitka,  132  Fed. 
867,  holding  barge  in  tow  chargeable  with  fault  for  collision  with  steamer 
for  turning  wrong  way  through  mistake  in  executing  master's  order; 
The  Edward  Smith,  135  Fed.  38,  67  C.  C.  A.  506,  determining  liability 
where  steamer  overtook  another  in  narrow  channel  and  crowded  her 
against  another  coming  out  with  tow;  The  Phillip  Minch,  128  Fed.  583, 
63  C.  C.  A.  14,  holding  burden  is  on  vessel  whose  negligence  brought 
, situation  about  to  show  by  convincing  mismanagement  of  other  vessel; 
The  Northland,  125  Fed.  62,  holding  steamship  solely  at  fault  for  sink- 
ing canal-boat  by  operation  of  steamer's  propellers,  where  no  lookout 
was  maintained  and  no  signals  answered;  The  Australia,  120  Fed.  224, 
56  C.  C.  A.  568,  holding  vessel  at  fault  for  maintaining  erratic  course 
must  show  clearly  contributing  fault  of  other  barge ;  The  John  H.  Starin, 
113  Fed.  421,  holding  vessel  at  fault  for  failing  to  keep  right-side  of 
channel  must  show  actual  fault  in  anchored  vessel  whose  lights  burn- 
ing half  an  hour  before  will  be  presumed  to  continue ;  The  Columbia,  109 
Fed.  667,  48  C.  C.  A.  596,  holding  ship  in  tow  with  bark  on  same  tug 
at  fault  for  collision  caused  by  ship's  failure  to  follow  course  of  tug; 
The  Minnie,  100  Fed.  134,  40  C.  C.  A.  312,  holding  where  tug  is  shown 
clearly  at  fault  it  sustains  burden  of  showing  clearly  the  fault  of  an- 
chored vessel;  The  D.  H.  Miller,  76  Fed.  879,  22  C.  C.  A.  597,  moving 
vessel  is  presumed  negligent  in  colliding  with  anchored  dredge;  dis- 
senting opinion  in  Graves  v.  Lake  Michigan  etc.  Transp.  Co.,  183  Fed. 
384, 105  C.  C.  A.  598,  majority  holding  schooner  colliding  with  anchored 
barge  was  in  fault  for  collision,  but  barge  was  chargeable  with  con- 
tributory fault  for  anchoring  on  frequented  course  in  fairway. 

Distinguished  in  Graves  v.  Lake  Michigan  etc.  Transp.  Co.,  183  Fed. 
380,  105  C.  C.  A.  598,  schooner  colliding  with  anchored  barge  was  in 
fault  for  collision,  but  barge  was  chargeable  with  contributory  fault 
for  anchoring  in  fairway  on  frequented  course;  The  Chattahooche,  74 
Fed.  903,  21  C.  C.  A.  162,  rule  does  not  apply  in  case  in  which  question 
of  fault  is  for  court  from  facts  easly  ascertainable;  The  Ohio,  91  Fed. 
553,  33  C.  C.  A.  667,  presumption  does  not  apply  where  negligence  of 
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ship  primarily  at  fault  was  insufficient  to  explain  colliding  of  libelee 
with  third  ship. 

Revised  Statutes,  section  4234,  requiring  torch-light  of  sailing  vessel 
does  not  apply  to  foreign  or  anchored  ships. 

Approved  in  The  Minnie,  87  Fed.  783,  following  rule;  The  Virginian, 
217  Fed.  614,  in  headon  collision  of  two  vessels  in  Puget  Sound,  one 
vessel  was  in  fault  for  not  having  proper  lights,  and  other  was  in  fault 
for  not  giving  alarm  signal  on  hearing  signals  of  other  vessel  under  pro- 
vision of  Inland  Rules;  The  Santiago,  160  Fed.  746,  collision  between 
pilot-boat  moving  at  speed  of  six  miles  per  hour  in  anchor  ground  at 
night  and  anchored  barge  was  due  solely  to  fault  of  barge  whose  stern 
anchor  light  had  been  blown  out  and  evidence  was  conflicting  as  to 
whether  forward  light  was  burning. 

Vessels  meeting  have  right  to  assume  that  each  governed  by  same  laws, 
and  act  accordingly. 

Approved  in  The  Curtin,  217  Fed.  247, 133  C.  C.  A.  519,  evidence  sup- 
ports finding  that  collision  on  river  in  evening  between  gasoline  launch 
and  meeting  tug  was  due  solely  to  fault  of  tug  in  changing  course  just 
before  collision;  The  Marguerite,  87  Fed.  960,  sailing  vessel  approach- 
ing tug  with  tows  should  keep  course  until  latter  Js  disregard  of  rules 
compels  change. 

Exceptions  to  navigation  code  should  be  admitted  with  caution  and  only 
if  Imperative. 

Approved  in  Brigham  v.  Luckenbach,  140  Fed.  330,  schooner  not 
chargeable  with  fault  because  she  did  not  show  flare-up  light  to  steamer 
approaching  from  forward  of  beam;  The  Admiral  Schley,  131  Fed.  437, 
65  C.  C.  A.  417,  determining  fault  for  collision  by  steamer  towing  coal 
barges  on  long  line  while  maneuvering  at  harbor  ^entrance  in  fog;  The 
H.  F.  Dimock,  77  Fed.  230,  23  C.  C.  A.  123,  master's  honest  judgment 
will  not  excuse  departure  from  statutory  rules;  The  Minnie,  87  Fed. 
784,  towing  several  barges  with  long  hawser,  in  foggy  weather,  through 
narrow  channel  among  anchored  vessels,  is  negligence. 

Infringement  of  regulations  to  prevent  collisions  at  sea.    Note,  23 
E.  R>  0.  632. 

Vessel  at  anchor,  on  clear  night,  need  display  only  anchor  light,  with- 
out torch  or  bell. 

Approved  in  Charles  Hubbard,  229  Fed.  357,  moving  steamship  col- 
liding with  vessel  at  anchor  was  solely  in  fault,  as  failure  to  release 
anchor  when  danger  was  apparent  was  error  of  judgment  in  extremis; 
The  Hilton,  213  Fed.  999,  collision  in  river  was  due  to  fault  of  steam- 
ship anchored  in  channel  and  steamer  moving  at  too  great  speed  in 
dense  fog;  O'Keefe  v.  Staples  Coal  Co.,  201  Fed.  143,  tug  towing 
schooner  was  not  in  fault  for  loss  of  schooner's  masts  in  collision  with 
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drawbridge,  but  injury  was  due  to  negligence  of  bridge-tenders  in  fail- 
ing to  open  draw ;  The  Europe,  190  Fed.  478,  111  C.  C.  A.  307,'  steamer 
at  anchor  at  night  in  channel  of  navigable  river,  was  not  in  fault  for 
collision  because  watchman  failed  to  give  warning  signal  to  approach- 
ing vessel  when  weather  was  clear;  The  Pacific,  154  Fed.  945,  83  C.  C.  A. 
515,  where  moving  vessel  is  clearly  in  fault  for  collision  with  one  at 
anchor,  latter  will  not  be  held  in  fault  because  at  last  moment  she  gave 
improper  signal;  The  Minnie,  100  Fed.  130,  40  C.  C.  A.  312,  holding 
anchored  vessel  under  no  obligation  to  ring  bell  where  at  the  time 
weather  was  not  thick ;  The  City  of  Augusta,  80  Fed.  300,  25  C.  C.  A. 
430,  applying  "in  extremis  rule"  where  close-hauled  vessel  mistakenly 
luffed  to  avoid  collision  with  vessel  running  free. 

Distinguished  in  The  Charles  J.  Senff,  189  Fed.  356,  111  C.  C.  A.  87, 
tug  with  car-float  alongside,  proceeding  up  Hudson  at  night,  was  not  in 
fault  for  collision  between  her  tow  and  tug  coming  down  on  crossing 
course  from  starboard  side  which  failed  to  hold  speed  after  exchange 
of  passing  signals. 

Duty  of  vessels  anchored  or  moored  in  fairway  or  harbor  to  display 
signal  light.    Note,  16  Ann.  Gas.  553. 

Vessel  arrested  for  collision,  released  on  stipulation,  court  has  no  Juris- 
diction of  intervening  petition. 

Approved  in  Hawgood  etc.  Transit  Co.  v.  Dingman,  94  Fed.  1014,  36 
C.  C.  A.  627,  heirs  of  holders,  who  have  not  filed  libels,  are  not  affected 
by  release. 

Sureties,  on  stipulation  releasing  vessel  libeled  for  collision,  cannot  be 
made  liable  to  later  interveners. 

Approved  in  Aurora  Shipping  Co.  v.  Boyce,  191  Fed.  964,  965,  112 
C.  C.  A.  372,  under  Qregon  statute  giving  right  of  action  for  wrongful 
death  and  lien  on  vessel  for  injuries  to  persons  or  property,  adminis- 
tratrix of  person  whose  death  resulted  from  injuries  received  on  vessel 
on  navigable  waters  within  State,  may  enforce  right  of  action  and  lien 
in  admiralty  court;  The  General  Foy,  175  Fed.  594,  596,  Oregon  statute 
giving  right  of  action  for  wrongful  death  to  personal  representative 
and  giving  lien  on  vessel  for  injuries  to  persons  or  property  is  effective 
to  give  admiralty  court  jurisdiction  of  libel  in  rem  against  vessel  by 
personal  representative  of  person  to  recover  for  his  death  by  improper 
navigation  of  vessel;  The  Aurora,  163  Fed.  635,  636,  under  Oregon  stat^ 
ute  providing  for  survival  of  action  and  giving  lien  on  vessel  for  in- 
juries to  persons  or  property  administratrix  of  longshoreman,  killed 
while  loading  vessel  by  defective  gang-plank,  may  maintain  libel  in  rem 
in  admiralty  courts  to  recover  damages  for  his  death;  The  Willamette, 
70  Fed.  880,  31  L.  R.  A.  720,  18  C.  C.  A.  366,  reaffirming  rule ;  The  Iona, 
80  Fed.  936,  26  C.  C.  A.  261,  amendment  not  germane  to  original  libel 
should  not  be  allowed;  The  Oregon,  89  Fed.  521,  intervening  libelants 
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not  being  parties  to  first  judgment,  testimony  on  former  trial  is  inad- 
missible; The  Oregon,  73  Fed.  848,  arguendo. 

Distinguished  in  The  Beaconsfield,  158  U.  S.  311,  39  L.  Ed.  996,  15 

pop.    Ct.  863,  change  in  name  of  libelant,  by  substituting  real  party  in 

uteres*,  will  not  avoid  stipulation  against  sureties;  The  Cerea,  149  Ted. 

925,    92€3,  927,  substitution  of  new  owner  as  claimant  of  libeled  vessel 

*3/eH    bas  been  released  on  stipulation  may  be  allowed  without  notice 

f°  surety;  The  Livingstone,  104  Fed.  922,  holding  bond  for  release  of 

AbelecL     vessel  in  suit  brought  by  ship  owner  and  cargo  owner,  bailee 

BtancLs   for  sums  payable  to  cargo  insurers  who  have  paid  loss. 


cannot  be  released  until  stipulation  covering  all  libels  on  file. 
Approved  in  The  Vigilant,  175  Fed.  228,  where  libeled  vessel  is  re- 
leaseci    by  stipulation,  surety  cannot  by  taking  assignment  of  libelant's 
claim  keep  it  alive  as  lien  on  vessel  against  prior  mortgage. 


new  libels  filed  after  vessel's  release  on  stipulation,  new  warrant  of 
rfc    Is  necessary. 

AJ>F>r-©ved  in  Laidlaw  v.  Oregon  Ry.  etc.  Co,  81  Fed.  878,  26  C.  C.  A. 

.       (^e versing  73  Fed.  849),  deeming  intervening  suit  commenced  from 

^Sixx^X    filing  of  intervening  petition,  not  merely  from   issuance  of 


con 
it  w 


**  "^^^-isdiction  of,  and  law  governing,  action  for  death  on  waters. 
:rSTote,  L.  R.  A.  1916A,  1161,  1162. 

tosscs^Uaneous.    Cited   in    The   Queen   Elizabeth,   122   Fed.    409,   59 

J  ,    _  _-^—  345,  holding  ship  being  privileged  vessel  not  chargeable  with 

tatory  fault  for  collision  where  master  maintained  course  until 

olear  that  collision  was  inevitable ;  The  Robert  Dollar,  115  Fed. 

'     -"folding   Washington   statute,   making   master   or  person   having 

™*^r^*      ^>f  construction  or  repair  of  vessel  agent  of  owner,  is  applicable 

^■■^^i^n  vessels. 

1*8 


.  818-815,  89  Lb  Ed.  904,  15  Sup.  Ct.  814,  KENNEDY  v.  MAGONB. 

Nt>*     «ited. 


1M  —  -      15.  818-888,  89  Ik  Ed.  956,  15  Sup.  Ot  816,  DE  SOLLAB  V.  HANS- 


>4pnent  is  not  estoppel  unless  determining  precise  fact. 

^^^oved  in  Callaway  v.  Irvin,  123  Ga.  351,  51  S.  E.  480,  following 

a     *^^enst>oro  v.  Cumberland  Tel.  &  Tel.  Co.,  230  U.  S.  76,  57  L.  Ed. 

\o«  »     33  sUp.  gt.  988,  in  suit  to  determine  right  of  telephone  company 

t°     ^^     of  streets,  judgment  of  State  court  in  prior  suit  between  same 

^rtvt  ^a    upon  different  cause  of  action  is  not  binding  as  to  validity  of 

QtCV^ance,  where  opinion,  made  part  of  record  by  judgment,  stated  that 

\t  ^^a  not  necessary  to  determine  validity  of  ordinance;  United  States 
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r.  Southern  Oregon  Co.,  225  Fed.  567,  judgment  for  grantees  in  suit  by 
government  to  cancel  patents  to  portion  of  land  as  included  in  patent 
by  mistake,  did  not  preclude  suit  to  forfeit  entire  grant  for  failure  to 
comply  with  conditions  respecting  alienation ;  Cheatham  Electric  Switch- 
ing Device  Co.  v.  Transit  Development  Co.,  203  Fed.  288,  judgment  in 
action  at  law  that  patent  was  infringed  is  conclusive  as  to  validity  of 
patent  and  infringement  in  subsequent  suit  in  equity  for  infringement 
by  identical  devices;  United  States  v.  Lim  Jew,  192  Fed.  647,  deter* 
mination  in  prior  proceeding  that  Chinese  person  was  resident  of  United 
States  prior  to  November  18,  1880,  and  entitled  to  re-enter,  but  not 
finding  as  to  place  of  nativity,  does  not  estop  government  in  subsequent 
deportation  proceeding  to  deny  that  he  was  natural-born  citizen; 
B.  Roth  Tool  Co.  v.  New  Amsterdam  Casualty  Co.,  161  Fed.  712, 
88  G.  C.  A.  569,  judgment  in  favor  of  employee  for  negligence  of  em- 
ployer in  permitting  tube  filled  with  metals  of  explosive  nature  to  be 
placed  in  furnace  was  conclusive  against  employer's  right  to  recover 
from  liability  company  on  policy  containing  warranty  against  use  of 
explosives  on  premises;  D'Arcy  v.  Staples  &  Hanford  Co.,  161  Fed.  738, 
88  C.  C.  A.  606,  decree  adjudging  validity  of  patent  and  infringement 
in  suit  defended  by  manufacturer  of  infringing  device,  although  not 
party  to  record,  is  conclusive  in  suit  against  him  as  to  infringement 
by  that  particular  device,  but  not  as  to  different  devices;  Delaware  etc. 
R.  Co.  v.  Kutter,  147  Fed.  59,  77  C.  C.  A.  315,  where,  in  action 
for  money  due  on  contract,  only  defense  was  plaintiff's  breach  of  con- 
tract, judgment  for  plaintiff  is  conclusive  only  on  such  question  in  sub- 
sequent suit  for  wrongful  termination  of  contract  by  defendant;  Ben- 
jamin Schwarz  &  Sons  v.  Kennedy,  142  Fed.  1030,  judgment  for 
defendants  for  costs  in  replevin  in  which  defense  that  plaintiff,  owner 
of  undivided  interest  only,  is  not  bar  to  suit  against  one  of  defendants 
for  conversion  based  on  same  trespass ;  Hickey  v.  Anheuser-Busch  Brew- 
ing Assn.,  36  Colo.  389,  85  Pac.  838,  judgment  of  probate  court  disallow- 
ing claim  as  barred  by  statute  of  limitations,  was  not  finding  that  debt 
was  barred  at  date  of  foreclosure  proceeding  pending  at  time  of  death 
of  debtor,  and  was  not  bar  to  that  action;  Prall  v.  Prall,  58  Fla.  506, 
26LR,  A  (N.  S.)  577,  50  South.  870,  suit  for  divorce  upon  ground  of 
violent  and  ungovernable  temper  is  not  bar  to  second  suit  for  divorce 
on  grounds  of  extreme  cruelty  and  willful  desertion;  Irvin  v.  Spratlin, 
127  Ga.  243,  9  Ann.  Gas.  341f  55  S.  E.  1038,  reversing  judgment  in  action 
for  recovery  of  land  for  error  in  excluding  extrinsic  evidence  to  sup- 
port plea  of  estoppel  by  former  judgment  by  showing  question  of  pre- 
scription title  was  actually  involved  in  such  suit;  Matson  v.  Poncin,  152 
Iowa,  576,  38  L.  R.  A.  (N.  S.)  1020,  132  S.  W.  972,  where  order  dismiss- 
ing petition  in  suit  to  establish  boundary  line  failed  to  show  on  which 
of  several  issues  it  was  based,  judgment  was  not  conclusive  that  line 
marked  by  fence  was  true  boundary  line;  Holderman  v.  Hood,  78  Kan. 
49,  96  Pac.  72,  judgment  sustaining  general  demurrer  is  final  upon  facts 
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pleaded ;  Harris  v.  Mason,  120  Tenn.  679,  25  I*  E*  A.  (N.  8.)  1011,  115 
S.  W.  1149,  judgment  against  owner  of  land  for  failure  to  prove  his 
own  title  in  suit  to  avoid  tax  title  deed  of  purchaser,  was  not  res  judi- 
cata as  to  validity  of  purchaser's  claim;  Pomeroy  National  Bank  v. 
Huntington  National  Bank,  72  W.  Va.  537,  79  S.  E.  664,  decree,  in  suit 
by  copartner  against  bank  where  bank's  plea  of  authorized  payment  by 
certificate  of  deposit  to  member  of  firm  is  successfully  resisted,  is  not 
res  judicata  in  action  of  debt  against  bank  by  indorsee  of  certificate  of 
deposit,  although  indorsee  was  made  party  to  prior  suit;  Hudson  v. 
Iguano  Land  etc.  Co.,  71  W.  Va.  408,  410,  76  S.  E.  800,  801,  dismissal 
of  bill  to  remove  cloud  from  title  to  real  estate  for  failure  of  plaintiff 
to  prove  title,  does  not  preclude  his  defense  of  action  of  trespass  or  bill 
for  accounting  for  timber  and  coal  taken  from  land  broueht  by  defend- 
ant in  former  suit';  Empire  State  Nail  Co.  v.  American  etc.  Button  Co., 
74  Fed.  868,  21  C.  C.  A.  152,  decree  declaring  validity  of  patent  is  con- 
clusive in  subsequent  proceedings  between  parties  or  privies  for  in- 
fringement; Embden  v.  Lisherness,  89  Me.  581,  56  Am.  St.  Rep.  445,  36 
Atl.  1103,  judgment,  to  be  conclusive  as  estoppel,  must  have  been  ren- 
dered on  merits  and  same  subject  matter;  Nashua  etc.  R.  R.  Co. 
v.  Boston  etc.  R.  R.  Co..  164  Mass.  226,  49  Am.  St.  Rep.  458,  41  N.  E. 
269,  refusal  of  leave  to  withdraw  claim  is  not  res  adjudicata  as  to  claim  ^ 
dissenting  opinion  in  Hogle  v.  Smith,  136  Iowa,  50,  113  N.  W.  562, 
majority  holding  that  decree  dismissing  suit  for  specific  performance  of 
contract  in  which  defendants  filed  cross-bill  to  quiet  title  and  for  rents 
and  profits,  barred  subsequent  action  by  them  for  rents  and  profits, 
whether  lower  court  was  in  error  or  not  in  not  renderins:  judgment  for 
them  for  rents  and  profits;  dissenting  opinion  in  St.  Louis  v.  United 
Rys.  Co.  of  St.  Louis,  263  Mo.  499,  174  S.  W.  106,  majority  holding 
judgment  of  Federal  court,  in  suit  to  enjoin  city  from  enforcing  ordi- 
nance imposing  license  tax,  sustaining  validity  of  ordinance,  is  binding, 
as  to  validity  of  ordinance,  in  action  by  city  to  collect  tax. 

Judgment  does  not  create  estoppel  where  Jury's  finding  may  have  been 
upon  either  of  two  propositions. 

Approved  in  Equitable  Trust  Co.  v.  Smith,  77  Fed.  681,  23  C.  C.  A. 
394,  uncertainty  in  record,  as  to  particular  point  decided,  may  be  re- 
moved by  extrinsic  evidence. 

Specific  performance  will  not  be  decreed  if  contract  doubtful  and  value 
rising  rapidly. 

Approved  in  White  v.  Wansey,  116  Fed.  349,  53  C.  C.  A.  634,  holding 
where  evidence  conflicted  as  to  execution  of  contract  and  one  party 
withdrew  contract  before  acknowledgment,  specific  performance  will  be 
denied;  Fulton  v.  Gesterding,  47  Fla.  160,  36  South.  59,  applying  rule  in 
garnishment  proceedings;  Gould  v.  Gunn,  161  Iowa,  163, 140  N.  W.  383, 
XVII— 15 
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provision  in  agreement  between  husband  and  wife  contemplating  divorce 
that  husband  would  make  equitable  apportionment  to  their  children  but 
of  proceeds  of  invention  is  too  ambiguous  to  be  enforceable  by  children 
against  his  estate;  Kleinhans  v.  Jones,  68  Fed.  749,  15  €.  C.  A.  644,  re- 
affirming rule;  Lawrence  v.  Stearns,  79  Fed.  882,  judgment  concludes 
same  parties  in  subsequent  action  as  to  same  subject  as  to  all  points 
that  might  have  been  determined;  Strang  v.  Richmond  etc.  R.  R.  Co., 
93  Fed.  75,  specific  performance  of  uncertain  contract  will  not  be  de- 
creed; Doctor  v.  Furch,  91  Wis.  478,  65  N.  W.  165/  unsuccessful  parties 
to  litigation,  to  compel  conveyance  at  reduced  price,  cannot  compel  con- 
veyance at  contract  price. 

Sale  for  two  hundred  dollars  down,  two  thousand  three  hundred  dol- 
lars In  two  weeks,  Is  not  within  authority  to  sell  for  five  thousand  dollars, 
half  cash. 

Approved  in  Robertson  v.  Allen,  184  Fed.  381,  107  C.  C.  A.  254,  con- 
tract of  brokers  for  sale  of  land,  disregarding  instruction,  in  option 
contract  between  themselves  and  owner  and  providing  for  interest  in 
addition  to  commissions  without  knowledge  of  principal,  is  void;  Cella 
v.  Brown,  144  Fed.  762,  75  C.  C.  A.  608,  construing  reorganization 
Agreement  between  street  railroads;  Swift  v.  Erwin,  104  Ark.  464,  Ann. 
Uaa.  19140,  363, 148  S.  W.  269,  denying  specific  performance  of  contract 
to  sell  land,  where  agent  disregarded  authority  to  sell  at  fixed  price  on 
certain  terms,  and  gave  option  to  purchase  for  three  months;  Harrigan 
v.  Dodge,  216  Mass.  464,  103  N.  E.  919,  where  broker  exceeded  his  author- 
ity contracting  to  sell  land  to  certain  person  without  consent  of  widow 
of  testator  through  whom  defendants  acquired  title,  contract  was  not 
binding;  Larson  v.  Newman,  19  N.  D.  159,  23  L.  R.  A.  (N.  S.)  849,  121 
N.  W.  204,  denying  specific  performance  of  contract  to  sell  land  made 
by  member  of  agency  for  land  owner  after  dissolution  of  agency  which 
terminated  authority  to  sell;  Shirley  v.  Coffin,  103  Tex.  541,  131  S.  W. 
405,  denying  specific  performance  against  owner  of  broker's  contract  to 
sell  land,  where  brokers  disregarded  requirement  that  half  of  purchase 
price  was  to  be  paid  in  cash;  Gough  v.  Coffin,  55  Tex.  Civ.  552,  120 
S.  W.  211,  brokers  authorized  to  sell  land  for  half  cash,  executing  con- 
tract to  accept  less  amount  in  cash,  cannot  recover  commissions  upon 
refusal  of  owner  to  perform  contract;  Norton  v.  Nevills,  174  Mass.  245, 
54  N.  E.  538,  special  agent  authorized  to  sell  stock  for  cash  cannot  sell  on 
credit ;  Halsey  v.  Montiero,  92  Va.  585,  24  S.  E.  259,  authority  to  sell 
for  one-third  cash  is  not  satisfied  by  agreement  for  cash  in  sixty  days. 

Validity  of  contract  for  sale  of  land  executed  by  agent  with  ex- 
press authority,  but  containing,  terms  not  expressly  authorized. 
Note,  Ann.  Gas.  1914D,  1089. 

Right  of  real  estate  broker  to  commission  on  procuring  person  will- 
ing to  purchase  on  different  terms  as  to  payment.  Note,  19  Ann. 
Gas.  1048. 
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108  U.   8.  282-2S3>  39  L.  Ed.  960,  10  Sup.  Ot.  838,  EPISCOPAL  CITY 
MISSION  v.  BROWN. 

Assignment  by  yendor  of  bond  of  vendee  assuming  part  of  mortgage, 
Is  subject  to  equities  between  vendee  and  vendor. 

Approved  in  Fish  v.  First  Nat.  Bank,  150  Fed.  528,  80  C.  C.  A.  266, 
where,  on  dissolution  of  firm,  continuing  partner  assumed  note  given  by 
other  for  money  used  by  firm  and  which  he  secured  by  conveyance  to 
payee  by  property  which  went  to  firm,  conveyance  is  no  defense  to  ac- 
tion by  assignee  of  note  against  succeeding  partner;  Gamble  v.  Rural 
Independent  School  District,  146  Fed.  119,  76  C.  C.  A.  539,  determining 
rights  of  bondholders  on  division  of  school  district  issuing  bond;  Wil- 
lard  v.  Wood,  164  U.  S.  521,  41  L.  Ed.  5S9,  17  Sup.  Ct.  180,  arguendo. 

Deed,  with  covenant  that  grantee  will  assume  mortgage,  does  not  bind 
1dm  In  qpeence  of  knowledge. 

Approved  in  Green  v.  Turner,  80  Fed.  43,  grantee  is  not  directly  liable 
to  grantor '8  mortgagee  in  law  or  equity. 

188  U.  8.  231-239,  39  L.  Ed.  883,  18  Sup.  Ot  819,  WEIGHT  V.  UNITED 
STATES. 

United  States  deputy  marshal,  acting  de  facto,  is  within  act  of  1888  as 
to  crimes  against  deputies. 

Approved  in  Goode  v.  United  States,  159  U.  S.  673,  40  L.  Ed.  301,  16 
Sup.  Ct.  139,  theft  of  letter  from  de  facto  postoffice  supports  indictment. 

Jurisdiction  to  punish  crimes  by  or  against  Indians.    Note,  L.  R.  A. 
1915F,  589. 

188  U.  8.  240-263,  39  L.  Ed.  966,  15  Sup.  Ot.  822,  STONEBOAD  v.  STONE- 
BO  AD. 

Unconfirmed  Mexican  grant  requires  approval  by  United  States  gov- 
ernment. 

Approved  in  Ainsa  v.  New  Mexico  etc.  R.  R.  Co.,  175  U.  S.  79,  44 
L.  Ed.  80,  20  Sup.  Ct.  29,  Arizona  courts  have  jurisdiction  to  determine 
whether  title  to  Mexican  grant  was  complete  before  cession;  Gilder- 
sleeve  v.  New  Mexico  Min.  Co.,  161  U.  S.  579,  40  L.  Ed.  814,  16  Sup.  Ct. 
665,  arguendo. 

Act  confirming  nnsurveyed  Mexican  grant  contemplates  survey  for  pur- 
pose of  segregation. 

Approved  in  Ainsa  v.  United  States,  161  U.  S.  222,  40  L.  Ed.  678,  16 
Sup.  Ct.  549,  following  rule ;  Lane  v.  Watts,  234  U.  S.  540,  58  L.  Ed. 
1456,  34  Sup.  Ct.  965,  report  and  survey  by  surveyor-general  of  Arizona 
amounted  to  survey  and  finding  that  land  was  nonmineral,  and  title 
vested  in  holder  of  float  grant  selecting  lands ;  Jones  v.  St.  Louis  Land 
etc.  Co.,  232  U.  S.  361,  363,  58  L.  Ed.  637,  638,  34  Sup.  Ct.  419,  survey  was , 
necessary  to  segregation  and  delimitation  of  Mexican  grant  confirmed 
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by  act  of  1860;  Clearwater  Timber  Co.  v.  Shoshone  County,  155  Fed. 
631,  fact  of  conveyance^  of  unsurveyed  lands  selected  in  lien  of  lands 
within  forest  reserve,  before  selection  was  approved  by  secretary,  gave 
county  no  right  to  tax  such  lands;  Crittenden  Cattle  Co.  v.  Ainsa,  14 
Ariz.  309,  127  Pac.  734,  limitations  did  not  begin  to  run  against  holder 
of  Mexican  grant  or  his  assigns  prior  to  issuance  of  patent;  Gauthier 
v.  Morrison,  62  Wash.  578, 114  Pac.  503,  State  court  had  no  jurisdiction 
to  adjudge  homestead  entryman  entitled  to  possession  of  land  upon 
which  he  had  settled  in  good  faith,  but  which  were  designated  as  lake 
by  government  surveyor,  through  fraud  or  mistake. 

Survey  of  confirmed  Mexican  grant  by  Land  Department  is  collaterally 
unassailable. 

Approved  in  Eneeland  v.  Korter,  40  Wash.  368, 1  L.  E.  A.  (N.  8.)  745, 
82  Pac.  611,  following  rule ;  Gleason  v.  White,  199  U.  S.  60,  50  L^Ed.  88, 
25  Sup.  Ct.  782,  patentee  of  part  of  fractional  section  whose  patent, 
through  land  officer's  carelessness,  refers  to  original  survey,  though 
resurvey  had  been  made,  cannot  recover  from  subsequent  patentee  under 
second  survey  lands  outside  of  first  survey;  Whitaker  v.  McBride,  197 
U.  S.  512,  49  L.  Ed.  860,  25  Sup.  Ct.  530,  patentee  of  land  bordering  on 
river  owns  to  center  of  stream  as  against  homestead  entryman  of  un- 
surveyed island  in  river;  Kean  v.  Calumet  Canal  Co.,  190  U.  S.  460, 
47  L.  Ed.  1137,  23  Sup.  Ct.  652,  holding  Federal  patent  to  Indiana  under 
Swamp-land  Act  1850  of  "whole  of  fractional  sections"  covered  by 
Federal  plat  carries  submerged  portions  thereof;  Murphy  v.  Tanner,  176 
Fed.  543,  100  C.  C.  A.  125,  in  ejectment  by  person  having  title  under 
government  patent,  homestead  claimant  cannot  attack  correctness  of 
government  survey;  Barringer  v.  Davis,  141  Iowa,  434,  120  N.  W.  70, 
new  survey  cannot  affect  rights  of  persons  acquiring  title  to  public  land 
under  original  survey,  though  incorrect;  Brown  v.  Parker,  127  Mich. 
393,  86  N.  W.  990,  holding  land  bounded  by  meander  line  of  Lake  Erie 
surveyed  by\Federal  government  passed  under  Swamp-land  Act  and  was 
not  part  of  take-bed;  dissenting  opinion  in  Producers'  Oil  Co.  v.  Hans- 
zen  (La.),  61  South.  762,  majority  holding  where  survey  shows  meander 
line  bordering  on  tract  of  swamp-land,  grant  by  patent  terminates  at 
meander  line  and  does  not  carry  swamp-land  between  it  and  shores  of 
navigable  water;  Russell  v.  Maxwell  Land  Grant  Co.,  158  U.  S.  258, 
39  L.  Ed.  972,  15  Sup.  Ct.  829,  and  Home  v.  Smith,  159  U.  S.  43,  40 
L.  Ed.  69,  15  Sup.  Ct.  989,  official  surveys  are  not  collaterally  attackable 
in  action  at  law;  De  Guyer  v.  Banning,  167  U.  S.  742,  42  L.  Ed.  346,  17 
Sup.  Ct.  944,  arguendo. 

Distinguished  in  Gauthier  v.  Morrison,  232  U.  S.  459,  58  L.  Ed.  684, 
34  Sup.  Ct.  384,  under  homestead  law  unsurveyed  public  lands,  if  agri- 
cultural and  unappropriated,  are  open  to  settlement  by  qualified  entry- 
men,  and  this  applies  to  land  left  unsurveyed  by  erroneously  marking 
it  within  meander  lines  of  lake. 
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158  XT.  8.  263-259,  89  I*  Ed.  971,  16  Sap.  Ot  827,  RUSSELL  T.  MAXWELL 
LAND  QUANT  CO. 

Survey,  by  proper  Federal  officers,  properly  confirmed,  cannot  be  at- 
tacked collaterally  in  courts. 

Approved  in  Horne  v.  Smith,  159  U.  S.  43,  40  L.  Ed.  69,  15  Sup.  Ct. 
989,  Colorado  Fuel  Co.  v.  Maxwell  Land  Grant  Co.,  22  Colo.  74,  43  Pac. 
557,  and  Kneeland  v.  Korter,  40  Wash.  368,  1LB.A  (N.  S.)  745,  82 
Pac.  611,  all  following  rule;  Gleason  v.  White,  199  U.  S.  60,  50  L.  Ed. 
88,  25  Sup.  Ct.  782,  patentee  of  part  of  fractional  section  whose  patent, 
through  land  officer's  carelessness,  refers  to  original  survey,  though  re- 
survey  made,  cannot  recover  from  subsequent  patentee  under  second 
survey  lands  outside  of  first;  Whitaker  v.  McBride,  197  U.  S.  512,  49 
L.  Ed.  860,  25  Sup.  Ct.  530,  patentee  of  land  bordering  river  owns  to 
center  of  stream  as  against  homestead  entryman  of  unsurveyed  island 
in  river;  Murphy  v.  Tanner,  176  Fed.  543,  100  C.  C.  A.  125,  in  eject- 
ment by  person  having  title  under  government  patent,  homestead  claim- 
ant cannot  attack  correctness  of  government  survey;  Little  v.  Williams, 
88  Ark.  49,  113  S.  W.  343,  claimant  to  swamp-lands  erroneously  in- 
cluded within  meander  liens  of  lake  by  government  survey,  cannot  im- 
peach such  survey;  Weaver  v.  Howatt,  171  Cal.  306,  152  Pac.  927,  fact 
that  location  of  section  corner  in  accordance  with  inaccurate  govern- 
ment survey  will  set  awry  shapes  and  boundaries  of  sections  does  not 
affect  conclusiveness  of  survey;  Lane  v.  Watts,  41  App.  D.  C.  154,  loca- 
tion of  public  land  beyond  existing  survey  in  New  Mexico  with  instruc- 
tions to  surveyor-general  of  New  Mexico  to  make  survey,  although  no 
survey  was  in  fact  made  confirmed  location  and  vested  title  in  grantee, 
and  conformation  could  not  be  subsequently  disturbed  when  land  was 
found  to  be  mineral;  Barringer  v.  Davis,  141  Iowa,  434,  120  N.  W.  70, 
new  survey  cannot  affect  rights  of  persons  acquiring  title  to  public 
land  under  original  survey,  though  incorrect;  Brown  v.  Parker,  127 
Mich.  393,  86  N.  W.  990,  holding  Federal  meander  line  of  Lake  Erie 
is  conclusive  of  character  of  land  bounded  thereby,  and  such  land 
passes  under  grant  of  State;  Jamtgaard  v.  Greendale  Tp.,  29  N.  D.  618, 
151  N.  W.  773,  where  dispute  arises  as  to  location  of  section  mounds  in 
government  survey,  evidence  of  transitman  making  survey  is  admissible 
to  show  location  of  line;  Gauthier  v.  Morrison,  62  Wash.  578,  114  Pac. 
503,  State  court  had  no  jurisdiction  to  adjudge  homestead  entryman 
entitled  to  possession  of  agricultural  lands  upon  which  he  had  settled 
in  good  faith,  but  which  government  surveyor,  through  fraud  or  mistake, 
designated  as  lake;  dissenting  opinion  in  Producers'  Oil  Co.  v.  Hanszen 
(La.),  61  South,  762,  majority  holding  where  survey  shows  meander  line 
bordering  on  tract  of  swamp-land,  grant  by  patent  terminates  at  meander 
line,  and  not  at  shores  of  navigable  water;  Brown  v.  Milliman,  119  Mich. 
612,  78  N.  W.  788,  original  government  survey  should  control  in  fVng 
line  of  creek;  De  Guyer  v.  Banning,  167  U.  S.  742,  42  L.  Ed.  346,  17 
Sup.  Ct.  944,  arguendo* 


158  U.  S.  260-267       NOTES  ON  U.  S.  REPORTS.  230 

158  U.  8.  260-267,  S»  L.  Ed.  97S,  15  flop.  Ct.  837,  BOYD  T.  JANEflVTLLE 
HAY  TOOL  CO. 

Patent,  not  a  pioneer,  Is  only  entitled  to  precise  devices  claimed. 
Approved  in  Eaid  v.  Twohy  Bros.  Co.,  230  Fed.  447,  McConnell  patent 
for  chock  attachment  for  log-cars  is  for  improvement  only  and  is  lim- 
ited to  precise  devices  shown,  and  is  not  infringed  by  devices  of 
Chandler  patent;  Ball  Bearing  Co.  v.  Star  Ball  Retainer  Co.,  149  Fed. 
220,  79  C.  C.  A.  177  (affirming  147  Fed.  722),  holding  Simons'  patents 
Nos.  449,968  and  449,959,  for  ball-bearings,  not  infringed;  Louden 
Machinery  Co.  v.  Janesville  etc.  Tool  Co.,  148  Fed.  690,  78  C.  C.  A.  548, 
construing  Burkholder  patent  No.  490,738,  for  adjustable  stop  device 
for  hay-carriers;  Bates  Mach.  Co.  v.  Wm.  A.  Force  &  Co.,  145  Fed.  528, 
construing  Bates'  patent  No.  721,276,  for  typographic  numbering  machine; 
Cumming  v.  Baker  &  Hamilton,  144  Fed.  398,  75  C.  C.  A.  373,  construing 
Cummings'  patent  No.  386,771,  for  portable  forge;  Roemer  v.  Peddie,  71 
Fed.  409,  construing  Roemer  patent  No.  314,724  for  improvement  in 
satchel-handles;  Taber  etc.  Photograph  Co.  v.  Marceau,  87  Fed.  872, 
parties  operating  under  different  patents,  each  for  mere  improvement  in 
well-known  art,  are  restricted  to  precise  claims. 

Issue  of  patent  raises  presumption  that  earlier  patents  not  infringed. 
Approved  in  Benthall  Mach.  Co.  v.  National  Mach.  Corp.,  222  Fed. 
932,  Jones  patent  for  peanut  picker  and  stemmer  is  void  for  anticipa- 
tion by  prior  use  of  unpatented  machine;  Bliss  v.  Spangler,  217  Fed. 
398, 132  C.  C.  A.  210,  Spangler  patent  for  clasp  or  buckle,  while  elements 
are  nearly  all  old,  embodies  new  combination  requiring  more  than 
mechanical  skill,  and  is  infringed  by  Bliss  patent;  Frank  F.  Smith 
Metal  Window  Hardware  Co.  v.  Yates,  216  Fed.  363,  Smith  patent  for 
transom  adjusting  device  is  valid  and  infringed  by  device  merely  trans- 
posing co-acting  parts;  Union  Special  Mach.  Co.  v.  Singer  Mfg.  Co., 
215  Fed.  602,  Woodward  patent  for  improvement  in  sewing-machines  is 
entitled  to  narrow  construction,  and  is  not  infringed;  Reis  v.  Rosenfeld, 
204  Fed.  284,  122  C.  C.  A.  480,  where  alleged  infringing  article  is  made 
under  patent  subsequent  to  one  in  suit  such  patent  is  admis- 
sible on  question  of  infringement;  Bemis  Car  Box  Co.  v.  J.  G. 
Brill  Co.,  200  Fed.  758,  119  C.  C.  A.  229,  Bemis  patent  for  car 
axle-box  is  valid  and  infringed  by  device  of  Brill  patent;  General 
Electric  Co.  v.  Allis-Chalmers  Co.,  197  Fed.  561,  Moody  patent 
for  electric  transformer  is  not  infringed  by  different  device  of  Nichols 
patent;  Gillette  Safety  Razor  Co.  v.  Durham  Duplex  Razor  Co.,  197 
Fed.  575,  denying  injunction  in  suit  for  infringement  of  Gillette  safety 
razor,  by  Prescott  razor,  different  in  form,  where  ex  parte  affidavits  are 
conflicting;  Century  Elec.  Co.  v.  Westinghouse  Elec.  etc.  Co.,  191  Fed. 
363,  112  C.  C.  A.  8,  patent  to  Nikola  Tesla  regarding  electrical  trans- 
mission of  power  is  infringed  by  patent  to  Thomson  and  Wightman; 
Byerlcy  v.  Standard  Asphalt  &  Rubber  Co.,  189  Fed.  761,  in  suit  for  in- 
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junction  to  restrain  infringement  of  patent,  court  will  not  determine 
scope  of  subsequent  patent  under  which  defendant  is  operating,  where 
presumption  that  it  is  different  is  not  overcome  by  proof;  Beckwith  v. 
Malleable  Iron  Range  Co.,  174  Fed.  1012,  Beckwith  patent  for  reser- 
voir for  stoves  and  ranges  is  not  void  for  anticipation,  but  discloses 
patentable  invention,  and  is-  infringed;  National  Dump  Car  Co.  v. 
Ralston  Steel  Car  Co.,  172  Fed.  402,  97  C.  C.  A.  91,  Caswell  reissue 
patent  for  improvement  in  cars  discloses  invention,  but  not  of  •primary 
character,  and  is  not  infringed  by  device  lacking  essential  feature  of 
claim;  Los  Angeles  Art  Organ  Co.  v.  Aeolian  Co.,  143  Fed.  884,  75 
C.  C.  A.  88,  Fremaine  &  Pain  patent  No.  552,796,  for  improvements  in 
mechanical  musical  instruments,  not  infringed  by  device  of  Fleming 
patent  No.  659,442;  Ransome  v.  Hyatt,  69  Fed.  149, 16  C.  C.  A.  185,  Ney 
v.  Ney  Mfg.  Co.,  69  Fed.  407,  16  C.  C.  A.  293,  Illinois  Steel  Co.  v. 
Kilmer  Mfg.  Co.,  70  Fed.  1015,  Campbell  Printing  Press  &  Mfg.  Co.  v. 
Duplex  Printing  Press  Co.,  86  Fed.  327,  Taber  etc.  Photograph  Co.  v. 
Marceau,  87  Fed.  873,  and  St.  Louis  Car  Coupler  Co.  v.  National  etc. 
Castings  Co.,  87  Fed.  987,  31  C.  C.  A.  265,  (affirming  81  Fed.  724), 
granting  subsequent  patent  for  similar  machine  raises  presumption 
of  patentable  difference;  American  Bell  Tel.  Co.  v.  United  States,  68 
Fed.  569,  15  C.  C.  A.  569,  arguendo. 

Distinguished  in  Herman  v.  Youngstown  Car  Mfg.  Co.,  191  Fed.  585, 586, 
112  C.  C.  A.  185,  fact  that  Herman  patent  for  apparatus  for  making  blue- 
prints and  Wagenhorst  patent  were  copending  and  no  interference  was 
declared  is  not  conclusive  as  to  infringement,  and  latter  infringes; 
Wilgus  v.  Germain,  72  Fed.  776,  19  C.  C.  A.  188,  issuance  of  patent 
calling  attention  to  and  distinguishing  prior  patent  raises  only  prima 
facie  .presumption ;  Brooks  v.  Sacks,  81  Fed.  405,  26  C.  C.  A.  456,  rule 
is  inapplicable  where  both  patents  are  for  similar  device  and  on  applica- 
tions pending  at  same  time. 

Patent,  being  entitled  only  to  devices  claimed,  another  patent  with 
different  devices  is  no  infringement. 

Approved  in  Denny  Renton  Clay  &  Coal  Co.  v.  Portland  Cement  Pipe 
&  Tile  Co.,  232  Fed.  894,  Thomas  patent  for  machine  for  making  cement 
sewer-pipe  with  means  of  rotating  mold  and  core  together  in  same  direc- 
tion is  not  infringed  by  machine  lacking  this  element;  Electric  Protec- 
tion Co.  v.  American  Bank  Protection  Co.,  184  Fed.  922,  107  C.  C.  A.  238, 
Robinson  and  Green  patent  for  improvements  in  electric  burglar-alarm  is 
for  narrow  invention  and  is  not  infringed;  Acme  Truck  etc.  Co.  v. 
Meredith,  183  Fed.  127,  105  C.  C.  A.  414,  construing  Meredith  patent  for 
vehicle  spring  and  holding  it  not  infringed;  McCaskey  Register  Co.  v. 
Divens,  181  Fed.  172,  limiting  McCaskey  patent  for  account  recording 
appliances  to  precise  devices  and  holding  it  not  infringed ;  Simplex  Elec. 
Heating  Co.  v.  Leonard,  180  Fed.  766,  construing  Morford  patent  for 
improvement   in   electric   insulators   and   holding  it  is   not   infringed; 
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Union  Match  Co.  v.  Diamond  Match  Co.,  162  Fed.  156,  89  C.  C.  A.  172, 
Palmer,  Denmead  and  Baughman  patent  for  machine  for  boxing'  matches 
is  not  infringed  by  Wyman  patent  accomplishing  same  result  by  dif- 
ferent means;  Powell  v.  Leicester  Mills  Co.,  103  Fed.  488,  holding  issue 
of  patent  raises  presumption  that  patented  machine  does  not  infringe 
earlier  patents;  Dawagiac  Mfg.  Co.  v.  Brennan,  118  Fed.  147,  holding 
Hoyt  patent  No.  446,230,  for  improvement  in  grain  drills,  not  infringed 
by  device  after  Christman  and  Munn  patent  No.  497,864;  William  Mann 
Co.  v.  Hoffmann,  104  Fed.  254,  256,  43  C.  C.  A.  514,  holding  nonpioneer 
Leslie  patent  No.  581,123,  for  improvement  in  binders  confined  to 
particular  structure,  shown  not  infringed  by  Hoffman  patent  No.  568,251 ; 
Campbell  Printing  Press  &  Mfg.  Co.  v.  Duplex  Printing  Press  Co.,  86 
Fed.  323,  patentee  cannot  have  benefit  of  doctrine  of  equivalents  where 
more  or  less  than  number  of  his  elements  are  essential  to  defendant's 
device;  Craig  v.  Michigan  Lubricator  Co.,  72  Fed.  177,  arguendo. 

158    V.    S. .  267-271,    39    L.    Ed.    976,    15    Sup.    Ct.    818,    VIBGINIA   V. 
TENNESSEE. 

Supreme  Court  has  no  Jurisdiction  to  enter  consent  decree  where  cause 
finally  determined  at  prior  term. 

Distinguished  in  Burget  v.  Robinson,  123  Fed.  264,  59  C.  C.  A.  260, 
holding  effect  of  Circuit  Court  of  Appeals  order  staying  mandate  is  to 
retain  jurisdiction  even  after  term. 

158  IT.  S.  871-277,  39  L.  Ed.  977,  15  Sup.  Ct.  840,  NOBTHEBN  PAC.  B.  B. 
CO.  v.  UBLIN. 

Objections  to  leading  questions  will  only  be  noticed  on  appeal,  if 
court's  discretion  plainly  abused. 

Approved  in  Southwestern  Brewery  etc.  Co.  v.  Schmidt,  226  U.  S. 
169,  57  L.  Ed.  173,  33  Sup.  Ct.  68,  refusing  to  reverse  judgment  where 
witness,  who  was  foreigner,  was  asked  leading  questions;  Howell  v. 
Solomon,  167  N.  C.  592,  83  S.  E.  611,  in  action  by  mother-in-laW  for 
support  of  her  grandchildren  on  abandonment  by  son-in-law,  leading 
questions  to  defendant  were  within  court's  discretion;  dissenting  opinion 
in  Resurrection  Gold  Min.  Co.  v.  Fortune  Gold  Min  Co.,  129  Fed.  684, 
64  C.  C.  A.  180,  majority  holding  cross-examination  should  be  restricted 
to  subjects  of  direct  examination. 

Permitting  leading  questions  as  matter  within  discretion  of  trial 
court.    Note,  17  Ann.  Gas.  840. 

Limiting  cross-examination  of  witness  to  scope  of  direct  examina- 
tion.   Note,  17  Ann.  Gas.  12. 

Medical  expert  may  characterize  manner  of  physical  examination,  as 
superficial  or  thorough. 

Approved  in  United  States  Smelting  Co.  v.  Parry,  166  Fed.  412,  92 
C.  C.  A.  159,  refusing  to  reverse  judgment  for  admission  of  expert 
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opinion  of  brick  mason  as  to  safety  of  scaffold  in  action  for  personal 
injuries;  Texas  Midland.  A.  R.  v.  Ritchey,  49  Tex.  Civ.  416,  108  S.  W. 
735,  in  action  for  injuries  received  June  16th,  testimony  of  physician 
as  to  physical  condition  of  injured  person  as  shown  by  examination 
made  by  him  on  September  6th  was  admissible;  Taylor  v.  Kidd,  72 
Wash.  24,  129  Pac.  408,  in  action  against  surgeon  for  malpractice  ques- 
tion asked  expert  as  to  whether  treatment  was  such  as  skilful  physician 
would  have  used,  was  proper;  dissenting  opinion  in  Gillespie  v.  Collier, 
224  Fed.  307,  139  C.  C.  A.  534,  majority  holding  rejection  of  expert  tes- 
timony as  to  condition  of  machine  was  within  discretion  of  trial  court 
in  action  for  personal  injuries  to  minor  who  had  been  put  in  charge  of 
drilling-machine.  * 

Deposition,  not  objected  to  at  trial,  is  admissible,  though  there  was  pre- 
vious motion  to  suppress. 

Approved  in  Trower  v.  Roberts,  30  Okl.  223,  120  Pac.  620,  where 
deposition  is  taken  pursuant  Jo  notice  and  opposing  party  cross- 
examines  witness,  and  testimony  transcribed  by  stenographer  is  read 
by  witness  and  subscribed  in  presence  of  officer,  fact  that  deposition 
was  not  written  in  presence  of  officer  cannot  be  raised  for  first  time 
on  motion  to  suppress  deposition. 

Declarations  of  party  as  to  existing  malady  are  competent*  especially 
if  made  to  medical  attendant. 

Approved  in  Perkins  v.  United  States,  228  Fed.  420,  on  trial  for 
homicide  where  defense  was  insanity  caused  by  excessive  drinking 
and  overdose  of  chloral  prescribed  by  physician,  testimony  of  physi- 
cian as  to  defendant's  description  of  his  symptoms  was  admissible; 
Denver  etc.  R.  R.  Co.  v.  Roller,  100  Fed.  752,  holding  expert  opin- 
ion of  physician  as  to  nature  and  cause  of  patient's  bodily  or  mental 
condition,  based  on  examination  and  statements  of  patient,  are  ad- 
missible; Washington  etc.  Ry.  v.  Slyder,  43  App.  D.  C.  99,  statements 
by  injured  person  to  medical  expert  called  to  give  opinion  in  ac- 
tion by  injured  person  are  admissible  where  there  was  no  proof  that 
they  were  made  solely  as  basis  for  expert's  opinion ;  -Washington  etc.  v. 
Fincham,  40  App.  D.  C.  419,  evidence  of  specialist  as  to  result  of  ex- 
amination of  plaintiff's  ears  and  eyes  more  than  year  before  trial  is 
properly  admitted,  where  record  does  not  show  examination  was  not  made 
for  treatment  of  ailment,  or  was  made  merely  to  elicit  evidence  for  use 
in  trial;  Thompson  v.  United  States,  30  App.  D.  C.  358,  testimony 
of  physician  as  to  condition  of  person  treated  by  him  and  his  opinion 
of  cause  of  that  condition  based  upon  condition  observed,  is  admis- 
sible; Patterson  v.  Ocean  Accident  etc.  Corp.,  25  App.  D.  C.  66,  in  ac- 
tion on  accident  policy  declarations  of  decedent,  osteopath,  to  wife  and 
brother-in-law  that  he  had  accidentally  strained  his  back  while  treating 
patient,  made  within  half  hour  of  treatment,  are  admissible  as  part  of 
res  gestae;  Sellman  v.  Wheeler,  95  Md.   755,  54  Atl.  514,  holding  ad- 
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missible  evidence  of  physician  that  plaintiff  came  to  him  suffering 
from  enlarged  testicle,  but  that  witness  made  incomplete  diagnosis  and 
knew  nothing  of  cause;  O'Boyles  v.  Commonwealth,  100  Va.  800",  40  S.  E. 
126,  holding  evidence  of  statements  made  by  deceased  as  to  accidental 
injury  occurring  some  hours  before  assault  in  question  is  inadmissible; 
dissenting  opinion  in  Armour  &  Co.  v.  Skene,  153  Fed.  256,  82  C.  C.  A. 
385,  majority  holding  in  action  for  injuries,  statements  of  witnesses  as 
to  plaintiff's  expressions  of  pain  were  competent;  dissenting  opinion  in 
City  of  Cedartown  v.  Brooks,  2  Ga.  App.  588,  59  S.  E.  838,  majority 
holding  it  was  error  to  refuse  to  permit  defendant  to  prove  that  plain- 
tiff refused  to  allow  committee  of  physicians  to  make  examination  to 
determine  extent  of  injury.      » 

Distinguished  in  Delaware  etc.  R.  R.  Co.  v.  Roalefs,  70  Fed.  22,  16 
C.  C.  A.  601,  declarations  to  physician,  consulted  for  sake  of  securing 
his  testimony,  are  inadmissible. 

Admissibility  in  evidence  of  exclamations  and  expressions  of  pain 
in  actions  involving  bodily  injuries.    Note,  15  Ann.  Cas.  799. 

Admissibility  of  expressions  or  statements,  subsequent  to  injury, 
of  present  pain.    Note,  24  L.  R.  A.  (N.  S.)  263. 

Appearance  by  counsel  and  taking  part  In  examination  waives  irregu- 
larity in  deposition. 

Approved  in  Hodges  v.  Bayley,  102  Ark.  204,  143  S.  W.  93,  require- 
ment that  verdict  be  signed  by  foreman  was  raised  by  receiving  unsigned 
verdict  in  open  court  without  objection,  and  subsequent  recording 
thereof;  Standard  v.  Sampson,  23  Okl.  30,  99  Pac.  802,  where  jurors 
were  polled  as  to  special  findings  and  no  objection  was  made  that  fore- 
man had  not  signed  such  findings,  irregularity  was  waived. 

Instruction  may  be  refused  if  point  covered  by  other  parts  of  charge. 
Approved  in  Coffin  v.  United  States,  162  U.  S.  672,  40  L.  Ed.  1113, 
16  Sup.  Ct.  947,  instructions  fully  covered  by  general  charge  were  prop- 
erly refused ;  Illinois  Cent.  R.  R.  Co.  v.  Jones,  95  Fed.  390,  37  C.  C.  A. 
106,  court  need  not  give  special  instructions  requested,  which  have  been 
covered  by  general*  charge. 

Necessity  that  verdict  of  jury  be  signed.    Note,  Ann.  Cas.  1913D, 
183. 

158  IT.  S.   278-284,   39  L.  Ed.  982,  15  Snp.   Ct.   889,   TODD  V.  UNITED 
STATES. 

Criminal  law  cannot  be  extended  by  Intendment. 
Approved  in  United  States  v.  Carney,  228  Fed.  665,  indictment  under 
Harrison  Anti-narcotic  Act  charging  defendant  with  having  morphine 
in  his  possession  without  having  registered  and  paid  special  tax,  is  in- 
sufficient; United  States  v.  Biggs,  157  Fed.  271,  procuring  of  contract 
to  make  entry  of  land  under  Timber  and  Stone  Act  for  another  is  not 
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criminal  and  cannot  be  made  basis  of  indictment  to  defraud  government 
of  such  lands;  United  States  v.  Keitel,  157  Fed.  402,  indictment  charg- 
ing conspiracy  to  defraud  government  of  lands  by  hiring  persons  to 
make  entry  and  furnishing  money  to  make  payments  in  order  to  secure 
eoal  lands  for  corporation  does  not  charge  conspiracy  within  Federal 
statute;  Pereles  v.  Weil,  157  Fed.  423,  indictment  charging  conspiracy 
to  defraud  government  by  obtaining  for  corporation  coal  lands  in  excess 
of  quantity  it  could  lawfully  acquire  by  means  of  entries  by  individuals 
furnished  by  corporation  with  money  to  make  payments,  does  not  state 
offense  within  Federal  statute;  dissenting  opinion  in  Demolli  v.  United 
States,  144  Fed.  370,  7  Ann.  Cas.  121,  6LB.A.  (N.  S.)  424,  75  C.  C.  A. 
365,  majority  holding  one  causing  printing  in  newspaper  of  obscene 
matter,  knowing  that  papers  transmitted  to  readers  by  mail,  knowingly 
causes  objectionable  matter  to  be  deposited  in  mail  within  Rev.  Stats., 
§  3893. 

United  States  commissioner  is  not  a  Federal  judge  within  constitutional 


Approved  in  Ocampo  v.  United  States,  204  U.  S.  100,  58  L.  Ed.  1236, 
34  Sup.  Ct.  712,  in  prosecution  for  criminal  libel  finding  by  prosecuting 
attorney  of  probable  cause  for  arrest  is  only  quasi-judicial,  and  statute 
is  not  invalidated  by  delegating  duty  of  investigation  to  prosecuting  at- 
torney; The  Mary,  233  Fed.  124,  libelant  whose  witnesses  were  examined 
before  commissioner,  is  not  entitled  to  have  fees  taxed  under  act  of 
1908,  but  fees  will  be  taxed  under  old  act  at  one  dollar  and  fifty  cents 
per  day;  United  States  v.  Jones,  230  Fed.  264,  holding  United  States 
commissioner  had  no  authority  to  issue  search-warrant  to  seize  letters 
used  or  intended  to  be  used  in  scheme  to  defraud  mails,  and  granting 
motion  to  compel  Federal  district  attorney  to  return  letters  and  papers 
seized;  United  States  v.  Stem,  177  Fed.  480,  Federal  statute  relating  to 
subpoenas  did  not  authorize  district  judge  or  United  States'  commissioner 
to  summon  witness  in  criminal  case  beyond  State  to  appear  at  prelim- 
inary hearing  before  commissioner;  United  States  v.  Tom  Wah,  160  Fed. 
208,  United  States  commissioners  in  Chinese  deportation  case  have  no 
power  to  compel  witnesst  to  be  sworn  and  give  evidence,  but  refusal 
should  be  reported  to  Federal  court ;  United  States  v.  Beavers,  125  Fed. 
780,  holding  true  basis  of  power  of  United  States  commissioner  to  issue 
subpoenas  is  section  1014,  Rev.  Stats.,  that  proceedings  shall  follow  usual 
mode  in  State;  In  re  Perkins,  100  Fed.  954,  holding  United  States  com- 
missioner has  no  power  to  punish  for  contempt ;  In  re  Dana,  68  Fed.  895, 
grand  jury  is  not  a  court  within  "full  faith  and  credit"  clause;  Nixon 
v.  United  States,  82  Fed.  28,  marshal  attending  different  examinations 
before  same- commissioner  on  same  day  is  entitled  to  but  one  fee;  Pax- 
ton  v.  Lively,  48  Or.  135,  85  Pac.  501,  under  Federal  statute  United 
States  commissioner  is  officer  of  court,  and  is  disqualified  by  provisions 
of  Oregon  statute  to  act  as  surety  on  appeal  bond. 
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Distinguished  in  United  States  v.  McLeod,  119  Fed.  418,  holding 
assault  on  United  States  commissioner  may  be  obstruction  to  justice  in 
court  of  United  States  under  Rev.  Stats.,  §  5399. 

158  V.  S.  385-298,  89  L.  Ed.  983,  15  Sup.  Ot  877,  UNION  PACIFIC  BY.  CO. 
▼.  WYUBB. 

Limitation  of  actions  is  governed  by  law  of  forum. 
Approved  in  Brunswick  Terminal  Co.  v.  National  Bank,  88  Fed.  608, 
following  rule ;  Southern  Ry.  Co.  v.  Bouknight,  70  Fed.  450,  SO  L.  R.  A. 
828,  17  C.  C.  A.  181,  arguendo. 

Distinguished  in  Brunswick  Terminal  Co.  v.  National  Bank,  99  Fed. 
636,  40  C.  C.  A.  22,  holding  twenty-year  statute  established  by  Ga.  Code 
1882,  §  2916,  and  not  Maryland  statute  of  limitations  governs  in  action 
in  Maryland  against  stockholder  in  Georgia  corporation. 

What  statute  of  limitations  will  govern  action  in  other  State  or 

country.    Note,  48  L.  R.  A.  638. 
Law  governing  limitation  of  action  where  cause  of  action  created 
by  statute  of  another  State.     Note,  46  L.  R.  A.  (N.  S.)  689. 

Changes  In  facts  averred  or  law  relied  on  may  constitute  departure  for 
cause  originally  sued  on. 

Approved  in  Texas  etc.  R.  R.  Co.  v.  Miller,  221  U.  S.  416,  55  L.  Ed. 
796,  31  Sup.  Ct.  534,  where  action  is  commenced  within  time  limited  in 
courts  of  one  State  based  on  statute  of  another  State,  omission  to  plead 
statute  may  be  cured  by  answer  pleading  statute  filed  after  period  of 
limitations  has  expired;  United  States  v.  Dalcour,  203  U.  S.  423,  51 
L.  Ed.  251,  252,  27  Sup.  Ct.  58,  provision  of  act  that  no  claims  to  land  in 
Florida  that  had  been  rejected  as  fraudulent  by  public  officers,  could  be 
presented  in  Federal  court,  barred  claim  presented  to  Superior  Court 
of  Florida  and  rejected  for  alteration  of  register  of  grant;  Friederich- 
sen  v.  Renard,  231  Fed.  885,  bill  to  rescind  sale  for  fraud  and  to  re- 
cover incidental  damages  transferred  to  law  side  of  court  and  petition 
amended  to  claim  damages  was  barred  where  four  years  had  elapsed 
after  discovery  of  fraud  before  amendment  was  filed;  Williams  v. 
William  B.  Scaife  &  Sons  Co.,  227  Fed.  926,*  in  action  in  New  Jersey 
for  death  occurring  in  Vermont  allegation  of  right  of  action  under  New 
Jersey  laws  was  surplusage,  and  amendment  filed  after  limitations  had 
run  setting  up  ricrht  of  action  under  Vermont  laws  relates  back  to  be- 
ginning of  suit;  Galesburg  etc.  Electric  Ry.  Co.  v.  Hart,  221  Fed.  12, 
136  C.  C.  A.  533,  amendment  to  bill  to  enforce  statutory  lien  for  work 
done  under  contract  made  to  conform  to  master's  findings  that  written 
contract  had  been  adopted  with  single  modification  as  to  compensation 
did  not  state  new  cause  of  action,  and  was  properly  allowed;  In  re 
Louisell  Lumber  Co.,  209  Fed.  787, 126  C.  C.  A.  508,  where  original  bank- 
ruptcy petition  filed  within  four  months  of  attachment  against  bank- 
rupt's property  is  fatallv  defective,  amendment  filed  after  four 
months'  period  had  elapsed  did  not,  by  relating  back  to  date  of  filing 
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original  petition,  vacate  attachment  lien;  Lang  v.  Choctaw  etc.  R.  Co., 
198  Fed.  45,  117  C.  C.  A.  146,  suit  to  establish  personal  judgment  aft 
equitable  lien,  being  separate  and  distinct  cause  of  action,  does  not 
relate  back  to  commencement  of  original  action,  and  is  subject  to  de- 
fense of  limitation;  Mitchell  v.  Toledo  etc.  R.  Co.,  197  Fed.  534,  117 
C.  C.  A.  24,  upon  granting  of  new  trial  in  action  for  injuries  resulting 
in  death  brought  under  State  and  Federal  law,  amendment  could  be 
made;  Tiller  v.  St.  Louis  etc.  R.  Co.,  189  Fed.  1002,  where  original  peti- 
tion by  husband  for  injuries  to  wife  by  fire  set  out  by  railroad,  alleging 
mental  suffering  only,  failed  to  state  cause  of  action,  amendment  could 
not  be  made  after  limitation  had  run  alleging  physical  injury;  DeValle 
Da  Costa  v.  Southern  Pac.  Co.,  167  Fed.  656,  657,  658,  Federal  court 
in  Massachusetts  holding  where  amended  declaration  in  action  for 
wrongful  death  is  based  on  Kentucky  statute  not  counted  on  in  original 
declaration,  action  was  not  commenced  until  filing  of  amendment  and 
is  barred  by  Kentucky  statute  of  limitations;  Hall  v.  Louisville  etc  R. 
Co.,  157  Fed.  468,  amendment  of  declaration  in  action  for  wrongful 
death  under  State  statute  to  change  relation  in  which  plaintiff  sues  from 
that  of  widow  to  administratrix  was  bringing  of  new  action  under  Fed- 
eral statute  and  was  barred  by  limitations;  Gannon  v.  Moore,  83  Ark. 
201,  104  S.  W.  141,  amendment  of  cause  of  action  in  ejectment  setting 
up  different  chain  of  title  in  plaintiff,  does  not  change  cause  of  action 
so  as  to  prevent  tolling  of  statute  of  limitations;  Hagenauer  v.  Detroit 
Copper  Min.  Co.,  14  Ariz.  83,  87,  93,  Ann.  Gas.  19140,  1016, 124  Pac.  806, 
808,  810,  amendment  of  imperfect  original  complaint  to  recover  damages 
for  negligent  construction  of  dam  does  not  state  new  cause  of  action 
and  is  not  barred  by  limitations;  Bourdreaux  v.  Tucson  Gas  etc.  Co., 
13  Ariz.  374,  33  L.  R.  A.  (N.  S.)  196,  114  Pac.  552,  amendment  merely 
perfecting  imperfect  statement  of  original  cause  of  action  does  not 
state  new  cause  of  action  and  is  not  barred  by  limitations;  Motes  v. 
Gila  Val.  etc.  Ry.  Co.,  8  Ariz.  54,  68  Pac.  533,  action  for  injuries  to 
minor  son  for  son's  benefit  amended  to  make  action  for  father's  own 
benefit  was  new  cause  of  action  and  barred  by  limitations;  Union  Pac 
R.  Co.  v.  Sweet,  78  Kan.  249,  96  Pac.  659,  where  amendment  to  petition 
to  recover  damages  for  destruction  of  trees  by  fire,  avers  that  damage 
resulted  from  different  fire,  it  states  new  cause  of  action  and  is  barred ; 
Powers  v.  Badger  Lumber  Co.,  75  Kan.  689,  90  Pac.  255,  petition  to 
foreclose  subcontractor's  lien  under  mechanic's  lien  law,  failing  to  allege 
notice  to  owner  of  filing  of  lien,  and  amended  to  allege  notice  more 
than  year  filing  of  lien,  was  barred;  Walker  v.  Hester,  9  Kan.  App.  206, 
59  Pac.  663,  amendment  to  action  brought  in  Kansas  based  on  particular 
section  of  Missouri  statute,  alleging  right  of  action  under  another  sec- 
tion of  same  statute  is  barred  by  limitations,  though  original  petition 
was  filed  in  time;  Spencer  v.  Baltimore  etc.  R.  Co.,  126  Md.  201,  94  Atl. 
662,  in  action  for  negligent  construction  of  bridge  by  railroad  flooding 
land  with  water,  amended  declaration  for  trespass  was  subject  to  plea 
of  limitations;  Clark  v.  Oregon  Short  Line  R.  Co.,  38  Mont  180,  99  Pac. 
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299,  amendment  of  imperfect  complaint  related  back  to  date  of  filing 
original  complaint,  and  was  not  barred;  Westover  v.  Hoover,  94  Neb. 
598,  48  L.  R.  A.  (N.  S.)  984,  143  N.  W.  947,  4  N.  C.  C.  A.  931,  action 
to  recover  for  personal  injuries  resulting  from  unsafe  place  of  work 
amended  more  than  four  years  after  injuries  to  state  cause  of  action  for 
negligence  was  barred  by  limitation ;  Johnson  v.  American  Smelting  etc. 
Co.,  80  Neb.  259,  116  N.  W.  518,  where  original  petition  alleged  negli- 
gence of  third  party,  amended  petition  alleging  defendant's  negligence 
stated  new  cause  of  action;  Bremen  Min.  etc.  Co.  v.  Bremen,  13  N.  M. 
129,  79  Pac.  812,  where  bill  for  redemption  was  filed  after  foreclosure 
of  deed  of  trust  and  before  answer  amended  bill  was  filed  setting  up 
facts  showing  limitations  and  asking  cancellation  of  trustee's  deed  and 
quieting  of  plaintiff's  title,  amendment  should  have  been  permitted; 
Texas  etc.  R.  Co.  v.  McDonald,  56  Tex.  Civ.  43,  120  S.  W.  499,  amend- 
ment of  petition  for  negligence  of  railroad  employees  in  running  car 
over  employee  of  third  person  while  unloading  cars,  amended  to  allege 
that  such  negligent  act  was  with  knowledge  of  employee's  peril  did  not 
state  new  cause  of  action  within  statute  of  limitations;  Meinshansen  v. 
Gettelman  Brewing  Co.,  133  Wis.  103,  13  L.  R.  A.  (N.  S.)  250,  113 
N.  W.  411,  action  on  express  contract  amended  after  period  of  limita- 
tions to  state  cause  of  action  on  quantum  meruit  was  different  action 
and  barred  by  limitations;  dissenting  opinion  in  Schurmeier  v.  Connecti- 
cut Mut.  Life  Ins.  Co.,  171  Fed.  9,  14,  96  C.  C.  A.  107,  majority  holding 
Minnesota  statute  of  limitations  relates  to  time  claim  is  presented,  and 
commencement  of  action  on  claim  in  Federal  court  by  foreign  creditor 
is  presentation  of  claim  within  statute  and  is  not  barred;  Box  v.  Chi- 
cago etc.  Ry.  Co.,  107  Iowa,  667,  78  N.  W.  696,  amendment  of  complaint 
for  negligence  in  using  certain  coupling  system  by  charging  negligence 
in  having  bumpers  loose  is  departure;  dissenting  opinion  in  Whalen  v. 
Gordon,  95  Fed.  319,  37  C.  C.  A.  70,  arguendo. 

Distinguished  in  Seaboard  Air  Line  Ry.  Co.  v.  Renn,  241  U.  S.  294, 
60  L.  Ed.  1009,  36  Sup.  Ct.  567,  amendment  that  plaintiff's  employment 
and  defendant '8  engagement  were  in  interstate  commerce  at  time  of 
injury  did  not  amount  to  statement  of  new  cause  of  action,  although 
original  complaint  did  not  distinctly  state  that  cause  of  action  arose 
under  Federal  statute;  Keystone  Coal  etc.  Co.  v.  Fekete,  232  Fed.  75, 
allowing  amendment  of  actions. by  administrators  to  recover  for  deaths 
for  benefit  of  surviving  relatives  to  substitute  such  relatives  as  parties 
plaintiff  on  it  appearing  that  State  law  vested  right  of  action  in  sur- 
viving relatives,  was  not  error;  Viscount  De  Valle  Da  Costa  v.  South- 
ern Pac.  Co.,  176  Fed.  844,  845,  846,  100  C.  C.  A.  313,  where  original 
informal  declaration  in  action  for  death  contained  every  fact  necessary 
to  create  case  under  statutes,  amendment  substituting  new  declaration 
specifically  based  on  statutes  related  back  to  time  of  bringing  action; 
Gatta  v.  Philadelphia  etc.  R.  Co.,  1  Boyce  (Del.),  301,  76  Atl.  59,  where 
original  declaration  stated  decedent  was  employee  of  railroad  not  having 
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sufficient  train  crew  as  required,  amendment  alleging  that  decedent 
was  employee  of  Pullman  Company  and  injury  was  due  to  failure  of 
railroad  to  warn  him  of  movement  of  cars  does  not  state  new  cause  of 
action;  Galveston  etc.  Ry.  Co.  v.  Murphy,  52  Tex.  Civ.  424,  114  S.  W, 
445,  action  against  railroad  for  injury  to  foreman  caused  by  his  running 
car  over  torpedo  through  negligence  of  railroad,  in  failing  to  station 
flagman  where  they  were  located,  amended  to  show  that  such  failure 
was  contrary  to  custom,  was  not  barred  by  limitations. 

If  first  petition  is  under  general  law  and  second  under  derogating  stat- 
ute, It  is  departure. 

Approved  in  St.  Louis  etc.  Ry.  Co.  v.  Hesterly,  228  U.  S.  704,  57  L.  Ed. 
1033,  33  Sup.  Ct.  703,  reversing  judgment  in  action  for  personal  injuries 
allowing  recovery  on  one  count  under  Federal  Employers'  Liability  Act 
and  on  another  count  under  State  statute ;  St.  Louis  etc.  R.  Co.  v.  Lough- 
miller,  193  Fed.  697,  amendment  after  lapse  of  limitations  was  inef- 
fectual to  restore  cause  of  action  for  wrongful  death  lost  by  failure  to 
plead  statute  of  Indian  Territory;  Bravis  v.  Chicago  etc.  Ry.  Co.,  217 
Fed.  237,  133  C.  C.  A.  228,  plaintiff  amending  complaint  at  close  of  his 
evidence  in  action  of  negligence  under  State  law  so  as  to  make  it  state 
cause  of  action  under  Federal  law  abandons  cause  of  action  under  State 
law  and  is  estopped  from  revoking  after  directed  verdict  is  entered 
against  him;  McLaughlin  v.  Hebron  Mfg.  Co.,  171  Fed.  270,  counts  for 
injuries  received  from  which  death  did  not  ensue  were  properly  joined 
with  counts  for  wrongful  death  resulting  from  injuries;  United  States 
v.  Atchison  etc.  Ry.  Co.,  142  Fed.  188,  189,  suit  in  equity  brought  by 
United  States  attorney  general  to  enjoin  railroad  from  granting  rebates 
and  restraining  order  made  thereon,  not  validated  by  subsequent  enact- 
ment of  Elkins  Act;  Kramer  v.  Gille,  140  Fed.  684,  where  petition  al- 
leged that  stockholders,  at  time  of  corporation's  insolvency,  sold  stock 
at  par  for  cash  in  fraud  of  creditors,  amendment  alleging  exchange  of 
stock  for  goods  of  stated  value  which  was  owned  by  corporation  but 
stood  in  name  of  another  states  different  cause  of  action;  Despeaux  v. 
Pennsylvania  R.  Co.,  133  Fed.  1010,  1011,  where  plaintiff  filed  statutory 
action  for  assumpsit  against  railroad  for  unlawful  discrimination,  they 
cannot,  fourteen  years  thereafter,  file  amendment  charging  common-law 
liability  for  overcharge;  Patillo  v.  Allen-West  Com.  Co.,  131  Fed.  681, 
65  C.  C.  A.  508,  where  complaint  alleged  facts  raising  presumption  to 
pay  balance  of  account  stated,  amendment  adding  averment  of  promise 
to  pay  balance  of  account  stated  states  no  new  cause  of  action;  H.  B. 
Clafiin  Co.  v.  Middlesex  Banking  Co.,  113  Fed.  962,  holding  prior  suit 
to  redeem  brought  by  another  plaintiff  on  same  grounds  does  not  save 
present  suit  from  bar  of  statute ;  United  States  v.  Norton,  107  Fed.  415, 
46  C.  C.  A.  387,  holding  amended  petition  counting  on  moneys  which 
third  party  acquired  by  cashing  fraudulent  money  orders  states  cause 
different  from  petition  based  on  nonpayment  of  funds  by  postmaster; 
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Alabama  Consol.  Coal  etc.  Co.  v.  Heald,  154  Ala.  610,  611,  45  South.  695, 
majority  holding  common-law  action  for  death  by  failure  to  provide  safe 
place  to  work  amended  after  limitations  had  run  to  bring  cause  of 
action  within  code  provision  was  not  barred;  Morrison  v.  Baltimore  etc. 
R.  Co.,  40  App.  D.  C.  396,  Ann.  Gas.  1914C,  1026,  common-law  action 
for  injuries  to  switchman  amended  so  as  to  bring  action  under  Fed- 
eral Employers'  Liability  Act  of  1906  was  new  action  and  barred  by 
limitations;  La  Floridienne  etc.  Socie*te*  Anonyme  v.  Atlantic  Coast  Line 
R.  Co.,  63  Fla.  219,  58  South.  188,  where  common-law  right  of  action  to 
recover  freight  charges  in  excess  of  reasonable  charges  is  substituted 
for  statutory  right  of  action  to  recover  charges  in  excess  of  rates  fixed 
by  commission  without  leave  of  court  after  common-law  right  of  action 
is  barred,  order  of  court  striking  out  amendment  will  not  be  reversed; 
Midland  Steel  Co.  v.  Citizens'  Nat.  Bank,  26  Ind.  App.  81,  82,  59  N.  E. 
214,  holding  reply  stating  reliance  on  statute  making  note  commercial 
paper  is  departure  from  complaint  by  bona  fide  purchaser  on  note  as 
commercial  paper;  Anderson  v.  Wetter,  103  Me.  268,  270,  15  L.  R.  A. 
(N.  S.)  1008,  69  Atl.  110,  amendment  to  common-law  action  of  tort 
eausing  death  stating  statutory  cause  of  action  was  improperly  allowed; 
Moliter  v.  Wabash  R.  Co.,  180  Mo.  App.  88,  168  S.  W.  251,  reversing 
judgment  for  plaintiff  in  action  for  personal  injuries  based  on  State 
law,  where  proof  showed  he  was  injured  while  engaged  in  interstate 
commerce;  Kelly  v.  Northern  Pac.  Ry.  Co.,  35  Mont.  253,  88  Pac 
1011,  under  either  of  fellow-servant  acts,  action  by  switchman  alleging 
that  defendant  negligently  operated  train  so  as  to  injure  him  was  insuffi- 
cient to  admit  proof  that  injuries  were  caused  by  negligence  of  engi- 
neer in  charge  of  train;  Allen  v.  Tuscarora  Valley  R.  Co.,  229  Pa.  102, 
104,  140  Am.  St.  Rep.  714,  SO  L.  R.  A.  (N.  S.)  1096,  78  Atl.  36,  action 
by  brakeman  for  injuries  received  while  coupling  cars,  amended  to  state 
employer  was  engaged  in  interstate  commerce  and  cars  were  equipped 
with  defective  couplers  in  violation  of  act  of  March  21,  1893,  states 
new  cause  of  action  and  is  barred;  Nashville  etc.  Ry.  v.  Anderson,  134 
Tenn.  674,  185  S.  W.  679,  in  action  by  widow  for  wrongful  death  of 
employee  under  Georgia  statute,  amendment  showing  employee  was  en- 
gaged in  interstate  commerce  at  time  of  injury  was  not  change  of  cause 
of  action  within  statute  of  limitations;  Cincinnati  etc.  Ry.  Co.  v.  Bon- 
ham,  130  Tenri.  446,  171  S.  W.  82,  dismissing  without  prejudice  action 
by  widow  for  wrongful  death  of  employee  in  interstate  commerce,  where 
under  Federal  Employers'  Liability  Act  personal  representative  only 
could  maintain  action;  Matz  v.  Chicago  etc.  R.  R.  Co.,  88  Fed.  771, 
alleging  three  distinct  acts  of  negligence  in  one  count,  under  city,  State 
and  common  laws,  is  bad  pleading;  Wyler  v.  Union  Pac.  Ry.  Co.,  89 
Fed.  43,  refusing  to  allow  plaintiff  to  amend  by  restating  original  cause, 
after  remanding  from  Supreme  Court;  Seymour  v.  Frankluin,  92  Fed. 
127,  amendment  by  setting  up  judgments  of  different  dates  and  amounts 
is  not  allowable;  Whalen  v.  Gordon,  95  Fed.  311,  37  C.  C.  A.  70,  reaflirm- 
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ing  rale ;  dissenting  opinion  in  Renn  v.  Seaboard  etc.  By.  Co.,  170  N.  C. 
147,  148,  149,  86  S.  £.  973,  974,  majority  holding  cause  of  action  for 
injuries  to  employee  amended  to  show  employee  was  engaged  in  inter- 
state commerce  at  time  of  injury  did  not  state  new  cause  of  action 
within  statute  of  limitations;  dissenting  opinion  in  Brown  v.  Seaboard 
Air  Lone  By.,  83  S.  C.  560,  65  S.  E.  1102,  majority  holding  amendment  of 
common-law  cause  of  action  for  fire  negligently  set  put  by  railroad  to 
state  statutory  cause  of  action,  was  not  error;  dissenting  opinion  in 
Curtice  v.  Chicago  &  Northwestern  By.  Co.,  162  Wis.  431,  432,  433,  156 
N.  W.  488,  majority  holding  complaint  stating  cause  of  action  under 
State  law  amended  after  limitations  had  run  to  state  cause  of  action 
under  Federal  law,  was  not  barred. 

Distinguished  in  Missouri  etc.  By.  Co.  v.  Wulf ,  226  U.  S.  577,  578,  Ann. 
Cas.  1914B,  134,  57  L.  Ed.  363,  364,  33  Sup.  Ct.  135,  amendment  stating 
that  plaintiff  sues  as  personal  representative  under  Federal  statute  and 
not  as  sole  beneficiary  under  State  statute  is  not  commencement  of  new 
action  and  is  not  subject  to  statute  of  limitations;  Collins  v.  People's 
Power  Co.,  223  Fed.  49, 138  C.  C.  A.  411,  413,  action  for  wrongful  death 
in  Iowa  court  removed  to  Federal  court  in  that  State,  although  based 
on  Illinois  statute  is  governed  by  procedure  and  decisions  of  Iowa  as 
to  when  action  should  be  deemed  to  have  been  commenced;  Delaware  etc. 

B.  Co.  v.  Turkonis,  220  Fed.  433,  137  C.  C.  A.  23,  in  employee's  action 
for  injuries  in  New  York,  it  was  proper  to  prepare  complaint  so  as  to 
enable  plaintiff  to  recover  under  Federal  or  State  Employers'  Liability 
Act  or  common  law ;  Mazzariello  v.  Doherty,  204  Fed.  246,  122  C.  C.  A. 
513,  Massachusetts  judgment  for  defendant  in  action  for  personal  in- 
juries under  State  statute  charging  defects  in  ways  and  works  was  bar 
to  action  in  Federal  court  on  common-law  liability  to  furnish  safe  place 
to  work;  Nichols  v.  Chesapeake  etc.  By.  Co.,  195  Fed.  915,  916,  115 

C.  C.  A.  601,  action,  against  railroad  for  personal  injuries  caused  by 
violation  of  Safety  Appliance  Act  is  governed  by  Kentucky  statute  of 
limitations  in  absence  of  Federal  statute  of  limitations;  Southern  By. 
Co.  v.  Simpson,  131  Fed.  711,  65  C.  C.  A.  563,  declaration  for  injuries 
at  railroad  crossing  may  be  amended  by  adding  count  specially  declaring 
under  Shannon's  Code,  §§  1574-1576,  making  railroad  liable  for  failure 
to  maintain  lookout  ahead  on  locomotive;  Cincinnati  etc.  B.  B.  Co.  v. 
Gray,  101  Fed.  631,  50  L.  R.  A.  47,  41  C.  C.  A.  535,  holding  amended 
petition  alleging  defective  condition  of  track  is  no  departure  from  origi- 
nal petition  allesring  injury  from  defective  roadbed  and  negligence  of 
receiver;  Mutual  Life  Ins.  Co.  v.  Dingley,  100  Fed.  411,  40  C.  C.  A.  459, 
holding  jndtrment  in  Federal  court  on  life  insurance  policy,  holding  de- 
fense insufficient  under  State  laws,  was  based  upon  pleadings,  since 
court  takes  judicial  notice  of  statutes;  Hobart  v.  Illinois  Cent.  B.  Co., 
81  Fed.  6,  amendment  after  demurrer  sustained,  basing  cause  on  State 
statute,  is  not  new  action  within  rule  prohibiting  removal  for  local 
prejudice  after  trial  on  demurrer;  Vickery  v.  New  London  etc.  B.  Co., 

XVTI— 16 


158  U.  S.  285-298       NOTES  ON  U.  S.  REPORTS.  242 

87  Conn.  641,  89  Atl.  280,  in  action  by  brakeman  for  personal  injuries, 
amendment  alleging  injury  was  received  in  interstate  commerce  did  not 
state  new  cause  of  action;  Cox  v.  American  Freehold  etc.  Co.,  88  Miss. 
100,  40  South.  741,  demurrer  for  laches  in  action  to  redeem  land  sold 
under  trust  deed  made  to  apply  to  amended  bill  after  statutory  period 
of  limitations  was  complete  is  insufficient  to  raise  point  that  amended 
bill  is  barred  by  statute  of  limitations;  Anderson  v.  Union  etc.  Ry.  Co., 

161  Mo.  432,  61  S.  W.  881,  holding  in  suit  alleging  negligent  maintenance 
of  pile  of  cinders  which  made  highway  unsafe  and  was  also  against 
ordinance,  evidence  showing  negligence  is  sufficient;  Renn  v.  Seaboard 
etc.  Ry.  Co.,  170  N.  C.  138,  86  S.  E.  968,  cause  of  action  against  railroad 
for  personal  injuries  to  employee,  amended  to  show  employee  was  en- 
gaged in  interstate  commerce  at  time  "of  injury  did  not  state  new  cause 
of  action,  and  was  not  barred  by  limitations;  Hogarty  v.  Philadelphia 
etc.  Ry.  Co.,  245  Pa.  450,  451,  91  Atl.  856,  in  employee's  action  for 
injuries,  where  plaintiff  does  not  expressly  plead  Federal  Employers' 
Liability  Act,  proof  of  case  under  such  act  is  not  such  variance  as  to 
entitle  defendant  to  binding  instructions  in  his  favor;  Bouchard  v.  Cen- 
tral Vermont  Ry.  Co.,  87  Vt.  403,  LR.A.  19150,  33,  89  Atl.  476,  com- 
mon-law action  for  injuries  to  engineer  and  one  under  Federal  Em- 
ployers' Liability  Act  may  be  joined;  Baird  v.  Northern  Pac.  Ry.  Co., 
78  Wash.  76,  138  Pac.  329,  evidence  admissible  in  common-law  action 
for  injuries  to  employee  should  not  be  excluded,  on  ground  of  variance 
because  complaint  also  alleged  that  plaintiff  was  engaged  in  interstate 
commerce  at  time  of  injury ;  Curtice  v.  Chicago  &  Northwestern  Ry.  Co., 

162  Wis.  425,  426,  156  N.  W.  486,  where  complaint  sufficient  to  state 
cause  of  action  under  State  law  was  amended  after  limitations  had  run 
to  state  cause  of  action  under  Federal  act,  amended  complaint  did  not 
state  new  cause  of  action  and  was  not  barred. 

Denied  in  Alabama  Consol.  Coal  etc.  Co.  v.  Heald,  154  Ala.  594,  595, 
45  South.  690,  common-law  action  to  recover  for  death  caused  by  failure 
of  employer  to  furnish  safe  place  to  work,  so  amended  as  to  bring  it 
under  code  provision  was  not  departure. 

What  amendments  to  pleadings  are  not  admissible  because  they 
change  the  cause  of  action.    Note,  51  Am.  St.  Rep.  431. 

Relation  of  new  pleadings  to  statute  of  limitations.  Note,  3  L.  R.  A. 
(N.  S.)  287. 

Amendment  of  petition  or  complaint  from  common  law  to  statutory 
action  for  injury  or  death  or  vice  versa;  or  from  proceeding 
under  State  Employers'  Liability  Acts  to  Federal  Acts.  Note, 
6  N.  C.  0.  A.  227,  287. 

Reliance  on  special  statute,  Instead  of  general  law,  is  change  of  cause 
of  action. 

Approved  in  Kansas  City  v.  Hart,  60  Kan.  692,  57  Pac.  941,  follow- 
ing rule. 
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Federal  courts  judicially  notice  the  lawB  of  several  States. 
Approved  in  Williams  v.  William  B.  Scaife  &  Sons  Co.,  227  Fed.  927, 
in  action  in  New  Jersey  for  death  occurring  in  Vermont  it  was  not 
necessary  to  plead  Vermont  laws  as  court  would  take  judicial  notice  of 
them ;  Southern  Pac.  Co.  v.  De  Valle  Da  Costa,  190  Fed.  697,  111  C,  C.  A. 
417,  where  action  for  wrongful  death  under  Kentucky  statute  was  re- 
moved to  Federal  court  in  Massachusetts,  defendant  was  not  prejudiced 
by  fact  that  Circuit  Court  took  judicial  notice  of  Kentucky  statute; 
Moore  v.  Pywell,  29  App.  D.  C.  326,  9  L.  R.  A.  (N.  S.)  1078,  where  decla- 
ration for  tort  committed  in  District  and  resulting  in  death  in  Maryland 
bases  right  to  recover  "upon  statutes  in  such  cases  made  and  pro- 
vided/' lower  court  should  take  judicial  notice  of  Maryland  and  Dis- 
trict of  Columbia  statutes  giving  remedy  for  wrongful  death. 

Limitation  does  not,  in  general,  run  against  amendment,  tat  relates 
back  to  filing  of  original  petition. 

Approved  in  In  re  Kemper,  142  Fed.  212,  under  Bankruptcy  Act, 
§  57n,  creditor  who  received  voidable  preference  which  was  subse- 
quently recovered  by  trustee  cannot  prove  claim  therefor  one  year  after 
adjudication,  either  as  original  claim  or  as  amendment  to  prior  claim 
proved  and  allowed  within  time  limit;  Bowen  v.  Needles  Nat.  Bank,  79 
Fed.  50,  complaint  by  payee  of  bills  against  drawee  is  amenable  by  join- 
ing cause  based  on  promise  to  pay  third  party's  checks. 

Distinguished  in  Whalen  v.  Gordon,  95  Fed.  310,  37  C.  C.  A.  70, 
amendment  setting  up  new  cause  of  action  does  not  relate  back  to  stop 
statute  of  limitations. 

Statute  of  limitations  rums  until  amendment  filed,  where  that  states  new 
cause  of  action. 

Approved  in  Boston  etc.  R.  R.  Co.  v.  Hurd,  108  Fed.  125,  56  L.  R.  A. 
193,  47  C.  C.  A.  615,  holding  amendment  of  action  at  common  law  for 
wrongful  death,  declaring  under  Massachusetts  statute  limiting  suit  to 
on©  year,  constitutes  departure  and  is  barred  by  statute;  Whalen  v. 
Gordon,  95  Fed.  309,  37  C.  C.  A.  70,  amendment  of  petition  for  breacb 
of  warranty  by  alleging  rescission  and  seeking  purchase  price  does  not 
relate  to  filing;  Atchison  etc.  R.  R.  Co.  v.  Schroeder,  56  Kan.  735,  44 
Pac.  1094,  defendant  cannot  be  deprived  of  benefit  of  statute  by  ingraft- 
ing cause  barred  thereby;  dissenting  opinion  in  Cahill  v.  Chicago  etc. 
Ry.  Co.,  74  Fed.  291,  20  C.  C.  A.  184,  majority  holding  additional  count 
not  barred;  Covington  v.  Berry,  76  Ark.  464,  88  S.  W.  1006,  where 
second  action  of  ejectment  brought  after  nonsuit  in  first  action  is  based 
on  title  acquired  by  plaintiff  after  first  action,  limitations  do  not  cease 
to  run  against  second  action  till  commencement  thereof;  Atchison  etc. 
R.  R.  Co.  v.  Hester,  9  Kan.  App.  206,  59  Pac.  663,  holding  amended  peti- 
tion, based  on  different  section  of  statute,  is  not  saved  by  the  filing  of 
original  petition  in  time. 
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■  

Distinguished  in  Atlantic  etc.  R.  R.  Co.  v.  Laird,  164  U.  S.  396,  41 
L.  Ed.  486,  17  Sup.  Ct.  121,  amendment  stating  that  plaintiff  traveled 
on  second-class  ticket  states  no  new  cause;  Philadelphia  etc.  R.  R.  Co. 
v.  Gatta,  4  Boyce  (Del.),  44,  48,  85  Atl.  724,  726,  action  for  wrongful 
death  alleging  decedent  was  employee  of  railroad  by  filing  praecipe 
within  one  year  limitation  period,  amended  after  such  period  to  state 
decedent  was  employee  of  Pullman  Company,  was  not  barred  by  statute. 

Objection  that  amended  petition  states  new  cause  is  not  waived  by  con- 
sent to  its  filing. 

Approved  in  Niles  v.  Central  Vermont  Ry.  Co.,  87  Vt.  360,  89  AtL 
632,  where  declaration  in  railroad  employee's  action  for  personal  in- 
juries alleged  common-law  action,  replication  alleging  action  under 
Federal  Liability  Act  was  departure,  but  defendant  going  to  trial  after 
overruling  of  demurrer,  waives  defect. 

Distinguished  in  McAdow  v.  Kansas  City  etc.  Ry.  Co.,  192  Mo.  App. 
644,  545,  164  S.  W.  190,  objection  to  amended  petition  stating  cause  of 
action  under  Federal  Employers'  Liability  Act  on  ground  that  it  was 
departure  from  common-law  action  alleged  in  original  petition  was 
waived  by  answering  and  going  to  trial. 

158  TJ.  8.  299-308,  89  L.  Ed.  991,  15  Sup.  Ot.  831,  RICHARDS  v.  CHASB 
ELEVATOR  CO. 

Patent,  being  invalid  on  face,  point  may  be  raised  on  demurrer. 
Approved  in  Thomas  v.  St.  Louis  etc.  R.  Co.,  149  Fed.  754,  79  C.  C.  A. 
89,  and  Hogan  v.  Westmoreland  Specialty  Co.,  145  Fed.  199,  both  re- 
affirming rule;  Krell  Auto  Grand  Piano  Co.  v.  Story  &  Clark  Co.,  207 
Fed.  949,  951,  125  C.  C.  A.  394,  Wein  patent  for  automatic  playing 
attachment  for  musical  instruments  is  not  void  on  its  face  for  lack  of 
patentable  novelty,  or  as  aggregation  of  old  elements;  Card  v.  Standard 
Coal  etc.  Co.,  202  Fed.  352,  overruling  demurrer  to  bill  for  infringement 
of  patent,  where  alleged  want  of  invention  depends  upon  matters  of 
special  knowledge  of  which  court  cannot  take  judicial  notice;  Towne 
Steering  Wheel  Co.  v.  Lee,  199  Fed.  778,  120  C.  C.  A.  463,  Towne  pat- 
ent for  steering-wheel  for  auto  vehicles  is  void  on  face  for  lack  of  in- 
vention; International  Mausoleum  Co.  v.  Sievert,  197  Fed.  937,  Hood 
patent  for  burial  crypt  is  void  as  for  subject  matter  not  within  patent 
law  and  because  it  was  mere  aggregation  of  old  elements;  Charles  Boldt 
Co.  v.  Turner  Bros.  Co.,  199  Fed.  144,  117  C.  C.  A.  621,  and  Charles 
Boldt  Co.  v.  Nivison^Weiskopf  Co.,  194  Fed.  873,  114  C.  C.  A.  617, 
Boldt  design  patent  for  design  for  bottle,  is  void  on  face  for  lack  of 
patentable  invention;  American  Disappearing  Bed  Co.  v.  Arnaelsteen, 
182  Fed.  326,  105  C.  C.  A.  40,  Holmes  patent  for  apartment  house  with 
disappearing  bed  is  void  because  subject  matter  is  not  within  patent 
law;  Boss  Mfg.  Co.  v.  Thomas.  1*2  Fed.  814,  105  C.  C.  A.  243,  Walter 
patent  for  corn-husker  is  void  for  lack  of  invention  and  for  anticipa- 
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tion;  Lange  v.  McGuin,  177  Fed.  222,  101  C.  C.  A.  389,  Lange  patent 
for  process  for  recovering  spirits  from  internally  charged  liquor  casks 
is  not  void  on  face;  Voigtmann  v.  Seely,  176  Fed.  372,  overruling  de- 
murrer to  bill  for  infringement  of  patent,  where  validity  of  patent 
involves  examination  of  prior  art;  Southern  Plow  Co.  v.  Atlanta  Agri- 
cultural Wk8.,  165  Fed./  216,  217,  overruling  demurrer  to  bill  for  in- 
fringement of  patents  for  Improvements  in  farming  implements,  where 
alleged  want  of  invention  is  not  matter  of  common  knowledge ;  Kuhn  v. 
Lock  Stub  Check  Co.,  165  Fed.  446,  91  C.  C.  A.  389,  Force  patent  for 
printing  die  is  void  on  face  for  lack  of  invention;  Jackes-Evans  Mfg. 
Co.  v.  Hemp  &  Co.,  140  Fed.  255,  71  C.  C.  A.  646,  Evans  patent  No. 
481,856,  for  stovepipe,  not  so  obviously  void  as  to  warrant  declaration 
of  invalidity  on  demurrer;  Drake-Castle  Pressed  Steel  Lug  Co.  v.  Brow- 
nell  &  Co.,  123  Fed.  90,  59  C.  C.  A.  216,  holding  void  on  its  face  Drake 
patent  No.  491,091,  for  boiler  lug  swaged  from  sheet  metal;  Fowler  v. 
New  York,  121  Fed.  750,  58  C.  C.  A.  113,  holding  void  for  lack  of  nov- 
elty Carpenter  patent  No.  570,451,  for  bitransit  railway  system;  Rich- 
ards v.  Michigan  Cent.  R.  R.  Co.,  102  Fed.  509,  42  C.  C.  A.  484,  holding 
Richards  patent  No.  308,005  void  on  its  face;  Holmes  v.  Hurst,  174 
U.  S.  89,  43  L.  E.  907,  19  Sup.  Ct.  609,  publication  of  story  in  serial 
form  vitiates  copyright  of  book  form;  Heaton  etc.  Fastener  Co.  v. 
Schlochtmeyer,  69  Fed.  593,  Vinton  and  Prentice  patents,  Nos.  324,053 
and  451,070  for  button-fasteners;  Fuller  etc.  Mfg.  Co.  v.  Bender,  69 
Fed.  1001,  Alward  patent  No.  423.200  for  improvement  in  transplant- 
ing machines ;  Strom  Mfg.  Co.  v.  Weir  Frog  Co.,  83  Fed.  172,  27  C.  C.  A. 
502,  Alkins  patent  No.  352,286,  for  improvement  in  rail-braces;  Conley 
v.  Marum,  83  Fed.  310,  Conley  patent  No.  526,517,  for  improvement  in 
tobacno  wrappers,  is  void. 

Limited  in  Patent  Button  Co.  v.  Consolidated  Fastener  Co.,  84  Fed. 
191,  patent  will  be  declared  void  on  demurrer  only  where  it  is  clear  that 
under  no  possible  proof  could  invention  be  shown. 

Distinguished  in  A.  R.  Milncr  Seating  Co.  v.  Ycsbera,  111  Fed.  388, 
49  C.  C.  A.  397,  upholding  on  demurrer  Milner  patent  No.  597,686,  for 
counter  stools  for  stores;  Fabric  Coloring  Co.  v.  Alexander  Srmfh 
&  Son 's  Carpet  Co.,  109  Fed.  329,  upholding  Horack  patent  No.  603,992, 
for  process  for  coloring  yarn;  American  Fibre  Chamois  Co.  v.  Buckskin 
Fibre  Co.,  72  Fed.  511,  McLaughlin  patent  No.  511,789  is  so  clearly 
wanting  in  novelty  as  to  require  application  of  rule. 

Patent  may  be  avoided  for  want  of  novelty,  though  defense  not  set  up 
in  anpwer. 

Approved  in  Apple  v.  American  Shoe  Machinery  etc.  Co.,  232  Fed. 
606,  Medalie  patent  for  leather-skinning  machine  is  void  for  lack  of  in- 
vention, and  anticipation;  Winston  v.  Croton  Falls  Const.  Co.,  194  Fed. 
125,  114  C.  C.  A.  201,  Winston  patent  for  apparatus  for  making  con- 
crete blocks,  does  not  disclose  patentable  invention;  William  B.  Scaife 
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&  Sons  Co.  v.  Falls  City  Woolen  Mills,  194  Fed.  144,  Greth  patent  for 
water-purifying  apparatus  is  void  for  anticipation;  American  Bank 
Protection  Co.  v.  Electric  Protection  Co.,  181  Fed.  361,  claims  of  Robins 
and  Jacoby  patents  for  burglar-alarm  are  void  for  lack  of  invention; 
Baker  v.  F.  A.  Duncombe  Mfg.  Co.,  146  Fed.  746,  77  C.  C.  A.  234,  hold- 
ing void  Baker  patents  Nos.  728,812  and  736,346,  for  process  of  treat- 
ing coffee;  Mahler  v.  Animarium  Co.,  lilted.  531,  49  C.  C.  A.  431, 
holding  void  on  its  face  Sanche  patent  No.  587,237,  for  "Oxydonor" 
device  for  use  in  treatment  for  disease;  Baldwin  v.  Kresl,  76  Fed.  825, 
22  C.  C.  A.  593,  defense  of  want  of  invention  is  always  open. 

Mere  multiplicity  of  elements,  without  new  result,  is  not  patentable. 
Approved  in  E.  E.  Johnson  Co.  v.  Qrinnell  Washing  Mach.  Co.,  231 
Fed.  996,  Phillips  patent  for  gearing  device  for  operation  of  washing- 
machine  and  wringers  by  power,  is  void  as  mere  aggregation;  Gas  Ma- 
chinery Co.  v.  United  Gas  Improvement  Co.,  228  Fed.  690,  Rusby  pat- 
ent for  water  gas  apparatus  is  void  on  ground  that  relation  between 
adjutage  and  other  par£s  of  apparatus  is  that  of  items  of  aggregation ; 
Jackson  Skirt  &  Novelty  Co.  v.  Rosenbaum,  225  Fed.  534,  Smith  and 
Malnight  patent  for  skirt  is  assemblage  of  old  elements  and  void  for 
lack  of  invention;  Ball  v.  Coker,  810  Fed.  282,  127  C.  C.  A.  126,  Ball 
patent  for  process  for  hulling  cotton-seed  of  various  sizes,  consisting  of 
graduated  series  of  hull-cutting  devices,  is  void  a£  mere  aggregation; 
Gaines  v.  Alabama  Consol.  Coal  etc.  Co.,  173  Fed.  305,  Gaines  and  Cox 
patent  for  plant  for  feeding  metallurgical  furnaces  is  not  void  on  its 
face  as  mere  aggregation;  National  Tube  Co.  v.  Aiken,  163  Fed.  261, 
91  C.  C.  A.  114,  Aiken  patents  for  apparatus  for  conveying  and  cooling 
metal  plates,  and  for  apparatus  for  straightening  metal  plates  are  true 
combinations  and  are  infringed;  Safety  Car  Heating  etc.  Co.  v.  Con- 
solidated Car  Heating  Co.,  160  Fe.d.  490,  Searle  patent  for  railway  car- 
heating  apparatus  is  void  for  lack  of  invention,  use  of  two  heaters  at 
different  points  being  mere  aggregation  of  old  parts;  Dodge  Storage  Co. 
v.  New  York  etc.  R.  R.  Co.,  139  Fed.  987,  Piez  &  Beaumont  patents 
Nos.  668,960  and  688,111,  for  coal -storage  apparatus,  are  void;  Good- 
year Tire  etc.  Co.  v.  Rubber  Tire  etc.  Co.,  116  Fed.  371,  53  C.  C.  A.  583, 
holding  void  Grant  patent  No.  554,675,  for  rubber-tire  wheel;  Office 
Specialty  Mfg.  v.  Fenton  Metallic  Mfg.  Co.,  174  U.  S.  498,  43  L.  Ed. 
1060,  19  Sup.  Ct.  643,  Hoffman's  patent  No.  450,124  for  improvements 
in  bookcases;  Osgood  Dredge  Co.  v.  Metropolitan  Dredging  Co.,  75  Fed. 
672,  21  C.  C.  A.  491,  Osgood  patent  No.  257,888  for  dredging-machine ; 
Loewenbach  v.  Hake-Stirn  Co.,  92  Fed.  663,  34  C.  C.  A.  610,  Loewen- 
bach  patent  No.  390,087  for  carbon  copying-book  is  void;  Sperry  Mfg. 
Co.  v.  J.  L.  Owens'  Co.,  96  Fed.  977,  Sperry  patent  No.  267,032,  for 
f anning-mill,  is  invalid ;  In  re  Hill,  26  App.  D.  C.  323,  affirming  decision 
of  commissioner  of  patents  refusing  patent  for  doors  for  railway  cars 
used  in  shipping  grain. 
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Right  to  patent  for  new  combination  of  machines  or  processes. 
Note,  20  E.  R.  0.  157. 

Invalidation  of  patent  by  prior  invention  once  publicly  used,  though 
since  disused.    Note,  20  E.  E.  0.  527. 

Right  to  injunction  or  damages  in  an  action  for  infringement  of 
patent.    Note,  20  E.  R.  G.  859. 

Miscellaneous.  Cited  in  Richards  v.  Michigan  Cent.  R.  R.  Co.,  186 
U.  S.  479,  46  L.  Ed.  1259,  22  Sup.  Ct.  942,  dismissing  writ  of  error  for 
want  of  jurisdiction;  Parsons  v.  Seelye,  100  Fed.  453,  40  C.  C.  A.  484, 
holding  court  may,  under  proper  circumstances,  take  judicial  notice  of 
state  of  art. 

158  XT.  8.  303-318,  39  L.  Ed.  993,  15  Sup.  Ot.  860,  THE  BEACON8FIELD. 

Carrier  may  sue  In  his  own  name  for  injury  to  freight,  either  at  common 
law  or  in  admiralty. 

Approved  in  Benner  Line  v.  Pendleton,  217  Fed.  499, 133  C.  C.  A.  349, 
charterer  holding  itself  out  to  public  as  common  carrier  was  bailee  of 
cargoes  and  could  maintain  action  against  ship  owner  for  loss  of  car- 
goes due  to  unseaworthiness  of  vessel;  Benner  Line  v.  Pendleton,  210 
Fed.  69,  libelant  having  right  as  bailee  of  cargo  owners  to  maintain  suit 
for  loss  of  cargo,  could  maintain  suit  for  insurers  subrogated  to  rights 
of  such  owners;  Federal  Ins.  Co.  v.  Detroit  Fire  &  Marine  Ins.  Co.,  202 
Fed.  655,  121  C.  C.  A.  58,  where  libel  by  owner  of  vessel  sunk  in  col- 
lision against  other  vessel  was  for  benefit  of  insurers,  cargo  owners,  and 
crew,  recovery  inured  to  benefit  of  all  insurers  ratably,  and  not  merely 
to  those  assenting  to  suit;  United  States  v.  Atlantic  Coast  Line  R.  Co., 
189  Fed.  785,  government  may  maintain  action  against  carrier  for  value 
of  mail  lost  through  breach  of  contract  to  transport  with  reasonable 
care,  although  government  is  not  liable  to  owner  of  mail  for  its  value; 
Erie  etc.  Transp.  Co.  v.  City  of  Chicago,  178  Fed.  51,  101  C.  C.  A.  170, 
right  of  owner  of  vessel  as  bailee  to  sue  for  benefit  of  cargo  owners  for 
injuries  to  their  property  by  others  does  not  depend  on  measure  of 
liability  in  bill  of  lading,  and  is  not  affected  by  Harter  Act  of  1893; 
The  Nonpariel,  149  Fed.  525,  carrier  by  water  of  merchandise  may  sue 
for  its  loss  or  injury  in  behalf  of  all  parties  in  interest  though  loss  paid 
by  insurer;  National  Surety  Co.  v.  United  States,  129  Fed.  73,  63 
C.  C.  A.  512,  government  may  sue  surety  on  letter  carrier's  bond  for 
theft  of  registered  letter,  for  value  of  contents,  though  owners  made 
no  claim  for  indemnity;  City  of  Chicago  v.  Pennsylvania  Co.,  119  Fed. 
504,  57  C.  C.  A.  509,  holding  railroad  company  may  sue  for  injury  to 
cars  of  other  companies  in  its  possession  as  bailee;  The  New  York,  93 
Fed.  499,  charterer  may  proceed  in  rem  in  own  name  against  carrying 
ship  for  injury  to  cargo. 
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Right  of  bailee  to  recover  for  injury  to  or  loss  of  property.    Note, 
14  Ann.  Cas.  636. 

Right  of  bailee  to  recover  for  damage  or  conversion.    Note,  8 
B.  R.  0.  890. 

Cargo  owner  may  proceed  against  either  or  both  ships,  or  owners,  and 
recover  all. 

Approved  in  Halli  v.  Societa  Anonima  Di  Navigazione  etc.,  222  Fed. 
999,  where  in  suit  for  collision  in  English  court  both  vessels  were  found 
in  fault  and  each  recovered  half  its  actual  damage  from  other,  person 
reimbursed  in  part  by  general  average  contributions  from  cargo  is  liable 
to  cargo  owners  for  portion  recovered  from  other  ship;  The  Eagle  Point, 
136  Fed.  1011,  applying  rule  where  two  British  vessels  are  both  in  fault 
for  collision  on  high  seas;  In  re  Lakeland  Transp.  Co.,  103  Fed.  330, 
holding  remedy  of  cargo  owner  is  against  colliding  vessel  from  which 
he  can  recover  entire  damages. 

Action  against  joint  wrongdoers  may  be  Joint  or  several;  one  satisfac- 
tion bars  further  proceedings. 

Approved  in  Bigelow  v.  Old  Dominion  Copper  Min.  etc.  Co.,  225  U.  S. 
132,  Ann.  Caa.  1913E,  875,  56  L.  Ed.  1023,  32  Sup.  Ct.  641,  dismissal 
of  action  against  one  joint  tort-feasor  in  Federal  court  in  New  York 
was  not  bar  to  action  in  Massachusetts  against  other  tort-feasor. 

Effect  of  judgment  against  one  joint  tort-feasor  on  other's  liability. 
Note,  58  L.  R.  A.  429. 

Admiralty  stipulations  are  not  subject  to  rigid  rules;  substitution  of 
real  party  does  not  release  surety. 

Approved  in  Simmons  v.  Doe,  232  Fed.  999,  where  vessel  was  about 
to  leave  jurisdiction  and  owners  were  unknown,  Court  of  .Admiralty 
could  permit  filing  of  libel  by  widow  for  wrongful  death  of  husband 
with  attachment  against  vessel,  subject  to  amendment  by  substituting 
administrator  when  appointed;  Graham  v.  Oregon  etc.  Nav.  Co.,  134 
Fed.  693,  where  exceptions  to  admiralty  libel  for  want  of  jurisdiction 
are  sustained,  amendment  allowed;  Fairgrieve  v.  Marine  •Ins.  Co.,  112 
Fed.  367,  50  C.  C.  A.  286,  holding  sureties  are  liable  under  decree  ren- 
dered in  amended  libel  which  court  had  power  to  permit  to  be  amended; 
The  Mercedes,  108  Fed.  560,  holding  owner  of  tow  and  cargo  may  inter- 
vene in  suit  by  master  of  the  tug  and  may  properly  be  substituted  as 
libelants;  The  Livingstone,  104  Fed.  922,  holding  bond  for  release  of 
vessel  libeled  by  owner  of  other  vessel  and  cargo  owner  running  to  them 
jointly  includes  sums  which  may  be  decreed  to  cargo  insurers. 

Distinguished  in  The  Cerea,  149  Fed.  925,  926,  927,  substitution  of  new 
owner  as  claimant  of  libeled  vessel  which  has  been  released  on  stipula- 
tion is  allowable  without  notice  to  surety. 
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Sureties  on  stipulation  cannot  be  held  if  new  cause  of  action  introduced. 
Approved  in  The  Iona,  80  Fed.  936,  26  C.  C.  A.  261,  amendment  not 
germane  to  original  libel  is  not  allowable;  Wilkinson  v.  McKimmie,  36 
App.  D.  C.  346,  surety  on  bond  given  by  builder  to  owners  of  lots,  is 
not  released  by  fact  that  owners  with  consent  of  builders  did  not  con- 
vey lots  to  be  reconveyed  after  houses  were  built  according  to  terms  of 
contract,  where  such  change  did  not  affect  rights  and  obligations  of 
parties. 

Prima  facie  evidence  of  ownership  of  ship  from  register.    Note, 
24  E.  R.  C.  215. 

Miscellaneous.  Cited  in  The  New  York,  108  Fed.  105,  47  C.  C.  A. 
232,  holding  where  vessel  libeled  for  collision  by  owners  of  other  vessel 
made  no  attempt  to  bring  other  vessel  in  under  admiralty  rule  59,  she 
cannot  recoup  half  of  damages ;  The  Livingstone,  104  Fed.  926,  holding 
where  all  parties  are  before  the  court  failure  of  libeled  vessel  to  file 
cross-libel  does  not  preclude  recoupment  against  other  vessel  of  half  the 
loss  of  innocent  cargo  owners. 

156  XT.  8.  312-325,  39  I*.  Ed.  996,  15  Sup.  Ot.  954,  ANDES  ▼.  ELY. 

By  New  York  law  of  1869  county  judge's  decision  that  railroad-aid 
tauU  were  legal  was  not  attackable  collaterally. 

Approved  in  Town  of  Andes  v.  Millard,  70  Fed.  517,  refusing  to 
declare  same  bonds  void  for  frand  which  might  have  been  set  up  in 
former  trial. 

Municipal  bond  enabling  laws  are  not  to  be  technically  construed  to 
•*•  purchasers. 

Approved  in  Provident  Trust  Co.  v.  Mercer  Co.,  170  U.  S.  600,  42 

*•  •&*.  1159,  18  Sup.  Ct.  791,  courts  will  lean  to  construction  of  enabling 

*ft  which  supports  issue;  Board  of  Commrs.  of  Stanly  Co.  v.  Coler,  113 

*fed.   710,  51  C.  C.  A.  379,  holding  N.  C.  Code,  1883,  §  1996,  authorized 

®°Qnties  to  subscribe  for  stock  in  any  duly  incorporated  company  to 

^i/d    z-ailroad  in  which  county  was  interested;  D'Esterre  v.  New.  York, 

**   ^««1.  608,  44  C.  C.  A.  75,  holding  failure  to  comply  with  directing 

Visions  of  statute  for  municipal  bond  issue  requiring  name  of  payee 

"  pla.ce  of  registration  does  not  invalidate  bonds. 


layers'  petition  for  aid  bonds  being  conditional,  county  judge  may 
te  whether  performed. 

TL^p?T>:r"wed  "*  Provident  Trust  Co.  v.  Mercer  Co.,  170  U.  S.  601,  42 

^   "^^*-      1160,  18  Sup.  Ct.  792,  delivery  to  company  by  trustee  conveys 

^s    to  innocent  purchaser,  although  conditions  are  in  fact  unfulfilled. 


cannot  avoid  contract  with  corporation  because  it  is  not  such  de 
Jnxe. 

^X^prtDved  in  Kardo  Co.  v.  Adams,  231  Fed.  968,  where  three  corpora- 
NftStf^   to  protect   overlapping  patent  rights   for  parts   of   automobiles 
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organized  new  corporation,  legality  of  such  corporation  could  not  be 
attacked  by  defendant  in  infringement  suit  brought  by  new  corpora- 
tion; Harrill  v.  Davis,  168  Fed.  191,  22  L.  R.  A.  (N.  S.)  1158,  94  C.  C.  A. 
47,  four  defendants  agreeing  to  organize  corporation  to  build  cotton  gin 
and  purchasing  lumber  for  buildings,  were  liable  individually  as  part- 
ners for  indebtedness  incurred  prior  to  filing  of  incorporation;  Johnson 
v.  Mason  Lodge  No.  33,  I.  O.  0.  F.,  106  Ky.  845,  51  S.  W.  621,  holding 
one  contracting  with  corporation  is  estopped  to  deny  corporate  capacity 
because  of  failure  to  comply  with  statute;  Palatine  Ins.  Co.  v.  Santa  Fe 
Mercantile  Co.,  13  N.  M.  257,  82  Pac.  366,  in  action  on  fire  policy  insurer 
dealing  with  corporation  is  estopped  to  object  to  introduction  of  in- 
sured's articles  of  incorporation  because  they  were  not  filed  with  county 
recorder;  Citizens'  Bank  v.  Jones,  117  Wis.  454,  94  N.  W.  332,  holding 
person  executing  mortgage  to  corporation  whose  charter  term  has  ex- 
pired cannot  plead  corporate  incapacity  when  sued  by  assignee  of 
mortgage;  Toledo  etc.  R.  Co.  v.  Continental  Trust  Co.,  95  Fed.  507,  36 
C.  C.  A.  155,  creditors  dealing  with  debtor,  as  corporation,  cannot  deny 
its  corporate  existence  to  defeat  mortgage  executed  by  it  as  such. 

Municipal  bonds  not  Invalid  because  no  place  for  hearing  petition  for 
issuance  specified;  presumably  at  judge's  office. 

Approved  in  Merchants'  &  Mfrs.  Bank  v.  Pennsylvania,  167  U.  S.  467, 
42  L.  Ed.  238,  17  Sup.  Ct.  831,  in  absense  of  contrary  provision,  pro- 
ceedings are  to  be  had  at  office  of  officer  charged  therewith. 

Municipal  bonds,  reciting  necessary  legal  steps,  estop  municipality  In 
action  by  bona  fide  bolder. 

Approved  in  Tulare  Irrigation  Dist.  v.  Shepard,  185  U.  S.  24,  46  L.  Ed. 
784,  22  Sup.  Ct.  540,  holding  land  owners  within  irrigation  district  can- 
not defeat  irrigation  bonds  held  by  bona  fide  purchaser  and  reciting 
compliance  with  statute,  although  district  defectively  organized ;  Rees  v. 
Olmsted,  135  Fed.  303,  68  C.  C.  A.  50,  applying  rule  to  recitals  in  road 
bonds ;  Wetzell  v.  Paducah,  117  Fed.  654,  holding  recitals  by  officers  and 
council  authorized  to  determine  validity  of  bonds  that  such  bonds  comply 
with  statute  estop  city;  Winston  v.  Ft.  Worth  (Tex.  Civ.  App.),  47. 
S.  W.  746,  innocent  holder  need  not  go  beyond  recitals  to  inquire  into 
validity  of  debt.  / 

Distinguished  in  Clarke  v.  Town  of  Northampton,  105  Fed.  313,  hold- 
ing omission  of  certain  words  in  statute  from  petition  for  bond  issue 
where  such  words  are  jurisdictional  cannot  be  cured  by  estoppel. 

Municipal  bonds  in  the  hands  of  bona  fide  holders.    Note,  51  Am. 
St.  Rep.  842. 

Estoppel  of  defendant  in  action  by  corporation  to  deny  plaintiff's 
corporate  existence.    Note,  Ann.  Gas.  1914G,  1253. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 
L.  R.  A.  1915A,  966. 
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168  U.  a  826-333.  39  I*.  Ed.  1003,  15  Sup.  Ot.  843,  UNION  PAD.  BY.  00. 
T.  HATtRTg. 

Circuit  Court  of  Appeals?  decision  is  not  final  if  Federal  jurisdiction  is 
because  defendant  a  Federal  corporation. 

Approved  in  Spreckels  Sugar  Ref.  Co.  v.  McClain,  192  U.  S.  409,  48 
L.  Ed.  500,  24  Sup.  Ct.  379,  holding  judgment  of  Circuit  Court  of  Appeals 
not  final  in  suit  to  recover  tax  exacted  under  protest  under  War  Revenue 
Act  1898,  depending  on  construction  and  constitutionality  thereof;  Am- 
erican Sugar  Refining  Co.  v.  New  Orleans,  181  U.  S.  282,  45  L.  Ed.  862,  21 
Sup.  Ct.  648,  holding  Circuit  Court  of  Appeals  erroneously  dismissed  for 
want  of  jurisdiction  where  suit  rested  originally  on  diverse  citizenship 
and  constitutional  question  subsequently  arose;  Keyser  v.  Lowell,  117 
Fed.  402,  54  C.  C.  A.  574,  holding  Circuit  Court  of  Appeals  may  decide 
constitutionality  of  State  law  where  question  arises  in  case  originally 
testing  on  diverse  citizenship;  Bailsman  v.  Denny,  73  Fed.  70,  arguendo. 

Distinguished  in  Ayres  v.  Polsdorfer,  187  U.  S.  591,  592,  593,  595, 
47  I*.  Ed.  316,  317,  23  Sup.  Ct.  198,  199,  holding  decision  of  Circuit 
Court  of  Appeals  in  case  resting  solely  on  diverse  citizenship  cannot  be 
reviewed  because  constitutional  question  subsequently  arises;  Ex  parte 
Jones,  164  U.  S.  692,  41  L.  Ed.  601,  17  Sup.  Ct.  223,  since  act  of  1888 
jurisdiction  of  Circuit  Court  of  Appeals  over  action  against  national 
bank  by  resident  of  another  State  is  final. 

Railroad  is  bound  to  keep  track  clear  for  passenger  trains  and  keep 

cars  on  siding  secure. 

Approved  in  Dunn  v.  Pennsylvania  R.  R.  Co.,  71  N.  J.  L.  25,  58  Atl. 

166,  railroad  using  yards  of  another  company  which  had  descending 

grade  toward  main  line  is  negligent  where  cars  run  into  main  line  and 

cause  collision. 
» 

Release  being  set  up  by  railroad  as  bar  to  action  for  damages,  whether 
party  incompetent  is  for  Jury. 

Approved  in  Texas  etc.  Ry.  Co.  v.  Dashiell,  198  U.  S.  529,  49  L.  Ed. 
1153,  25  Sup.  Ct.  737,  impaired  mental  faculties  and  loss  of  sight,  re- 
sulting from  injuries  to  railroad  employee,  not  covered  by  release 
enumerating  particular  injuries,  but  omitting  above  mentioned;  Am- 
erican Sign  Co.  v.  Electro-Lens  Sign  Co.,  211  Fed.  199,  in  action  on 
notes  for  deferred  payments  on  purcb  -  se  price  of  territorial  rights  under 
patents,  defendant  could  plead  failure  of  consideration  based  on  fraud 
inducing . making  of  contract,  and  was  not  required  to  sue  in  equity; 
Union  Pac.  R.  Co.  v.  Whitney,  198  Fed.  788,  789,  117  C.  C.  A.  392, 
where  plaintiff  in  action  at  law  replied  that  release  was  invalid  because 
of  defendant's  incapacity  to  execute  it,  defendant  not  making  objection 
in  Circuit  Court  to  mode  of  trial,  waived  right  to  claim  that  lease 
was  voidable  only  and  binding  until  set  aside  in  equity;  Mahr  v.  Union 
Pac.  R.  Co.,  170  Fed.  703,  704,  96  C.  C.  A.  19,  plaintiff  in  action  to  re- 
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cover  damages  seeking  to  avoid  release  on  ground  of  mental  incapacity 
at  time  release  was  executed,  must  make  tender  of  money  received; 
Pacific  Mut.  life  Ins.  Co.  v.  Webb,  157  Fed.  156,  157, 160,  18  Ann.  Cas. 
752,  84  C.  C.  A.  603,  in  action  on  accident  insurance  policy  where  de- 
fense was  release,  replication  did  not  state  such  case  of  fraud  as  would 
avoid  release  at  law;  Heck  v.  Missouri  etc.  Ry.  Co.,  147  Fed.  781,  fact 
that  plaintiff  induced  to  sign  release  by  fraudulent  representations  as  to 
contents  does  not  avoid  its  effect  as  defense  at  law  where  it  was  signed 
knowingly  and  intentionally  and  on  consideration  paid;  Shook  v.  Illinois 
Cent.  R.  R.  Co.,  115  Fed.  64,  52  C.  C.  A.  651,  holding  question  of  mental 
condition  of  railway  engineer  injured  in  the  head  is  for  jury;  Hill  v. 
Northern  Pac.  Ry.  Co.,  104  Fed.  757,  holding  written  release  inten- 
tionally executed  on  payment  of  agreed  sum  cannot  be  impeached  at 
j  law  for  fraud;  Louisville  etc.  R.  Co.  v.  Huffstutler,  162  Ala.  623,  50 

'  South.  147,  settlement  for  sum  grossly  less  than   fair  compensation, 

;  obtained  by  railroad  from  injured  person,  while  he  was  in  weak  mental 

and  physical  state,  was  invalid  for  fraud;  St.  Louis  etc.  Ry.  Co.  v. 
Smith,  82  Ark.  109,  114,  100  S.  W.  886,  888,  fact  that  plaintiff  in  action 
for  injuries  brought  suit  in  equity  to  cancel  purported  release  for  fraud, 
does  not  abate  action  at  law;  Washington  Ry.  &  Elev.  Co.  v.  McLean,  40 
App.  D.  C.  471,  472,  failure  of  woman  seventy-five  years  of  age,  unversed 
in  business  matters,  to  read  release  of  liability  for  personal  injuries, 
relying  upon  statements  of  agent  that  it  was  receipt  for  money  paid 
for  injury  to  wearing  apparel,  did  not  maintain  action  for  personal 
|  injuries;  Baltimore  etc.  R.  R.  Co.  v.  Morgan,  35  App.  D.  C.  205,  ques- 

tion of  validity  of  release  is  for  jury,  where  injured  woman  signed  re- 
J  lease  on  morning  following  accident,  while  she  was  in  weakened  condi- 

j  tion,  without  reading  it  and  believing  it  was  receipt  for  compensation 

I  for  damaged  wearing  apparel  and  loss  of  time;  Rockwell  v.  Capital 

J  Traction  Co.,  25  App.  D.  C.  115,  reversing  directed  verdict  for  defend- 

ant where  validity  of  release  signed  by  woman  injured  in  street  railway 
accident,  while  in  weakened  condition,  was  for  jury;  Chesapeake  etc 
R.  R.  Co.  v.  Howard,  14  App.  D.  C.  295,  release  executed  by  injured 
person  while  suffering  pain,  without  reading  it,  upon  representations 
that  it  was  receipt  for  money  then  paid  was  void;  Kelly  v.  Chicago 
etc.  Ry.  Co.,  138  Iowa,  281,  128  Am.  St.  Rep.  195,  114  N.  W.  539,  in 
action  for  wrongful  death,  evidence  authorized  finding  that  release 
was  void  for  fraud;  Robinson  v.  Robinson,  153  Ky.  834,  156  S.  W.  905, 
tender  by  widow  suing  administrator  and  heirs  to  set  aside  antenuptial 
agreement,  of  money  received  from  administrator  was  not  "necessary 
to  enable  her  to  maintain  action;  McGill  v.  Louisville  etc.  R.  R.  Co.,  114 
Ky.  363,  70  S.  W.  1050,  where  plaintiff  sued  for  personal  injuries,  ad- 
mitting he  had  received  payment  for  drug  bill  and  loss  of  t:me,  and 
defendant  pleaded  payment  in  full  under  compromise  agreement,  reply 
that  payment  was  same  as  that  admitted  in  petition,  and  that  com- 
promise made  when  plaintiff  could  not  read  and  was  obtained  by  fraud. 
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not  demurrable  for  failure  to  tender  amount  received;  Perry  v.  O'Neil 
A  Co.,  78  Ohio  St.  210,  85  N.  E.  44,  in  action  for  personal  injuries  to 
employee  court  properly  refused  to  charge  jury  that  release  was  bar  to 
action,    where  some  facts  averred,  if  proven,  would  show  release  void, 
and  others  that  release  was  voidable;  St.  Louis  etc.  R.  Co.  v.  Richards, 
23  Okl.  282,  283,  23  L.  R.  A.  (N.  S.)  1032,  102  Pac.  102,  103,  in  action 
for  injuries  to  passenger  facts  sustained  averments  of  replication  that 
^eged   release  was  procured  by  fraud;  Robinson  &  Co.  v.  Roberts,  20 
OW.  799,  95  Pac.  250,  in  action  for  purchase  price  of  threshing-machine 
e*Jdence  was  sufficient  to  sustain  finding  of  jury  that  defendant  was  in- 
duced, to  sign  absolute  contract  of  sale  by  fraud  of  agent  in  representing 
that    contract  contained  verbal   agreement  that  defendant  could  take 
machine  on  ten  day's  trial;  Brundige  v.  Nashville  etc.  Ry.  Co.,  112  Tenn. 
529,  81   S.  W.  1249,  accord  and  satisfaction  may  be  set  aside  in  action 
at   law    for  misrepresentation  or  fraud  in  execution  of  contract  or  in 
inducement  to  execution ;  Mensf orth  v.  Chicago  Brass  Co.,  142  Wis.  550, 
135   Am,  St.  Rep.  1084,  126  N.  W.  42,  holding  release  obtained  from 
person   injured  while  -in  hospital  and  suffering  from  pain  was  void  for 
fraud  ;   Lmmley  v.  Wabash  R.  R.  Co.,  76  Fed.  73,  22  C.  C.  A.  60,  release 
obtained  through  untrue  report  of  company's  surgeon  may  be  set  aside; 
^agmer  v.  National  Life  Ins.  Co.,  90  Fed.  403,  33  C.  C.  A.  121,  to  avoid 
release   it  must  appear  that  defendant  made  false  statements  and  plain- 
*  was  induced  thereby ;  Georgia  Home  Ins.  Co.  v.  Rosenfield,  95  Fed. 
w,  37   £#  q  £  gg^  insurance  company  may  allege  just  discovered  over- 
,Qsmrn.nce  as  defense  after  loss  without  retendering  premium;  Albrecht 
v.  M:ilWaukee>  94  Wis.  403,  69  N.  W.  64,  where  plaintiff  unable  to  read 
ftglisflij  testified  to  signing  paper  as  a  receipt;  The  Oriental  v.  Barclay, 
^Teac.   Civ.  App.  216,  41  S.  W.  127,  arguendo;  dissenting  opinion  in 
°«1>  v.    Missouri  etc.  Ry.  Co.,  130  Mo.  70,  36  L.  R.  A.  455,  31  S.  W.  974, 
^Jority  holding  release  a  bar  until  set  aside  for  fraud  in  procurement; 
r^^tixig  opinion  in  Drobney  v.  Lukens  Iron  etc.  Co.,  204  Fed.  16,  122 
,'  -A..  325,  majority  holding  widow  of  employee  paid  one  thousand 

a-*"s     l)y  employees'  benefit  association,  and  one  dollar  by  defendant, 
** """Renting  release  for  death  of  husband,  making  tender  of  money 


|f*'v"^*i  to  defendant,  and  not  to  association,  cannot  recover. 

„  ^^^ixieraished  in  Anderson  v.  Meyer  Bros.  Drug  Co.,  149  App.  575, 130 

-    S<36,  in  action  for  injuries  from  poison  mixed  with  harmless  drug  sold 

.    ^"^xt^gist,   fact   that  purchaser  could  not  read   release  because   of 

_     *>:f  poison  on  her  eyes  and  thought  release  was  receipt,  does  not 

invali«^te  release;  Chicago  etc.  Ry.  Co.  v.  Belliwith,  83  Fed.  440,  28 

^*     *    -A..  358,  one  having  received  benefits  of  written  contract  in  silence 

cannot    allege  ignorance  of  its  terms  by  reason  of  illiteracy;  Louisville 

etc.  tt.    R   Co    v    McElroy,  100  Ky.  160,  37  S.  W.  846,  injured  party 

eatvtvo-t    avoid  compromise  alleged  obtained  by  fraud,  unless  he  tenders 

"uacx   Consideration  received. 
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Ignorance  of  one's  right  as  a  ground  for  relief.    Note,  56  Am.  8t» 
Rep.  509. 

Presumption   of  negligence   from  the   happening  of  an   accident 
I  causing  personal  injuries.    Note,  113  Am.  St.  Rep.  987. 

Signing  contracts  in  ignorance  of  their  contents.    Note,  188  Am* 
St  Rep.  815. 

Effect  of  releasor's  mental  incapacity  upon  release  of  claim   for 
personal  injuries.    Note,  3.  Ann.  Gas.  574. 

Respective  jurisdiction  of  law  and  equity  to  avoid  release  for  fraud. 
Note,  13  Ann.  Oaa.  757. 

Contract  for  servant's  election  between  relief  fund  and  action  for 
damages.    Note,  11  L.  R.  A.  (N.  S.)  200. 

Right,  in  action  at  law,  to  attack  release  for  fraud.    Note,   80 
L.  R.  A.  (N.  S.)  924. 

Miscellaneous.  Cited  in  Roberts  v.  Central  Lead  Co.,  95  Mo.  App. 
597,  69  S.  W.  634,  holding  injured  employee  in  mine  paying  into  court 
on  court's  order  money  received  on  fraudulent  release  acts  with  suffi- 
cient promptness;  Koffman  v.  Southwest  Mo.  Electric  Ry.  Co.,  95  Mo. 
App,  473,  68  S.  W.  216,  holding  injured  street  railway  passenger  cannot 
show  that  he  signed  written  agreement  under  mistake  and  fraud  to 
enable  him  to  recover  on  oral  agreement;  McCarty  v.  Houston  etc.  Ry. 
Co.,  21  Tex.  Civ.  574,  54  S.  W.  424,  holding  passenger  executing  release 
for  particular  injury,  but  broad  enough  to  cover  unknown  injuries, 
may  recover  for  injuries  not  intended  to  be  included  in  release. 

158  XT.  8.  334-337,  39  L.  Ed.  1006,  15  Sup.  Ct.  830,  BOSTON  ETC.  R.  R.  CO. 
v.  O'REILLY. 

Season  for  objecting  to  evidence,  not  stated  at  trial,  Is  too  late  on 
appeal 

Approved  in  Pine  River  Logging  &  Imp.  Co.  v.  United  States,  186 
U.  S.  287,  46  L.  Ed.  1169,  22  Sup.  Ct.  923,  holding  unavailing  on  writ 
of  error  to  Circuit  Court  of  Appeals  objection  of  misjoinder  not  raised 
therein  nor  in  trial  court;  Philadelphia  Casualty  Co.  v.  Fechheimer,  220 
Fed.  407,  136  C.  C.  A.  25,  in  action  law  tried  to  court  by  stipulation 
and  referred  by  consent,  general  exception  to  court's  overruling  en  masse 
exceptions  to  report  of  referee  is  too  indefinite  to  present  question  for 
review  by  appellate  court;  Atlantic  Coast  Lone  R.  Co.  v.  Linstedt,  184 
Fed.  38,  106  C.  C.  A.  238,  in  action  by  switchman  for  personal  injuries, 
where  bill  of  exceptions  contained  objection  to  admission  of  testimony, 
grounds  of  objection  should  be  stated;  New  York  etc.  R.  Co.  v.  O'Leary, 
93  Fed.  740,  35  C.  C.  A.  562,  objections  to  admission  of  evidence  must  be 
so  specific  as  to  give  opponent  opportunity  to  obviate  at  time,  if  possible. 

Evidence  of  plaintiff's  earning  capacity,  estimated  from  business   Us 
which  he  was  formerly  partner,  is  too  vague. 
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Approved  in  Chicago  etc.  Ry.  Co.  v.  Hale,  186  Fed.  628,  108  C.  C.  A. 
490,  reversing  judgment  for  plaintiff  in  action  for  injuries  for  error 
in  admitting  evidence  as  to  earnings  at  time  of  injury,  where  such 
earnings  necessarily  included  profits  from  contract  under  which  he  was 
to  furnish  teams,  tools,  labor,  powder,  and  other  explosives;  Western 
Union  Tel.  Co.  v.  Ivy,  177  Fed.  66,  100  C.  C.  A.  481,  in  action  for  dam- 
ages for  failure  to  deliver  message,  where  right  to  recover  depended 
on  one  contingency  after  another,  defendant  was  entitled  to  directed 
verdict;  Chicago  etc.  Ry.  Co.  v.  Hale,  176  Fed.  74,  99  C.  C.  A.  379,  in 
action  for  damages  for  personal  injury  ruling  of  court  that  injured 
person  could  prove  amount  of  earnings  from  labor  before  injury  and 
decrease  thereof  afterward,  was  not  error;  Crichfield  v.  Julia,  147  Fed. 
72,  77  C.  C.  A.  297,  allowing  value  of  stock  agreed  to  be  delivered  in 
consideration  of  plaintiff's  service  to  defendant  determinable  with 
reference  to  value  of  corporation's  assets  and  activities;  Swift  &  Co.  v. 
Johnson,  138  Fed.  877,  1LB.A  (N.  S.)  llBl,  71  C.  C.  A.  619,  denying 
substantial  damages  for  death  of  son  to  father  who  had  abandoned 
family;  Smuggler-Union  Min.  Co.  v.  Kent,  47  Colo.  334,  112  Pac.  228, 
in  action  by  lessee  of  part  of  mine  for  loss  of  profits  by  eviction,  where 
vein  was  pockety  and  irregular,  computation  as  to  quantity  of  ore  left 
in  vein  based  on  assumption  that  it  would  continue  unbroken  and 
regular  did  not  furnish  basis  for  damages;  Diamond  Rubber  Co.  v. 
Harryman,  41  Colo.  427,  15  L.  R.  A.  (N.  S.)  775,  92  Pac.  926,  in 
action  for  injuries  to  cigar  salesman  working  on  commission  in 
new  employment,  evidence  of  commissions  received  in  previous 
employment  could  not  be  considered  in  determining  probable  future 
earnings;  West  Chicago  etc.  Ry.  Co.  v.  Maday,  188  111.  310,  58 
N.  E.  934,  holding  inadmissible  evidence  of  plaintiff's  earnings  in  wood- 
working  five  years  or  more  before  injury;  Whipple  v.  Rich,  180  Mass. 
480,  63  N.  E.  6,  holding  it  error  to  permit  person  with  no  definite  oc- 
cupation or  salary  to  testify  as  to  "fair  and  reasonable  value  of  his 
time";  Brown  v.  Oregon-Washington  R.  etc.  Co.,  63  Or.  407,  408,  128 
Pac.  42,  in  action  for  personal  injuries,  evidence  of  plaintiff's  earnings 
as  agent  at  time  of  accident  was  competent  to  show  earning  capacity, 
although  there  was  no  continuing  contract,  nor  fixed  salary;  dissenting 
opinion  in  Heer  v.  Warren-Scharf  Asphalt  Pav.  Co.,  118  Wis.  77,  94 
N.  W.  796,  majority  sustaining  admission  of  evidence  of  character  of 
plaintiff's  business,  capital  invested  and  average  yearly  profits  where 
amount  recovered  was  two- thirds  of  previous  annual  profits. 

Distinguished  in  Kronold  v.  City  of  New  York,  186  N.  Y.  44,  78  N.  E. 
574,  where  case  involved  insignificant  investment  of  capital,  it  was  im- 
proper to  refuse  to  submit  to  jury  evidence  as  to  earnings  at  time  of 
injuries;  Illinois  Cent.  R.  Co.  v.  Davidson,  76  Fed.  522,  22  C.  C.  A.  306, 
evidence  of  earnings  for  several  years  is  admissible  to  show  damages. 

Plaintiff's  declaration,  some  time  after  accident,  that  nail  was  re- 
moved from  knee,  la  not  res  gestae. 


J 
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Approved  in  Goehrig  v.  Stryker,  174  Fed.  900,  statement  by  agent 
with  respect  to  completed  transaction  after  agency  has  ceased  is  not 
competent  to  affect  principal;  Marler  ▼.  Texas  etc.  R.  R.  Co.,  52  La. 
Ann.  731,  27  South.  178,  holding  declarations  of  person  injured  in  alight- 
ing from  train  made  several  hours  after  accident  in  answer  to  inquiries 
not  part  of  res  gestae. 

Conversations  by  telephone  as  evidence.    Note,  1  Ann.  Oas.  802. 

Admissibility  of  testimony  of  physician  as  to  statement  made  to 
him  by  patient  relating  to  history  of  case.  Note,  14  Ann.  Gas. 
45L 

Appellate  court  win  not  regard  Immaterial  error;  but  it  must  clearly 
appear  to  have  been  nonprejudicial. 

Approved  in  Sprinkle  v.  United  States,  150  Fed.  59,  82  C.  C.  A.  1, 
Armour  &  Co.  v.  Russell,  144  Fed.  616,  6  L.  R.  A.  (N.  S.)  602,  75 
C.  C.  A.  416,  National  Biscuit  Co.  v.  Nolan,  138  Fed.  9,  70  C.  C.  A.  436, 
Union  Pac.  R.  Co.  v.  Field,  137  Fed.  18,  69  C.  C.  A.  536,  and  Resurrec- 
tion Gold  Min.  Co.  v.  Fortune  Gold  Min.  Co.,  129  Fed.  677,  64  C.  C.  A. 
180,  all  following  rule;  Pettine  v.  Territory  of  New  Mexico,  201  Fed. 
492,  119  C.  C.  A.  581,  reversing  conviction  for  murder  and  granting  new 
trial,  where,  after  witness  testified  that  accused  stated  he  intended 
to  kill  deceased,  he  made  affidavit  that  accused  had  not  made  such  state- 
ment and  that  he  was  intoxicated  when  he  testified;  Stewart  v.  Brune, 
179  Fed.  353,  102  C.  C.  A.  534,  in  action  by  employee  for  personal  in- 
juries it  was  prejudicial  error  to  allow  plaintiff's  counsel  to  ask  ques- 
tions whose  purpose  was  to  convey  to  jury  intimation  that  defendant 
was  insured,  and  that  insurance  company  was  real  party  in  interest  as 
defendant;  Norfolk  etc.  Traction  Co.  v.  Miller,  174  Fed.  611,  98  C.  C.  A. 
453,  reversing  judgment  in  action  for  assault  upon  passenger  by  rail- 
way employee  for  refusal  to  instruct  that  punitive  damages  could  not 
be  awarded;  Mutual  etc.  Life  Ins.  Co.  v.  Heidel,  161  Fed.  539,  88 
C.  C.  A.  477,  reversing  judgment  in  action  on  life  policy  for  refusal  to 
admit  evidence  of  nonpayment  of  first  year's  premium  on  ground  of 
estoppel  by  delivery  of  policy;  Lynchburg  Cotton  Mill  Co.  v.  Travelers' 
Ins.  Co.,  149  Fed.  959,  9  L.  R.  A.  (N.  S.)  654,  79  C.  C.  A.  464,  where 
in  action  on  employer's  liability  policy  it  was  claimed  that  it  was  barred 
by  limitation  clause,  correspondence  between  insured  and  agents  re- 
garding adjustment  conducted  for  ninety  days  after  limitation  had  ex- 
pired is  admissible;  United  States  v.  Honolulu  Plantation  Co.,  122  Fed. 
583,  58  C.  C.  A.  279,  holding  erroneous  admission  of  material  evidence 
as  to  size  and  capacity  of  sugar-mill  in  suit  for  condemnation  of  land 
is  reversible  error ;  United  States  v.  Gentry,  119  Fed.  76,  55  C.  C.  A.  658, 
holding  error  in  instruction  as  to  rule  concerning  taking  of  timber  from 
public  domain  is  reversible,  prejudice  being  presumed ;  Chicago  Terminal 
etc.  R.  Co.  v.  Stone,  118  Fed.  23,  55  C.  C.  A.  187,  holding  verdict  based 
on  evidence  not  strictly  within  allegations,  but  not  objected  to,  will  not 
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be  disturbed;  Choctaw,  0.  &  G.  R.  R.  Co.  t.  Holloway,  114  Fed.  465, 
62  C.  C.  A.  260,  holding  erroneous  charge  as+to  care  required  not  rever- 
sible error  where  court  rightly  charged  that  defendant  was  negligent  in 
law;  Royle  Mining  Co.  v.  Fidelity  etc.  Co.,  161  Mo.  App.  208,  142  S.  W. 
446,  reversing  judgment  for  plaintiff  in  action  on  indemnity  policy 
where  instructions  were  conflicting;  Krup  v.  Corley,  95  Mo.  App.  649,  69 
S.  W.  611,  holding  question  of  counsel  assuming  existence  of  facts  not 
proved  is  not  permissible  against  objection;  Brown  v.  Cranberry  Iron 
&  Coal  Co.,  72  Fed.  102,  18  C.  C.  A.  462,  Smuggler  Union  Min.  Co.  v. 
Broderick,  25  Colo.  19,  71  Am.  St.  Rep.  108,  53  Pac.  170,  and  Henry  v. 
Colorado  Land  etc.  Co.,  10  Colo.  App.  23,  51  Pac.  93,  all  reaffirming 
rule  where  errors  were  in  admission  and  rejection  of  evidence;  Northern 
Pac.  R.  R.  Co.  v.  Hayes,  87  Fed.  131,  30  C.  C.  A.  576,  admitting  plain- 
tiff's opinion  as  to  speed  of  train  that  struck  him  is  reversible  error; 
New  York  etc.  R.  Co.  v.  O'Leary,  93  Fed.  741,  35  C.  C.  A.  562,  error 
in  giving  or  refusing  instructions  is  not  reversible  if  it  could  not  have 
affected  result;  Morton  v.  Heidorn,  135  Mo.  618,  37  S.  W.  506,  error 
followed  by  adverse  verdict  is  presumed  prejudicial;  Territory  v.  Griego, 
8  N.  M.  140,  42  Pac.  83,  instruction  that  jury  may  recommend  to  court's 
mercy  is  prejudicial  where  law  provides  only  death  penalty;  Lee  v. 
Salt  Lake  City,  30  Utah,  40,  83  Pac.  563,  in  action  for  injuries  received 
while  riding  bicycle  over  depression  in  sidewalk,  error  in  admitting 
alleged  opinion  of  expert  that  woman  could  ride  with  safety  over  such 
depression  at  speed  of  four  or  five  miles  an  hour  was  prejudicial;  Cook 
▼.  Stimson  Mill  Co.,  41  Wash.  319,  83  Pac.  421,  reversing  judgment  for 
plaintiff  in  action  against  railroad  for  personal  injuries  for  admission 
of  evidence  of  opinion  of  witness  as  to  speed  of  train,  which  was  formed 
without  considering  all  surrounding  facts;  Paulson  v.  State,  118  Wis. 
102,  94  N.  W.  775,  holding  admission  of  evidence  of  prior  conviction  of 
defendant  charged  with  murder  is  reversible  error;  dissenting  opinion 
in  Gillespie  v.  Collier,  224  Fed.  302,  139  C.  C.  A.  534,  majority  holding 
in  action  for  injuries,  admission  of  evidence  of  examination  of  defective 
throttle  on  engine  made  month  after  accident  without  proof  that  condi- 
tion was  same  then  as  at  time  of  accident  was  harmless,  where  other 
evidence  showed  that  throttle  leaked  at  time  of  accident;  dissenting 
opinion  in  Alas^a-Treadwell  Gold  Min.  Co.  v.  Cheney,  162  Fed.  600,  89 
C.  C.  A.  351,  majority  holding  improper  remarks  of  counsel  for  plain- 
tiff in  regard  to  wealth  of  defendant  were  not  ground  for  reversal, 
where,  on  objection,  they  were  promptly  withdrawn,  and  court  instructed 
jury  to  disregard  them;  dissenting  opinion  in  Aetna  Indemnity  Co.  v. 
J.  R.  Crowe  Coal  &  Min.  Co.,  154  Fed.  565,  83  C.  C.  A.  431,  majority 
holding  renewal  of  employer's  liability  bond  against  misconduct  of 
cashier  did  not  include  statement  of  employer  that  checks  signed  by 
cashier  should  be  safeguarded  by  other  signatures  and  failure  to  per- 
form such  representation  did  not  relieve  insurer  from  liability  on  bond; 

xra— it, 
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dissenting, opinion  in  Chicago  House  Wrecking  Co.  v.  Birney,  117  Fed. 
81,  54  C.  C.  A.  458,  majority  sustaining  charge  as  to  measure  of  dam- 
ages when  considered  as  a  whole;  dissenting  opinion  in  Choctaw  etc. 
R.  R.  Co.  v.  Tennessee,  116  Fed.  30,  53  C.  C.  A.  497,  majority  holding 
giving  of  erroneous  instruction  twice  during  charge  is  not  reversible 
where  true  rule  properly  qualified  is  laid  down  in  charge;  dissenting 
opinion  in  Inglehart  v.  Omaha  etc.  R.  Co.,  95  Neb.  450,  145  N.  W.  852, 
majority  holding  evidence  that  defendant's  cars  often  stopped  for 
passengers  to  alight  at  certain  place  was  competent  as  bearing  on  plain- 
tiff s  evidence  that  car  had  stopped  before  she  attempted  to  alight  and 
should  be  considered  by  jury;  dissenting  opinion  in  Heer  v.  Warren- 
Scharf  Asphalt  Pav.  Co.,  118  Wis.  67,  80,  94  N.  W.  792,  797,  majority 
holding  award  of  eight  thousand  dollars,  yielding  two-thirds  of  annual 
profits  of  business  based  upon  evidence  of  character  of  business,  cap- 
ital invested  and  annual  profits  is  not  excessive. 

158  XT.   8.  337-346,  88  I*.  Ed.   1008,   15  Sup.   Ot.  891,  PARK  BANK   Y. 


Highest  State  court's  decision  as  to  corporate  trustee's  liability  is,  at 
least,  most  persuasive. 

Approved  in  Equitable  Life  Assurance  Society  v.  Brown,  213  U.  S.  44, 
58  L.  Ed.  690,  29  Sup.  Ct.  404,  Equitable  Life  Assurance  Society  incor- 
porated under  New  York  law,  is  not  trustee  of  its  policy-holders  under 
charter  and  policies  as  construed  by  highest  courts  of  New  York;  Davis 
v.  Mills,  194  U.  S.  465,  48  L.  Ed.  1071,  24  Sup.  Ct.  692,  construing  Mont. 
Code,  Civ.  Proc,  §  564;  Lyon  v.  First  Nat.  Bank,  86  Fed.  121,  29  C.  C.  A. 
46,  arguendo. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  484. 

Statuto  making  corporate  trustee  liable  for  its  debts,  for  omission  of 
certain  duties,  is  penaL 

Approved  in  Patterson  v.  Thompson,  86  Fed.  87,  Oregon  statute,  mak- 
ing directors  paying  dividends  from  insolvent  corporation,  liable  for  its 
debts,  is  penal;  Moss  v.  Smith,.  171  Cal.  784,  785,  155  Pac.  93,  repeal  of 
section  309  of  Civil  Code  by  Public  Utilities  Act  without  saving  clause, 
destroyed  right  of  creditor  to  prosecute  pending  action  to  enforce  lia- 
bility of  directors  for  excess  indebtedness;  John  Farwell  Co.  v.  Jack- 
son Stores,  137  Ga.  176,  73  S.  E.  14,  person  purchasing  stock  from  per- 
son aiding  in  organizing  corporation  and  transacting  business  in  its 
name  before  minimum  capital  stock  had  been  subscribed,  is  not  liable  to 
creditors  for  statutory  penalty  to  satisfy  debts  contracted  either  prior 
or  subsequently  to  purchase  of  stock;  Young  v.  Moore,  162  Mich.  64,  65, 
127  N.  W.  31,  act  making  foreign  corporations  subject  to  restrictions 
imposed  on  domestic  corporations  does  not  impose  on  directors  of  for- 
eign corporation  penalty  imposed  on  directors  of  domestic  corporations 
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by  making  them  liable  for  debts  contracted  while  corporation  fails  to 
make  required  reports ;  Deloria  v.  Atkins,  158  Mich.  236,  241,  122  N.  W. 
560,  562,  construing  sections  of  statute  strictly  as  penal  and  holding  that 
directors  of  navigation  corporation  neglecting  to  sign  annual  reports 
would  be  liable  for  corporate  debts;  Lankford  v.  Menefee,  45  Okt.  241, 
145  Pac.  378,  stockholders  of  bank  organized  under  Trust  Company  Act 
were  not  liable  under  Banking  Act  to  extent  of  amount  of  stock,  but 
only  to  double  amount  of  unpaid  stock  as  provided  by  Trust  Company 
Act. 

Distinguished  in  Kilton  v.  Providence  Tool  Co.,  22  R.  I.  615,  48  Atl. 
1042,  holding  suit  to  enforce  stockholder's  individual  liability  brought 
under  section  22,  chapter  180,  Gen.  Laws  1896,  is  not  penal  within  Penal 
statute  of  limitations;  dissenting  opinion  in  Lankford  v.  Menefee,  45 
Okl.  241,  145  Pac.  379,  majority  holding  stockholders  of  bankrupt  bank 
organized  under  Trust  Company  Act  were  not  liable  under  Banking  Act 
to  extent  of  amount  of  their  stock,  but  only  to  double  amount  of  unpaid 
stock  as  provided  by  Trust  Company  Act. 

Miscellaneous.  Cited  in  Cook  v.  American  Tubing  etc.  Co.,  28  R.  I.  52, 
9  L.  R.  A.  (N.  S.)  198,  65  Atl.  645,  where  corporation  drew  drafts  on 
selling  agents,  which  were  accepted  and  indorsed  by  agent,  and  bank 
knowing  acceptances  were  against  indebtedness  of  corporation  to  agent, 
discounted  drafts,  bank  had  knowledge  that  drafts  were  accommodation 
paper. 

158  U.  8.  34e-356,  89  It  Ed.  1011,  15  Sup.  Ot.  846,  UNITED  STATES  v. 
SMITH. 

District  attorney's  allowamce  for  mileage  by  Revised  Statutes,  sections 
538,  884,  Is  not  by  way  of  compensation,  but  reimbursement. 

Approved  in  United  States  v.  Winston,  73  Fed.  153,  19  C.  C.  A.  419, 
(see  dissenting  opinion  in  73  Fed.  155,  19  C.  C  A.  419),  mileage  is  not 
included  as  part  of  compensation  in  determining  whether  same  has 
reached  statutory  maximum ;  Roberts  v.  Board  of  Commrs.,  54  Ind.  App. 
318,  99  N.  E.  1016,  amounts  charged  by  sheriffs  as  statutory  mileage  in 
serving  writs  are  fees,  not  reimbursements,  and  belong  to  county,  not 
to  sheriff  personally;  Board  of  Commrs.  of  Weston  County  v.  Blakely, 
20  Wyo.  274,  123  Pac.  77,  county  commissioners  were  entitled  to  per 
diem  compensation  for  time  employed  in  going  to  and  from  special  meet- 
ings of  board. 

District  attorney's  per  diem  fee  for  attendance  on  court  is  compensa- 
tion, not  reimbursement. 

Approved  in  United  States  v.  Colman,  76  Fed.  217,  22  C.  C.  A.  135, 
allowance  for  attendance  on  days  when  court  was  in  session  is  proper, 
although  actual  attendance  is  not  shown;  Sill  v.  United  States,  87  Fed. 
700,  31  C.  C.  A.  200,  district  attorney's  per  diem  compensation  is  limited 
to  days  when  court  is  actually  opened  by  judge  for  business. 
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District  attorney9!  duty  to  "prosecute  all  civil  actions,"  in  Revised  Stat- 
utes, section  771,  covers  cases  Involving  government's  Interests. 

Approved  in  Hilborn  v.  United  States,  163  U.  S.  345,  41  L.  Ed.  184, 
16  Sup.  Ct.  1018,  words  cover  defense  of  habeas  corpus  to  release 
Chinese  from  vessels. 

District  attorney  must  account  to  government  for  fees  for  special  ser- 
vices directed  toy  attorney  general 

Approved  in  United  States  v.  Ady,  76  Fed.  364,  22  C.  C.  A.  223,  and 
United  States  v.  Fleming,  80  Fed.  373,  25  C.  C.  A.  498,  district  attorney 
cannot  recover  special  compensation  for  services  rendered  by  attorney 
general's  direction  in  another  district;  dissenting  opinion  in  United 
States  v.  Winston,  73  Fed.  157,  158,  19  C.  C.  A.  419,  majority  holding 
district  attorney  entitled  to  additional  compensation  for  services  out- 
side district  by  attorney  general's  order. 

158  XT.  8.  356-366,  39  L.  Ed.  1015,  15  Sup.  Ot.  886,  SHTPMAN  V.  8TBAIT8- 
VTLUB  CENT.  MIN.  CO. 

Beference  to  "master  commissioner"  Is  not  Invalid  because  there  Is  no 
such  official;  court  can  refer  to  private  person. 

Approved  in  United  States  v.  Wells,  203  Fed.  148,  Federal  court  has 
no  authority  to  refer  issue  in  action  at  law  to  referee  as  substitute  for 
jury  trial,  giving  report  effect  of  master's  report  in  equity,  although  case 
involves  accounting  and  such  procedure  is  authorized  by  State  statute. 

If  court  below  adopts  referee's  findings,  appellate  court  can  only  ex- 
amine whether  findings  sustain  judgment. 

Approved  in  David  Lupton's  Sons  Co.  v.  Automobile  Club,  225  U.  S. 
495,  Ann.  Cas.  1914A,  699,  56  L.  Ed.  1180,  32  Sup.  Ct.  711,  where  trial 
is  before  referee  by  stipulation  appellate  court  can  only  consider 
whether  it  is  error  of  law  in  judgment  rendered  upon  facts  found  by 
referee;  Chicago  etc.  Ry.  Co.  v.  Clark,  178  U.  S.  364,  44  L.  Ed.  1105, 
20  Sup.  Ct.  928,  holding  whether  judgment  on  findings  and  decision  of 
referee  in  trial  without  jury  was  sustained  by  evidence  is  open  on 
appeal;  Philadelphia  Casualty  Co.  v.  Fechheimer,  220  Fed.  407,  408, 
136  C.  C.  A.  25,  by  overruling  all  exceptions  of  both  parties  to  report 
of  referee  and  rendering  judgment  for  exact  sum  found  by  him  to  be 
due,  court  adopts  findings  of  referee  as  its  own;  Hudson  River  Pulp 
<*tc.  Co.  v.  H.  H.  Warner  &  Co.,  99  Fed.  188,  39  C.  C.  A.  452,  holding 
exceptions  to  admission  of  evidence  before  referee  in  trial  without  jury 
cannot  be  considered  on  appeal ;  Cudahy  Packing  Co.  v.  Sioux  Nat.  Bank, 
75  Fed.  474,  21  C.  C.  A.  428,  (modifying  69  Fed.  785,  16  C.  C.  A.  409), 
court  will  consider  whether  referee's  special  findings  support  judgment; 
Shipman  v.  Ohio  Coal  Exchange,  70  Fed.  654,  655,  17  C.  C.  A.  313,  Chi- 
cago etc.  Ry.  Co.  v.  Clark,  92  Fed.  983,  35  C.  C.  A.  120,  and  Steel  v. 
Lord,  93  Fed.  729,  35  C.  C.  A.  555,  all  reaffirming  rule. 
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Where  ho  Circuit  Court  trial  upon  waiver  of  Jury,  Supreme  Court  cam- 
not  review  exceptions  to  referee's  finding!  or  exclusion  of  evidence. 

Approved  in  Wm.  Edwards  Co.  v.  La  Dow,  230  Fed.  383,  in  action 
by  trustee  to  recover  preferential  payment,  where  parties  waived  jury 
trial  by  attending  proceedings  under  reference  without  objection,  court 
can  only  review  question  whether  facts  found  sustained  judgment ;  Grant 
v.  National  Bank,  221  Fed.  1009,  on  appeal  from  judgment  entered  on 
report  of  referee  pursuant  to  stipulation,  question  whether  findings  of 
referee  support  judgment  is  reviewable;  Alder  v.  Edenbom,  198  Fed. 
933,  where  case  has  been  heard  and  determined  by  referee,  hearing  pre- 
sented on  bill  and  exceptions  provided  by  Rev.  Stats.,  §  700,  is  unavail- 
able. 

Contract  by  one  party  with  three  others,  not  connected,  hold  several, 
and  any  one  might  sue. 

Approved  in  Arnold  v.  Producers'  Fruit  Co.,  128  Cal.  641,  61  Pac. 
285,  holding  contract  between  fruit  company  and  several  growers  for 
delivery  of  prunes  to  be  separately  dried  and  weighed  and  commingled 
in  store  was  several  as  to  growers;  Virginia  Black  Mountain  Coal  Co. 
v.  Virginia-Lee  Co.,  113  Va.  409,  74  S.  E.  182,  plaintiff  executing  three 
contracts,  identical  in  terms,  with  three  defendant  coal  companies  could 
not  join  defendants  in  action  for  breach  of  one  contract. 

Distinguished  in  Starkweather  v.  Brown,  25  R.  I.  149,  55  Atl.  204, 
stockholders  of  corporation  liable  under  stockholders'  liability  imposed 
by  Pub.  Stats.,  c.  155,  for  failure  to  file  returns  required  by  §  11. 

Miscellaneous.  Cited  in  Crane  v.  C.  Crane  &  Co.,  105  Fed.  871,  45 
C.  C.  A.  96,  holding  void  for  want  of  mutuality  contract  whereby  whole- 
sale lumber  dealer  agreed  to  furnish  retail  dealer  with  lumber  required 
in  trade  during  ensuing  year. 

158  U.  8.  866-874,  89  L.  Ed.  1018,  IS  Sup.  Ot  978,  EBY  v.  KT2TO. 

Reissue,  after  four  years,  is  Invalid,  where  no  claim  of  mistake  or  in- 
sufficient specifications. 

Approved  in  Horn  etc.  Mfg.  Co.  v.  Pelzer,  91  Fed.  669,  34  C.  C.  A. 
45,  refusing  to  sustain  claims  of  reissue  after  twelve  years9  delay. 

Right  to  make  impracticable  specification  good  by  amendment  or 
disclaimer.    Note,  20  E.  R.  0.  794. 

Patentee  cannot  abandon  claims  anticipated  and  reconstruct  patent 
vpon  different  theory. 

Approved  in  Carter  Mach.  Co.  v.  Hanes,  70  Fed.  867,  following  rule; 
Coffield  v.  Fletcher  Mfg.  Co.,  167  Fed.  323,  93  C.  C.  A.  25,  patentee 
granted  reissue,  pending  infringement  suit,  on  ground  that  specification 
is  insufficient  is  estopped  to  claim  that  specification  was  sufficient  or  to 
further  maintain  suit  for  infringement. 
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Quaere  whether  patentee  may  proceed  upon  original  where  reissue  after 
surrender  is  held  void. 

Approved  in  General  Electric  Co.  v.  Richmond  Street  etc.  Ry.  Co., 
178  Fed.  90,  102  C.  C.  A.  138,  Potter  reissue  patent  for  controller  for 
electric  motors  is  void  as  broader  than  original  as  to  certain  claims;. 
Allen  v.  Culp,  166  U.  S.  505,  41  L.  Ed.  1095,  17  Sup.  Ct.  645,  repeating, 
query;  McCormack  Mack  Co.  v.  Aultman  Co.,  169  U.  S.  611,  42  L.  EcL 
877,  18  Sup.  Ct.  445,  arguendo. 

Right  to  patent  for  new  process.    Note,  20  E.  R.  0.  133. 

158  XT.  8.  375-407,  39  L.  Ed.  1028,  15  Sup.  Ot  1006,  RICH  T*  BRAXTON. 

After  tax  sale  to  State  in  West  Virginia,  .sale  for  next  Tear's  taxes  la* 
void.  . 

Approved  in  Lancy  v.  Boston,  186  Mass.  132,  71  N.  E.  304,  where 
land  taken  for  public  highway,  it  cannot  be  taxed,  and  purchaser  at 
tax  sale  acquires  no  title;  State  v.  West  Branch  Lumber  Co.,  64  W.  Va. 
703,  63  S.  E.  384,  State  is  estopped  to  enforce  forfeiture  in  name  of 
former  owner  against  grantee  in  fatally  defective. tax  deed;  Collins  v. 
Reger,  62  W.  Va.  201,  57  S.  E.  746,  assessment  and  sale  for  taxes  in' 
name  of  Martha  Hedrick  of  land  belonging  to  Martha  Helmwick,  cal- 
culated to  deceive  true  owner,  is  void;  Camden  v.  West  Branch  Lum- 
ber Co.,  59  W.  Va.  162,  53  S.  E.  415,  in  action  of  unlawful  entry  and 
detainer,  junior  patentee  to  oust  elder  patentee  must  take  actual  pos- 
session of  land  included  in  junior  patent  and  within  boundaries  of 
senior  patent;  State  v.  Harman,  57  W.  Va.  459,  50  S.  E.  833,  tax  deed 
is  not  "grant"  under  Const.,  art.  XIII,  §  3,  cL  2. 

Distinguished  in  dissenting  opinion  in  State  v.  West  Branch  Lumber 
Co.,  66  W.  Va.  1;  65  S.  E.  1058,  majority  holding  State  is  estopped  to 
enforce  forfeiture,  in  name  of  former  owner,  against  grantee  in  fatally 
defective  tax  deed. 

In  West  Virginia  equity  has  Jurisdiction  to  set  aside  void  tax  deed. 
Approved  in  Johnston  v.  Kramer  Bros.  &  Co.,  2Q3  Fed.  742,  equity 
has  jurisdiction  to  remove  as  cloud  on  title  grant  or  deed  valid  on  face 
whose  invalidity  can  only  be  proved  by  extrinsic  evidence;  Harding  v. 
Guice,  80  Fed.  165,  25  C.  C.  A.  352,  West  Virginia  decisions  that  bill 
to  remove  cloud,  created  by  irregular  tax  deed,  is  maintainable  by  one 
out  of  possession,  control  Federal  court;  Sayers  v.  Burkhardt,  85  Fed. 
247,  27  C.  C.  A.  137,  bill  to  declare  deeds  under  fraudulent  proceedings 
void  need  not  allege  possession  at  institution  of  suit;  Craighiil  v.  Van 
Riswick,  8  App.  D.  C.  208,  210,  special  jurisdiction  conferred  upon 
Supreme  Court  of  District  by  act  of  1890  providing  for  acquisition  of 
land  for  Rock  Creek  Park  and  for  assessment  of  land  benefited  by 
location  of  park,  did  not  oust  court  of  equity  jurisdiction  to  enjoin 
levying  of  assessment;  Lindgren  v.  Doughty,  32  R,  I.  528,  80  Atl.  126, 
bill  in  equity  is  maintainable  to  set  aside  tax  deed  valid'  oh  its  face 
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pursuant  to  law  for  sale  of  real  estate,  where  property  sold  was  per- 
sonalty; Collins  v.  Reger,  62  W*  Va.  205,  57  S.  E.  747,  equity  has  juris- 
diction to  set  aside  void  tax  deed  as  cloud  on  title. 

Federal  equity  Jurisdiction  cannot  be  controlled  by  State,  but  new  equi- 
table remedies  of  State  may  be  enforced. 

Approved  in  Smyth  v.  Ames,  169  U.  S.  516,  42  L.  Ed.  838,  18  Sup.  Ct. 
422,  State  rules  as  to  adequacy  or  inadequacy  of  legal  remedy  cannot 
control  Federal  jurisdiction;  Gordan  v.  Jackson,  72  Fed.  87,  bill  to  re- 
move cloud  cannot  be  maintained  in  Federal  court  against  defendant 
in  possession;  United  States  Life  Ins.  Co.  v.  Cable,  98  Fed.  764,  39 
C.  C.  A.  264,  holding  Federal  equity  court  will  entertain  suit  to  cancel 
insurance  policy  after  death  of  insured  where  same  was  procured  by 
fraud. 

Distinguished  in  Smith  v.  Reeves,  178  U.  S.  444,  44  L.  Ed.  1144,  20 
Sup.  Ct.  922,  holding  consent  given  by  State  to  be  sued  by  Cal.  Pol. 
Code,  §  3669,  is  limited  to  actions  in  State  courts ;  Kansas  City  South- 
ern Ry.  Co.  v.  Quigley,  181  Fed.  196,  where  railroad  contemplating  re- 
moval of  division  point  was  threatened  with  suits  to  enforce  contract 
and  to  recover  damages,  bill  to  restrain  such  suits  was  not  maintainable ; 
Adoue  v.  Strahan,  97  Fed.  692,  holding  plaintiff  out  of  possession  can- 
not sue  in  Federal  equity  court  to  cancel  tax  deed  constituting  cloud 
on  title. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  K  A.  (N.  S.)  448. 

Equity  will  interfere  where  legal  remedy  not  efficient  and  prompt  as 
that  in  equity. 

Approved  in  Twin  City  Power  Co.  v.  Barrett,  126  Fed.  306,  61  C.  C.  A. 
288,  holding  equity  will  appoint  receiver  to  complete  purchase  of  lands 
under  options  obtained  by  plaintiff  and  transferred  to  corporation  which 
became  insolvent ;  Jones  v.  Mutual  Fidelity  Co.,  123  Fed.  520,  holding 
Federal  court  will  enforce  remedy  of  Del.  Stats.  March  25,  1891,  author- 
lzing  appointment  of  receiver  for  insolvent  corporations ;  Hale  v.  Allin- 
son,  102  Fed.  792,  794,  holding  equity  has  no  jurisdiction  of  receiver's 
suit  against  stockholders  on  statutory  liability  where  legal  remedy  is 
adequate;  Harding  v.  Guice,  80  Fed.  164,  25  C.  C.  A.  352,  law  does  not 
afford  adequate  remedy  to  quiet  title  against  invalid  tax  deed ;  Ekeberg 
v.  Mackay,  114  Minn.  503,  Ann.  Cas.  19120,  568,  86  L.  K  A.  (N.  S.)  909, 
131  N.  W.  788,  substantial  overstatement  of  mortgage  debt  in  notice  of 
sale  given  in  foreclosure  by  advertisement  is  sufficient  ground  for  en- 
joining sale;  Carney  v.  Barnes,  56  W.  Va.  588,  49  S.  E.  426,  upholding 
equity  jurisdiction  to  cancel  deed  granting  petroleum  oil  for  failure  to 
perform  covenants,  where  deed  has  clause  annulling  it  for  such  failure. 

Bill  to  remove  cloud  will  not  lie  if  Instrument  void  on  face,  or  from 
evidence  necessarily  offered  by  claimant. 
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Approved  in  Ashbnrn  v.  Graves,  149  Fed.  972,  77  C.  C.  A.  478,  deny- 
ing equity  jurisdiction  of  suit  to  cancel  deed  made  by  stranger  to  title; 
Bank  of  Kentucky  v.  Stone,  88  Fed.  390,  suit  in  Federal  court  to  enjoin 
collection  of  tax  will  not  lie  on  sole  ground  that  it  is  illegal;  Harding 
v.  Guice,  80  Fed.  163,  25  C.  C.  A.  352,  arguendo. 

Distinguished  in  Southern  Ry.  Co.  v.  North  Carolina  R.  R.  Co.,  81 
Fed.  597,  equity  has  jurisdiction  over  suit  involving  validity  of  deed, 
invalidity  whereof  must  be  shown  by  extrinsic  evidence. 

Equity  will  Interfere  where  void  tax  deed  Is  made  prima  fade  regular 
by  statute. 

Approved  in  Ritchie  v.  Savers,  100  Fed.  535,  holding  equity  has  juris- 
diction of  suit  to  cancel  tax  deed  where  invalidity  does  not  appear  on 
face;  Verdin  v.  St.  liouis,  131  Mo.  101  (see  36  S.  W.  52),  abutting  owner 
may  maintain  bill  to  cancel  void  tax  bill,  to  remove  cloud  from  title; 
Carney  v.  Barnes,  56  W.  Va.  587,  49  S.  E.  425,  upholding  equity  juris- 
diction to  cancel  deed  granting  petroleum  oil  for  failure  to  perform 
covenants,  where  deed  had  clause  annulling  it  for  such  failure. 

Distinguished  in  Davidson  v.  Calkins,  92  Fed.  237,  Federal  court  lacks 
jurisdiction  over  suit  in  equity  to  determine  title  to  land  of  which 
defendant  is  in  possession. 

Exemption  from  taxation  or  assessment  of  lands  owned  by  govern- 
mental bodies  or  in  which  they  have  an  interest.  Note,  182  Am* 
St.  Rep.  831. 

Miscellaneous.  Cited  in  Sharp  v.  Shenandoah  Furnace  Co.,  100  Va. 
35,  40  S.  E.  105,  holding  in  case  of  adverse  possession  it  is  immaterial 
that  claimant  claims  under  person  who  claimed  under  several  convey- 
ances of  separate  parts  of  tract  in  question;  State  v.  Harman,  57  W.  Va. 
463,  50  S.  E.  835,  adverse  possession  of  one  of  several  coterminous  tracts 
granted  by  several  patents  is  possession  of  all;  State  v.  Tavenner,  49 
W.  Va.  707,  39  S.  E.  654,  holding,  under  Acts  1872-73,  former  owner 
of  lands  forfeited  for  nonpayment  of  taxes  may  petition  to  redeem  same 
on  payment  of  taxes  and  costs. 

158  U.  8.  408-416,  89  L.  Ed.  1033,  15  8np.  Ot  951,  CONNORS  V.  UNITED 
STATES. 

Trial  court's  refusal  to  require  more  specific  statement  of  offense  not 
error,  unless  substantial  rights  prejudiced. 

Approved  in  Lamar  v.  United  States,  241  U.  S.  117,  60  L.  Ed.  917,  36 
Sup.  Ct.  535,  affirming-  conviction  of  person  fraudulently  representing 
himself  to  be  member  of  House  of  Representatives,  where  indictment 
sufficiently  described  offense  and  no  request  was  made  for  bill  of  par- 
ticulars concerning  details;  Holmgren  v.  United  States,  217  U.  S.  523, 
19  Ann.  Cas.  778,  54  L.  Ed.  867,  30  Sup.  Ct.  588,  objection  that  count 
in  indictment  does  not  charge  crime  because  wrong  name  was  written  in 
at  one  place  by  mistake  must  be  taken  by  demurrer  at  trial,  and  con- 
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viction  for  perjury  is  affirmed;  New  York  Central  etc.  R.  R.  Co.  v. 
United  States,  212  U.  S.  506,  53  L.  Ed.  628,  29  Sap.  Ct.  309,  and  New 
Tork  Central  etc.  R.  R.  Co.  v.  United  States,  212  U.  S.  497,  58  L.  Ed.  623, 
29  Sup.  Ct.  304,  both  refusing  to  reverse  conviction  where  indictment  for 
payment  of  rebates  prohibited  by  Elkins  Act  stated  offense  with  suffi- 
cient particularity ;  Armour  Packing  Co.  v.  United  States,  209  U.  S.  84, 
62  L.  Ed.  696,  28  Sup.  Ct.  428,  indictment  charging  every  element  of 
offense  of  accepting  rebates  prohibited  by  Elkins  Act  is  sufficient, 
although  details  of  device  were  not  set  out ;  Aczel  v.  United  States,  232 
Fed.  661,  indictment  charging  conspiracy  to  prevent  "qualified  voters" 
from  exercising  right  to  vote  at  election  for  senator  and  representative 
in  Congress  is  not  insufficient,  because  it  does  not  contain  averment 
that  such  persons  were  registered ;  Morris  v.  United  States,  229  Fed.  520, 
indictment  for  entering  railroad  car  containing  interstate  shipment  with 
intent  to  commit  larceny  and  for  stealing  goods  therefrom,  was  suffi- 
cient although  not  alleging  railroad  owning  car  was  incorporated ;  Scoric 
v.  United  States,  217  Fed.  874,  133  C.  C.  A.  581,  affirming  conviction 
for  criminal  contempt  in  violating  injunction  where  through  clerical 
error,  defendant's  name  was  omitted  from  order  entered  on  petition 
transferring  proceeding  to  criminal  docket;  May  v.  United  States,  199 
Fed.  61,  62, 117  C.  C.  A.  420,  affirming  conviction  for  violation  of  Oleo- 
margarine Act,  where  indictment  alleged  essential  elements  of  offense 
and  bill  of  particulars  stated  details  omitted  from  indictment;  Hedderly 
v.  United  States,  193  Fed.  565,  114  C.  C.  A.  227,  holding,  indictment 
charging  that  defendants  conspired  to  defraud  government  of  publie 
lands  by  means  of  false  entries  was  sufficient,  and  affirming  conviction; 
Rogers  v.  United  States,  180  Fed.  59,  81  L.  K  A.  (N.  8.)  264,  103 
C.  C.  A.  408,  indictment  for  smuggling  charging  that  defendant  did 
"bring  into  the  country  clandestinely"  certain  dutiable  goods,  was 
sufficient ;  Standard  Oil  Co.  v.  United  States,  179  Fed.  619,  103  C.  C.  A. 
172,  affirming  conviction  for  acceptance  of  rebates  in  violation  of  Elkins 
Act,  although  indictment  did  not  charge  payment  of  unlawful  lower 
rate;  Richards  v.  United  States,  175  Fed  914,  99  C.  C.  A.  401,  holding 
it  was  within  discretion  of  trial  court  to  exclude  question  asking 
jurors  whether  they  would  consider  it  fraudulent  for  man  to  loan  home- 
stead applicant  to  pay  his  fees  and  commissions;  Grey  v.  United  States, 
172  Fed.  103,  96  C.  C.  A.  415,  indictment  for  using  mails  to  defraud 
following  language  of  statute  is  sufficient  after  verdict ;  Jones  v.  United 
States,  162  Fed.  422,  89  C,  C.  A.  303,  absence  of  one  or  more  of  Federal 
grand  jurors  did  not  invalidate  indictment  charging  defendants  with  others 
conspired  to  obtain  tracts  of  land  open  for  homestead  entry  by  procuring 
other  persons  to  enter  same  by  means  of  false  proof;  Dufour  v.  United 
States,  37  App.  D.  C.  500,  indictment  charging  conspiracy  of  three  per- 
sons to  defraud  government  by  means  of  postoffice  setting  out  false 
representations  of  two  of  them  is  sufficient  without  alleging  that  third 
person  knew  of  falsity  of  such  representations ;  Lorenz  v.  United  States, 
24  App.  D.  C.  363,  holding  indictment  for  conspiracy  to  defraud  gov- 
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ernment  containing'  statement  of  details  in  first  count  and  reference  to 
same  dishonest  scheme  in  other  counts,  sufficient  after  conviction. 

Objection  that  lmdictment  charges  three  offenses  in  one  count  is  too  late 
after  Judgment. 

Approved  in  Morgan  v.  United  States,  148  Fed.  190,  78  C.  C.  A.  323, 
and  Tingle  v.  United  States,  87  Fed.  324,  both  following  rule;  Durland 
v.  United  States,  161  U.  S.  315,  40  L.  Ed.  712,  16  Sup.  Ct.  512,  objec- 
tion that  indictment  was  multifarious  comes  too  late  after  verdict; 
Buckeye  Powder  Co.  v.  E.  I.  Du  Pont  De  Nemours  Powder  Co.,  196  Fed. 
518,  declaration  in  action  to  recover  damages  under  Anti-trust  Act 
alleging  conspiracy  to  monopolize  interstate  commerce  is  not  duplicitous 
because  it  also  alleges  making  of  contracts  and  combinations;  United 
States  v.  Swift,  188  Fed.  97,  indictment  charging  combination  in  re- 
straint of  interstate  commerce  in  violation  of  Anti-trust  Act  is  not 
duplicitous  because  it  charges  different  acts  to  accomplish  combination; 
United  States  v.  Louisville  etc.  R.  Co.,  165  Fed.  941,  objection  that 
indictment  is  duplicitous  should  be  made  by  motion  to  elect,  and  not  by 
demurrer;  Pooler  v.  United  States,  127  Fed.  515,  62  C.  C.  A.  307,  hold- 
ing indictment,  under  Rev.  Stats.,  §  5438,  for  making  or  using  false 
voucher  charging  making  and  using  is  not  bad  for  duplicity;  Wright  v. 
United  States,  108  Fed.  811,  48  C.  C.  A.  37,  sustaining  indictment,  under 
Rev.  Stats.,  §5440,  charging  that  defendant  "unlawfully  did  conspire 
to  defraud  United  States, ' '  stating  purpose  and  acts  done ;  Ince  v.  State, 
77  Ark.  428,  93  S.  W.  66,  indictment  containing  four  counts  charging 
defendant  separately  with  murder  of  wife  and  three  children  not  void 
because  of  misjoinder. 

Time  and  method  of  objecting  to  indictment  on  ground  of  duplicity. 
Note,  10  Ann.  Cas.  1005. 

How  and  when  objection  of  duplicity  is  to  be.  made.    Note,  49 
L.  R.  A.  (N.  S.)  456,  457. 

4 

Suitable  query  to  ascertain  juror's  bias,  opinion  or  prejudice  is  per- 
missible. 

Approved  in  Thiede  v.  Utah,  159  U.  S.  516,  40  L.  Ed.  241,  16  Sup.  Ct. 
64,  juror,  who  has  newspaper  opinion  which  he  testifies  will  not  preju- 
dice, is  competent  in  Utah;  New  Aetna  Portland  Cement  Co.  v.  Hatt, 
231  Fed.  618,  in  action  against  manufacturing  corporation  for  death  of 
employee  it  was  not  error  in  examination  of  jurors  to  allow  plaintiff's 
counsel  to  ask  each  juror  whether  he  had  ever  been  in  insurance  busi- 
ness or  agent  for  particular  insurance  company;  Horton  v.  United 
States,  15  App.  D.  C.  319,  sustaining  challenges  for  cause  by  trial  court 
in  homicide  case  was  not  reversible  error,  where  peremptory  challenges 
of  accused  were  not  exhausted;  Goff  v.  Kokomo  Brass  Works,  43  Ind. 
App.  644,  645,  88  N.  E.  313,  reversing  for  error  in  excluding  question  on 
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Toii>     clir&  asked  to  show  relationship  of  juror  to  person  claimed  to  he 
interested  in  suit. 

iw  assumes  that  political  opinions  or  affiliations  will  not  prevent  honest 
rge  of  juror's  duty. 

A_j>jc»roved  in  In  re  Colnmhia  Iron  Wks.,  142  Fed.  243,  one  not  dis- 
quaXL6.€d  as  appraiser  of  bankrupt's  property  merely  because  some  of 
officers  of  corporation  creditor  are  also  officers  of  corporation  of  which 
apj>x-«*.iser  is  president. 

distinguished  in  Territory  v.  Lynch,  18  N.  M.  29,  133  Pac.  407,  re- 
versixx^r  conviction  for  murder  of  city  marshal  for  error  in  refusing  in- 
quiry     into  political  bias  of  juror,  where  crime  grew  out  of  attempt  to 
enforces e  prohibitory  liquor  law;  dissenting  opinion  in  Richards  v.  United 
Sta/fces,  175  Fed.  930,  99  C.  C.  A.  401,  majority  holding  overruling  of 
ch&ll^xige  to  juror  for  cause  is  not  ground  for  reversal,  where  record 
^ws    juror  did  not  serve. 

Miscellaneous.  Cited  in  Dolan  v.  United  States,  116  Fed.  582,  54 
CO-  A.  34,  sustaining-  action  of  trial  court  in  overruling  challenge  to 
jurox-s  who  had  formed  opinion,  but  stated  their  ability  to  be  governed 
by  evidence. 


15*  XT.   g.  414-433,  39  L.  Ed.  1036,  15  Sup.  Ot.  894,  ABRAHAM  v.  OBDWAY. 

Sanity  may  refuse  relief  after  undue  delay,  regardless  of  statutes  of 

^F>p>roved  in  Hagerla  v.  Mississippi  River  Power  Co.,  202  Fed.  783, 
ttc*   o^wner,  whose  land  would  be  flooded  by  dam,  taking  no  action  until 
eorT>o  r-ation  had  expended  millions  of  dollars  in  work  and  in  purchase 
0     °ther  lands,  is  estopped  by  laches  from  questioning  corporation's 
n?**t    to  build  dam;  Jackson  v.  Jackson,  175  Fed.  719,  99  C.  C.  A.  286, 
0Ill*>l^inant  claiming   purchase   of  interest   in  coal  lands   from  part 
T11^  wno  ha<i  previously  consented  to  conveyance,  but  taking  no  steps 
^H:ree  years  to  assert  claim  was  barred  by  laches  from  recovering 
n.    .       interest,  where  grantees  had  made  large  expenditures;  Bower  v. 
**>   165  Fed.  234,  complainant  was  barred  by  laches  from  having  fore- 
^sS^flCre  sale  set  aside  for  technical  defects  or  fraud  in  failure  of  mort- 
— gee  to  give  notice;  Safety  Car  Heating  etc.  Co.  v.  Consolidated  Car 
^eating  Co.,  160  Fed.  493,  suit  for  infringement  of  Dixon  patent  is 
barred  by  laches,  where  manufacturer  commenced  making  alleged  in- 
fringing device  more  than  ten  years  before  suit  was  brought;  Potts  v. 
Alexander,  118  Fed.  887,  890,  holding  delay  of  twenty  years  in  enforcing 
contract  for  sale  of  timber  bars  plaintiff's  claim;  Miles  v.  Vivian,  79 
Fed.  853,  25  C.  C.  A.  208,  bondholder's  delay  of  twenty  years  bars  action 
.for  trustee's  negligence  in  failing  to  record  mortgage;  Richardson  v. 
Osborne,  82  Fed.  97,  patentee  quietly  acquiescing  in  infringement  for 
sixteen  years  cannot  maintain  action;  Sturdivant  v.  Cook,  81  Ark.  284, 
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98  S.  W.  966,  deed  to  secure  debt  not  recorded  could  not  be  enforced  as 
lien  upon  land,  after  lapse  of  nine  years,  against  purchaser  at  execution 
sale  having  no  knowledge  of  deed;  Schickler  v.  Washington  Brewery 
Co.,  33  App.  D.  C.  45,  dismissing  bill  by  stockholders  to  recover  value  of 
corporate  stock,  where  they  took  no  steps  for  nearly  two  years  to  en* 
force  rights  as  dissenting  stockholders  in  scheme  of  liquidation;  dis- 
senting opinion  in  Werner  Co.  v.  Encyclopedia  etc.  Co.,  134  Fed.  1024, 

67  C.  C.  A.  281,  majority  holding  where  in  copyright  infringement  com- 
plainant had  no  knowledge  of  infringing  articles  till  less  than  eighteen 
months  before  suit,  there  was  no  laches. 

Distinguished  in  American  Street-Car  Advertising  Co.  v.  Jones,  122 
Fed.  809,  holding  assignee  of  patent  and  right  to  royalties  under  license 
not  precluded  from  recovering  against  licensee  where  defendant  not 
injured  by  delay ;  Wabash  Ry.  Co.  v.  Lumley,  96  Fed.  774/  37  C.  C.  A. 
584,  reforming  release  in  aid  of  law  action  for  injury,  reasonable  exer- 
cise being  shown  and  lack  of  prejudice  to  opponent. 

Equity  refuses  relief  for  laches,  because  of  Injustice  of  imposing  proof 
of  part  transaction  long  known. 

Approved  in  Gray  v.  Bloom,  151  Iowa,  591,  132  N.  W.  44,  affirming 
decree  quieting  title  to  land  where  holder  of  sheriff's  deed  allowed 
owner  to  remain  in  undisputed  possession  for  nearly  fifteen  years ;  Haw- 
ley  v.  Von  Lanken,  75  Fed.  599,  106  N.  W.  457,  sustaining  demurrer  to 
bill  by  heirs  to  set  aside  conveyance  of  land  by  ancestor  after  lapse  of 
thirty-eight  years  from  time  of  conveyance;  Evans  v.  Steele,  125  Tenn. 
496,  145  S.  W.  166,  bill  to  recover  money  paid  as  inheritance  tax  upon 
refusal  of  county  clerk  to  accept  "post"  note,  was  barred  by  laches; 
Simmons  v.  Burlington  etc.  Ry.  Co.,  159  U.  S.  291,  40  L.  Ed.  154,  16 
Sup.  Ct.  6,  where  junior  mortgagee  delayed  suit  to  enforce  rights  seven 
years ;  Penn  Mut.  Life  Ins.  Co.  v.  Austin,  168  U.  S.  698,  42  L.  Ed.  631, 
18  Sup.  Ct.  228,  change  of  conditions  as  basis  of  rule ;  Halsey  v.  Cheney, 

68  Fed.  768,  15  C.  C.  A.  656,  where  delay  was  of  ten  years  with  oppor- 
tunity to  inquire;  Leavenworth  v.  Douglass,  59  Kan.  421,  53  Pac.  124, 

-  where  neighboring  owner  sought  to  abate  expensive  depot  after  comple- 
tion; Loomis  v.  Rosenthall,  34  Or.  601,  57  Pac.  60,  fifteen  years'  delay 
bars  suit  by  heirs  to  recover  land  sold  by  administrator. 

Distinguished  in  Pryor  v.  Mclntire,  7  App.  D.  C.  433,  holding  laches 
of    complainant    would    not   prevent    cancellation    of   deeds   executed 
j  through  fraud  of  trustee;  Just  v.  Idaho  Canal  etc.  Co.,  16  Idaho,  653, 

i  133  Am.  St.  Rep.  140,  102  Pac.  385,  in  action  by  stockholder  to  collect 

debt  arising  from  contract  between  two  corporations,  doctrine  of  laches 
i  does  not  apply,  where  delay  has  worked  no  injury  on  adverse  party. 

Equity  doctrine  of  laches  applies  to  suits  over  land;  relief  refused  after 
nineteen  years'  delay. 
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Approved  in  Sis  v.  Boarman,  11  App.  D.  C.  124,  creditor  allowing 
nineteen  years  and  five  months  to  elapse  without  attempting  to  enforce 
trust  deed  is  not  barred  by  laches. 

158  XT.  &  423-431,  39  I*  Ed.  1040,  15  Sup.  Ot.  868,  CUTLER  v.  HUSTON. 

Michigan  court's  construction  of  chattel  mortgage  law  binds  Federal 
courts. 

Approved  in  Williams  v.  Gaylord,  102  Fed.  374,  42  C.  C.  A.  401,  hold- 
ing, under  Cal.  Act  April  23,  1880,  as  construed  by  State  courts,  sale  of 
mining  ground  by  foreign  corporation  requires  ratification  by  two-thirds 
of  capital  stock;  American  Surety  Co.  v.  Worcester  Cycle  Mfg  Co.,  100 
Fed.  44,  holding  invalid  as  to  subsequently  acquired  property  chattel 
mortgage  where  mortgagee  did  not  take  possession  as  required  in 
Connecticut. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  8.)  416. 

Judgment  of  Circuit  Court,  unreversed,  is  not  a  nullity  and  cannot  be 
attacked  collaterally. 

Approved  in  Chase  v.  Wetzlar,  225  U.  S.  86,  56  L.  Ed.  994,  32  Sup. 
Ct.  659,  where  jurisdiction  depends  upon  property  affected  being  within 
jurisdiction,  fact  that  bill  was  dismissed  for  failure  to  prove  existence 
of  property  within  jurisdiction,  does  not  affect  right  of  direct  appeal  to 
this  court;  Johnson  v.  Hunter,  127  Fed.  227,  holding  decree  for  sale  of 
land  of  nonresident  for  taxes  cannot  be  collaterally  attacked  on  ground 
that  there  was  no  evidence  of  proof  of  publication  of  summons;  Board 
of  Commrs.  of  Lake  County  v.  Piatt,  79  Fed.  572,  25  C.  C.  A.  87,  judg- 
ment on  bonds  estops  municipality  from  defense  that  amount  exceeded 
authorized  indebtedness;  Finley  v.  Chamberlin,  46  Fla.  587,  35  South. 
3,  decree  of  Circuit  Court  to  which  cause  transferred  from  another  cir- 
cuit because  of  disqualification  of  judge  is  not  void  on  collateral  attack 
because  facts  showing  disqualification  imperfectly  set  forth  in  record. 

158  TJ.  8.  431-440,  39  L.  Ed.  1043,  15  Sup.  Ct.  896,  ERIE  B.  E.  CO.  V.  PENN- 
SYLVANIA. 

Toll  is  something  taken  for  a  liberty  or  privilege,  not  for  a  service. 
Approved  in  Zeiger  v.  Pennsylvania  B.  Co.,  151  Fed.  352,  as  construed 
by  highest  court  of  Pennsylvania,  statute  giving  right  of  action  for 
wrongful  death  to  next  of  kin  does  not  confer  right  of  action  on  non- 
resident alien. 

Tax  njay  be  imposed  by  State  on  tolls  from  one  railroad  to  another,  for 
use  of  portion  of  road  within  State. 

Approved  in  State  v.  Western  Union  Tel.  Co.,  96  Minn.  24, 104  N.  W. 
572,  upholding  act  of  1891,  as  amended  in  1901,  taxing  tangible  and  in- 
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tangible   property   of   telegraph   companies   situated   within   State    as 
system. 

« 

Tax  by  State  on  gross  receipts  of  interstate  railroads  Is  void. 

Approved  in  Galveston  etc.  Ry.  Co.  v.  Texas,  210  U.  S.  226,  227,  52 
L.  Ed.  1036,  1037,  28  Sup.  Ct.  638,  tax  imposed  by  Texas  statute  on  gross 
receipts  of  railroad,  including  receipt  from  interstate  commerce,  is  in- 
valid; State  v.  Northern  Express  Co.,  76  Wash.  646*  136  Pac.  1164,  tax 
on  gross  receipts  of  express  company  doing  business  within  State,  is 
void;  dissenting  opinion  in  Henderson  Bridge  Co.  v.  Kentucky,  166 
U.  S.  170,  41  L.  Ed.  960,  17  Sup.  Ct.  539,  arguendo. 

Distinguished  in  United  States  Express  Co.  v.  Minnesota,  223  U.  S. 
346,  56  L.  Ed.  465,  32  Sup.  Ct.  211,  tax  imposed  by  Minnesota  statutes 
on  gross  receipts  of  express  companies  in  lieu  of  all  other  taxes,  is  valid ; 
St.  Louis  Southwestern  Ry.  Co.  v.  State,  106  Ark.  328,  152  S.  W.  112, 
tax  of  one-twentieth  of  one  per  cent  upon  railroad's  capital  stock  used 
in  business  within  State,  as  privilege  tax  for  doing  business  within 
State,  is  valid. 

Commerce  power  of  Congress  is  not  inconsistent  with  State's  power  to 
tax  franchises,  etc.,  within  State. 

Approved  in  McAlester-Edwards  Coal  Co.  v.  Trapp,  43  Okl.  520,  141 
Pac.  798,  act  providing  for  gross  revenue  tax  from  mining  companies  is 
not  void  as  interference  with  Federal  government's  relations  with  Indian 
tribes. 

Situs  of  personal  property  for  the  purpose  of  taxation.    Note,  62 
Am.  St.  Rep.  470. 

Taxation  of  corporate  franchises.    Note,  57  L.  R.  A.  59,  69. 

Tax  by  State  on  railroad,  measured  t>y  reference  to  tolls  received,  is 
not  interference  with  Interstate  commerce. 

Approved  in  Montana  Catholic  Missions  v.  Missoula  Co.,  200  U.  S. 
129,  50  L.  Ed.  403,  26  Sup.  Ct.  197,  that  cattle  owned  by  Jesuit  society, 
whose  income  used  in  educating  Indians,  are  exempt  from  State  tax, 
raises  no  Federal  question;  Merchants'  Transfer  Co.  v.  Board  of  Re- 
view, 128  Iowa,  739,  105  N.  W.  213,  merchandise  belonging  to  nonresi- 
dent vendor  consigned  to  warehouseman  in  State  and  stored  by  him  to 
await  future  delivery  on  sales  by  owner,  is  taxable  by  local  authorities; 
People  v.  Reardon,  184  N.  Y.  457,  112  Am.  St.  Rep.  646,  77  N.  E.  979, 
upholding  act  of  1905,  imposing  tax  on  transfers  of  stock  in  domestic 
and  foreign  corporations ;  Thomas  v.  Gay,  169  U.  S.  273,  42  L.  Ed.  744, 
18  Sup.  Ct.  343,  Oklahoma  tax  on  cattle  of  nonresidents  grazing  on 
Indian  reservations  is  valid ;  dissenting  opinion  in  Henderson  Bridge  Co. 
v.  Kentucky,  166  U.  S.  169,  41  L.  Ed.  960,  17  Sup.  Ct.  539,  majority 
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upholding  tax  on  interstate  bridge,  proportionate  to  tolls  received  in 
State. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  R.  A. 
673. 

State  tax  law's  Interference  with  commerce  is  only  void  if  direct,  and 
not  Incidental. 

Approved  in  Atlantic  &  Pacific  Tel.  Co.  v.  Philadelphia,  190  U.  S. 
163,  47  L.  Ed.  1000,  23  Sup.  Ct.  818,  holding  interstate  telegraph  com- 
pany may  be  subjected  to  reasonable  municipal  license  fee  covering  cost 
of  local  supervision  over  poles  and  wires;  Louisville  &  N.  R.  R.  Co.  v. 
Kentucky,  183  U.  S.  519,  46  L.  Ed.  305,  22  Sup.  Ct.  102,  upholding  sec- 
tion 218,  Ey.  Const.,  and  section  820,  Ky.  Stats,  prohibiting  charging 
of  greater  rate  for  shorter  than  for  longer  haul;  Henderson  Bridge  Co. 
▼.  Kentucky,  166  U.  S.  154,  41  L.  Ed.  954,  17  Sup,  Ct.  533,  upholding 
taxation  of  interstate  bridge  based  on  proportion  within  State;  Hop- 
kins v.  United  States,  171  U,  S.  594,  43  L.  Ed.  296,  19  Sup.  Ct.  46  (re- 
versing 82  Fed.  540),  Kansas  City  livestock  exchange  is  not  a  combina- 
tion  interfering  with  commerce;  Pacific  Gas  &  Electric  Co.  v.  Roberts, 
168  Cal.  425,  143  Pac.  701,  provision  of  Constitution  imposing  gross 
earnings  tax  on  gas  and  electric  light  companies  in  lieu  of  all  other 
taxes,  exempts  such  corporation  from  license  fees  imposed  by  Motor 
Vehicle  Act;  Southern  Ry.  Co.  v.  Railroad  Commission,  179  Ind.  34,  38, 
100  N.  E.  341,  342,  statute  requiring  locomotives  and  cars  to  be  equipped 
with  grabirons  or  handholds,  imposing  additional  penalty  to  that  of 
Federal  Safety  Appliance  Act  is  not  invalid  as  interference  with  inter- 
state commerce;  State  ex  rel.  Taylor  v.  Missouri  Pac.  Ry.  Co.,  76  Kan. 
504,  92  Pac.  619,  granting  mandamus  to  compel  railroad  to  comply  with 
order  of  commission  to  provide  separate  passenger  service  within  State ; 
Louisville  etc.  R.  Co.  v.  Central  Stockyards  Co.,  133  Ky.  187,  97  S.  W. 
792,  act  requiring  interchange  and  switching  of  cars  between  connect- 
ing carriers  in  transfer  and  delivery  of  freight,  is  valid;  Louisville  etc. 
Ferry  Co.  v.  Commonwealth,  108  Ky.  725,  57  S.  W.  626,  holding  State 
may  tax  franchise  of  ferry  company  domiciled  therein  and  conducting 
interstate  business;  Cumberland  &  Pa.  R.  R.~Co.  v.  State,  92  Md.  682, 
690,  48  Atl.  507,  510,  sustaining  State  tax  on  proportion  of  gross  re- 
ceipts of  road  organized  therein  as  length  of  line  therein  bore  to  whole 
length  of  line;  State  ex  rel.  McCue  v.  Northern  Pac.  Ry.  Co.,  19  N.  D. 
56,  26  L.  R.  A.  (N.  S.)  1001,  120  N.  W.  874,  act  regulating  rates  of  com- 
mon carriers  for  transportation  of  coal  in  carload  lots  within  State  does 
not  violate  commerce  clause  of  Federal  Constitution ;  dissenting  opinion 
in  Louisville  &  N.  R.  R.  Co.  v.  Eubank,  184  U.  S.  48,  46  L.  Ed.  425,  22 
Sup.  Ct.  285,  majority  holding  unconstitutional  Ky.  Const.,  §  218,  pro- 
hibiting greater  charge  for  shorter  haul  than  for  longer  from  point 
without  State. 
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Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  R.  A.  575. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N  8.)  445. 

158  U.  8.  440-441,  39  L.  Ed.  1040,  IS  Sup.  Ot  900,  TIOGA  R.  R.  CO.  T. 
PENNSYLVANIA. 

Not  cited. 

158  U.  a  441-447,  89  L.  Ed.  1048,  15  Sop.  Ot.  863,  BENNETT  T.  HARK- 
BADER. 

Indefiniteness  of  description  In  location  certificate  does  not  render  loca- 
tion absolutely  void. 

Approved  in  San  Francisco  Chemical  Co.  v.  Duffield,  201  Fed.  834, 120 
C.  C.  A.  160,  possession  of  mining  claim  under  unlawful  placer  location 
would  not  prevent  acquisition  of  superior  fight  by  subsequent  location 
of  lode  claim  by  peaceable  adverse  entry;  Behrends  v.  Goldstein,  1 
Alaska,  526,  discovery  of  mineral  within  tract  reserved  by  proper 
authority  and  used  for  naval  purposes  will  not  sustain  mining  location; 
Price  v.  Mcintosh,  1  Alaska,  289,  placer  claim  not  void  because  of  dis- 
crepancy between  courses  and  distances  mentioned  in  notice  and  stakes 
and  monuments  set  by  locator;  Worthen  v.  Sidway,  72  Ark.  223,  79 
S.  W.  780,  as  to  sufficiency  of  markings  of  boundaries  of  mining  claims ; 
McCarthy  v.  Phelan,  132  Cal.  406,  64  Pac.  571,  holding  appellate  court 
will  not  review  action  of  trial  court  in  granting  motion  for  new  trial 
on  ground  that  notice  of  location  was  void  for  insufficient  description; 
Bismark  Mountain  Gold  Min.  Co.  v.  North  Sunbeam  Gold  Co.,  14  Idaho, 
525,  95  Pac.  17,  defective  mining  location  notice  is  sufficient,  where  sub- 
sequent locator  has  actual  notice  of  prior  location. 

Location  of  mining  claim.    Note,  7  L  B.  A.  (N.  S.)  836,  873.  ' 

Location  certificate,   although  description  defective,  is  admissible  to 
show  time  when  possession  taken. 

Approved  in  Farmington  Gold  Min.  Co.  v.  Rhymney  Gold  etc.  Co.,  20 
Utah,  370,  58  Pac.  834,  statute  respecting  locations  should  be  liberally 
construed;  sufficiency  of  location  is  question  of  fact. 

Appellate  court  will  presume  all  necessary  Instructions  given  where 
record  does  not  contain  all. 

Approved  in  Johnston  v.  United  States,  154  Fed.  449,  83  C.  C.  A.  299, 
holding  charge  of  court  in  prosecution  for  assault  with  dangerous 
weapon,  taken  as  whole,  was  free  from  error;  Columbia  Mfg.  Co.  v. 
Hastings,  121  Fed.  332,  57  C.  C.  A.  504,  holding  where  record  does  not 
show  that  entire  charge  was  set  out  in  bill  of  exceptions  presumption  is 
that  court  gave  proper  instructions ;  Northern  Pac.  R.  R.  Co.  v.  Krohne, 
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86  Fed.  235,  29  C.  C.  A.  674,  appellant  cannot  urge  objections  to  instruc- 
tions different  from  those  to  which  exceptions  were  confined  below. 

General  verdict  for  plaintiff  suffices  where  only  question  litigated  is 
right  to  possession, 

Approved  in  Malony  v.  Adsit,  175  U.  S.  289,  44  L.  Ed.  167,  20  Sup.  Ct. 
118,  reaffirming  rule;  Tyee  Consol.  Min.  Co.  v.  Langstedt,  1  Alaska,  456, 
mining  locator  may  bring  ejectment;  Price  v.  Brockway,  1  Alaska,  236, 
one  erecting  cabin  on  town  lot  in  Alaska  and  acquiring  undisputed  pos- 
session and  occupancy  thereof  may  maintain  ejectment  against  one  oust- 
ing him;  Upton  v.  Santa  Rita  Mining  Co.,  14  N.  M.  115,  89  Pac.  281, 
in  adverse  suit  in  form  of  ejectment  to  determine  right  of  possession  to 
mining  claim,  verdict  finding  defendant  guilty  was  finding  that  plaintiff 
was  entitled  to  possession. 

Miscellaneous.  Cited  in  Tonopah  Fraction  Min.  Co.  v.  Douglass,  123 
Fed.  938,  holding  bill,  under  Rev.  Stats.,  §  2326,  in  support  of  adverse 
mining  claim,  under  Nevada  practice,  need  not  set  out  probative  facts 
supporting  plaintiff's  title;  California  Oil  etc.  Co.  v.  Miller,  96  Fed.  18, 
bill  to  quiet  title  to  claim  does  not  necessarily  involve  Federal  ques- 
tion; United  States  v.  Berrigan,  2  Alaska,  448,  vacant  and  unappropri- 
ated lands  in  Alaska  at  cession  became  part  of  public  domain;  Nome- 
Sinook  Co.  v.  Simpson,  1  Alaska,  583,  adverse  suit  by  applicant  for 
mining  patent  is  maintainable  in  District  Court  of  Alaska;  Clipper 
Mining  Co.  v.  Eli  Min.  Co.,  29  Colo.  393,  93  Am.  St  Rep.  99,  68  Pac.  291, 
holding  actual  knowledge  of  existence  of  lode  within  placer  claim  at 
time  of  application  for  placer  claim  is  necessary  for  subsequent  location 
of  lode  claim;  Deeney  v.  Mineral  Creek  Mill  Co.,  11  N.  M.  287,  67  Pac. 
724,  ordinary  declaration  in  ejectment  is  sufficient  under  Comp.  Laws 
1897,  §§  2290,  2291,  to  present  all  questions  between  applicant  for  min- 
ing' claim  and  adverse  claimant;  Lily  Min.  Co.  v.  Kellogg,  27  Utah,  114, 
74  Pae.  519,  in  action  to  determine  right  of  possession  of  mining  claim 
arising  out  of  proceedings  had  in  Federal  land  office,  State  statutes 
regulating  generally  actions  for  recovery  of  realty  are  inapplicable. 

158  U.  8.  448-456,  89  L.  Bd.  1049,  15  Sup.  Ct.  883,  HABTEB  v.  TWOHIQ, 

On  breach  of  condition  of  trust  deed  to  unoccupied  land,  trustee  has 
right  of  possession. 

Approved  in  Clary  v.  Schaack,  253  111.  477,  97  N.  E.  1072,  where 
owner  executed  trust  deed  to  secure  notes  and  payee  transferred  notes 
to  third  person,  who,  on  default  sold  premises  under  power  of  sale, 
bought  them  in,  and  conveyed  them  to  grantee,  owner  could  compel  per- 
mission to  redeem  and  accounting,  because  of  irregularity. 

Suit  to  redeem  trust  deed  twenty-nine  years  after  breach,  and  increased 
value,  held  barred  by  laches. 

Approved  in  Walker  v.  Warner,  179  111.  28,  70  Am.  St.  Rep.  91,  53 
N.  E.  599.  right  to  redeem  from  foreclosure  may  be  lost  by  laches,  irre- 
XVII— 18 
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epective  of  limitations;  Horr  v.  French,  99  Iowa,  83,  68  N.  W.  584, 
where  heir  acquiesced  in  sale  for  twenty-six  years,  until  increase  in 
value. 

Foreclosure  petition,  being  filed  after  plaintiff's  death,  decree  Is  void. 
Approved  in  Childs  v.  Ferguson,  181  Fed.  797,  104  C.  C.  A.  305,  under 
Nebraska  law,  where  sole  defendant  died  after  order  for  decree  of  fore- 
closure of  mortgage,  decree,  sale,  and  confirmation  without  revival  were 
not  open  to  collateral  attack,  and  writ  of  assistance  against  heirs  in 
possession  was  rightly  issued;  Karrick  v.  Wetmore,  22  App.  D.  C.  493, 
action  upon  judgment  in  name  of  deceased  assignor  to  use  of  assignee 
was  nullity,  and  could  not  be  amended  by  substituting  name  of  admin- 
istrator. • 

158  TX  8.  406-461,  39  L.  Ed.  1013,  15  Sup.  Ct.  866,  OOLVIN  y.  JACKSON- 


Certificate  of  division,  on  issue  of  court's  Jurisdiction,  must  be  granted 
during  term  decree  entered. 

Approved  in  The  Bayonne,  159  U.  S.  692,  40  L.  Ed.  809,  16  Sup.  Ct. 
187,  and  Merritt  v.  President  etc.  Bowdoin  College,  167  U.  S.  745,  42 
L.  Ed.  1209,  17  Sup.  Ct.  996,  reaffirming  rule;  Reed  v.  Stanley,  89  Fed. 
434,  bill  of  review  must  be  brought  within  time  for  taking  appeal; 
Herndon-Carter  Co.  v.  James  N.  Norris,  Son  &  Co.,  224  U.  S.  499.  56 
L.  Ed.  859,  32  Sup.  Ct.  550,  where  decree  of  dismissal  takes  place  of 
jurisdictional  certificate,  appeal  may  be  perfected  within  two  years; 
United  States  v.  Larkin,  208  U.  S.  338,  52  L.  Ed.  520,  28  Sup.  Ct.  417, 
holding  question  of  jurisdiction  was  sufficiently  certified,  and  dismissing 
writ  of  error  to  District  Court  to  review  question  on  jurisdictional 
ground,  where  Circuit  Court  of  Appeals  has  already  affirmed  judgment; 
Chamberlin  v.  Peoria  etc.  By.  Co.,  118  Fed.  33,  55  C.  C.  A.  54,  holding, 
under  section  5,  Judiciary  Act  1891,  Circuit  Court  must  certify  juris- 
dictional question  to  Supreme  Court  during  term  at  which  decree  ren- 
dered; Reed  v.  Stanley,  97  Fed.  524,  38  C.  C.  A.  331,  holding  party 
defeated  in  Circuit  Court  cannot  appeal  to  Supreme  Court  where  juris- 
dictional question  was  not  certified  during  term. 

Court  should  dismiss  case  where  no  controversy  within  its  jurisdiction 
Is  involved. 

Approved  in  Trenchard  v.  Kell,  202  U.  S.  613,  50  L.  Ed.  1171,  26 
Sup.  Ct.  765,  and  Daugherty  v.  Hood,  179  U.  S.  680,  45  L.  Ed.  383,  21 
Sup.  Ct.  917,  both  reaffirming  rule;  Orleans-Kenner  Electric  Ry.  Co.  v. 
Dunbar,  218  Fed.  346,  134  C.  C.  A.  152,  Federal  court  is  without  juris- 
diction to  enjoin  electric  railway  from  crossing  certain  streets,  where 
it  is  not  alleged  amount  in  controversy  would  exceed  three  thousand 
dollars. 

Distinguished  in  Stanwood  v.  Wishard,  134  Fed.  961,  in  suit  by  credi- 
tors of  insolvent  corporation  to  recover  corporation's  property  fraudu- 
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■ 
Imtly    acquired  by  defendants,  where  some  of  creditors'  claims  exceed 
two  thousand  dollars,  creditors  whose  claims  are  less  may  join. 

Otrcuit  Court's  jurisdiction  of  taxpayer's  suit  to  restrain  bond  issue 
depos&ds  on  his  Interest,  not  amount  of  issue. 

A.i>x>roved  in  Caffrey  v.  Oklahoma  Territory,  177  U.  S.  348,  44  L.  Ed. 

801 »    20  Sup.  Ct.  665,  holding  county  clerk  not  being  a  taxpayer  cannot 

appes,!  to  Supreme  Court  from  territorial  decision  requiring  compliance 

witlx      order  of  equalization  to  increase  assessment;  City  of  Helena  v. 

Helena  Waterworks  Co.,  173  Fed.  20,  97  C.  C.  A.  320,  where  bill  to 

enjoixa.  execution  of  contract  for  construction  of  city  water  system  and 

issxaance  of  bonds  alleged  complainant  would  be  required  to  pay  taxes  in 

exeess  of  ten  thousand  dollars,  such  sum  was  amount  in  controversy,  and 

not  fixrst  annual  assessment ;  Riverside  &  A.  Ry.  Co.  v.  Riverside,  118  Fed. 

743,    lidding  amount  in  controversy  in  suit  to  enjoin  city  from  cutting 

of  electric  power  is  value  of  plaintiff's  rights  under  contract;  Roberts 

v-  ^x*Q.dfield,  12  App.  D.  C.  460,  bill  in  equity  is  maintainable  by  resi- 

aetit    taxpayer  on  behalf  of  himself  and  other  taxpayers  to  enjoin  illegal 

^^^►sition  of  public  money. 

~*  *st;inguished  in  Colston  v.  Southern  Home  etc.  Assn.,  99  Fed.  307, 
.    f****fj  court  will  not  entertain  suit,  hence  will  not  determine  whether 
Jnr*s  fictional  amount  is  involved  where  suit  for  same  purpose,  appoint- 
14  ^    of  receiver,  is  pending  in  State  court. 

-  8.  461-477,  89  L.  Ed.  1055,  15  Sup.  Ot.  871,  LEHIGH  VALLEY  B.  B. 
.  v,  KEABNEY. 

22       ~^"^tent  must  be  confined  to  particular  device  where  patentee  acquiesces 

T^^*^ricted  construction  given  in  patent  office, 
v^^^^roved  in  Kelsey  Heating  Co.  v.  James  Spear  Stove  &  H.  Co.,  155 
""       ^81,  Kelsey  patent  for  hot-air  furnace,  while  limited  to  narrow 
^S<^>,  is  infringed;  Good  Form  Mfg.  Co,  v.  White,  153  Fed.  761,  con- 
^£Oang  Davis  patent  for  necktie  as  limited  to  particular  device  described, 
atid  holding  it  not  infringed ;  Voightmann  v.  Weis  etc.  Cornice  Co.,  133 
J*ed.  304,  holding  void  Voightmann  patent  No.  600,186,  for  fireproof 
windows;  Walder  v.  Ulrich,  83  Fed.  481,  patentee  may  not  claim  erased 
portions  of  claim  as  within  patent. 

Distinguished  in  National  Hollow  Brake-Beam  Co.  v.  Interchangeable 
Brake-Beam  Co.,  106  Fed.  714,  45  C.  C.  A.  544,  holding  Hien  patent  No. 
361,009,  for  brake-beam,  not  confined  to  caps  nor  form  of  caps  shown 
in  drawings. 

158  XT.  8.  478-504,  39  L.  Ed.  1061,  15  Sup.  Ot.  975,  GREEN  v.  BOQUE. 

Equity  rule  that  Issue  on  facts  in  plea  waives  right  to  have  plea's  suffi- 
ciency considered,  is  modified  by  rule  33,  permitting  review  by  Supreme 
Court. 

Approved  in  American  Graphophone  Co.  v.  Edison  Phonograph 
Works,  68  Fed.  452,  following  rule;  Chicago  etc.  R.  Co.  v,  Weil,  183  FecL. 
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968,  106  C.  C.  A.  296,  in  suit  to  restrain  defendants  from  dealing  in 
nontransferable  railroad  tickets,  refusal  to  allow  complainant  to  take 
issue  upon  plea  in  abatement  filed  as  alleged  plea  in  bar,  after  partial 
allowance  of  plea,  was  error;  Sprague  v.  Provident  Sav.  etc.  Co.,  163 
Fed.  452,  90  C.  C.  A.  71,  complainant  in  equity  in  Federal  court  joining 
issue  upon  answer,  is  not  entitled  thereafter  to  more  for  decree  because 
of  its  insufficiency;  Butler  Bros.  Shoe  Co.  v.  United  States  Rubber  Co., 
156  Fed.  5,  84  C.  C.  A.  167,  filing  of  replication  and  taking  proofs 
waives  no  substantial  insufficiency  of  facts  set  forth  in  plea  or  answer 
to  constitute  defense;  Soderberg  v.  Armstrong,  116  Fed.  710,  holding, 
under  equity  rule  33,  the  filing  of  general  replication  to  plea  in  bar  does 
not  admit  sufficiency  of  plea. 

Judgment  still  binds  in  new  equity  suit,  although  the  bill  seeks  different 
forms  of  relief. 

* 

Approved  in  In  re  Butrick,  185  Mass.  113,  69  N.  E.  1048,  where  in 
partition  one  of  petitioners  not  party  to  former  judgment  concerning 
title  to  land,  but  other  petitioners  and  defendant  were  parties,  judgment 
was  conclusive  only  as  against  those  who  were  parties ;  People  v.  Albers, 
137  Mich.  685,  100  N.  W.  910,  jurors  drawn  on  trial  of  indictment  for 
perjury  committed  by  him  in  prior  prosecution  for  bribery  of  council- 
man not  biased  though  they  had  sat  as  jurors  in  prosecution  of  another 
councilman  for  accepting  bribe. 

One  is  deemed  party  to  prior  suit,  If  maintained  In  his  interest,  by  tras- 
t  tees  or  privies. 

J  Approved  in  Southern  Cotton  Oil  Co.  v.  Shelton,  220  Fed.  261,  two 

actions  by  same  plaintiff  to  recover  land*  from  holding-over  tenant,  one 
against  tenant  and  person  to  whom  he  wrongfully  attorned,  and  an- 
other against  tenant  alone,  have  sufficient  identity  of  parties  to  bring- 
them  within  statute  requiring  second  action  to  recover  real  property  to 
be  brought  within  two  years;  Australian  Knitting  Co.  v.  Gormly,  138 
Fed.  97,  manufacturer  of  infringing  article  assisting  his  vendee  in  de- 
fending infringement  suit  is  not  concluded  by  decree  as  to  validity  of 
patent ;  C.  A.  Briggs  Co.  v.  National  Wafer  Co.,  215  Mass.  108,  Ann.  Oas. 
19140,  926,  102  N.  E.  91,  final  decree  entered  by  consent  confirming 
master's  report,  makes  findings  of  fact  in  report  conclusive  between 
parties. 

'Tarty/9  in  larger  legal  sense,  defined. 
Approved  in  Victor  Talking  Mach.  Co.  v.  American  Graphophone  Co., 
~  189  Fed.  374,  majority  stockholder  in  corporation  sued  for  infringement 
of  patent,  is  not  bound  individually  by  decree,  where  he  does  not  in 
fact  assume  control  of  defense. 

Withdrawal  of  exceptions  in  equity  suit,  after  issue  formed,  amounts 
to  acquiescence. 

Approved  in  Seymour  v.  Du  Bois,  145  Fed.  1006,  where  complainant 
asked  leave  to  discharge  counsel  and  appoint  other  and  for  order  fix- 
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ing  fees  and  decree  entered  making  dismissal  conditional  on  payment  of 
fees,  decree  was  conclusive  as  to  amount  due. 

158  17.  8.  505-531,  89  I*  Ed.  1070,  15  Sup.  Ot.  549,  OLABX  V.  BEEPER. 
Fraud  is  neyer  presumed  and  must  be  proved. 
Approved  in  St  Louis  etc.  R.  Co.  v.  Chester,  41  Okl.  372, 138  Pac.  151, 
refusing  to  set  aside  for  fraud  release  entered  into  month  after  injury, 
and  reversing  judgment  for  plaintiff. 

Vendee  investigating  for  himself  cannot  say  he  relied  on  vendor's  repre- 
sentations. 

Approved  in  Burk  v.  Johnson,  146  Fed.  215,  76  C.  C.  A.  567,  when 
complainant  purchased  copyright  burial  association  plan,  misrepresenta- 
tions concerning  rights  under  copyright  not  ground  for  rescission  where 
transaction  remained  in  escrow  two  months;  Mitchell  Mining  Co.  v. 
Hammons,  12  Ariz.  305, 100  Pac.  796,  purchaser  sending  expert  to  exam- 
ine mining  claims,  cannot  have  contract  rescinded  for  false  representa- 
tions of  vendor;  Hawkins  v.  Wells,  17  Tex.  Civ.  App.  363,  43  S.  W. 
818,  vendee,  with  other  opportunity  to  inform  himself,  cannot  recover, 
although  relying  on  vendor's  representations. 

Distinguished  in  Alger  v.  Keith,  105  Fed.  Ill,  44  C.  C.  A.  371,  hold- 
ing where  complainant's  investigation  of  property  for  himself  is  ren- 
dered illusory  and  misleading  by  bribery  of  agent  or  other  fraud  of 
vendor  purchaser  may  rescind. 

Miscellaneous.  Cited  in  Alger  v.  Keith,  105  Fed.  114, 122,  44  C.  C.  A. 
371,  holding  execution  of  option  contract  by  land  owner  does,  not  consti- 
tute the  option-holder  per  se  agent  of  owner. 

158  U.  8.  533-538,  89  I*  Ed.  1080,  15'  Sup.  Ct.  959,  TJf  BE  QTJABLES. 
Federal  rights  may  be  protected  by  means  Congress  deems  best 
Approved  in  Rakes  v.  United  States,  212  U.  S.  58,  53  L.  Ed.  402,  29 
Sup.  Ct.  244,  dismissing  writ  of  error  to  review  conviction  for  viola- 
tion of  Federal  statute,  where  issue  of  validity  of  statute  was  not  raised ; 
In  re  Debs,  158  U.  S.  579,  89  L.  Ed.  1101,  15  Sup.  Ct.  904,  United  States 
may  enjoin  obstruction  of  mails  by  strikers;  Smith  v.  United  States, 
157  Fed.  725,  85  C.  C.  A.  353,  right  to  freedom  from  slavery  is  guar- 
anteed by  thirteenth  amendment,  and  conspiracy  to  deprive  persons  of 
that  right  is  indictable  under  Federal  statute;  Ex  parte  Riggins,  134 
Fed.  420,  upholding  jurisdiction  over  conspiracy  committed  by  lynching 
negro  held  under  State  warrant ;  West  Virginia  v.  Laing,  133  Fed.  889, 
66  C.  C.  A.  617,  upholding  Circuit  Court's  jurisdiction  to  issue  habeas 
corpus  where  imprisoned  by  State  court  for  act  done  pursuant  to  Fed- 
eral law;  United  States  v.  Moore,  129  Fed.  633,  denying  jurisdiction  to 
punish  conspiracy  to  intimidate  citizen  to  prevent  him  from  establish- 
ing miners'  union;  In  re  Laing,  127  Fed.  216,  holding  Federal  court 
has  jurisdiction  on  habeas  corpus  to  determine  whether  its  officers  in- 
dicted in  State  court  are  lawfully  held. 
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Distinguished  in  United  States  v.  Eberiiart,  127  Fed.  265,  holding  in- 
dictment charging  conspiracy  to  compel  a  citizen  to  enter  into  labor 
contract  by  use  of  force  charges  no  crime  within  Rev.  Stats.,  §  5508 ; 
Lackey  v.  United  States,  107  Fed.  116,  46  C.  C.  A.  189,  holding  void 
Rev.  Stats.,  §  5507,  declaring  that  every  person  preventing  or  intimi- 
.  dating  another  from  voting  by  bribery  or  threats  shall  be  punished. 

Bights  and  privileges  of  Federal  citizenship  stated. 

Approved  in  Twining  v.  New  Jersey,  211  U.  S.  97,  5S  L.  Ed.  105,  29 
Sup.  Ct.  14,  exemption  from  compulsory  self-incrimination  in  State 
courts  is  not  secured  by  Federal  Constitution. 

Citizen  has  right  to  inform  of  violation  of  law  and  to  be  protected  for 
so  doing. 

Approved  in  Gabriel  v.  McMuilin,  127  Iowa,  430,  103  N.  W.  356,  com- 
munication by  prosecutor  to  county  attorney  requesting  arrest  and 
prosecution  of  accused  and  relating  to  charge  against  accused  is  privi- 
leged; Michael  v.  Matson,  81  Kan.  368,  L.  R.  A.  1915D,  1,  105  Pac.  540, 
communications  by  complaining  witness  to  prosecuting  attorney  are 
privileged  and  cannot  be  given  in  evidence  over  his  objection  in  action 
against  him  for  malicious  prosecution;  Schultz  v.  Strauss,  127  Wis.  331, 
106  N.  W.  1068,  statements  made  by  defendant  as  witness  before  grand 
jury  and  to  district  attorney  during  investigation  of  offense  are  privi- 
leged. 

Communication  to  peace  or  prosecuting  officer  concerning  commission 
of  crime  as  privileged  against  prosecution  for  libel  or  slander. 
Note,  7  Ann.  Gas.  114. 

Conspiracy  to  injure  citizen  Informing  marshal  of  violation  of  revenue 
law  is  punishable  by  Revised  Statutes,  section  5508. 

Approved  in  United  States  v.  Aczel,  219  Fed.  933,  right  to  vote  for 
senator  or  representative  in  Congress,  or  to  serve  as  member  of  election 
board  where  senator  or  representative  is  to  be  elected  are  rights  secured 
by  Federal  Constitution  and  laws,  and  conspiracy  to  deprive  person  of 
!  such  rights  is  indictable  under  provision   of  Criminal  Code;  United 

(  States  v.  Powell,  151  Fed.  659,  individuals  taking  prisoner  from  custody 

■  of  State's  officers  and  murdering  him  do  not  deprive  him  of  constitu- 

■  tional  right  to  due  process  of  law  and  are  not  indictable  under  Rev. 

j  Stats.,  §  §  5508,  5509 ;  United  States  v.  Moore,  129  Fed.  645,  denying  juris- 

diction to  punish  conspiracy  to  intimidate  citizen  to  prevent  him  from 
establishing  miners'  union. 

Distinguished  in  United  States  v.  Lackey,  99  Fed.  961,  upholding  Rev. 
Stats.,  §  5508,  for  punishment  of  conspiracies  to  prevent  enjoyment  of 
"any  right  or  privilege  secured  by  Constitution." 
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U*  XT.   S.  538-650,  89  I*  Ed.  1088,  15  Sap.  Ot.  967,  UEM  MOON  SING  v. 
T7TCITED  STATES. 

Wattion  has  inherent  power  to  forbid  entrance  of  foreigners,  or  impose 
wutttions. 

A^pj>xoved  in  Lapina  v.  Williams,  232  U.  S.  88,  58  L.  Ed.  518,  34  Sup. 
Ct.  X96,  deportation  provisions  of  Immigration  Act  of  1907  apply  to 
alien  i-esiding  in  county  three  years  and  going  abroad  for  temporary 
frpose  with  intention  of  returning,  when  he  seeks  readmittance; 
United  States  v.  Williams,  194  U.  S.  290,  291,  48  L.  Ed.  984,  24  Sup.  Ct 
**®y  npholding  act  of  1903,  for  exclusion  and  deportation  of  alien  an- 
^Hists;  United  States  v.  Hung  Chang,  134  Fed.  23,  67  C.  C.  A.  93,  pro- 
dding for  deportation  of  Chinese  under  exclusion  acts  is  civil  in 
?ature ;  In  re  Sing  Tuck,  126  Fed.  388,  389,  391,  holding  Congress,  under 

*  power  to  exclude  aliens,  may  commit  question  of  citizenship  in  first 

*^*ice  to  immigration  officers  with  appeal  to  head  of  executive  de- 

j**taaent;  Wong  Wing  v.  United  States,  163  U.  S.  233,  41  L.  Ed.  142, 

A   S**p.  Ct.  979,  reaffirming  rule;  United  States  v.  Wong  Kim  Ark,  169 

"  s-    699,  42  L.  Ed.  908,  18  Sup.  Ct.  476,  arguendo. 

ar^^^^beas  corpus  may  issue  in  favor  of  alien  prevented  from  landing  by 
a       ^*ve  officer  under  statute. 

*^\>roved  in  Sibray  v.  United  States,  227  Fed.  3,  granting  habeas  cor- 
t^S  Vo  release  alien  ordered  deported  by  immigration  officials  under  act 
^  1907;  Bloom  v.  Morton,  182  Fed.  340,  discharging  on  habeas  corpus 
-vroman  ordered  deported  who  entered  United  States  with  her  husband 
and  had  lived  here  nearly  three  years,  where  during  temporary  estrange- 
ment she  practiced  prostitution;  Sprung  v.  Morton,  182  Fed.  335,  dis- 
charging on  habeas  -corpus,  woman  ordered  deported,  who  entered  United 
States  for  lawful  purpose,  was  married  to  American  citizen  and  had 
lived  here  three  years,  but  during  temporary  estrangement  practiced 
prostitution ;  Davies  v.  Manolis,  179  Fed.  821, 103  C.  C.  A.  310,  granting 
habeas  corpus  to  release  alien  ordered  deported  under  act  of  1907,  where 
proof  shows  accused  arrived  in  1906. 

Congress  may  make  executive  officer's  determination  of  facts,  on  which 
alien's  right. to  land  depends,  final. 

Approved  in  The  Japanese  Immigrant  Case,  189  U.  S.  97,  100,  47 
L.  Ed.  724,  725,  23  Slip.  Ct.  614,  holding  Federal  courts  will  not  inter^ 
vene  by  habeas  corpus  to  prevent  deportation  of  alien  by  executive 
officers  where  alien  had  notice  of  proceedings;  Lee  Lung  v.  Patterson, 
186  U.  S.  175,  46  L.  Ed.  1110,  22  Sup.  Ct.  797,  holding  collector  of  cus- 
toms, though  disregarding  certificates  made  evidence  of  right  to  entry 
by  Exclusion  Act  1884,  has  jurisdiction  to  determine  finally  right  to 
enter;  Fok  Young  Yo  v.  United  States,  185  U.  S.  302,  304,  46  L.  Ed.  919, 
921,  22  Sup.  Ct.  689,  holding  decision  of  collector  of  customs  denying 
Chinese  citizen  right  of  transit  across  this  country  is  not  reviewable  on 
habeas  corpus;  United  States  v.  Wong  Chow,  108  Fed.  377,  378,  47 
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C.  C.  A.  406,  holding  court  has  no  jurisdiction  to  review  legality  of 
order  of  deportation  made  by  immigration  officer  and  not  appealed 
from ;  United  States  v.  Gin  Fung,  100  Fed.  390,  40  G.  C.  A.  439,  holding, 
under  Act  August  18,  1894,  making  customs  officer's  decision  final  courts 
cannot  on  habeas  corpus  review  denial  of  right  to  land. 

Distinguished  in  Li  Sing  v.  United  States,  180  U.  S.  490,  45  L.  Ed.  636, 
21  Sup.  Ct.  451,  holding  decision  of  collector  of  customs  admitting 
an  alien  does  not  preclude  United  States  commissioner  from  examining 
question;  Lavin  v.  Le  Fevre,  125  Fed.  695,  60  C.  C.  A.  425,  holding 
whether  immigration  officers  in  deporting  alien  proceed  according  to  law 
is  judicial  question;  United  States  v.  Burke,  99  Fed.  899,  holding  right 
to  enforce  penalty  against  foreign  ship  for  violation  of  immigration 
laws  is  judicial  and  subject  to  jurisdiction  of  courts. 

Act  of  1894,  making  executive  decision  on  right  to  land  final,  deprives 
courts  of  right  to  review. 

Approved  in  Pearson  v.  Williams,  202  U.  S.  284,  285,  286,  50  L.  EdT 
1081,  1082,  26  Sup.  Ct.  608,  second  hearing  before  board  of  special  in- 
quiry as  a  result  of  which  Britishers  ordered  deported  may  be  ordered 
by  Secretary  of  Commerce  under  Act  of  1903,  §  21,  though  first  decision 
was  in  favor  of  immigrants;  United  States  v.  Ju  Toy,  198  U.  S.  262, 
263,  49  L.  Ed.  104S,  1044,  25  Sup.  Ct  644,  decision  of  Secretary  of 
Commerce  affirming  denial  of  immigration  official  of  right  of  Chinese 
to  enter  is  conclusive  in  habeas  corpus,  though  citizenship  is  basis  of 
claim  to  entry ;  United  States  v.  Sing  Tuck,  194  U.  S.  167,  48  L.  Ed.  920, 
24  Sup.  Ct.  621,  Federal  courts  will  not  issue  habeas  corpus  to  inter- 
fere with  refusal  of  right  of  entry  of  Chinese  alleging  citizenship  until 
after  final  decision  of  Secretary  of  Labor;  United  States  ex  rel.  Gegiow 
v.  Uhl,  215  Fed.  575,  131  C.  C.  A.  641,  dismissing  writ  of  habeas  corpus 
to  release  aliens  ordered  deported  because  liable  to  become  public 
charge;  United  States  v.  Horn  Lim,  214  Fed.  463,  Chinese  person  enter- 
ing United  States  in  exempt  class  as  engaged  in  mercantile  trade  could 
not  be  deported  merely  because  of  arrest;  Ex  parte  Young,  211  Fed. 
372,  denying  habeas  corpus  to  release  persons  ordered  deported  under 
Immigration  Act  of  1907  for  protecting  prostitute;  Ex  parte  Moola 
Singh,  207  Fed.  782,  denying  habeas  corpus  to  release  Beventy-three 
Hindu  aliens  from  deportation  warrant,  where  full  and  fair  hearing 
was  accorded  them,  merely  because  it  was  contended  conclusions  of 
immigration  officers  were  erroneous ;  Lim  Jew  v.  United  States,  196  Fed. 
740,  741,  742,  116  C.  C.  A.  364,  under  act  of  1907  decision  of  commis- 
sioner of  immigration  that  Chinese  person  seeking  to  re-enter  is  native 
is  not  res  judicata  as  against  action  of  board  seeking  to  deport  him, 
nor  does  it  estop  government  from  proceeding  in  courts  to  determine  his 
right  to  remain;  Sire  v.  Berkshire,  185  Fed.  970,  under  Immigration  Act 
of  1907  as  amended  in  1910  alien  woman  practicing  prostitution  was 
subject  to  deportation  though  she  had  been  in  country  more  than  three 


281  LEM  MOON  SING  v.  UNITED  STATES.    158  U.  S.  538-550 

yean  and  habeas  corpus  is  denied;  Ex  parte  Lung  Foot,  174  Fed.  72, 
Chinese  person  given  full  and  fair  hearing  and  accepting  commissioner's 
decision  of  deportation  without  appeal  cannot,  by  applying  at  different 
port,  have  rehearing  on  same  questions;  Looe  Shee  v.  North,  170  Fed. 
569,  570,  95  C.  C.  A.  646,  alien  practicing  prostitution  within  three 
years  after  her  entry  was  subject  to  deportation  under  act  of  1907, 
though  her  status  at  time  of  entry  as  wife  of  citizen  entitled  her  to 
enter;  United  States  v.  Watchorn,  164  Fed.  154,  denying  habeas  corpus 
to  review  decision  of  immigration  officers  adverse  to  admission  of  alien, 
bat  giving  opportunity  to  appeal;  Ex  parte  Chow  Chok,  161  Fed.  632, 
denying  habeas  corpus  to  release  Chinese  persons  apprehended  while  at- 
tempting to  enter  United  States  unlawfully  and  excluded  after  oppor- 
tunity to  show  right  to  enter  was  given  them;  United  States  v. 
Nakashima,  160  Fed.  847,  87  C.  C.  A.  646,  dismissal  of  appeal  by  Sec- 
retary of  Commerce  and  Labor  from  decision  of  immigration  board  at 
Honolulu  ordering  deportation  of  Japanese  afflicted  with  trachoma,  was 
error,  where  such  alien  was  domiciled  in  California,  and  applied  to  alien 
immigrants  only;  Ex  parte  Jong  Jim  Hong,  157  Fed.  451,  denying  habeas 
corpus  to  release  Chinese  person  from  imprisonment  at  detention  house 
pending  final  determination  of  his  application  to  enter;  In  re  Moses,  83 
Fed.  996,  In  re  Giovanna,  93  Fed.  659,  and  In  re  Leong  Youk  Tong,  90 
Fed.  650,  courts,  on  habeas  corpus,  cannot  review  secretary's  affirmance 
of  collector's  exclusion ;  Sang  Lung  v.  Jackson,  85  Fed.  507,  power  given 
Secretary  of  Treasury  to  appoint  expert  board  to  prepare  standard  for 
teas,  is  constitutional ;  Cruikshank  v.  Bidwell,  86  Fed.  7,  tariff  provision, 
leaving  final  determination  of  quality  of  teas  to  customs  officers,  is 
constitutional;  In  re  Ota,  96  Fed.  488,  secretary's  decision  affirming 
exclusion  of  alien,  cannot  be  reviewed,  although  clearly  erroneous; 
Chan  Gun  v.  United  States,  9  App.  D.  C.  298,  under  act  of  1893,  Chinese 
laborer  found  in  country  without  certificate  could  be  arrested  by  deputy 
collector  of  internal  revenue  and  taken  before  judge  who  is  required 
to  order  deportation  upon  failure  of  such  alien  to  prove  right  to 
remain. 

Distinguished  in  Rodgera  v.  United  States,  152  Fed.  356,  81  C.  C.  A. 
454,  act  of  1903  excluding  aliens  afflicted  with  loathsome  or  dangerous 
contagious  diseases  does  not  apply  to  domiciled  aliens,  re-entering,  and 
order  discharging  alien  held  for  deportation  is  affirmed;  Ex  parte  Fong 
Tim,  134  Fed.  939,  940,  upholding  jurisdiction  on  habeas  corpus  to 
determine  right  of  family  of  Chinese  domiciled  here  to  enter  from  China, 
where  remedy  by  appeal  to  Secretary  of  Commerce  exhausted;  Hopkins 
v.  Fachant,  130  Fed.  841,  842,  65  C.  C.  A.  1,  Alien  Immigration  Act  of 
1903,  does  not  confer  authority  on  Secretary  of  Treasury  to  arbitrarily 
order  deportation  of  alien  who  has  entered  country;  In  re  Li  Foon,  80 
Fed.  882,  and  In  re  Li  Sing,  86  Fed.  899,  decision  is  not  conclusive  on 
courts  when  favorable  to  right  to  enter;  In  re  Gottfried,  89  Fed.  9,  de- 
portation order  is  not  conclusive  on  habeas  corpus  where  petitioner  was 
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denied  right  of  appeal;  United  States  y.  Wong  Chung,  92  Fed.  144, 
deputy  collector's  refusal  to  allow  entry  does  not  bar  consideration  on 
merits  of  applicant's  rights  by  commissioner;  United  States  v.  Yee  Mun 
Song,  93  Fed.  366,  decision  is  not  conclusive  as  to  applicant's  alienage; 
United  States  v.  Chin  Fee,  94  Fed.  830,  decision  against  right  to  enter 
is  not  conclusive  right  to  remain  after  entry. 

Act  of  1694  excludes  Chinaman  who,  having  had  domicile  here,  leaves 
temporarily. 

Distinguished  in  United  States  v.  Wong  Kim  Ark,  169  U.  S.  701,  42 
L.  Ed.  909,  18  Sup.  Ct.  477,  child  born  in  United  States,  of  Chinese 
parents  permanently  domiciled,  is  a  citizen. 

Allen  Is  still  such,  though  having  commercial  domicile  here. 

Approved  in  Frick  v.  Lewis,  195  Fed.  697,  698,  115  C.  C.  A.  493,  de- 
portation provisions  of  Immigration  Act  of  1907  apply  to  alien  residing 
in  country  for  number  of  years  and  declaring  intention  to  become 
citizen,  who  goes  abroad  temporarily  and  seeks  to  re-enter;  United  States 
v.  Sprung,  187  Fed.  905,  110  C.  C.  A.  37,  reversing  order  discharging 
alien  ordered  deported  for  practicing  prostitution,  where  alien  was 
domiciled  in  country  fifteen  years  and  court  below  held  secretary  not 
having  acted  within  three  years,  had  no  jurisdiction  to  order  deporta- 
tion; Ex  parte  Li  Dick,  174  Fed.  682,  denying  habeas  corpus  to  release 
Chinese  alien  entering  surreptitiously  in  violation  of  act  of  1907  and 
ordered  deported,  although  he  was  domiciled  merchant;  United  States 
v.  Villet,  173  Fed.  501,  fact  that  alien  woman  was  domiciled  in  United 
States  for  time  and  departed  with  intention  of  returning;  is  no  defense  in 
prosecution  for  importation  of  alien  woman  for  purpose  of  prostitution 
under  act  of  1907;  Ex  parte  Petterson,  166  Fed.  542,  543,  denying 
habeas  corpus  to  release  alien  prostitute  who  had  not  acquired  domicile 
prior  to  leaving  country  and  held  for  deportation  on  her  return ;  United 
States  v.  Wong  Kim  Ark,  169  U.  S.  694,  42  L.  Ed.  907,  18  Sup.  Ct.  474, 
and  United  States  v.  Chin  Fee,  94  Fed.  831,  both  arguendo. 

Allen's  personal  and  property  rights  here  are  as  folly  protected  as 
though  he  were  citizen. 

Approved  in  Downes  v.  Bidwell,  182  U.  S.  283,  45  L.  Ed.  1105,  21 
Sup.  Ct.  785,  holding  inhabitants  of  Porto  Rico,  whether  aliens  or  not, 
are  entitled  to  protection  of  life,  liberty  and  property;  United  States  v. 
Wong  Kim  Ark,  169  U.  S.  700,  42  L.  Ed.  909, 18  Sup.  Ct.  476,  American- 
born  Chinese  is  a  citizen;  People  v.  Crane,  214  N.  Y.  162,  Ann.  Cas, 
1915B,  1254,  108  N.  E.  429,  law  providing  that  citizens  only  shall  be 
employed  in  construction  of  public  works,  is  valid ;  dissenting  opinion  in 
Ex  parte  Martinez,  66  Ter.  Cr.  112,  145  S.  W.  1018,  majority  denying 
habeas  corpus  to  release  alien  convicted  of  murder  where  evidence  was 
insufficient  to  show  that  he  was  prevented  by  duress  from  giving  notice 
of  appeal. 
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h  Miscellaneous.    Cited  in  United  States  v.  Hung  Chang,  126  Fed.  404, 
Fl-    ***£  proceeding  for  exclusion  of  Chinese  as  to  whether  accused  is  a 
^^^se  person  is  a  criminal  proceeding. 

.  8.  550-564,  39  I*.  Ed.  1086,  15  Sup.  Ct.  963,  BBABD  ▼.  UNITED 


tb^    ^fcatement  of  hypothetical  case  in  Instructions,  without  foundation  in 
^  ^^idence,  is  error. 

Si^*^roved  in  Bird  v.  United  States,  180  U.  S.  362,  45  L.  Ed.  673,  21 
QPr* J"  CJt.  406,  holding  erroneous  instructions  which  leave  jury  to  pass 
er^t3|  question  of  guilt  of  one  accused  of  homicide  without  reference  to 
**^  ice  given  hy  accused  in  own  behalf;  Taylor  v.  United  States,  193 
^  970,  113  C.  C.  A.  543,  reversing  conviction  for  selling  liquor  to 
Aan  for  erroneous  instruction  as  to  suspicion  of  officers  affecting  their 
credibility  as  witnesses;  Chadister  v.  Baltimore  etc.  R.  Co.,  62  W.  Va; 
575,  59  S.  E.  526,  reversing  judgment  for  plaintiff  in  action  for  dam- 
ages for  killing  of  horses  at  railroad  crossing  for  error  in  instructions. 

One  on  his  premises,  near  his  dwelling,  need  not  retreat,  hut  may  repel 
unprovoked,  deadly  assault. 

Approved  in  Foster  v.  Territory,  6  Ariz.  243,  56  Pac.  739,  State  v. 
Bennett,  128  Iowa,  716,  105  N.  W.  326,  State  v.  Gardner,  96  Minn.  325, 
104  N.  W.  974,  Kirk  v.  Territory,  10  Okl.  71,  60  Pac.  805,  State  v. 
Kellison,  56  W.  Va.  700,  47  S.  E.  170,  Wallace  v.  United  States,  162 
U.  S.  474,  40  L.  Ed.  1043,  16  Sup.  Ct.  862,  Alberty  v.  United  States,  162 
U.  S.  505,  507,  40  L.  Ed.  1054,  1055, 16  Sup.  Ct.  866,  867,  Allen  v.  United 
States,  164  U.  S.  498,  41  L.  Ed.  530,  17  Sup.  Ct.  156,  Rowe  v.  United 
States,  164  U.  S.  557,  41  L.  Ed.  651,  17  Sup.  Ct.  175,  Addington  v. 
United  States,  165  U.  S.  187,  41  L.  Ed.  680, 17  Sup.  Ct.  289,  North  Carolina 
v.  Gosnell,  74  Fed.  738,  People  v.  Lewis,  117  Cal.  193,  194,  59  Am.  St. 
Rep.  172,  173,  48  Pac.  1090,  People  v.  Newcomer,  118  Cal.  273,  50  Pac 
409,  Boykin  v.  People,  22  Colo.  505,  45  Pac.  422,  Ritchey  v.  People, 
23  Colo.  324,  47  Pac.  385,  State  v.  Carver,  89  Me.  77,  36  Atl.  1031,  State 
v.  Matthews,  148  Mo.  196,  71  Am.  St.  Rep.  600,  49  S.  W.  1087,  State  v. 
Hudspeth,  150  Mo.  34,  51  S.  W.  489,  and  State  v.  Cushing,  14  Wash.  531, 
53  Am.  St.  Rep.  886,  45  Pac.  146,  all  following  rule;  State  v.  Rolla,  21 
Mont.  586,  55  Pac.  525,  instruction  that  it  was  accused's  duty  to  first 
exhaust  all  other  reasonable  means  is  erroneous ;  Blankenship  v.  State,  11 
Ala.  App.  128,  65  South.  860,  reversing  conviction  for  assault  and  bat- 
tery for  erroneous  instruction  on  self-defense;  Sacrini  v.  United  States, 
38  App.  D.  C.  378,  affirming  conviction  of  murder  in  second  degree 
where  instruction  on  self-defense  was  that  facts  must  be  such  as  to 
lead  reasonably  prudent  man  to  believe  he  was  in  danger;  Towles  v. 
United  States,  19  App.  D.  C.  490,  affirming  conviction  of  forgery  where 
question  left  to  jury  was  whether  accused  had  reasonable  grounds  for 
believing  he  had  authority  to  alter  notes;  State  v.  McGrcevey,  IT  Idaho, 
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467,  105  Pac.  1051,  reversing  conviction  for  manslaughter  for  erroneous 
instruction  as  to  self-defense ;  Hammond  v.  People,  199  111.  182,  64  N.  E. 
983,  holding  erroneous  instruction  that  no  words  or  threats  would  justify 
assault  unless  accused  had  reasonable  ground  to  fear  great  bodily  harm 
and  could  not  escape;  State  v.  Bartlett,  170  Mo.  669,  71  S.  W.  151, 
holding  accused  was  justified  in  shooting  assailant,  physically  superior, 
after  former  retreated  to  door  and  found  same  locked;  People  v.  Tom- 
lins,  213  N.  Y.  243,  107  N.  E.  497,  reversing  conviction  of  murder 
in  first  degree  for  erroneous  instruction  depriving  accused  of  benefits 
of  plea  of  self-defense;  Mahaffey  v.  Territory,  11  Okl.  232,  66  Pac.  348, 
holding  instruction  as  to  duty  to  retreat  erroneous;  Collegenia  v.  State, 
9  Okl.  Cr.  435,  132  Pac.  379,  reversing  conviction  for  murder  for 
erroneous  instruction  as  to  self-defense;  Price  v.  State,  1  Okl.  Cr.  386, 
98  Pac.  459,  reversing  conviction  for  manslaughter  for  erroneous  in- 
struction as  to  self-defense  where  there  was  evidence  of  threats  to  kill 
defendant  by  deceased  who  was  indicted  for  arson  for  burning  defend- 
ant's barn;  State  v.  Gibson,  43  Or.  193,  73  Pac.  336,  where  assault 
without  provocation  is  such  as  to  indicate  that  danger  to  life  or  infliction 
of  great  bodily  harm  is  imminent,  party  assailed  need  not  retreat; 
State  v.  Brooks,  79  S.  C.  149,  128  Am.  St.  Rep.  836,  15  Ann.  Oas.  49, 
17  L.  R.  A.  (N.  S.)  483,  60  S.  E.  520,  reversing  conviction  of  murder 
for  refusal  to  give  proper  instruction  as  to  right  of  self-defense;  Mc- 
Quiggan  v.  Ladd,  79  Vt.  106,  64  Atl.  507,  instruction  on  self-defense  in 
action  of  assault  and  battery  that  defendant  was  entitled  to  use  as  much 
force*  as  he  thought  necessary  was  erroneous;  State  v.  McConaghy,  84 
Wash.  171,  146  Pac.  397,  affirming  conviction  of  assault  in  second  de- 
gree, where  instructions  on  right  of  self-defense  were  full  and  favor- 
able; State  v.  Clark,  51  W.  Va.  464,  41  S.  E.  207,  sustaining  refusal 
to  instruct  that  person  may  repel  force  by  force  in  defense  of  property 
|  to  extent  of  killing;  Miller  v.  State,  139  Wis.  76,  119  N.  W.  858,  holding 

*  erroneous   instructions    on   self-defense   were   harmless    and    affirming 

{  conviction  of  man,  in  prosecution  of  man  and  woman  for  murder;  dis- 

|  senting  opinion  in  State  v.  Crawford,  66  W.  Va.  119,  123,  66  S.  E.  Ill, 

I  113,  majority  holding  instruction  on  self-defense  was  not  erroneous  and 

:  affirming  conviction  of  murder  in  first  degree. 

The  law  of  self-defense.    Note,  74  Am.  St.  Rep.  730. 

Right  of  person  assaulted  on  his  own  premises  to  repel  attack 
without  retreating.    Note,  5  Ann,  Oas.  1000. 

Homicide  to  prevent  criminal  or  unlawful  acts.    Note,  67  L.  R.  A. 
540,541. 

"Retreat  to  the  wall'1  in  homicide.    Note,  2  L.  R.  A.  (N.  S.)  56,  60, 
68,  71. 

Criminal    intent    as   essential    to    commission    of   crime.    Note,  8 
E.  R.  0.  59. 
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Miscellaneous.  Cited  in  United  States  ▼.  Lewis,  111  Fed.  635,  hold* 
ing  no  man  can  avail  himself  of  necessity  to  kill  in  self-defense  where 
he  has  brought  necessity  on  himself  • 

158  U.  8.  564-600,  89  L.  Ed.  1098,  19  Sap.  Ot.  900,  IN  BE  DEBS. 

Congress  having  assumed  control  over  malls  and  commerce,  may  pre- 
vent unlawful  interference. 

Approved  in  Northern  Securities  Go.  v.  United  States,  193  U.  8. 
336,  348,  48  L.  Ed.  700,  704,  24  Sup.  Ct.  436,  Federal  court  may  enforce 
anti-trust  law  by  enjoining  corporation  formed  pursuant  to  combina- 
tion of  stockholders  of  competing  interstate  railroads  to  acquire  con- 
trolling interest  in  such  roads  from  exercising  control  over  such  roads; 
Wabash  R.  R.  Co.  v.  Hannahan,  121  Fed.  565,  sustaining  bill  for  pre- 
liminary injunction  to  enjoin  labor  organisation  from  causing  strike 
among  complainant's  employees  in  interfering  with  carriage  of  mails; 
dissenting  opinion  in  Missouri  Pacific  Ry.  Co.  v.  United  States,  189  U.  S. 
288,  47  L.  Ed.  816,  23  Sup.  Ct.  511,  majority  holding  suit  to  enjoin 
carriers  from  discriminating  between  localities  violating  act  to  regulate 
commerce  could  not  be  brought  by  United  States  law  officers  prior  to 
Act  1903;  Addyston  Pipe  etc.  Co.  v.  United  States,  175  U.  S.  230, 
44  L.  Ed.  143,  20  Sup.  Ct.  103,  (affirming  85  Fed.  301,  46  L.  R.  A.  122, 
29  C.  C.  A.  141),  enjoining  combination  to  keep  up  price  of  pipe;  dis- 
senting opinion  in  United  States  v.  Trans-Missouri  Freight  Assn.,  166 
U.  S.  356,  41  L.  Ed.  1033,  17  Sup.  Ct.  564,  arguendo. 

Distinguished  in  State  v.  O'Leary,  155  Ind.  533,  58  N.  E.  706,  holding 
plaintiff  not-  entitled  to  order  restraining  keeping  of  gambling-house 
where  there  was  no  proof  of  actual  or  probable  injury  to  property 
rights. 

Congress  may  prohibit  Interference  with  commerce  and  mail  transporta- 
tion, and  prosecute  by  indictment. 

Approved  in  Morris  v.  United  States,  229  Fed.  519,  act  of  Congress 
prescribing  punishment  for  breaking  seal  of  railroad  car  containing  inter- 
state shipment,  or  entering  such  car  with  intent  to  commit  larceny, 
or  stealing  goods  from  such  car,  is  valid;  Zikos  v.  Oregon  etc.  Nav.  Co., 
179  Fed.  898,  Employers'  Liability  Act  of  April  22,  1908,  is  valid,  and 
railroad  section-hand  and  crews  working  under  him  are  fellow-servants; 
Kansas  Natural  Gas  Co.  v.  Haskell,  172  Fed.  561,  act  of  Oklahoma  pro- 
hibiting construction  of  pipe-lines  for  transportation  of  natural  gas 
within  State  except  by  corporations  organized  thereunder  whose  charters 
forbid  transportation  of  such  gas  out  of  State,  is  invalid;  Watson  v.  St. 
Louis  etc.  Ry.  Co.,  169  Fed.  953,  955,  Federal  Employers'  Liability  Act 
of  1908  abolishing  fellow-servant  rule  and  limiting  its  application  to 
railroads  is  valid;  Wabash  R.  Co.  v.  United  States,  168  Fed.  4,  10,  93 
C.  C.  A.  393,  amendment  of  1903  to  Safety  Appliance  Act  applies  to  all 
cars  and  trains  operated  by  carrier  in  interstate  commerce  whether 
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operated  between  points  in  the  same  State,  or  whether  empty,  or  whether 
traffic  is  interstate;  Smeltzer  v.  St.  Louis  etc.  R.  Co.,  158  Fed.  657,  pro- 
vision of  Hepburn  Act  of  1906  making  initial  carrier  liable  for  loss 
whether  occurring  on  its  own  or  connecting  lines,  and  prohibiting 
limitation  of  such  liability  by  contract,  is  valid;  United  States  v.  Col- 
orado etc.  R.  Co.,  157  Fed.  326,  332,  18  Ann.  Gas.  893,  15  L.  R.  A. 
(N.  S.)  167,  85  C.  C.  A.  27,  Safety  Appliance  Act  of  1893  as  amended 
in  1896  and  1903  applies  to  railroad  engaged  in  interstate  commerce 
operating  entirely  within  single  State;  Painter  v.  Napoleon  Township, 
156  Fed.  293,  trustee  in  bankruptcy  may  maintain  suit  under  Bank- 
ruptcy Act  of  1898  against  township  or  its  trustees  to  recover  prefer* 
ence ;  Snead  v.  Central  of  Georgia  Ry.  Co.,  151  Fed.  615,  and  Spain  v. 
St.  Louis  etc.  R.  Co.,  151  Fed.  527,  Federal  Employers'  Liability  Act 
of  June  11,  1906,  is  valid  regulation  of  interstate  commerce;  Inter- 
national Text-Book  Co.  v.  Lynch,  81  Vt.  109,  69  Atl.  544,  foreign  cor- 
poration giving  instruction  in  State  is  subject  to  license  tax;  dissenting 
opinion  in  Adair  v.  United  States,  208  U.  S.  187,  IS  Ann.  Oas.  764,  52 
L.  Ed.  448,  28  Sup.  Ct.  277,  majority  holding  provision  of  act  of  1898 
making  it  criminal  offense  for  interstate  carrier  to  discharge  employee 
because  of  membership  in  labor  union  is  invalid;  dissenting  opinion  in 
Howard  v.  Illinois  Central  R.  R.  Co.,  207  U.  S.  523,  525,  532,  52  L.  Ed. 
319,  320,  323,  28  Sup.  Ct.  141,  majority  holding  Federal  Employers'  Lia- 
bility Act  of  1906  includes  subjects  not  within  power  of  Congress  so 
interblended  with  others  within  its  powers  as  to  make  whole  invalid; 
United  States,  v.  Freight  Assn.,  166  U.  S.  343,  41  L.  Ed.  1028,  17  Sup. 
Ct.  560,  enjoining  unlawful  combination  affecting  commerce;  North 
Bloomfield  etc.  Min.  Co.  v.  United  States,  88  Fed.  675,  32  C.  C.  A.  84 
(affirming  81  Fed.  248),  upholding  act  regulating  hydraulic  mining  for 
protection  of  navigable  rivers;  Clune  v.  United  States,  159  U.  S.  592, 
40  L.  Ed.  270,  16  Sup.  Ct.  125,  arguendo. 

Distinguished  in  United  States  v.  Joint  Traffic  Assn.,  76  Fed.  898, 
United  States  cannot  enjoin  railroad  association  from  effecting  agree- 
ment alleged  illegal  under  interstate  commerce  law;  dissenting  opinion 
in  United  States  v.  Allen,  179  Fed.  24,  103  C.  C.  A.  1,  majority  holding 
government,  having  no  legal  or  equitable  estate  in  allotment,  may  main- 
tain suit  to  cancel  conveyances  made  in  violation  of  restrictions  upon 
alienation,  although  citizenship  has  been  conferred  upon  Indians.     * 

Bight  to  compel  obedience  to  laws  by  force  does  not  exclude  appeal  to 
court*  to  prevent  disobedience. 

Approved  in  Missouri  v.  Illinois,  180  U.  S.  236,  45  L.  Ed.  510,  21  Sup. 
Ct.  342,  holding  threatened  daily  transportation  of  large  quantities  of 
sewage  to  Mississippi  River  by  Chicago  sanitary  district  injuring  Mis- 
souri water  supply,  creates  controversy  between  States;  Mackenzie  y. 
Minis,  132  Ga.  333,  16  Ann,  Cas.  723,  23  L.  R.  A.  (N.  S.)  1008,  63  S.  E. 
905,  granting  injunction  to  restrain  continual  trespasses  on  land  by  dis- 
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s  \J^d  employee  who  was  insolvent;  State  v.  Zachritz,  166  Mo.  314,  65 
^^^  1000,  holding,  under  Rev.  Stats.  1899,  §  4943,  attorney  general 
°^^-  Maintain  injunction  suit  in  name  of  State  to  enjoin  bookmakers 
g  *^^*ing  licenses  by  fraud. 

/^V^inguished  ^  Louisiana  v.  Texas,  176  U.  S.  19,  44  L.  Ed.  354,  20 
\IV\^'  ^^  folding  enforcement  of  regulations  established  by  Texas 

^     m  officer,  which  places  embargo  on  interstate  commerce  from  Louisi- 

*^fc>  creates  no  controversy  between  States. 

Right  to  injunctive  relief  where  complainant  has  remedy  by  force. 
Note,  16  Ann.  Oas.  730. 

United  States  has  such  property  in  mails  as  to  Justify  its  salt  for  In- 
junction against  interference. 

Approved  in  Union  Pac.  R.  Co.  v.  United  States,  219  Fed.  435,  134 
C.  C.  A.  325,  railroad  carrying  mails  under  contract  cannot  claim  exemp- 
tion from  liability  on  ground  that  it  was  performing  governmental  func- 
tion, but  deductions  from  pay  of  mail  contractors  by  postmaster-general 
is  full  settlement;  United  States  v.  Atlantic  Coast  Line  R.  Co.,  215  Fed. 
59,  L.  R.  A.  1915A,  374,  131  C.  C.  A.  364,  government  may  not  recover 
for  loss,  due  to  bailee's  negligence,  of  diamonds,  which  are  nonmailable; 
United  States  v.  Shauver,  214  Fed.  156,  migratory  birds  are  not  prop- 
erty of  United  States  and  act  of  Congress  protecting  them  is  invalid; 
United  States  v.  Hamburg-Amerikanische  Packetfahrt  Actien  Gesell- 
schaft,  212  Fed.  43,  128  C.  C.  A.  496,  holding,  in  libel  for  loss  of  mail, 
that  statute  limiting  liability  of  ship  owner  applies  to  government; 
United  States  v.  Gray,  201  Fed.  294,  119  C.  C.  A.  529,  government  may 
sue  to  recover  damages  for  breach  of  lease  made  by  Indian  allottee  in 
order  to  protect  property  right  of  Indian;  United  States  v.  Allen,  179 
Fed.  17,  103  C.  C.  A.  1,  government  having  no  legal  or  equitable  estate 
in  allotment  may  maintain  suit  to  cancel  conveyances  by  Indian  allottees 
made  in  violation  of  restrictions  on  alienation,  although  Indians  are 
citizens;  United  States  v.  Churchyard,  132  Fed.  84,  suit  by  material- 
man in  name  of  United  States  on  contractor's  land  under  28  Stat.  278, 
is  one  in  which  United  States  is  plaintiff  within  Judiciary  Act  of  1888, 
§  I ;  State  v.  Louisville  etc.  R.  Co.,  97  Miss.  43,  Ann.  Oas.  19120,  1150, 
51  South.  921,  granting  injunction  to  restrain  foreign  railroad  from  en- 
gaging in  intrastate  commerce  because  of  its  removal  of  case  to  Federal 
court  in  violation  of  law;  State  v.  Pacific  Express  Co.,  80  Neb.  831,  18 
L.  R.  A.  (N.  S.)  664,  115  N.  W.  622,  State  may  sue  to  enjoin  carrier 
from  violating  rate  statute;  dissenting  opinion  in  Henry  v.  State,  87 
Miss.  112,  39  South.  891,  arguendo. 

Distinguished  in  United  States  v.  Sutton,  165  Fed.  255,  under  provi- 
sion of  Federal  statute  making  it  criminal  offense  to  introduce  liquor 
into  Indian  country,  indictment  will  not  lie  for  taking  liquor  upon  land 
within  State  allotted  in  severalty  to  Indian. 
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Right  of  United  States  to  maintain  civil  action.    Note,  Ann.  Cas. 
1912D,  517. 

Public  nuisance,  such  as  obstruction  of  highway,  may  be  abated  by 
government* 

Approved  in  Heckman  v.  United  States,  224  U.  S.  440,  56  L.  Ed.  831, 
32  Sup.  Ct.  424,  Congress  has  power  to  authorize  government  to  main- 
tain statutory  restrictions  upon  alienation  of  Indian  allotted  lands; 
Loewe  v.  Lawlor,  208  U.  S.  302,  303,  52  L.  Ed.'  503,  28  Sap.  Ct.  301, 
combination  of  labor  organizations  and  its  members  to  compel  manu- 
facture of  goods  sold  in  other  States  to  unionize  his  shops  and  on  his 
refusal  to  boycott  his  goods  and  prevent  sale  in  other  States  than  his 
own  is  violation  of  Anti-trust  Act  of  1890;  West  Virginia  v.  Adams 
Express  Co.,  219  Fed.  799, 135  C.  C.  A.  464,  fact  that  act  of  West  Vir- 
ginia exempts  carrier  from  provision  that  person  acting  as  agent  or 
employee  of  manufacturer  or  seller  of  intoxicating  liquor  shall  be  guilty 
as  principal,  does  not  prevent  issuance  of  injunction  to  restrain  habitual 
giving  of  aid  by  carrier  to  those  engaged  in  violating  law;  Bowling  v. 
United  States,  191  Fed.  22,  111  C.  C.  A.  561,  government  may  maintain 
suit  to  set  aside  conveyance  of  land  by  allottees  or  heirs  in  violation  of 
restrictions  on  alienation;  Dittgen  v.  Racine  Paper  Goods  Co.,  164  Fed. 
85,  overruling  demurrer  to  bill  to  enjoin  injury  to  manufacturing  busi- 
ness by  circulating  statements  that  product  is  infringement  of  patents ; 
United  States  v.  Southern  Ry.  Co.,  164  Fed;  353,  acts  of  Congress  of 
March  2,  1893,  known  as  "Safety  Appliance  Acts"  are  valid;  Sloss- 
Sheffield  Steel  etc.  Co.  v.  Johnson,  147  Ala.  386,  119  Am.  St.  Rep.  89,  11 
Ann.  Oas.  285,  8LR.A.  (N.  S.)  226,  41  South.  908,  property  owner 
forced  to  take  circuitous  route  to  reach  property  because  of  dumping  of 
slag  in  street  is  entitled  to  injunctive  relief  as  suffering  special  damages 
from  public  nuisance;  Stead  v.  Fortner,  255  HI.  476,  99  N.  E.  683,  en- 
joining maintenance  of  place  for  sale  of '  intoxicating  liquors  in  viola- 
tion of  law;  Trowbridge  v.  Tupper,  210  Mass.  381,  96  N.  E.  1097,  affirm- 
ing decree  for  plaintiff  in  suit  by  board  of  health  to  restrain  violation 
of  statute  prohibiting  use  of  buildings  for  stable  without  license  from 
board  of  health,  upon  condition  that  city  be  amended  to  make  city  party 
plaintiff;  Southern  Leasing  Co.  v.  Ludwig,  217  N.  Y.  104,  111  N.  E.  472, 
refusing  mandatory  injunction  to  compel  superintendent  of  buildings  to 
revoke  permit  for  sky  sign  violating  passed  ordinance  subsequent  to 
permit  but  before  work  was  done,  where  mandamus  was  adequate 
remedy;  State  ex  rel.  Lyon  v.  Columbia  Water  Power  Co.,  82  S.  C.  191, 
129  Am.  St  Ren.  876,  17  Ann.  Gas.  843.  22  L.  R.  A.  (N.  S.)  435.  63 
S.  E.  889,  in  proceeding  by  State  against  city  and  canal  company  to  en- 
join obstruction  of  navigation,  court  could  not  require  respondents  to 
put  locks  in  order,  where  act  transferring  canal  expressly  provided  trus- 
tees were  not  to  be  required  to  attend  to  locks;  State  v.  Ehrlick,  65 
W.  Va.  708,  711,  23  L.  R.  A.  (N.  S.)  691,  64  S.  E.  939,  940,  denying  in- 
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Jaa<5*ion  at  suit  of  State  to  restrain  maintenance  of  "turf  exchange*' 

.       l^nrpose  of  betting  on  horse-races,  where  no  injury  to  property 

<wf^^  was  shown;  American.  Steel  etc.  Co.  v.  Wire  Drawers  etc.  Unions, 

44 ft     ^«*-  61*>  «*<*  Vegelahn  v.  Gnntner,  167  Mass.  99,  57  Am.  St.  Rep. 

»    3*>  L.  R.  A.  724,  44  N.  E.  1078,  maintaining  patrol  to  prevent  work- 

,**      entering  plaintiff's  employ  may  be  enjoined  as  obstruction  to 

p  ^^^  5  dissenting  opinion  in  United  States  v.  Delaware  etc.  Co.,  164 

mfe  256,  majority  holding  "commodities  clause"  of  Interstate  Com- 

u^*1*^  Act  of  1906  as  applied  to  railroad  companies  owning  coal  land? 

^     than  fifty  years  before,  was  invalid. 


dght  of  State  to  enjoin  act  which  is  both  public  nuisance  and 
crime.    Note,  IS  Ann.  Oas.  794. 

^^olty  may  ndMi  prtlle  luiJaau*  *y  Injection. 

V     "proved  in  Bliss  v.  Anaconda  Copper  Min.  Co.,  167  Fed.  366,  deny- 
^^>  Xnjunction  to  restrain  operation  of  smelter  injuring  crops  of  farms 
\fl  ^precipitating  arsenic ;  Robinson  v.  Baltimore  etc.  R.  Co.,  129  Fed.  756, 
64  C.  C.  A.  281,  where  coal  shipper  attempted  to  compel  carrier  to  re- 
ceive coal  at  siding  other  than  coal  siding,  and  in  so  doing  obstructed 
traffic,  it  may  be  enjoined  as  nuisance;  State  v.  Paxson,  119  Ga.  734, 
46  S.  E.  874,  attorney  general  may  bring  information  in  name  of  State 
for  recovery  of  land  belonging  to  State,  and  in  aid  thereof  obtain  in- 
junction restraining  trespass;  Muncie  Nat.  Gas  Co.  v.  Muncie,  160  Ind. 
106,  66  N..  E.  440,  holding  city  may  sue  as  representative  of  inhabitants 
to  enforce  contract  of  gas  company  to  supply  gas  to  consumers  at  fixed 
price;  State  ex  rel.  Jackson  v.  Lindsay,  85  Kan.  83,  84,  35  L.  B.  A. 
(N.  S.)  810,  116  Pac.  208,  granting  injunction  to  restrain  keeping  of 
insane  persons  in  unlicensed  asylum  in  violation  of  law  thereby  disturb- 
ing peace  o£  community ;  State  v.  Rabinowitz,  85  Kan.  850,  39  L.  R.  A. 
(N.  S.)  187,  118  Pac.  1043,  granting  injunction  to  restrain  use  of  city 
streets  and  alleys  for  sale  and  delivery  of  intoxicating  liquor;  Grand 
Rapids  Bd.  of  Health  v.  Vink,  184  Mich.  696,  151  N.  W.  675,  enjoining 
Temoval  of  city  garbage  by  others  than  licensed  garbage  men;  State  v. 
Louisiana  etc.  Grand  Road  Co.,  116  Mo.  App.  199,  92  S.  W.  161,  restrain- 
ing unauthorized  exaction  of  tolls  on  public  highway  at  suit  of  State 
on  relation  of  county  prosecutor;  Iverson  v.  Dilno,  44  Mont.  274,  277, 
119  Pac.  721,  722,  granting  injunction  to  restrain  members  of  labor 
union  from  parading  before  plaintiff's  boarding-house;  Reaves  v.  Terri- 
tory, 13  Okl.  403,  74  Pac.  953,  upholding  action  in  name  of  territory  to 
sajoin  public  nuisance  in  running  disorderly  theater. 

Distinguished  in  State  v.  Patterson,  14  Tex.  Civ.  App.  469,  37  S.  W. 
479,  refusing  to  enjoin  public  gaming-house. 

Nuisance  enjoined  at  suit  of  private  citizen.    Note,  1  Ann.  Oas.  39. 
XVII— 19 
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Is  general,  equity  cannot  enjoin  commission  of  crimes. 
Approved  in  Strickland  v.  Knight,  47  Fla.  330,  36  South.  364,  dissolv- 
ing injunction  restraining  county  commissioners  from  illegally  grant* 
ing  liquor  license  in  district  where  local  option  prohibits  sale,  where  no 
equitable  grounds  shown  in  bill ;  Underhill  v.  Murphy,  117  Ky.  649,  111 
Am.  St.  Rep.  267,  78  S.  W.  484,  upholding  strike  injunction  to  protect 
plaintiff's  business  and  prevent  violence  toward  and  intimidation  of  em- 
ployers, though  code  provides  for  security  to  keep  peace;  dissenting 
opinion  in  State  v.  Wood,  155  Mo.  476,  56  S.  W.  487,  majority  issuing 
writ  of  prohibition  to  restrain  Circuit  Court  from  proceeding  in  injunc- 
tion suit  to  restrain  enforcement  of  beer  inspection  law;  Rhodes  etc. 
Mfg.  Co.  v.  New  Hampshire,  70  Fed.  723,  Federal  court  cannot  enjoin 
State  officials  from  prosecuting  criminal  proceedings  under  law  alleged 
unconstitutional;  Taylor  v.  Kercheval,  82  Fed.  499,  court  of  equity  can- 
not restrain  marshal  from  removing  deputy;  State  v.  Patterson,  14  Tex. 
Civ.  App.  470,  37  S.  W.  480,  nonenforcement  of  law  does  not  justify 
equity  in  enjoining  commission  of  offense  of  keeping  gambling-house; 
Consolidated  Steel  etc.  Co.  v.  Murray,  80  Fed.  828,  arguendo. 

Injunction  may  Issue  to  prevent  Interference  with  property  rights  violat- 
ing criminal  laws. 

Approved  in  New  York  etc.  R.  R.  Co.  v.  Interstate  Commerce  Comm., 
200  U.  S.  404,  50  L.  Ed.  527,  26  Sup.  Ct.  272,  carrier  adjudged  to  have 
violated  commerce  act  by  rebating  may  be  restrained  from  further  like 
violations  but  should  not  be  enjoined  in  general  terms  from  violating 
act  in  any  particular;  Paine  Lumber  Co.  v.  Neal,  212  Fed.  266,  holding 
suit  to  enjoin  enforcement  of  agreement  between  members  of  carpen- 
ters and  woodworkers'  unions  violating  Anti-trust  Act  could  only  be 
maintained  by  government,  or  State  of  New  York,  and  not  by  third  per- 
son injured  thereby;  Irving  v.  Neal,  209  Fed.  478,  granting  injunction 
to  restrain  boycotting  of  open  shop  by  combination  in  restraint  of  inter- 
state commerce,  at  suit  of  manufacturer  specially  injured;  Long  v. 
Southern  Express  Co.,  201  Fed.  444,  granting  injunction  to  restrain  ex- 
press company  of  Georgia  from  transporting  liquor  illegally  sold  in  that 
State  and  coming  into  competition  with  legal  sales  in  interstate  com- 
merce made  by  resident  of  Florida  to  purchasers  in  Georgia;  Gold  field 
Consol.  Mines  Co.  v.  Richardson,  194  Fed.  201,  mine  owners  could  sue 
to  enjoin  purchase  of  ore  stolen  from  mines  by  employees  with  such 
cunning  as  to  outwit  detection ;  Mannington  v.  Hocking  Valley  Ry.  Co., 
183  Fed.  140,  suit  based  on  alleged  violation  of  Sherman  Anti-trust  Act 
of  1890,  whereby  special  injuries  are  inflicted  on  complainants,  is.  within 
jurisdiction  of  Federal  court  regardless  of  citizenship  of  parties ;  Macon 
Grocery  Co.  v.  Atlantic  Coast  Line  R.  Co.,  163  Fed.  752,  power  given  to 
commerce  commission  by  Hepburn  Act  of  1906  does  not  deprive  Fed- 
eral court  of  power  to  enjoin  enforcement  of  unreasonable  interstate 
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rate;  Sailors'  Union  v.  Hammond  Lumber  Co.,  156  Fed.  453,  85  C.  C.  A. 
16,  affirming  injunction  to  restrain  sailors'  unions  from  interfering'  with 
business  of  lumber  company  by  preventing  operation  of  its  vessels  dur- 
ing strike;  United  States  v.  Adair,  152  Fed.  752,  act  of  Congress  of 
1898  making  it  criminal  offense  for  interstate  carrier  to  discharge  em- 
ployee because  of  membership  in  labor  union  is  valid ;  Illinois  Cent.  Ry. 
Co.  v.  Caffrey,  128  Fed.  774,  holding  equity  will  enjoin  ticket  brokers 
from  purchasing  unused  portion  of  valid  nontransferable  return  tickets 
and  reselling  same;  Union  Pac.  R.  R.  Co.  v.  Ruef,  120  Fed.  106,  111, 
125,  awarding  injunction  against  union  pickets  and  sympathizers  sta- 
tioned around  complainant's  carshops  interfering  with,  threatening  and 
assaulting  employees;  Southern  Exp.  Co.  v.  Ensley,  116  Fed.  761,  hold- 
ing equity  will  restrain  enforcement  of  invalid  ordinance  imposing 
license  fee  on  interstate  express  companies;  United  States  v.  Haggerty, 
116  Fed.  517,  holding  equity  will  enjoin  striking  coal  miners  from  camp- 
ing near  mine  to  incite  laboring  miners  to  strike;  Reinecke  Coal  Min. 
Co.  v.  Wood,  112  Fed.  483,  sustaining  motion  for  injunction  pendente 
lite  to  prevent  union  men  from  maintaining  camps  of  armed  men  near 
complainant's  mines  to  intimidate  nonunion  laborers;  Southern  Ry.  Co. 
v.  Machinists'  etc.  Union,  111  Fed.  50,  51,  52,  53,  enjoining  members  of 
labor  union  from  interfering  with  nonunion  men  and  their  employers; 
Wong  Wai  v.  Williamson,  103  Fed.  5,  holding  equity  will  grant  injunc- 
tion restraining  health  officers  from  enforcing  unlawful  restrictions 
upon  right  of  plaintiff  to  travel  in  interest  of  his  business;  Hardie- 
Tynes  Mfg..  Co.  v.  Cruise,  189  Ala.  81,  66  South.  662,  granting  injunc- 
tion to  restrain  picketing  by  former  employees  during  strike;  Lyric 
Theater  Co.  v.  State,  98  Ark.  441,  136  S.  W.  175,  reversing  injunction 
to  restrain  giving  of  performances  at  theater  on  Sunday  in  violation  of 
law ;  State  v.  Vaughan,  81  Ark.  126,  118  Am.  St.  Rep.  29,  11  Ann.  Gas. 
277,  7  L.  R.  A.  (N.  S.)  899,  98  S.  W.  690,  refusing  to  enjoin  mainte- 
nance of  place  for  selling  pools  on  horse-races,  as  nuisance  not  affect- 
ing property  rights  or  public  health ;  Pierce  v.  Stablemen 's  Union  Local 
No.  8760,  156  Cal.  73,  103  Pac.  326,  granting  injunction  to  restrain 
strikers  from  picketing  former  employer's  place  of  business;  People  ex 
rel.  Miller  v.  Tool,  35  Colo.  237, 117  Am.  St.  Rep.  198,  6  L.  R.  A.  (N.  S.) 
822,  86  Pac.  227,  State  may  enjoin  conspiracy  to  pervert  election  by 
corruption  of  ballot-box;  Denver  Jobbers'  Assn.  v.  People  ex  rel.  Dick- 
son, 21  Colo.  App.  396,  122  Pac.  425,  State  may  enjoin  illegal  combina- 
tions of  dealers  in  food  products;  Carr  v.  Washington  etc.  Ry.  Co.,  44 
App.  D.  C.  555,  affirming  decree  of  Supreme  Court  enjoining  excise 
board,  at  suit  of  railroad  showing  special  damage,  from  granting  liquor 
licenses  to  keepers  of  saloons  adjoining  railroad  station  in  violation  of 
law;  Leonard  v.  Abner-Drury  Brewing  Co.,  25  App.  D.  C.  177,  granting 
injunction  at  suit  of  retail  dealers  in  malt  liquors  to  restrain  combina- 
tion of  brewing  companies  from  inducing  another  company  by  threats 
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and  intimidation  to  join  association,  which  will  result  in  rise  of  prices ; 
Mayor  etc.  of  Shellman  v.  Saxon,  134  Oa.  32,  27  L.  R.  A.  (N.  S.)  452,  67 
S.  E.  440,  reversing  injunction  to  restrain  city  or  its  officers  from  arrest- 
ing person  licensed  to  sell  liquor  under  penal  ordinances,  where  no  irrep- 
arable damage  to  property  rights  was  threatened;  People  v.  Prouty, 
262  111.  221,  Ann.  Gas.  1915B,  155,  51  L.  R.  A.  (N.  S.)  1140,  104  N.  E. 
389,  holding  in  junctional  order  in  divorce  decree  not  to  remarry  was 
void  and  reversing  judgment  of  contempt  for  violation  of  such  order; 
A.  R.  Barnes  &  Co.  v.  Chicago  Typographical  Union  No.  16,  232  111.  437, 
13  Ann,  Gas.  54,  14  L.  R.  A.  (N.  S.)  1018,  83  N.  E.  945,  enjoining  mem- 
bers of  labor  union  from  persuading  men  to  quit  complainant's  employ 
or  from  persuading  customers  to  abstain  from  dealing  with  complain- 
ants; State  v.  O'Leary,  155  Ind.  532,  58  N.  E.  705,  holding  circum- 
stance that  acts  constituting  nuisance  are  punishable  as  crimes  or 
misdemeanors  is  not  sufficient  to  defeat  injunction ;  Respass  v.  Common- 
wealth, 131  Ky.  816,  21  I*.  R.  A.  (N.  S.)  886,  115  S.  W.  1133,  granting 
injunction  at  suit  of  State  to  restrain  maintenance  of  gambling-house 
for  betting  on  horse-races;  Itzkovitch  v.  Whitaker,  117  La.  710, 116  Am. 
St.  Rep.  215,  42  South.  229,  enjoining  taking  picture  for. rogues'  gallery 
of  person  accused  of  crime,  where  necessity  of  picture  for  identification 
is  not  shown ;  State  v.  Chicago  etc.  R.  Co.,  88  Neb.  675,  678,  34  L.  R.  A. 
(N.  S.)  250,  130  N.  W.  297,  298,  enjoining  violation  by  railroad  of  act 
of  1909  forbidding  intoxication  and  drinking  of  intoxicating  liquors 
upon  railroad  trains ;  Cumberland  etc.  Mfg.  Co.  v.  Glass  Blowers '  Assn., 
59  N.  J.  Eq.  56,  46  Atl.  210,  holding  equity  has  jurisdiction  to  enjoin 
continuing  trespass  to  property  by  striking  workmen;  Ex  parte  Roper, 
61  Tex.  Cr.  76,  134  S.  W.  338,  denying  habeas  corpus  to  release  person 
committed  for  contempt  of  injunction  restraining  unlawful  sale  of 
liquor;  dissenting  opinion  in  Daniels  v.  Portland  Gojd  Min.  Co.,  202 
Fed.  644,  45  L.  R.  A.  (N.  S.)  827,  121  C.  C.  A.  47,  majority  denying 
injunction  to  restrain  persons  from  operating  assay  offices  and  purchas- 
ing stolen  ore,  where  other  assayers  were  interested  as  complainants; 
dissenting  opinion  in  American  Federation  of  Labor  v.  Buck's  Stove 
etc.  Co.,  33  App.  D.  C.  131,  32  L.  R.  A.  (N.  S.)  748,  majority  granting 
injunction  pendente  lite  against  further  prosecution  of  boycott ;  dissent- 
ing opinion  in  National  Protective  Assn.  v.  Cumming,  170  N.  Y.  348,  63 
N.  E.  380,  majority  affirming  order  of  lower  court  refusing  injunction 
against  union  which  refuses  to  allow  its  members  to  work  with  mem- 
bers of  rival  organization;  Consolidated  Steel  etc.  Co.  v.  Murray,  80 
Fed.  827,  enjoining  unlawful  conspiracy  by  members  of  labor  unions  to 
interfere  with  plaintiff's  business;  Nashville  etc.  Ry.  Co.  v.  McConnell, 
82  Fed.  77,  novelty  of  use  for  which  asked  is  not  fatal  objection  to  issu- 
ance of  injunction ;  American  Steel  etc.  Co.  v.  Wire  Drawers  etc.  Unions, 
90  Fed.  613,  615,  enjoining  interference  with  employees  by  strikers; 
United  States  v.  Sweeney,  95  Fed.  446,  punishing  violation  of  injunc- 
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tion  against  strikers;  Gulf  etc.  Ry.  Co.  v.  Miami  S.  8.  Co.,  86  Fed.  421, 
30  C.  C.  A.  142,  arguendo. 

Distinguished  in  Camden  etc.  Ry.  Co.  v.  Catlettsburg,  129  Fed.  430, 
denying  jurisdiction  to  enjoin  prosecuting  of  railroad  for  failure  to 
obey  ordinance  requiring  flagmen  at  street  crossings;  dissenting  opinion 
in  State  v.  Chicago  etc.  R.  Co.,  88  Neb.  680,  S4  L.  R.  A.  (N.  S.)  250,  130 
N.  W.  299,  majority  enjoining  violation  by  railroad  of  act  of  1909  for- 
bidding intoxication  and  drinking  of  intoxicating  liquors  upon  railroad 
trains. 

Injunction  as  remedy  against  injury  to  business  or  property  by 
strikers.    Note,  4  Ann.  Cas.  784.      « 

Injunction  against  strikes.    Note,  28  L.  R.  A.  468. 

Injunction  against  crime  involving  property  right.    Note,  3  L.  R.  A. 
(N.  S.)  623. 

State's  right  to  enjoin  public  nuisance  which  is  also  a  crime.    Note, 
16  L.  R.  A.  <N.  S.)  748. 

Court  issuifig  injunction  has  power  to  inquire  Into  disobedience  thereof. 
Approved  in  Smith  v.  Speed,  11  Okl.  109,  111,  55  L.  R.  A.  402,  66 
Pac.  515,  516,  following  rule;  United  States  v.  Toledo  Newspaper  Co., 
220  Fed.  473,  holding  court  may  by  summary  process  in  contempt  pre- 
vent obstruction  of  administration  of  justice  in  pending  case  by  news- 
paper; United  States  v.  Colo,  216  Fed.  667,  where  injunction  had  been 
issued  against  union  miners  restraining  violence  against  property  and 
nonunion  employees  of  mining  company,  language  inciting  others  to 
violence  was  contempt;  In  re  Rice,  181  Fed.  219,  attorney  acting  in  vio- 
lation of  injunction  in  name  of  client  and  carrying  out  client's  com- 
mand is  guilty  of  contempt,  though  not  party  to  suit ;  Bernard  v.  Frank, 
179  Fed.  517,  101  C.  C.  A.  459,  corporation  organized  by  person  en- 
joined from  infringing  patent  is  bound  by  injunction  and  may  be  pun- 
ished for  contempt;  International  Paper  Co.  v.  Chaloux,  165  Fed.  436, 
91  C.  C.  A.  465,  judgment  of  contempt  for  disobedience  of  order  in  ac- 
tion at  law  for  protection  of  private  rights  is  not  final,  and  not  review- 
able on  writ  of  error;  Ex  parte  Haggerty,  124  Fed.  446,  ordering  peti- 
tioners imprisoned  for  violation  of  injunction  against  strikers  remanded 
to  custody  of  jailer;  Ex  parte  Richards,  117  Fed.  668,  fining  persons 
found  guilty  of  violating  injunction  against  union  men  to  prevent  inter- 
ference with  complainant's  laborers,  and  ordering  commitment  until 
payment;  Re  Gompers,  40  App.  D.  C.  323,  applying  rule  in  contempt  pro- 
ceeding for  violation  of  injunction  prohibiting  boycotting  and  black- 
listing; McDougall  v.  Sheridan,  23  Idaho,  222,  128  Pac.  965,  holding 
powgr  of  court  to  punish  for  contempt  is  inherent,  and  right  exists  with- 
out jury  trial,  in  action  against  newspaper  for  interfering  with  proceed- 
ings of  court;  Anderson  v.  Indianapolis  etc.  Forging  Co.,  34  Ind.  App. 
106.  72  N.  E.  279,  statute  regulating  procedure  in  contempt  and  requir- 
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ing  acquittal  on  sworn  denial  of  facts  charged  as  contempt  does  not 
apply  to  contempt  for  violation  of  injunction ;  Hurley  v.  Commonwealth, 
188  Mass.  444,  74  N.  E.  678,  judgment  adjudging  one  guilty  of  criminal 
contempt  is  reviewable  on  error;  Commonwealth  v.  Shecter,  250  Pa.  St. 
290,  95  Atl.  470,  holding  court  could  not  attach  defendant  to  answer 
charge  of  contempt  in  failing  to  obey  order  of  another  court;  In  re 
Meggett,  105  Wis.  293,  81  N.  W.  420,  holding  court  having  power  to 
order  repayment  of  money  received  in  violation  of  injunction  may 
punish  refusal  as  contempt;  Pokegama  etc.  Lumber  Co.  v.  Klamath 
River  Lumber  etc.  Co.,  86  Fed.  539,  advice  of  counsel  is  no  defense  to 
violation  of  restraining  order;  Nassau  Elec.  R.  R.  Co.  v.  Sprague  Elec. 
Ry.  etc.  Co.,  95  Fed.  415,  37  C.  C.  A.  146,  order  fining  for  violation  of 
preliminary  injunction  is  not  reviewable  except  upon  final  appeal; 
United  States  v.  Sweeney,  95  Fed.  447,  courts  have  power  and  duty  to 
punish  violations  of  their  injunctions;  American  Steel  etc.  Co.  v.  Wire 
Drawers  etc.  Unions,  90  Fed.  604,  arguendo. 

Distinguished  in  In  re  Reese,  107  Fed.  946,  947,  47  C.  C.  A.  87,  holding 
person  not  party  defendant  cannot  be  punished  for  conteigpt  in  violating 
injunction  on  theory  that  he  is  bound  by  the  order. 

Enforcing  of  Injunction  by  contempt  proceedings,  is  not  executing 
criminal  law,  nor  depriving  party  of  jury  rights. 

Approved  in  Bessette  v.  W.  B.  Conkey  Co.,  194  U.  S.  330,  337,  48 
L.  Ed.  1002,  1005,  24  Sup.  Ct.  665,  order  finding  one  not  party  to  suit 
guilty  of  contempt  in  violating  injunction  is  reviewable  in  Circuit  Court 
of  Appeals  by  writ  of  error;  Merchants '  Stock  etc.  Co.  v.  Board  of 
Trade  of  Chicago,  201  Fed.  25,  26, 120  C.  C.  A.  582,  affirming  conviction 
of  criminal  contempt  in  summary  proceeding  against  stock  and  grain  com- 
pany for  violation  of  injunction  restraining  them  from  using  quotations 
of  board  of  trade ;  In  re  Shear,  188  Fed.  678,  judge  of  bankruptcy  court 
may  summarily  punish  for  contempt,  giving  of  false  testimony  by  bank- 
rupt; Merchants'  Stock  etc.  Co.  v.  Board  of  Trade  of  Chicago,  187  Fed. 
402,  109  C.  C.  A.  230,  dismissing  writ  of  error  to  review  order  finding 
stock  company  guilty  of  contempt  of  interlocutory  injunction  where 
punitive  element  was  incidental  and  negligible;  In  re  Cole,  163  Fed.  184, 
23  L.  R.  A.  (N.  S.)  255,  90  C.  C.  A.  50,  contempt  proceedings  against 
bankrupt  need  not  be  formal,  but  petition  failing  to  allege  noncompliance 
with  order  to  pay  money  to  trustee  was  willful,  is  defective;  In  re  Fel- 
lerman,  149  Fed.  246,  two  persons  may  be  jointly  proceeded  against  for 
contempt  consisting  of  false  swearing;  Heinz  v.  Butte  etc.  Min.  Co.,  129 
Fed.  282,  284,  63  C.  C.  A.  388,  order  adjudging  one  in  contempt  for  vio- 
lation of  preliminary  injunction  not  reviewable  on  error;  In  re  Nevitt, 
117  Fed.  453,  54  C.  C.  A.  622,  holding  commitment  of  county  judge  to 
prison  until  compliance  with  mandamus  directing  levy  of  tax  is  cifil  in 
its  nature;  Ripon  Knitting  Works  v.  Schreiber,  101  Fed.  812,  814,  hold- 
ing bankruptcy  court  has  power  to  punish  by  imprisonment  bankrupt 
refusing  or  neglecting    to  surrender  property  to    trustee  as  ordered; 
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United  States  v.  Sweeney,  95  Fed.  449,  one  violating  injunction  is  not 
entitled  to  jury  trial;  State  v.  Markuson,  5  N.  D.  158,  64  N.  W.  938, 
one  charged  with  contempt  is. not  entitled  to  jury  trial;  Re  Gompers,  40 
App.  D.  C.  325,  327,  334,  335,  holding  imprisonment  for  one  year,  six 
months,  and  three  months  respectively,  imposed  upon  officers  of  labor 
organization  for  violation  of  injunction  against  boycotting  and  black- 
listing was  excessive,  and  reducing  penalties ;  McDougall  v.  Sheridan,  23 
Idaho,  220,  128  Pac.  964,  proceeding  for  contempt  against  newspaper 
interfering  with  trial  is  not  criminal  and  need  not  be  brought  in  name 
of  State;  O'Brien  v.  People,  216  111.  370,  108  Am.  St.  Rep.  219,  75  N.  E. 
114,  Laws  1893,  p.  96,  providing  for  jury  trial  in  all  cases  where  judg- 
ment is  to  be  satisfied  by  imprisonment,  does  not  apply  to  contempt  pro- 
ceedings ;  Ex  parte  Wolters,  64  Tex.  Cr.  329,  144  S.  W.  578,  refusal  by 
witness  to  answer  questions  propounded  by  investigating  committee  can- 
not be  punished  as  contempt;  Burbach  v.  Milwaukee  E.  Ry.  &  L.  Co., 
119  Wis.  386,  96  N.  W.  830,  Rev.  Stats.  1898,  §  2931,  providing  for  en- 
forcement of  costs  against  infant  by  attachment  against  guardian,  not 
violative  of  constitutional  provision  against  imprisonment  for  debt;  In 
re  Meggett,  105  Wis.  297,  81  N.  W.  422,  holding  imprisonment  until  re- 
payment of  money  received  in  violation  of  injunction  is  not  imprison- 
ment for  debt;  dissenting  opinion  in  Ex  parte  Wolters,  64  Tex.  Cr.  309, 
Ann.  Gas.  1916B,  1071,  144  S.  W.  568,  majority  holding  refusal  of  wit- 
ness before  investigating  committee  of  legislature  to  answer  proper 
questions  is  not  criminal  contempt. 

Courts,   tribunals   and   persons   authorized    to   punish    contempts. 
Note,  117  Am.  St  Rep.  952. 

Contempt  procedure  in  Federal  court.    Note,  Ann.  Gas.  1915D,  1059. 

United  States  has  jurisdiction  over  every  foot  of  soil  within  its  terri- 
tory. 

Approved  in  United  States  v.  Flournoy  etc.  Real  Estate  Co.,  69  Fed. 
893,  upholding  United  States  jurisdiction  over  Indian  reservations. 

Right  of  State  to  enjoin  acts  committed  in  another  State.    Note, 
11  Ann.  Gas.  490. 

Penalty  for  violating  lm junction  la  not  substitute  for  prosecution  for 
crime  then  committed. 

Approved  in  In  re  Chapman,  166  U.  S.  672,  41  L.  Ed.  1160, 17  Sup.  Ct. 
682,  provision  making  refusal  to  testify  before  Congress  a  misdemeanor 
is  valid,  although  refusal  is  also  punishable  as  contempt:  State  v.  Mur- 
phy, 71  Vt.  137,  41  Atl.  1038,  upholding  Vt.  Stats.,  §§  4512,  4524,  au^ 
thorizing  abatement  of  liquor  nuisances  by  injunction  and  authorizing 
punishment  of  violation  of  injunction  as  a  contempt. 

Character  of  contempt  proceeding  for  violating  injunction  to  pro- 
tect private  right.    Note,  34  L.  R.  A  (N.  S.)  876. 
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Facts  found  by  court  investigating  disobedience  of  injunction  are  not 
reviewable  on  habeas  corpus. 

Approved  in  Bessette  v.  W.  B.  Conkey  Co.,  194  U.  S.  334,  48  L.  EcL 
1004,  24  Sup.  Ct.  665,  order  finding  one  not  party  to  suit  guilty  of  con- 
tempt in  violating  injunction  is  reviewable  in  Circuit  Court  of  Appeals 
by  writ  of  error;  In  re  Chetwood,  165  U.  S.  462,  41  L.  Ed.  788,  17  Sup. 
Ct.  392,  judgments  for  contempt  are  not  reviewable  on  error  or  appeal 
but  by  certiorari ;  Tinsley  v.  Anderson,  171  U.  S.  105,  43  L.  Ed.  96,  18 
Sup.  Ct.  807,  habeas  corpus  cannot  be  used  as  writ  of  error  to  review 
contempt  commitment;  Hammond  Lumber  Co.  v.  Sailors'  Union,  167 
Fed.  814,  817, 818,  819,  820,  823,  holding  proceeding  against  members  of 
labor  unions  to  punish  them  for  contempt  for  prosecuting  criminal  con- 
spiracy to  violate  injunction  granted  in  civil  suit,  is  criminal  proceed- 
ing, and  excluding  deposition  of  respondent  taken  in  another  court  in 
obedience  to  subpoena;  In  re  Riggsbee,  151  Fed.  703,  Federal  court  can- 
not punish  for  contempt  person  not  officer  nor  suitor  therein  on  rule 
charging  him  using  its  process  to  obstruct  proceedings  in  State  court; 
Christ ensen  Engineering  Co.  v.  Westinghouse  Air  Brake  Co.,  135  Fed. 
778,  68  C.  C.  A.  476,  applying  rule  on  writ  of  error;  In  re  Dowd,  133 
Fed.  753,  denying  habeas  corpus  to  review  conviction  for  contempt  for 
violation  of  injunction  issued  by  State  court;  Bullock  Elec.  etc.  Co.  v. 
Westinghouse  Elec.  etc.  Co.,  129  Fed.  107,  63  C.  C  A.  607,  judgment  of 
conviction  of  contempt  for  violation  of  injunction  is  reviewable  on 
writ  of  error;  Christensen  Engineering  Co.  v.  Westinghouse  Air  Brake 
Co.,  129  Fed.  96,  97,  63  C.  C.  A.  598,  denying  jurisdiction,  on  error,  in 
advance  of  final  decree,  to  review  order  adjudging  one  guilty  of  con- 
tempt for  violating  interlocutory  order;  In  re  Nevitt,  117  Fed.  449,  452, 
456,  461,  54  C.  C.  A.  622,  dismissing  petitions  for  writ  of  habeas  corpus 
to  discharge  judges  of  County  Court  imprisoned  until  compliance  with 
mandamus  ordering  levy  of  tax ;  In  re  Paquet,  114  Fed.  440,  52  C.  C.  A. 
239,  denying  writ  of  prohibition  to  Circuit  Court  in  contempt  proceed- 
ings where  no  appeal  or  writ  of  error  was  taken. 

Distinguished  in  Roholf  v.  Kasemeier,  140  Iowa,  189, 13  Am.  St.  Rep. 
261,  17  Ann.  Gas.  750,  23  L.  R.  A.  (N.  S.)  1284, 118  N.  W.  279,  releasing 
on  habeas  corpus  physician  indicted  with  others  for  entering  into  agree- 
ment to  fix  fees  for  medical  and  surgical  services  as  statute  to  regulate 
pools  and  trusts  fixing  prices  of  "commodities"  did  not  include  ser- 
vices of  physician ;  dissenting  opinion  in  Ex  parte  Young:,  209  U.  S.  199, 
14  Ann.  Gas.  764, 13  L.  R.  A.  (N.  S.)  932,  52  L.  EcL  745,  28  Sup.  Ct.  441, 
majority  refusing  to  release  on  habeas  corpus  State  attorney  general 
held  for  contempt  for  refusing  to  comply  with  order  of  Federal  court 
enjoining  enforcement  of  Minnesota  rate  statute. 

Martial  law  other  than  in  time  of  war.    Note,  98  Am.  St.  Rep.  773. 

Strikes  and  strikers — What  is  unlawful  interference  or  intimida- 
tion.   Note,  61  Am.  St.  Rep.  711. 
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Right  to  jury  trial  in  contempt  proceedings.   Note,  Ann.  Can.  1913D, 
458. 

Miscellaneous.  Cited  in  A.  B.  Farquhar  Co.  v.  National  Harrow  Co., 
102  Fed.  715,  49  L.  R.  A.  755,  42  C.  C.  A.  600,  holding  complainant 
entitled  to  injunctive  relief  against  circulation  of  circulars  in  bad  faith 
claiming  infringement  of  patent  and  threatening  suit;  Butler  v.  Fayer- 
weather,  91  Fed.  459,  33  C.  C.  A.  625,  order  committing  witness  for  re- 
fusal to  testify  is  final  for  appeal;  Doane  v.  Lake  Street  El.  R.  R.  Co., 
165  111.  519,  66  Am.  St.  Rep.  270,  36  L.  R.  A.  103,  46  N.  E.  523,  mere 
diminution,  without  irreparable  injury,  is  not  ground  for  injunction. 

158  U.  S.  601-715,  89  L.  Ed.  1108,  15  Sup.  Ot.  912,  POLLOCK  v.  FARMERS' 
LOAN  ETC.  OO. 

Constitution  uses  "direct  taxes,"  and  "duties,  imposts  and  excises,"  In 
natural  sense. 

Cited  in  dissenting  opinion  in  Travelers9  Ins.  Co.  v.  Fricke,  99  Wis. 
377,  41  L.  R.  A.  662,  74  N.  W.  375,  arguendo. 

Constitution  uses  "duties,  imposts  and  excises"  in  antithesis  to  direct 
taxes. 

Approved  in  Brushaber  v.  Union  Pac.  Ry.  Co.,  240  U.  S.  16,  17,  19, 
60  L.  Ed.  601,  36  Sup.  Ct.  241,  applying  rule  in  action  by  railroad  to 
determine  validity  of  income  tax  law  of  1913,  and  holding  sixteenth 
amendment  does  not  destroy  classification ;  Billings  v.  United  States,  232 
U.  S.  279,  58  L.  Ed,  604,  34  Sup.  Ct.  421,  excise  tax  imposed  under  act 
of  1909  upon  use  of  freight-built  yachts  is  valid;  Stratton's  Independ- 
ence v.  Howbert,  231  U.  S.  413,  414,  58  L.  Ed.  290,  34  Sup.  Ct.  136, 
excise  tax  imposed  under  act  of  1909  upon  mining  company  for  privi- 
lege of  transacting  business,  measured  by  income,  is  valid;  McCoach  v. 
Minehill  etc.  R.  R.  Co.,  228  U.  S.  301,  306,  57  L.  Ed.  845,  33  Sup.  Ct. 
419,  holding  lessor  railroad  collecting  rental  from  lessee  and  distributing 
dividends  to  stockholders,  is  not  doing  business  within  meaning  of  Cor- 
poration Tax  Act  of  1909,  and  allowing  recovery  of  taxes  paid;  Fair- 
bank  v.  United  States,  181  U.  S.  296,  46  I*.  Ed.  868,  21  Sup.  Ct.  653,  hold- 
Jftgr  unconstitutional  stamp  tax  imposed  on  foreign  bill  of  lading  by  Act 
Jone  13, 1898 ;  Nicol  v.  Ames,  173  U.  S.  518,  43  L.  Ed.  793,  19  Sup.  Ct. 
~*6  (affirming  89  Fed.  149),  provision  of  war  revenue  law,  for  tax  on 
board  of  trade  sales  is  a  valid  excise  tax ;  Real  Estate  Title  Ins.  &  Trust 
7°'  v-  Lederer,  229  Fed.  800,  801,  act  of  1914  levying  special  tax  on  bank 
ar  Privilege  of  doing  business,  measured  by  capital  employed,  is  valid, 
<*  corporation  engaged  in  banking  and  other  business  cannot  recover 
x  paid  where  facts  did  not  show  capital  was  not  used  in  banking; 
.   ^tori's  Independence  v.  Howbert,  207  Fed.  423,  excise  tax  on  min- 
vn^  c°rporation  under  act  of  1909,  measured  by  value  of  ore  extracted 
t\T  ^©ducting  expenses,  is  valid. 

^tinguished  in  Flint  v.  Stone  Tracy  Co.,  22  U.  S.  148. 149, 150,  Ann. 
Ow-  1912B,  1312,  55  L.  Ed.  412,  31  Sup.  Ct.  342,  holding  corporation  tax 
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is  not  direct  tax,  but  excise,  and  act  of  1909  held  valid,  in  action  by  real 
estate  companies,  insurance  companies,  and  quasi-public  service  corpo- 
rations. 

Hylton  v.  United  States,  3  DalL  171,  1  Ik  Ed.  566,  decided  that  carriage 
tax  was  an  excise,  and,  therefore,  Indirect. 

Approved  in  Brushaber  v.  Union  Pac.  Ry.  Co.,  240  U.  S.  14,  19,  60 
L.  Ed.  500,  601,  36  Sup.  Ct.  240,  applying  rule  in  action  by  railroad  to 
determine  yalidity  of  income  tax  law  of  1913. 

States  may  lay  Income  taxes. 
Approved  in  Cobb  v.  Commissioners  of  Durham  County,  122  N.  C.  313, 
30  S.  E.  340,  upholding  graduated  tax  on  hotel-keepers,  exempting  annual 
receipts  under  one  thousand  dollars. 

Valid  part  of  statute  may  stand  if  independent  of  invalid. 

Approved  in  United  States  v.  Utah  Power  etc.  Co.,  209  Fed.  561,  126 
C.  C.  A.  376,  holding  act  of  1896  authorizing  Secretary  of  Interior  to 
grant  right  of  way  and  use  of  public  lands  to  electric  power  companies 
supersedes  act  of  1866,  and  enjoining  tortious  possession  of  lands  in  for- 
est reservation  by  power  company;  People  ex  rel.  Attorney  General  v. 
Curtice,  50  Colo.  531,  117  Pac.  366,  holding  in  proceeding  of  quo  war- 
ranto to  county  commissioners  that  provision  of  State  Constitution 
creating  city  and  county  of  Denver  and  providing  for  single  system  of 
government,  is  valid ;  Commonwealth  v.  Goldburg,  167  Ky.  103, 180  S.  W. 
71,  overruling  demurrer  to  indictment  under  statute  prohibiting  sale  of 
milk  in  bottles  bearing  stamp  of  another  owner. 

Distinguished  in  Flint  v.  Stone  Tracy  Co.,  220  U.  S.  147,  162,  Ann. 
Cas.  1912B,  1312,  55  L.  Ed.  412,  31  Sup.  Ct.  342,  corporation  tax  im- 
posed, under  act  of  1909,  upon  realty  companies  having  investments  in 
municipal  bonds,  or  upon  quasi-public  corporations,  is  not  void  as  tax 
on  State  governmental  instrumentalities. 

Invalidity  of  part  of  law  intended  to  operate  as  a  whole'  or  not  at  all, 
invalidates  the  whole. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  Westby,  178  Fed.  630,  47  L.  R.  A. 
(N.  S.)  483,  102  C.  C.  A.  65,  holding,  in  action  for  wrongful  death',  that 
Employers'  Liability  Act  of  South  Dakota  abolishing  fellow-servant  rule 
as  to  all  common  carriers  in  intrastate  commerce  cannot  be  limited  to 
carriers  operating  by  steam  or  other  powerful  agency  and  sustained; 
Cella  Commission  Co.  v.  Bohlinger,  147  Fed.  423,  424,  8  L.  R.  A.  (N.  S.) 
537,  78  C.  C.  A.  467,  holding  void  Arkansas  Act  of  1901,  authorizing 
personal  judgment  against  foreign  corporation  in  action  in  favor  of  resi- 
dent on  service  of  summons  on  State  auditor;  Smith  v.  Peterson,  123 
Iowa,  674,  99  N.  W.  553,  invalidity  of  Code,  §  1946,  relating  to  assess- 
ment for  drainage  ditches  by  failing  to  provide  for  notice  of  proceedings, 
invalidates  entire  drainage  scheme  embodied  in  Code,  §§1936-1951; 
Lyman  v.  Iowa  Telephone  Co.,  123  Iowa,  595,  99  N.  W.  207,  exemption  of 


299        POLLOCK  v.  FARMERS'  LOAN  ETC.  CO.    158  U.  S.  601-715 

telephone  companies  from  local  taxation  contained  in  Cocfe,  §§  1330, 
1331,  being  void,  vitiated  entire  scheme  for  State  taxation  of  telephone 
companies;  Saari  v.  Gleason,  126  Minn.  384,  148  N.  W.  296,  in  election 
contest  for  office  of  mayor,  contestee  violating  valid  provisions  of  purity 
election  law  was  not  entitled  to  office,  where  statute  expressly  stated  that 
invalid  sections  should  not  render  whole  law  invalid;  State  v.  Cudahy 
Packing  Co.,  33  Mont.  189,  82  Pac.  836,  holding  void  Penal  Code,  §§  321, 
325,  prohibiting  combinations  to  fix  price  of  commodities,  and  exempting 
persons  engaged  in  horticulture  or  agriculture;  Harper  v.  New  Hanover 
County  Commrs.,  133  N.  C.  113,  45  S.  E.  528,  holding  invalid  Act  March 
3, 1903,  authorizing  commissioners  to  erect  fences  and  to  levy  tax  to  re- 
place money  so  used ;  Booth  &  Flinn  v.  Miller,  237  Pa.  310,  85  Atl.  461, 
holding  in  amicable  action  to  recover  price  of  bonds  issued  by  hospital 
and  secured  by  mortgage  on. its  property,  that  act  making  appropriation 
to  hospital  and  directing  that  amount  shall  be  noninterest  bearing  lien 
for  use  of  State  is  valid ;  Keith  v.  State  Funding  Board,  127  Tenn.  447, 
Ann.  Cas.  1914B,  1145,  155  S.  W.  143,  holding  in  suit  by  taxpayers 
against  funding  board,  statute  exempting  bonds,  issued  to  fund  indebted- 
ness of  State,  from  taxation  in  hands  of  State,  counties,  etc.,  for  public 
purposes  is  void ;  dissenting  opinion  in  McCabe  v.  Atchison  etc.  Ry.  Co., 
186  Fed.  987,  988, 109  C.  C.  A.  110,  majority  construing  act  of  Oklahoma 
of  1909  requiring  railways  to  provide  separate  coaches  for  white  and 
negro  races,  equal  in  comfort  and  convenience,  to  apply  to  intrastate 
commerce  alone  and  holding  same  valid. 

Under  authority  hereof,  following  have  been  held  void:  Johnson  v. 
State,  59  N.  J.  L.  539,  38  L.  E.  A.  375,  37  Atl.  950,  act  relating  to  duties 
and  jurisdiction  of  judges;  State  v.  O'Connor,  5  N.  D.  632,  67  N.  W. 
826,  act  taxing  vendors  by  sample  of  goods  to  be  shipped  from  other 
States;  Jones  v.  Memphis,  101  Tenn.  195,  47  S.  W.  139,  act  annexing 
certain  territory  to  city  and  excluding  it  from  certain  benefits;  dissent- 
ing opinion  in  State  v.  Gerhardt,  145  Ind.  490,  33  L.  R.  A.  330,  44  N.  E. 
485,  majority  upholding  act  regulating  sale  of  intoxicants. 

Distinguished  in  Northwestern  Mut.  Life  Ins.  Co.  v.  Lewis  &  Clark 
County,  28  Mont.  496,  72  Pac.  985,  holding  invalidity  of  Civ.  Code,  §  681, 
providing  that  insurance  companies  should  be  subject  to  no  other  tax, 
does  not  vitiate  balance  of  section. 

Effect  of  partial  invalidity  of  statute.    Note,  Ann.  Gas.  1916D,  89. 

Tax  on  realty  being  direct,  tax  on  Income  therefrom  is  equally  so. 
Approved  in  Emery,  Bird,  Thayer  Realty  -Co.  v.  United  States,  198 
Fed.  253,  corporation  organized  solely  for  purpose  of  holding  real  estate 
and  leasehold  interests  of  dry  goods  corporation  is  not  subject  to  tax 
imposed  by  Corporation  Tax  Act  of  1909;  Underwood  v.  Wilhite,  139 
Ky.  123, 129  S.  W.  551,  holding  ordinance  of  1910  reorganizing  law  de- 
partment of  city  of  Louisville  invalid,  and  allowing  law  clerk  appointed 
under  prior  ordinance  to  recover  salary;  In  re  Grand  Boulevard  etc.  v. 
City  of  New  York,  212  N.  Y.  544,  106  N.  E.  632,  holding,  in  proceeding 
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by  city  to  acquire  fee  to  land  formerly  within  lines  of  two  streets,  law 
providing  for  extinguishment  of  easements  of  abutting  owners  without 
provision  for  notice  was  invalid,  and  owner  of  fee  was  not  entitled  to 
recover  substantial  damages  on  theory  of  extinguishment  of  such  ease- 
ments; State  v.  Wisconsin  Tax  Commission,  161  Wis.  116,  152  N.  W. 
850,  interest  paid  by  gas  company  to  nonresident  bondholders  secured 
by  property  within  State  is  not  subject  to  income  tax  under  State  law; 
Hancock  v.  Singer  Mfg.  Co.,  62  N.  J.  L.  343,  42  L.  R.  A.  860,  41  Atl.  852, 
exemption  of  shares  in  hands  of  holders  from  taxation  exempts  capital 
stock;  dissenting  opinion  in  State  v.  Chicago  etc.  Ry.  Cos.,  128  Wis.  519, 
548,  108  N.  W.  615,  625,  majority  upholding  corporation  privilege  tax. 
Distinguished  in  Spreckels  Sugar  Ref.  Co.  v.  McClain.  192  U.  S.  413, 
48  L.  Ed.  502,  24  Sup.  Ct.  381,  holding  special  excise  tax  imposed  on 
sugar  refining  by  War  Revenue  Act  1898  is  an  excise,  not  a  direct  tax; 
Knowlton  v.  Moore,  178  U.  S.  53,  79,  44  L.  Ed.  974,  985,  20  Sup.  Ct.  752, 
762,  763,  upholding  tax  upon  legacies  and  distributive  shares  imposed 
by  War  Revenue  Act  of  June,  1898. 

Tax  on  personalty  or  income  therefrom  is  direct  tax  within  .Constitution. 

Approved  in  Brushaber  v.  Union  Pac.  Ry.  Co.,  240  U.  S.  17,  18,  19, 
60  L.  Ed.  501,  36  Sup.  Ct.  241,  holding  in  action  by  railroad  that  six- 
teenth amendment  prevents  consideration  of  source  from  which  income 
is  derived  for  purposes  of  apportionment,  and  act  of  1913  is  valid;  In 
re  Opinion  of  the  Justices,  220  Mass.  624,  108  N.  E.  574,  tax  on  in- 
comes derived  from  intangible  personal  property,  including  interest  on 
debts  and  dividends  from  corporate  stock  is  invalid  as  tax  on  property 
itself. 

Distinguished  in  Nicol  v.  Ames,  173  U.  S.  520,  48  L.  Ed.  793,  19  Sup. 
Ct.  527,  upholding  war  tax  on  sales  at  exchanges;  High-  v.  Coyne,  93 
Fed.  451,  upholding  succession  tax  imposed  by  War  Revenue  Act  of 
1898.  * 

Validity  of  statute  levying  income  tax.    Note,  21  Ann.  Gas.  198. 

What  is  "direct  tax"  within  meaning  of  Federal  Constitution. 
Note,  Ann.  Cas,  1912B,  1331. 

Constitutionality  of  income  tax.    Notes,  27  L.  R.  A.  (N.  S.)  865; 
L.  R.  A.  1915B,  570. 

Taxable  personal  income  under  income  tax  statute.    Note,  Ann. 
Oas.  1913G,  985,  994,  995. 

Tax  imposed  by  act  of  1894,  being  invalid  so  far  as  unapportioned 
Income  tax,  the  entire  scheme  of  taxation  is  invalid. 

Approved  in  Tyee  Realty  Co.  v.  Anderson,  240  U.  S.  117,  60  L.  Ed. 
557,  36  Sup.  Ct.  282,  holding,  in  action  to  recover  amounts  paid  as  in- 
come taxes,  that  income  tax  law  of  1913  is  within  scope  of  sixteenth 
amendment  and  not  invalid  as  levying  direct  tax  without  apportion- 
ment; Stanton  v.  Baltic  Mm.  Co.,  240  U.  S.  112,  60  L.  Ed.  553,  36 
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Sup.  Ct.  280,  income  tax  on  mining  corporation  under  act  of  1913 
is  not  direct  tax  on  property  itself  and  as  such  beyond  purview 
of  sixteenth  amendment  and  void  for  want  of  apportionment;  United 
States  v.  Whitridge,  231  U.  S.  147,  58  L.  Ed.  161,  34  Sup.  Ct 
24,  receivers  of  railroad  acting  as  officers  of  court,  not  as  offi- 
cers of  corporation,  were  not  subject  to  excise  tax,  under  act  of 
1909,  for  privilege  of  carrying  on  corporate  business;  Shawnee  Milling 
Co.  v.  Temple,  179  Fed.  522,  holding  national  Pure  Food  Act  of  1906 
valid  and  dismissing  bill  to  restrain  seizure  of  flour  treated  by  Alsop 
process;  Canal  Co.'s  Case,  83  Md.  610,  35  AH.  359,  referring  to  brief  of 
counsel. 

Distinguished  in  Dodge  v.  Osbora,  43  App.  D.  C.  147,  denying  in- 
junction to  restrain  collection  of  surtax  under  Federal  income  tax  law 
of  1913,  in  absence  of  allegation  that  tax  will  be  lien  on  real  and  per- 
sonal property  or  irreparable  injury. 

Inheritance  taxation — Its  leading  features.    Note,  127  Am.  St.  Rep. 
1042. 

Validity  of  inheritance  taxes.    Note,. 23  RS.O,  105. 

Federal  taxation  of  instrumentalities  of  State  governments.    Note, 
4  Ann.  Gas.  747. 

Tax  on  municipal  bonds.    Note,  12  L.  R.  A.  (N.  S.)  1159. 

Miscellaneous.  Cited  in  W.  C.  Peacock  &  Co.  v.  Pratt,  776,  778,  58 
C.  C.  A.  48,  upholding  Hawaiian  income  tax  law  (Act  No.  20,  pp.  31-35, 
Sess.  Laws  1901) ;  Corbus  v.  Alaska  etc.  Minn.  Co.,  99  Fed.  335,  336, 
337,  holding  injunction  will  not  lie  against  corporation  to  restrain  it 
from  applying  for  license  and  paying  fee  pursuant  to  alleged  unconsti- 
tutional law;  Wiikins  v.  Chicago  etc.  ft.  R.  Co.,  110  Tenn.  460,  75  S.  W. 
1035,  as  to  rule  of  stare  decisis;  dissenting  opinion  in  Hill  v.  Atlantie 
etc.  R.  ft.  Co.,  143  N.  C.  595,  9  L.  R.  A.  (N.  S.)  606,  55  S.  E.  874,  to  dis- 
senting opinion. 
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109  17.  8.  8-80,  40  L.  Ed.  55,  15  Sup.  Ot.  1027,  WHITS  v.  VAN  HORN. 

It  is  not  error  to  refuse  to  instruct  for  party  where  evidence  is  con- 
flicting. 

Approved  in  Baltimore  etc.  B.  B.  Co.  v.  Hellenthal,  88  Fed.  121,  31 
C.  C.  A.  414,  following  rale. 

Court  may  refuse  to  charge  as  to  point  on  which  foil  instructions  have 
heen  given. 

Approved  in  Baltimore  etc.  R.  R.  Co.  v.  Hellenthal,  88  Fed.  122,  31 
C.  C.  A.  414,  and  Illinois  Cent.  R.  R.  Co.  v.  Jones,  95  Fed.  390, 37  C.  C.  A. 
106,  following  rule. 

In  Texas,  one  falsely  impersonating  another  and  signing  own  name, 
which  is  same  as  other's,  is  guilty  of  forgery. 

Approved  in  In  re  Count  De  Toulouse  Lautrec,  102  Fed.  882,  43 
C.  C.  A.  42,  holding  person  issuing  as  genuine  and  without  alteration 
copies  of  bonds  made  by  engraver  for  corporation  but  never  delivered 
to  it  is  guilty  of  uttering  forged  instruments. 

Signing  name  of  another  person  incorrectly  as  forgery.    Note,  20 
Ann.  Oaa.  166. ' 

159  XT.  8.  21-85,  40  L.  Ed.  61,  15  Sup.  Ct.  997,  TOWN8END  ▼.  8T.  LOUIS 
ETC.  ION.  CO. 

Not  cited. 

159  U.  8.  36-40,  40  L.  Ed.  67,  15  Sup.  Ct.  1018,  WHITE  v.  EWTNCh 

Suit  against  Circuit  Court  receiver,  ancillary  to  creditor's  suit,  does  not 
depend  upon  citizenship. 

Approved  in  Hull  v.  Burr,  234  U.  S.  721,  58  L.  Ed.  1562,  34  Sup.  Ct. 
892,  holding  Federal  question  arises  where  parties  claim  that  appoint- 
ment of  trustees  was  void;  Blair  v.  Chicago,  201  U.  S.  450,  50  L.  Ed. 
822,  26  Sup.  Ct.  427,  upholding  Federal  jurisdiction  over  ancillary  pro- 
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ceeding  by  receiver  of  street  railway  to  remove  cloud  on  company's 
franchises;  Kirkland  v.  Knox,  230  Fed.  807,  applying  rule  to  suit  to  re- 
cover damages  for  cutting  of  timber;  Knox  v.  Alwood,  228  Fed.  755, 
holding  Federal  court  administering  affairs  of  insolvent  corporation 
may  entertain  ancillary  bill  to  enjoin  waste  on  timber  lands;  Jacoway 
v.  Young,  228  Fed.  633,  holding  in  suit  to  enjoin  infringement  of  mix- 
ture of  smoking  tobacco,  court  may  also  restrain  issuance  of  address  to 
pipe-smokers;  Hollander  v.  Heasiip,  222  Fed.  811,  137  C.  C.  A.  1,  hold- 
ing court  of  equity  may  determine  claim  against  third  person  although 
of  legal  nature ;  Cobb  v.  Sertic,  218  Fed.  322,  134  C.  C.  A.  116,  holding 
rule  applies  in  action  against  receiver  for  negligent  performance  of 
duties ;  Betts  v.  Bisher,  213  Fed.  582,  130  C.  C.  A.  161,  holding  action 
is  maintainable  against  receiver  for  injuries  to  employee;  Missouri  etc. 
Ry.  Co.  v.  Chappell,  206  Fed.  693,  holding  in  suit  to  restrain  prosecu- 
tion of  suit  in  Federal  court  amount  in  controversy  is  not  jurisdictional 
element ;  Robertson  v.  Conway,  188  Fed.  584,  110  C.  C.  A.  377,  holding 
Federal  court  may  enforce  stockholder's  liability  although  same  is  less 
than  two  thousand  dollars;  Conway  v.  Owensboro  Sav.  Bank  etc.  Co., 
185  Fed.  951,  954,  holding  in  suit  to  enforce  stockholder's  liability, 
individual's  liability  need  not  exceed  two  thousand  dollars;  Brown  v. 
Allebach,  182  Fed.  265,  holding  stockholder  failing  to  appeal  is  bound 
by  decree  rendering  him  liable  for  assessment;  Hamilton  v.  David 
C.  Beggs  Co.,  179.  Fed.  953,  holding  where  unfiled  chattel  mortgage 
passes  into  hands  of  receiver,  lien  is  lost;  Hobbs  Mfg.  Co.  v.  Gooding, 
176  Fed.  261,  100  C.  C.  A.  83,  holding  ancillary  bill  to  set  aside  fraud- 
ulent conveyance  may  be  brought  against  all  defendants;  Hamilton  v. 
David  C.  Beggs  Co.,  171  Fed.  158,  holding  claim  for  taxes  is  entitled 
to  priority  as  against  fund  in  hands  of  receiver;  Hobbs  Mfg.  Co.  v. 
Gooding,  164  Fed.  93,  holding  Federal  court  will  entertain  ancillary  bill 
to  set  aside  fraudulent  conveyance;  Cooper  v.  Newton,  160  Fed.  192, 
holding  Federal  court  had  jurisdiction  to  account  for  loan  made  by 
company  seeking  dissolution ;  Brown  v.  Allebach,  156  Fed.  698,  holding 
in  suit  by  receiver  to  collect  assessment  amount  in  controversy  is  of 
no  consequence;  Hurley  v.  Devlin,  151  Fed.  924,  holding  bankruptcy 
court  had  jurisdiction  to  determine  widow's  dower  right;  Gunby  v.  ' 
Armstrong,  133  Fed.  426,  66  C.  C.  A.  627,  taking  jurisdiction  of  ancil- 
lary suit  against  receiver  filed  in  western  district  of  Louisiana,  receiver 
having  been  appointed  in  eastern  district;  Hampton  Roads  etc.  Electric 
Co.  v.  Newport  News  etc.  Electric  Co.,  131  Fed.  536,  holding  Federal 
court  has  ancillary  jurisdiction  of  petition  by  receiver  of  street  railway 
to  enjoin  competing  road  from  maintaining  gate  across  certain  highway 
interfering  with  his  road ;  Bottom  v.  National  Ry.  Bldg.  etc.  Loan  Assn., 
123  Fed.  745,  746,  holding  Circuit  Court  appointing  receiver  for  loan 
association  has  jurisdiction  of  suit  against  borrowing  member  regard- 
less of  citizenship;  Sleeper  v.  Winkel,  122  Fed.  737,  holding  receiver  of 
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insolvent  building  and  loan  association,  appointed  by  Circuit  Court  with 
power  to  bring  and  defend  suits,  may  bring  suit  for  two  hundred  dol- 
lars in  Federal  court;  Alexander  v.  Southern  Home  Bldg.  etc.  Assn.,  120 
Fed.  964,  holding  Federal  court  appointing  receiver  for  loan  association 
has  jurisdiction  of  suit  to  collect  assets  below  jurisdictional  amount; 
Home  Ins.  Co.  v.  Virginia-Carolina  Chemical  Co.,  109  Fed.  686,  hold- 
IDg  equity  has  jurisdiction  regardless  of  citizenship  of  parties  of  bill  by 
defendant  insurance  companies,  sued  at  law  in  Circuit  Court  to  enjoin 
proceedings  at  law  and  determine  liability;  City  of  Eau  Claire  v.  Pay- 
son,  109  Fed.  680,  48  C.  C.  A.  608,  holding  trustee  in  mortgage  by  water 
^pany  to  city  cannot  maintain  suit  in  equity  for  rentals  due  water 
^mps^ny  where  company's  right  is  legal;  In  re  Steuer,  104  Fed.  978, 
™  Holding  contest  on  merits  of  suit  to  recover  preference  without 
°°J«crfcioii  ^  jurisdiction  amounts  to  consent  to  jurisdiction  within  sec- 
won  S3 1>,  Bankruptcy  Act  of  1898 ;  Cunningham  v.  Cleveland,  98  Fed.  661, 
.   -    C.  A.  211,  holding  equity  has  jurisdiction  to  authorize  receiver  in 


*co    ^rind  up  corporation  to  bring  in  by  ancillary  bill  a  debtor  of 
.°r***:r^t;ion  to  enforce  indebtedness;  Murray  v.  Beal,  97  Fed.  568,  hold- 
to  h  ^'ri*cruPtcy  court  has  no  jurisdiction  of  suit  by  trustee  to  quiet  title 
.     v^^fcwpt  estate  where  bill  did  not  show  right  originally  vested  in 
hold******1**'  Shinney  v.  North  American  Savings  etc.  Co.,  97  Fed.  12, 
appoi    ^    *u^  ag*"18*  Federal  receiver  ancillary  to  suit  in  which  he  was 
Q^^^^d  is  not  dependent  upon  citizenship  or  amount  involved;  Coffey 
jtfdgtVh  *    "^1  ^a'  -^>  ^  South.  682,  holding  receiver  cannot  appeal  from 
*«  ^j*^***  without  order  of  court;  Miller  v.  Natwick,  110  Minn.  452, 125 
™%  ^>  •   1023,  holding  in  action  of  ejectment  judgment  of  Circuit  Court 
^\}tvlted  States  ia  admissible ;  White  v.  Ewing,  69  Fed.  452,  16  C.  C.  A. 
296,  Ross  etc.  Foundry  Co.  v.  Southern  etc.  Iron  Co.,  72  Fed.  959,  Baus- 
on v.  Denny,  73  Fed.  70,  Washington  v.  Northern  Pac.  R.  R.  Co.,  75 
Fed.  334,  Carpenter  v.  Northern  Pac.  R.  R.  Co.,  75  Fed.  851,  Peck  v. 
Elliott,  79  Fed.  12,  38  L.  R.  A.  620,  24  C.  C.  A.  425,  Lanning  v.  Osborne, 
79  Fed.  662,  Bowman  v.  Harris,  95  Fed.  918,  and  Sullivan  v.  Barnard, 
81  Fed.  887,  all  upholding  Circuit  Court's  jurisdiction  to  appoint  re- 
ceiver under  like  circumstances ;  Thompson  v.  Pool,  70  Fed.  727,  uphold- 
ing Federal  jurisdiction  of  action  by  receiver  appointed  by  United 
States  controller;  Lanning  v.  Osborne,  79  Fed.  664,  on  motion  to  bring 
in  additional  parties ;  Ray  v.  Peirce,  81  Fed.  882,  holding  receiver  officer 
of  court  to  administer  insolvent  estate;  Miles  v.  New  South  Bldg.  etc. 
Assn.,  95  Fed.  921,  on  petition  by  receiver  to  compel  third  parties  to 
surrender  securities  owned  by  insolvent;  Averill  v.  Southern  Ry.  Co., 
75  Fed.  736,  arguendo. 

Distinguished  in  Q.  &  C.  Merriam  Co.  v.  Saalfield,  241  U.  S.  31,  60 
L.  Ed.  873,  holding  supplemental  proceeding  to  obtain  decree  in  per- 
sonam against  nonresident  is  not  ancillary  proceeding;  Fidelity  Trust 

xvn— 20 


159  U.  S.  40-46  NOTES  ON  U.  S.  REPORTS.  306 

ft  Safe  Deposit  Co.  v.  Archer,  179  Fed.  38,  39, 103  C.  C.  A.  16,  holding 
Federal  court  of  equity  has  no  jurisdiction  of  suit  by  receiver  to  collect 
assessments  levied  by  court  in  suit  to  which  stockholders  were  not  par- 
ties; Cushman  v.  Atlantis  Fountain  Pen  Co.,  164  Fed.  95,  holding  suit 
to  restrain  infringement  of  patent  cannot  include  issue  as  to  unfair 
competition;  Whelan  v.  Enterprise  Transp.  Co.,  164  Fed.  96,  98,  holding 
receiver  cannot  maintain  plenary  bill  against  one  not  party  to  receiver- 
ship proceedings;  In  re  Scherber,  131  Fed.  124,  denying  bankruptcy 
court '8  jurisdiction  to  determine  matter  of  summary  proceeding  by 
trustee  in  bankruptcy  to  recover  alleged  preference;  In  re  Michie,  116 
Fed.  753,  holding  Bankruptcy  has  no  jurisdiction  over  suit  by  trustee 
against  transferee  of  bankrupt's  property  making  adverse  claim  and 
objecting  to  jurisdiction;  Gableman  v.  Peoria  etc.  Ry.  Co.,  101  Fed.  4, 
41  C.  C.  A.  160,  holding  action  against  railroad  receiver  for  personal 
injuries  is  not  removable  on  sole  ground  of  Federal  appointment;  Ray 
v.  Peirce,  81  Fed.  885,  denying  removal  from  State  court  where  proceed- 
ing not  ancillary;  Follett  v.  Tillinghast,  82  Fed.  241,  holding  action  in 
State  court  against  receiver  of  insolvent  national  bank  not  ancillary; 
Pitkin  v.  Cowen,  91  Fed.  601,  suit  against  railroad  receivers  in  State 
court  not  ancillary;  Gilmore  v.  Herrick,  93  Fed.  527,  suit  against  Fed- 
eral receiver  in  State  court,  under  Judiciary  Act  of  1888,  not  removable 
unless  within  sections  1  and  2  of  said  act;  Sullivan  v.  Swain,  96  Fed.  259, 
holding-  principal  case  not  authority  where  receiver  sues  in  jurisdiction 
other  than  that  of  his  appointment;  State  v.  Flannelly,  96  Kan.  378,  152 
Pac.  24,  holding  receivers  of  public  utility  are  under  jurisdiction  of  pub- 
lic utility  commission;  Pendleton  v.  Lutz,  78  Miss.  326,  327,  330,  333, 
29  South.  164,  165,  166,  holding,  under  section  3,  Act  March  3,  1887, 
Federal  receiver  cannot  remove  suit  involving  less  than  two  thousand 
dollars,  such  suit  not  being  ancillary  to  litigation  in  Federal  court. 

Miscellaneous.    Cited  in  Gordon  v.  Dillingham,  158  Fed.  1020,   86 
C.  C.  A.  672,  without  opinion. 

159  V.  8.  40-46,  40  L.  Ed.  68,  15  Sup.  Ot.  988,  HORNE  v.  SMITH. 
Official  surveys  are  not  attackable  collaterally  at  law. 
Approved  in  Whitaker  v.  McBride,  197  U.  S.  512,  49  L.  Ed.  860,  861, 
25  Sup.  Ct.  530,  patentee  of  land  on  river  owns  unsurveyed  island  on  his 
side  of  channel  in  accordance  with  local  law  against  one  claiming  to 
enter  same  as  homestead;  Callahan  v.  Price,  26  Idaho,  752,  146  Pac. 
734,  holding  islands  in  existence  when  Idaho  was  admitted  to  Union  did 
not  pass  to  State ;  Barringer  v.  Davis,  141  Iowa,  434,  120  N.  W.  70,  hold- 
ing survey  is  conclusive  although  meander  line  is  run  where  no  lake 
existed;  Kneeland  v.  Koeter,  40  Wash.  368,  1  L.  R.  A.  (K.  S.)  745,  82 
Pac.  611,  railroad  entitled  to  tide-lands  within  place  limits  of  grant  sur- 
veyed long  before  in  Washington,  before  it  became  State. 


\ 
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Meander  lines  are  not  boundaries,  but  designed  to  show  sinuosities  of 
stream. 

Approved  in  Niles  v.  Cedar  P6int  Club,  175  U.  S.  306,  44  L.  Ed,  173, 
20  Sup.  Ct.  126,  Niles  v.  Cedar  Point  Club,  85  Fed.  50,  29  C.  C.  A.  5,  and 
Niles  v.  Cedar  Point  Club,  85  Fed.  52,  54,  29  C.  C.  A.  5,  all  reaffirming 
rule;  Gauthier  v.  Morrison,  232  U.  S.  459,  58  L.  Ed.  684,  34  Sup.  Ct. 
384,  holding  agricultural  land  erroneously  designated  as  lake  was  open 
to  public  settlement;  Kean  v.  Calumet  Canal  Co.,  190  U.  S.  459,  47 
L.  Ed.  1137,  23  Sup.  Ct.  652,  holding  Federal  patent  to  Indiana,  pursu- 
ant to  Swamp-land  Act  1850,  of  "whole  or  fractional  sections' '  on  gov- 
ernment   plat,    carried    portions    submerged    under    navigable    water; 
French  Glenn  Stock  Co.  v.  Springer,  185  U.  S.  52,  46  L.  Ed.  803,  22  Sup. 
Ct.  565,  holding  presence  of  meander  line  along  side  of  lake  is  not  con- 
clusive of  existence  of  such  lake,  such  existence  being  a  question  of 
kct;  Poss  v.  Johnstone,  158  Cal.  129,  110  Pac.  299,  applying  principle; 
Johnson  v.  Hurst,  10  Idaho,  319,  77  Pac.  788,  allowing  patentee  to  quiet 
title  to  land  between  his  meander  line  and  stream ;  Sherwin  v.  Bitzer, 
97  Minn.  255,  106  N.  W.  1047,  shifting  shore  Hne  of  lake  and  not 
meander  line  fixed  by  government  survey  is  boundary  of  adjoining  lot; 
Weakley  v.  Lake  Washington  Mill  Co.,  65  Wash.  222,  118  Pac.  8,  hold- 
wg  owner  of  land  fronting  on  shore-land  is  not  entitled  to  preference  in 
Paj"c/,ase  of  shore-lands ;  Washougal  Transp.  Co.  v.  Dalles  etc.  Nav.  Co., 
as^1,  ^7,  68  Pac.  77,  holding  grant  of  upland  bordering  on  navi- 
al       e  J'i'ver  carries  to  high-water  mark  and  not  limited  by  meander  line 
Y^^  *"iver. 

^sfci**guished  in  McGrath  v.  Myers,  126  Mich.  215,  85  N.  W.  716, 
vend  ^*  where  purchase-money  mortgage  provided  for  discharge  if 
^  during  life  failed  to  convey  perfect  title,  failure  to  secure  re- 
possible  claim  for  rents  and  profits  was  discharge.* 

^J^itent  for  surveyed  land  does  not  carry  title  to  unsurveyed  land  ad- 

approved  in  Producers  Oil  Co.  v.  Hanzen,  238  U.  S.  338,  59  L.  Ed. 
3.S36,  35  Sup.  Ct.  755,  refusing  to  decree  title  to  land  between  traverse 
line  and  waters  of  navigable  river;  Scott  v.  Lattig,  227  U.  S.  242,  44 
L.  B.  A.  (K.  S.)  107,  57  L.  Ed.  496,  33  Sup.  Ct.  242,  holding  omitting 
island  from  survey  does  not  divest  title  of  United  States ;  United  States 
v.  Lee  Wilson  &  Co.,  214  Fed.  637,  642,  applying  principle ;  dissenting 
opinion  in  Lattig  v.  Scott,  17  Idaho,  534,  107  Pac.  59,  majority  holding 
patentees  of  land  along  river  took  title  to  island  in  river. 

Distinguished  in  Little  v.  Williams,  88  Ark.  51,  113  S.  W.  344,  hold- 
ing grant  to  township  did  not  include  unsurveyed  lands  erroneously  in- 
cluded within  meandered  line  of  lake;  Lattig  v.  Scott,  17  Idaho,  519, 
520,  524, 107  Pac.  53,  55,  holding  patentees  of  land  along  river  took  title 
to  island  in  river. 


159  U.  S.  40-46  NOTES  ON  TJ.  S.  REPORTS.  308 

Wbere  survey  places  boundary  at  bayou,  patentee  cannot  claim  land 
between  that  and  river. 

Approved  in  Chapman  etc.  Land  Co.  v.  Bigelow,  206  U.  S.  44,  45,  51 
L.  Ed.  956,  27  Sup.  Ct.  679,  holding  decision  of  State  court  refusing  to 
grant  title  to  land  between  bayou  and  river  is  not  reviewable  by 
Supreme  Court ;  Security  Land  etc.  Co.  v.  Burns,  193  U.  S.  186,  48  L.  Ed. 
674,  24  Sup.  Ct.  425,  meander  line  of  lake  controls  against  actual  bound- 
ary of  lake  which  never  existed  within  half  mile,  survey  being  fraud* 
ulent;  Whitaker  v.  McBride,  197  U.  S.  514,  49  L.  Ed.  861,  25  Sup.  Ct. 
530,  holding  shifting  shore  line  of  lake  and  not  meander  line  was  bound- 
ary of  adjoining  lot;  Chapman  etc.  Land  Co.  v.  Bigelow,  77  Ark.  341, 
350,  92  S.  W.  535,  539,  swampy  lands  subject  to  inundation  lying  be- 
tween meander  line  and  river  did  not  pass  to  grantee  of  adjoining  lands ; 
Tolleston  Club  v.  Lindgren,  39  Ind.  App.  453,  77  N.  E.  820,  applying 
principle ;  Johnson  v.  Hurst,  10  Idaho,  319,  320,  322,  77  Pac.  788,  789, 
quieting  title  of  patentee  to  land  between  his  meander  line  and  stream ; 
Security  Land  etc.  Co.  v.  Bums,  87  Minn.  106,  94  Am.  St.  Rep.  691,  91 
N.  W.  307,  holding  boundaries  of  lots  appearing  from  government  plat 
to  abut  on  nonexistent  body  of  water  cannot  be  extended;  Canavan  ▼. 
Dugan,  10  N.  M.  321,  62  Pac.  973,  holding  where  monuments  established 
by  United  States  surveyor  in  subdividing  a  township  contradict  field- 
notes,  former  control  boundary;  Hauge  v.  Walton,  72  Wash.  559,  131 
Pac.  250,  holding  where  strip  of  land  exists  between  upland  and  land  in 
river,  same  will  not  be  considered  island;  Steinbuchel  v.  Lane,  59  Kan. 
10,  51  Pac.  887,  holding  meander  line  of  government  survey,  where  two 
channels,  to  be  center  of  channel  nearest  plaintiff's  land;  dissenting 
opinion  in  Kean  v.  Calumet  Canal  Co.,  190  U.  S.  490,  47  L.  Ed.  1149,  23 
Sup.  Ct.  664,  majority  holding  Federal  patent  to  Indiana  of  "whole  of 
fractional  sections,"  referring  to  government  plat,  conveys  portions 
submerged  by  navigable  water. 

Distinguished  in  Grand  Rapids  etc.  R.  R.  Co.  v.  Butler,  159  U.  S.  95, 
40  L.  Ed.  88, 15  Sup.  Ct.  994,  holding  unsurveyed  island  passes  to  bolder 
of  government  patent  for  land  on  bank  of  stream;  Murphy  v.  Kirwan, 
103  Fed.  108,  holding,  after  causing  survey  of  township  containing 
navigable  lake,  and  of  meandering  of  lake,  United  States  cannot  claim 
meander  line  inaccurate  and  destroy  riparian  rights  of  purchasers; 
Johnson  v.  Johnson,  14  Idaho,  568,  573,  586,  24  L.  R.  A.  (N.  S.)  1240, 
95  Pac.  502,  503,  508,  holding  grantee  of  land  on  banks  of  non-navigable 
stream  takes  title  to  middle  channel  of  river;  dissenting  opinion  in 
Producers '  Oil  Co.  v.  Hanszen  (La.),  61  South.  761,  762,  majority  hold* 
ing  grant  does  not  include  swamp-land  existing  between  meander  line 
and  course  of  water. 
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159  17.  S.  4*-e»,  40  L.  Ed.  71,  IS  Sop.  01  1020,  WISCONSIN  CENTRAL 
R.  R,  OO.  v.  FORSYTHE. 

Act  of  Congress  granting  land  la  to  bo  controlled  by  intent,  if  ascer- 
tainable. 

Approved  in  Northern  Lumber  Co.  y.  O'Brien,  204  U.  S.  201,  51  L.  Ed. 
443,  27  Sup.  Ct.  249,  upholding  withdrawal  order  of  "lands  twenty 
miles  in  width";  Wisconsin  Central  R.  R.  Co.  v.  United  States,  164 
U.  S.  205,  41  L.  Ed.  404,  17  Sup.  Ct.  49,  construing  railroad  land  grant; 
United  States  v.  Chicago  etc.  Ry.  Co.,  69  Fed.  92,  holding  State-aided 
railroad  not  required  to  account  to  national  auditor  under  act  of  1878; 
United  States  v.  Grand  Rapids  etc.  R.  Co.,  165  Fed.  303,  91  C.  C.  A.  265, 
holding  fact  that  reserved  lands  became  public  lands  subsequent  to 
grant  would  not  include  them  in  grant;  United  States  v.  Fisher,  38 
App.  D.  C.  48,  holding  right  to  make  final  proof  upon  homestead  entries 
on  other  land  did  not  extend  to  assignees  of  settler;  Massachusetts  Inst, 
of  Technology  v.  Boston  Society  of  Nat.  History,  218  Mass.  191,  105 
N.  E.  875,  holding  where  land  granted  included  space  reserved  for  park, 
purchasers  of  land  were  entitled  to  easement  to  park. 

Reservation  by  Land  Department  does  not  preclude  express  grant  by 
Congress. 

Approved  in  Northern  Pac.  R.  R.  Co.  v.  Musser-Sauntry  Land  etc. 
Co.,  168  U.  S.  607,  42  L.  Ed.  598, 18  Sup.  Ct.  206  (approving  68  Fed.  997, 
16  C.  C.  A.  97),  holding  reservation  of  lands  by  land  office  excepted  them 
from  railroad  grant;  United  States  v.  Grand  Rapids  &  I.  R.  Co.,  154 
Fed.  135,  136,  holding  land  reserved  to  Indians  at  time  of  grant  did 
not  pass  to  railroad  company. 

Distinguished  in  Northern  Lumber  Co.  v.  O'Brien,  139  Fed.  617, 
71  C.  C.  A.  598,  railroad  grant  did  not  include  lands  previously  with- 
drawn for  purpose  of  satisfying  unlocated  prior  grant. 

Title  to  land  granted  to  railroad  remains  in  government  until  selection. 
Approved  in  St.  Paul  etc.  Ry.  Co.  v.  Sage,  71  Fed.  46, 17  C.  C.  A.  558, 
and  Paige  v.  Kolman,  93  Wis.  437,  67  N.  W.  701,  but  holding  upon 
loeation  of  road,  title  relates  back  to  original  grant. 

Courts  are  not  concluded  by  construction  of  law  by  Land  Department. 
Approved  in  Wisconsin  Cent.  R.  R.  Co.  v.  United  States,  164  U.  S. 
207,  210,  41  L.  Ed.  405,  406,  17  Sup.  Ct.  50,  51,  Ferry  v.  United  States, 
85  Fed.  557,  29  C.  C.  A.  345,  and  Lockhart  v.  Wills,  9  N.  M.  344,  54  Pac. 
339,  all  following  rule;  Magruder  v.  Belle  Fourche  Valley  Water  Users1 
Assn.,  219  Fed.  78,  133  C.  C.  A.  524,  holding  courts  may  review  assess- 
ment of  Interior  Department  in  aid  of  irrigation  project;  Hemmer  v. 
United  States,  204  Fed.  905,  123  C.  C.  A.  194,  holding  lands  granted  to 
Indians  under  act  of  March  3,  1875,  were  not  affected  by  act  of  July 
4,  1884,  extending  period  of  alienation;  People's  United  States  Bank 
v.  Gilson,  161  Fed.  291,  88  C.  C.  A.  332,  holding  courts  may  correct 
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order  of  postmaster  general  based  on  erroneous  statement  of  facts; 
United  States  v.  Beebe,  117  Fed.  679,  holding  order  of  Secretary  of 
Treasury  for  reliquidation  of  entry  based  on  exchange  value  instead 
of  pure  metal  value  of  foreign  coin  is  reviewable  by  courts;  King  v. 
McAndrews,  104  Fed.  432,  holding  patent  to  land  shown  by  patent 
to  have  been  previously  appropriated  is  void  and  not  admissible  as  evi- 
dence of  title. 

Distinguished  in  King  v.  McAndrews,  111  Fed.  863,  873,  874,  50 
G.  C.  A.  29,  holding  patents  issued  by  Land  Department  under  Act 
March  2,  1889,  for  land  previously  included  in  Indian  reservation,  im- 
pervious to  collateral  attack ;  Moore  v.  Northern  etc.  R.  R.  Co.,  18  Mont. 
291,  45  Pac.  216,  holding  decision  of  Land  Department  cannot  be  col- 
laterally attacked  in  action  for  its  purchase  price  by  grantor  of  govern- 
ment. v 

Where  aid  grant  reserves  certain  flections,  later  grant  of  those  sections 
to  same  road  is  mere  enlargement. 

Approved  in  United  States  v.  Northern  Pac.  R.  Co.,  193  TJ.  S.  9,  48 
L.  Ed.  595,  24  Sup.  Ct.  330,  where  there  were  two  grants  to  same  rail- 
way company,  the  first  being  afterward  forfeited,  there  was  no  such 
definite  location  under  first  grant  as  to  exclude  lands  intended  to  be 
located  thereunder  from  operation  of  second  grant;  Spencer  v.  Mc- 
Dougal,  159  IT.  S.  63  (see  40  L.  Ed.  77,  15  Sup.  Ct.  1026),  following 
rule ;  Whitcomb  v.  Provost,  j  02  Wis.  281,  78  N.  W.  432,  upholding  title 
confirmed  by  principal  case  and  disallowing  settler's  claim  for  improve- 
ments; dissenting  opinion  in  Hewitt  v.  Schultz,  180  U.  S.  159,  45  L.  Ed. 
473,  21  Sup.  Ct.  317,  majority  following  Land  Department's  construc- 
tion of  Northern  Pacific  land  grant  1864,  that  such  grant  did  not 
authorize  withdrawal  of  indemnity  lands  upon  approval  of  definite 
location. 

Distinguished  in  Merrill  v.  Chicago  etc.  R.  R.  Co.,  70  Fed.  468,  17 
C.  C.  A.  199,  commented  on  and  held  inapplicable. 

159  TJ.  S.  62-65,  40  L.  Ed.  76,  15  Sup.'Ct.  1086,  SPENCER  v.  McDOXTGAXu 

Withdrawal  in  district  where  lands  nave  been  granted  for  railroad, 
although  excessive,  bars  pre-emption. 

Approved  in  Merrill  v.  Chicago  etc.  R.  R.,  70  Fed.  466,  17  C.  C.  A. 
199,  and  Hewitt  v.  Schultz,  7  N.  D.  606,  76  N.  W.  231,  following  rule; 
Northern  Lumber  Co.  v.  O'Brien,  204  U.  S.  200,  201,  51  L.  Ed.  442,  443, 
27  Sup.  Ct.  249,  upholding  order  withdrawing  "lands  twenty  miles  in 
width";  Northern  Pac.  R.  R.  Co.  v.  Musser-Sauntry  Land  etc.  Co.,  168 
U.  S.  607,  42  L.  Ed.  598,  18  Sup.  Ct.  206,  holding  prior  withdrawal 
effective  against  claims  under  subsequent  grants;  United  States  v.  Chi- 
cago etc.  Ry.  Co.,  207  Fed.  172,  upholding  withdrawal  by  President  of 
lands  selected  for  forest  reservation;  United  States  v.  Grand  Rapids  & 
1.  R.  Co.,  154  Fed.  135,  holding  lands  reserved  for  railroad  did  not  pass 
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under  grant  to  railroad;  Northern  Lumber  Co.  v.  O'Brien,  139  Fed.  617, 
71  C.  C.  A.  598,  holding  railroad  grant  did  not  include  lands  previously 
withdrawn  for  purpose  of  satisfying  unlocated  prior  grant ;  O'Connor  v. 
Gertgens,  85  Minn.  490,  491,  89  N.  W.  869,  870,  holding  no  settlement  can 
be  made  on  public  lands  after  executive  withdrawal  thereof  until  such 
lands  are  restored;  Whitehall  v.  Victoria  Land  etc.  Co.,  18  N.  M.  531, 
139  Pac.  187,  holding  Land  Department  cannot  accept  entry  on  lands 
previously  reserved;  dissenting  opinion  in  Hewitt  v.  Schultz,  180  U.  S. 
159,  45  L.  Ed.  473,  21  Sup.  Ct.  317,  majority  following  department's 
construction  of  Northern  Pacific  grant  1864,  that  such  grant  did  not 
authorize  withdrawal  of  indemnity  lands  on  approval  of  map  of  definite 
location. 

159  U.  8.  66-73,  40  1*  Ed.  77,  15  Sup.  Ot.  994,  TEXAS  ETC.  BY.  00.  Y. 


Patent  Is  highest  evidence  of  title. 

Approved  in  Texas  etc.  Ry.  Co.  v.  Smith,  91  Fed.  486,  33  C.  C.  A.  648, 
arguendo. 

Pre-emptor  having  receipt  for  price  is  not  chargeable  with  notice  of 
grant  as  swamp-land. 

Distinguished  in  Burfenning  v.  Chicago  etc.  Ry.  Co.,  163  U.  S.  324, 
41  L.  Ed.  176,  16  Sup.  Ct.  1020,  holding  pre-emptor 's  vendees  chargeable 
with  notice  that  land  granted  to  incorporated  town. 

Adverse  possession  of  public  property.    Note,  76  Am.  St.  Rep.  483. 

■ 

169  U.  8.  74-77,  40  K  Ed.  80,  15  Sup.  Ot.  986,  OBAY  v.  CONNECTICUT. 

License  to  pursue  business  is  effectual  only  so  long  as  business  is  un- 
affected by  existing  or  new  conditions. 

Approved  in  Meffert  v.  Packer,  195  U.  S.  625,  49  L.  Ed.  S50,  2& 
Sup.  Ct.  790,  statute  authorizing  board  to  remove  physician's  license 
valid ;  Hawker  v.  New  York,  170  U.  S.  200,  42  L.  Ed.  1007,  18  Sup.  Ct. 
577,  holding  statute  increasing  requirements  for  physician's  license 
constitutional;  Appeal  of  Schusler,  81  Conn.  280,  70  Atl.  1031,  uphold- 
ing revocation  of  license  of  saloon  near  school;  State  v.  Fountain,  6 
Penn.  (Del.)  525,  69  Atl.  929,  upholding  local  option  law  of  State  of 
Delaware;  State  v.  Purl,  228  Mo.  25,  128  S.  W.  202,  holding  dentist's 
license  might  be  revoked  for  fraudulent  practices;  Rapp  v.  Venable, 
15  N.  W.  515,  110  Pac.  836,  upholding  law  prohibiting  saloons  within 
five  miles^of  United  States  government  sanatorium;  Webster  v.  State, 
110  Tenn.  505,  82  S.  W.  182,  statute  prohibiting  sale  of  liquors  within 
four  miles  of  an  institution  of  learning  not  void  because  it  exempts  sales 
by  manufacturer  in  wholesale  packages. 

Constitutionality  of  local  option  laws.    Note,  14  Aim.  Gas.  1002. 
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159  V.  8.  78-87,  40  L.  Ed.  82,  15  Sup.  Ot  1002,  UNITED  STATES  v.  BURR. 

Statutes  should  not  bo  given  retrospective  effect  unless  dearly  so  in- 
tended. 

Approved  in  Franklin  Sugar  Refining  Co.  v.  United  States,  202  U.  S. 
584,  50  L.  Ed.  1155,  26  Sup.  Ct.  720,  Customs  Act  of  1890,  §  20,  as 
amended  in  1902,  subjects  goods  to  rate  of  duty  in  force  at  time  of 
withdrawal  for  consumption,  and  not  at  time  of  liquidation;  United 
States  v.  American  Sugar  Refining  Co.,  202  U.  S.  577,  50  L.  Ed.  1152, 
26  Sup.  Ct.  717,  (reversing  American  Sugar  Refining  Co.  v.  United  States, 
136  Fed.  509),  holding  act  of  1903,  providing  treaty  with  Cuba  should  be- 
come effective,  on  tenth  day  after  exchange  of  ratifications,  not  made  ret- 
rospective by  fact  that  ratifications  had  previously  been  made;  Anglo- 
California  Bank  v.  Secretary,  76  Fed.  755,  22  C.  C.  A.  527  (affirming 
71  Fed.  509),  holding  McKinley  Act  and  Wilson  Act  not  retrospective; 
dissenting  opinion  in  Richardson  v.  State  Nat.  Bank,  135  Ky.  794,  123 
S.  W.  1193,  majority  holding  State  may  provide  for  retrospective  assess- 
ment of  property. 

Customs  Act  of  1894  does  not  apply  to  goods  entered  and  paid  for  be- 
fore August  28,  1894. 

Approved  in  United  States  v.  E.  L.  Goodsell  Co.,  84  Fed.  440,  28 
C.  C.  A.  453,  following  rule;  Buxbaum  v.  United  States,  80  Fed.  886, 
26  C.  C.  A.  216,  holding  act  of  1894  inapplicable  to  goods  abandoned 
prior  to  passage. 

169  TJ.  S.  87-95,  40  L.  Ed.  85,  15  Sup.  Ot.  000,  GRAND  BAPID8  ETC.  R.  R. 
CO:  v.  BUTLER. 

State  court's  decision  as  to  sufficiency  of  pleading  involves  no  Federal 
question. 

Approved  in  Norton  v.  Whiteside,  239  U.  S.  153,  60  L.  Ed.  190,  36 
Sup.  Ct.  100,  holding  suit  to  enforce  riparian  rights  in  Lake  Superior 
raised  no  Federal  question. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  R.  A.  572,  575. 

Public  land  grant  on  navigable  waters  is  to  be  construed  by  law  of 
State  where  land  lies. 

Approved  in  Scott  v.  Lattig,  227  U.  S.  244,  44  L.  R.  A.  (K.  S.)  107, 
57  L.  Ed.  497,  33  Sup.  Ct.  242,  holding  failure  to  include  island  in  sur- 
vey did  not  divest  title  of  United  States;  Whitaker  v.  McBride,  197 
U.  S.  512,  513,  49  L.  Ed.  860,  861,  25  Sup.  Ct.  530,  patentee  of  land  on 
river  owns  unsurveyed  island  on  his  side  of  channel  in  accordance  with 
local  law  against  one  claiming  to  enter  same  as  homestead;  Hardin  v. 
Shedd,  190  U.  S.  519,  47  L.  Ed.  1157,  23  Sup.  Ct.  685,  holding,,  under 
Illinois  law,  patentee  of  upland  does  not  take  adjoining  land  below 
water  line;  United  States  v.  Chandler-Dunbar  Water  Power  Co.,  152 
Fed.  38,  81  C.  C.  A.  221,  holding  Indian  lands  opened  to  public  were 
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subject  of  grant;  Flisrand  v.  Madison,  35  S.  D.  464,  152  N.  W.  798, 
holding  island  in  navigable  lake  which  in  times  of  drought  is  connected 
with  shore-lands  does  not  lose  its  identity ;  Bernot  v.  Morrison,  81  Wash. 
552,  Ann.  Gas.  1916D,  290,  143  Pac.  109,  holding  common  law  as  to  lit- 
toral rights  prevailed  in  Oregon;  dissenting  opinion  in  Kean  v.  Calu- 
met Canal  Co.,  190  U.  S.  482,  483,  47  L.  Ed.  1146,  23  Sup.  Ct.  660,  661, 
majority  holding  Federal  patent  of  "whole  of  fractional  sections," 
referring  to  official  plat,  carries  portions  submerged  under  navigable 
water. 

Public  land  grant  without  reservation,  in  Michigan,  carries  to  thread 
of  stream. 

Approved  in  Kean  v.  Calumet  Canal  Co.,  190  U.  S.  459,  461,  47  L.  Ed. 
1137,  1138,  23  Sup.  Ct.  652,  holding  Federal  patent  of  "whole  of  frac- 
tional sections,"  referring  to  official  plat,  carries  portions  submerged 
by  navigable  waters ;  Lattig  v.  Scott,  17  Idaho,  517,  522,  524,  107  Pac. 
52,  54,  55,  holding  grant  of  land  on  river  included  islands  between  shore 
and  thread  of  stream;  Steinbuchel  v.  Lane,  59  Kan.  9,  10,  51  Pac.  887, 
holding  boundary  of  land,  where  two  channels,  middle  of  nearest; 
People  ex  rel.  Bird  v.  Grand  Rapids-Muskegon  Power  Co.,  164  Mich. 
125,  129  N.  W.  212,  and  Hartz  v.  Detroit  etc.  Ry.,  153  Mich.  338,  116 
N.  W.  1084,  both  applying  principle. 

Distinguished  in  Carr  v.  Moore,  119  Iowa,  156,  93  N.  W.  53,  holding, 
under  Iowa  law,  title  of  Federal  patentee  to  lands  bordering  on  mean- 
dered bodyv  of  water  does  not  attach  to  submerged  land  on  sudden 
drying  up  of  water. 

Public  land  grant  carries  title  to  Island  in  Michigan  stream. 

Approved  in  United  States  v.  Chandler-Dunbar  Water  Power  Co., 
209  U.  S.  451,  452,  52  L.  Ed.  887,  888,  28  Sup.  Ct.  579,  holding  grant 
of  land  on  St.  Mary's  River  carries  title  to  islands  on  American  side 
of  boundary;  Hobart  v.  Hall,  174  Fed.  471,  472,  473,  holding  riparian 
owner  on  Mississippi  River  can  claim  title  to  island  between  shore-land 
and  middle  of  stream;  Wilson  v.  Watson,  141  Ky.  327,  35  L.  R.  A. 
(N.  S.)  227,  132  S.  W.  564,  holding  grant  of  river-land  above  ebb  and 
flow  of  tide  includes  island  in  river;  Steckel  v.  Vancil,  92  Kan.  594, 
141  Pac.  551,  holding  title  to  small  unsurveyed  island  in  navigable 
stream  is  presumed  to  be  in  State;  Farris  v.  Bentley,  141  Wis.  674, 
124  N\  W.  1004,  holding  rule  applies  in  Wisconsin;  Harding  v.  Minne- 
apolis etc.  Ry.  Co.,  84  Fed.  291,  28  C.  C.  A.  419,  following  rule. 

Distinguished  in  Harding  v.  Minneapolis  etc.  Ry.  Cb.,  84  Fed.  292,  28 
C.  C.  A.  419,  holding  unsurveyed  island  in  stream  does  not  pass  to  gov- 
ernment patentee ;  Producers '  Oil  Co.  v.  Hanzen,  238  U.  S.  338,  59  L.  Ed. 
1336,  35  Sup.  Ct.  755,  holding  grant  bounded  by  traverse  line  does  not 
carry  title  to  land  between  line  and  waters  of  navigable  stream. 
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Doctrine  of  riparian   ownership  of  bed  of  river  as  extended  to 
islands.    Note,  Ann.  Oas.  1913A,  782. 

Title  to  islands.    Note,  58  L.  R.  A.  675. 

What  waters  are  navigable.    Note,  126  Am.  St.  Rep.  711. 

Sufficiency  of  possession  by  agent  or  tenant  to  enable  principal  or 
landlord  to  maintain  suit  to  quiet  title.    Note,  18  Ann.  Oas.  860. 

Miscellaneous.  Cited  in  Rood  v.  Wallace,  109  Iowa,  10,  79  N.  W.  451, 
as  to  power  of  government  to  set  aside  survey. 

159  V.  S.  95-100,  40  L.  Ed.  88,  15  Sup.  Ot.  987,  IK  BE  BELT. 
Habeas  corpus  issues  only  where  Jurisdiction  is  lacking. 
Approved  in  In  re  Eckart,  166  U.  S.  483,  485,  41  L.  Ed.  1086,  1087, 
17  Sup.  Ct.  638,  639,  holding  conviction  on  verdict  failing  to  specify 
degree  of  murder  not  jurisdictional  defect;  Ex  parte  Kair,  28  Nev.  148, 
118  Am.  St.  Rep.  817,  6  Ann.  Cas.  898,  80  Pac.  467,  denying  habeas  cor- 
pus where  petitioner  was  imprisoned  after  conviction  under  valid  stat- 
ute; Ex  parte  Foster,  69  Or.  323,  138  Pac.  851,  holding  one  sentenced 
for  greater  period  than  provided  for  by  statute  can  only  seek  habeas 
corpus  after  serving  statutory  period;  Ex  parte  Johnson,  1  Okl.  Cr. 
290, 129  Am.  St  Rep.  857,  97  Pac.  1024,  holding  plea  of  former  jeopardy 
will  not  be  reviewed  on  habeas  corpus;  Ex  parte  Newcomb,  56  Wash. 
400,  105  Pac.  1044,  holding  habeas  corpus  will  not  review  error  in 
selection  of  jury;  Hovey  v.  Sheffner,  16  Wyo.  281,  125  Am.  St.  Rep. 
1037,  15  Ann.  Cas.  318,  15  L.  R.  A.  (N.  S.)  227,  93  Pac.  314,  holding 
habeas  corpus  will  not  bring  up  record  of  judicial  proceeding. 

Habeas  corpus  will  not  ordinarily  issue  where  there  is  remedy  by  writ 
of  error  or  appeal. 

Approved  in  Evans  v.  Victor,  199  Fed.  506,  and  Ex  parte  Webb, 
225  U.  S.  674,  56  L.  Ed.  1252,  32  Sup.  Ct.  769,  both  holding  habeas 
corpus  will  not  lie  to  review  question  as  to  whether  offense  is  sufficiently 
alleged  in  indictment;  Martin  v.  District  Court,  37  Colo.  115,  119 
Am.  St.  Rep.  262,  86  Pac.  84,  holding  habeas  corpus  will  not  lie  to  re- 
view voidable  judgment;  Palmer  v.  Colladay,  18  App.  D.  C.  430,  hold- 
ing in  reviewing  issuance  of  writ  court  can  go  into  merits  of  case; 
Ex  parte  Marlow,  75  N.  J.  L.  403,  68  Atl.  172,  holding  where  one  under 
sixteen  years  of  age  has  been  committed  to  reformatory  writ  of  error 
is  proper  remedy;  Ex  parte  Tani,  29  Nev.  395,  13  L.  R.  A.  (N.  S.)  518, 
91  Pac.  140,  holding  error  in  designating  place  of  imprisonment  does 
not  render  proceedings  void;  Ex  parte  Kair,  28  Nev.  148,  113  Am.  St. 
Rep.  817,  6  Ann.  Cas.  893,  80  Pac.  467,  upholding  eight-hour  law  for 
miners;  In  re  Grice,  79  Fed.  634,  granting  writ  to  person  imprisoned 
under  Texas  trust  laws;  In  re  Anderson,  94  Fed.  492,  refusing  writ  to 
trespassing  United  States  marshals;  Bishop,  Petitioner,  172  Mass.  36, 
51  N.  E.  191,  and  Stalker,  Petitioner,  167  Mass.  12,  44  N.  E.  1069,  both 
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refusing  writ  where  court  having  jurisdiction  erred  in  sentencing  peti- 
tioner. 

Habeas    corpus  to  review   errors  or  irregularities  in  proceedings. 

Note,  11  Ann.  Oas.  1051. 
Validity  of  sentences  differing  from  those  authorized  by  law.   Note, 

55  Am.  St  Bep.  274. 

Supreme  Court  cannot  review  District  Supreme  Court  In  criminal  cases 
or  on  habeas  corpus. 

Approved  in  Chapman  v.  United  States,  164  U.  S.  451,  41  L.  Ed.  510, 
17  Sup.  Ct.  79,  on  motion  to  dismiss  writ  of  error  in  criminal  proceed- 
ing; Gonzales  v.  Cunningham,  164  U.  S.  618,  41  L.  Ed.  574,  17  Sup.  Ct. 
184,  arguendo. 

Distinguished  in  Chapman  v.  United  States,  8  App.  D.  C.  321,  holding 
writ  of  error  will  be  allowed  where  constitutionality  of  act  of  Congress 
is  involved. 

Habeas  corpus  will  not  lie  to  Supreme  Court  to  review  decision  by 
lower  court,  having  Jurisdiction,  that  record  of  former  conviction  estab- 
lished first  offense. 

Approved  in  Ex  parte  Post,  190  U.  S.  557,  47  L.  Ed.  1183,  24  Sup.  Ct. 
860,  reaffirming  rule;  Carter  v.  McClaughry,  183  U.  S.  388,  46  L.  Ed. 
249,  22  Sup.  Ct.  190,  upholding  sentence  of  army  court-martial,  inflict- 
ing both  fine  and  imprisonment  for  separate  offenses  under  sixtieth 
article  of  war;  Whitten  v.  Tomlinson,  160  U.  S.  243,  40  L.  Ed.  412,  16 
Sup.  Ct.  302,  holding  allegation  of  former  acquittal  no  ground  for  dis- 
charge of  writ. 

Right  to  raise  plea  of  former  jeopardy  in  habeas  corpus  proceed- 
ings.   Note,  15  Ann.  Cas.  328. 

Decision  against  constitutional  right  as  nullity  subject  to  collateral 
attack.    Note,  39  L.  B.  A.  451,  455. 

Miscellaneous.  Cited  in  Humphries  v.  District  of  Columbia,  174 
U.  S.  195,  43  L.  Ed.  946,  19  Sup.  Ct.  639,  holding  denial  of  right  to  poll 
jury  not  jurisdictional  error;  District  of  Columbia  v.  Humphries,  12  App. 
D.  C.  133,  holding  sealed  verdict  rendered  by  eleven  jurors  was  nullity. 

159  U.  S.   100-103,  40  L.  Ed.  90,  16  Sup.   Ok  29,  BROWN  v.  UNITED 
STATES. 

Charge  mating  degree  of  crime  dependent  on  mode  of  killing  is  erro- 
neous. 

Cited  in  Brown  v.  United  States,  164  U.  S.  221,  41  L.  Ed.  410,  17 
Sup.  Ct.  33,  and  Stevenson  v.  United  States,  162  U.  S.  321,  40  L.  Ed. 
983,  16  Sup.  Ct.  842,  holding  issue  as  to  manslaughter,  murder  and  self- 
defense,  one  for  jury. 

Homicide  in   resisting  arrest,  or  of  officers  of  justice.     Note,  66 
L.  R.  A.  366. 
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159  U.  8.  103-113,  40  I*.  Ed.  91,  16  Sup.  Ot.  80,  CENTRAL  LAND  00.  v. 


Supreme  Court  cannot  assume  jurisdiction  to  construe  State  statute  on 
ground  that  Judgments  impaired  contracts. 

Approved  in  Thomas  v.  Blair,  196  U.  S.  638,  49  L.  Ed.  630,  25  Sup.  Ct. 
797,  and  Brewster  v.  Cahill,  194  U.  S.  629,  48  L.  Ed.  1158,  24  Sup.  Ct. 
857,  both  dismissed  for  want  of  jurisdiction;  Ross  v.  Oregon,  227  U.  S. 
162,  164,  57  L.  Ed.  463,  464,  33  Sup.  Ct  220,  holding  Federal  Supreme 
Court  cannot  review  State  decision  that  statute  requiring  criminal  pros- 
ecutions to  be  by  indictment  was  prospective  only;  Bacon  v.  Texas, 
163  TJ.  S.  216,  220,  224,  41  L.  Ed.  136,  137,  138,  16  Sup.  Ct.  1027,  1028, 
1030,  upholding  State  court  decision  that  no  contract  existed  because 
noncompliance  with  State  statute;  Hanford  v.  Davies,  163  U.  S.  278, 
41  L.  Ed.  159,  16  Sup.  Ct.  1053,  and  Turner  v.  Wilkes  County  Commrs., 
173  U.  S.  463,  464,  43  L.  Ed.  768,  769,  19  Sup.  Ct.  465,  reaffirming  rule ; 
State  v.  O'Neil,  147  Iowa,  516,  Ann.  Oas.  1912B,  691,  33  L.  R.  A.  (N.  S.) 
788,  126  N.  W.  455,  holding  persons  performing  acts  between  time 
statute  was  declared  invalid  by  State  court  and  valid  by  Supreme  Court 
could  not  be  punished  thereunder;  Swanson  v.  City  of  Ottumwa,  131 
Iowa,  549,  9  Ann.  Caa.  1117,  5  L  R.  A.  (N,  S.)  860,  106  N.  W.  1% 
holding  subsequent  decision  will  not  validate  bonds  previously  declared 
invalid;  Sedalia  v.  Donohue,  190  Mo.  417,  418,  419,  89  S.  W.  389,  390, 
holding  where  former  decision  was  to  effect  that  tax  bills  issued  under 
statute  giving  municipal  councils  power  to  tax  for  street  improvements 
were  valid,  later  tax  bills  issued  in  reliance  on  that  decision  did  not  consti- 
tute contract  impaired  by  later  decision  holding  them  invalid. 

Distinguished  in  Louisiana  Ry.  &  Nav.  Co.  v.  Behrman,  235  U.  6. 
170,  59  L.  Ed.  180,  35  Sup.  Ct.  62,  holding  Supreme  Court  willreview 
decision  enjoining  railroad  from  constructing  belt  line  under  municipal 
ordinance. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  520,  528,  530. 

Supreme  Court  may  review  State  judgment  under  obligation  clause  only 
where  State  statute  has  been  upheld. 

Approved  in  Houston  &  Texas  Cent.  R.  R.  Co.  v.  Texas,  177  U.  S.  77, 
44  L.  Ed.  680,  20  Sup.  Ct.  549,  holding  State  decision  giving  effect  to 
State  statute  alleged  to  impair  obligation  of  contract  warrants  writ 
of  error  to  Supreme  Court,  though  such  statute  not  in  terms  mentioned. 

Conclusiveness  upon  Federal  courts  of  construction  given  to  stat- 
ute by  State  court  subsequent  to  accrual  of  rights  involved. 
Note,  17  Ann.  Cas.  1212. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  396. 
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Constitutional  obligation  clanae  contemplates  impairment  by  legislative 
act  not  judicial-decision. 

Approved  in  Gates  v.  Parmly,  191  U.  S.  557,  48  L.  Ed.  301,  24  Sap.  Ct. 
843,  and  Baltimore  etc.  Ry.  Co.  v.  Moyor,  179  U.  S.  681,  45  L.  Ed.  384, 
21  Sup.  Ct.  918,  both  reaffirming  role;  Moore-Mansfield  Constr.  Co.  v. 
Electrical  Installation  Co.,  234  U.  S.  625,  58  L.  Ed.  1505,  34  Sup.  Ct. 
941,  holding  Supreme  Court  will  not  review  decision  where  constitu- 
tional enactment  was  not  declared  invalid;  Cross  Lake  Shooting  etc. 
Club  v.  Louisiana,  224  U.  S.  639,  56  L.  Ed.  928,  32  Sup.  Ct.  577,  apply- 
ing rule  where  State  court  avoided  conveyance  by  commissioners  of 
levee  district;  Fisher  v.  Mayor  etc.  of  New  Orleans,  218  U.  S.  440, 
54  L.  Ed.  1100,  31  Sup.  Ct.  57,  refusing  to  review  decree  refusing  .man- 
damus to  compel  levy  of  taxes  to  pay  judgment;  Delmar  Jockey  Club 
v.  Missouri,  210  U.  S.  335,  52  L.  Ed.  1084,  28  Sup.  Ct.  732,  holding 
forfeiture  of  corporate  charter  for  nonuser  is  not  reviewable  by  Fed- 
eral Supreme  Court;  National  Mutual  Building  etc.  Assn.  v.  Brahan, 
193  XJ.  S.  647,  48  L.  Ed.  828,  24  Sup.  Ct.  532,  holding  contract  not  im- 
paired by  change  of  decision  in  State  court;  Weber  v.  Rogan,  188  U.  S. 
14,  47  L.  Ed.  365,  23  Sup.  Ct.  264,  holding  obligation  of  no  contract  was 
impaired  by  judicial  construction  of  State  statute  authorizing  sale  of 
school  lands,  which  statute  created,  no  contract;  Mobile  Transportation 
Co.  v.  Mobile,  187  U.  S.  488,  47  L.  Ed.  272,  23  Sup.  Ct.  174,  holding 
change  of  view  by  highest  State  court  as- to  private  ownership  on  tide 
water  involves  no  question  of  impairment  of  contract;  Pinney  v.  Neil- 
son,  183  U.  S.  147,  46  L.  Ed.  127,  22  Sup.  Ct.  54,  holding  obligation 
of  contract  of  stockholders  in  foreign  corporation  cannot  be  impaired 
by  code  provision  prior  to  incorporation;  Gulf  &  Ship  Island  R.  R.  Co. 
v.  Hewes,  183  U.  S.  76,  46  L.  Ed.  91,  22  Sup.  Ct.  30,  holding  Supreme 
Court  cannot  review  State  judgment  holding  that  repealable  exemption 
of  corporation  from  taxation  had  been  repealed;  Tazoo  &  M.  V.  R.  R. 
Co.  v.  Adams,  180  U.  S.  46,  45  L.  Ed.  417,  21  Sup.  Ct.  258,  holding 
decision  of  State  court  simply  construing  charter  contract  does  not 
involve  Federal  question;  Crigler  v.  Shepler,  79  Kan.  838,  23  L.  R.  A. 
(N.  S.)  500,  101  Pac.  620,  holding  person  not  party  to  action  can  have 
no  vested  right  in  erroneous  decision  rendered;  Falconer  v.  Simmons, 
51  W.  Va.  177,  41  S.  E.  196,  holding  decision  overruling  earlier  decision 
is  regarded  as  always  having  been  the  law  and  does  not  impair  obliga- 
tion of  contract;  Weston  v.  Ralston,  48  W.  Va.  189,  36  S.  E.  454,  hold- 
ing decision  that  limitation  bars  right  to  public  street  is  no  law; 
Winona  etc.  Land. Co.  v.  Minnesota,  159  U.  S.  529,  40  L.  Ed.  248,  lft 
Sup.  Ct.  84,  upholding  Minnesota  statute  taxing  property  hitherto  un- 
taxed ;  McCullough  v.  Virginia,  172  U.  S.  116,  43  L.  Ed.  387,  19  Sup.  Ct. 
139,  holding  contract  can  only  be  impaired  by  subsequent  State  statute; 
also  Lamar  Canal  Co.  v.  Amity  Land  etc.  Co.,  26  Colo.  379, 77  Am.  St.  Rep. 
268,  58  Pac.  603,  denying  petition  for  rehearing  raising  Federal  question 
for  first  time;  Storrie  v.  Cortes,  90  Tex.  287,  288,  35  L.  R.  A.  668,  38 
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S.  W.  156,  holding  deeision  of  State  court  not  a  law  within  meaning 
of  United  States  Constitution;  dissenting  opinion  in  McCullough  v. 
Virginia,  172  U.  S.  127,  43  L.  Ed.  391,  19  Sup.  Ct.  143,  majority  examin- 
ing whether  contract  impaired,  regardless  of  State  decisions;  dissent- 
ing opinion  in  Muhlker  v.  New  York  etc.  R.  R.  Co.,  197  U.  S.  574,  49 
L.  Ed.  879,  25  Sup.  Ct.  522,  majority  holding  property  owner  on  street, 
when  Supreme  Court  of  State  had  decided  that  one  so  situated  had 
contract  right  to  light  and  air,  was  deprived  of  property  without  due 
process  by  construction  of  elevated  street  railway. 

Impairment  of  obligation  of  contracts  by  judicial  decision.    Note, 

4  Ann.  Oaa.  93. 

Change  of  State  court  decision  as  impairment  of  contract.    Note, 

5  L.  R.  A.  (N.  8.)  860. 

Change    of   judicial    decisions    as    impairing    contract.    Note,    23 
L.  R.  A.  (N.  S.)  500,  501,  502,  503. 

Constitutional  guaranty  of  due  process  is  not  impaired  by  erroneous 
decision  after  regular  proceedings. 

Approved  in  Bonner  v.  Gorman,  213  U.  S.  91,  53  L.  Ed.  711,  29 
Sup.  Ct.  483,  holding  erroneous  decision  does,  not  deprive  unsuccessful 
party  of  property  without  due  process  of  law;  Ballard  v.  Hunter,  204 
U.  S.  258,  51  L.  Ed.  473,  27  Sup.  Ct/261,  applying  rule  where  erroneous 
decision  was  made  as  to  costs;  Clifton  v.  Weston,  54  W.  Va.  263,  46 
S.  E.  365,  holding  where  decision  held  rights  to  public  street  could  be 
acquired  by  adverse  possession,  rights  so  claimed  in  reliance  on  that 
decision  not  taken  without  due  process  by  later  decision  holding  such 
rights  against  public  cannot  be  acquired;  Woods  v.  Cottrell,  55  W.  Va. 
481,  484,  104  Am.  St.  Rep.  1004,  65  L.  R.  A.  616,  47  S.  E.  277,  278, 
holding  statute  authorizing  seizure  of  gambling  tables  and  their  destruc- 
tion after  conviction  of  owner  does  not  take  property  without  due 
process;  Weston  v.  Ralston,  48  W.  Va.  187,  36  S.  E.  454,  holding  de- 
cision of  State  court  rendered  in  regular  course  of  judicial  proceedings 
cannot  be  said  to  constitute  taking  of  property  without  due  process  of 
law. 

Distinguished  in  Loeb  v.  Trustees  of  Columbia  Township,  179  U.  S. 
493,  45  L.  Ed.  291,  21  Sup.  Ct.  182,  holding  Federal  courts  will  deter- 
mine rights  arising  under  contracts  of  nonfederal  nature  according 
to  State  law  as  maintained  by  highest  State  court  at  time  right  accrued. 

Supreme  Court's  power  to  review  State  Judgments  is  designed  to  re- 
strain unconstitutional  legislation,  not  to  correct  errors.' 

Approved  in  Tampa  Waterworks  Co.  v.  Tampa,  199  U.  S.  243,  50 
L.  Ed.  173,  26  Sup.  Ct.  23,  decision  of  State  court  construing  statute 
so  as  to  remove  any  question  of  conflict  with  Federal  Constitution  can- 
not be  reviewed  by  Federal  Supreme  Court  on  that  ground;  Harding 
v.  Illinois,  196  U.  S.  583,  49  L.  Ed.  395,  25  Sup.  Ct.  176,  dismissing 
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writ  of  error  to  State  court  where  Federal  question  had  not  been 
passed  upon;  Remington  Paper  Co.  v.  Watson,  173  U.  S.  451,  43  L.  Ed. 
765, 19  Sup.  Ct.  459,  holding  adverse  decision  of  State  court  no  ground 
for  writ  of  error. 

Miscellaneous.  Cited  in  Rand-McNally  &  Co.  v.  Kentucky,  215  U.  S. 
583,  54  L.  EcL  338,  30  Sup.  Ct.  402,  without  opinion;  Huntington  v. 
Laidley,  176  U.  S.  670,  44  L.  Ed.  632,  20  Sup.  Ct.  626,  holding  direct 
appeal  from  Circuit  Court  may  be  maintained  where  decree  dismissing 
bill,  order  allowing  appeal  and  certificate  of  court  show  jurisdiction 
was  sole  question. 

■ 

159  17.  S.  113-835,  40  L.  Ed.  95,  16  Sup.  Ct.  1S0,  HJLTON  v.  GUYOT. 

International  law,  relating  both  to  public  and  private  rights,  is  part 
of  our  law. 

Approved  in  dissenting  opinion  in  Ex  parte  Martinez,  66  Tex.  Cr. 
107,  145  S.  W.  1015,  majority  holding  citizen  of  Mexico  is  entitled  to 
speedy  and  public  trial  in  our  courts. 

No  law  has  effect,  ex  proprio  vigore,  beyond  limits  of  sovereignty 
whence  it  emanated. 

Approved  in  Walbridge  v.  Robinson,  22  Idaho,  246,  43  L.  R.  A. 
(N.  S.)  240,  125  Pac.  815,  holding  waters  of  State  of  Idaho  cannot  be 
applied  to  uses  without  confines  of  State. 

International  law  questions  must  be  determined  by  decisions,  Jurists' 
writings  and  usage,  in  absence  of  written  law. 

Approved  in  The  Paquete  Habana,  175  U.  S.  700,  44  L.  Ed.  329,  20 
Sup.  Ct.  299,  following  rule. 

"Comity"  is  recognition  one  nation  accords  to  legislative,  executive  or 
Judicial  acts  of  another.  • 

Approved  in  Fisher  v.  Fielding,  67  Conn.  108,  52  Am.  St.  Rep.  275, 
32  L.  R.  A.  240,  34  Atl.  716,  action  in  State  court  in  default  of  foreign 
judgment;  dissenting  opinion  in  Prentis  v.  Atlantic  Coast  Line  Co., 
211  U.  S.  237,  53  L.  Ed.  163,  29  Sup.  Ct.  67,  majority  holding  Federal 
court  should  not  enjoin  rates  established  by  commission,  in  advance  of 
appeal  to  State  Supreme  Court. 

Foreign  Judgment,  to  be  effective  here,  must  have  been  rendered  by 
competent  court  in  regular  proceedings. 

Approved  in  Ritchie  v.  McMullen,  159  U.  S.  240,  40  L.  Ed.  135, 
16  Sup.  Ct.  173,  holding  Canadian  judgment  sufficient  to  support  ac- 
tion. 

Distinguished  in  dissenting  opinion  in  Fisher  v.  Fielding,  67  Conn. 
137,  32  L.  B.  A.  250,  34  Atl.  727,  holding  foreign  default  judgment  not 
conclusive  upon  parties  in  State  court. 
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Foreign  judgments.    Note,  94  Am.  St.  Rep.  536,  541,  544,  548,  550. 

Judgments  of  the  courts  of  other  States.    Note,  103  Am.  St.  Rep. 
805. 

Conclusiveness  of  judgment  of  -foreign  country.    Note,  32  L.  R.  A. 
236. 

Judgment  affecting  personal  status  will  be  recognised  everywhere,  un- 
less contrary  to  policy  of  laws. 

Approved  in  Old  Dominion  Copper  Min.  etc.  Co.  v.  Bigelow,  203  Mass. 
213,  214,  40  L.  R.  A.  (N.  S.)  314,  89  N.  E.  217,  holding  judgment  of  New 
York  court  dismissing  suit  against  one  joint  tort-feasor  is  no  bar  to 
snit  against  other  in  Massachusetts;  United  States  v.  Gleason,  78  Fed. 
398,  holding  issuance  of  naturalization  certificate  conclusive  as  to  citi- 
zenship of  holder  (affirmed  in  90  Fed.  778,  33  C.  C.  A.  272). 

Judgment  In  foreign  attachment  Is  conclusive  as  between  parties,  of 
right  to  property  attached. 

Approved  in  Hamilton  v.  Brown,  arguendo,  161  U.  S.  274,  40  L.  Ed. 
699,  16  Sup.  Ct.  592,  as  to  effect  of  judgment  in  rem  on  unattached  per- 
sonalty where  summons  published. 

Judgment  In  personam,  between  residents  of  Jurisdiction,  may  be  held 
conclusive  as  between  them  anywhere. 

Approved  in  Gildersleeve  v.  Gildersleeve,  88  Conn.  699,  Ann.  Oas. 
1916B,  920,  92  AtL  688,  recognizing  judgment  of  divorce  of  sister  State; 
Lilienthal  v.  Drucklieb,  80  Fed.  563,  holding  partially  liquidated  for- 
eign judgment  made  alien  wife  husband's  creditor  to  bring  suit  to  set 
aside  fraudulent  conveyance  (affirmed  in  92  Fed.  756,  34  C.  C.  A.  657). 

Judgment  in  personam  In  favor  of  foreigner  sued  by  citizen  may  bind 
both  equally. 

Approved  in  Ritchie  v.  McMullen,  159  XJ.  S.  243,  40  L.  Ed.  136,  16 
Sup.  Ct.  174,  refusing  to  reopen  and  retry  issues  determined  by  Canadian 
judgment. 

Judgments  of  foreign  country  have  been  held  by  Supreme  Court  to  be 
prima  facie  evidence  only. 

Approved  in  American  Surety  Co.  v.  Sandberg,  225  Fed.  154,  holding 
judicial  proceedings  of  foreign  countries  need  not  be  authenticated; 
Kessler  v.  Armstrong  Cork  Co.,  158  Fed.  747,  85  C.  C.  A.  642,  holding 
foreign  judgment  on  bill  of  exchange  was  not  conclusive;  Union  & 
Planters'  Bank  v.  Memphis,  111  Fed.  570,  571,  49  C.  C.  A.  455,  holding 
State  judgment  involving  exemption  from  taxes,  which  by  settled  rule 
in  such  State  is  res  judicata  only  as  to  particular  taxes  involved,  has 
no  greater  scope  in  Federal  courts;  F.  Miller  Brewing  Co.  v.  Capital 
Insurance  Co.,  Ill  Iowa,  600,  82  N.  W.  1026,  holding  judgment  of  Wis- 
consin court  which  had  jurisdiction  over  parties  and  subject  matter  will 
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be  recognized  as  binding  on  parties  in  Iowa;  Tourigny  v.  Houle,  88 
lie.  409,  34  Atl.  159,  holding  foreign  judgment  sufficient  to  sustain  ac- 
tion of  debt;  dissenting  opinion  in  Nashua  Say.  Bank  v.  Anglo-Amer- 
ican etc.  Co.,  108  Fed.  771,  48  C.  C.  A.  15,  majority  holding  testimony 
of  English  solicitor  is  sufficient  authentication  of  English  companies 
act  under  which  plaintiff  corporation  was  sued;  dissenting  opinion  in 
Kessler  v.  Armstrong  Cork  Co.,  158  Fed.  752,  85  C.  C.  A.  642,  majority 
holding  foreign  judgment  on  bill  of  exchange  was  not  conclusive. 

Where  there  has  been  fair  trial  hy  foreign  court  of  competent  Jurisdic- 
tion, cause  will  not  be  tried  anew  here  on  mere  assertion  of  error. 

Approved  in  Cruz  v.  O 'Boyle,  197  Fed.  829,  giving  full  faith  and 
credit  to  judgment  of  courts  of  Mexico ;  Kessler  v.  Armstrong  Cork  Co., 
158  Fed.  748,  85  C.  C.  A.  642,  refusing  to  go  into  merits  of  case  forming 
foundation  of  French  judgment;  Alaska  Commercial  Co.  v.  Debney, 
144  Fed.  3,  4,  75  C.  C.  A.  131,  reversing  2  Alaska,  308,  310,  313,  314,  318, 
325,  and  holding  where  defendant  a  resident  of  Alaska  had  given  to  a 
person  in  Canada  a  power  of  attorney  to  transact  all  business  relative  to 
his  interests  there,  latter  was  his  agent  within  meaning  of  statute  allowing 
service  of  summons  on  agents  of  nonresidents,  and  judgment  thereon 
recognized  in  this  country;  Strauss  v.  Conned,  121  Fed.  200,  holding 
judgment  of  Austrian  court  having  jurisdiction  will  be  accepted  by 
courts  of  United  States  as  conclusive  between  parties;  Gioe  v.  Wester- 
velt,  116  Fed-  1017,  holding  Italian  judgment  rendered-  in  due  course 
by  court  having  jurisdiction  of  parties  controls  Federal  court;  Ameri- 
can Mut.  Life  Ins.  Co.  v.  Mason,  159  Ind.  18,  64  N.  E.  520,  holding 
where  transcript  of  record  of  judgment  of  sister  State  showing  presence 
of  judge  and  that  court  had  seal  and  clerk,  jurisdiction  of  subject  mat- 
ter and  parties  presumed;  Minero  v.  Ross,  106  Tex.  537,  172  S.  W.  714, 
giving  full  faith  and  credit  to  judgment  of  courts  of  Mexico. 

Judgments  may  be  impeached  for  fraud  both  here  and  in  England. 
Approved  in  Nelson  v.  Meehan,  2  Alaska,  490,  allowing  motion  in 
original  suit  to  vacate  judgment  obtained  by  fraud  after  it  had  been 
affirmed  by  appellate  court. 

Right  to  plead  fraud  as  defense  in  action  on  foreign  judgment. 
Note,  Ann,  Gas.  1914D,  999. 

Perjury  as  ground  for  relief  against  judgment.    Note,  10  L.  R.  A. 
(N.  S.)  227. 

Fraud,  to  impeach  domestic  Judgment,  must  be  extrinsic  to  matter  tried. 

Approved  in  Stead  v.  Curtis,  191  Fed.  533,  112  C.  C.  A.  463,  holding 

defect  in  notice  of  probate  of  will,  will  not  avoid  proceedings;  United 

States  v.  Nechman,  183  Fed.  790,  Itolding  decree  of  naturalization  is 

conclusive  on  fact  that  applicant  made  sufficient  declaration  of  inten- 
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tion;  United  States  v.  Aakervik,  180  Fed.  144,  holding  judgment  may 
be  impeached  where  attorney  sells  ont  to  adversary;  Schmertz  Wire 
Glass  Co.  v.  Western  Glass  Co.,  178  Fed.  986,  987,  and  Schmertz  Wire 
Glass  Co.  v.  Western  Glass  Co.,  178  Fed.  975,  both  holding  interests 
may  be  united  in  suit  to  obtain  issuance  of  patent;  Nelson  v.  Meehan, 
155  Fed.  7,  12  L.  R.  A.  (N.  S.)  374,  83  C.  C.  A.  597,  holding  judgment 
cannot  be  vacated  after  term  account  of  perjured  testimony;  Pipin  v„ 
Lautman,  28  Ind.  App.  77,  62  N.  E.  61,  holding  defeated  party  in  action 
at  law  not  entitled  to  new  trial  on  ground  of  fraud  consisting  in  alleged 
perjured  testimony  of  adversary;  Mahoney  v.  State  Ins.  Co.,  133  Iowa,  576, 
9LR.A.  (N.  S.)  490, 110  N.  W.  1043,  holding  erasures  made  on  mortgage 
will  not  justify  vacation  of  judgment;  Graves  v.  Graves,  132  Iowa,  205, 
10  Ann.  Gas.  1104,  10  L.  R.  A.  (N.  S.)  216, 109  N.  W.  709,  and  Electric 
Plaster  Co.  v.  Blue  Rapids  City  Tp.,  81  Kan.  734,  25  L.  R.  A.  (N.  8.) 
1237,  106  Pac.  1080,  both  holding  judgment  will  not  be  vacated  on 
account  of  perjured  testimony;  Boring  v.  Ott,  138  Wis.  289,  291,  19 
L.  R.  A.  (N.  8.)  1080, 119  N.  W.  875,  876,  refusing  to  restrain  execution 
account  of  perjured  testimony;  Scheer  v.  Ulrich,  133  Wis.  316,  113 
N.  W.  662,  applying  principle;  Kansas  City  etc.  R.  R.  Co.  v.  Morgan, 
76  Fed.  435,  21  C.  C.  A.  468,  holding  fraudulent  judgments  of  another 
State  unimpeachable  collaterally;  Maddoz  v.  Summerlin  (Tex.  Civ. 
App.),  47  S.  W.  1022,  refusing  to  impeach  former  adjudication  of  hus- 
band's conveyance  to  wife  collaterally. 

Distinguished  in  Iowa  Land  &  Trust  Co.  v.  United  States,  217  Fed. 
15,  133  C.  C.  A.  121,  holding  rule  does  not  apply  to  suit  to  cancel  pat- 
ent. 

Comity  does  not  require  United  States  courts  to  give  conclusive  effect 
to  French  judgments  where  French  courts  would  not  treat  our  own  as  con- 
clusive. 

Approved  in  Bonfils  v.  Gillespie,  25  Colo.  App.  501,  139  Pac.  1056, 
holding  in  suit  on  judgment  of  sister  State  issue  is  not  whether  debt 
existed  but  whether  judgment  was  recovered;  Grubel  v.  Nassauer,  210 
N.  Y.  151,  52  L.  R.  A.  (N.  S.)  161,  103  N.  E.  1113,  refusing  to  enforce 
judgment  recovered  by  foreigner  in  his  native  country. 

Distinguished  in  MacDonald  v.  Grand  Trunk  Ry.  Co.,  71  N.  H.  454, 
456,  93  Am.  St.  Rep.  557,  59  L.  R.  A.  448,  52  Atl.  986,  holding  plaintiff 
failing  to  present  public  policy  of  his  State  in  case  in  foreign  court 
cannot  object  to  binding  force  of  such  judgment. 

Jurisdiction  over  absent  citizens.    Note,  53  Am.  St.  Rep.  190. 

Duty  of  conquering  with  respect  to  obligations  of  conquered  State. 
Note,  5  B.  R.  C.  907,  908. 

159  XT.  S.  835-243,  40  L.  Ed.  133,  16  Sup.  Ct.  171,  RITCHIE  v.  McMXTLLEN. 

Appearance  will  be  deemed  voluntary  where  answer  in  suit  on  foreign 
judgment  does  not  allege  compulsion. 
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A»;PF>x-oved  in  Underfeed  Stoker  Co.  v.  American  Ship  Windlass  Co., 
166  Fed.  67,  holding  appearance  by  attorney  is  prima  facie  evidence  of 
authority. 

General  averments  that  judgment  is  void  and  entered  without  jurisdlo- 
are  conclusions  of  law. 

^*>I>x-oved  in  Meeker  v.  Lehigh  Valley  R.  Co.,  162  Fed.  363,  holding 

*%?r«."fcion  that  rates  were  unlawful  must  show  how  they  were  so;  Flan- 

Jfto    v.  Chapman  etc.  Land  Co.,  144  Fed.  372,  75  C.  C.  A.  310,  hold- 

°?  ixx    suit  to  annul  decree  confirming  tax  title,  general  averment  that 

**^«    is  null  and  void  insufficient;  Best  v.  Best,  161  N.  C.  516,  77  S.  B. 

'   folding  petition  to  enjoin  sale  by  administrator  cannot  allege  fraud 

P0e^»Xly;  Mottu  v.  Davis,  151  N.  C.  247,  65  S.  E.  974,  holding  fraud 

^^csxirement  of  judgment  cannot  be  alleged  generally. 


.         -    ^  to  impeach  foreign  Judgment  must  be  distinctly  alleged. 


Aoj^v^^oved  in  Atlantic  Trust  Co.  v.  Dana,  128  Fed.  222,  62  C.  C.  A.  657, 
"ip/^   ^*Sr  allegations  that  trust  company  caused  decree  to  order  payment 
iflsu:f^5/r~^by  through  the  cunning"  money  was  placed  beyond  reach  were 
^ient  as  charge  of  bad  faith. 

l#^ht  to  plead  fraud  as  defense  in  action  on  foreign  judgment. 
^Sote,  Ann.  Gas.  1914D,  999. 

^Xugment  of  Canadian  court  is  not  reviewable  on  merit*  udes.  fraud 
t^-^uit  of  jurisdiction  alleged. 

Approved  in  Cruz  v.  0 'Boyle,  197  Fed.  829,  allowing  full  faith  and 
credit  to  judgment  of  courts  of  Mexico;  Alaska  Commercial  Co.  v.  Deb- 
ney,  144  Fed.  3,  75  C.  C.  A.  131,  reversing  2  Alaska,  308,  310,  318,  and 
giving  effect  to  foreign  judgment  obtained  in  Canada  upon  substituted 
service  under  local  statute;  Union  &  Planters'  Bank  v.  Memphis,  111 
Fed.  570,  49  C.  C.  A.#455,  holding  Federal  court  accords  State  judgments 
same  force  as  rule  of  decision  in  such  State  gives  them;  Harrison  v. 
Graham,  110  Fed.  896,  denying  petition  for  writ  of  ne  exeat  against 
resident  of  Canada  where  court  by  subpoena  had  jurisdiction  to  render 
judgment  which  judgment  would  be  respected  in  Canada;  McDonald 
v.  Grand  Trunk  Ry.  Co.,  71  N.  H.  456,  93  Am  St.  Rep.  559,  52  Atl.  986, 
holding  person  failing  to  present  public  policy  of  his  State  when  sued 
in  Canadian  court  cannot  object  to  binding  force  of  such  judgment  upon 
him;  Tourigny  v.  Houle,  88  Me.  409,  34  Atl.  159,  holding  plea  nul  tiel 
record  inappropriate  to  suits  on  foreign  judgments. 

Distinguished  in  dissenting  opinion  in  Fisher  v.  Fielding,  67  Conn. 
137,  34  Atl.  727,  holding  not  applicable  to  foreign  default  judgments; 
Hilton  v.  Guyot,  159  U.  S.  162,  40  L.  Ed.  108, 16  Sup.  Ct.  143,  reviewing 
French  judgment.        * 

Conclusiveness  of  judgment  of  foreign  country.    Note,  32  L.  R.  A. 
237. 
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159  U.  8.  851,  89  L.  Ed.  1095,  15  Sup.  Oi.  1089,  IN  BE  DEBS. 

Miscellaneous.  Cited  in  In  re  Chetwood,  165  U.  S.  462,  41  L.  Ed. 
788,  17  Sup.  Ct.  392,  and  Tinaley  v.  Anderson,  171  U.  S.  105,  43  L.  Ed. 
96,  18  Sup.  Ct.  807,  to  point  that  contempt  proceedings  not  reviewable  on 
error;  Heinze  v.  Butte  etc.  Min.  Co.,  129  Fed.  284,  63  C.  C.  A.  388, 
in  suit  to  enjoin  defendants  from  working  their  mining  claim  into 
complainant's  land,  order  committing  defendants  for  contempt  in  refus- 
ing to  allow  plaintiffs  to  examine  mine  not  reviewable  by  writ  of 
error;  Re  Christensen  Engineering  Co.,  194  U.  S.  460,  48  L.  Ed.  1074* 
24  Sup.  Ct.  729,  writ  of  error  lies  from  Circuit  Court  of  Appeals 
to  review  order  adjudging  defendant  guilty  of  contempt  in  disobey- 
ing preliminary  injunction;  Bessette  v.  W.  B.  Conkey  Co.,  194  U.  S* 
334,  48  L.  Ed.  1004,  24  Sup.  Ct.  665,  judgment  finding  person  not  party 
to  suit  guilty  of  contempt  in  violating  restraining  order  of  court  re- 
viewable on  error;  Bullock  etc.  Mfg.  Co.  v.  Westinghouse  Electric  etc 
Co.,  129  Fed.  107,  63  C.  C.  A.  607,  judgment  imposing  fine  for  contempt 
in  violating  injunction  in  patent  infringement  case,  is  judgment  in  crim- 
inal case,  and  if  unconditional,  is  final  and  reviewable  error;  In  re 
Paquet,  114  Fed.  440,  52  C.  C.  A.  239,  denying  writ  of  prohibition  to 
stay  proceedings  in  Circuit  Court  where  appellate  jurisdiction  not  in- 
yoked  by  appeal  or  error;  Costilla  Land  etc.  Co.  v.  Allen,  15  N.  M.  535, 
110  Pac.  849,  as  to  what  contempts  are  criminal. 

159  U.  S.  251,  40  L.  Ed.  140,  15  Sup.  Ot.  1088,  DANIELS  V.  CASE. 

Miscellaneous.    Cited  in  Keller  v.  Hawk,  19  Okl.  412,  91  Pac.  780. 

159  U.  S.  861,  40  L.  Ed.  142,  15  Sup.  Ot.  1041,  NATIONAL  CASH  REG. 
CO.  v.  BOSTON  CASH  INDICATOR  ETC.  GO. 

Miscellaneous.  Cited  in  Patterson  v.  United  States,  222  Fed.  634, 138 
C.  C.  A.  123. 

159  V.  S.  264,  40  L.  Ed.  142,  15  Sup.  Ct.  1042,  RICHARDSON  T.  GREEN. 

Miscellaneous.  Cited  in  Wart  v.  Wart,  117  Fed.  768,  holding,  under 
Iowa  statute,  Federal  court  may  entertain  contest  of  probate  of  will 
where  requisite  amount  is  involved  and  diverse  citizenship  exists; 
O'Callaghan  v.  O'Brien,  116  Fed.  936,  943,  holding  Federal  court  having 
concurrent  jurisdiction  with  State  court  has  no  right  to  refuse  hearing 
on  ground  that  State  suit  involving  same  parties  and  issues  is  pending. 

159  U.  S.  275-278,  40  L.  Ed.  149,  16  Sup.  Ct  820,  INDIANA  V.  KENTUCKY. 
Not  cited. 
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159  U.  a  278-292,  40  L.  Ed.  150,  16  Sap.  Ot.  1,  SIMMONS  v.  BURLING- 
TON  ETC.  BY.  GO. 

Junior  mortgagee's  right  is  waived  by  standing  by  while  sale  Is  made 
and  confirmed. 

Approved  in  Richmond  Cedar  Works  v.  John  L.  Roper  Lumber  Co.,  168 
N.  C.  395,  84  S.  E.  522,  holding  deed  will  not  be  reformed  where  it  is  not 
part  of  grantor's  title. 

Junior  mortgagee  acquiescing  in  sale  cannot  assert  right  to  redeem, 
seven  years  after,  although  reserved. 

Approved  in  Gunnison  v.  Chicago  etc.  Ry.  Co.,  117  Fed.  646,  holding 
delay  of  thirty  years  in  enforcement  mortgage  against  railroad  bars 
right ;  Julian  v.  Central  Trust  Co.,  115  Fed.  961,  53  C.  C.  A.  438,  hold- 
ing neither  mortgagor  nor  judgment  creditor  can  claim  that  property 
did  not  pass  by  sale  to  foreign  corporation;  Rothchild  v.  Memphis  etc. 
R.  R.  Co.,  113  Fed.  482,  51  C.  C.  A.  310,  holding  minority  stockholders 
with  full  knowledge  of  proceedings  culminating  in  sale,  making  no 
objection  to  sale  and  allowing  expenditure  by  purchaser,  cannot  avoid 
sale;  Ritter  v.  Ulman,  78  Fed.  224,  24  C.  C.  A.  71,  holding,  in  ejectment, 
no  such  acquiescence  as  to  estop  claimants  obtaining  injunction;  Deck 
v.  Whitman,  96  Fed.  881,  885,  discussing  mode  of  foreclosure  in  Federal 
court. 

Necessity  that  sale  of  property  of  quasi-public  corporation  under 
mortgage  be  as  entirety  and  without  right  of  redemption.  Note, 
Ann.  Cas.  1913A,  626. 

» 

109  TJ.  S.  292-302,  40  L.  Ed.  155,  16  Sap.  Ot.  30,  RICHMOND  NERVINE 
GO.  v.  RICHMOND. 

Trademark  bearing  name  and  portrait  of  one  originating  it,  may  be 


Approved  in  Peck  Bros.  &  Co.  v.  Peck  Bros.  Co.,  113  Fed.  299,  62 
L  .  R.  A.  81,  51  C.  C.  A.  251,  holding  sale  under  decree  of  court  of  prop* 
erty  of  manufacturing  corporation,  including  "franchise,  name  and 
goodwill,"  carries  trade  name;  Fish  Bros.  Wagon  Co.  v.  Fish  Bros. 
Mfg.  Co.,  87  Fed.  206,  holding  trademark  in  name  of  originator  assign- 
able; affirmed  in  95  Fed.  461,  37  C.  C.  A.  146;  Sarrazin  v.  W.  R.  Irby 
Cigar  etc.  Co.,  93  Fed.  626,  46  L.  R.  A.  541,  35  C.  C.  A.  496,  holding 
trademark  in  name  of  brand  of  tobacco  assignable ;  and  Bank  of  Tomah 
v.  Warren,  94  Wis.  160,  68  N.  W.  552,  holding  trade  name  of  bank 
assignable. 

Assignability  of  trademarks  and  trade  names.    Note,  2  Ann.  Oas. 
219. 

Transfer  of  trademark  by  bankruptcy  or  insolvency  assignment. 
Note,  46  L.  R.  A.  542. 

Sale  of  trademark.    Note,  1  L.  R.  A.  (N.  S.)  713. 


159  U.  S.  303-327       NOTES  ON  U.  S.  REPORTS.  326 

W9JT.B.  803-316,  40  L.  Ed.  161,  16  Sap.  Ct.  6>  GZLFZUiAK  V.  McKEB. 

Acceptance  of  Share  under  one  part  of  decree  does  not  waive  right  to 
appeal  from  another. 

Approved  in  Peck  v.  Richter,  217  Fed.  881, 133  C.  C.  A.  590,  holding 
accepting  allowance  of  two  claims  does  not  bar  appeal  from  order  deny- 
ing other;  Winslow  v.  Baltimore  etc.  R.  R.  Co.,  28  App.  D.  C.  144,  hold- 
ing property  owner  cannot  compel  railroad  to  condemn  entire  tract; 
Hodges  v.  Smith,  34  Tex.  Civ.  640,  79  S.  W.  331,  party  not  estopped  to 
prosecute  appeal  by  accepting  part  of  judgment  admitted  to  be  due; 
Darragh  -v.  H.  Wetter  Mfg.  Co.,  78  Fed.  11,  23  C.  C.  A.  609,  denying 
motion  to  dismiss  appeal  from  decree  on  ground  that  appellant  has 
accepted  benefits  under  it. 

Right  of  party  who  recovers  judgment  for  less  than  his  demand  to 
appeal  after  satisfaction  of  judgment.    Note,  16  Ann.  Oas.  82. 

Right  to  appeal  from  unfavorable  while  accepting  favorable  part 
of  decree,  judgment  or  order.    Note,  29  L.  R.  A.  (N.  S.)  30,  33. 

Any  party  may  appeal  alone  where  decree  la  several  and  interest 
separate. 

Approved  in  Alsop  v.  Conway,  188  Fed.  572,.  110  C.  C.  A.  366,  hold- 
ing rule  requiring  all  to  appeal  applies  only  to  joint  judgments;  Louis- 
ville etc.  Ry.  Co.  v.  Pope,  74  Fed.  5,  20  C.  C.  A.  253,  and  The  Eugene, 
87  Fed.  1003,  31  C.  C.  A.  345,  holding  several  decree  that  vessel  be  sold 
final  appealable  decree. 

Distinguished  in  Ayres  v.  Polsdorfer,  105  Fed.  739,  45  C.  C.  Jl.  24, 
holding  writ  of  error  sued  out  by  one  of  two  defendants  in  ejectment, 
each  claiming  title,  will  be  dismissed;  Grand  Island  etc.  R.  R.  Co.  ▼. 
Sweeney,  103  Fed.  345,  346,  43  C.  C.  A.  255,  holding  where  different 
parties  claim  adverse  liens  on  same  property  there  is  no  separable  con- 
troversy and  all  must  join  in  appeal ;  St.  Louis  etc.  Elev.  Co.  v.  Nichols, 
91  Fed.  833,  34  C.  C.  A.  90,  dismissing  appeal  from  joint  decree  by 
single  defendant. 

While  decree  may  be  correct  so  far  as  separate  appeal  Is  concerned, 
reversal  may  be  required,  where  another  appeal  necessitates  readjustment 
of  amount. 

Approved  in  Gay  v.  Householder,  71  W.  Va.  279,  Ann.  Cas,  19140, 
297,  76  S.  E.  450,  applying  rule  to  settlement  of  partnership  accounts. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  856. 

159  U.  S.  317-887,  40  L.  Ed.  165,  16  Sup.  Ct.  11,  McKEE  v.  LAMON. 

Trust  arises  where  money  is  placed  in  hands  of  one  for  delivery  to 
another. 

Approved  in  Thompson  v.  Emmett  Irr.  District,  227  Fed.  568,  holding 
officers  of  irrigation  district  might  be  sued  where  they  had  collected 
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money  to  pay  interest  on  bonds;  Pennsylvania  Steel  Co.  v.  New  York 
City  Ry.  Co.,  206  Fed.  665,  124  C.  C.  A.  463,  holding  receiver  Holds 
money  in  trust  for  those  having  claims;  Tucker  v.  Curtin,  148jFed.  934, 
78  C.  C.  A.  557,  bankrupt's  transfer  when  he  was  solvent  of  certain 
corporate  stock  good;  Board  of  Commrs.  of  Onslow  County  v.  Tollman, 
145  Fed.  773,  76  C.  C.  A.  317,  taxes  collected  to  pay  coupons  on  railroad 
aid  bonds  issued  by  county,  impressed  with  trust  in  hands  of  county 
treasurer  £or  benefit  of  bondholders ;  Quigley  v.  Spencer  Stone  Co.,  143 
Fed.  90,  74  C.  C.  A.  280,  where  contract  is  assigned,  the  other  party  to 
contract,  not  being  privy  to  assignment,  can  sue  assignee  only  in  equity ; 
Darlington  v.  Turner,  24  App.  D.  C.  593,  holding  parent  may  hold  money 
as  trustee  for  child;  Roselle  v.  Beckemeir,  134  Mo.  391,  holding  bank's 
agreement  to  collect  and  distribute  lottery  prize  valid  trust. 

Acceptance  of  money,  with  notice  of  ultimate  destination,  la  sufficient 
to  create  duty  1m  bailee. 

Approved  in  United  States  v.  National  Bank,  73  Fed.  384,  holding 
national  bank  government  trustee  of  money  deposited  with  it  by  post- 
master; Coler  v.  Board  of  Commrs.  of  Stanley  County,  89  Fed.  260, 
holding  tax,  in  hands  of  tax  collector,  collected  for  payment  of  interest 
on  bonds,  trust  fund. 

Equity  may  adjust  disputes  between  beneficiaries  without  making  origi- 
nator party. 

Approved  in  Root  v.  New  Haven  Trust  Co.,  82  Conn.  606,  74  Atl.  952, 
holding  discharge  of  legal  liability  is  sufficient  to  support  express 
promise. 

Miscellaneous.  Cited  in  Pennsylvania  Steel  Co.  v.  New  York  City 
Ry.  Co.,  196  Fed.  667,  opinion  of  lower  court;  State  ex  rel.  Lyon  v. 
Hurray,  79  S.  C.  331,  60  S.  E.  934,  discussing  whether  State  dispensary 
commission  may  be  sued. 

159  U.  8.  827-331,  40  L.  Ed.  169,  16  Sup.  Ot  15,  McKEB  V.  XATROBE. 

Not  cited. 

169  U.  8.  832-348,  40  !■.  Ed.  171,  16  Sup.  Ot.  37,  McCOBMIOK  v.  HAYES. 

Decision  of  special  tribunal  within  scope  of  authority  Is  conclusive  upon 
all  others. 

Approved  in  Marshall  Dental  Mfg.  Co.  v.  Iowa,  226  U.  S.  461,  67  L.  Ed. 
802,  33  Sup.  Ct.  168,  holding  Supreme  Court  will  not  review  findings 
of  State  court  that  body  of  water  was  non-navigable  lake;  United 
States  v.  Cain-Bonness  Lumber  etc.  Co.,  215  Fed.  216,  refusing  to  allow 
collateral  attack  on  decisions  of  Land  Department;  Robards  Tobacco 
Co.  v.  Franks,  103  Fed.  280,  holding  assessment  by  collector  of  six 
cents  -a  pound  on  tobacco  still  remaining  in  factory  was '  judicial  de- 
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termination  of  fact  of  removal  for  purpose  of  taxation;  Bonner  v. 
Lockhart,  177  Ala.  106,  59  South.  51,  refusing  to  allow  collateral  attack 
on  decision  of  Land  Department  that  land  granted  to  State  was  unin- 
habited and  unoccupied ;  Old  Dominion  Copper  Min.  etc.  Co.  v.  Haverly, 
11  Ariz.  250,  90  Pac.  337,  holding  decision  of  Land  Department  is 
conclusive  as  to  character  of  land;  Bates  v.  Halstead,  130  Cal.  03,  02 
Pac.  305,  holding  where  list  accompanying  plat  of  lands  selected  by 
State  under  Swamp-land  Act  included  only  lands  within  boundary  of 
meander  line,  such  only  passed;  Warner  Valley  Stock  Co.  v.  Smith,  9 
App.  D.  C.  203,  holding  court  will  not  interfere  with  determination  of 
Secretary  of  Interior  that  lands  are  swamp-lands;  Missouri  etc.  Ry.  Co. 
v.  Watson,  74  Kan.  507,  87  Pac.  691,  holding  approval  of  President  to 
grant  of  land  to  railroad  will  be  presumed;  Small  v.  Lutz,  41  Or.  577, 
579,  69  Pac.  826,  holding  determination  by  Secretary  of  Interior  that 
lands  sought  to  be  patented  are  open  to  homestead  is  conclusive  on 
purchaser  from  State  as  swamp-lands;  Sanford  v.  King,  19  S.  D.  337, 
103  N.  W.  29,  applying  rule  in  contest  over  homestead  entry;  Rogers 
Locomotive  Works  v.  American  Emigrant  Co.,  164  U.  S.  570,  671,  573, 
41  L.  Ed.  557,  558,  17  Sup.  Ct.  191,  192,  holding  State's  acceptance 
of  railroad  grant  of  land  conclusive  as  to  its  character;  Johnson  v. 
Drew,  171  U.  S.  100,  43  L.  Ed.  91,  18  Sup.  Ct.  802,  holding  issuance  of 
land  patent  by  Land  Department  conclusive  as  to  facts ;  Garrard  v.  Silver 
Peak  Mines,  82  Fed.  584,  holding  decision  of  Land  Department,  when 
against  congressional  will,  not  conclusive;  Saunders  v.  La  Purisima  etc. 
Min.  Co.,  125  Cal.  165, 166,  57  Pac.  659,  holding  land  officer's  determina- 
tion that  lands  agricultural,  conclusive;  Bourne  v.  Ragan,  96  Iowa,  569, 
570,  65  N.  W.  827,  holding,  in  ejectment,  defendant  estopped  from 
arging  conclusiveness  of  land  office  decision;  Rood  v.  Wallace,  109  Iowa, 
11,  79  N.  W.  451,  holding  land  office  decision  conclusive  when  collaterally 
attacked. 

Distinguished  in  Burfenning  v.  Chicago  etc.  Ry.  Co.,  163  U.  S.  323, 
41  L.  Ed.  176,  16  Sup.  Ct.  1019,  holding  decision  of  Land  Department 
cannot  override  will  of  Congress;  Whitehill  v.  Victoria  Land  etc.  Co., 
18  N.  M.  526,  139  Pac.  186,  holding  grant  of  land  previously  reserved 
is  void  and  of  no  effect. 

Parol  evidence  cannot  contradict  concurrent  decision  of  State  and  Fed' 
era!  officers  regarding  swamp-lands. 

Approved  in  Sawyer  v.  Osterhaus,  212  Fed.  769,  773,  and  Foss  v. 
Johnstone,  158  Cal.  136,  110  Pac.  301,  both  applying  principle;  William- 
son v.  Baugh,  71  Ark.  493,  76  S.  W.  423,  in  suit  for  land  between  con- 
flicting claimants,  decision  of  Land  Department  that  it  was  not  swamp- 
land conclusive;  Young  v.  Charnquist,  114  Iowa,  119,  86  N.  W.  206, 
holding  certificate  of  Interior  Department  to  State  that  land  is  not 
swamp-land  is  final  and  neither  State  nor  its  grantee  can  claim  other* 
wise*  -  N 
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Miscellaneous.  Cited  in  Hart  v.  Delphey,  157  Iowa,  331,  136  N.  W* 
707,  holding  swamp-lands  were  not  subject  to  taxation. 

159  U.  S.  349-872,  40  L.  Ed.  177,  16  Sup.  Ot.  17,  SIOUX  CITY  ETC.  R.  B. 

00.  t.  UNITED  STATES. 

Public  land  grant,  if  ambiguous,  must  be  construed  in  favor  of  grantor. 
Approved  in  Logan  v.  Davis,  233  U.  S.  618,  624,  58  L.  Ed.  1123,  1127, 
34  Sup.  Ct.  685,  holding  courts  will  follow  decision  of  Secretary  of  In- 
terior that  party  was  bona  fide  purchaser;  Lyle  v.  Patterson,  228  U.  S. 
213,  57  L.  Ed.  805,  33  Sup.  Ct.  480,  holding  homestead  entry  cannot  be 
made  on  land  already  in  possession  of  settler;  United  States  v.  Oregon 
etc.  R.  R.  Co.,  164  U.  S.  539,  41  L.  Ed.  545,  17  Sup.  Ct.  169,  construing 
railroad  land  grant;  Manley  v.  Tow,  110  Fed.  244,  247,  holding,  under 
section  5,  Act  March  3,  1887,  lands  granted  to  State  under  grant  of 
1864  and  unearned  were  not  granted  for  benefit  of  road  and  settlers 
were  entitled  to  preference. 

Statutes  should  be  sensibly  construed  to  effectuate  intention. 
Approved  in  State  ex  rel.  Linthicum  v.  Board  of  Commrs.  of  Vander- 
burgh County,  175  Ind.  404,  94  N.  E.  718,  holding  appeal  lies  from 
donation  of  commissioners  in  aid  of  railroad;  State  ex  rel.  Western 
Const.  Co.  v.  Board  of  Commrs.  of  Clinton  County,  166  Ind.  196,  76  N.  E. 
997,  holding  railroad  could  not  maintain  mandamus  to  compel  levy  of  tax 

to  pay  donation.  p 

* 

Bight  claimed  under  government,  and  set  ufc  against  it  must  be  clearly 
defined. 

Approved  in  United  States  v.  Oregon  etc.  R.  Co.,  186  Fed.  893,  holding 
United  States  may  sue  to  cancel  patent  where  grantee  sells  land  at 
greater  price  than  provided  for  in  patent. 

Public  land  granted  to  Iowa  in  1864  for  railroad,  reverted  to  United 
States,  so  far  as  unused. 

Approved  in  Knepper  v.  Sands,  194  U.  S.  481,  484,  48  L.  Ed.  1085, 
1086,  24  Sup.  Ct.  744,  and  Ostrom  v.  Wood,  140  Fed.  295,  297,  both  hold- 
ing adjustment  act  of  March  3,  1887,  to  protect  bona  fide  purchasers 
from  railroad  company,  does  not  apply  to  purchasers  of  unearned  land 
granted  under  act  of  May  12,  1864,  which  had  been  resumed  by  State 
for  company's  default  and  relinquished  to  United  States;  Harvey  v. 
Holies,  160  Fed.  533,  holding  fact  that  possession  is  wrongful  against 
United  States' confers  no  right  of  settlement  on  third  party;  McKenna 
v.  Atherton,  160  Fed.  548,  holding  one  receiving  patent  under  erroneous 
statement  of  facts  holds  title  for  true  owner;  Benner  v.  Lane,  116  Fed. 
408,  holding  right  of  bona  fide  settler  in  unearned  railway  land  is 
superior  to  that  of  purchaser  from  railway  where  former  has  improved 
same;  Sioux  City  etc.  R.  R.  Co.  v.  Countryman,  159  U.  S.  378,  380,  40 
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L.  Ed.  187,  188,  16  Sup.  Ct.  28,  29 ;  160  U.  S.  686,  40  L.  Ed.  583, 16  Sap. 
Ct.  433,  following  rule;* Chicago  etc.  Ry.  Co.  v.  United  States,  159  U.  S. 
373,  40  L.  Ed.  185,  16  Sup.  Ct.  26,  and  Linkswiler  v.  Schneider,  95  Fed. 
204,  206,  arguendo. 

Intersecting  roads,  aided  by  contemporaneous   acts,  take  undivided 
moiety  within  place  limits  at  crossing. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  United  States,  159  U.  S.  375,  376, 
40  L.  Ed.  186,  16  Sup.  Ct.  27,  following  rule ;  Southern  Pac.  R.  R  Co.  v. 
United  States,  183  U.  S.  525,  46  L.  Ed.  311,  22  Sup.  Ct.  157,  holding  two 
railroad  companies  taking  by  contemporary  overlapping  grants  take  un- 
divided moieties  of  land  within  the  conflict. 

Under  grant  to  Iowa  to  aid  railroad,  State  held  title  as  trustee  until 
selection. 

Approved  in  Kansas  v.  United  States,  204  U.  S.  340,  51  L.  Ed.  513, 
27  Sup.  Ct.  388,  holding  Federal  Supreme  Court  has  no  jurisdiction 
of  suit  by  State  where  it  is  simply  suing  for  benefit  of  railroad ;  Sullivan 
v.  Damon,  202  Fed.  285,  287,  holding  settlement  could  not  be  made  on 
land  in  possession  of  one  having  purchased  same  from  railroad;  Benner 
v.  Lane,  116  Fed.  415,  416,  holding  conveyance  to  State  as  trustee  for 
railroad  company  is  not  to  company  or  for  its  use  to  entitle  railway's 
purchasers  to  preference  under  Act  1887;  Manley  v.  Tow,  110  Fed.  250, 
holding  unearned  lands  granted  to  State  in  1864  in  aid  of  railroad  were 
not  "for  use"^>f  company  within  section  5,  Act  1887;  Logan  v.  Davis, 
147  Iowa,  446,  450,  451,  24  N.  W.  810,  811,  holding  adjustment  act  of 
1887  did  not  apply  to  lands  purchased  after  passage  of  act. 

Miscellaneous.  Cited  in  Brett  v.  Meisterling,  117  Fed.  769,  holding 
action  of  Land  Department  in  locating  grant  to  railroad  company  after 
line  located  and  map  filed  binds  adverse  claimants;  Sioux  City  etc.  Ry. 
Co.  v.  O'Brien  County,  118  Iowa,  583,  92  N.  W.  858,  holding  statute  of 
limitations  is  applicable  to  suit  in  equity  to  recover  money  paid  in 
redeeming  land  from  tax  sale. 

159  XT.  8.  872-377,  40  L.  Ed.  185,  16  Sup.  Ct.  86,  CHICAGO  ETC.  BY.  GO. 
V.  UNITED  STATES. 

Decision  that  road  was  not  embraced  by  acts,  bars  claim  against  gov- 
ernment after  reversion. 

Approved  in  McCarver  v.  Herzberg,  120  Ala.  531,  532,  25  South.  4,  6, 
holding  act  of  Alabama  legislature,  granting  forfeited  railroad  lands, 
not  binding. 

State  cannot  divert  lands  to  aid  of  road  not  embraced  In  act  of  Con- 
gress. 

Approved  in  Manley  v.  Tow,  110  Fed.  244,  holding  unearned  lands 
granted  to  Iowa  in  1864  in  aid  of  railroad  were  not  granted  "for  use" 
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of  company  within  section  5,  Act  1887;  McCarver  v.  Herzberg,  120  Ala. 
531,  532,  25  South.  4,  5,  holding  where  three  companies  claimed  by 
overlapping1  grants  each  had  undivided  third,  and  forfeiture  by  two 
for  nonconstruction  gave  third  no  greater  rights. 

159  U.  8.  377-880,  40  I*  Bd.  187,  16  Sup.  Ot.  88,  SIOUX  CITY  ETC.  R.  B. 
CO.  r.  COUNTRYMAN. 

Not  cited. 

159  U.  8.  380-408,  40  L.  Ed.  188,  16  Sup.  Ot.  48,  SWEET  v.  BEOHEL. 
Statutes  are  presumed  constitutional 
Approved  in  Bradley  v.  City  of  Richmond,  227  U.  S.  485,  57  L.  Ed. 
006,  33  Sup.  Ct.  318,  holding  municipality  may  divide  corporations  into 
thirteen  classes  for  purpose  of  taxation;  Home  Tel.  &  Tel.  Co.  v.  Los 
Angeles,  211  U.  S.  281,  58  L.  Ed.  186,  29  Sup.  Ct.  50,  holding  fact  that 
rates  established  for  telephone  company  are  lower  than  those  prescribed 
for  competitor  does   not   render   them   unconstitutional;   Red.    C.   Oil 

» 

Mfg.  Co.  v.  Board  of  Agriculture,  172  Fed.  704,  upholding  law  requiring 
inspection  of  illuminating  oils;  Thibault  v.  McHaney,  119  Ark.  213,  177 
S.  W.  886,  upholding  act  dissolving  drainage  district  and  allowing  claims 
against  it ;  State  v.  Howell,  85  Wash.  288,  147  Pac.  1164,  holding  statute 
providing  special*fund  for  proceeds  from  sale  of  bonds  is  not  subject  to 
referendum. 

Eminent  domain  Is  source  of  legislative  right  to  take  property  for 
public  use. 

Approved  in  Madisonville  Traction  Co.  v.  St.  Bernard  Min.  Co.,  196 
U.  S.  252,  49  D.  Ed.  767,  25  Sup.  Ct.  251,  in  condemnation  proceeding 
removed  to  Federal  court,  question  of  appropriation  for  public  purpose 
not  one  exclusively  for  .State  court;  Postal  Tel.  Cable  Co.  v.  Southern 
Ry.  Co.,  89  Fed.  192,  holding  telegraph  company  entitled  to  condemn 
right  of  way  in  North  Carolina,  under  United  States  statute;  Sisson 
v.  Board  of  Supervisors,  128  Iowa,  454,  104  N.  W.  459,  taking  of 
private  property  for  drainage  of  agricultural  lands  is  taking  for  public 
use. 

When  the  question  of  the  existence  of  a  public  use  may  be  con- 
sidered by  the  courts.    Note,  88  Am.  St.  Rep.  936,  941. 

Judicial  power  oyer  eminent  domain.    Note,  22  L.  R.  A.  (N.  S.)  4, 
164. 

State  may,  without  taking  title  or  compensating,  forbid  use  of  prop- 
erty as  injurious  to  health. 

Approved  in  St.  Louis  etc.  Ry.  Co.  v.  Mathews,  165  U.  S.  23,  41  L.  Ed. 
620,  17  Sup.  Ct.  251,  holding  statute  making  railroad  liable  for  fires, 
constitutional. 
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Seasonable  compensation  Is  condition  precedent  to  right  to  exercise. 

Approved  in  Union  Bridge  Co.  v.  United  States,  204  U.  S.  397,  51 
L.  Ed.  538,  27  Sap.  Ct.  367,  holding  requiring  alterations  to  be  made  on 
bridge  spanning  navigable  stream  is  not  taking  of  property  for  public 
use;  Western  Union  Tel.  Co.  v.  Pennsylvania  R.  R.  Co.,  195  U.  S.  568, 
569,  570,  579,  49  L.  Ed.  322,  328,  326,  327,  25  Sup.  Ct.  133,  act  of  July 
24,  1866,  authorizing  telegraph  companies  to  build  over  public  domain 
and  along  military  or  post  roads  of  United  States  did  not  confer  on 
such  companies  right  of  eminent  domain;  Williams  v.  Parker,  188  U.  S. 
603,  47  L.  Ed.  562,  23  Sup.  Ct.  442,  upholding  Mass.  Act  May  23,  1898, 
imposing  restriction  upon  height  of  buildings  on  certain  Boston  streets; 
Adirondack  Ry.  Co.  v.  New  York  State,  176  U.  S.  350,  44  L.  Ed.  500, 
20  Sup.  Ct.  465,  holding  State  may  appropriate  lands  by  eminent  domain 
after  railroad  has  filed  map  of  proposed  route,  but  has  not  completed 
right  to  lands;  Chicago  etc  Ry.  Co.  v.  Old  Colony  Trust  Co.,  216  Fed. 
583,  132  C.  C.  A.  581,  holding  due  compensation  must  be  paid  for  right 
to  cross  railroad  right  of  way ;  Jones  v.  Nashville  etc.  Ry.  Co.,  141  Ala. 
394,  37  South.  679,  statute  providing  that  owner  must  apply  for  com- 
pensation within  five  years  from  taking  of  his  property  or  he  is  barred, 
but  not  providing  any  method  of  obtaining  compensation,  invalid;  De 
Hansen  v.  District  Court,  11  Ariz.  383,  94  Pac.  1126,  holding  possession 
of  land  will  not  be  decreed  on  filing  of  bill  of  condemnation;  Litchfield 
v.  Bond,  186  N.  Y.  75,  78  N.  E.  722,  holding  officers  appointed  to  de- 
termine county  line  could  not  make  slash  through  forest  preserve 
without  making  due  compensation ;  Salt  Lake  City  Water  etc.  Co.  v.  Salt 
Lake  City,  24  Utah,  297,  67  Pac.  793,  upholding  Rev.  Stats.  1898,  §  3597, 
allowing  plaintiff  in  condemnation  proceedings  to  enter  land  on  giving 
sufficient  bond  conditioned  to  pay  value  and  damages;  Sajaborn  v.  Village 
of  Enosburg  Falls,  87  Vt.  484,  89  Atl.  748,  holding  municipality  obstruct- 
ing watercourse  is  liable  for  injury  to  adjoining  property;  Hays  v.  Wal- 
nut Creek  Oil  Co.,  75  W.  Va.  268,  83  S.  E.  902,  holding  railroad  com- 
pany takes  fee  simple  to  oil  and  other  minerals  in  condemned  land; 
dissenting  opinion  in  Jones  v.  Commissioners  of  Franklin  County,  130 
N.  C.  462,  42  S.  E.  148,  majority  holding  plaintiff  who  took  no  appeal 
as  provided  by  statute  from  action  of  commissioners  in  taking  land  and 
removing  granite  therefrom  cannot  maintain  suit  for  value  of  property ; 
Chicago  etc.  R.  R.  Co.  v.  Milwaukee  etc.  Ry.  Co.,  95  Wis.  572,  60  Am. 
St.  Rep.  142,  S7  L.  R.  A.  862,  70  N.  W.  682,  holding  abutting  owner 
entitled  to  compensation  for  additional  burden ;  Chicago  etc.  R.  R.  Co.  v. 
Chicago,  166  U.  S.  238,  41  L.  Ed.  985,  17  Sup.  Ct.  585,  arguendo. 

Distinguished  in  Chicago  etc.  Ry.  Co.  v.  Illinois,  200  U.  S.  593,  50 
L.  Ed.  609,  26  Sup.  Ct.  341,  holding  imposition  on  railway  company  of 
cost  of  rebuilding  bridge  and  culvert  because  of  widening  of  channel  by 
drainage  commissioners  not  taking  of  property  for  public  use  requiring 
compensation* 
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Neither  Federal  nor  Massachusetts  Constitution  requires  tender  of  com- 
pensation to  complete  right. 

Approved  in  Chicago  etc.  R.  R.  Co.  v.  Wisconsin,  238  U.  S.  500, 
L  R.  A.  1916A,  1133,  59  L.  Ed.  1430,  35  Sup.  Ct.  869,  holding  statute 
cannot  prohibit  letting  down  of  unoccupied  upper  berth  where  lower 
berth  in  same  section  is  occupied;  Bauman  v.  Ross,  167  U.  S.  598,  42 
L  Ed.  291,  17  Sup.  Ct.  985,  holding  payment  of  damages  and  vesting 
of  title  contemporaneous  under  Federal  Constitution;  United  States 
v.  O'Neill,  198  Fed.  683,  holding  damages  need  not  be  assessed  nor  paid 
before  United  States  can  take  possession  of  land  for  irrigation  ditch; 
Kaw  Valley  Drainage  Dist.  v.  Metropolitan  Water  Co.,  186  Fed.  323, 
108  C.  C.  A.  393,  holding  State  may  take  possession  of  land  condemned 
for  reclamation  project  pending  appeal  from  award  of  damages;  Dis- 
trict of  Columbia  v.  Armes,  8  App.  D.  C.  415,  holding  fact  that  no  pro- 
vision is  made  for  immediate  payment  does  not  invalidate  act  providing 
for  widening  of  streets;  State  v.  Several  Parcels  of  Land,  79  Neb.  648, 
113  N.  W.  252,  applying  rule  where  land  was  taken  for  park ;  Jeffress  v. 
Town  of  Greenville,  154  N.  C.  496,  70  S.  E.  921,  holding  town,  may 
proceed  with  widening  of  street  before  damages  are  assessed. 

Statute  sufficiently  provides  for  compensation  where  It  gives  right  to 
speedy  judgment. 

Approved  in  Manigault  v.  Springs,  199  U.  S.  486,  50  L.  Ed.  281,  26 
Sup.  Ct.  127,  refusing  to  enjoin  erection  of  dam  authorized  by  legis- 
lature for  drainage  of  lower  lands  under  the  police  power,  at  instance 
of  property  owner  whose  access  to  his  land  would  be  cut  off;  Backus  v. 
Fort  St.  etc.  Depot  Co.,  169  U.  S.  568,  42  L.  Ed.  869,  18  Sup.  Ct.  449, 
holding  statute  constitutional  permitting  taking  possession  of  private 
property  pending  condemnation  proceedings;  Sisson  v.  Board  of  Super- 
visors, 128  Iowa,  466,  104  N.  W.  463,  upholding  statute  authorizing  a 
taking  upon  damages  being  "secured  to  be  paid." 

Massachusetts  act  of  1867,  authorizing  Boston  to  take  certain  lands, 
held  valid. 

Approved  in  Sweet  v.  Boston,  186  Mass.  81,  71  N.  E.  113,  holding  act 
barred  persons  not  appearing  within  time  allowed  thereunder  from  dam- 
ages, though  they  were  minors. 

Distinguished  in  Wallace  v.  Richmond,  94  Va.  222,  36  L.  R,  A.  561,  26 
S.  E.  590,  holding  where  no  statute,  eminent  domain  cannot  be  used 
to  aid  police  power. 

Exercisability  of  eminent  domain  for  drainage  of  private  lands. 
Note,  49  L.  R.  A.  781. 

Miscellaneous.  Cited  in  Postal  Tel.  etc.  Co.  v.  Chicago  etc.  R.  R.  Co., 
30  Ind.  App.  662,  66  N.  E.  922,  holding  mode  or  method  of  ascertaining 
amount  of  compensation  for  land  taken  by  eminent  domain  is  that 
prescribed  by  the  several  States. 
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159  U.  S.  408-415,  40  L.  Ed.  199,  16  Sup.  Ot.  34,  BORGMEYEB  V.  IDLER. 

Federal  question,  to  give  Circuit  Court  Jurisdiction,  must  appear  at  out- 
set, from  pleadings. 

Approved  in  Gore  v.  United  States,  199  U.  S.  604,  50  L  Ed.  329,  26 
Sup.  Ct.  751,  dismissing  for  want  of  prosecution ;  Chrystal  Springs  Land 
etc.  Co.  v.  Los  Angeles,  177  U.  S.  169,  44  L.  Ed.  720,  20  Sup.  Ct.  573, 
holding  suit  to  establish  water  rights  in  lands  included  in  Mexican  grant 
involves  no  Federal  question ;  Ansbro  v.  United  States,  159  U.  S.  698, 40 
L.  Ed.  311,  16  Sup.  Ct.  189,  as  to  jurisdiction  of  Supreme  Court  on 
appeal  from  Circuit  Court. 

Circuit  Court  judgment  in  suit  based  on  adverse  citizenship  is  final. 
Approved  in  Ex  parte  Jones,  164  U.  S.  694,  41  L.  Ed.  602,  17  Sup.  Ct. 
223,  and  Blackburn  v.  Portland  Gold  Min.  Co.,  175  U.  S.  586,  44  L.  Ed. 
283,  20  Sup.  Ct.  228,  both  refusing  writ  of  error  to  Circuit  Court. 

Circuit  Court  of  Appeals  judgment  is  final  where  Circuit  Court's  juris- 
diction was  based  solely  on  diverse  citizenship. 

Approved  in  Spencer  v.  Duplan  Silk  Co.,  191  U.  S.  527,  48  L.  Ed.  289, 
24  Sup.  Ct.  175,  holding  Circuit  Court  of  Appeals  renders  final  judgment 
wbere  plaintiff's  pleadings  show  no  constitutional  question  where  juris- 
diction rests  entirely  on  diverse  citizenship. 

Distinguished  in  Northern  Pac.  Ry.  Co.  v.  Soderberg,  188  U.  S.  528, 
47  L.  Ed.  580,  23  Sup.  Ct.  366,  holding  judgment  of  Circuit  Court  of 
Appeals  is  not  final  in  suit  involving  interpretation  of  mineral  land  ex- 
ception of  Northern  Pacific  grant  of  1864;  Loeb  v.  Columbia  Township, 
179  U.  S.  479,  45  L.  Ed.  286,  21  Sup.  Ct.  177,  holding  jurisdiction  of 
Supreme  Court  to  review  decision  of  Circuit  Court,  under  section  5,  Act 
1891,  extends  to  case  in  which  either  party  attacks  constitutionality  of 
State  statute. 

Controversy  as  to  money  received  as  award  under  treaty  does  not  in- 
volve validity  or  construction  of  treaty. 

Approved  in  Kennard  v.  Nebraska,  186  U.  S.  308,  46  L.  Ed.  1177,  22 
Sup.  Ct.  881,  holding  Nebraska  decision  that  Pawnee  reservation  lands 
are  public  lands  within  Enabling  Act  April  19,  1864,  does  not  question 
validity  of  such  act ;  Sweringen  v.  St.  Louis,  185  U.  S.  44,  46  L.  Ed.  799, 
22  Sup.  Ct.  572,  holding  State  decision  that  courses  and  distances  set 
forth  in  patent  do  not  bring  boundary  of  land  to  Mississippi  River 
raises  no  Federal  question ;  Muse  v.  Arlington  Hotel  Co.,  168  U.  S.  435, 
42  L.  Ed.  533,  18  Sup.  Ct.  Ill,  holding  construction  involving  contro- 
versy as  to  land  title ;  Zikos  v.  Oregon  etc.  Nav.  Co.,  179  Fed.  899,  hold- 
ing State  courts  have  jurisdiction  of  Suit  arising  under  Federal  Liability 
Act;  Boehringer  v.  Yuma  County,  15  Ariz.  548,  140  Pac.  508,  dismissing 
appeal  where  amount  involved  amounted  to  two  hundred  dollars. 

Distinguished  in  dissenting  opinion  in  Boehringer  v.  Yuma  County, 
15  Ariz.  554,  140  Pac.  510,  majority  dismissing  appeal  where  amount 
involved  amounted  to  two  hundred  dollars. 
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199  XT.  S.  415-417,  40  L.  Ed.  802,  16  Sup.  Ot.  08,  GAUFOBNIA  v.  HOLLA- 
DAY. 

Supremo  Court  cannot  review  State  judgment  unless  Federal  claim  was 
adversely  decided. 

Approved  in  Wheelan  v.  Brickell,  166  U.  S.  718, 41 1*  Ed.  1186, 17  Sup. 
Ct.  1002,  following  rule;  Jones  v.  Vane,  200  U.  S.  614,  60  K  Ed.  621, 
26  Sup.  Ct.  755,  dismissed  for  want  of  jurisdiction. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  541. 

Right  of  State  to  enjoin  or  abate  nuisance  in  city  street.    Note,  16 
Ann.  Cas.  486. 

199  U.  8.  417-488,  40  L.  Ed.  803,  16  Sup.  Ot.  67,  SONN  v.  MAGONB. 

Commercial  designation,  to  be  prevailing,  must  be  result  of  definite 
uniform  and  general  usage. 

Approved  in  Patton  v.  United  States,  159  U.  S.  506,  40  L.  Ed.  236, 
16  Sup.  Ct.  91,  holding  evidence  insufficient  to  establish  commercial  des- 
ignation of  word  "waste";  United  States  v.  Nordlinger,  121  Fed.  693, 
58  C.  C.  A.  438,  holding  Leghorn  citron  boiled  in  sugar  is  dutiable 
as  "fruits  preserved  in  sugar"  under  par.  302,  Tariff  Act  1833;  United 
States  v.  Leonard,  108  Fed.  44,  47  C.  C.  A.  181,  holding  substances 
obtained  by  washing  residuum  left  after  distillation  of  wool  grease 
is  dutiable  as  wool  grease  under  par.  279,  Act  1887. 

Ordinary  use  of  article  determines  classification. 
Approved  in  Magone  v.  Wiederer,  159  U.  S.  560,  562,  40  L.  Ed.  260, 
18  Sup.  Ct.  124,  as  to  glass  for  clocks;  Meyer  v.  Cadwalader,  89  Fed. 
968,  969,  32  C.  C.  A.  456,  holding  chief  use  of  article  determines  its 
classification. 

Court  will  determine  whether  articles  come  within  classification  of 
"vegetables"  or  "seeds." 

Approved  in  A.  Zanmati  &  Co.  v.  United  States,  153  Fed.  881,  82 
C.  C.  A.  626,  holding  slicing  of  vegetables  does  not  take  away  their 
identity. 

159  U.  S.  428-452,  40  L.  Ed.  205,  16  Sup.  Ot.  94,  THOBN  WIBE  HEDGE 
CO.  v.  WASHBTJBN  ETC.  MFG.  CO. 

Contract  to  use  due  diligence  to  collect  moneys  does  not  import  guar- 
anty of  payment. 

Approved  in  Eclipse  Bicycle  Co.  v.  Farrow,  199  U.  S.  589,  50  L.  Ed. 
821,  26  Sup.  Ct.  150,  agreement  by  purchaser  of  patent  rights  in  con- 
sideration of  royalties  to.  be  paid  that  he  will  use  due  diligence  in  sale 
of  patented  article  does  not  prevent  him  from  using  any  later  invention 
that  supersedes  that  patent. 
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150  U.  S.  4*2-465,  40  L.  Ed.  315,  It  tap.  Ot.  57,  TOUTED  STATES  *. 


Federal  courts  will  take  Judicial  notice  of  Mexican  land  laws  prevail- 
ing prior  to  cession. 

Approved  in  Smith  v.  Reynolds,  9  App.  D.  C.  273,  and  Maese  v.  Her- 
mann, 17  App.  D.  C.  59,  both  holding  courts  will  judicially  notice  Los 
Vegas  land  grant. 

Adverse  possession,   exclusive  and  uninterrupted  for  twenty  years, 
raises  presumption  of  grant. 

Approved  in  United  States  v.  Pendell,  185  U.  S.  199, 200, 46  L.  Ed.  871, 
22  Sup.  Ct.  628,  holding  valid  Mexican  grant  presumed  from  proof  of  ex- 
elusive  uninterrupted  possession  from  1790  until  1901  when  confirmation 
sought ;  Chavez  v.  United  States,  175  U.  S.  562, 44  L.  Ed.  273, 20  Sup.  Ct. 
205, holding  possession  not  long  enough  to  raise  presumption;  United 
States  v.  Chavez,  175  U.  S.  522, 44  L.  Ed.  259,  20  Sup.  Ct.  163,  and  United 
States  v.  Devereux,  90  Fed.  188,  32  C.  C.  A.  564,  holding  sixty  years' 
adverse  possession  raised  presumption  against  trustee  of  United  States; 
Penny  v.  Central  Coal  &  Coke  Co.,  138  Fed.  772,  71  C.  C.  A.  135,  unin- 
terrupted possession  for  thirty  years  by  religious  society  using  land 
as  its  own  raised  presumption  that  its  entry  was  under  purchase  from 
prior  owner;  Central  Coal  etc.  Co.  v.  Penny,  173  Fed.  342,  97  C.  C.  A. 
600,  and  Riffle  v.  Skinner,  67  W.  Va.  89,  67  S.  E.  1081.  both  applying 
principle;  Reed  v.  Money,  115  Ark.  6,  170  S.  W.  480,  holding  possession 
for  fifty-seven  years  will  presume  original  power  to  convey;  Carter  v. 
Goodson,  114  Ark.  66, 169  S.  W.  807,  holding  presumption  of  grant  from 
long-continued  use  is  one  of  fact  for  jury;  Dorsey  v.  Olive  Sternenberg 
&  Co.,  42  Tex.  Civ.  575,  94  S.  W.  416,  holding  identity  of  names  of  an- 
cestor and  grantee  raises  prima  facie  case. 

Distinguished  in  United  States  v.  Santa  Fe,  165  U.  S.  691,  41  L.  Ed. 
880,  17  Sup.  Ct.  478,  holding  no  ground  for  application  of  presumption 
of  grant  from  Mexico. 

Nothing  can  be  claimed  which  owes  its  origin  to,  and  can  only  be  had 
by,  matter  of  record. 

Approved  in  Hays  v.  United  States,  175  U.  S.  260,  44  L.  Ed.  155,  20 
Sup.  Ct.  84,  holding  imperfect  title,  under  invalid  Mexican  grant,  void. 

159  V.  8.  465-477,  40  L.  Ed.  221,  16  Sup.  Ot.  75,  THE  INCANDESCENT 
LAMP  PATENT. 

Patent  is  void,  where  application  is  so  vague  that  independent  experi- 
ment is  necessary  to  construe  it. 

Approved  in  Philadelphia  Rubber  Works  Co.  v.  Portage  Rubber  Co., 
227  Fed.  629,  holding  Marks  patent  for  devulcanization  of  vulcanized 
rubber  waste  was  void  for  failing  to  state  degree  of  heat  required; 
Karl  Kiefer  Mach.  Co.  v.  Unionwerke  A.  G.,  218  Fed.  856,  applying 
rule  to  Kiefer  patent  for  filter  for  straining  beer;  Goodwin  Film  etc. 
Co.  v.  Eastman  Kodak  Co.,  207  Fed.  361,  holding  it  is  sufficient  if  those 
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skilled  in  art  understand  process  described;  Wolff  Truck  Frame  Co.  v. 
American  Steel  Foundries,  105  Fed.  945, 115  C.  C.  A.  628,  and  American 
Steel  Foundries  v.  Scullin-Gallagher  Iron  etc.  Co.,  197  Fed.  51,  116 
C.  C.  A.  576,  both  holding  Hardie  patent  for  metallic  car  truck  was 
void;  Germer  Stove  Co.  v.  Art  Stove  Co.,  150  Fed.  145,  80  C.  C.  A.  9, 
patent  for  improvements  in  fire  pots  and  grates  for  stoves  void  for 
indefiniteness;  Bullock  Elec.  Mfg.  Co.  v.  General  Elec.  Co.,  149  Fed. 
418,  79  C.  C.  A.  229,  patent  for  improvement  in  armature  cores  in 
dynamo  electric  machines  void  for  insufficiency  of  description;  Folger 
v.  Dow  etc.  Elec.  Co.,  128  Fed.  47,  holding  void  Folger,  Moriarty  and 
Jaeobson  patent  No.  696,670,  for  an  improvement  in  "sparking  plugs" 
for  electrically  igniting  gas  in  explosive  engines;  Neptune  Meter  Co. 
v.  National  Meter  Co.,  127  Fed.  568,  62  C.  C.  A.  345,  holding  void  Nash 
patent  No.  433,088,  for  water-meter;  Wolff  v.  E.I.  Du  Pont  De  Nemours 
&  Co.,  122  Fed.  957,  holding  Von  Freeden  patent  No.  429,516,  for  process 
for  making  smokeless  powder,  not  infringed  by  process  of  Du  Pont  pat- 
ent No.  503,586;  De  Lamar  v.  De  Lamar  Min.  Co.,  117  Fed.  247,  54 
C.  C.  A.  272,  holding  void  Waldstein  patent  No.  607,719,  for  process 
for  extracting  precious  metals  from  cyanide  solutions;  Electric  Smelt- 
ing etc.  Co.  v.  Pittsburgh  Reduction  Co.,  Ill  Fed.  758,  759,  hold- 
ing Bradley  patents  No.  464,933,  and  No.  468,148,  relating  to  process 
for  reduction  of  highly  refractory  metallic  ores,  not  infringed  by  Hall 
patent  No.  400,766 ;  American  Bell  Tel.  Co.  v.  National  Tel.  Mf s .  Co.,  109 
Fed.  994,  997,  1055,  holding  void  Berliner  patent  No.  463,569,  for  com- 
bined telegraph  and  telephone ;  Electric  Smelting  etc.  Co.  v.  Carborundum 
Co.,  102  Fed.  628,  42  C.  C.  A.  537,  upholding  Cowles  patent  No.  319,795, 
for  process  of  smelting  ores  by  electric  current ;  Schroeder  v.  Brammer, 
98  Fed.  882,  holding  valid  and  infringed  Schroeder  patent  No.  535,465,  for 
improvement  in  washing-machines;  In  re  Dosselman,  37  App.  D.  C.  214, 
holding  patentees  cannot  substitute  claims  after  delay  of  five  years; 
In  re  Blackmore,  32  App.  D.  C.  341,  applying  rule  to  patent  for  process 
of  removing  aluminum;  Stevens  v.  Seher,  11  App.  D.  C.  263,  applying 
principle;  dissenting  opinion  in  Fullerton  Walnut  Growers9  Assn.  v. 
Anderson-Barngrover  Mfg.  Co.,  166  Fed.  456,  92  C.  C.  A.  295,  majority 
holding  Farrell  process  for  bleaching  walnuts  need  not  specify  propor- 
tions in  which  two  solutions  are  mixed;  American  Sulphite  Pulp  Co.  v. 
Howland  Falls  Pulp  Co.,  80  Fed.  409,  25  C.  C.  A.  500,  (reversing  70 
Fed.  989),  as  to  construction  of  claim  for  wood-pulp  digester;  Chemical 
Rubber  Co.  v.  Raymond  Rubber  Co.,  71  Fed.  183, 18  C.  C.  A.  31,  holding 
patents  treating  rubber  waste  void  for  indefiniteness  in  specifications; 
Palmer  v.  John  E.  Brown  Mfg.  Co.,  84  Fed.  454,  holding  patent  for 
quilt-sewing  machine,  void ;  Badische  etc.  Soda  Fabrik  v.  Kalle,  94  Fed. 
167,  holding  patent  for  new  dye  stuff  infringed ;  Atlantic  Dynamite  Co. 
v.  Climax  Powder  Mfg.  Co.,  72  Fed.  935;  Holliday  v.  Schulze-Berge, 
78  Fed.  495,  both  arguendo. 

xvn— 22 
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Distinguished  in  Overweight'  Counterbalance  Elevator  Co.  v.  Henry 
Vogt  Machine  Co.,  102  Fed.  961,  43  C.  C.  A.  80,  holding  void  for  anti- 
cipation Hinkle  patent  No.  257,943,  for  improvement  in  freight  and 
passenger  elevators;  In  re  Ellis,  37  App.  D.  C.  208,  holding  patentee  is 
not  required  to  state  all  known  equivalents. 

Right  to  patent  for  new  combination  of  machines  or  processes. 
Note,  20  E.  R.  0.  158. 

Sufficiency  of  specification  for  patent.    Note,  20  E.  R.  0.  268,  427. 

159  XT.  8.  477-487,  40  L.  Ed.  225,  16  Sup.  Ot  S3,  BI0HAKD8  ▼.  CHASE 
ELEVATOR  OO. 

Failure  to  claim  any  one  element  of  device  raises  presumption  that  no 
one  of  them  is  novel. 

Approved  in  National  News  Board  Co.  v.  Elkhart  Egg  Case  Co.,  115 
Fed.  330,  holding  McEwen  patent  No.  492,497,  for  improved  paper 
board,  as  construed  not  infringed;  Irwin  v.  Hasselman,  97  Fed.  968,  38 
C.  C.  A.  587,  holding  applicant  acquiescing  in  rejection  of  claim  cover- 
ing one  feature  of  patent,  substituted  claim  cannot  claim  rejected 
feature;  Campbell  v.  H.  T.  Conde  Implement  Co.,  74  Fed.  747,  holding 
patent  not  infringed;  Irwin  v.  Hasselman,  86  Fed.  644.  holding  acqui- 
escence in  rejection  of  claims  conclusive  presumption  against  novelty. 

Mere  omission  of  element  in  old  combination  la  not  invention  unless 
new  function  is  result. 

Approved  in  Engle  Sanitary  etc.  Co.  v.  Elwood,  73  Fed.  485,  holding 
claim  for  combination  does  not  protect  elements  composing  it. 

Patent  will  not  issue  for  combination  of  old  elements  unless  there  is 
new  result. 

Approved  in  Keene  v.  New  Idea  Spreader  Co.,  231  Fed.  711,  refusing 
to  uphold  Keene  patent  for  manure  spreader;  Newton  Washing  Mach. 
Co.  v.  Grinnell  Washing  Mach  Co.,  222  Fed.  513,  138  C.  C.  A.  112,  up- 
holding Phillips  patent  for  gearing  for  operating  washing-machine  and 
wringer  at  same  time;  Minerals  Separation  v.  Hyde,  207  Fed.  961,  up- 
holding patent  for  ore  concentration;  Krell  Auto  Grand  Piano  Co.  v. 
Story  etc.  Co.,  207  Fed.  951,  125  C.  C.  A.  394,  upholding  Welm  patent 
for  automatic  playing  attachment  for  musical  instruments;  Conley  v. 
Marum,  83  Fed.  310,  holding  want  of  novelty  may  be  raised  on  demurrer; 
Patent  Button  Co.  v.  Consolidated  Fastener  Co.,  84  Fed.  191,  holding 
patent  not  declared  void  on  demurrer  except  in  unusual  case. 

Where  combination  of  old  elements  merely  aggregates  their  several 
functions,  patent  will  not  issue. 

Approved  in  Autosales  Gum  &  Chocolate  Co.  v.  Caille  Bros.  Co.,  224 
Fed.  476,  140  C.  C.  A.  159,  applying  rule  to  Baldwin  patent  for 
weighing-machines;  Langan  v.  Warren  Axe  etc.  Co.,  181  Fed.  147,  re- 
fusing to  uphold  Langan  patent  for  grab-hook  for  use  on  skidding  logs; 
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Tubelt  Co.  v.  Friedman,  158  Fed.  439,  refusing  to  uphold  Gaisman  pat- 
ent for  waist  belt;  American  Sales  Book  Co.  v.  Carter-Crume  Co.,  125 
Fed.  500,  501,  and  American  Sales  Book  Co.  v.  Bullivant,  117  Fed.  259, 
54  C.  C.  A.  287,  both  holding  void  for  lack  of  novelty  Beck  patent  No. 
647,934,  for  manifolding  sales-book  and  holder;  Richards  v.  Michigan 
Cent.  R.  R.  Co.,  102  Fed.  509,  42  C.  C.  A.  484,  holding  void  on  face 
0  Richard's  patent  No.  308,095,  for  grain  transferring  apparatus ;  Mahler  v. 
Animarium  Co.,  Ill  Fed.  531,  49  C.  C.  A.  431,  holding  void  on  face  Sanche 
patent  No.  587,237,  for  device  known  as  ' 'Oxy donor' '  for  use  in  treat- 
ment for  disease;  Michigan  Stove  Co.  v.  Fuller-Warren  Co.,  81  Fed. 
378,  and  Loewenbach  v.  Hake-Stirn  Co.,  92  Fed.  663,  34  C.  C.  A.  610, 
both  holding  improvement  in  books  not  patentable;  In  re  Davenport, 
23  App.  D.  G.  371,  refusing  to  uphold  combination  advertising  cata- 
logue and  desk-pad. 

Distinguished  in  Dececo  Co.  v.  George  E.  Gilchrist  Co.,  125  Fed.  298, 
299,  60  C.  C.  A.  207,  upholding  Frame  and  Neff  patent  No.  425,416,  for 
'water-closet. 

Right  to  patent  for  new  combination  or  machines  or  processes. 
Note,  20  E.  R.  0.  159. 

Miscellaneous.  Cited  in  Richards  v.  Michigan  Cent.  R.  R.  Co.,  186 
TJ.  S.  479,  46  L.  Ed.  1259,  22  Sup.  Ct.  942,  dismissing  for  lack  of  juris- 
diction; Parsons  v.  Seelye,  100  Fed.  453,  40  C.  C.  A.  484,  holding  court 
will  not  take  judicial  notice  of  state  of  art  as  particular  fact  in  limited 

art 

159  TJ.  8.  487-491,  40  L.  Ed.  839,  16  Sup.  Ct.  51,  ISAACS  V.  UNITED 
STATES. 

Granting  continuance  Is  discretionary. 
Approved  in  Goldsby  v.  United  States,  160  U.  S.  72,  40  L.  Ed.  844, 16 
Sup.  Ct.  217,  and  Metropolitan  St.  Ry.  Co.  v.  Davis,  112  Fed.  634,  50 
C  C.  A.  402,  both  reaffirming  rule;  Hardy  v.  United  States,  186  U.  S. 
224. 46  L.  Ed.  1138,  22  Sup.  Ct.  889,  holding  court  did  not  abuse  its  dis- 
cretion in  refusing  continuance  to  defendant  accused  of  murder  on 
showing  by  his  affidavits  of  absence  of  witnesses  who  would  show 
accused's  whereabouts;  Pennsylvania  Co.  v.  Fanger,  231  Fed.  854,  hold- 
ing record  must  show  motion  for  and  denial  of  continuance ;  Tounge  v. 
United  States,  223  Fed.  043,  139  C.  C.  A.  421,  applying  rule  in  prosecu- 
tion under  White  Slave  Act ;  Callahan  v.  United  States,  195  Fed.  926, 
115  C.  C.  A.  612,  and  St.  Louis  etc.  Lumber  Co.  v.  United  States,  177 
Fed.  180,  100  C.  C.  A.  640,  both  applying  principle ;  Miocene  Ditch  Co. 
v.  Moore,  150  Fed.  493,  80  C.  C.  A.  301,  order  during  term  setting  aside 
decree  and  reopening  case',  being  exercise  of  judicial  discretion,  is  re- 
viewable by  appeal;  Clement  v.  United  States,  149  Fed.  311,  79  C.  C.  A. 
243,  denial  of  request  for  continuance  of  criminal  trial  on  showing  of 
infirm  condition  of  defendant  not  upon  facts  an  abuse  of  discretion; 
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Pacey  v.  McKinney,  126  Fed.  679,  60  C.  C.  A.  365,  holding  refusal  of 
continuance  to  allow  defendant  to  produce  witnesses  merely  corrobo- 
rative of  witness  present  is  no  abuse  of  discretion;  Dexter  y.  Kellas, 
113  Fed.  48,  51  C.  C.  A.  35,  holding  refusal  to  postpone  trial  is  discre- 
tionary, and  not  reviewable  on  error  unless  discretion  abused;  Riddle 
v.  Gibson,  29  App.  D.  C.  246,  applying  rule  in  will  contest;  Fields  v. 
United  States,  27  App.  D.  C.  443,  upholding  denial  of  continuance. 

Distinguished  in  Youtsey  v.  United  States,  97  Fed.  940,  38  C.  C.  A. 
562,  holding  where  application  for  continuance  contains  also  showing, 
supported  by  affidavits  of  mental  weakness  of  defendant  occasioned  by 
epilepsy,  court  must  try  issue  by  appropriate  proceedings. 

It  Is  not  error  to  charge  that  fact  that  man  killed  was  white*  might 
he  shown  by  defendant's  statements  in  connection  with  other  circumstances. 

Approved  in  Flower  v.  United  States,  116  Fed.  247,  53  C.  C.  A.  271, 
affirming  conviction  of  embezzlement  on  defendant's  extrajudicial  con- 
fession made  to  different  persons  substantially  corroborated  by  evidence 
aliunde;  Messel  v.  State,  176  Ind.  219,  95  N.  E.  566,  holding  corpus 
delicti  in  rape  case  may  be  proven  by  circumstantial  evidence. 

Proof  of  corpus  delicti.    Note,  68  L.  R.  A.  58,  75. 

Party  cannot  object  to  failure  to  give  instructions  not  requested. 
Approved  in  Backus  v.  Fort  St.  Union  Depot  Co.,  169  U.  S.  575,  42 
L.  Ed.  861,  18  Sup.  Ct.  452,  refusing,  in  civil  case,  to  set  aside  verdict; 
Humes  v.  United  States,  170  U.  S.  211,  42  L.  Ed.  1012,  18  Sup.  Ct.  603, 
following  rule;  Young  v.  Corrigan,  210  Fed.  443f  127  C.  C.  A.  174, 
applying  rule  where  court  failed  to  instruct  that  certain  evidence  could 
only  be  considered  in  mitigation  of  damages;  Schultz  v.  United  States, 
200  Fed.  239,  118  C.  C.  A.  420,  holding  failure  to  give  instructions  to 
limit  application  of  certain  evidence  was  not  error  where  same  was  not 
requested;  Ripper  v.  United  States,  179  Fed.  498,  103  C.  C.  A.  478, 
applying  rule  in  prosecution  for  violation  of  Oleomargarine  Act ;  Alexis 
v.  United  States,  129  Fed.  64,  63  C.  C.  A.  502,  failure  to  charge  jury 
as  to  their  duties  under  each  count  of  indictment,  when  no  such  request 
made,  not  error;  Chicago  Live  Stock  Commission  Co.  v.  Fix,  15  Okl.  42, 
78  Pac.  317,  omission  to  instruct  jury  as  to  force  and  effect  of  stipula- 
tion between  parties  in  respect  to  evidence  not  error  where  no  such 
instruction  requested. 

159  U.  S.  491-199,  40   I*.  Ed.  231,  16  Sup.  Ct.  54,  SHIVER  V.  UNITED 
STATES. 

Pre-emption  claim  before  location  map  filed  prevents  land  from  passing 
to  road,  though  later  abandoned. 

Approved  in  Eastern  Oregon  Land  Co.  v.  Brosnan,  147  Fed.  813,  land 
occupied  under  pre-emption  claim  did  not  pass  under  grant  to  State  for 
aid  of  railroads,  though  claim  canceled  after  maps  of  definite  location 
filed. 
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Ordinarily  patent  alone  can  paw  complete  title. 
Approved  in  United  States  v.  Mills,  190  Fed.  521,  111  C.  C.  A.  345, 
holding  settler  to  obtain  patent  most  show  residence  and  cultivation, 
Knapp  v.  Alexander  etc.  Cumber  Co.,  145  Wis.  533,  140  Am.  St.  Rep. 
1091,  130  N.  W.  506,  holding  homesteader  cannot  maintain  action  for 
trespass  until  he  has  entered  into  possession  and' received  patent. 

Congress  may  withdraw  lands  already  pre-empted,  from  entry  and  sale. 
Approved  in  Russian-American  etc.  Co.  v.  United  States,  199  U.  S. 
578,  50  V  Ed.  316,  26  Sup.  Ct.  157,  holding  value  of  improvements  on 
public  land  made  by  mere  occupier  cannot  be  recovered  from  United 
States;  Ayers  v.  Kingsbury,  25  Cal.  App.  189, 143  Pac.  88,  holding  filing 
of  application  of  entry  does  not  confer  any  vested  rights  as  against  sub- 
sequent withdrawal  of  lands  from  entry;  Oregon  etc.  R.  R.  Co.  v.  Quig- 
ley,  10  Idaho,  781,  80  Pac.  403,  grant  to  railroad  of  right  of  way  con- 
veyed land  in  possession  of  settlers'  who  had  not  complied  with  all 
prerequisites  for  obtaining  title;  Graham  v.  Great  Falls  etc.  Co.,  30 
Mont.  402,  76  Pac.  811,  preferential  right  of  successful  contestant  to 
enter  land  is  not  property  right,  but  mere  privilege,  taken  away  by  act 
of  March  3,  1891,  confirming  contested  claims  in  hands  of  bona  fide 
purchasers. 

Beservation  In  party*!  favor  protects  htm  against  strangers,  but  right 
Is  Inchoate  as  against  government. 

Approved  in  Northern  Pac.  R.  R.  Co.  v.  Sanders,  166  U.  S.  633,  41 
U  Ed.  1144,  17  Sup.  Ct.  675,  following  rule ;  Wa^staff  v.  Collins,  97  Fed. 
8,  38  C.  C.  A.  19,  holding  ancestor's  entry  abandoned  before  final  proof 
gives  no  vested  right  against  government  or  its  patentee;  Russell  v.  Pro- 
ducers' Oil  Co.,  138  La.  194,  70  South.  95,  holding  fact  that  after 
removal  of  fence  owner  does  not  attempt  to  restore  it  to  its  former  posi- 
tion does  not  estop  him  from  disputing  boundary;  Wadkins  v.  Pro- 
ducers' Oil  Co.,  130  La.  311,  312,  57  South.  938,  939,  holding  where  wife 
dies  before  issuance  of  patent,  land  cannot  be  said  to  be  community 
property;  Gould  v.  Pollard,  129  La.  12,  14,  55  South.  692,  693,  holding 
where  application  for  homestead  is  denied,  title  vests  in  United  States. 

Pre-emptox"s  rights  respecting  timber  are  analogous  to  those  of  tenant 
for  ttf e  or  for  years. 

Approved  in  Cloquet  Lumber  Co.  v.  Burns,  207  Fed.  45,  124  C.  C.  A. 
600,  holding  homestead  settler  might  replevin  timber  removed  from 
land ;  King  v.  Great  Northern  Ry.  Co.,  20  Idaho,  695,  119  Pac.  711,  hold- 
ing one  having  no  interest  in  land  cannot  maintain  action  for  injury  to 
timber. 

Public  lands  entered  under  homestead  lawB  are  still  lands  of  United 
States  within  section  2461,  Revised  Statutes,  regarding  waste. 

Approved  in  Bunker  Hill  etc.  Min.  &  Concentrating  Co.  v.  United 
States,  226  U.  S.  650,  57  L.  Ed.  346,  33  Sup.  Ct.  138,  holding  United 
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States  may  recover  value  of  timber  removed  from  land;  United  States 
v.  Fickett,  205  Fed.  136,  123  C.  C.  A.  366,  holding  unpatented  mining 
claims  are  still  " public  lands";  Hemmer  v.  United  States,  204  Fed. 
904,  123  C.  C.  A.  194,  discussing  power  of  Indians  to  alienate  allotted 
lands ;  Stearns  v.  United  States,  152  Fed.  906,  82  C.  C.  A.  48,  upholding 
conviction  for  conspiracy  to  defraud  United  States  out  of  public  lands; 
Teller  v.  United  States,  113  Fed.  281,  283,  51  C.  C.  A.  230,  holding  min- 
ing claim  under  occupancy  of  locator,  under  mining  laws,  is  public  land 
within  Rev.  Stats.,  §  2461,  prohibiting  cutting  of  timber  on  public  lands. 

Homestead  settler  may  cut  necessary  timber;  he  cannot  cut  for  sale. 
Approved  in  Parish  v.  United  States,  184  Fed.  593,  106  C.  C.  A.  570, 
and  Union  Naval  Stores  Co.  v.  United  States,  240  U.  S.  288,  60  L.  Ed. 
649,  36  Sup.  Ct.  311,  both  applying  rule  where  crude  turpentine  was 
taken  from  land  covered  by  unperfected  homestead  entry;  United 
States  v.  Buchanan,  232  U.  S.  77,  58  L.  Ed.  5J4»  34  Sup.  Ct.  237,  holding 
land  covered  by  homestead  claim  after  entry  and  before  patent  is  not 
"public  land";  Stone  v.  United  States,  167  U.  S.  194,  42  L.  Ed.  138,  17 
Sup.  Ct.  784,  holding  settler  liable  for  unlawful  timber  cutting;  Con- 
way v.  United  States,  95  Fed.  617,  37  C.  C.  A.  200,  holding  answer  of 
settler  sufficient  on  demurrer;  Whitcomb  v.  Provost,  102  Wis.  282,  78 
N.  W.  433,  holding  defendant  not  entitled  to  recover  for  improvements 
under  invalid  entry;  and  in  Shiver  v.  United  States,  73  Fed.  158,  19 
C.  C.  A.  347,  affirming  judgment  of  District  Court;  H.  D.  Williams 
Cooperage  Co.  v.  United  States,  221  Fed.  236,  137  C.  C.  A.  90,  holding 
right  to  cut  timber  does  not  extend  to  one  whose  entry  had  not  been 
perfected ;  United  States  v.  Hamaker,  199  Fed.  646,  holding  settler  may 
allow  party  to  cut  timber  and  convert  same  into  lumber;  Ghost  v. 
United  States,  168  Fed.  847,  94  C.  C.  A.  253,  holding  one  prospecting 
for  coal  is  entitled  to  material  mined  in  prosecution  of  work;  United 
States  v.  Blendauer,  122  Fed.  706,  holding  bona  fide  entryman  on  lands 
subject  to  homestead  entry  cannot  be  held  for  trespass  for  cutting  tim- 
ber for  house,  although  done  before  filing ;  Cunningham  v.  Metropolitan 
Lumber  Co.,  110  Fed.  336,  49  C.  C.  A.  72,  holding  homestead  settler 
before  entitled  to  patent  cannot  remove  timber  from  land  and  pass  title 
against  United  States;  McQuillan  v.  Tanana  Electric  Co.,  3  Alaska,  118, 
holding  locator  on  placer  mine  can  recover  treble  damages  for  wanton 
removal  of  timber;  King  Ryder  Lumber  Co.  v.  Scott,  73  Ark.  332,  84 
S.  W.  488,  sale  of  timber  by  homestead  settler  before  obtaining  final 
certificate,  but  while  he  was  continuing  to  improve  and  clear  it  for 
cultivation,  was  not  void;  Mott  v.  Hopper,  116  La.  632,  40  South.  922, 
homesteader  may  maintain  possessory  action  for  damages  for  cutting 
and  removing  timber  from  land;  Orrell  v.  Bay  Mfg.  Co.,  83  Miss.  817, 
70  L.  R.  A.  881,  36  South.  562,  sale  of  timber  by  homesteader,  though 
in  violation  of  his  rights,  is  not  an  alienation  of  "part  of  the  land" 
within  §  2291,  Rev.  Stats.,  requiring  on  final  proof  an  affidavit  that  no 
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part  of  land  has  been  alienated;  Anderson  v.  Wilder,  83  Miss.  608,  35 
South.  876,  conveyance  of  timber  before  final  certificate  passes  title  to 
grantee  by  estoppel  on  issuing  of  certificate  as  against  subsequent 
grantee  of  timber;  Nickelson  v.  Cameron  Lumber  Co.,  39  Wash.  574,  81 
Pac.  1061,  settler  on  unsurveyed  public  land  liable  for  malicious  prose- 
cution for  maintaining  criminal  suit  against  another  for  entering  and 
cutting  timber  from  land. 

Distinguished  in  Peyton  v.  Desmond,  129  Fed.  11,  63  C.  C.  A.  651, 
homestead  patentee  may  maintain  trespass  for  cutting  of  timber  on  his 
land  before  be 'obtained  patent. 

Right  to  cut  timber  on  public  land.    Note,  70  L.  B.  A.  888. 

Public  lauds.  In  possession  of  homesteader,  ace  not  necessarily  exempt 
from  taxation. 

Approved  in  Cheney  v.  Minidoka  County,  26  Idaho,  480, 144  Pac.  346, 
holding  where  entryman  has  made  proof  of  residence  and  cultivation 
land  is  subject  to  taxation;  Meinhold  v.  Walters,  102  Wis.  393,  72  Am, 
St.  Eep.  891,  78  N.  W.  575,  holding  settler's  mortgage  given  prior  to 
issuance  of  patent,  valid. 

Necessity  of  both  residence  and  cultivation  as  condition  of  patent 
under  homestead  entry.    Note,  42  L.  B.  A.  (N.  S.)  752. 

Miscellaneous.  Cited  in  United  States  v.  Hanson,  167  Fed.  889,  93 
C.  C.  A.  371,  in  opinion  of  lower  court. 

150  XT.  8.  500-510,  40  L.  Ed.  233,  16  Sup.  Ot.  89,  PATTON  v.  UNITED 
STATES. 

"Woolen  waste,"  in  absence  of  uniform  commercial  designation,  will  be 
taken  to  mean  refuse. 

Approved  in  Latimer  v.  United  States,  223  U.  S.  504,  56  L.  Ed.  528, 
32  Sup.  Ct.  242,  holding  tobacco  sweepings  are  dutiable  as  unmanufac- 
tured tobacco;  Nordlinger  v.  United  States,  115  Fed.  830,  holding  Leg- 
horn  citron  commercially  designated  as  dried  fruit  is  entitled  to  free 
entry  as  fruits'  not  provided  for  and  not  dutiable  as  preserved  in  sugar; 
Myers  v.  United  States,  110  Fed.  941,  holding  mica  in  small  sheets  two 
inches  by  three  is  dutiable  as  "mica  unmanufactured"  and  not  as 
* ' waste";  Lobsitz  v.  United  States,  75  Fed.  834,  holding  camel's  hair 
noils  not  waste. 

Distinguished  in  United  States  v.  Nordlinger,  121  Fed.  693,  58  C.  C.  A. 
438,  holding  Leghorn  citron  preserved  in  sugar  not  entitled  to  free  en- 
try, but  dutiable  aa  fruit  preserved  in  sugar. 

Waste    produced  by  process  Congress    does  not  recognise  must  pay 
double  duty  as  wool  whose  character  is  changed. 

Approved  in  Stone  etc.  Co.  v.  United  States,  147  Fed.  607,  white  and 
black  wool  which  has  been  mixed  together  for  purpose  of  obtaining 
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lower  import  duty  subject  to  increased  duty  under  Tariff  Act  of  July 
24, 1897. 

159  XT.  S.  510-523,  40  I*.  Ed.  237,  16  Sup.  Ot  62,  THIEDB  V.  UTAH. 

Utah,  statute  does  not  forbid  trial  before  filing  transcript  of  testimony 
on  preliminary  examination. 

Approved  in  Oklahoma  Ry.  Co.  v.  Boles,  30  OkL  767,  120  Pac.  1105, 
holding  transcript  of  stenographer's  notes  taken  at  former  trial  is 
admissible  at  subsequent  trial;  State  v.  Morgan,  27  Utah,  108,  74  Pac. 
52£,  transcript  of  evidence  at  preliminary  hearing  not  evidence  per  se 
at  trial,  and  trial  not  dependent  on  filing  thereof. 

Construction  of  statutory  provision  requiring  copy  of  indictment 
or  information  to  be  served  on  defendant.  Note,  Ann.  Gas. 
1913D,  1096. 

Pleading  and  procedure  of  territorial  courts  is  left  to  legislature  and 
courts  themselves. 

Approved  in  Corbus  ▼.  Leonhardt,  114  Fed.  12,  51  C.  C.  A.  636,  hold- 
ing Rev.  Stats..  §  858,  prohibiting  either  party  in  action  by  or  against 
executors  to  testify  as  to  transactions  with  testator,  is  inapplicable  to 
territorial  courts. 

Section  1033,  Revised  Statutes,  regarding  notice  of  witnesses,  applies 
only  to  Federal,  not  territorial  courts. 

Approved  in  Ball  v.  United  States,  147  Fed.  36,  78  C.  C.  A.  126,  re- 
affirming rule;  Summers  v.  United  States,  231  U.  S.  102,  104,  58  L.  Ed. 
140,  141,  34  Sup.  Ct.  38,  holding  indictment  in  Alaska  can  charge  but 
one  crime  only;  United  States  v.  McMillan,  165  U.  S.  510,  41  L.  Ed.  807, 
17  Sup.  Ct.  398,  holding  territorial  courts  not  United  States  courts;  Young 
v.  United  States,  176  Fed.  615,  holding  several  Indian  allotees  cannot 
join  in  suit  to  determine  separate  allotments;  Jones  v.  United  States,  162 
Fed.  420,  89  C.  C.  A.  303,  holding  Federal  prisoner  not  indicted  for 
capital  offense  is  not  entitled  to.  list  of  witnesses;  Balliet  v.  United 
States,  129  Fed.  692,  64  C.  C.  A.  201,  holding  section  1033,  Rev.  Stats., 
applies  only  to  trials  for  treason  and  capital  offenses;  United  States  v. 
North  Pac.  Wharves  etc.  Co.,  4  Alaska,  560,  holding  prosecution  for 
monopolizing  wharfage  business  in  Alaska  is  one  arising  under  laws  of 
United  States ;  Welty  v.  United  States,  14  OkL  16,  76  Pac.  123,  District 
Courts  of  territory  when  sitting  with  powers  of  Circuit  and  District 
Courts  of  United  States  governed  by  territorial  procedure;  Havill  v.  . 
United  States,  5  OkL  Cr.  344,  115  Pac.  123,  holding  failure  to  produce 
list  of  witnesses  was  not  error. 

Juror  is  not  disqualified  in  Utah  because  of  opinions  formed  from 
newspapers,  if  not  prejudiced  thereby. 

Approved  in  Rosencranz  v.  United  States,  155  Fed.  45,  83  C.  C.  A. 
634,  holding  juror  having  fixed  opinion  of  defendant's  guilt  is  disquali- 
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fied;  Dolan  v.  United  States,  116  Fed.  582,  54  C.  C.  A.  34,  sustaining 
action  of  trial  court  in  overruling  challenges  to  jurors  who  had  formed 
opinions,  but  signified  their  ability  to  decide  on  the  evidence;  State  v. 
Haworth,  24  Utah,  409,  68  Pac.  159,  holding  denial  of  challenge  not 
error  where  juror  said  he  would  decide  according  to  facts  and  charge 
fairly  and  impartially  is  not  error. 

Opinion  gained  from  newspaper  as  disqualifying  juror  in  criminal 
case.    Note,  35  L.  R.  A.  (N.  S.)  997,  1008. 

Prejudice  as  to  business  of  party  to  action  as  disqualifying  juror. 
Note,  20  Ann.  Gas.  1313. 

Great  latitude  Is  allowed  In  reception  of  circumstantial  evidence. 

Approved  in  Clune  v.  United  States,  159  U.  S.  593,  40  L.  Ed.  270, 
16  Sup.  Ct.  126,  and  State  v.  Geddes,  22  Mont.  90,  55  Pac.  927,  holding 
civil  complaint  filed  by  deceased  against  defendant  admissible;  Louie 
v.  United  States,  218  Fed.  42,  134  C.  C.  A.  58,  refusing  to  disturb  rul- 
ings of  court  in  admitting  circumstantial  evidence;  Keliher  v.  United 
States,  193  Fed.  22,  114  C.  C.  A.  128,  holding  credibility  of  witness  can 
only  be  attacked  on  cross-examination;  Roberts  v.  State,  123  6a.  157, 
51  S.  E.  378,  on  trial  for  murder  of  wife,  evidence  tending  to  show  long 
course  of  ill-treatment  admissible;  Territory  v.  Clark,  15  N.  M.  43, 
99  Pac.  699,  holding  remarks  of  accused  about  murdered  man  are 
admissible  at  trial ;  State  v.  Lewis,  80  Wash.  534,  141  Pac.  1026,  hold- 
ing in  prosecution  for  uxoricide,  evidence  of  previous  assaults  is  admis- 
sible. 

Law  of  evidence  of  blood-stains.    Note,  15  Ann.  Oas.  813,  814. 

Where  medical  testimony  shows  wound  from  powerful  blow,  testimony 
as  to  defendant's  strength  is  material. 

Approved  in  Sorenson  v.  United  States,  168  Fed.  805,  809,  94  C.  C.  A. 
181,  refusing  to  admit  testimony  to  show  stolen  watch  to  be  in  posses- 
sion of  defendant's  wife. 

General  exception  to  instructions  Is  insufficient  If  one  of  series  is 
correct. 

Approved  in  Shelp  v.  United  States,  81  Fed.  700,  26  C.  C.  A.  570,  and 
Mathews  v.  Daly- West  Min.  Co.,  27  Utah,  202,  75  Pac.  725,  both  re- 
affirming rule;  Repauno  Chemical  Co.  v.  Victor  Hardware  Co.,  101  Fed. 
950,  42  C.  C.  A.  106,  holding  insufficient  assignment  of  error  reading, 
"To  the  giving  of  which  instructions  plaintiff,  by  its  counsel,  then  and 
there  excepted.99 

Party  cannot  object  to  charge  given  substantially  as  requested. 
Approved  in  State  v.  Haworth,  24  Utah,  425,  68  Pac.  165,  holding 
refusal  to  give  defendants  instructions   where  charge  given  covered 
whole  case  and  properly  submitted  same  to  jury  is  not  error. 
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Exceptions  must  be  sufficiently  specific  to   call  attention  to  precise 
matter  complained  of. 

Approved  in  Buckeye  Powder  Co.  v.  E.  I.  Du  Pont  De  Nemours  Pow- 
der Co.,  223  Fed.  887,  130  C.  C.  A.  319,  refusing  to  consider  general  ex- 
ception to  instruction;  Columbus  Const*  Co.  v.  Crane  Co.,  101  Fed.  58, 
41  C.  C.  A.  189,  holding  rule  10  of  Circuit  Court  of  Appeals,  seventh 
circuit,  requires  statement  of  the  parts  of  charge  and  legal  proposi- 
tions excepted  to;  Bias  v.  United  States,  3  Ind.  Ter.  39,  53  S.  W.  475, 
holding  one  convicted  of  murder  cannot  complain  that  court  refused  to 
charge  that  if  unlawful  act  was  felony,  it  would  constitute  murder; 
State  v.  Haworth,  24  Utah,  424,  68  Pac.  164,  holding  insufficient  general 
objection  to  instruction  failing  to  point  out  objectionable  matter. 

Exception  to  charge  must  be  taken  before  verdict. 
Approved  in  Montana  Min.  Co.  v.  St.  Louis  Min.  etc.  Co.,  147  Fed. 
908,  78  C.  C.  A.  33,  refusing  to  consider  second  bill  of  exceptions  pre- 
pared after  close  of  trial  and  which  trial  court  refused  to  allow ;  Dalton 
v.  Moore,  141  Fed.  314,  72  C.  C.  A.  459,  party  entitled  to  benefit  of 
exceptions  taken  after  jury  retired,  where  court  had  refused  to  detain 
jury  for  that  purpose  but  allowed  them  to  be  so  taken;  Johnson  v. 
Garber,  73  Fed.  526,  19  C.  C.  A.  556 ;  Merchants'  Exch.  Bank  v.  McGraw, 
76  Fed.  936,  22  C.  C.  A.  622,  holding  all  exceptions  must  be  taken  before 
jury  retires;  dissenting  opinion  in  Owens  v.  United  States,  130  Fed. 
286,  64  C.  C.  A.  525,  majority  holding  appellant  entitled  to  benefit  of 
exceptions  taken  and  filed  after  jury  retired,  which  the  judge  consented 
to  receive. 

Miscellaneous.  Cited  in  Jackson  v.  United  States,  102  tfed.  479,  42 
C.  C.  A.  452,  holding,  under  Oregon  statutes,  designation  of  action  in 
District  Court  of  Alaska  as  "in  District  Court  of  the  United  States/' 
although  inaccurate  does  not  vitiate  indictment. 

159  U.  8.  523-526,  40  L.  Ed.  244,  16  Supi  Ot.  93,  WHEELEB  V.  UNITED 
STATES. 

Baling  on  motion  for  new  trial  is  not  reviewable. 
Approved  in  Sprinkle  v.  United  States,  141  Fed.  820,  73  C.  C.  A.  285 , 
Clune  v.  United  States,  159  U.  S.  591,  40  L.  Ed.  270,  16  Sup.  Ct.  125, 
and  Bucklin  v.  United  States,  159  U.  S.  685,  40  L.  Ed.  806,  16  Sup.  Ct. 
184,  all  following  rule;  Lueders  v.  United  States,  210  Fed.  421,  127 
C.  C.  A.  151,  applying  principle;  Smith  v.  United  States,  231  Fed.  32, 
where  trial  court  after  considering  affidavits  in  support  of  motion  for 
new  trial  and  after  full  hearing  denied  motion,  appellate  court  will  not 
reverse  order;  Frank  Waterhouse  v.  Rock  Island  Alaska  Min.  Co.,  97 
Fed.  477,  38  C.  C.  A.  281,  holding  overruling  of  motion  for  new  trial  is 
not  assignable  as  error. 

Infant's  age  does  not  determine  competency;  it  depends  on  intelligence 
and  appreciation  of  oath. 
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Approved  in  Crosby  v.  State,  93  Ark.  160,  124  S.  W.  783,  refusing  to 
admit  testimony  of  ten-year  old  boy;  State  v.  May,  79  Conn.  316,  64 
Atl.  833,  admitting  testimony  of  girl  six  years  old;  City  of  Victor  v. 
Smilanich,  54  Colo.  483,  131  Pac.  394,  admitting  testimony  of  boy  six 
years  old;  Peters  v.  State,  106  Miss.  338,  63  South.  667,  and  State  v. 
Meyer,  135  Iowa,  510,  124  Am.  St  Rep.  291,  14  Ann.  Cat.  1,  113  N.  W. 
323,  admitting  testimony  of  six-year  old  girl  in  prosecution  for  rape; 
State  v.  Werner,  16  N.  D.  89, 112  N.  W.  62,  holding  child  of  eight  years 
is  competent  to  testify  as  to  rape  committed  upon  her;  Birdwell  v. 
United  States,  4  Okl.  Cr.  473,  113  Pac.  206,  holding  court  cannot  per- 
emptorily overrule  objection  to  testimony  of  eleven-year  old  girl;  State 
v.  Morasco,  42  Utah,  8,  128  Pac.  572,  admitting  testimony  of  six-year 
old  boy  as  to  crime  of  infamous  nature  committed  on  him. 

Competency  of  children  as  witnesses.    Note,  124  Am.  St.  Rep.  305. 

Competency  of  infant  as  witness.    Note,  14  Ann.  Oas.  4,  5,  7. 

Infant's  competency  as  witness  rests  In  discretion  of  trial  judge. 
Approved  in  Turner  v.  American  Security  etc.  Co.,  213  U.  S.  261, 
53  L.  Ed.  790,  29  Sup.  Ct.  420,  holding  court's  determination  as  to  quali- 
fication of  expert  witness  is  not  reviewable;  State  v.  Crouch,  130  Iowa, 
483, 107  N.  W.  175,  it  is  not  error  to  allow  a  woman  to  testify  as  prose- 
cuting witness  though  the  indictment  alleges  her  to  be  an  imbecile; 
Clark  v.  Finnegan,  127  Iowa,  646, 103  N.  W.  970,  it  is  not  error  to  allow 
boy  of  seven  years  to  testify;  State  v.  King,  117  Iowa,  488,  91  N.  W. 
769,  holding  court's  decision  on  question  of  accountability  of  infant 
witness  will  not  be  disturbed  unless  clearly  erroneous;  Commonwealth 
v.  Ramage,  177  Mass.  350,  58  N.  E.  1078,  holding  testimony  of  six-year 
old  girl  properly  admitted  in  prosecution  for  indecent  assault;  State  v. 
Tolla,  72  N.  J.  L.  522,  62  Atl.  678,  it  is  not  error  to  allow  boy  six  years 
old  to  testify;  Commonwealth  v.  Robinson,  165  Mass.  427,  43  N.  E.  122, 
as  to  child  five  years  old. 

169  U.  S.  526-539,  40  I*  Ed.  247,  16  8np.  CTt.  83,  WINONA   ETO.   LAND 
CO.  V.  MINNESOTA. 

State  law  providing  for  taxation  of  lands  that  had  Improperly  escaped 
taxation,  is  constitutional. 

Approved  in  Jackson  Lumber  Co.  v.  McCrimmon,  164  Fed.  762,  up- 
holding law  providing  for  collection  of  back  taxes;  Henry  F.  Michell 
Co.  v.  Matthues,  134  Fed.  496,  Federal  court  bound  by  decision  of  State 
Supreme  Court  that  law  increasing  salaries  of  State  judges  did  not  vio- 
late State  Constitution;  State  v.  Kansas  City  etc.  Bridge  Co.,  117  Ark. 
616,  620,  174  S.  W.  253,  254,  upholding  law  providing  for  collection  of 
delinquent  taxes,  although  it  did  not  provide  for  individual;  Georgia 
R.  R.  etc.  Co.  v.  Wright,  125  Ga.  607,  54  S.  E.  59,  custom  of  taxpayers 
to  return  their  property  for  taxation  at  less  than  value  will  not,  as  to 
taxpayer  called  upon  to  pay  on  full  value,  amount  to  denial  of  equal 
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protection  of  law;  Bergen  &  Dundee  R.  Go.  v.  State  Board  of  Assessors, 
74  N.  J.  L.  752,  67  Atl.  672,  and  Central  R.  Co.  ▼.  State  Board  of 
Assessors,  75  N.  J.  L.  128,  156,  157,  67  Atl.  675,  686,  both  upholding 
act  providing  for  taxation  of  railroad  and  canal  property;  Streight  v. 
Durham,  10  Okl.  370,  61  Pac.  1099,  proceeding  of  board  of  equalization 
in  raising  assessment  without  notice  to  owner  not  taking  property  with- 
out due  process. 

Statutes  exempting,  must  be  strictly  construed. 
Approved  in  Ford  v.  Delta  etc.  Land  Co.,  164  U.  S.  666,  41  L.  Ed.  592, 
17  Sup.  Ct.  232,  following  rule;  People  ex  rel.  v.  Bennett  Med.  College, 
248  III.  610,  140  Am.  St  Rep.  237,  94  N.  E.  Ill,  holding  land  leased  by 
educational  institution  is  not  exempt  from  taxation;  State  v.  Western 
Union  Tel.  Co.,  96  Minn.  22,  104  N.  W.  571,  tax  statute  applied  to  both 
tangible  and  intangible  property  of  telegraph  companies,  and  was  valid. 

Public  lands  are  taxable  by  State  after  equitable  title  has  passed  from 
United  States. 

Approved  in  BothweU  v.  Bingham  County,  237  U.  S.  647,  59  L.  Ed. 
1160,  35  Sup.  Ct.  702,  holding  lands  held  by  entryman  were  subject  to 
taxation  although  title  had  not  passed;  United  States  v.  Detroit  Timber 
etc.  Co.,  20  U.  S.  338,  50  L.  Ed.  506,  26  Sup.  Ct.  282,  bona  fide  purchaser 
of  land  from  holder  of  receiver's  final  receipt  need  not  account  to  gov- 
ernment for  timber  cut  upon  avoidance  of  patent  later  issued  for  fraud 
of  entryman. 

Exemption  from  taxation  or  assessment  of  lands  owned  by  govern- 
mental bodies  or  in  which  they  have  an  interest.  Note,  132  Am. 
St  Rep.  293. 

"Conveyed"  in  statute  may  mean  transfer  of  legal  or  equitable  title 
according  to  context. 

Approved  in  Clarke  v.  Eureka  County  Bank,  123  Fed.  927,  holding 
condition  in  escrow  of  stock  to  be  held  until  determination  that  vendor 
owned  same  referred  to  cancellation  of  trust  deed,  the  only  existing 
cloud  on  vendor's  title;  Mayer  v.  Goldberg,  116  Wis.  101,  92  N.  W. 
558,  holding  in  construing  contract  court  cannot  eliminate  clause  which 
manifestly  means  what  it  says. 

Minnesota  act,  exempting  railroad  lands,  ceased  to  operate  upon  trans- 
fer of  equitable  title. 

Approved  in  Mariner  v.  O  'Conto  Land  Co.,  142  Wis.  544,  126  N.  W. 
38,  holding  lands  granted  in  aid  of  construction  of  bridge  were  not  sub- 
ject to  taxation  until  patent  issued. 

Law  taxing  according  to  value  does  not  take  without  due  process  if 
owner  has  opportunity  to  question. 

Approved  in  Leigh  v.  Green,  193  U.  S.  90,  48  L.  Ed.  628,  24  Sup.  Ct. 
390,  due  process  of  law  in  statutory  proceeding  to  enforce  tax  lien  not 
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AV.  ^  ^*C^L  °^  PTOV^on  ^or  personal  service  on  holder  of  a  lien  on 

Wk^ty>  Oskamp  y.  Lewis,  103  Fed.  908,  sustaining  assessment  of 

Mk    ^\y  without  notice  to  owner  where  by  Rev.  Stats.  Ohio,  §  5848,  owner 

^3   test  validity  by  suit  to  enjoin  collection;  T*anham  &  Sons  Co.  v. 

City  of  Rome,  136  Ga.  401,  71  S.  E.  772,  holding  where  property  owners 

were  given  opportunity  of  judicial  hearing  there  was  due  process  of 

law;  Gray  v.  Stiles,  6  Okl.  543,  49  Pac.  1104,  raising  assessment  by 

board  of  equalization  without  affording  owner  chance  to  be  heard  is 

taking  of  property  without  due  process. 

Tax  statute  Is  not  vitiated  by  provision  for  notice  by  publication,  of 
proceeding  to  collect 

Approved  in  Londoner  v.  Denver,  210  U.  S.  386,  52  L.  Ed.  1112,  28 
Sup.  Ct  708,  holding  notice  is  not  necessary  to  finding  that  proper  peti- 
tion has  been  filed  for  public  improvement;  Longyear  v.  Toolan,  209 
U.  S.  417,  52  L.  Ed.  863,  28  Sup.  Ct.  506,  holding  publication  of  notice 
of  sale  of  land  for  delinquent  taxes  does  not  take  property  without  due 
process;  Weyerhaueser  v.  Minnesota,  176  U.  S.  556,  557,  558,  44  L.  Ed. 
586,  20  Sup.  Ct.  488,  489,  upholding  proceedings  for  revaluation  of 
undervalued  property  pursuant  to  Minnesota  laws  where  hearing  is  al- 
lowed during  proceedings;  Brown  v.  Drain,  112  Fed.  589,  holding  Cal. 
Street  Work  Act  of  March  18,  1885,  giving  land  owner  power  to  file 
remonstrances  with  council,  gives  hearing  and  owner  neglecting  same 
cannot  sue  in  equity;  Lee  Wilson  &  Co.  v.  Wm.  R.  Compton  Bond  etc. 
Co.,  103  Ark.  462,  146  S.  W.  113,  upholding  publication  of  notice  on 
formation  of  drainage  district ;  Hubbard  v.  Goss,  157  Ind.  490,  62  N.  E. 
38,  upholding  Burns'  Rev.  Stats.  1901,  §  8533,  empowering  board  of 
review  to  increase  assessment  with  no  notice  additional  to  that  given 
by  assessor  as-  to  date  of  board's  meeting;  Taylor  v.  Drainage  Dist.  No. 
56, 167  Iowa,  54,  L.  R.  A.  1916B,  1193,  148  N.  W.  1044,  upholding  suffi- 
ciency of  notice  published  once  a  week  for  two  consecutive  weeks ;  Durst 
v.  Des  Moines,  164  Iowa,  93,  145  N.  W.  533,  holding  erroneous  deter* 
mination  as  to  value  of  property  assessed  will  not  avoid  assessment; 
Ross  v.  Board  of  Supervisors,  128  Iowa,  432, 104  N.  W.  507,  proceedings 
for  assessment  under  statute  for  construction  of  drainage  ditch  pending 
when  act  held  unconstitutional  for  want  of  proper  notice  to  owners 
made  valid  by  later  amendatory  act  providing  for  notice;  Ball  v.  Ridge 
Copper  Co.,  118  Mich.  12,  76  N.  W.  132,  upholding  substituted  service 
under  Michigan  statute ;  State  v.  Weyerhauser,  68  Minn.  363,  71  N.  W. 
267,  following  rule;  Yazoo  etc.  R.  R.  Co.  v.  Adams,  77  Miss.  778,  25 
South.  357,  358,  holding  valuation  by  State  railroad  commissioner  can- 
not be  attacked  collaterally ;  State  v.  Western  Union  Tel.  Co.,  Ill  Minn. 
29,  124  N.  W.  382,  upholding  tax  on  gross  earnings  of  telephone  com- 
pany; Woodrough  v.  Douglas  County,  71  Neb.  359,  98  N.  W.  1094,  hold- 
ing sale  of  property  for  delinquent  taxes  does  not  deprive  owner  of 
property  without  due  process  of  law;  Tennessee  Fertilizer  Co.  v.  Mc- 
Fall,  128  Tenn.  655, 163  S.  W.  809,  holding  due  process  is  afforded  where 
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taxpayer  is  given  right  of  appeal  to  board  of  equalization;*  Young  v. 
Jackson,  50  Tex.  Civ.  357,  110  S.  W.  78,  holding  notice  published  once 
a  week  for  three  consecutive  weeks  satisfied  due  process;  State  v. 
Clement  Nat.  Bank,  84  Vt.  189,  Ann.  Gas.  1912D,  22,  78  Atl.  953,  up- 
holding tax  on  deposits  in  banks. 

Right  of  taxpayer  to  notice  and  opportunity  to  be  heard  on  assess- 
ment for  taxation  of  omitted  property.  Note,  12  Ann.  Gas.  468, 
469. 

Legislature  may  provide  different  mode  for  different  property  if  rule 
of  assessment  is  same. 

Approved  in  Weyerhauser  v.  Minnesota,  176  U.  S.  558,  44  L.  Ed.  587, 
20  Sup.  Ct.  489,  holding  former  assessment  grossly  undervaluing  prop- 
erty does  not  preclude  reassessment  to  make  property  pay  its  just  share; 
Galusha  v.  Wendt,  114  Iowa,  607,  608,  87  N.  W.  515,  upholding  Code, 
§  1374,  for  collection  of  back  taxes  together  with  certain  penalty  in 

action  brought  by  county  treasurer. 

% . 
Statute  may  provide  for  collecting  back  taxes  on  realty  without  sim- 
ilar provision  for  personalty. 

Approved  in  Florida  C.  &  P.  R.  R.  Co.  v.  Reynolds,  183  U.  S.  481,  46 
L.  Ed.  288,  22  Sup.  Ct.  180,  upholding  Fla.  Laws  1885,  c.  3558,  providing 
for  collection  of  taxes  from  railways  escaping  taxation  during  1879, 
1880,  1881 ;  Yazoo  etc.  R.  R.  Co.  v.  Adams,  81  Miss.  114,  32  South.  946, 
sustaining  assessment  of  railroad  property  which  had  charged  lands  for 
back  taxes  omitted  because  of  mistakes  as  to  construction  of  charter; 
State  v.  Weyerhauser,  68  Minn.  361,  71  N.  W.  266,  holding  statute  for 
reassessing  omitted  or  undervalued  property  valid. 

Miscellaneous.  Cited  in  Eastern  Bldg.  &  Loan  Assn.  v.  Welling,  181 
U.  S.  48,  45  It.  Ed.  741,  21  Sup.  Ct.  531,  holding  contention  that  State 
decision  denies  full  faith  to  statutes  of  another  State  is  made  too  late 
after  case  remitted  to  trial  court  and  rehearing  asked. 

159  U.  S.  540-541,  40  I*.  Ed.  252,  16  Sup.  Ot.  89,  WINONA  ETC.  LAND 
CO.  v.  MINNESOTA. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  R.  A. 
40. 

159  TJ.  S.  541-548,  40  L.  Ed.  253,  16  Sup.  Ot  72,  WEEKS  V.  BRTDGMAN. 

Pre-emption  before  location  of  road  excepts  land,  although  application 
rejected  and  pending  on  appeal. 

Approved  in  United  States  v.  Coos  Bay  Wagon  Road  Co.,  89  Fed. 
153,  homesteader's  right  held  prior  to  wagon-road  company;  McMichell 
v.  Murphy,  12  Okl.  164,  70  Pac.  192,  homestead  entry  valid  on  its  face 
withdraws  land  from  public  domain  until  canceled. 
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Title  finally  procured  relates  back  to  date  of  application  for  home- 
stead wrongfully  refused. 

Approved  in  Peyton  v.  Desmond,  129  Fed.  12,  63  C.  C.  A.  651,  home- 
stead patentee  can  recover  value  of  timber  cut  and  removed  subsequent 
to  initiation  of  his  claim. 

Public  lands  not  subject  to  disposition  cannot  be  included  In  list  of 
lands  certified  to  railroad. 

Approved  in  Jamestown  etc.  B.  R.  v.  Jones,  7  N.  D.  628,  76  N.  W. 
229,  reaffirming  rule;  Southern  Development  Co.  v.  Endersen,  200  Fed. 
277,  279,  holding  determination  of  quality  of  land  devolved  on  Land 
Department;  Garrett  v.  Walcott,  25  OkL  585, 106  Pac.  852,  holding  court 
of  equity  will  determine  where  land  was  granted  to  proper  Indian 
allottee. 

Miscellaneous.  Cited  in  Toy  Toy  v.  Hopkins,  212  U.  S.  548,  53  L.  Ed. 
647,  29  Sup.  Ct.  416,  as  to  distinction  between  void  and  voidable; 
Luhrs  v.  Hancock,  181  U.  S.  574,  45  L.  Ed.  1009,  21  Sup.  Ct.  729,  hold- 
ing deed  of  insane  person  is  only  voidable,  not  absolutely  void. 

159  IT.  &  648-556,  40   I*  Ed.  256,  16    Sup.  Ot.  60,    UNITED    STATES  V. 
AMERICAN  BELL  TEL.  CO. 

Statute  must  be  restricted  within  narrower  limits  than  words  Import 
where  literal  meaning  would  exceed  Intent. 

Approved  in  United  States  "v.  Illinois  Cent.  R.  Co.,  156  Fed.  186, 
holding  violation  of  Safety  Appliance  Act  must  be  proven  beyond  reason- 
able doubt;  Coal  &  Coke  Ry.  Co.  v.  Conley,  67  W.  Va.  161,  67  S.  E.  627, 
enjoining  officer  proceeding  under  void  State  statute. 

Distinguished  in  United  States  v.  American  Lumber  Co.,  85  Fed.  832, 
29  C.  C.  A.  431,  holding  no  room  for  construction  of  statute. 

Eight  of  removal,  under  acts  of  1887,  1888,  must  be  based  on  Federal 
question  shown  by  plaintiff's  claim. 

Approved  in  Briggs  v.  United  Shoe  Mach.  Co.,  239  U.  S.  50,  60  L.  Ed. 
139,  36  Sup.  Ct.  7,  holding  suit  to  recover  royalties  on  infringement  of 
patent  is  not  suit  arising  under  laws  of  United  States;  Minnesota  v. 
Northern  Securities  Co.,  194  U.  S.  64,  48  L.  Ed.  878,  24  Sup.  Ct.  598, 
denying  Federal  jurisdiction  of  suit  by  State  to  restrain  competing 
interstate  railroads  from  violating  Anti-trust  Act  of  July  2,  1890,  on 
ground  of  injury  to  its  proprietary  interests  from  lack  of  free  competi- 
tion; Argonaut  Min.  Co.  v.  Kennedy  Min.  etc.  Co.,  84  Fed.  2,  holding 
Federal  court  without  jurisdiction  in  action  for  damages  for  trespass 
on  mining  claim. 

United  States  is  not  bound  by  statute  of  limitations,  unless  Congress 
has  clearly  shown  such  intent. 

Approved  in  Pond  v.  United  States,  111  Fed.  996,'  49  C.  C.  A.  582, 
holding  Cal.  Code  Civ.  Proc,  §  1502,  requiring  plaintiff  to  present  claim 
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to  executor  of  deceased  defendant,  inapplicable  to  rah  in  Federal  court 
on  officer's  bond. 

Supreme  Court  may  review  Judgment  of  Circuit  Court  of  Appeals  in 
suit  by  government  to  cancel  patent. 

Approved  in  Durham  v.  Seymour,  161  U.  S.  238,  40  L.  Ed.  683,  16 
Sup.  Ct.  454,  holding  Supreme  Court  without  appellate  jurisdiction  in 
suit  to  require  issuance  of  patent )  Western  Glass  Co.  v.  Schmertz  Wire- 
Glass  Co.,  185  Fed.  791,  109  C.  C.  A.  1,  holding  issuance  of  patent 
for  fraud  can  be  attacked  only  by  government;  Heinze  v.  Butte  etc. 
Min.  Co.,  129  Fed.  277,  63  C.  C.  A.  388,  upholding  Circuit  Court  of 
Appeals  jurisdiction  under  act  of  March  3,  1891,  to  review  final  de- 
cisions in  criminal  cases,  not  capital  on  writ  of  error. 

Distinguished  in  United  States  v.  American  Bell  Tel.  Co.,  167  U.  S. 
266,  268,  269,  42  L.  Ed.  163,  164,  17  Sup.  Ct.  820,  821,  holding  Supreme 
Court  without  jurisdiction  to  review  errors  of  judgment  of  patent  office ; 
Anglo-Californian  Bank  v.  United  States,  175  U.  S.  39,  44  L.  Ed.  65,  20 
Sup.  Ct.  20,  holding  Supreme  Court  without  jurisdiction  to  review  de- 
cision of  board  of  appraisers. 

159  TJ.  8.  566-562,  40  I*  Ed.  258,  16  Sup.  Ct.  122,  MAGONE  v.  WIEDEBER. 

Where  use  is  criterion,  chief,  not  exclusive,  use  determines  classifica- 
tion. 

Approved  in  Meyer  v.  United  States,  138  Fed.  976,  plain  pieces  of 
cloth  cut  in  squares  and  other  geometrical  figures  properly  assessed 
under  Tariff  Act  of  1897,  as  unfinished  handkerchiefs. 

Distinguished  in  Loeb  etc.  v.  United  States,  150  Fed.  328,  80  C.  C.  A. 
211,  reversing  143  Fed.  699,  and  holding  cotton  thread  or  yarn  not  prop- 
erly classified  as  "embroidery  cotton"  according  to  the  commercial  mean- 
ing of  that  term. 

"Chief  use"  is  common,  practical  and  general  use,  and  not  exceptional 


Approved  in  United  States  v.  Riga,  171  Fed.  784,  holding  rough-bored 
rifle  barrels  are  dutiable  as  "parts  of  rifles";  United  States  v.  Massa- 
chusetts General  Hospital,  109  Fed.  936,  holding  surgical  instruments  for 
use  in  general  hospital,  maintained  partially  for  educational  purposes, 
are  entered  free  as  scientific  apparatus,  par.  585,  Act  1894;  United 
States  v.  Simon,  84  Fed.  154,  holding  rubber  tubing  for  flower-stems 
dutiable  as  manufactures  of  rubber;  Meyer  v.  Cadwalder,  89  Fed. 
969,  970,  32  C.  C.  A.  456,  and  United  States  v.  United  States  Exp. 
Co.,  94  Fed.  643,  holding  pearl-scales  not  parts  of  knives. 


159  TJ.  S.  562-569,  40  L.  Ed.  260,  16  Sup.  Ct.  119,  DEJONGE  v.  MAGONE. 

Paper  finished  to  imitate  leather  or  velvet  is  dutiable  as  "paper  hang- 
ings" under  act  of  1883. 
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Approved  in  United  States  v.  Naday,  92  Fed.  140,  following  rule; 
United  States  v.  Naday,  98  Fed.  422,  39  C.  C.  A.  124,  holding  dressed 
leather  strips  for  use  as  dress  trimmings  and  in  making  pocket-books 
are  dutiable  as  leather  not  0f)eciaUy  provided  for,  not  as  "skins." 

Distinguished  in  Eckstein  v.  United  States,  140  Fed.  95,  nickel-plated 
zine  sheets  not  dutiable  as  "zinc  in  .  •  .  sheets,"  but  as  "articles  not 
specially  provided  for,  etc." 

Well-known  trade  meaning  of  word  used  in  Tariff  Act  controls. 
Approved  in  Fink  v.  United  States,  170  U.  S.  587,  42  L.  Ed.  1154, 
18  Sup.  Ct.  771,  holding  muriate  of  cocaine  dutiable  as  a  medical  prepara- 
tion ;  United  States  v.  Heil  Chemical  Co.,  178  Fed.  540,  102  C.  C.  A.  47, 
holding  glassware  blown  in  mold  is  dutiable  as  "blown  glassware"; 
United  States  v.  J.  A.  &  W.  Bird  &  Co.,  167  Fed.  320,  92  C.  C.  A.  631, 
holding  enamel  white  paint  is  dutiable  as  "white  paint";  Hamilton  v. 
United  States,  167  Fed.  797,  93  C.  C.  A.  186,  holding  plain  paper  stamped 
for  use  as  doilies  was  dutiable  as  plain  paper;  B.  F.  Drakenfeld  &  Co.  v. 
United  States,  167  Fed.  799,  800,  93  C.  C.  A.  188,  holding  duplex  litho- 
graphic transfer  paper  is  dutiable  as  plain  paper;  Kreshower  v.  United 
States,  152  Fed.  486,  holding  palm  leaves  treated  with  process  to  restore 
natural  appearance  were  dutiable  as  "leaves";  United  States  v.  George 
Meier  &  Co.,  136  Fed.  765,  69  C.  C.  A.  421,  fine-cut  flakes  of  metal  made 
from  shearings  of  "composition  metal"  and  known  in  trade  as  "flitters" 
dutiable  as  manufactures  of  metal  and  not  as  composition  metal; 
United  States  v.  Massachusetts  General  Hospital,  100  Fed.  934,  holding 
surgical  instruments  for  use  '  in  hospital  with  training  school  are  en- 
titled to  free  entry  under  par.  585,  Act  1894. 

159  U.  8.  669-583,  40  L.  Ed.  263,  16  Sup.  Ct.  127,  COWI»EY  ▼.  NORTH- 
ERN PAO.  R.  R,  CO. 

Federal  courts  will  follow  State  practice  In  entertaining  as  original 
action,  suit  to  annul  State  judgment. 

Approved  in  Mercelis  v.  Wilson,  235  U.  S.  583,  59  L.  Ed.  371,  35  Sup. 
Ct.  150,  holding  decree  quieting  title  may  be  rendered  in  suit  to  enjoin 
trespass;  Louisville  etc.  R.  R.  Co.  v.  Western  Union  Tel.  Co.,  234  U.  S. 
376,  58  L.  Ed.  1360,  34  Sup.  Ct.  810,  holding  suit  to  annul  judgment 
in  eminent  domain  is  suit  to  remove  cloud  on  title;  Courtney  v.  Pradt, 
196  U.  S.  93,  49  L.  Ed.  400,  25  Sup.  Ct.  208,  dismissal  of  suit  removed 
from  State  court  against  a  foreign  executor  on  ground  of  want  of  juris- 
diction over  foreign  executor  in  State  court  does  not  present  Federal 
question;  Nelson  v.  Meehan,  2  Alaska,  495,  motion  in  original  suit  based 
on  affidavits  proper  form  of  -proceeding  to  vacate  judgment  obtained  by 
fraud;  Massachusetts  Ben.  Life  Assn.  v.  Lohmiller,  74  Fed.  27,  29,  20 
C.  C.  A.  274,  refusing  to  enjoin  execution  of  default  entered  in  State 
court;  Darragh  v.  H.  Wetter  Mfg.  Co.,  78  Fed.  12,  23  C.  C.  A.  609, 
arguendo. 

XVTI— 23 
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Questions  of  State  law  as  to  which  State  Court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to>  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  448. 

Federal  court  cannot  entertain  proceeding  to  impeach  State  judgment 
for  matter  of  form. 

Approved  in  Adler  Goldman  Commission  Co.  v.  Williams,  211  Fed. 
533,  holding  where  debtor  has  fled  from  State,  creditor  need  not  re- 
duce claim  to  judgment  in  order  to  file  creditor's  bill;  Niagara  Fire  Ins. 
Co.  v.  Adams,  198  Fed.  826,  117  C.  C.  A.  464,  holding  suit  to  cancel 
insurance  policy  for  fraud  is  not  maintainable  when  same  would  be 
defense  to  action  on  policy;  Davenport  v.  Moore,  74  Fed.  953,  954,  sus- 
taining exceptions  to  jurisdiction  of  Federal  court. 

Federal  court's  Jurisdiction  in  suit  to  annul  State  judgment,  based  on 
averments  of  fraud,  cannot  be  lost  by  proof  that  there  was  no  fraud. 
Approved  in  Zimmerman  v.  Carpenter,  84  Fed.  750,  following  rule. 

« 

Removed   special  proceeding  remains   such,  es  to  plaintiff's   rights, 
although  triable  as  equity  suit  in  Federal  court. 

Approved  in  Gillis  v.  Downey,  85  Fed.  488,  29  C.  C.  A.  286,  holding 
Federal  court  had  jurisdiction  of  action  to  quiet  title  brought  under  State 
statute, 

Distinguished  in  Mathews  Slate  Co.  v.  Mathews,  148  Fed.  495,  deny- 
ing Federal  jurisdiction  of  suit  under  State  statute  to  reach  property 
of  debtors  because  it  enlarges  equitable  jurisdiction  of  State  courts  and 
not  equitable  rights  of  plaintiff;  Illinois  life  Ins.  Qo.  v.  Newman,  141 
Fed.  450,  denying  Federal  jurisdiction  of  suit  to  enjoin  collection  of 
State  tax  on  ground  of  its  illegality  alone,  though  such  power  conferred 
by  statute  on  State  courts. 

Federal  court*  sitting  in  equity  or  admiralty  may  enforce  new  rights 
created  by  State  laws. 

Approved  in  Closser  v.  Strawn,  227  Fed.  148,  allowing  suit  by  assignee 
for  benefit  of  creditors,  to  set  aside  fraudulent  conveyance;  McClellan 
v.  Carland,  187  Fed.  919,  110  C.  C.  A.  49,  and  Brun  v.  Mann,  151  Fed. 
149, 152,  12  L.  R.  A.  (N.  S.)  154,  80  C.  C.  A.  513,  holding  Federal  court 
may  enforce  claim  against  estate ;  First  Nat.  Bank  v.  City  of  Port  Town- 
send,  184  Fed.  576,  106  C.  C.  A.  554,  holding  Federal  court  will  allow 
judgment  on  municipal  warrant  although  State  court  would  require  man- 
damus to  compel  levy  of  tax;  Preston  v.  Chicago  etc.  R.  Co.,  175  Fed. 
490,  holding  suit  to  collect  tax  from  railroad  cannot  be  maintained  by 
private  individual;  United  States  v.  Leslie,  167  Fed.  674,  holding  United 
States  may  sue  to  cancel  invalid  conveyance  made  by  heir  of  Indian 
allottee ;  Pacific  Mut.  Lif e  Ins.  Co.  v.  Webb.  157  Fed.  159,  13  Ann.  Gas. 
752,  84  C.  C.  A.  603,  refusing  to  allow  action  on  insurance  policy  where 
formal  release  had  been  given;  North  Carolina  Min.  Co.  v.  Westfeldt, 
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W^  ~*«d.  299,  holding  Federal  courts  bound  by  decision  of  State  courts 
Cb%    ***iing  priority  of  State  grants;  Morrill  v.  American  Reserve  Bond 
^  .  -^51  Fed.  314,  316,  holding  Federal  courts  will  enforce  trust  in 
too^  v  ^>  deposited  with  State  treasurer  to  secure  creditors  of  corpora- 
Kl%  *      3arber  Asphalt  Paving  Co.  v.  Morris,  132  Fed.  949,  67  L.  R.  A. 
cifo.     ^S^j  C.  C  A.  56,  city  charter  providing  for  appeals  of  claims  against 
^ft^  ^td  District  Court  of  county,  and  that  while  such  appeal  is  pending 
!c*^5     claims  shall  not  be  paid  without  order  of  that  court,  could  not 
*^^  ^"e  nonresident  creditors  from  enforcing  claims  in  Federal  courts; 
*N    ^      v.  Mutual  Fidelity   Co.,   123   Fed.  517,   holding  Federal   court 
^JvJ^^iforce  remedy  given  by  Del.  Stat.,  March  25,  1891,  authorizing 
^Y^ntment  of  receiver  for  insolvent  corporations ;  Sawyer  v.  White,  122 
^fe&.  227,  58  C.  C.  A.  587,  holding  Federal  court  has  jurisdiction  of  suits 
between  persons  of  diverse  citizenship  to  contest  validity  of  will  author- 
ized by  Mo.  Rev.  Stats.  1899 ;  National  Surety  Co.  v.  State  Bank,  120 
Fed.  603,  61  L.  R.  A.  394,  56  C.  C.  A.  657,  holding  Federal  court  may 
enforce  sections  602-611,  Neb.  Code,  authorizing  suit  to  annul  uncon- 
scionable judgments ;  In  re  Rude,  101  Fed.  806,  holding  bankruptcy  court 
has  jurisdiction  to  determine  amount  of  lien  of  attorney  securing  for 
creditor  priority  of  payment  from  bankrupt  estate;  dissenting  opinion 
in  Wahl  v.  Franz,  100  Fed.  710,  40  C.  C.  A.  638,  majority  holding  pro- 
ceeding of  probate  of  will  is  not  suit  of  a  civil  nature  at  law  or  in 
equity  within  Judiciary  Act  1888;  Alderson  v.  Dole,  74  Fed.  30,  20 
C.  C.  A.  280,  holding  State  statute  concerning  stockholders'  liability 
cannot  give  Federal  court  jurisdiction;  Darragh  v.  H.  Wetter  Mfg.  Co., 
78  Fed.  13,  14,  23  C.  C.  A.  609,  holding  Federal  Circuit  Court  has  power 
under  Arkansas  statute  to  attach  and  sell  property  of  insolvent;  Smyth 
v.  Ames,  169  U.  S.  517,  42  L.  Ed.  838, 18  Sup.  Ct.  422,  arguendo. 

Distinguished  in  Smith  v.  Reeves,  178  U.  S.  444,  44  L.  Ed.  1145,  20 
Sup.  Ct.  922,  holding  consent  given  by  State  by  Cal.  Pol.  Code,  §  3669, 
to  be  sued  was  confined  to  suits  in  its  own  State  courts;  Anthony  v. 
Burrow,  129  Fed.  789,  denying  Federal  jurisdiction  of  proceeding  under 
State  law  to  compel  issuing  of  certificate  of  nomination  to  candidate  for 
Congress;  Hudson  v.  Wood,  119  Fed.  769,  holding  Rev.  Stats.,  §916, 
does  not  embrace  State  remedies  in  equity  by  independent  suit;  James 
m  P.  Witherow  Co.  v.  De  Bardeleben  Coal  etc.  Co.,  99  Fed.  674,  40  C.  C.  A. 
65,  holding,  under  Rev.  Stats.,  §  914,  Federal  rule  that  ruling  in  new 
trial  motion  is  discretionary  and  nonreviewable  is  not  affected  by  State 
statute. 

One  removing  cause  cannot  claim  that  Federal  court  lackB  jurisdiction 
unless  State  court  had  not. 

Approved  in  Long  v.  Long,  73  Fed.  372,  and  Purdy  v.  Miiller,  81  Fed. 
515,  both  following  rule ;  De  Lima  v.  Bidwell,  182  U.  S.  174,  45  L.  Ed. 
1047,  21  Sup.  Ct.  744,  holding  defendant  on  removal  has  right  to  show 
that  State  court  had  no  jurisdiction;  Philadelphia  etc.  Ry.  Co.  v.  Sher- 
man, 230  Fed.  816,  holding  objections  to  jurisdiction  of  State  court  may 
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be  made  after  removal  to  Federal  court;  Sagara  v.  Chicago  etc.  Ry.  Co., 
189  Fed.  221,  holding  in  removing  cause  plaintiff  waives  right  to  be 
sued  in  district  where  he  is  inhabitant;  Barlow  v.  Chicago  etc.  Ry.  Co., 
164  Fed.  768,  holding  where  State  court  refuses  to  order  removal,  de- 
fendant may  file  copy  of  record  in  Federal  court  for  tatter's  determina- 
tion; Lewis  Pub.  Co.  v.  Wyman,  152  Fed.  201,  holding  State  court  may 
take  cognizance  of  suit  arising  under  postal  laws;  Wells  v.  Clark,  136 
Fed.  465,  nonresident  defendant  having  removed  case  to  Federal  court 
could  not  deny  jurisdiction  of  Federal  court  to  render  personal  judg- 
ment; Mastin  v.  Chicago  R.  I.  etc.  P.  Ry.  Co.,  123  Fed.  832,  holding 
defendant  removing  suit  cannot  attack  judgment  rendered  by  Federal 
court;  Empire  Min.  Co.  v.  Propeller  etc.  Co.,  108  Fed.  903,  holding  re- 
moval is  waiver  by  defendant  of  privilege,  under  Judiciary  Act  1887-88, 
of  being  sued  in  district  of  residence;  Tootle  v.  Coleman,  107  Fed.  45, 
57  L.  R.  A.  120,  46  C.  C.  A.  132,  holding  defendant  removing  cause  is 
estopped  to  deny  Federal  jurisdiction,  except  on  ground  that  State  court 
had  no  jurisdiction. 

Distinguished  in  German  Sav.  etc.  Society  v.  Dormitzer,  116  Fed.  472, 
53  C.  C.  A.  639,  holding  party  removing  case  does  not  estop  himself  to 
deny  Federal  jurisdiction,  if  none  existed. 

Miscellaneous.  Cited  in  Cowley  v.  Spokane,  99  Fed.  841,  holding 
land  owner  allowing  city  to  lay  out  and  grade  streets  on  his  land  is 
estopped  to  assert  his  right  of  possession. 

Limiting  cross-examination  of  witness  to  scope  of  direct  examina- 
tion.   Note,  17  Ann.  Gas.  19,  20. 

159  TJ.  S.  584-590,  40  I*  Ed.  267,  16  Sup.  Ct.  108,  HILTON  v.  JONES. 
Not  cited. 

159  U.   a  590-595,  40  L.  Ed.  269,  16  Sup.  Ct.  125,  OLUNE  v.  UNITED 
STATES. 

Ruling  on  motion  for  new  trial  is  not  reviewable. 
Approved  in  Lueders  v.  United  States,  210  Fed.  421, 127  C.  C.  A.  151, 
applying  principle. 

Telegrams  brought  home  to  defendants  are  admissible  to  show  con- 
spiracy to  obstruct  mails.  " 

Approved  in  Keliher  v.  United  States,  193  Fed.  21,  114  C.  C.  A.  128, 
holding  erroneous  admission  of  evidence  over  objection  is  not  error  un- 
less prejudicial. 

Admission  of  circumstantial  evidence  is  largely  discretionary. 

Approved  in  Kaufman  v.  Tredway,  195  U.  S.  273,  49  L.  Ed.  192,  25 

Sup.  Ct.  33,  in  action  by  trustee  in  bankruptcy  to  recover  preference, 

evidence  of  dealings  between  bankrupt  and  creditor  six  months  before 

the  alleged  preference  admissible  on  question  of  knowledge;  Louie  v. 
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United  States,  218  Fed.  42,  134  C.*C.  A.  58,  applying  rule  in  prosecu- 
tion for  smuggling  opium;  Sorenson  v.  United  States,  168  Fed.  805,  94 
C.  C.  A.  181,  holding  evidence  insufficient  to  sustain  conviction  of 
burglarizing  postoffice;  United  States  Smelting  Co.  v.  Parry,  166  Fed. 
411,  92  C.  C.  A.  159,  holding  judge  has  discretion  of  admitting  testi- 
mony of  expert  witnesses;  Sprinkle  v.  United  States,  141  Fed.  816,  73 
C.  C.  A.  265,  in  trial  of  defendants  jointly  indicted  with  others  for  vio- 
lation of  revenue  laws,  acts  and  statements  of  defendants  not  on  trial 
admissible  to  show  intent;  Wiborg  v.  United  States,  163  U.  S.  658,  41 
L.  Ed.  298,  16  Sup.  Ct.  1137,  Spurr  v.  United  States,  87  Fed.  710,  31 
C.  C.  A.  202,  and  Farley  v.  Peebles,  50  Neb.  732,  70  N.  W.  234,  all  hold- 
ing such  evidence  admissible  to  prove  conspiracy. 

Ad»  of  co-conspirators  are  admissible  in  prosecution,  although  they  are 
not  parties  to  record. 

Approved  in  Borrego  v.  Territory,  8  N.  M.  478,  46  Pac.  357,  follow- 
ing rule;  Patterson  v.  United  States,  222  Fed.  640,  138  C.  C.  A.  123, 
applying  rule  in  prosecution  for  forming  conspiracy  in  restraint  of 
trade ;  Hitchman  Coal  etc.  Co.  v.  Mitchell,  202  Fed.  555,  holding  declara- 
tions of  those  engaged  in  unlawful  combination  are  admissible;  People 
v.  Smith,  239  111.  108,  87  N.  E.  892,  holding  conspirator  may  be  desig- 
nated in  indictment  as  unknown;  dissenting  opinion  in  Richards  v. 
United  States,  175  Fed.  934,  99  C.  C.  A.  401,  majority  upholding  con- 
viction for  conspiracy  to  make  fraudulent  homestead  entries. 

Instructions  are  not  part  of  record  unless  incorporated  In  bill  of  ex- 
ceptions properly  authenticated. ' 

Approved  in  Cerecedo  v.  United  States,  239  U.  S.  3,  60  L.  Ed.  113, 
36  Sup.  Ct.  4,  dismissing  writ  of  error  not  accompanied  by  bill  of  excep- 
tions ;  Metropolitan  R.  R.  Co.  v.  Macf arland,  195  U.  S.  330,  331,  49  L.  Ed. 
223,  25  Sup.  Ct.  28,  refusing  to  consider  instructions  appearing  in  tran- 
script but  not  incorporated  in  bill  of  exceptions ;  Porter  v.  Buckley,  147 
Fed.  141,  78  C.  C.  A.  138,  disregarding  objections  to  questions  asked 
witness  at  trial,  not  excepted  to  or  properly  presented  by  bill  of  excep- 
tions ;  Sternenberg  v.  Mailhos,  99  Fed.  46,  39  C.  C.  A.  408,  holding  in- 
structions asked  and  refused  and  charge  given  are  not  part  of  record 
on  appeal  where  not  contained  in  bill  of  exceptions;  Bias  v.  United 
States,  3  Ind.  Ter.  40,  53  S.  W.  475,  holding  objection  to  remarks  of 
counsel  comes  too  late  on  motion  for  new  trial;  Territory  v.  McGrath, 
16  N.  M.  210,  114  Pac.  367,  refusing  to  review  instructions  not  em- 
bodied in  bill  of  exceptions;  Blake  v.  United  States,  71  Fed.  287,  18 
C.  C.  A.  117,  and  Lincoln  Sav.  Bank  etc.  Co.  v.  Allen,  82  Fed.  150,  27 
C.  C.  A.  87,  both  arguendo. 

Congress  may  punish  conspiracy  to  commit  offense  more  severely  than 
offense  itself. 
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Approved  in  United  States  v.  Rabinowich,  238  U.  S.  85,  59  L.  Ed. 
1214,  35  Sup.  Ct.  682,  holding  conspiracy  to  commit  offense  made  crimi- 
nal by  Bankruptcy  Act  is  governed  by  three-year  limitation;  United 
States  v.  Stevenson,  215  U.  S!  203,  54  L.  Ed.  158,  30  Sup.  Ct.  37,  apply- 
ing rule  in  prosecution  for  unlawful  importation  of  alien  laborers; 
United  States  v.  Dahl,  225  Fed.  911,  holding  indictment  for  violation 
of  Exclusion  Act  need  not  allege  facts  with  particularity;  United  States 
V.  Grand  Trunk  Ry.  Co.,  225  Fed.  286,  and  Thomas  v.  United  States, 
156  Fed.  902,  17  L.  R.  A.  (N.  S.)  720,  84  C.  C.  A.  477,  both  applying 
rule  in  prosecution  for  accepting  rebates;  United  States  v.  Clark,  164 
Fed.  78,  upholding  conviction  of  agent  of  railroad  for  issuing  free 
passes;  United  States  v.  Thomas,  145  Fed.  77,  sustaining  indictment 
under  Rev.  Stats.,  §  5440,  for  conspiracy  to  violate  certain  acts  of  Con- 
gress, though  the  overt  acts  committed  would  themselves  constitute  a 
crime  under  such  acts  of  Congress ;  Scott  v.  United  States,  130  Fed.  432, 
64  C.  C.  A.  631,  meaning  of  Rev.  Stats.,  §  5440,  is  same  as  original 
enactment  of  March  2,  1867,  and  the  object  of  the  conspiracy  must  be 
to  commit  an  act  made  an  offense  by  laws  of  United  States;  Tyner  v. 
United  States,  23  App.  D.  C.  361,  holding  conspiracy  to  commit  miscon- 
duct in  office  is  an  infamous  offense;  dissenting  opinion  in  Ware  v. 
United  States,  154  Fed.  586,  12  Aon.  Oas.  233,  12  L.  R.  A.  (N.  S.)  1053, 
84  C.  C.  A.  503,  majority  holding  prosecution  for  conspiracy  may  be 
based  on  overt  act  within  three  years. 

159  IX.  S.  596-602,  40  L.  Ed.  271,  16  Sup.  Ct  111,  McDOWELL  V.  UNITED 
STATES. 

Congress  may  provide  that  one  district  Judge  may  temporarily  sit  in 
other  district. 

Approved  in  Gonzales  v.  Cunningham,  164  U.  S.  627,  41  L.  Ed.  577, 
17  Sup.  Ct.  188,  following  rule. 

Power  of  officials  to  act,  as  determined  by  place  of  performance. 
Note,  33  L.  R.  A.  90. 

Act  of  1871  permits  circuit  judge  to  appoint  district  Judge  to  temporary 
vacancy  in  other  district. 

Approved  in  In  re  National  Telephone  Mfg.  Co.,  230  Fed.  787,  hold- 
ing appointment  need  not  be  made  in  response  to  certificate  from  clerk; 
United  States  v.  Murphy,  82  Fed.  896,  arguendo. 

Judge  so  appointed  is  de  facto,  If  not  de  Jure,  Judge  and  acts  cannot 
be  questioned  by  strangers. 

Approved  in  Starr  v.  United  States,  164  U.  S.  631,  41  L.  Ed.  579,  17 
Sup.  Ct.  225,  commissioners  of  District  Court,  exercising  Circuit  Court 
powers,  de  facto  officers  of  said  court;  McDowell  v.  United  States,  74 
Fed.  403,  20  C.  C.  A.  476,  affirming  judgment  of  District  Court;  In  re 
Urban  etc.  Title  Co.,  132  Fed.  142,  petition  in  bankruptcy  could  be 
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legally  filed  during  vacancy  of  district  judgeship;  Oakland  Pav.  Co.  vj 
Donovan,  19  Cal.  App.  496,  126  Pac.  391,  holding  authority  of  de  facto 
officer  cannot  be  collaterally  attacked;  Usher  v.  Western  Union  Tele- 
graph Co.,  122  Mo.  App.  112,  98  S.  W.  88,  holding  special  judge  elected 
by  attorneys  is  de  facto  officer. 

One  filling  vacancy  under  color  of  authority,  and  acting  as  de  facto 
officer,  binds  public. 

Approved  in  Ex  parte  Ward,  173  U.  S.  456,  43  L.  Ed.  766,  19  Sup. 
Ct.  460,  holding  conviction  by  de  facto  judge  valid;  dissenting  opinion 
in  People  ex  rel.  Attorney  General  v.  Curtice,  50  Colo.  560,  117  Pac. 
375,  majority  holding  on  creation  of  city  and  county  of  Denver,  county 
commissioners  were  ousted  from  office. 

159  IX.  S.  603-611,  40  L.  Ed.  274,  16  Sop.  Ct.  105,  BALTIMORE  ETC. 
B.  E.  CO.  v.  GRIFFITH. 

Negligence  is  question  for  jury  where  evidence  is  conflicting. 
Approved  in  Emens  v.  Lehigh  Valley  R.  Co.,  223  Fed.  820,  822,  apply- 
ing rule  where  question  was  whether  persons  used  ordinary  care  in 
crossing  railroad;  Murphy  v.  Milford  etc.  St.  Ry.  Co.,  210  Fed.  140,  126 
C.  C.  A.  651,  applying  rule  where  question  was  whether  railroad  was 
negligent  in  maintaining  defective  seat  on  train ;  Rothe  v.  Pennsylvania 
Co.,  195  Fed.  24, 114  C.  C.  A.  627,  holding  court  must  instruct  that  fail- 
ure to  blow  whistle  at  crossing  was  negligence;  Cincinnati  etc.  Ry.  Co. 
v.  Jones,  192  Fed.  774,  47  L.  R.  A.  (N.  S.)  483,  3  N.  C.  C.  A.  840,  113 
C.  C.  A.  55,  applying  rule  where  brakeman  on  train  was  never  warned 
about  tunnel;  Texas  etc.  Ry.  Co.  v.  Lacey,  185  Fed.  228,  107  C.  C.  A. 
331,  applying  rule  where  question  of  contributory  negligence  was  in 
issue;  Toledo  etc.  R.  Co.  v.  Bartley,  172  Fed.  86,  96  C.  C.  A.  570,  hold- 
ing person  not  negligent  as  matter  of  law  in  failing  to  look  or  listen 
before  crossing  railroad;  Erie  R.  Co.  v.  Weinstein,  166  Fed.  273,  92 
C.  C.  A.  189,  holding  jury  must  consider  age  and  intelligence  of  boy 
in  determining  contributory  negligence;  Wabash  R.  Co.  v.  De  Tar,  141 
Fed.  934,  4  L.  S.  A.  (N.  S.)  352,  73  C.  C.  A.  166,  in  action  for  wrongful 
death,  instruction  that  presumption  that  person  uses  due  care  when 
approaching  danger  has  substantial  weight  as  evidence,  erroneous,  there 
being  evidence  contra;  Netherlands  etc.  Nav.  Co.  v.  Diamond,  128  Fed. 
573,  63  C.  C.  A.  212,  holding  instruction  for  defendant  properly  refused 
where  plaintiff  fell  into  hold  due  to  darkness  occasioned  by  the  closing 
of  hatches ;  Northern  Pac.  Ry.  Co.  v.  Spike,  121  Fed.  47,  57  C.  C.  A.  384, 
holding  presumption  that  person  killed  at  crossing  used  due  care  will 
warrant  recovery  in  absence  of  rebutting  testimony;  Hemingway  v. 
Illinois  Cent.  R.  R.  Co.,  114  Fed.  847,  848,  52  C.  C.  A.  477,  holding  where 
evidence  of  train  signals  and  of  precaution  of  deceased  was  conflicting 
question  of  contributory  negligence  should  have  been  submitted  to  jury ; 
Tacoma  Ry.  etc.  Co.  v.  Hays,  110  Fed.  499,  49  C.  C.  A.  115,  holding 
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question  of  contributory  negligence  properly  submitted  to  jury;  South- 
ern Pac.  Co.  v.  Harada,  109  Fed.  384,  48  C.  C.  A.  423,  holding  person 
crossing  tracks  seeing  approaching  train  may  rely  upon  company's 
exercising  reasonable  care  in  warning  of  approach ;  Chesapeake  etc.  Ry. 
Co.  v.  King,  99  Fed.  256,  40  C.  C.  A.  432,  sustaining  court  in  refusing 
peremptory  instruction  for  defendant  where  plaintiff,  a  passenger,  was 
struck  by  train  while  alighting  from  another;  Fleenor  v.  Oregon  Short 
Line  R.  Co.,  16  Idaho,  802,  102  Pac.  904,  applying  rule  to  collision  at 
railroad  crossing;  Nichols  v.  Baltimore  etc.  R.  R.  Co.,  33  Ind.  App.  240, 
71  N.'E.  172,  there  is  no  presumption  of  contributory  negligence  from 
mere  fact  that  injury  occurred  that  will  aid  defendant  who  under  stat- 
ute has  burden  of  proof;  Wiar  v.  Wabash  R.  Co.,  162  Iowa,  711,  144 
N.  W.  707,  upholding  instruction  to  effect  that  railroad  must  use  ordi- 
nary care  at  crossings ;  Kunkel  y.  Minneapolis  etc.  Ry.  Co.,  18  N.  D.  383, 
121  N.  W.  836,  applying  rule  where  plaintiff  was  injured  crossing  rail- 
road; De  Padilla  v.  Atchison  etc.  Ry.  Co.,  16  N.  M.  597,  120  Pac.  729, 
holding  it  is  presumed  that  one  stopped  and  listened  before  crossing 
railroad ;  Whaley  v.  Vidal,  27  S.  D.  636,  132  N.  W.  246,  and  Cowen  v. 
Merriman,  17  App.  D.  C.  205,  both  holding  presumption  is  that  person 
looked  and  listened  before  crossing  tracks;  Wininger  v.  Ft.  Worth  etc. 
Ry.  Co.,  105  Tex.  61,  143  S.  W.  1152,  applying  rule  where  child  was 
injured  in  crossing  through  railroad  yards;  Boyden  v.  Fitchburg  etc. 
R.  R.  Co.,  72  Vt.  94,  47  Atl.  411,  holding  where  deceased  stopped  to 
await  passage  of  train,  and  was  struck, by  another  on  other  track,  evi- 
dence being  conflicting,  contributory  negligence  for  jury;  Fisher  v. 
Chesapeake  etc.  Ry.  Co.,  104  Va.  639,  2  L.  R.  A.  (N.  S.)  954,  52  S.  E. 
374,  court  erred  in  sustaining  demurrer  to  evidence  on  question  of  de- 
fendant's negligence;  Melton  v.  Chesapeake  etc.  Ry.  Co.,  71  W.  Va.  707, 
78  S.  E.  371,  holding  railroad  has  burden  of  proving  contributory  negli- 
gence; dissenting  opinion  in  St.  Louis  etc.  R.  Co.  v.  Cundieff,  171  Fed. 
336,  96  C.  C.  A.  211,  majority  holding  injured  person  negligent  in  law 
in  failing  to  look  and  listen  before 'crossing  tracks;  dissenting  opinion 
in  Cogdell  v.  Wilmington  etc.  R.  R.,  130  N.  C.  328,  41  S.  E.  546,  major- 
ity holding,  under  Acts  1887,  c.  33,  requiring  defendant  to  show  con- 
tributory negligence,  refusal  to  instruct  that  law  presumed  deceased 
used  due  care;  dissenting  opinion  in  Shum's  Admx.  v.  Rutland  R.  Co., 
81  Vt.  204,  19  L.  R.  A.  (N.  S.)  978,  69  Atl.  951,  majority  holding  deaf 
person  guilty  of  contributory  negligence  in  failing  to  look  before  cross- 
ing track ;  dissenting  opinion  in  Chesapeake,  etc.  Ry.  Co.  v.  Paris'  Admr., 
Ill  Va.  52,  28  L.  R.  A.  (N.  S.)  773,  68  S.  E.  402,  majority  holding  where 
facts  are  undisputed  question  is  for  court;  Texas  etc.  Ry.  Co.  v.  Gentry, 
163  U.  S.  367,  41  L.  Ed.  193,  16  Sup.  Ct.  1109,  Texas  etc.  Ry.  Co.  v. 
Spradling,  72  Fed.  156,  18  C.  C.  A.  496,  Norton  v.  North  Carolina  etc. 
R.  R.  Co.,  122  N.  C.  929,  932,  29  S.  E.  892,  and  Kimball  v.  Friend,  95 
Va.  139,  141,  27  S.  E.  903,  904,  all  reaffirming  rule ;  Texas  etc.  Ry.  Co. 
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V  ^  166  U.  S.  616,  41  L.  Ed.  1186,  17  Sup.  Ct.  707,  holding  care  per- 
^m  ***ust  exercise  at  railroad  crossing  one  for  jury;  Spiro  v.  Felton,  73 

V  *    513,  holding  court  without  power  to  set  aside  verdict  against  weight 
V^^dence;  Felton  v.  Spiro,  78  Fed.  580,  24  C.  C.  A.  321,  holding  court 


4  ^tl  -  ^el  as^e  verdict  contrary  to  evidence,  though  it  could  not  direct 
^^f  ^t;  Illinois  Cent.  R.  R.  Co.  v.  Jones,  95  Fed.  377,  37  C.  C.  A.  106, 
^i^v^-^g  question  of  contributory  negligence  one  for  jury;  dissenting 
\S  ***n  in  St.  Louis  etc.  Ry.  Co.  v.  Whittle,  74  Fed.  304,  20  C.  C.  A.  196; 


K^^ting  opinion  in  Myers  v.  Chicago  etc.  Ry.  Co.,  95  Fed.  412,  37 
"    >A.  137;  Chesapeake  etc.  Ry.  Co.  v.  Steele,  84  Fed.  101,  29  C.  C.  A. 
^  Arguendo. 


V* 


Negligence  Is  question  for  court  where  facts  can  lead  to  -but  one 
conclusion. 

Approved  in  Hackfeld  v.  United  States,  197  U.  S.  447,  49  L.  Ed.  828, 
25  Sup.  Ct.  456,  stipulation  as  to  due  care  on  part  of  master  of  ship 
in  preventing  foreigners  from  escaping  from  vessel,  conclusive  and  in- 
consistent with  conviction  of  master  under  statute  for  such  escape; 
King  v.  McAndrews,  111  Fed.  889,  50  C.  C.  A.  29,  holding  verdict  for 
defendant  properly  directed  where  plaintiff  fell  from  end  of  car  not 
fitted  with  vestibules ;  Meng  v.  St.  Louis  etc.  Ry.  Co.,  108  Mo.  App.  561, 
84  S.  W.  215,  holding  upon  evidence  court  properly  left  question  of  con- 
tributory negligence  to  jury ;  Gahagan  v.  Boston  etc.  R.  R.  Co.,  70  N.  H. 
447,  50  Atl.  150,  holding  verdict  properly  directed  for  defendant  where 
plaintiff  with  possible  view  of  track  for  four  hundred  feet  was  struck 
while  crossing;  Cartwright  v.  Canode,  106  Tex.  507,  171  S.  W.  698, 
applying  rule  in  action  for  damages  for  unlawful  search  and  seizure; 
Carter  v.  Central  Vermont  R.  R.  Co.,  72  Vt.  198,  47  Atl.  799,  holding 
verdict  properly  directed  for  defendant  where  plaintiff  drove  upon  track 
without  slackening  speed  where  embankment  hid  track  from  view; 
Warner  v.  Baltimore  etc.  R.  R.  Co.,  168  U.  S.  348,  42  L.  Ed.  497,  18 
Sup.  Ct.  71,  Lee  v.  International  etc.  Ry.  Co.,  89  Tex.  588,  36  S.  W. 
65,  and  Choate  v.  San  Antonio  etc.  Ry.  Co.,  90  Tex.  88,  37  S.  W.  319, 
all  reaffirming  rule ;  Gaunce  v.  Gulf  etc.  Ry.  Co.,  20  Tex.  Civ.  App.  36, 
48  S.  W.  526,  holding  error  to  direct  verdict. 

When  the  exercise  of  care  will  be  presumed.  Note,  116  Am.  St. 
Rep.  121. 

Imputing  driver's  negligence  to  passenger.  Note,  8  L.  R.  A.  (N.  S.) 
676. 

Personal  contributory  negligence  of  person  in  vehicle  driven  or  con- 
trolled by  another  at  railroad  crossing.  Note,  L.  R.  A.  1915E, 
225,  281. 

Brakemen  and  other  railroad  employees  riding  on  tops  of  cars  in 
performance  of  duties  injured  while  passing  through  tunnels  or 
under  railroad  bridges.    Note,  3  N.  0.  0.  A.  842. 

Damages  for  injuries  causing  epilepsy.    Note,  9  N.  G.  0.  A.  152. 


/ 
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169  IT.  8.  611-629,  40  I*  Ed.  278,  16  Sup.  Ot.  174,  FOLSOM  Y.  TOWNSHIP 


Federal  courts  "moat  exercise  own  judgment  as  to  meaning  and  effect 
of  State  laws. 

Approved  in  Kuhn  y.  Fairmont  Coal  Co.,  215  U.  S.  359,  54  L.  Ed. 
234,  30  Sup.  Ct.  140,  holding  Federal  courts  not  bound  by  construction 
placed  on  deed  by  State  courts;  Board  of  Commrs.  of  Stanley  County 
v.  Color,  190  U.  S.  445,  47  L.  Ed.  1132,  23  Sup.  Ct.  814,  holding  Federal 
court  will  not  follow  State  decision  declaring  invalid  county  railway 
bonds  issued,  under  N.  C.  Code,  §§  1996,  1999,  and  held  by  bona  fide 
purchaser,  affirming  113  Fed.  708,  51  C.  C.  A.  379;  Loeb  *.  Columbia 
Township,  179  U.  S.  493,  45  L.  Ed.  291,  21  Sup.  Ct.  183,  holding  Fed- 
eral courts  enforce  contract  rights  in  accordance  with  State  Constitu- 
tion as  construed  by  highest  State  court  where  contract  was  made; 
Turner  v.  Wilkes  County  Commrs.,  173  U.  S.  464,  43  L.  Ed.  769, 19  Sup. 
Ct.  465,  dismissing  writ  of  error  to  State  court;  Coler  v.  Board  of 
Commrs.  of  Stanley  County,  89  Fed.  261,  holding  Federal  court  not 
bound  to  follow  unsound  State  decision;  Board  of  Commrs.  of  Hertford 
County  v.  Tome,  153  Fed.  86,  87,  82  C.  C.  A.  215,  holding  Federal  court 
need  not  follow  State  decision  declaring  bond  issue  illegal;  Board  of 
Commrs.  of  Henderson  County  v.  Travelers'  Ins.  Co.,  128  Fed.  824,  63 
C.  C.  A.  467,  holding  county  bonds  valid  when  issued  will  not  be  held 
invalid  because  of  different  trend  of  decision  subsequently  accruing  in 
State  court;  Brunswick  Terminal  Co.  v.  National  Bank,  112  Fed.  815, 
holding  Federal  court  will  not  follow  State  decision  construing  statute 
imposing  stockholder's  liability  made  after  transaction  in  suit  occurred; 
Pickens  Tp.  v.  Post,  99  Fed.  661,  663,  holding  State  decision  declaring 
unconstitutional  a  statute  authorizing  municipal  bond  issue  does  not 
bind  Federal  court  in  case  involving  prior  rights  of  bona  fide  holder; 
Rondot  v.  Rogers  Tp.,  99  Fed.  211,  39  C.  C.  A.  462,  holding  State  deci- 
sion holding  invalid  election  authorizing  issuance  of  township  bonds 
made  twelve  years  after  issue  and  purchase  of  bonds  not  binding  on 
Federal  court;  dissenting  opinion  in  Lankford  v.  Platte  Iron  Wks.  Co., 
235  U.  S.  478,  59  L.  Ed.  322,  35  Sup.  Ct.  173,  majority  holding  suit 
against  bank  guaranty  fund  of  State  of  Kansas  is  suit  against  State 
and  not  maintainable. 

Aid  to  railroad  Is  comprehended  by  power  to  authorise  tax  "for  cor- 
porate purposes." 

Approved  in  Agua  Pura  Co.  v.  Mayor  etc.  of  Los  Vegasi  10  N.  M.  22, 
60  Pac.  214,  holding,  under  Acts  1876,  empowering  county  commis- 
sioners to  make  contracts  for  county,  commissioners  had  power  to 
contract  for  water  supply  for  municipal  and  domestic  uses;  Lancey 
v.  King  Co.,  15  Wash.  12,  34  L.  R.  A.  820,  45  Pac.  646,  holding 
act  providing  for  ship  canal  constitutional;  Lund  v.  Chippewa  Co.,  93 
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Wis.  651,  84  L.  E.  A.  186,  67  N.  W.  931,  holding  act  creating  State  home 
for  feeble-minded  constitutional.  ■ 

Township  may  be  declared  corporation  in  order  to  give  corporate  powers 
for  benefit  of  inhabitants.     • 

Approved  in  Graham  v.  Folsom,  200  U.  S.  249,  250,  252,  50  L.  Ed.  467, 
468,  26  Sup.  Ct.  245,  and  Ex  parte  Folsom,  131  Fed.  498,  both  granting 
mandamus  to  compel  assessment  and  collection  of  taxes  to  pay  judg- 
ment recovered  on  township  bonds;  Folsom  v.  Greenwood  Co.,  137  Fed. 
450,  69  C.  C.  A.  473,  reversing  130  Fed.  730,  and  holding  holders  of  bonds 
of  township  which  was  later  abolished  and  its  territory  included  in 
county  could  recover  judgment  against  county  therein. 

Federal  courts  may  construe  State  laws  for  themselves  where  contract 
rights  have  accrued  under  State  decisions,  or  there  are  none  such. 

Approved  in  Moore-Mansfield  Constr.  Co.  v.  Electrical  Installation 
Co.,  234  U.  S.  626,  58  L.  Ed.  1506,  34  Sup.  Ct.  941,  holding  decision  that 
railroad  contractors  do  not  come' within  mechanics'  lien  law  raises  no 
Federal  question;  Great  Southern  etc.  Hotel  Co.  v.  Jones,  193  U.  3.  545, 
48  L.  E<L  786,  24  Sup.  Ct.  576,  holding  mechanic's  lien  law  valid  under 
State  Constitution,  though  decisions  of  State  courts  rendered  after 
rights  of  parties  had  been  established  had  declared  it  unconstitutional; 
Northwestern  Sav.  Bank  v.  Centreville  Station,  143  Fed.  85,  74  C.  C.  A. 
275,  in  action  on  town  bonds  in  Federal  court,  decision  of  State  courts 
holding  such  bonds  invalid,  not  binding;  Board  of  Commrs.  of  Onslow 
County  v.  Tollman,  145  Fed.  763,  764,  76  C.  C.  A.  317,  Federal  court  puts 
its  own  construction  on  State  Constitution  under  which  statute  authoriz- 
ing county  bonds  is  claimed  to  be  unconstitutional,  there  having  been 
no  State  decision  construing  such  section  when  bonds  issued;  Vermont 
Loan  etc.  Co.  v.  Dygert,  89  Fed.  124,  as  to  mortgage. 

Conclusiveness  upon  Federal  courts  of  construction  given  to  statute 
by  State  court  subsequent  to  accrual  of  rights  involved.  Note, 
17  Ann.  Gas.  1212. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  409. 

Federal  courts  will  exercise  own  Judgment  where  State  law  is  unset- 
tled. 

Distinguished  in  Congaree  Constr.  Co.  v.  Columbia  Twp.,  49  S.  C. 
539,  540,  541,  542,  27  S.  E.  572,  573,  refusing  to  follow  Federal  court's 
construction  of  State  statute. 

Federal  courts  will  follow  rules  of  law  firmly  established  in  State 
courts. 

Approved  in  Andrews  v.  National  Foundry  etc.  Works,  76  Fed.  171, 86 
L.  R.  A.  150,  22  C.  C.  A.  110,  following  rule;  Kuhn  v.  Fairmont  Coal  Co., 
179  Fed.  195,  66  W.  Va.  711,  102  C.  C.  A.  457,  holding  Federal  courts  will 
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follow  construction  placed  on  deed  by  State  court ;  Bancroft  v.  Wicomico 
County  Commrs.,  121  Fed.  882,  holding,  under  Md.  Code,  art.  XXTTI, 
§§  187, 188,  providing  that  purchaser  of  railroad  at  mortgage  sale  takes 
"rights  and  immunities/'  tax  exemption  passes;  National  etc.  Pipe 
Works  v.  Oconto  City  Water  Supply  Co.,  113  Fed.  796,  51  C.  C.  A.  465, 
holding  State  decision  that  waterworks  property  is  not  subject  to 
mechanic's  lien  is  binding  on  Federal  court  and  precludes  claimant  from 
maintaining  suit  to  redeem  from  mortgage  sale. 

Miscellaneous.  Cited  in  Folsom  v.  Township  of  Ninety-Six,  72  Fed. 
687,  reversing  and  remanding  cause. 

i 
150  IT.  8.  630-642,  40  L.  Ed.  284,  16  Sup.  Ot.  113,  RUTLAND  R.  R.  00.  V. 
CENTRAL  VERMONT  R.  R  OO. 

Supreme  Court  will  not  review  State  decision  on  ground  broad  enough 
to  eliminate  Federal  question. 

Approved  in  Leonard  v.  Vicksburgetc.  R.  R.  Co.,  198  U.  S.  422,  49 
L.  Ed.  1111,  25  Sup.  Ct.  750,  decision  of  State  Supreme  Court  in  eject- 
ment that  prior  judgment  in  Federal  court  between  same  parties  was 
res  adjudicata  as  to  only  portion  of  the  land  does  not  present  Federal 
question ;  Gillis  v.  Stinchfield,  159  U.  S.  660,  40  L.  Ed.  296,  16  Sup.  Ct. 
132,  and  Great  Western  Tel.  Co.  v.  Burnham,  162  U.  S.  343,  40  L.  Ed. 
994,  16  Sup.  Ct.  851,  holding  judgment  of  inferior  State  court,  involving 
Federal  question,  not  reviewable  by  Supreme  Court;  Bacon  v.  Texas, 
'  163  U.  S.  227,  228,  41  L.  Ed.  140,  16  Sup.  Ct.  1031,  and  Pierce  v.  Somer- 
set Ry.  Co.,  171  U.  S.  648,  43  L.  Ed.  319,  19  Sup.  Ct.  66,  following  rule; 
Swanson  v.  Kettler,  17  Idaho,  340,  105  Pac.  1065,  holding  question  of 
estoppel  is  not  Federal  question. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.    Note,  63  L.  R.  A.  57. 

Miscellaneous.  Cited  in  Converse  v.  Stewart,  218  U.  S.  667,  54  L.  Ed. 
1202,  31  Sup.  Ct.  226,  dismissing  for  want  of  jurisdiction  on  authority 
of  principal  case;  State  v.  Rutland  R.  Co.,  81  Vt.  512,  71  Atl.  199, 
holding  tax  on  gross  earnings  of  railroad  was  calculated  according  to 
earnings  of  current  year. 

169  U.  S.  64&-650,  40  Is.  Ed.  290,  16  Sup.  Ct  117,  STEWART  V.  McHARRT. 

Under  sections  2289  and  2290,  Revised  Statutes,  ownership  and  title 
to  original  farm  entitle  to  additional  homestead. 

Approved  in  Caldwell  v.  Bush,  6  Wyo.  354,  45  Pac.  490,  following 
rule ;  Small  v.  Rakestraw,  196  U.  S.  406,  49  L.  Ed.  529,  25  Sup.  Ct.  285, 
•refusing  to  disturb  finding  of  Secretary  of  Interior  that  homestead  set- 
tler had  not  complied  with  condition  of  residence;  Thompson  v.  Basler, 
148  Cal.  649,  84  Pac.  162,  Land  Department's  decision  as  to  entryman's 
compliance  with  requirements  of  residence  and  cultivation  conclusive. 
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Miscellaneous.  Cited  in  Craigie  v.  Roberts,  6  Cal.  App.  314,  92  Pac. 
100,  holding  decision  cannot  be  attacked  on  ground  of  perjured  testi- 
mony; Small  y.  Rakestraw,  28  Mont.  418,  72  Pac.  747,  holding  residence 
for  voting  purposes  in  another  precinct  from  the  land  precludes  resi- 
dence on  land  for  homestead  purposes;  McCord  v.  Hill,  111  Wis.  513, 
84  N.  W.  33,  holding  person  to  whom  Secretary  of  Interior  erroneously 
by  mistake  of  law  issues  patent  holds  same  as  constructive  trustee  for 
person  entitled. 

159  V.  8.  661-658,  40  I*  Ed.  293,  16  Sup.  Ot  132,  MILLS  v.  GREEK. 
Courts  must  not  give  opinions  upon  moot  questions. 
Approved  in  United  States  v.  Hamburg- Amerikanische  Co.,  239  TJ.  8. 
477,  60  L.  Ed.  392,  36  Sup.  Ct.  217,  holding  whether  Atlantic  steamship 
companies    violated    Anti-trust    Act    becomes    moot    question    during 
European  war;  Wilson  v.  Shaw,  204  U.  S.  30,  51  L.  Ed.  855,  27  Sup.  Ct. 
233,  holding  whether  payment  for  Panama  Canal  zone  was  rightfully 
made  is  moot  question ;  Fisher  v.  Baker,  203  U.  S.  181,  51  L.  Ed.  143, 
27  Sup.  Ct.  135,  holding  suspension  of  writ  of  habeas  corpus  becomes 
moot  question  where  suspension  is  revoked  pending  appeal ;  Re  Lincoln, 
202  U.  S.  179,  50  L.  Ed.  985,  26  Sup.  Ct.  602,  denying  habeas  corpus 
where  petitioner's  term  had  nearly  expired;  Security  etc.  Ins.  Co.  v. 
Prewitt,  200  U.  S.  449,  50  L.  Ed.  549,  26  Sup.  Ct.  314,  refusing  to  review 
judgment  of  State  court  revoking  permit  of  foreign  corporation  to  do 
business  for  one  year  where  license  itself  had  expired;  Re  Lewis,  202 
U.  S.  614,  50  L.  Ed.  1172,  26  Sup.  Ct.  767,  and  Cedar  Rapids  Water  Co. 
v.  Cedar  Rapids,  199  U.  S.  600,  50  L.  Ed.  827,  26  Sup.  Ct.  747,  both  dis- 
missed for  want  of  real  issue;  American  Book  Co.  v.  Kansas,  193  U.  S. 
51, 48  L.  Ed.  614,  24  Sup.  Ct.  394,  refusing  to  review  judgment  of  State 
court  ousting  foreign  corporation  from  doing  business  in  State  until  it    ' 
complies  with  statutory  requirements  where  it  has  subsequently  com- 
plied with  such  requirements;  Kimball  v.  Kimball,  174  U.  S.  162,  48 
L  Ed.  934,  19  Sup.  Ct.  641,  United  States  v.  Elliott,  74  Fed.  94,  and 
State  v.  Board  of  Commrs.  of  Grant  County,  153  Ind.  313,  54  N.  E.  812, 
as  to  land  acquired  for  soldiers'  home;  In  re  Kaeppler,  7  N.  D.  309,  75 
N.  W.  253,  Jacksonville  School  Dist.  v.  Crowell,  33  Or.  13,  52  Pac.  694, 
and  Hogan  v.  La  Crosse,  104  Wis.  107,  80  N.  W.  105,  all  following  rule ; 
Cardoza  v.  Baird,  30  App.  D.  C.  90,  dismissing  appeal  by  school  teacher 
where  latter  was  removed  pending  injunction  to  enjoin  proceedings; 
United  States  v.  President  etc.  of  Georgetown  College,  28  App.  D.  C. 
92,  applying  rule  where  college  year  had  ended  pending  proceedings  to 
compel  admission  of  student;  Betts  v.  State,  67  Neb.  206,  2  Ann.  Oas. 
825,  93  N.  W.  169,  holding  respondent  against  whom  mandamus  had 
issued  could  not,  after  he  had  performed  the  mandate,  have  the  judg- 
ment reviewed  by  writ  of  error;  Trumbull  v.  Jefferson  Co.,  37  Wash. 
606,  79  Pac.  1106,  refusing  to  review  judgment  dismissing  suit  to  enjoin 
tax  sale  where,  pending  appeal,  plaintiff  had  purchased  at  the  tax  sale ; 
Lamoreuz  v.  Williams,  125  Wis.  545,  104  N.  W.  814,  dismissing  appeal 
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frqm  order  granting  injunction  relating  to  form  of  printing  election 
ballots  after  election  had  been  held. 

Appellate  court  will  dismiss  where,  pending  appeal,  relief  becomes 
Impossible  without  fault  of  either  party. 

Approved  in  Jones  v.  Montague,  194  U.  S.  151,  48  L.  Ed.  914,  24  Sup. 
Ct.  611,  refusing  ito  review  dismissal  of  writ  of  prohibition  to  prevent 
canvass  of  votes  at  congressional  election,  after  canvass  made,  certificate 
of  election  issued,  and  members  admitted  to  Congress;  Tennessee  v. 
Condon,  189  U.  S.  71,  47  L.  Ed.  712,  23  Sup.  Ct.  583,  dismissing  writ  of 
error  to  review  State  decision  in  suit  for  usurpation  of  office  where 
terms  of  office  of  all  parties  to  suit  have  expired ;  Dinsmore  v.  Southern 
Express  Co.,  183  U.  S.  120,  46  L.  Ed.  113,  22  Sup.  Ct.  47,  affirming 
judgment  dismissing  suit  by  express  company  to  prevent  enforcement 
of  provision  of  War  Revenue  Act  1898,  requiring  stamps  on  bills  of 
lading,  where  Amendatory  Act  1901  exempted  express  companies ;  Codlin 
v.  Kohlhausen,  181  U.  S.  152,  45  L.  Ed.  793,  21  Sup.  Ct.  584,  dismissing 
appeal  from  judgment  awarding  mandamus  to  compel  officers  to  issue 
bonds  where  bonds  had  been  issued  and  officers'  terms  had  expired; 
Southern  Pac.  Co.  v.  Eshelman,  227  Fed.  932,  holding  order  of  rail- 
road commission  authorizing  indebtedness  will  justify  dismissal  of  suit 
regarding  same;  Lisman  v.  Knickerbocker  Trust  Co.,  211  Fed.  417,  128 
C.'C.  A.  85,  holding  court  may  hear  extrinsic  evidence  to  determine 
whether  question  is  moot;  Lewis  Pub.  Co.  v.  Wyman,  182  Fed.  16,  104 
C.  C.  A.  453,  dismissing  injunction  suit  against  postmaster-general  where 
publication  was  admitted  to  mails  pending  litigation;  La  Hogue  Drain- 
age Dist.  No.  1  v.  Watts,  179  Fed.  691,  103  C.  C.  A.  236,  holding  equity 
will  not  decree  specific  performance  of  contract  for  construction  of  ditch 
where  same  requires  special  skill;  Meyers  v.  Cheesman,  174  Fed.  786,  98 
C.  C.  A.  491,  holding  injunction  suit  to  compel  delivery  of  mail  will  be 
dismissed  where  mail  is  delivered;  Keely  v.  Ophir  Hill  etc.  Min.  Co., 
169  Fed.  605,  95  C.  C.  A.  99,  holding  decision  in  action  at  law  involving 
same  merits  as  action  in  equity  will  cause  dismissal  of  latter  suit ;  Lewis 
Pub.  Co.  v.  Wyman,  168  Fed.  758,  holding  temporary  injunction  will 
be  dissolved  where  cause  for  its  issuance  was  removed;  Chapin  v. 
Friedberger-Aaron  Mfg.  Co.,  158  Fed.  409,  85  C.  C.  A.  519,  holding  ex- 
piration of  patent  will  justify  dissolving  injunction  against  its  infringe- 
ment; Mossberg  v.  Nutter,  124  Fed.  967,  60  C.  C.  A-  9?,  dismissing 
appeal  without  prejudice  where  trial  court  which  entered  interlocutory 
decree  for  injunction  in  patent  case  requested  return  of  record;  Gold- 
stein v.  Behrends,  123  Fed.  402,  59  C.  C.  A.  203,  dismissing  appeal  in 
suit  in  support  of  adverse  mining  claim  where  pending  appeal  Land 
Department  determined  land  to  be  nonmineral  and  issued  town-site  pat- 
ent thereto;  United  States  v.  Norfolk  &  W.  Ry.  Co.,  118  Fed.  556,  55 
C.  C.  A.  320,  ordering  dismissal  of  mandamus  proceedings  to  compel 
furnishing  of  cars  where  such  cars  had  been  furnished  at  time  motion 
to  dismiss  was  made;  Norwood  v.  Clem,  143  Ala.  558,  39  South.  214, 
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dismissing  appeal  from  order  denying  mandamus  to  compel  county  clerk 
to  issue  execution  on  judgment,  the  time  within  which  it  could  be  issued 
having  expired;  Young  v.  Boles,  92  Ark.  244,  122  S.  W.  497,  applying 
rule  where  election  contest  has  been  adjudicated  in  Senate;  Hawthorne 
v.  Hendree  &  Bolthoff  Mfg.  etc.  Co.,  50  Colo.  347,  116  Pac.  123,  apply- 
ing rule  where  judgment  was  satisfied  pending  appeal;  Burns  v.  National 
Mining  etc.  Co.,  23  Colo.  App.  547,  130  Pac.  1038,  applying  rule  where 
settlement  was  made  pending  appeal ;  Jacksonville  Terminal  Co.  v.  State, 
42  Fla.  384,  29  South.  441,  dismissing  writ  of  error  from  judgment 
awarding  writ  of  mandamus  where  person  obtaining  writ  had  purchased 
defendant's  interests  and  assumed  peaceful  possession;  Kieselbach  v. 
Feuer,  183  Ind.  584,  109  N.  E.  843,  holding  in  determining  whether 
matter  is  moot  court  may  look  to  matters  outside  record;  Princeton 
Coal  etc.  Co.  v.  Gilmore,  170  Ind.  370,  83  N.  E.  502,  and  Board  of 
Commrs.  of  Clinton  County  v.  Clark,  43  Ind.  App.  501,  87  N.  E.  1059, 
both  holding  appeal  will  be  dismissed  where  judgment  has  been  satis- 
fied; Modlin  v.  Board  of  Commrs.,  65  Ind.  App.  242,  103  N.  E.  508, 
holding  injunction  against  letting  of  public  contract  will  be  dismissed 
where  work  is  completed;  Hale  v.  Berg,  41  Ind.  App.  50,  51,  83  N.  E. 
358,  holding  objection  to  liquor  license  will  not  be  heard  where  license 
has  expired ;  Doss  v.  Board  of  Commrs.  of  Mermentau  Levee  Dist.,  117 
La.  453,  41  South.  721,  holding  repeal  of  statute  ends  attack  on  its  con- 
stitutionality ;  Alvey  v.  Hartwig,  106  Md.  266,  14  Ann.  Gas.  250,  11 
L.  B.  A.  (N.  S.)  678,  67  AtL  137,  applying  rule  in  divorce  suit;  Newton 
Rubber  Works  v.  De  Las  Casas,  198  Mass.  158,  84  N.  E.  120,  holding 
suit  to  enjoin  construction  of  dam  will  be  dismissed  where  statute  is 
passed  authorizing  same;  Pickel  v.  Pickel,  259  Mo.  205,  168  S.  W.  610, 
dismissing  appeal  where  judgment  has  been  satisfied;  State  v.  Imel,  243 
Mo.  189,  147  S.  W.  992,  applying  rule  where  administrator  has  become 
functus  officio  pending  appeal  from  order  of  appointment;  Heesch  v. 
Snyder,  85  Neb.  778,  124  N.  W.  467,  applying  rule  where  saloon  license 
expired  pending  appeal  from  its  issuance;  State  v.  Pray,  30  Nev.  220, 
94  Pac.  220,  holding  where  one  has  paid  fine,  appeal  from  judgment 
will  be  dismissed;  Territory  ex  rel.  Hubbell  v.  Dame,  13  N.  M.  478,  85 
Pac.  475,  holding  surrender  of  office  terminates  proceedings  in  quo  war- 
ranto; Miner  v.  Witt,  82  Ohio  St.  238,  92  N.  E.  22,  holding  suit  to 
enjoin  annexation  of  village  will  be  dismissed  where  annexation  is  com- 
plete ;  Harman  v.  Burt,  20  Okl.  511,  94  Pac.  529,  holding  termination  of 
liquor  license  will  justify  dismissal  of  protest ;  State  v.  Grand  Jury,  37 
Or.  543,  62  Pac.  208,  dismissing  appeal  from  dismissal  of  writ  of  man- 
damus against  grand  jury  to  compel  inquiry  into  charge  where  pending 
appeal  jury  was  discharged;  Chicago  etc.  Ry.  Co.  v.  Commissioners  of 
Sioux  Falls,  28  8.  D.  474,  134  N.  W.  47,  applying  rule  where  public 
improvements  were  completed  pending  suit  for  injunction;  Hamer  v. 
Commonwealth,  107  Va.  637,  59  S.  E.  400,  applying  rule  where  office 
of  judge  expired  pending  determination  of  writ  quo  warranto;  Green 
Y.  Okanogan  County,  60  Wash.  315,  111  Pac.  228,  applying  rule  where 
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contract  was  completed  pending  appeal  from  suit  to  enjoin  same; 
Elbon  v.  Hanrick,  55  W.  Va.  237,  46  S.  E.  1029,  refusing  to  review  deci- 
sion in  election  contest  where  the  term  of  office  for  which  the  parties 
were  contesting  had  expired;  Lockwood  v.  Wicks,  75  Fed.  123,  21 
C.  G.  A.  257,  dismissing  appeal  where  patent  had  expired;  Gamewell 
Fire-Alarm  Tel.  Co.  v.  Municipal  Signal  Co.,  77  Fed.  492,  23  C.  C.  A. 
250,  expired  patent;  Katz  v.  San  Antonio,  91  Fed.  567,  34  C.  C.  A.  10, 
dismissing  appeal  where  fund  in  controversy  had  been  paid  -out; 
Floyd  v.  Cochran,  24  Colo.  490,  52  Pac.  676,  dismissing  writ 
of  error  because  point  determined  in  another  suit;  Broward  v.  Duval 
Athletic  Club,  39  Fla.  752,  23  South.  490,  refusing  to  entertain  appeal 
from  injunction  preventing  interfering  with  prizefight;  Franklin  v. 
Peers,  95  Va.  603,  29  S.  E.  321,  dismissing  appeal  and  admitting  ex- 
trinsic evidence  to  show  suit  ended;  Kindel  v.  Le  Bert,  23  Colo.  399, 
58  Am.  St.  Rep.  243,  48  Pac.  646,  arguendo. 

Distinguished  in  Illinois  Central  R.  R.  Co.  v.  Adams,  180  U.  S.  32, 
45  L.  Ed.  411,  21  Sup.  Ct.  252,  denying  motion  to  dismiss  appeal  from 
decree  refusing  injunction  against  collection  of  taxes,  although  State 
court  had  held  taxes  valid  and  same  had  been  collected ;  Konig  v.  Mayor 
etc.  of  Baltimore,  126  Md.  628,  95  Atl.  485,  holding  municipal  contract 
will  be  enjoined  where  work  is  partially  completed;  Albright  v.  Terri- 
tory ex  rel.  Sandoval,  13  N.  M.  69,  11  Ann.  Oas.  1165,  79  Pac.  719,  hold- 
ing expiration  of  office  does  not  suspend  appeal  from  judgment  of 
ouster;  dissenting  opinion  in  Giles  v.  Harris,  189  U.  S.  488,  47  L.  Ed. 
913,  23  Sup.  Ct.  647,  majority  holding  equity  will  not  compel  county 
board  to  register  negro  upon  voting  lists. 

Appeal  will  be  dismissed  where  purpose  was  to  secure  right  to  vote, 
and  time  for  voting  has  passed. 

Approved  in  Richardson  v.  McChesney,  218  U.  S.  492,  54  L.  Ed.  1122, 
31  Sup.  Ct.  43,  holding  appeal  from  decree  refusing  to  require  State 
official  to  certify  nominees  for  Congress  will  be  dismissed  where  elec- 
tion is  over;  New  Orleans  Flour  Inspectors  v.  Glover,  160  U.  S.  170,  40 
L.  Ed.  382,  16  Sup.  Ct.  321,  where  statute  was  repealed;  New  Orleans 
Flour  Inspectors  v.  Glover,  161  U.  S.  103,  40  L.  Ed.  633,  16  Sup.  Ct. 
493,  statute  repealed ;  Thorn  v.  Cook,  113  Md.  88,  77  AtL  120,  applying 
rule  where  placing  of  names  on  ballot  was  sought  to  be  enjoined;  Ken- 
neweg  v.  County  Commrs.  of  Allegany  Co.,  102  Md.  130,  62  Atl.  253, 
refusing  to  enjoin  levy  of  tax  to  defray  expenses  of  primary  election 
where  levy  had  been  made  and  general  election  held  before  bill  filed; 
Kalbfell  v.  Wood,  193  Mo.  690,  92  S.  W.  233,  denying  prohibition  to 
prevent  election  commissioners  from  selecting  primary  election  officers 
from  certain  list  where  election  had  been  held  before  provisional  order 
was  returnable;  Greer  County  Election  Board  v.  Elliott,  26  Okl.  547, 
109  Pac.  732,  applying  rule  where  mandamus  was  brought  to  have  name 
appear  on  ballot ;  Mackay  v.  Dever,  49  Wash.  440,  95  Pac.  861,  applying 
rule  where  election  was  held  pending  suit  to  enjoin  same. 


369  GILLIS  v.   STINCHFIELD.         159  U.  S.  658-660 

Federal  courts  take  Judicial  notice  of  Constitution  and  public  laws  of 
each  State. 

Approved  in  Gulf  ete.  By.  Co.  v.  Dennis,  224  U.  S.  508,  56  L.  Ed.  862, 
32  Sop.  Ct.  542,  holding  Supreme  Court  pending  writ  of  error  might 
recognize  changed  situation  produeed  by  State  decision;  Lane  v.  Sar- 
gent, 217  Fed.  239, 133  C.  C.  A.  231,  holding  court  will  judicially  notice 
law  of  road  of  sister  State;  Bohlander  v.  Heikes,,168  Fed.  889,  94 
C.  C.  A.  298,  holding  courts  will  judicially  notice  certified  transcript  of 
judgment  of  another  State;  North  American  Cold  Storage  Co.  v. 
Chicago,  151  Fed.  122,  holding  court  will  judicially  notice  State  stat- 
ute authorizing  municipality  to  pass  health  ordinance. 

Validity  of  statute  providing  for  registration  of  voters.  Note, 
Ann.  Cas.  1913B,  21. 

Determination  on  habeas  corpus  of  constitutionality  of  statute  or 
ordinance  under  which  petitioner  is  held.  Note,  8  Ann.  Oas. 
681. 

Jurisdiction  of  equity  to  protect  political  rights.  Note,  10  Ann. 
Oas.  977. 

Equity  interference  in  matters  preceding  elections.  Note,  3 
L.  R.  A.  (N.  S.)  383. 

Miscellaneous.  Cited  in  Ashon  v.  Conservation  Commission,  229 
U.  S.  606,  57  L.  Ed.  1349,  33  Sup.  Ct.  775,  dismissing  appeal  on  author- 
ity of  principal  case ;  Giles  v.  Harris,  189  U.  S.  484,  485,  486,  47  L.  Ed. 
911,  23  Sup.  Ct.  641,  642,  holding  equity  will  not  compel  county  board 
to  enroll  negro  upon  voting  lists;  Montana  Mining  Co.  v.  St.  Louis 
Mining  etc.  Co.,  186  U.  S.  32,  46  L.  Ed.  1042,  22  Sup.  Ct.  747,  holding 
writ  of  error  from  judgment  affirming  Circuit  Court  must  be  dismissed 
where  same  judgment  of  circuit  was  reversed  on  cross-writ  of  error  ana 
cause  remanded;  Kirwan  v.  Murphy,  170  U.  S.  209,  42  L.  Ed.  1011,  18 
Sup.  Ct.  594,  dismissing  appeal  from  Circuit  Court  on  interlocutory 
order;  Williams  v.  Molther,  198  Fed.  462, 117  C.  C.  A.  220,  holding  Fed- 
eral court  will  allow  amendment  to  show  jurisdictional  amount. 

150  TJ.  a  658-660,  40  L.  Ed.  295,  16  Sup.  CL  131,  GtLUS  V.  STTNXJH- 
FTRTJ). 

Supreme  Court  cannot  review  State  judgment  based  on  estoppel  on 
general  principles  and  State  law. 

Approved  in  Lyon  v.  Oombret,  189  U.  S.  508,  47  L.  Ed.  922,  23  Sup. 
Ct.  853,  and  Wright  Seminary  v.  Tacoma,  187  U.  S.  639,  47  L.  Ed.  345, 
23  Sup.  Ct.  847,  both  reaffirming  rule;  Schaefer  v.  Werling,  188  U.  S. 
519,  47  L.  Ed.  572,  23  Sup.  Ct.  450,  holding  question  whether  muni- 
cipality by  refusing  to  hear  objections  to  public  improvement  is  es- 
topped to  collect  cost  thereof  is  local  question;  Sweringen  v.  St.  Louis, 
XVII— 24 
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185  U.  S.  45,  46  L.  Ed.  799,  22  Sup.  Ct.  572,  holding  State  decision  that 
courses  and  distances  in  Federal  patent  did  not  bring  boundary  to 
Mississippi  River  is  no  Federal  question;  Speed  v.  McCarthy,  181  U.  S. 
275,  45  L.  Ed.  858,  21  Sup.  Ct.  616,  holding  question  of  estoppel  of  party 
to  deny  validity  of  mining  claim  is  no  Federal  question* 

• 

Supreme  Court  will  not  review  State  decision  based  on  grounds  Inroad 
enough  to  eliminate  Federal  question. 

Approved  in  Seneca  Nation  v.  Christy,  162  U.  S.  290,  40  L.  Ed.  972, 
16  Sup.  Ct.  831,  Bacon  v.  Texas,  163  U.  S.  227,  228,  41  L.  Ed.  140,  16 
Sup.  Ct.  1031,  and  Blackburn  v.  Portland  Gold  Min.  Co.,  175  U.  S.  585, 
44  L.  Ed.  283,  20  Sup.  Ct.  227,  all  following,  rule;  Seaboard  Air  Line 
Ry.  Co.  v.  Duvall,  225  U.  S.  487,  56  L.  Ed.  1176,  32  Sup.  Ct.  790,  hold- 
ing certificate  of  chief  justice  of  State  court  will  not  cure  failure  of 
record  to  present  Federal  question ;  Leonard  v.  Vicksburg  etc.  R.  R.  Co., 
198  U.  S.  423,  49  L.  Ed.  1111,  25  Sup.  Ct.  750,  decision  of  State  court 
in  ejectment  suit  that  prior  judgment  in  Federal  court  between  same 
parties  was  res  adjudicata  as  to  only  portion  of  the  land,  does  not  pre- 
sent Federal  question. 

Effect  of  admission  to  change  burden  of  proof  and  right  to  open 
and  close.    Note,  61  L.  R.  A.  5S5. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  R.  A. 
42,  53. 

169  XT.  S.  660-663,  40  L.  Ed.  296,  16  Sup.  Ct.  135,  IAMBERT  ▼.  BARRETT. 
Construction  of  statute  regarding  Governor's  right  to  issue  execution 
warrant  Involves  no  Federal  question. 

Approved  in  Rogers  v.  Peck,  199  U.  S.  435,  50  L.  Ed.  260,  26  Sup.  Ct. 
87,  no  Federal  question  involved  in  determining  whether  Governor's 
reprieve  carrying  date  of  execution  beyond  time  for  Supreme  Court  de- 
cision renders  unnecessary  fixing  of  new  date  for  execution. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  870. 

Miscellaneous.  Cited  in  Roesel  v.  Kirk,  172  U.  S.  646,  43  L.  Ed.  1183, 
19  Sup.  Ct.  879,  appeal  from  Circuit  Court  affirmed  on  authority  of  prin- 
cipal case. 

159  U.  &  663-673,  40  I*.  Ed.  297,  16  Sup.  Ct  136,  GOODE  V.  UNITED 
STATES. 

General  verdict  on  several  counts  must  stand  if  one  sufficient  count  is 
sustained. 

Approved  in  Hall  v.  United  States,  168  U.  S.  640,  42  L.  Ed.  609,  18 
Sup.  Ct.  240,  following  rule;  Wilmington  Star  Min.  Co.  v.  Fulton,  205 
U.  S.  78,  61  L.  Ed.  718,  27  Sup.  Ct.  412,  holding  jury  cannot  consider 
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counts  on  which  no  evidenee  has  been  produced ;  United  States  v.  Phila- 
delphia etc.  Ry.  Co.,  184  Fed.  545,  applying  rule  in  prosecution  for  vio- 
lation of  Elkins  Act  (1903) ;  Woods  v.  United  States,  174  Fed.  651, 
98  C.  C.  A.  405,  applying  principle;  Harvey  v.  United  States,  159  Fed. 
420,  86  C.  C.  A.  399,  holding  sentence  would  be  applied  to  good  count; 
United  States  v.  Peeke,  153  Fed.  168, 12  L.  R.  A.  (N.  S.)  314,  82  C.  C.  A. 
340,  holding  sentence  on  one  count  cannot  exceed  maximum  amount. 

Tbai  latter  was  decoy,  with  fictitious  address,  i*  no  defense  to  indict- 
ment for  its  theft. 

Approved  in  Rosen  v.  United  States,  161  U.  S.  42,  40  L.  Ed.  610,  16 
Sup.  Ct.  439,  holding  lewd  paper  sent  in  reply  to  decoy  letter  an  offense; 
Montgomery  v.  United  States,  162  U.  S.  411,  40  L.  Ed.  1020,  16  Sup. 
Ct.  797,  Hall  v.  United  States,  168  U.  S.  637,  42  L.  Ed.  608,  18  Sup.  Ct. 
239,  and  Scott  v.  United  States,  172  TJ.  S.  349,  43  L.  Ed.  473,  19  Sup. 
Ct.  211,  all  following  rule;  Andrews  v.  United  States,  162  U.  S.  423,  40 
L.  Ed.  1025,  16  Sup.  Ct.  799,  holding  officer  sending  decoy  letter  com- 
petent witness;  McShann  v.  United  States,  231  Fed.  926,  holding  postal 
employee  may  be  punished  for  theft  of  decoy  letters;  Hanish  v.  United 
States,  227  Fed.  586,  applying  rule  in  prosecution  for  sending  obscene 
books  through  mails;  Goldman  v.  United  States,  220  Fed.  62,  135 
C.  C.  A.  625,  applying  rule  where  inspector  wrote  letter  to  detect,  not 
to  cause  commission  of  crime;  Ackley  v.  United  States,  200  Fed.  223, 
118  C.  C.  A.  403,  applying  rule  where  defendant  sent  articles  to  cause 
abortion  in  response  to  decoy  letter;  United  States  v.  Musgrave,  160 
Fed.  706,  upholding  conviction  for  sending  obscene  letter  to  wife ;  Ennis 
v.  United  States,  154  Fed.  844,  83  C.  C.  A.  478,  applying  rule  where 
letter  was  embezzled  from  dead  pigeon-hole;  Byram  v.  United  States, 
25  App.  D.  C.  548,  applying  principle;  State  v.  Dougherty,  86  N.  J.  L. 
533,  93  Atl.  101,  holding  prosecuting  attorney  might  offer  councilman 
bribes;  State  v.  Smith,  33  Nev.  451,  117  Pac.  21,  holding  watchman  of 
mine  might  be  convicted  for  allowing  persons  to  steal  ore;  Moss  v. 
State,  4  Okl.  Cr.  251,  111  Pac.  952,  holding  prosecuting  attorney  may 
solicit  unlawful  sale  of  liquor;  Hyde  v.  State,  131  Tenn.  218,  174  S.  W. 
1130,  holding  detective  might  solicit  sale  of  morphine  by  deception. 

Effect  of  consent  to  crime  by  persons  injured  thereby.    Note,  72 
Am.  St.  Eep.  701. 

Decoy  letter  as  subject  of  embezzlement  or  larceny  under  postal 
laws.    Note,  4  Ann.  Gas.  878. 

Instigation  or  consent  to  crime  for  purpose  of  detecting  criminal 
as  defense.    Note,  30  L.  R.  A.  (N.  S.)  949. 

Letter  bearing  semblance  of  genuine  communication  is  within  section 
5467,  Revised  Statutes,  regarding  theft. 

Approved  in  United  States  v.  Hall,  76  Fed.  567,  following  rule. 
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"Branch  postoffice,"  within  section  6467,  Reviled  Statutes,  includes 
every  place  in  such  office  where-  letters  are  kept. 

Approved  in  Hanley  v.  United  States,  123  Fed.  851,  852,  59  C.  C.  A. 
153,  holding  railway  postal  car  is  "branch  postoffice"  within  Rev. 
Stats.,  §  5480,  forbidding  use  of  mails  to  defraud. 

Letter  is  deposited,  within  section  5467,  if  placed  where  letters  are 
usually  kept. 

Approved  in  United  States  v.  Brazeau,  78  Fed.  465,  holding  indict- 
ment alleging  newspapers  addressed  and  directed  to  be  mailed  insuffi- 
cient. 

Criminal  uses  of  the  United  States  mail.    Note,  58  Am.  St.  Rep. 
603. 

Necessity  of  deposit  in  mail  to  constitute  offense  of  using  mail  to 
disseminate  obscene  matter.    Note,  7  Ann.  Cas.  126. 

159  XT.  8.  673-680,  40  Tj.  Ed.  301,  16  Sup.  Ok  179,  MOORE  ▼.  MISSOURI. 

Increased  severity  of  punishment  for  second  offense  is  not  second  pun- 
ishment for  first. 

Approved  in  McDonald  v.  Massachusetts,  180  U.  S.  313,  45  L.  Ed. 
547,  21  Sup.  Ct.  390,  upholding  Mass.  Stats.  1887,  c.  435,  imposing 
heavier  punishment  upon  felon  twice  before  convicted  of  crime;  Iowa 
v.  Jones,  128  Fed.  629,  upholding  Iowa  Laws,  27th  Gen.  Assemb.,  p.  58, 
imposing  fifteen  years'  imprisonment  upon  persons  who  have  been  twice 
before  convicted  of  larceny;  People  of  State  of  New  York  v.  Bennett, 
113  Fed.  518,  upholding  N.  Y.  Laws  1895,  c.  170,  permitting  recording 
of  wager  without  transferring  memorandum  thereof,  if  done  on  certain 
racecourses. 

Party  is  not  put  twice  in  Jeopardy  by  law  punishing  more  severely 
for  second  offense. 

Approved  in  State  v.  Graham,  68  W.  Va.  252,  40  L.  It.  A.  (N.  S.)  924, 
69  S.  E.  1011,  holding  additional  punishment  might  be  imposed  in  Cir- 
cuit Court  where  penitentiary  is  situated. 

Increase  of  punishment  because  of  prior  offense  is  not  cruel  or  unusuaL 
Approved  in  State  v.  Dowden,  137  Iowa,  577,  115  N.  W.  212,  uphold- 
ing sentence  of  twenty-five  years  on  those  convicted  twice  of  felony; 
State  v.  Wilson,  121  N..C.  654,  28  S.  E.  417,  holding  not  error  for  court 
to  base  severity  of  sentence  on  prisoner's  past  record. 

Constitutionality   of   statutes   imposing  a  heavier  penalty  for   a 
second  offense.    Note,  64  Am.  St.  Rep.  378,  380,  382. 

.  Validity  of  statute  prescribing  special  punisbment  for  prior  offender 
or  habitual  criminal.    Note,  18  Ann.  Gas.  924,  925,  926. 

What  is  cruel  and  unusual  punishment.    Note,  19  Ann.  Oas.  728. 
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Enhancing  penalty  for  Crimea  by  Habitual  criminals  or  prior  offend- 
ers.   Note,  34  L.  R.  A.  400. 

One  punished  more  severely  for  second  offense  is  not  denied  equal  pro* 
tection  of  law. 

Approved  in  Commonwealth  v.  Murphy,  174  Mass.  374,  75  Am.  St. 
Rep.  357,  54  N.  E.  862,  following  rule;  Carlesi  v.  New  York,  233  U.  S. 
58,  58  L.  Ed.  849,  34  Sup.  Ct.  576,  holding  pardon  of  former  crime  does 
not  negative  idea  of  one  being  second  offender;  Graham  v.  West  Vir- 
ginia, 224  U.  S.  623,  631,  56  L.  Ed.  921,  924,  32  Sup.  Ct.  583,  70  W.  Va. 
797,  804,  upholding  additional  punishment  imposed  on  one  found  to  be 
former  convict;  Davis  v.  Berry,  216  Fed.  415,  holding  statute  providing 
operation  of  vasectomy  on  those  convicted  twice  of  felony  is  not  ez 
post  facto  account  of  including  offenses  committed  prior  to  statute; 
People  v.  Finley,  153  Cal.  62,  94  Pac.  249,  holding  assault  likely  to  pro- 
duce death  committed  by  one  serving  life  sentence  is  punishable  by 
death;  People  v.  Coleman,  145  Cal.  611,  79  Pac.  284,  sustaining  stat- 
utes providing  for  increased  penalty  for  subsequent  offenses  and  that 
fact  of  former  conviction  shall  be  pleaded  and  formed  by  the  jury; 
In  re  Finley,  1  Cal.  App.  208,  81  Pac.  1045,  upholding  statute  making 
it  a  capital  offense  for  person  undergoing  life  sentence  in  State  prison 
to  commit  assault  with  deadly  weapon;  Jones  v.  State,  9  Okl.  Cr.  653, 
48  L.  R.  A.  (N.  S.)  204,  133  Pac.  253,  holding  statute  providing  higher 
punishment  on  second  conviction  is  not  ex  post  facto  because  including 
offenses  committed  before  its  passage;  dissenting  opinion  in  Wright  v. 
Hart,  182  N.  Y.  358,  2  L.  R.  A.  (N.  S.)  338,  75  N.  E.  414,  majority  hold- 
ing statute  providing  that  sale  of  any  portion  of  stock  of  merchandise 
not  in  ordinary  course  of  business  fraudulent  as  to  creditors  unless  full 
inventory  be  made  and  notice  given  to  creditors,  invalid  as  denying 
equal  protection  of  law. 

Whether  State  Indictment  sufficiently  describes  offense  is  not  Federal 
question. 

Approved  in  State  vi  Brown,  170  N.  C.  715,  86  S.  E.  1043,  holding 
indictment  need  not  allege  unlawful  sale  of  liquor  to  particular  person. 

No  Federal  question  being  raised,  defendant  cannot  object  that  hear- 
ing of  appeal  was  not  in  bank. 

Approved  in  Layton  v.  Missouri,  187  U.  S.  360,  47  L.  Ed.  216,  23  Sup. 
Ct.  138,  holding  State  decision  upholding  State  statute  alleged  to  be 
unconstitutional  is  not  reviewable  where  State  court  ignored  Federal 
question  because  not  raised  below ;  State  v.  Schuman,  36  Or.  24,  58  Pac. 
663,  arguendo. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  R,  A.  575. 

Ex  post  facto  law — Statute  reducing  number  of  judges  at  criminal 
trial.    Note,  37  L.  R.  A.  (N.  S.)  567. 
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166  XT.  8.  680-681,  40  L.  Ed.  304,  16  Sup.  Ot.  182,  BUOKLIN  ▼.  UNITED 
STATES. 

Supreme  Court  will  review  Federal  court's  conviction  of  capital  offense 
only  on  writ  of  error. 

Approved  in  Grant  v.  United  States,  227  U.  S.  78,  57  L.  Ed.  425,  33 
Sup.  Ct.  190,  holding  criminal  contempt  is  reviewable  only  by  writ 
of  error;  Bessette  v.  W.  B.  Conkey  Co.,  194  U.  S.  338,  48  L.  Ed.  1006, 
24  Sup.  Ct.  665,  judgment  finding  person  guilty  of  contempt  in  violating 
restraining  order  reviewable  in  Circuit  Court  of  Appeals  by  writ  of 
error;  Sena  v.  United  States,  147  Fed.  486,  78  C.  C.  A.  27,  method  of 
reviewing  judgments  in  criminal  cases  by  Circuit  Court  of  Appeals  is 
writ  of  error;  Sprinkle  v.  United  States,  141  Fed.  820,  73  C.  C.  A.  285, 
action  of  lower  court  in  entering  judgment  upon  verdict  not  properly 
assigned  as  error;  De  Lemos  v.  United  States,  107  Fed.  125,  126,  46 
C.  C.  A.  196,  holding  29  Stat.  492,  amending  section  5  of  act  creating 
Circuit  Court  of  Appeals,  did  not  allow  appeal  to  Circuit  Court  of 
Appeals  from  Circuit  Court  in  criminal  case;  Pierce  v.  United  States, 
37  App.  D.  C.  585,  holding  writ  of  error  lies  to  review  judgment  of 
criminal  contempt. 

Distinguished  in  Rice  v.  Ames,  180  U.  S.  373,  374,  45  L.  Ed.  581,  21 
Sup.  Ct.  407,  holding  Court  of  Appeals  Act  1891,  §  5,  authorizes  appeal 
from  Circuit  Court's  decision  denying  habeas  corpus  where  construc- 
tion of  extradition  treaty  involved. 

159  XT.  8.  682-687,  40  L.  Ed.  305,  16  Sop.  Ct.  182,  BUCKLIN  V.  UNITED 
STATES. 

Consolidation  of  indictments  must  be  objected  to  first  at  trial. 

Approved  in  Howard  v.  United  States,  75  Fed.  997,  34  L.  R.  A.  517, 
21  C.  C.  A.  586,  following  rule ;  Krause  v.  United  States,  147  Fed.  444, 
78  C.  C.  A.  642,  holding  indictments  under  same  statute  and  for  offenses 
of  same  degree  properly  consolidated  under  Rev.  Stats.,  §  1024. 

Right  to  try  defendant  on  two  or  more  indictments  at  one  time. 
Note,  Ann.  Gas.  1913A,  1005. 

Ruling  on  motion  for  new  trial  is  not  reviewable. 
Approved  in  Pickett  v.  United  States,  216  U.  S.  461,  54  L.  Bd.  569, 
30  Sup.  Ct.  265,  holding  denial  of  new  trial  is  not  assignable  as  error. 

159  XT.  S.  687-694,  40  L.  Ed.  306,  16  Sop.  Ct  185,  THE  BAYONNE. 

Under  facts,  assignment  treated  as  certificate  and  filed  nunc  pro  tunc, 
held  too  late. 

Approved  in  Filhiol  v.  Torney,  194  U.  S.  358,  48  L.  Ed.  1016,  24  Sup. 
Ct.  698,  holding  not  sufficient  certification  of  question  of  jurisdiction  of 
Circuit  Court ;  Trenchard  v.  Kell,  202  U.  S.  613,  50  L.  Ed.  1171,  26  Sup. 
Ct.  765,  dismissed  for  want  of  jurisdiction. 
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Assignment  filed  nunc  pro  time  is  not  sufficient  certificate  of  Jurisdic- 
tional question  from  District  Court. 

Approved  in  Chicago  Ins.  Co.  v.  Graham  etc.  Transp.  Co.,  108  Fed. 
274,  47  C.  C.  A.  320,  holding  rule  11  of  Circuit  Court  of  Appeals,  re- 
quiring assignment  of  errors  to  be  returned  with  record,  applies  to 
admiralty;  Merritt  v.  President  etc.,  167  U.  S.  745,  42  L.  Ed.  1209,  17 
Snp.  Ct.  996,  dismissing  for  want  of  jurisdiction;  Reed  v.  Stanly,  89 
Fed.  434,  arguendo. 

Allowance  of  appeal  by  District  Court  after  term  cannot  be  treated  at 
certificate  where  question  not  specified. 

Approved  in  New  York  etc.  R.  R.  Co.  v.  Weisberg,  191  U.  S.  558,  48 
L.  Ed.  301,  24  Sup.  Ct.  844,  reaffirming  rule;  Herndon-Carter  Co.  v. 
James  N.  Norris,  Son  &  Co.,  224  U.  S.  499,  56  L.  Ed.  859,  32  Sup.  Ct. 
550*  holding  decree  dismissing  for  want  of  jurisdiction  is  sufficient  certifi- 
cate ;  Chappell  v.  United  States,  160  U.  S.  507,  40  L.  Ed.  513,  16  Sup. 
Ct.  399,  holding  question  of  jurisdiction  not  properly  certified ;  Chamber- 
lin  v.  Peoria  etc.  Ry.  Co.,  118  Fed.  33,  55  C.  C.  A.  54,  holding  certifica- 
tion of  jurisdictional  question  by  Circuit  Court  must  be  done  during 
term  at  which  decree  is  entered;  Reed  v.  Stanley,  97  Fed.  524,  38 
C.  C.  A.  331,  holding  where  right  of  appeal  to  Supreme  Court  is  lost  by 
failure  to  certify  question  bill  of  review  must  be  filed  within  six  months. 

Miscellaneous.  Cited  in  Ansbro  v.  United  States,  159  U.  S.  696,  40 
la.  Ed.  310,  16  Sup.  Ct.  188,  referring  to  same  legislation  as  involved 
in  principal  case* 

159  TJ.  8.  695-698,  40  L.  Ed.  810,  16  Sup.  Ct.  187,  ANSBBO  ▼.  UNITED 
STATES. 

Certificate  of  question  of  Circuit  Court's  jurisdiction  is  necessary  to 
review  by  Supreme  Court. 

Approved  in  United  States  v.  Camden  Iron  Works,  150  Fed.  216, 
offense  of  receiving  rebates  in  violation  of  commerce  act  not  an  in- 
famous crime  within  fifth  constitutional  amendment,  and  may  be  pros- 
ecuted by  information;  Kimball  v.  Chicago  etc.  Brick  Co.,  194  U.  S. 
631,  48  L.  Ed,  1158,  24  Sup.  Ct.  858,  and  New  York  etc.  R.  R.  Co.  v. 
Plymouth,  193  U.  S.  668,  48  L.  Ed.  839,  24  Sup.  Ct.  854,  both  dismissed 
for  want  of  jurisdiction. 

Definite  issue  on  Federal  right  must  be  raised  in  Circuit  Court  to  re- 
view under  act  of  1891. 

Approved  in  Wakefield  v.  Van  Tassell,  192  U.  S.  601,  48  L.  Ed.  583, 
24  Sup.  Ct.  850,  Lufkin  v.  Lufkin,  192  U.  S.  601,  48  L.  Ed.  583,  24  Sup. 
Ct.  849,  Richards  v.  Michigan  Cent.  R.  R.  Co.,  186  U.  S.  479,  46  L.  Ed. 
1259,  22  Sup.  Ct.  942,  and  Baltimore  etc.  Ry.  Co.  v.  Mayor  etc.  of  Balti- 
more, 179  U.  S.  681,  45  L.  Ed.  384,  21  Sup.  Ct.  918,  all  reaffirming  rule ; 
Itow  v.  United  States,  233  U.  S.  583,  58  L.  Ed.  1103,  34  Sup.  Ct.  699, 
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refusing  to  allow  appeal  from  conviction  of  murder;  Paraiso  v.  United 
States,  207  U.  S.  370,  52  L.  Ed.  250,  28  Sup.  Ct.  127,  holding  denial  of 
motion  for  rehearing  does  not  raise  Federal  right;  Chicago  etc.  Ry.  Co. 
v.  McGuire,  196  U.  S.  132,  49  L.  Ed.  417,  25  Sup.  Ct.  200,  Federal  ques- 
tion first  presented  on  petition  for  review  in  highest  State  court  of 
judgment  of  intermediate  appellate  court  too  late;  Henkel  v.  Cincinnati, 
177  U.  S.  171,  44  L.  Ed.  721,  20  Sup.  Ct.  573,  holding  certificate  of  chief 
justice  of  State  Supreme  Court  as  to  decision  on  Federal  question  can- 
not confer  jurisdiction ;  Cornell  v.  Green,  163  U.  S.  80,  41  L.  Ed.  78,  16 
Sup.  Ct.  971,  and  Hanford  v.  Davies,  163  U.  S.  280,  41  L.  Ed.  159,  16T 
Sup.  Ct.  1054,  both  holding  averments  in  record  insufficient  to  give 
Federal  court  jurisdiction;  Muse  v.  Arlington  Hotel  Co.,  168  U.  S.  435, 
42  L.  Ed.  532,  18  Sup.  Ct.  Ill,  as  to  rights  claimed  under  treaty;  Argo- 
naut Min.  Co.  v.  Kennedy  Min.  etc.  Co.,  84  Fed.  3,  holding  action  in  State 
court  for  damages  to  mining- claim  not  removable;  Continental  Public 
Wks.  Co.  v.  Stein,  232  Fed.  563,  holding  questions  not  excepted  to  can- 
not be  assigned  as  error;  Guaranty  Trust  Co.  v.  Metropolitan  St.  Ry.  Co., 
171  Fed.  1014,  holding  appeal  to  Supreme  Court  not  warranted  because 
constitutional  question  raised  incidentally  among  other  complicated  ques- 
tions. 

Assignment  of  errors  cannot  import  questions  into  cause  not  shown 
by  record. 

Approved  in  Cincinnati  etc.  Ry.  Co.  v.  Thiebaud,  177  U.  S.  620,  44 
L.  Ed.  913,  20  Sup.  Ct.  824,  holding  question  as  to  constitutionality  of 
State  statute  raised  on  assignment  of  errors  and  presented  by  general 
exception  cannot  sustain  writ  of  error;  Zadig  v.  Baldwin,  166  U.  S.  488, 
41  L.  Ed.  1088,  17  Sup.  Ct.  640,  holding  briefs  of  counsel  and  oral  argu- 
ments cannot  import  Federal  question  into  cause;  Breese  v.  United 
States,  106  Fed.  682,  45  C.  C.  A.  535,  holding  assignment  of  error  upon 
overruling  of  demurrer,  treating  demurrer  as  extending  to  whole  indict- 
ment instead  of  limited  as  shown  by  record,  cannot  be  considered; 
McCutcheon  v.  Hall  Capsule  Co.,  101  Fed.  548,  41  C.  C.  A.  494,  holding 
assignments  of  error  cannot  import  questions  into  record  in  absence 
of  exceptions  directed  to  particular  portions  of  charge. 

Miscellaneous.  Cited  in  Lawson  v.  Washington,  205  U.  S.  536,  51 
L.  Ed.  919,  27  Sup.  Ct.  789,  Stuart  v.  Hauser,  203  U.  S.  585,  51  L.  Ed. 
328,  27  Sup.  Ct.  783,  and  Hoffman  v.  Staley,  92  Ohio  St  505,  all  with- 
out opinion. 

159  XT.  S.  698-700,  40  L.  Ed.  311,  16  Sup.  Ct.  189,  LITTLE  BOCK  ETC. 
B.  B.  CO.  v.  BAST  TENNESSEE  ETC.  B.  B.  CO. 

Not  cited. 
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l60  tT.  «-     X.— 63,  40  7*  Ed.  319,  16  Sup.  Ct.  100,  UNITED  STATES  v.  UNION 

*     PA«-     :ry.  oo. 

luiQcxxtstoii  of  Congress  In  subsidizing  Pacific  railroad  was  to  maintain 
tfx  i*^^oad  and  telegraph  line. 

AP^^^^d  in  Tift  v.  Southern  Ry.  Co.,  123  Fed.  794,  holding  act  of 

flo^g*6-^^       imposing   certain    duties,  on   railroads    did   not   take    away 

et^e  o ^    ^hich  court  of  equity  could  apply;  United  States  v.  Northern 

'L^c.       -     ^.   Co.,  120  Fed.  647,  holding  agreement  between  Northern 

P0,c$c   Railroad  Company  and  Western  Union  Telegraph  Company,  in 

£ctCTlCe  to  construction  of  telegraph  lines,  is  not  in  violation  of  U.  S. 

L#  Stats.,  1901,  p.  3583;  Postal  Tel.  etc.  Co.  v.  Chicago  etc.  R.  R. 

ryo.,  ^  *nd.  App.  660,  66  N.  E.  921,  holding,  under  U.  S.  Comp.  Stats. 

-t  9<)1?  Pp.  2707,   3579,   relating  to   construction  of  telegraph   lines,   a 

£>inpany  may  construct  lines  along  right  of  way  of  railroad;  United 

gtates  v.  Western  Union  Tel.  Co.,  160  U.  S.  54,  40  L.  Ed.  338,  16  Sup. 

£t-  210,  arguendo. 

Congress,  having  reserved  power  to  amend  or  repeal  aid  act,  is  not 
yeettrlcted  in  passage  of  laws  conducive  to  public  objects. 

Approved  in  Erie  R.  R.  Co.  v.  Williams,  233  U.  S.  700,  51  L  R.  A. 
<N.  S.)  1097,  58  L.  Ed.  1161,  34  Sup.  Ct.  761,  upholding  statute  of  New 
•  York  requiring  railroads  to  pay  employees  semi-monthly;  Stanislaus 
County  v.  San  Joaquin  etc.  Irr.  Co.,  192  U.  S.  212,  48  L.  Ed.  412,  24 
Sup-  Ct*  245,  holding  legislature  of  California  had  authority  to  enact 
Stats.  1885,  p.  95,  §  5,  relating  to  reduction  of  water  rates,  which  would 
affect  corporation  organized  under  Stats.  1853,  p.  87;  Smyth  v.  Ames, 
169  U.  S.  519,  42  L.  Ed.  839,  18  Sup.  Ct.  423,  Nebraska  may  limit  rates 
for  infrastate  traffic  on  Union  Pacific;  Tift  v.  Southern  Ry.  Co.,  123 
Fed.  792,  construing  act  of  February  4,  1887  (c.  104,  24  Stat.  379). 

(377) 
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Act  of  1888,  requiring  aided  railroad*  to  exercise  telegraph  franchises, 
is  valid. 

Approved  in  Town  of  Essex  v.  New  England  Telegraph  Co.,  239  U.  S. 
320,  60  L.  Ed.  306,  36  Sup.  Ct.  105,  holding  municipality  may  determine 
location  of  telegraph  poles;  Western  Union  Tel.  Co.  v.  Pittsburg  etc. 
Ry.  Co.,  137  Fed.  438,  in  suit  by  telegraph  company  for  specific  perform- 
ance of  right  of  way  contracts  with  certain  railroads,  latter  could  not 
urge  that  contracts  violated  act  of  1888;  Atlantic  etc  R.  R.  Co.  v. 
United  States,  76  Fed.  196,  arguendo. 

Reservation  in  act  of  1862  showed  indention  to  control  railroads  and 
telegraphs  to  Pacific  Ocean. 

Approved  in  Atlantic  etc.  R.  R.  Co.  v.  United  States,  76  Fed.  197, 
act  of  1867,  granting  directors  of  plaintiff  right  to  regulate  fares, 
did  not  renounce  government's  right  to  limit  charges. 

Union  Pacific-Western  Union  agreement,  as  to  telegraph  privileges,  vio- 
lates act  of  1866  and  does  not  bind  road. 

Approved  in  United  States  v.  Oregon  etc.  R.  R.  Co.,  176  U.  S.  46, 
44  L.  Ed.  366,  20  Sup.  Ct.  267,  holding  within  power  of  Congress  to 
have  granted  Oregon  company  in  1866  lands  embraced  within  exterior 
lines  of  general  route ;  Western  Union  Tel.  Co.  v.  Pennslyvania  R.  R.  Co., 
120  Fed.  984,  holding  where  telegraph  company  has  maintained  line  over 
right  of  way  of  railroad  company  under  Act  July  24,  1866,  upon  action 
being  brought  to  condemn  right  of  way  by  railroad,  injunction  will  be 
granted  at  request  of  telegraph  company. 

Railroad's  agreement,  leasing  telegraph  privileges  which  are  part  of 
Its  undertaking,  is  void  unless  authorized. 

Approved  in  Georgia  R.  &  B.  Co.  v.  Atlantic  Postal  Tel.  Cable  Co., 
152  Fed.  999,  and  Western  Union  Tel.  Co.  v.  Postal  Telegraph  Co.,  217 
Fed.  538, 133  C.  C.  A.  385,  both  holding  railroad  could  not  give  telegraph 
company  exclusive  right  to  maintain  telegraph  line  on  right  of  way; 
United  States  v.  Western  Union  TeL  Co.,  160  U.  S.  59,  40  L.  Ed.  840, 16 
Sup.  Ct.  212,  arguendo. 

Distinguished  in  Union  Pac.  Ry.  Co.  v.  Chicago  etc.  Ry.  Co.,  163 
U.  S.  590,  41  L.  Ed.  274,  16  Sup.  Ct.  1183,  plaintiff  may  make  contracts 
for  running  arrangement,  including  use  of  tracks. 

Railroad  operating  post  road  cannot  bind  itself  to  exclude  telegraph 
•companies  accepting  provisions  of  act  of  1866. 

Approved  in  dissenting  opinion  in  Western  Union  Tel.  Co.  v.  Penn- 
sylvania R.  R.  Co.,  195  U.  S.  577,  591,  49  L.  Ed.  325,  331,  25  Sup.  Ct.  133, 
majority  holding  act  of  1866  does  not  give  use  of  railroad  right  of  way 
to  telegraph  companies. 

Distinguished  in  Western  Union  Tel.  Co.  v.  Pennsylvania  R.  R.  Co., 
195  U.  S.  565,  567,  49  L.  Ed.  321,  322,  25  Sup.  Ct.  133,  under  act  of 
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1866,  telegraph  companies  cannot  occupy  railroad  rights  of  way  without 
tatter's  consent. 

United  States  may  sob  in  equity  to  annul  agreement  between  railroad 
and  telegraph  company  contrary  to  its  laws. 

Approved  in  Northern  Pac.  Ry.  Co.  v.  Pacific  Coast  Lumber  Mfrs.' 
Assn.,  165  Fed.  10,  91  C.  C.  A.  39,  holding  court  of  equity  will  enjoin 
enforcement  of  railroad  rates  pending  determination  of  their  legality. 

Distinguished  in  Johnson  v.  Atlantic  City  Gas  &  Water  Co.,  65 
N.  J.  Eq.  130,  56  Atl.  550,  mandamus  not  injunction,  proper  remedy  to 
compel  gas  company  to  supply  consumer. 

Equity  will,  in.  suit  by  government  to  annul  agreement  between  rail- 
road and  telegraph  company,  settle  all  disputes  on  general  subject. 

Approved  in  Macon  Grocery  Co.  v.  Atlantic  Coast  Line  R.  Co.,  163 
Fed.  750,  holding  equity  will  enjoin  rates  established  by  Interstate  Com- 
merce Commission;  Tift  v.  Southern  Ry.  Co.,  159  Fed.  558,  and  St.  Louis 
etc.  Ry.  Co.  v.  Bellamy,  211  Fed.  181,  both  holding  court  of  equity  de- 
termining liability  of  railroad  on  bond  to  secure  overcharges  may  enjoin 
separate  suits  by  individual  claimants;  Southern  Pac,  Ry.  Co.  v.  United 
States,  186  Fed.  744,  108  C.  C.  A.  607,  holding  suit  by  United  States  to 
recover  proceeds  from  sale  of  lands  erroneously  patented  to  railroad 
involves  discovery   and  should   be   brought   on   equity   side   of   court; 
Southern  Pac.  R.  Co.  v.  United  States,  133  Fed.  657,  66  C.  C.'A.  581, 
upholding   equity   jurisdiction   of   suit   to    cancel   patents   erroneously 
patented  to  railroad  and  to  determine  rights  of  bona  fide  purchasers  of 
such  as  had  been  sold;  United  Cigarette  etc.  Co.  v.  Wright,  132  Fed. 
197,  bill  for  accounting  against  agent  not  multifarious  because  separate 
transactions  set  out  though  as  to  some  of  them  remedy  at  law  sufficient; 
United  States  v.  Southern  Pac.  R.  R.  Co.,  117  Fed.  554,  holding  when 
equity  acquires  jurisdiction  over  a  case  it  will  retain  it  for  final  decision 
of  entire  case;  Merchants'  etc.  Transp.  Co.  v.  Granger  &  Lewis,  132 
Ga.  170,  63  S.  E.  702,  holding  shipper  may  enjoin  carrier  from  discrim- 
inating in  favors ;  United  States  v.  Northern  Pac.  R.  Co.,  134  Fed.  719, 
67  C.  C.  A.  269,  and  Wick  v.  Dawson,  42  W.  Va.  46,  24  S.  E.  588,  both 
arguendo. 

When  mandatory  injunction  will  be  granted  on  ground  of  inad- 
equacy of  mandamus  as  remedy.    Note,  Ann.  Cas.  1912D,  111. 

Carrier's  right  to  discriminate  as  to   special  or  unusual  service. 
Note,  12  L.  R.  A.  (N.  S.)  508. 

Miscellaneous.  Cited  in  State  v.  Boston  &  M.  R.  R.  Co.,  75  N.  H.  337, 
74  Atl.  547,  holding  equity  may  enjoin  collection  of  excessive  charges. 

160  U.  8.  53-70,  40  L.  Ed.   337,  16   Sup.  Ct.  210,  UNITED  STATES  Y. 
WESTERN  UNION  TEL.  CO. 

Not  cited. 
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160  V.  8.  70-77,  40  L.  Ed.  343,  16  Sup.  Ct  216,  GOLDSBY  T.  TOTTED 
STATES. 

Appellate  court  will  not  review  order  on  motion  for  continuance  un- 
less discretion  clearly  abused. 

Approved  in  Hardy  v.  United  States,  186  U.  S.  224,  46  L.  Ed.  1138, 
22  Sup.  Gt.  889,  holding  not  abuse  of  discretion  to  deny  continuance 
in  capital  case  where  evidence  •  intended  to  be  produced  was  immaterial 
and  its  truth  was  contradicted  by  the  government;  Callahan  v.  United 
States,  195  Fed.  926,  115  C.  C.  A.  612,  applying  rule  in  prosecution  for 
stealing  postage  stamps;  Clement  v.  United  States,  149  Fed.  311,  79 
C.  C.  A.  243,  discretion  held  not  abused  in  denying  continuance  on 
ground  of  defendant's  infirmity;  Dexter  v.  Kellas,  113  Fed.  48,  51 
C.  C.  A.  35,  holding  refusal  to  postpone  trial  is  not  reviewable  unless 
abuse  of  discretion  is  shown;  Metropolitan  St.  Ry.  Co.  v.  Davis,  112  Fed. 
634,  50  C.  C.  A.  402,  holding  denial  of  motion  to  open  default  is  not 
reviewable  unless  discretion  is  abused. 

Continuance  for  illness  of  party.    Note,  42  L.  R.  A.  (N.  S.)  661. 

Absence  of  preliminary  examination  is  not  deprivation  of  right  to  be 
confronted  by  witnesses. 

Approved  in  State  v.  Belding,  43  Or.  100,  71  Pac.  331,  prosecution  may 
be  had  by  information  without  previous  hearing  before  magistrate; 
Faraham  v.  Colman,  19  S.  D.  346,  117  Am.  St  Rep.  944,  9  Ann.  Caa. 
314,  1  L.  R.  A.  (N.  S.)  1135,  103  N.  W.  162,  holding  failure  to  produce 
dying  declaration  at  preliminary  examination  is  not  error. 

Accused's  right  to  summon  witnesses  at  expense  of  government  la  in 
trial  court's  discretion. 

Approved  in  O'Hara  v.  United  States,  129  Fed.  656,  64  C.  C.  A.  81, 
reaffirming  rule. 

Witness*  credibility  cannot  be  affected  by  proof  of  statements  made 
by  another  person  not  witness. 

Approved  in  Thompson  v.  Village  of  Mecosta,  171  Mich.  181,  104 
N.  W.  696,  one's  failure  to  deny  statement  made  in  his  presence  not 
evidence  where  circumstances  imposed  no  duty  to  make  denial. 

Evidence  which  might  have  been  admitted  in  opening,  may  be  admitted 
In  rebuttal,  in  discretion. 

Approved  in  Atchison  etc.  Ry.  Co.  v.  Phipps,  125  Fed.  481,  60  C.  C.  A. 
314,  holding  admission  in  rebuttal  of  testimony  is  not  error  because 
other  evidence  of  same  kind  was  introduced  in  chief;  Crawford  v. 
United  States,  30  App.  D.  C.  27,  applying  rule  in  prosecution  for  con- 
spiracy to  defraud  United  States  out  of  money;  People  v.  Tee  Foo, 
4  Cal.  App.  735,  89  Pac.  451,  holding  prosecution  may  introduce  evi- 
dence to  rebut  alibi. 

Admissibility  in  rebuttal  in  criminal  case  of  evidence  that  tends 
to  support  case  in  chief.    Note,  Ann.  Oas.  1914D,  1270, 1273. 
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Revised  Statutes*  section  1033,  requiring  two  day*  notice  of  witnesses* 
names  does  not  apply  to  rebuttal. 

Approved  in  Stewart  v.  United  States,  211  Fed.  47,  127  C.  C.  A.  477, 
Rev.  Stats*,  §  1033,  requiring  delivery  to  defendant  of  copy  of  indict- 
ment and  list  of  jurors  and  witnesses,  does  not  require  notice  of  jurors 
brought  in  on  special  venire ;  Clements  v.  State,  80  Neb.  318,  114  N.  W. 
273,  applying  principle;  Kelly  v.  State,  51  Neb.  574,  71  N.  W.  299,  wit- 
ness whose  name  is  not  indorsed  on  information  may  be  called  in  re- 
buttal only. 

Regulation  of  accused's  right  to  compulsory  attendance  of  wit- 
nesses.   Note,  8  L,  R.  A.  (N.  S.)  510. 

Accused  wishing  specific  charge  as  to  weight  to  be  given  testimony 
most  so  request 

Approved  in.  Hughes  v.  United  States,  231  Fed.  53,  applying  rule 
where  court  failed  to  charge  on  effect  of  circumstantial  evidence;  Schultz 
v.  United  States,  200  Fed.  239,  118  C.  C.  A.  420,  applying  rule  where 
there  was  no  request  to  limit  application  of  certain  evidence ;  Ripper  v. 
United  States,  179  Fed.  498,  103  C.  C.  A.  478,  holding  exception  to 
charge  cannot  be  considered  request  to  charge;  State  v.  Glass,  29  N.  D. 
634,  151  N.  W.  232,  applying  rule  where  court  failed  to  instruct  on 
question  of  alibi. 

Burden  of  proof  and  sufficiency  of  evidence  of  alibi  in  criminal 
cases.    Note,  8  Ann.  Gas.  1190. 

160  U.  S.  77-101,  40  It.  Ed.  346,  16  Sup.  Ot  231,  WASHINGTON  ETC. 
B.  R.  GO.  v.  COEUB  D'ALENE  BY.  ETC.  OO. 

Federal  courts  have  jurisdiction  where  railroad  created  by  United 
States  is  party. 

Approved  in  Male  v.  Atchison  etc.  Ry.  Co.,  240  U.  S.  102,  60  L.  Ed. 
546,  36  Sup.  Ct.  353,  holding  suit  in  equity  to  enforce  liability  on  bonds 
of  railroad  created  by  act  of  Congress  is  within  Federal  jurisdiction; 
Larabee  v.  Dolley,  175  Fed.  384,  holding  suit  by  stockholder  against 
national  bank  is  primarily  within  jurisdiction  of  Federal  courts. 

Distinguished  in  Bankers'  Trust  Co.  v.  Texas  etc.  Ry.  Co.,  241  U.  S. 
306,  60  L.  Ed.  1015,  36  Sup.  Ct.  569,  holding  fact  that  defendant  rail- 
road was  incorporated  under  act  of  Congress  does  not  give  Federal 
court  jurisdiction. 

Bailroad  building  along  line  different  from  that  platted  and  filed  does 
not  necessarily  lose  rights. 

Approved  in  Phoenix  etc.  R.  Co.  v.  Arizona  Eastern  R.  Co.,  9  Ariz. 
440,  446,  84  Pac.  1099,  1102,  holding  rival  company  not  affected  by 
change  cannot  seek  to  avoid  same ;  Alaska  Pacific  Ry.  etc.  Co.  v.  Copper 
River  etc.  Ry.  Co.,  3  Alaska,  351,  applying  rule  where  contour  of  ground 
made  construction  of  railroad  inconvenient;  In  re  Milwaukee  Light  etc. 
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Co.,  132  Wis.  341,  112  N.  W.  672,  holding  railroad  company  adopting 
route  will  prevail  over  company  delaying  in  passing  resolutions. 

Under  act  of  1875,  road  not  organized  until  after  survey,  cannot  claim 
against  road  already  constructed. 

Approved  in  Washington  etc.  R.  R.  Co.  v.  Coeur  d'Alene  Ry.  Co.,  160 
U.  S.  103,  40  L.  Ed.  355,  16  Sup.  Ct.  240,  following  rule;  Toledo  etc. 
Traction  Co.  v.  Indiana  etc.  Ry.  Co.,  171  Ind.  226,  235,  86  N.  E.  59,  62, 
holding  organized  railroad  could  condemn  land  already  purchased  by 
unorganized  company. 

Of  two  constructions  fairly  possible  law  court  will  adopt  that  which 
equity  would. 

Approved  in  Western  Union  Tel.  Co.  v.  Georgia  R.  &  Banking  Co., 
227  Fed.  289,  holding  equity  will  enforce  easement  of  .telegraph  com- 
pany over  railroad  right  of  way;  Kelsey  v.  Union  Cent.  Life  Ins.  Co., 
196  Fed.  199,  116  C.  C.  A.  27,  holding  insurance  policy  would  not  be 
forfeited  for  failure  to  pay  note  given  for  premium;  Choctaw  etc. 
R.  Co.  v.  Bond,  160  Fed.  406,  87  C.  C.  A.  355,  holding  where  one  con- 
sideration in  contract  is  illegal  equity  will  make  division;  Christian  v. 
First  Nat.  Bank,  155  Fed.  709,  84  C.  C.  A.  53,  holding  bank  holding 
stock  in  escrow  for  benefit  of  vendors  and  purchaser  need  not  make 
division  of  same  among  vendors  on  default  of  purchaser;  Robards 
Tobacco  Co.  v.  Franks,  103  Fed.  279,  holding  under  War  Jlevenue  Act 
June  13,  1898,  §  3,  tobacco  upon  which  stamps  had  been  placed  after 
April  14,  1898,  was  considered  as  removed;  In  re  Higgins,  97  Fed.  776, 
holding  under  Rev.  Stats.  Wis.,  §  2982,  relating  to  exempt  property, 
watch  and  chain  worn  by  bankrupt  are  exempt;  State  ex  rel.  Western 
Const.  Co.  v.  Board  of  Commrs.,  166  Ind.  203,  76  N.  E.  999,  holding 
railroad  could  not  mandamus  town  officials  to  compel  collection  of  tax 
in  aid  of  its  construction;  Caine  v.  Hagenbarth,  37  Utah,  83,  106  Pac. 
949,  holding  assignee  of  option  on  mining  claim  is  not  bound  to  pay 
purchase  price  where  sale  of  mine  is  impossible;  Missouri  etc.  Ry.  Co. 
v.  Cook,  163  U.  S.  498,  41  L.  Ed.  242,  16  Sup.  Ct.  1096,  and  Garrard  v. 
Silver  Peak  Mines,  82  Fed.  585,  both  reaffirming  rule;  State  v.  Comp- 
toir  National,  51  La.  Ann.  1281,  26  South.  95,  construction  which  equity 
would  favor  may  be  adopted  by  court  of  law  in  construing  statute; 
Jamestown  etc.  R.  R.  Co.  v.  Jones,  7  N.  D.  629,  76  N.  W.  229,  patent 
based  on  entry  within  limits  of  indemnity  railroad  grant,  after  with- 
drawal, is  void. 

Distinguished  in  Lines  v.  Atlantic  Transport  Co.,  223  Fed.  625,  139 
C.  C.  A.  170,  refusing  to  uphold  clause  in  bill  of  lading  exempting  car- 
rier from  liability  over  certain  amount. 

Miscellaneous.  Cited  in  Dcnney  v.  State,  144  Ind.  517,  42  N.  E.  933, 
court  may  notice  other  records  in  court  in  considering  case  at  bar. 
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180  U.  S.  101-108,  40  I*.  Ed.  356,  16  Sup.  Oi.  239,  WASHINGTON  ETC. 
&  B.  CO.  v.  COEUB  iyALENE  BY.  ETC.  OO. 

Appellate  tribunal  takes  Judicial  notice  of  its  own  decision*. 
Approved  in  Ridge  v.  Manker,  132  Fed.  601,  67  C.  C.  A.  596,  uphold- 
ing power  of  appellate  court  to  consider  authentic  evidence  outside  of 
record  of  things  occurring  since  trial  court's  decree;  State  ex  rel.  West- 
ern Const.  Co.  v.  Board  of  Commrs.  of  Clinton  County,  166  Ind.  172,  76 
N.  E.  988,  holding  court  may  look  to  opinion  in  former  case  to  deter- 
mine what  was  adjudicated;  Hancock  v.  Diamond  Plate  Glass  Co.,  37 
Ind.  App.  362,  75  N.  E.  663,  holding  second  appeal  is  governed  by  law 
decided  on  first  appeal;  Diefenderfer  v.  State,  14  Wyo.  309,  83  Pac. 
592,  controversy  ended  by  resolution  of  defendant  town  council  to  abide 
by  judgment.  * 

Power  of  appellate  court  to  consider  evidence  not  produced  in  court 
below.    Note,  9  Ann.  Oai.  953. 

160  XT.  8.  103-110,  40  L.  Ed.  356,  16  8np.  Ct  219,  WASHINGTON  ETC. 
B..B.  CO.  v.  OSBORN. 

Settler,  with  right  of  pre-emption,  doee  not,  by  Improving,  preclude 
government  from  asserting  rights. 

Approved  in  United  States  v.  Hanson,  167  Fed.  887,  93  C.  C.  A.  371, 
holding  settler  cannot  oppose  taking  of  land  for  irrigation  purposes. 

Act  of  1875,  granting  rights  of  way,  expressly  saves  settlers*  rights. 
Approved  in  Holmes  v.  United  States,  118  Fed.  999,  55  C.  C.  A.  489, 
holding  settler  who  makes  land  his  home  with  intention  of  making  entry 
thereon  under  homestead  laws  is  entitled  to  preference  when  land  is 
open  for  entry;  Denver  etc.  R.  R.  Co.  v.  Wilson,  28  Colo.  11,  62  Pac. 
845,  construing  act  Congress  March  3,  1875,  relating  to  right  of  way 
through  public  lands;  Southern  California  Ry.  Co.  v.  O'Donnell,  3  Cal. 
App.  384,  385,  85  Pac.  933,  holding  lands  are  open  to  entry  pending 
approval  of  right  of  way;  Slaght  v.  Northern  Pac.  Ry.  Co.,  39  Wash. 
585,  81  Pac.  1065,  railroad  must  acquire  settler's  possessory  right  by 
condemnation. 

Where  line  crosses  settler's  land,  road  can  only  acquire  title  by  con- 
demnation and  compensation. 

Approved  in  Spokane  Falls  etc.  Ry.  Co.  v.  Ziegler,  167  U.  S.  73,  42 
L.  Ed.  82,  17  Sup.  Ct.  730,  reaffirming  rule;  Jamestown  etc.  R.  R.  Co. 
v.  Jones,  7  N.  D.  628,  76  N.  W.  229,  patent  based  on  entry  within  limit 
of  indemnity  railroad  grant,  after  withdrawal,  is  void;  Union  Pacific 
R.  R.  Co.  v.  Harris,  215  U.  S.  390,  391,  54  L.  Ed.  248,  249,  30  Sup.  Ct. 
138,  holding  lands  in  possession  of  entryman  are  not  public  lands; 
Alaska  Pac.  Ry.  etc.  Co.  v.  Copper  River  etc.  Ry.  Co.,  160  Fed.  864,  87 
C.  C.  A.  666f  holding  railroad  rould  claim  no  right  of  way  over  oil 
claims;  Doughty  v.  Minneapolis  etc.  Ry.  Co.,  15  N.  D.  294,  107  N.  W. 
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972,  holding  fact  that  settler  had  acquired  no  rights  at  time  of  sur- 
veyal  of  road  does  not  change  rule;  dissenting  opinion  in  Union  Pac. 
R.  Co.  v.  City  of  Greeley,  189  Fed.  24,  110  C.  C.  A.  571,  majority  hold- 
ing railroad  could  not  assert  right  of  way  privileges  over  land  it  had 
conveyed  to  settlers. 

Miscellaneous.  Cited  in  United  States  v.  Hanson,  167  Fed.  893,  93 
C.  C.  A.  371,  in  opinion  of  lower  court. 

160  U.  S.  110-120,  40  It.  Ed.  368,  16  Sup.  Ot  240,  McCABTY  v.  LEHIGH 
VALLEY  R.  R.  CO. 

Patent  substantially  anticipated  by  prior'  devices  and  involving  only 
mechanical  changes  is  void. 

Approved  in  Ventilated  Cushion  &  Spring  Co.  v.  D'Arcy,  229  Fed. 
405,  refusing  to  sustain  Stotts  patent  for  spring  cushion  for  automo- 
biles; Sundh  Electric  Co.  v.  Interborough  Rapid  Transit  Co.,  222  Fed. 
338,  upholding  Sundh  patent  for  self-starter;  Sherman-Clay  &  Co.  v. 
Searchlight  Horn  Co.,  214  Fed.  92,  130  C.  C.  A.  562,  upholding  pat- 
entability of  horn  for  phonographs;  Lang  v.  Twitchell-Champlin  Co., 
207  Fed.  365,  holding  decision  of  patent  office  as  to  priority  is  entitled 
to  great  weight;  Westinghouse  Electric  etc.  Co.  v.  Cutter  Electric  etc. 
Co.,  136  Fed.  221,  holding  Wright  &  Aalborg  patent,  No.  633,772,  for 
automatic  electric  circuit-breaker,  not*  infringed,  limitations  of  patent 
office  having  been  acquiesced  in;  Griffith  v.  Shaw,  89  Fed.  317,  where 
applicant  acquiesced  in  rejections  by  filing  revised  claim,  patent  is  not 
entitled  to  liberal  construction. 

Loss  of  right  to  patent  by  public  use  of  invention  for  some  time 
before  application  for  patent.    Note,  20  E.  R.  0.  496. 

Courts  cannot  uphold  patent  by  reading  into  claim  what  is  not  present 
Approved  in  Proudfit  Loose  Leaf  Co.  v.  Kalamazoo  etc.  Co., '230  Fed. 
140,  applying  rule;  Hauser  Awning  Arm  Co.  v.  Anton,  233  Fed.  264, 
upholding  Anton  patent  for  awning  arm;  Tate  v.  Baltimore  &  O.  R.  Co., 
229  Fed.  145,  holding  Tate  patent  for  improvement  in  locomotives  void 
as  being  too  broad;  Crown  Cork  etc.  Co.  v.  Sterling  Cork  etc.  Co.,  217 
Fed.  386,  133  C.  C.  A.  297,  holding  court  may  read  in  element  in  case 
of  ambiguity;  National  Cash  Register  Co.  v.  Gratigny,  213  Fed.  467, 
130  C.  C.  A.  109,  holding  element  cannot  be  read  into  claim  for  purpose 
of  narrowing  it ;  Wm.  B.  Scaif e  &  Sons  Co.  v.  Falls  City  Woolen  Mills, 
209  Fed.  213,  126  C.  C.  A.  304,  holding  where  specification  was  intended 
to  be  broad  courts  will  not  limit  same;  Wheeler  v.  James,  189  Fed.  902, 
holding  claims  of  Schebeler  patent  for  carbureter  were  invalid  as  being 
broader  than  invention;  Simplex  Ry.  Appliance  Co.  v.  Pressed  Steel 
Car  Co.,  177  Fed.  429,  holding  element  not  claimed  cannot  be  read  into 
patent ;  Continental  Automobile  Co.  v.  A.  G.  Spalding  &  Bros.,  177  Fed. 
708,  limiting  Mabley  and  Franquist  patent  to  device  for  removing  gear 
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shaft  without  disturbing  other  parts;  Chicago  Ry.  etc.  Co.  v.  Perry 
Side  Bearing  Co.,  170  Fed.  976,  holding  reissue  must  be  for  same  inven- 
tion as  described  in  original;  Dey  Time-Register  Co.  v.  W.  H.  Bundy 
Recording  Co.,  169  Fed.  813,  holding  mistaken  limitation  of  claims 
must  be  cured  by  reissue;  General  Sub-Const.  Co.  v.  Netcher,  167  Fed. 
558,  holding  Ewen  process  for  making  substructures  for  buildings  was 
not  covered  by  claims  in  patent;  Cincinnati  Ry.  etc.  Co.  v.  American 
etc.  Co.,  143  Fed.  325,  74  C.  C.  A.  522,  Crosby  patent  No.  388,840,  for 
wire  rope  clamp,  not  infringed;  B.  F.  Avery  &  Sons  v.  J.  1.  Case  Plow 
Works,  139  Fed.  883,  holding  certain  claims  of  Avery  patent  No. 
650,771,  for  double  mold-board  plow,  void  for  anticipation;  General 
Electric  Co.  v.  International  Specialty  Co.,  126  Fed.  759,  61  C.  C.  A. 
329,  holding  Anderson  patent  No.  412,155,  for  improvements  in  electric 
railway,  is  valid;  Penfield  v.  C.  &  A.  Potts  &  Co.,  126  Fed.  484,  61 
C.  C.  A.  371,  holding  Potts  patent  No.  332,393,  for  improvements  in 
clay  disintegrators,  claim  6,  is  valid;  Canda  v.  Michigan  Malleable 
Iron  Co.,  124  Fed.  490,  61  C.  C.  A.  194,  holding  Canda  patent  No. 
460,426,  for  draw-bar  attachment  for  railroad  cars,  valid  and  infringed 
by  Thornbrough  patent  No.  588,722;  Canda  Bros.  v.  Michigan  Malle- 
able Iron  Co.,  123  Fed.  99,  holding  Canda  patent  No.  460,426,  for  draw- 
bar and  spring  for  railroad  cars,  must  be  restricted  to  precise  construc- 
tion shown;  National  Meter  Co.  v.  Neptune  Meter  Co.,  122  Fed.  77, 
holding  Nash  patent  No.  433,088,  claims  14  and  15,  covering  water- 
meter,  is  valid;  Diamond  Drill  &  Machine  Co.  v.  Kelly  Bros.,  120  Fed. 
293,  holding  Jackson  patent  No.  482,965,  claim  2,  for  machine  for  mak- 
ing wire  coils,  is  valid;  Westinghouse  Air-Brake  Co.  v.  New  York  Air- 
Brake  Co.,  119  Fed.  884,  56  C.  C.  A.  404,  holding  Westinghouse  and 
Moore  patent  No.  401,916,  for  improved  engineer's  brake  valve,  is  lim- 
ited and  not  infringed  by  Vaughan  and  McKee  patent  No.  504,290; 
Metallic  Extraction  Co.  v.  Brown,  110  Fed.  668,  49  C.  C.  A.  147,  hold- 
ing claim  4  of  Brown  patent  No.  471,264,  for  an  ore-roasting  furnace, 
is  void ;  Anderson  Foundry  etc.  Works  v.  Potts,  108  Fed.  384,  47  C.  C.  A. 
409,  holding  Potts  patent  No.  322,393,  for  clay  disintegrator,  is  valid 
but  limited  by  prior  art;  Bracewell  v.  Passaic  Print  Works,  107  Fed. 
480,  holding  Whitehead  patent  No.  499,689,  for  improvement  in  aniline 
black  resists,  is  void;  Stearns  v.  Russell,  85  Fed.  224,  29  C.  C.  A.  121, 
reaffirming  rule;  Campbell  Printing  etc.  Mfg.  Co.  v.  Duplex  Printing 
Press  Co.,  86  Fed.  337,  specifications  may  be  referred  to  limit,  but  not 
to  expand,  claim;  Wilson  v.  McCormick  Harvesting  Mach.  Co.,  92  Fed. 
174,  34  C.  C.  A.  280,  feature  covered  by  one  claim  cannot  be  read  into 
another  to  make  out  case  of  infringement. 

Distinguished  in  Page  Mach.  Co.  v.  Dow,  Jones  &  Co.,  230  Fed.  168, 
holding  court  may  read  in  claim  intrinsically  part  of  patent ;  Koerner  v. 
Deuther,  143  Fed.  545,  upholding  Koerner  patent  No.  392,735,  for  dry- 
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ing-racks  for  lithographers  and  printers,  and  holding  specification  may 
be  used  to  explain  claim. 

Application  of  old  process  to  analogous  subject,  without  now  result, 
Is  not  patentable. 

Approved  in  E.  E.  Johnson  Co.  v.  Grinnell  Washing  Mach.  Co.,  231 
Fed.  995,  refusing  to  uphold  Phillips  patent  for  washing-machines; 
Baldwin  v.  Kresl,  76  Fed.  826,  22  C.  G.  A.  593,  defense  of  want  of  in- 
vention is  always  open  and  need  not  be  set  up  in  answer. 

Right  to  patent  for  new  combination  of  machines  or  processes. 
Note,  20  E.  R.  0.  158. 

Patent  for  invention  of  limited  character  and  doubtful  novelty  will 
not  be  liberally  construed. 

Cited  in  Adams  &  Westlake  Co.  v.  E.  T.  Burrowes  Co.,  93  Fed.  463, 
arguendo. 

Miscellaneous.  Cited  in  St.  Joseph  Union  Depot  Co.  v.  Chicago  etc. 
Ry.  Co.,  89  Fed.  651,  32  C.  C.  A.  284,  as  to  res  adjudicate 

160  U.  8.  121-127,  40  I*  Ed.  363,  16  Sup.  Ot  222,  FOLSOM  V.  UNITED 
8TATES. 

Circuit  Court  of  Appeals  cannot  review  conviction  of  infamous  crime 
by  territorial  Supreme  Court 

Approved  in  New  v.  Oklahoma,  195  U.  S.  256,  49  L.  Ed.  183,  25  Sup. 
Ct.  68,  Supreme  Court  has  no  jurisdiction  to  review  judgment  of 
Supreme  Court  of  Oklahoma  in  capital  case;  Brown  v.  United  States, 
171  U.  S.  637,  43  L.  Ed.  315,  19  Sup.  Ct.  58,  Supreme  Court  has  no 
appellate  jurisdiction  of  capital  cases  from  Federal  court  in  Indian 
Territory;  Harless  v.  United  States,  88  Fed.  101,  102,  31  C.  C.  A.  397, 
act  of  1895  conferred  on  Circuit  Court  of  Appeals  appellate  jurisdic- 
tion over  Court  of  Appeals  for  Indian  Territory. 

Distinguished  in  Gonzales  v.  Cunningham,  164  U.  S.  621,  41  L.  Ed. 
575,  17  Sup.  Ct.  185,  appeal  lies  to  Supreme  Court  from  final  order  of 
Supreme  Court  of  New  Mexico,  ordering  habeas  corpus  discharged; 
Miller  v.  Oklahoma,  149  Fed.  332,  9  Ann.  Cas.  389,  79  C.  C.  A.  268, 
owing  to  statutory  amendment,  writ  of  error  lies  to  review  conviction 
of  grand  larceny,  affirmed  by  territorial  Supreme  Court;  Ex  parte 
Moran,  144  Fed.  599,  75  C.  C.  A.  396,  court  may  by  habeas  corpus  in- 
quire into  power  of  Oklahoma  territorial  court  to  imprison  person  con- 
victed of  capital  crime. 

Jurisdiction  of  Federal  Circuit  Court  of  Appeals  to  review  criminal 
cases  decided  in  territorial  courts.    Note,  9  Ann.  Cas.  395. 

160  U.  8.  123-136,  40  L.  Ed.  365,  16  Sup.  Ct.  244,  STREEP  V.  UNITED 
STATES. 

Scheme  to  defraud  need  not  be  proved  where  Indictment  Is  for  "scheme 
to  sell  counterfeit  money.*9 
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Approved  in  Stockton  v.  United  States,  205  Fed.  466,  46  L.  B.  A. 
(N.  S.)  936,  123  C.  C.  A.  530,  refusing  to  uphold  indictment  against 
person  mailing  catalogue  of  articles  used  to  defraud;  Lemon  v.  United 
States,  164  Fed.  956,  90  C.  C.  A.  617,  holding  crime  is  committed  where 
mailed  letter  assists  in  completing  fraud ;  Milby  v.  United  States,  120 
Fed.  4,  57  C.  C.  A.  21,  holding  indictment  charging  defendant  with  use 
of  postoffice  for  purpose  of  selling  counterfeit  money  charges  offense 
under  Rev.  Stats.,  §5480,  amended  (U.  S.  Comp.  Stats.  1901,  p.  3696). 

Criminal  uses  of  the  United  States  mail.  Note,  58  Am.  St.  Rep. 
602. 

What  constitutes  scheme  to  defraud  within  Federal  statute  pro- 
hibiting use  of  mails  in  furtherance  thereof.  Note,  Ann.  Oas. 
1914D,  1248. 

Communications  offering  means-  or  paraphernalia  for  frauds  as 
offense  against  postal  laws.    Note,  46  L.  R.  A.  (N.  8.)  936. 

One  leaving  jurisdiction  to  avoid  prosecution  is  "person  fleeing  from 
justice,"  under  section  1045,  Revised  Statutes.  * 

Approved  in  Appleyard  v.  Massachusetts,  203  U.  S.  229,  7  Ann.  Oas. 
1073,  51  L.  Ed.  164,  27  Sup.  Ct.  122,  holding  person  leaving  jurisdiction 
need  not  know  that  he  has  committed  crime;  Greene  v.  United  States, 
154  Fed.  411,  85  C.  C.  A.  251,  holding  person  found  in  another  district 
than  that  in  which  he  resided  will  be  deemed  a  fugitive;  In  re  Bruce, 
132  Fed.  393,  in  testing  sufficiency  of  indictment  for  extradition  pur- 
poses, in  applying  statute  of  limitations  thereto,  defendant  held  to  have 
"fled  from  justice"  where  he  left  State  from  any  motive;  Bruce  v. 
Rayner,  124  Fed.  484,  62  C.  C.  A.  501,  holding  question  whether  person 
arrested  on  Governor's  warrant  for  return  to  another  State  is  fugitive 
from  justice  may  be  inquired  into  on  habeas  corpus;  Porter  v.  United 
States,  91  Fed.  496,  33  C.  C.  A.  652,  to  constitute  fleeing  from  justice 
within  section  1045,  Rev.  Stats.,  it  is  not  necessary  that  accused  shall 
have  been  found  within  jurisdiction  of  another  court;  Depoilly  v. 
Palmer,  28  App.  D.  C.  330,  applying  rule  where  accused  left  for  an- 
other jurisdiction  for  purpose  of  engaging  in  business. 

Distinguished  in  United  States  v.  Hewecker,  79  Fed.  61,  one  imprisoned 
in  foreign  country  is  not  fugitive  from  justice. 

Who  is  fugitive  from  justice  within  purview  of  interstate  extradi- 
tion laws.    Note,  7  Ann.  Oas.  1076. 

Such  person  "flees  from  justice,"  whether  prosecution  has  begun  or 
not. 

Approved  in  United  States  v.  Greene,  146  Fed.  891,  where  person 
charged  with  crime  in  one  district  flees  to  another  and  resists  removal, 
statute  of  limitations  does  not  run  as  to  any  offense  previously  com- 
mitted in  such  district. 
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Act  of  1877,  providing  for  sale  of  desert  lauds,  does  not  include  alter- 
nate sections  reserved  for  railroads. 

Distinguished  in  United  States  v.  Ingram,  172  U.  S.  328,  329,  331, 
333,  43  L.  Ed.  465,  466, 19  Sup.  Ct.  177, 179,  party  abandoning  entry  has 
no  cause  of  action  for  sum  paid  to  initiate  entry. 

Contemporary  practical  construction'  is  of  weight  in  case  of  doubt. 

Approved  in  United  States  v.  Ingram,  172  U.  S.  332,  43  L.  Ed.  467, 
19  Sup.  Gt.  179,  following  rule;  Komada  &  Co.  v.  United  States,  215 
U.  S.  396,  54  L.  Ed.  252,  30  Sup.  Gt.  136,  holding  Japanese  beverage 
"sake"  is  dutiable  as  still  wine;  United  States  v.  Cerecedo  Hermanos 
Y  Compania,  209  U.  S.  339,  52  L.  Ed.  822,  28  Sup.  Gt.  532,  holding  wine 
imported  in  cases  containing  twenty-four  bottles,  each  bottle  containing 
more  than  one  pint  and  less  than  one  quart  are  dutiable  at  one  dollar 
and  sixty  cents  per  dozen  bottles ;  McMichael  v.  Murphy,  197  U.  S.  313, 
49  L.  Ed.  770,  25  Sup.  Gt.  460,  upholding  Land  Department  ruling 
that  homestead  entry  prima  facie  valid  segregates  land;  Bates  &  Guild 
Co.  v.  Payne,  194  U.  S.  Ill,  48  L.  Ed.  896,  24  Sup.  Ct.  595,  declining  to 
interfere  with  ruling  of  postmaster-general  refusing  to  admit  publica- 
tion to  second-class  privileges;  Fairbank  v.  United  States,  181  U.  S. 
311,  45  L.  Ed.  874,  21  Sup.  Ct.  659,  holding  stamp  tax  imposed  on  for- 
eign bill  of  lading  (30  Stat,  at  Large,  451,  c.  448,  §  6)  is  tax  on  articles 
included  therein  and  prohibited  by  U.  S.  Const.,  art.  I,  §  9 ;  Insurance 
Co.  v.  McCoach,  224  Fed.  661,  140  C.  C.  A.  167,  determining  tax  due 
from  corporation  under  "excise  tax  law";  United  States  v.  Hemmer, 
195  Fed.  806,  holding  alienation  of  land  allotted  to  Santee  Sioux  Indian 
was  limited  to  twenty-five  years;  Burditt  &  Williams  Co.  v.  United 
States,  153  Fed.  72,  82  C.  C.  A.  201,  holding  articles  manufactured  from 
coated  steel  wire  not  subject  to  duty  of  two-tenths  of  one  per  cent; 
Kirkman  v.  McClaughry,  152  Fed.  260,  holding  army  officer  committing 
second  offense  while  awaiting  sentence  for  first  offense  shall  serve  second 
sentence  on  expiration  of  first;  United  States  v.  Burkett,  150  Fed.  212, 
ruling  of  Land  Department  as  to  final  proof  on  timber  culture  entries; 
United  States  v.  Massachusetts  General  Hospital,  100  Fed.  935,  hold- 
ing par.  585  of  Tariff  Act  of  1894,  permitting  importation  of  "philo- 
sophical and  scientific  apparatus,  utensils,  instruments  and  prepara- 
tions," is  entitled  to  liberal  construction;  Stamatopoulos  v.  Stephano 
Bros.,  41  App.  D.  C.  592,  holding  act  allowing  registration  of  trade- 
mark to  be  challenged  by  suit  for  cancellation  applied  to  trademarks 
previously  granted;  Rogers  v.  Clark  Iron  Co.,  104  Minn.  211, 116  N.  W. 
744,  holding  soldiers'  homestead  scrip  was  assignable;  Wyatt  v.  State 
Board  of  Equalization,  74  N.  H.  570,  70  Atl.  397,  holding  tax  on  deposits 
in  savings  banks  was  tax  on  property. 

Distinguished  in  Webster  v.  Luther,  163  U.  S.  342,  41  L.  Ed.  182,  16 
Sup.  Ct.  967,  practice  of  executive  department  cannot  be  cited  to  defeat 
obvious  purpose  of  statute. 
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Courts  will  not  be  guided  by  executive  construction  which  is  not 
uniform. 

Approved  in  Wisconsin  Cent.  R.  R.  v.  United  States,  164  U.  S.  205, 
41  L.  Ed.  404,  17  Sup.  Ct.  49,  and  United  States  v.  Johnson,  173  U.  S. 
378,  48  L.  Ed.  737,  19  Sup.  Ct.  432,  practice  must  be  clear  and  statute 
doubtful  to  warrant  resort  to  former  to  interpret  latter. 

Bepeal  by  implication  is  not  favored. 
Approved  in  United  States  v.  Greathouse,  166  U.  S.  605,  41  L.  Ed. 
1131,  17  Sup.  Ct.  703,  and  The  Paquete  Habana,  175  U.  S.  685,  44  L.  Ed. 
323,  20  Sup.  Ct.  294,  both  following  rule;  Soliss  v.  General  Electric 
(k>.,  213  Fed.  208,  129  C.  C.  A.  548,  holding  Oklahoma  statute  required 
claims  against  estates  of  a  value  in  excess  of  five  thousand  dollars  to 
be  presented  within  six  months;  City  Realty  Co.  v.  S.  R.  H.  Robinson 
Contracting  Co.,  183  Fed.  181,  holding  act  giving  counties  authority  to 
establish  drainage  districts  not  repealed  by  act  giving  power  of  eminent 
domain  in  such  proceedings;  Oakes  v.  United  States,  172  Fed.  309,  97 
C.  C.  A.  139,  holding  civilized  Chippewa  Indians  are  entitled  to  share 
in  tribal  property;  Great  Northern  Ry.  Co.  v.  United  States,  155  Fed. 
961,  962,  84  C.  C.  A.  93,  holding  Hepburn  Act  (1906)  did  not  repeal 
provision  of  Elkins  Act  (1905)  prohibiting  carriers  knowingly  soliciting 
rebates;  Callan  v.  District  of  Columbia,  43  App.  D.  C.  341,  holding 
judge  of  Municipal  Court  acting  as  judge  of  juvenile  court  is  entitled  to 
extra  compensation;  Territory  ex  rel.  tWhite  v.  Riggle,  16  N.  M.  719, 
120  Pac.  320,  holding  county  officers  not  required  to  remove  officers  to 
new  county  seat  until  buildings  had  been  provided  for  them;  Territory 
v.  Digneo,  15  N.  M.  159,  103  Pac.  976,  upholding  conviction  for  selling 
liquor  to  minor  between  eighteen  and  twenty-one;  Hagerman  v.  Meeks, 
13  N.  M.  576,  86  Pac.  804,  holding  law  providing  for  sale  of  lands  of 
deceased  persons  to  pay  debts  was  not  repealed. 

Miscellaneous.  Cited  in  Washington  v.  Miller,  235  U.  S.  428,  59 
I*.  Ed.  299,  35  Sup.  Ct.  119,  holding  lands  allotted  to  Creek  Indian 
were  still  lands  of  "Creek  Nation ";  United  States  v.  Hanson,  167  Fed. 
893,  93  C.  C.  A.  371,  in  opinion  of  lower  court;  McCord  v.  Hill,  111 
Wis.  524,  525,  87  N.  W.  482,  483,  holding  under  act  Congress  June  3, 
1896,  relating  to  confirmation  or  homestead  entries,  six  months'  resi- 
dence is  not  required  to  be  subsequent  to  entry. 

160  U.   a   149-169,   40  L.   Ed.   374,   16  Sup.   Ot.   225,   BAMBERGEB  v. 
BCHOOLCTELD. 

Supreme  Court  will  follow  decisions  of  highest  State  courts,  construing 
law  relative  to  instructions. 

Approved  in  In  re  Harnden,  200  Fed.  177,  holding  Federal  courts 
follow  decisions  of  State  courts  regarding  validity  of  chattel  mortgages; 
Hartford  Fire  Ins.  Co.  v.  Chicago  etc.  R.  R.  Co.,  175  U.  S.  100,  44  L.  Ed. 
89,  20  Sup.  Ct.  37,  questions  of  public  policy,  as  affecting  liability  for 
acts  done  or  contracts  made  within  State,  are  governed  by  State  law. 
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Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L  B.  A.  (N.  S.)  432. 

Insolvent  may,  in  Alabama,  prefer  creditor  by  sale  in  good  faith,  re- 
gardless of  latter's  knowledge  and  effect  on  creditors. 

Approved  in  Dorrance  v.  McAlester,  1  Ind.  Ter.  486,  45  S.  W.  145, 
holding  creditor  purchasing  goods  to  satisfy  debt  can  only  purchase  to 
extent  of  debt;  Blair  State  Bank  v.  Bunn,  61  Neb.  471,  85  N.  W.  530, 
holding  deed  from  debtor  to  creditor  and  subsequent  conveyance  of 
same  property  from  creditor  to  debtor's  wife  is  not  fraudulent  transfer; 
Sunday  Creek  Coal  Co.  v.  Burnham,  52  Neb.  371,  72  N.  W.  490,  failing 
debtor 'b  payment  of  pre-existing  indebtedness,  by  conveyance  of  prop- 
erty of  substantially  like  value,  is  valid  if  creditor  be  in  good  faith; 
Kentucky  Bank  etc.  Co.  v.  Pritchett,  44  Okl.  91,  143  Pac.  339,  holding 
rule  applies  in  Oklahoma;  Holt  Mfg.  Co.  v.  Bennington,  73  Wash.  474, 
132  Pac.  33,  holding  rule  applies  in  State  of  Washington. 

Participation  in  debtor's  fraudulent  intent  invalidating  transfer. 
Note,  31  L.  B.  A.  612,  615,  616,  629,  634,  637,  641,  647. 

Fraud  and  notice  thereof  must  be  shown  by  party  alleging  it. 
Approved  in  In  re  Antigo  Screen  Door  Co.,  123  Fed.  253,  59  C.  C.  A. 
248,  holding,  under  laws  of  Wisconsin,  a  chattel  mortgage  which  is  void- 
able unless  recorded  is  made  valid  if  mortgagee  taxes  possession;  Cor- 
wine  v.  Thompson  Nat.  Bank,  105  Fed.  199,  44  C.  C.  A.  442,  holding 
absence  of  knowledge  of  fraud  by  children  of  fraudulent  intent  on  part 
of  father  in  transferring  to  them  property  for  valuable  consideration 
makes  conveyance  valid ;  Cox  v.  Wall,  132  N.  C.  741,  44  S.  E.  639,  hold- 
ing, under  Code  1883  N.  C,  §  1548,  burden  of  proving  good  faith  of  sale 
by  insolvent  is  on  grantee;  Hesse  v.  Barrett,  41  Or.  208,  68  Pac.  753, 
holding  when  debtor  transferred  property  to  good  faith  creditor,  fact 
that  debtor  expected  reconveyance  to  his  children,  the  conveyance  is  not 
void. 

Invalidation  of  attempted  preference  by  contemporaneous  agree- 
ment as  to  employing  debtor.  Note,  17  L.  R.  A.  (N.  S.)  311, 
314. 

Creditor 's  right  to  buy  property  from  debtor  to  satisfy  debt.  Note, 
36  L.  B.  A.  359. 

Effect  of  insolvency  statutes  on  mortgage  or  sale  preferring  credi- 
tors.   Note,  37  L.  R.  A.  465. 

What  constitutes  doing  business  in  State  by  foreign  corporation. 
Note,  2  Ann.  Gas.  310. 

160  U.  8.  170,  40  L.  Ed.  382,  16  Sup.  Ct.  321,  NEW  ORLEANS  FLOTJE 
INSPECTORS  v.  GLOVER. 

Appeal  will  be  dismissed  when  act  upon  which  it  depends  is  repealed. 

Approved  in  New  Orleans  Flour  Inspectors  v.  Glover,  161  U.  S.  103, 

40  L.  Ed.  633,  16  Sup.  Ct.  493,  following  rule;  Union  Pacific  R.  R.  Co. 
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v.  Snow,  231  U.  S.  211,  58  L.  £6^188,  34  Sup.  Ct.  104,  holding  some  act 
of  United  States  is  necessary  to  affect  forfeiture  of  railroad  right  of 
way;  Re  Lincoln,  202  U.  S.  179,  50  L.  Ed.  985,  26  Sup.  Ct.  602,  habeas 
corpus  denied  where  term  of  imprisonment  had  expired  before  submis- 
sion of  case;  American  Book  Co.  v.  Kansas,  193  U.  S.  52,  48  L.  Ed.  614, 
24  Sup.  Ct.  394,  writ  of  error  will  be  dismissed  where  plaintiff  has  com- 
plied with  judgment,  even  though  judgment  may  be  pleaded  against 
him  in  future  litigation  as  determining  question  at  issue;  Dinsmore  v. 
Southern  Express  Co.,  183  U.  S.  120,  46  L.  Ed.  113,  22  Sup.  Ct.  47, 
holding  exemption  of  express  company  from  requirements  of  War  Rev- 
enue Act  of  June  13,  1898,  c.  448,  requires  affirmance  of  judgment  of 
Circuit  Court  of  Appeals  affecting  dismissal  of  suit  to  prevent  applica- 
tion by  express  company  of  its  way  to  meet  this  requirement;  Lewis 
Pub.  Co.  v.  Wyman,  168  Fed.  758,  holding  bill  to  enjoin  postmaster 
from  refusing  to  admit  publication  to  mail  will  be  dismissed  where 
permit  is  granted  pending  litigation;  Snow  v.  Union  Pac.  R.  Co.,  55 
Colo.  180,  133  Pac.  1039,  holding  title  to  railroad  right  of  way  may  be 
had  by  adverse  possession;  Doss  v.  Board  of  Commrs.  of  Mermentau 
Levee  Disk,  117  La.  454,  41  South.  721,  holding  court  will  not  pass  on 
constitutionality  of  statute  that  has  been  repealed. 

160  U.  8.  171,  40  L.  Ed.  382,  16  Sup.  Ot.  258,  DOUGHERTY  V.  NEVADA 
BANE. 

Not  cited. 
160  XT.  8.  171-187,  40  L.  E<L  383,  16  Sop.  Ot  258,  TOWNSEND  ▼.  VAN- 


Equity  may  entertain  bill  for  recovery  of  money  which  seeks  also  to 
establish  trust. 

Approved  in  Whitney  v.  Hay,  181  U.  S.  90,  45  L.  Ed.  765,  21  Sup.  Ct. 
542,  holding  trust  will  be  declared  in  land  where  possession  of  land  is 
transferred  to  certain  persons  in  consideration  of  their  supporting 
grantor  for  life  and  where  he  agrees  to  convey  the  land  to  them  and 
they  have  partially  performed;  George  v.  Wallace,  135  Fed.  292,  68 
C.  C.  A.  40,  suit  to  enforce  lien  upon  assets  of  insolvent  national  bank; 
Burlington  Sav.  Bank  v.  Clinton,  106  Fed.  276,  holding  where  one  city 
has  been  annexed  to  another,  suit  in  Federal  court  on  lands  issued  by 
former  should  be  brought  against  latter  as  trustee  for  land  holders; 
Kinsell  v.  Thomas,  18  Cal.  App.  689,  124  Pac.  223,  enforcing  parol  gift 
of  land;  Stewart  v.  Smith,  6  Cal.  App.  156,  91  Pac.  669,  applying  rule 
where  suit  was  brought  to  compel  specific  performance  of  contract  to 
provide  for  person  in  will;  Crowder  Bros.  v.  Burlington  Elevator  Co., 
176  Mo.  App.  671,  159  S.  W.  745,  holding  one  having  mechanic's  lien 
on  property,  cannot  seek  to  enforce  equitable  lien ;  Davidson  v.  David- 
son, 72  W.  Va.  751,  79  S.  E.  999;  holding  seduction  of  woman  is  suffi- 
cient consideration  for  contract  to  make  will;  Owens  v.  McNally,  113 
Cal.  450,  33  L.  E.  A.  372,  45  Pac.  712,  parol  contract  to  leave  property 
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to  plaintiff  may  be  specifically  enforced,  but  not  against  promisor's  wife 
by  subsequent  marriage;  Burns  v.  Smith,  21  Mont.  272,  69  Am.  St.  Rep. 
664,  53  Pac.  747,  enforcing  specific  performance  of  promise  in  adoption 
contract  to  leave  promisee  a  child's  share  of  his  estate. 

Distinguished  in  United  Cigarette  Mach.  Co.  v.  Winston  Cigarette 
Mach.  Co.,  194  Fed.  961, 114  C.  C.  A.  583,  holding  equity  will  not  enforce 
lien  of  corporation  on  its  corporate  stock. 

Right,  upon  failure  to  establish  ground  of  equitable  jurisdiction, 
to  obtain  in  a  suit  in  equity  relief  obtainable  at  law.  Note,  19 
L.  R.  A.  (N.  S.)  1066. 

Where  trustee  has  partially  disabled  himself  from  executing,  cestui 
may  assert  lien  and  ask  for  sale. 

Distinguished  in  dissenting  opinion  in  McGhee  v.  Bell,  170  Mo.  143, 
70  S.  W.  499,  majority  holding  where  grantees  purchased  less  land  than 
contained  in  deed,  they  may  retain  the  land  and  ask  for  abatement  of 
price. 

Right  to  specific  performance  with  abatement  from  price  where 
vendor  unable  to  give  clear  title.    Note,  10  L.  R.  A.  (N.  S.)  118. 

Right  of  vendee  under  land  contract  to  lien  for  amount  paid  where 
contract  fails  or  is  rescinded.    Note,  20  L.  R.  A.  (N.  S.)  181. 

Trust  Is  created  where  two  persons  agree  to  purchase  land,  one  to  hold 
possession  and  deed  half  interest. 

Approved  in  McCartney  v.  Fletcher,  11  App.  D.  C.  16,  21,  holding 
father  purchasing  land  in  name  of  child  is  presumed  to  make  gift. 

Specific  performance  of  contract  to  leave  property  in  consideration 
of  services  or  support.    Note,  44  L.  R.  A.  (N.  S.)  750. 

Statute  of  frauds  does  not  apply  where  agreement  to  purchase  half 
of  lot  and  build  Is  executed. 

Approved  in  In  re  MacDougall,  175  Fed.  407,  holding  valid  trust  may 
be  proven  by  parol;  Horton  v.  Stegmyer,  175  Fed.  760,  20  Ann.  Cas. 
1184,  99  C.  C.  A.  332,  holding  delivery  of  possession  of  property  will 
take  case  out  of  statute ;  Whitney  v.  Hay,  15  App.  D.  C.  184, 187,  apply- 
ing rule  where  person  entered  into  possession  of  property  under  agree- 
ment to  care  for  donor;  Starnes  v.  Hatcher,  121  Tenn.  340,  117  S.  W. 
222,  specifically  enforcing  contract  to  adopt  children  and  devise  prop- 
erty to  them. 

Specific  performance  of  oral  contract  to  convey  in  consideration  of 
making  improvements,  where  possession  not  taken.  Note,  38 
L.  R.  A.  (N.  S.)  585. 

Taking  possession  and  making  improvements  is  evidence  of  part  per- 
formance. 

Approved  in  Halsell  v.  Renfrow,  14  Okl.  692,  78  Pac.  123,  part  pay- 
ment and  taking  possession  in  good  faith  or  taking  possession  with 
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knowledge  of  vendor  and  making  valuable  improvements  ordinarily  con- 
stitute part  performance. 

Equity  will  excuse  delay  Induced  by  belief  that  party  would  settle 
rights  in  will.  • 

Approved  in  Northern  Pacific  Ry.  Co.  ▼.  Boyd,  228  U.  S.  509,  67  L.  Ed. 
944,  33  Sup.  Ct.  554,  holding  ten  years'  delay  will  not  bar  suit  by  credi- 
tor to  attack  reorganization  plan  of  insolvent  railroad ;  Brainard  v.  Buck, 
184  U.  S.  109,  46  L.  Ed.  455,  22  Sup.  Ct.  462,  holding  delay  in  commenc- 
ing suit  to  establish  resulting  trust  is  not  such  laches  as  will  bar  relief 
when  complainant  learned  of  facts  shortly  before  deatb  of  trustee; 
Mclntire  v.  Pryor,  173  U.  S.  59,  43  L.  Ed.  614,  19  Sup.  Ct.  360,  where 
gross  fraud  of  defendants  excusing  laches;  Old  Colony  Trust  Co.  v. 
Dubuque  Light  etc.  Co.,  89  Fed.  807,  laches  is  not  mere  question  of  time, 
but  of  inequity  of  granting  relief  by  reason  of  changed  situation ;  Nay- 
k>r  v.  Foreman-Blades  Lumber  Co.,  230  Fed.  674,  holding  delay  of  five 
years  was  fatal  to  suit  to  cancel  deed;  Schwartz  v.  Loftus,  216  Fed.  325, 
132  C.  C.  A.  464,  holding  limitations  do  not  run  against  person  while 
out  of  State;  Schofield  v.  Baker,  212  Fed.  573,  holding  suit  against 
former  receiver  to  charge  trust  is  not  barred  by  delay  where  facts  were 
not  known;  Marks  v.  Merrill  Paper  Co.,  203  Fed.  19,  123  C.  C.  A.  380, 
holding  creditors  barred  from  suit  to  set  aside  transfer  of  corporate 
assets  after  delay  of  one  year;  Peralta  v.  California,  182  Fed.  764,  105 
C.  C.  A.  491,  refusing  to  allow  suit  to  correct  false  surveys  in  patent 
after  delay  of  thirty  years ;  Seef eld  v.  Duffer,  179  Fed.  222, 103  C.  C.  A. 
32,  holding  laches  not  imputable  to  one  in  possession  of  land  under 
equitable  title  where  there  was  no  attempt  to  assert  legal  title;  Stuart 
v.  Holland,  179  Fed.  972,  holding  delay  in  prosecuting  suit  has  same 
effect  as  delay  in  bringing  suit ;  Shea  v.  Nilima,  133  Fed.  214,  66  C.  C.  A. 
263,  delay  of  one  to  two  years  in  bringing  suit  to  recover  mining  claim 
not  laches  where  defendants  not  prejudiced;  Stevens  v.  Grand  Central 
Min.  Co.,  133  Fed.  31,  67  C.  C.  A.  284,  permitting  suit  to  recover  mining 
claim  fraudulently  patented  by  co-owners  regardless  of  State  statute  of 
limitations;  Potts  v.  Alexander,  118  Fed.  892,  holding,  under  facts  of 
the  case,  application  by  plaintiff  for  leave  to  file  replication  should  be 
denied  on  ground  of  laches;  Reavis  v.  Reavis,  103  Fed.  818,  holding  de- 
lay of  eight  years  by  heirs  residing  in  Missouri,  in  asking  for  appoint- 
ment of  administrator  to  secure  share  of  California  estate,  will  not  bar 
recovery  for  property  alleged  to  have  been  fraudulently  secured  from 
deceased  while  insane;  Morgan  v.  King,  27  Colo.  549,  63  Pac.  419,  hold- 
ing where  stockholder  of  bank  sued  to  set  aside  sale  of  mining  stock 
to  directors  for  fraud,  laches  on  part  of  plaintiff  could  not  be  set  up  by 
directors;  Darlington  v.  Turner,  24  App.  D.  C.  594,  holding  where  fidu- 
ciary relation  existed  between  parties  courts  will  excuse  failure  to  dis- 
cover fraud ;  Brainard  v.  Buck,  16  App.  D.  C.  600,  holding  suit  in  equity 
to  establish  trust  will  not  be  barred  by  laches  where  no  adverse  claim 
had  been  made  to  property ;  Venner  v.  Chicago  City  Ry.  Co.,  236  111.  368, 
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86  N.  E.  273,  refusing  to  allow  suit  by  minority  stockholder  to  attack 
ordinance  granting  franchise ;  Investors '  Syndicate  v.  North  Amer.  Coal 
etc.  Co.,  31  N.  D.  277,  153  N.  W.  474,  holding  intervener  is  not  guilty 
of  laches  in  the  premises;  Anderson  v.  Scandia  Mining  Syndicate,  26 
S.  D.  574,  128  N.  W.  1022,  allowing  suif  against  corporate  directors 
although  four  years  had  elapsed  since  act  of  negligence  occurred ;  Stew- 
art v.  Yesler  Estate,  46  Wash.  265,  89  Pac.  708,  refusing  to  allow  suit 
for  specific  performance  after  delay  of  seventeen  years;  Terrell  v.  Lord, 
43  Wash.  674,  86  Pac.  1063,  holding  suit  to  attack  foreclosure  of  mort- 
gage barred  after  delay  of  seven  years;  dissenting  opinion  in  Hendryx 
v.  Perkins,  114  Fed.  827,  52  C.  C.  A.  435,  majority  holding  bill  to  vacate 
decree  for  fraud  after  lapse  of  nine  years  comes  too  late. 

Distinguished  in  Patterson  v.  Hewitt,  11  N.  M.  23,  55  L.  R.  A.  658, 
66  Pac.  558,  delay  of  eight  years  in  suit  to  recover  mining  claim  laches, 
where  in  meantime  property  had  become  very  valuable  through  ex- 
penditures 'to  which  complainants  did  not  contribute. 

Laches  as  affected  by  ignorance  of  facts.    Note,  19  Ann.  Oas.  113. 

The  maxim  "nullum  tempus  occurrit  regi."    Note,  101  Am.  St.  Rep. 
146. 

Miscellaneous.  Cited  in  Louisiana  etc.  Ry.  Co.  v.  State  Board  of  Ap- 
praisers, 135  La.  75,  64  South.  987,  discussing  tax  exemption  to  which 
railroad  was  entitled. 

160  U.  S.  187-203,  40  L.  E<L  388,  16  Sup.  Ct.  263,  BALLEW  v.  UNITED 
STATES. 

Pension  office  record  Is  properly  authenticated  when  issued  under  seal 
of  interior  department. 

Approved  in  Poler  v.  United  States,  127  Fed.  517,  62  C.  C.  A.  307, 
holding  records  of  pension  office  are  admissible  equally  with  certificate 
issued  to  prove  granting  of  pension ;  United  States  v.  Lew  Poy  Dew,  119 
Fed.  789,  holding,  in  proceedings  for  deportation  of  Chinese,  certificate 
signed  by  United  States  Commissioner  that  defendant  was  adjudicated 
to  be  lawfully  in  this  country  is  not  admissible  as  proof  of  prior  ad- 
judication. 

General  verdict  of  guilty  imports  conviction  of  both  crimes  charged. 
Approved  in  Schraubstadter  v.  United  States,  199  Fed.  571,  118 
C.  C.  A.  42,  holding  "guilty  as  charged  in  indictment"  imparts  convic- 
tion on  all  counts;  Hardesty  v.  United  States,  168  Fed.  26,  93  C.  C.  A. 
417,  holding  general  verdict  presumes  conviction  on  good  counts; 
Vance  v.  State,  70  Ark.  286,  68  S.  W.  43,  holding  where  verdict  of 
murder  in  first  degree  is  set  aside,  leaving  verdict  to  stand  as  to  second 
degree,  case  stands. 

Supreme  Court  may  take  such  action  on  writ  of  error  as  justice  may 
require. 
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Approved  in  Farrar  v.  Wheeler,  145  Fed.  486,  75  C.  C.  A.  386,  where, 
in  action  for  injuries  to  minor,  only  error  related  to  assessment  of  dam- 
ages, Circuit  Court  of  Appeals  had  jurisdiction  to  limit  retrial  to  ques- 
tion of  damages ;  Be  Gompers,  40  App.  D.  C.  330,  331,  holding  Supreme 
Court  may  modify  unusual  punishment ;  United  States  v.  Eaton,  169 
U.  S.  352,  42  L.  Ed.  776,  18  Sup.  Ct.  383,  error  in  treating  consul's  fees 
as  unofficial  will  necessitate  modifying  not  reversing  judgment;  Sel- 
vester  v.  United  States,  170  U.  S.  270,  42  L.  Ed.  1032,  18  Sup.  Ct.  583, 
arguendo;  dissenting  opinion  in  Bindernagle  v.  State,  61  N.  J.  L.  269, 
41  Atl.  110,  majority  holding  order  that  imprisonment  be  served  in 
State  prison,  is  no  part  of  judgment  and  may  be  annulled  without  im- 
pairing same. 

• 

Where  there  is  error  as  to  conviction  on  one  charge,  judgment  may 
be  entered  on  other  and  cause  remanded  as  to  former. 

Approved  in  Carter  v.  McClaughry,  183  U.  S.  385,  46  L.  Ed.  247,  22 
Sup.  Ct.  189,  holding  sentence  of  court-martial  is  not  valid  because 
President  approves  some  of  the  findings  and  disapproves  others,  and 
approves  sentence;  Chicago  etc.  By.  Co.  v.  Stephens,  218  Fed.  540, 
134  C.  C.  A.  263,  holding  case  may  be  remanded  to  try  issue  as  to  citizen- 
ship; Wroclawsky  v.  United  States,  183  Fed.  314, 105  C.  C.  A.  524,  hold- 
ing judgment  can  be  entered  only  on  good  counts  in  indictment ;  Francis 
v.  United  States,  152  Fed.  157,  81  C.  C.  A.  407,  holding  court  cannot 
direct  that  sentence  of  one  year  be  served  in  penitentiary;  Clement  v. 
United  States,  149  Fed.  313,  79  C.  C.  A.  243,  where  some  sentences  to 
run  concurrently  were  imposed  in  each  of  several  counts,  that  some  of 
such  counts  were  bad,  immaterial ;  Hanley  v.  United  States,  123  Fed. 
855,  59  C.  C.  A.  153,  holding,  under  various  acts,  Court  of  Appeals  has 
power  to  impose  eorrect  sentence  without  disturbing  conviction;  Whit- 
worth  v.  United  States,  114  Fed.  305,  52  C.  C.  A.  214,  holding  where 
error  is  discovered  in  criminal  case  before  Circuit  Court  of  Appeals 
for  review,  it  may  enter  correct  judgment  or  reverse  judgment  and 
direct  lower  court  to  correct  error;  Darden  v.  State,  73  Ark.  321,  84 
S.  W.  509,  where  conviction  of  murder  in  second  degree  reversed  and 
sentence  directed  for  manslaughter,  of  which  defendant's  own  testi- 
mony showed  him  guilty;  Fletcher  v.  United  States,  42  App.  D.  C.  69, 
holding  where  sentence  is  rendered  under  wrong  statute  cause  will  be 
remanded;  Hechter  v.  State,  94  Md.  442,  59  Atl.  1043,  holding  on  indict- 
ment charging  two  offenses  conviction  of  on  one  charge  is  good;  Sel- 
vester  v.  United  States,  170  U.  S.  267,  42  L.  Ed.  1031,  18  Sup.  Ct.  582 
(see  dissenting  opinion  in  170  U.  S.  271,  42  L.  Ed.  1032,  18  Sup.  Ct. 
583),  receiving  verdict  of  guilty  on  two  counts  and  disagreement  as  to 
third  is  not  error;  United  States  v.  Tubbs,  94  Fed.  360,  arrest  of  judg- 
ment upon  some  counts  for  insufficiency  thereof,  necessitates  setting 
verdict  aside  as  to  others,  where  evidence  under  defective  counts  was  pre- 
judicial in  trial  on  others;  Routt  v.  State,  61  Ark.  598,  34  S.  W.  263, 
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Supreme  Court  may  set  sentence  for  robbery  and  remand,  instructing 
sentence  for  grand  larceny. 

Power  of  reviewing  court  to  remand  criminal  case  for  proper 
judgment.    Note,*  3  Ann.  Gas.  1024. 

Miscellaneous.  Cited  in  Resurrection  Gold  Min.  Co.  v.  Fortune  Gold 
Min.  Co.,  129  Fed.  684,  64  C.  C.  A.  180,  re-examination  of  witness  con- 
fined to  matters  to  which  cross-examination  relates. 

160  U.  8.  203-217,  40  L.  Ed.  395,  16  Sup.  Ok  252,  ALLISON  V.  UNITED 
STATES. 

Accused's  testimony  should  not  be  negatived  by  hostile  remarks  of 
judge  In  charge. 

Approved  in  Hickory  v.  United  States,  160  U.  S.  425,  40  L.  Ed.  480, 
16  Sup.  Ct.  333,  holding  libel  charge  error;  Rhea  v.  United  States,  6 
Okl.  259,  50  Pac.  996,  discussing  instructions  invading  province  of  jury 
in  criminal  case. 

Distinguished  in  Halderman  v.  Territory,  7  Ariz.  130,  60  Pac.  878,  not 
error  to  charge  that  in  determining  defendant's  credibility  jury  may 
consider  his  interest  in  result  of  trial. 

Right  of  court  to  caution  jury  as  to  believing  testimony  of  accused 
in  own  behalf.    Note,  19  L.  R.  A.  (N.  S.)  808. 

Erroneous  statement  as  to  effect  of  accused's  testimony,  held  not  cured 
by  later  correct  statement. 

Approved  in  Smith  v.  United  States,  161  U.  S.  90,  40  L.  Ed.  628,  16 
Sup.  Ct.  485,  defendant  is  entitled  to  new  trial  where  judge  instructed  as 
to  credibility  of  class  of  witnesses. 

There  is  no  presumption  in  favor  of  or  against  truthfulness  of  accused. 
Approved  in  Wilson  v.  United  States,  162  U.  S.  621,  40  L.  Ed.  1095, 
16  Sup.  Ct.  899,  weight  of  accused's  testimony  is  for  jury. 

It  is  error  for  court,  in  commenting  on  evidence,  to  exclude  that  favor- 
able to  accused. 

Approved  in  State  v.  Smith,  135  La.  430,  65  South.  599,  holding  testi- 
mony of  accused  is  not  to  be  discredited  account  of  his  interest  in 
trial;  State  v.  Kellogg,  104  La.  599,  29  South.  294,  holding  where  evi- 
dence relates  to  facts  bearing  upon  guilt  or  innocence  of  accused,  ques- 
tion as  to  whether  the  facts  are  established  is  for  jury;  Bowles  v.  Com- 
monwealth, 103  Va.  831,  18  S.  E.  532,  holding  erroneous  instruction 
based  upon  prosecutor's  theory  and  excluding  mitigating  circumstances 
testified  to  by  accused. 

Charge  as  to  self-defense  should  not  Ignore  evidence  that  defendant 
was  armed  to  hunt. 

Approved  in  Trapp  v.  Territory  of  New  Mexico,  225  Fed.  971,  holding 
threats  made  by  deceased  are  admissible  where  accused  relies  on  self- 
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defense;  Wallace  v.  United  States,  162  U.  S.  475,  40  L.  Ed.  1043,  16 
Sup.  Ct.  863,  arguendo. 

Deceased's  threats  are  inadmissible  to  show  grudge  or  ill-will  on  part 
of  accused. 

Approved  in  Smith  v.  United  States,  161  U.  S.  88,  40  L.  Ed.  627,  16 
Sup.  Ct.  484,  evidence  that  deceased  was  a  larger,  stronger  man  than 
accused,  and  generally  reputed  dangerous,  is  admissible ;  Green  v.  United 
States,  2  Okl.  Cr.  60, 101  Pae.  114,  and  Echols  v.  State,  99  Miss.  696,  55 
South.  487,  both  holding  threats  are  admissible  to  show  who  was  the 
aggressor. 

Evidence  of  antecedent  threats  in  homicide.    Note,  8  L  B.  A. 
(N.  S.)  624. 

Jury  determines  question  of  self-defense. 
Approved  in  Price  v.  43tate,  1  OkL  Cr.  386,  98  Pae.  459,  applying 
principle;  Watkins  v.  United  States,  1  Ind.  Ted.  377,  387,  41  S.  W.  1047, 
1050,  holding  self-defense  is  to  be  judged  from  defendant's  standpoint; 
Johnson  v.  State,  125  Tenn.  433,  Ann.  Oas.  19130,  261, 143  S.  W.  1137, 
holding  court  should  not  instruct  as  to  what  constituted  overt  act. 

Charge  should  not  take  form  of  animated  argument. 
Approved  in  People  v.  Barberi,  149  N.  T.  279,  52  Ant  St.  Rep.  733, 
43  N.  E.  642,  following  rule;  dissenting  opinion  in  Greene  v.  United 
States,  154  Fed.  418,  85  C.  C.  A.  251,  majority  allowing  charge  which 
took  two  days  to  deliver. 

Miscellaneous.  Cited  in  In  re  Laing,  127  Fed.  218,  holding,  under  the 
facts  of  this  case,  killing  was  justified. 

160  U.  8.  217-220,  40  L.  Ed.  401,  16  Sup.  Ok  217,  INTERIOR  CONSTR. 
ETC.  CO.  V.  GIBNEY. 

Where  record  and  petition  showB  only  question  of  jurisdiction,  cause  is 
sufficiently  certified. 

Approved  in  Petri  v.  Creelman  Lumber  Co.,  199  U.  S.  492,  50  L.  Ed. 
285,  26  Sup.  Ct.  133,  reaffirming  rule;  United  States  v.  Larkin,  208 
U.  S.  339,  52  L.  Ed.  520,  28  Sup.  Ct.  417,  holding  question  of 
unlawful  seizure  of  goods  does  not  raise  question  of  jurisdiction; 
Arkansas  v.  Schlierholz,  179  U.  S.  600,  45  L.  Ed.  337,  21  Sup.  Ct.  231, 
holding  sufficient  certification  on  question  of  jurisdiction  of  Circuit 
Court  is  not  made  by  order  allowing  appeal  from  decision  that  land 
office  agent  is  entitled  to  his  discharge  from  sheriff;  Huntington  v. 
Laidley,  176  U.  S.  676,  44  L.  Ed.  634,  20  Sup.  Ct.  529,  holding  direct 
appeal  from  Circuit  Court  to  Supreme  Court  on  ground  that  jurisdic- 
tion of  Circuit  Court  is  in  issue  may  be  sustained  when  record  shows 
only  question  is  jurisdiction;  Chappell  v.  United  States,  160  U.  S.  507, 
40  L.  Ed.  513,  16  Sup.  Ct.  399,  following  rule;  Elkhart  Nat.  Bank  v. 
Northwestern  etc.  Loan  Co.,  84  Fed.  76,  arguendo. 
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Distinguished  in  Filhiol  v.  Torney,  194  U.  S.  358,  48  L.  Ed.  1016, 
24  Sup.  Ct.  698,  where  demurrer  went  both  to  jurisdiction  and  merits 
and  assignment  of  errors  and  petition  for  writ  of  error  were  general, 
not  equivalent  of  certificate  of  jurisdiction. 

Supreme  Court  will  dismiss  sua  sponte  where  necessary  diverse  citizen- 
ship does  not  appear. 

Approved  in  Louisville  etc.  R.  Co.  v.  Western  Union  Tel.  Co.,  218 
Fed.  98,  holding  cause  may  be  removed  to  district  in  which  it  could  not 
have  been  brought  originally. 

Appearance,  if  general,  waives  objection  merely  to  district  in  which 
suit  is  brought. 

Approved  in  A.  L.  Wolff  &  Co.  v.  Choctaw  etc.  R.  Co.,  133  Fed.  602, 
Gemundt  v.  Shipley,  98  Md.  662,  57  Atl.  14,  and  In  re  Woodbury,  98 
Fed.  839,  all  following  rule;  United  States  *.  Hooslef,  237  U.  S.  12, 
Ann.  Gas.  1916A,  286,  59  L.  Ed.  818,  35  Sup.  Ct.  459,  holding  pleading 
to  merits  is  waiver  of  jurisdiction;  Western  Loan  etc.  Co.  v.  Butte 
etc.  Consol.  Min.  Co.,  210  U.  S.  370,  62  L.  Ed.  1102,  28  Sup.  Ct.  720f 
holding  demurrer  to  merits  in  addition  to  plea  to  jurisdiction  is  waiver 
of  objection  to  jurisdiction;  Matter  of  Moore,  209  U.  S.  505, 14  Ann.  Gas. 
1164,  52  L.  Ed.  911,  28  Sup.  Ct.  585,  706,  holding  objection  to  jurisdic- 
tion may  be  waived  by  consent;  Frontier  S.  S.  Co.  v.  Franklin  S.  S. 
Co.,  233  Fed.  129,  holding  notice  of  appearance  is  waiver  of  defects  in 
service;  Lehigh  Valley  Coal  Co.  v.  Yensavage,  218  Fed.  549, 134  C.  C.  A. 
275,  holding  joining  demurrer  to  court's  jurisdiction  will  not  save  ob- 
jection ;  Eldorado  Coal  &  Min.  Co.  v.  Mariotti,  215  Fed.  54,  7  N.  C.  C.  A. 
969,  131  C.  C.  A.  359 ,  Detroit  Trust  Co.  v.  Pontiac  Sav.  Bank,  196  Fed. 
32,  115  C.  C.  A.  663,  and  McEldowney  v.  Card,  193  Fed.  479,  all  apply- 
ing principle;  Western  Union  Tel.  Co.  v.  Louisville  etc.  R.  Co.,  201 
Fed.  942,  120  C.  C.  A.  257,  holding  where  none  of  defendants  are  resi- 
dents of  district  cause  is  not  removable  without  plaintiff's  consent; 
Southern  Pac.  Co.  v.  Arlington  Heights  Fruit  Co.,  191  Fed.  106,  111 
C.  C.  A.  581,  holding  party  joining  plea  to  merits  with  plea  to  jurisdic- 
tion does  not  waive  objection;  Katallo  Co.  v.  Rones,  186  Fed.  37,  108 
C.  C.  A.  132,  holding  defendant  proceeding  to  trial  cannot  later  move 
to  dismiss  for  want  of  jurisdiction;  Fribourg  v.  Pullman  Co.,  176  Fed. 
985,  holding  where  neither  party  is  resident  of  district  cause  cannot 
be  moved  over  defendant's  objection;  Clark  v.  Southern  Pac.  Co.,  175 
Fed.  127,  holding  suit  under  Federal  Compensation  Act  is  one  arising 
under  laws  of  United  States;  Lefkowitz  v.  Foster  Hose  Supporter  Co., 
161  Fed.  376,  holding  suit  for  breach  of  license  contract  for  patent 
raises  no  Federal  question;  McPhee  &  McGinnity  v.  Union  Pac.  R.  Co., 
158  Fed.  8,  87  C.  C.  A.  619,  holding  filing  of  general  demurrers  waives 
objection;  Dulles  v.  H.  D.  Crippen  Mfg.  Co.,  156  Fed.  709,  holding 
where  demurrer  is  partly  to  merits  question  of  jurisdiction  is  waived; 
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Midland  Contracting  Co.  v.  Toledo  Foundry  etc.  Co.,  154  Fed.  798,  83 
C.  C.  A.  489,  holding  party  seeking  extension  of  time  to  plead  waives  ob- 
jection to  jurisdiction;  Thompson  v.  Automatic  Fire  Protection  Co.,  151 
Fed.  946,  allowing  amendment  to  complaint  to  show  jurisdictional  amount ; 
Bolles  v.  Lehigh  Valley  R.  R.  Co.,  127  Fed.  885,  holding  right  to  main- 
tain suit  in  Circuit  Court  of  United  States  where  parties  were  citizens 
of  different  States  is  not  lost  by  assignment  of  cause  of  action  to  one 
who  is  citizen  of  different  State  from  defendant;  United  States  Consol. 
Seeded  Raisin  Co.  v.  Phoenix  Raisin  etc.  Co.,  124  Fed.  236,  237,  holding 
provision  of  U.  S.  Comp.  Stats.  1901,  pp.  588,  589,  relating  to  patent 
suits,  is  waived  by  filing  answer;  Barnes  v.  Western  Union  Tel.  Co., 
120  Fed.  555,  holding  irregular  service  of  process  by  deputy  marshal 
in  action  where  marshal  is  plaintiff  is  waived  by  answer  to  merits; 
Occidental  ConsoL  Min.  Co.  v.  Comstock  Tunnel  Co.,  120  Fed.  519, 
holding  Circuit  Court  has  jurisdiction  where  plaintiff  and  defendant 
are  citizens  of  different  States  although  neither  is  inhabitant  of  dis- 
trict where  defendant  answers  to  merits;  Piatt  v.  Massachusetts  Real 
Estate  Co.,  103  Fed.  706,  holding  provision  of  section  1,  Federal  Judi- 
ciary Act  1887-88,  relating  to  jurisdiction  on  account  of  diversity  of 
citizenship,  is  waived  by  general  appearance;  Lowry  v.  Tile  etc.  Assn., 
98  Fed.  821,  822,  holding  defendant  by  general  appearance  waives 
objection  of  misjoinder  because  other  defendants  are  not  inhabitants 
of  district;  Scott  v.  Hoover,  99  Fed.  251,  holding  filings  demurrer  to 
complaint  waives  objection  that  action  is  not  brought  as  provided  by 
1  Supp.  Rev.  Stats.,  p.  612,  in  Circuit  Court  in  district  of  which  de- 
fendant is  an  inhabitant;  Marks  v.  Marks,  75  Fed.  332,  provisions  (acts 
of  1887-88)  as  to  district  wherein  action  shall  be  brought  may  be  waived 
unless  seasonably  objected  to;  Creagh  v.  Equitable  Life  Assur.  Society, 
83  Fed.  850,  fact  that  defendant,  sued  by  alien,  resides  in  another  dis- 
trict does  not  affect  right  to  remove;  Van  Doren  v.  Pennsylvania  R.  R., 
93  Fed.  263,  35  C.  C.  A.  282,  reaffirming  rule ;  Rodgers  v.  Pitt,  96  Fed. 
677,  objections  to  mode  of  acquisition  of  jurisdiction  are  waived  when 
nul  made  in  time;  Farnsworth  v.  Union  Pac.  Coal  Co.,  32  Utah,  118,  89 
Pac.  76,  holding  fact  that  one  ground  of  general  demurrer  goes  to  juris- 
diction is  not  sufficient;  White  v.  Rio  Grande  etc.  Ry.,  25  Utah,  358, 
71  Pac.  597,  holding  right  to  have  action  tried  in  county  where  it  arose 
under  Const.,  art.  VIII,  §  5,  Utah,  is  waived  by  filing  demurrer. 

Distinguished  in  Utah-Nevada  Co.  v.  De  Lamar,  133  Fed.  116,  66 
C.  C.  A.  179,  objection  that  action  is  based  on  assignment,  and  it  does 
not  appear  that  action  could  have  been  maintained  by  assignor,  may 
be  raised  at  any  time. 

Whether  those  defendants  who  are  in  district  may  object  to  district, 
quaere. 

Cited  in  In  re  Keasbey  &  Mattison  Co.,  160  U.  S.  229,  40  L.  Ed.  405, 
16  Sup.  Ct.  275,  corporation,  by  appointing  agen£  in  another  district, 
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does  not  waive  right  to  insist  that  suit  be  brought  in  its  own  district; 
Elkhart  Nat.  Bank  v.  Northwestern  etc.  Loan  Co.,  84  Fed.  77,  court 
of  residence  of  stockholders  of  foreign  corporations  has  no  jurisdiction 
over  suit  by  creditor  for  accounting  and  individual  liability,  unless  cor- 
poration voluntarily  appears;  Memphis  v.  Board  of  Directors  of  St. 
Francis  Levee  District,  228  Fed.  803,  dismissing  suit  not  brought  in 
district  of  defendant's  residence;  Peale  v.  Marian  Coal  Co.,  172  Fed. 
640,  holding  corporation  doing  business  in  Pennsylvania  did  not  make 
it  resident  of  that  district. 

Miscellaneous.  Cited  in  The  Fair  v.  Kohler  Die  etc.  Co.,  228  U.  S. 
25,  57  L.  Ed.  717,  33  Sup.  Ct.  410,  holding  suit  under  patent  laws  is 
necessarily  within  jurisdiction  of  Federal  courts;  Park  Square  Auto- 
mobile Station  v.  American  Locomotive  Co.,  222  Fed.  989,  992,  holding 
cause  can  only  be  removed  to  district  of  defendant's  residence. 

160  U.  S.  221-231,  40  L.  Ed.  402,  16  Sup.  Ot.  273,  IN  RE  KEASBBY  * 
MATTTSON  GO. 

Appearance,  if  general,  waives  objection  merely  to  district  ill  which 
suit  is  brought. 

Approved  in  Davidson  Bros.  Marble  Co.  v.  United  States,  213  U.  S. 
17,  53  L.  Ed.  678,  29  Sup.  Ct.  324,  holding  courts  cannot  construe  spe- 
cial appearance  to  attack  jurisdiction  as  general  appearance;  Western 
Loan  etc.  Co.  v.  Butte  etc.  Consol.  Min.  Co.,  210  U.  S.  370,  52  L.  Ed. 
1102,  28  Sup.  Ct.  720,  holding  demurrer  going  to  merits  is  waiver  of 
jurisdiction;  Eldorado  Coal  &  Min.  Co.  v.  Mariotti,  215  Fed.  54,  7 
N.  C.  C.  A.  969,  131  C.  C.  A.  359,  applying  rule  where  defendant  de- 
murred to  merits ;  Reich  v.  Tennessee  Copper  Co.,  209  Fed.  881,  holding 
party  need  not  necessarily  bring  suit  in  division  of  district  in  which 
he  resides;  McEldowney  v.  Card,  193  Fed.  479,  applying  principle; 
Bogue  v.  Chicago  etc.  R.  Co.,  193  Fed.  731,  holding  defendant  must 
timely  assert  his  privilege  of  having  suit  brought  in  proper  district; 
Cound  v.  Atchison  etc.  Ry.  Co.,  173  Fed.  534,  dismissing  suit  not 
brought  in  district  of  defendant's  residence;  Madison ville  Traction  Co. 
v.  St.  Bernard  Min.  Co.,  130  Fed.  791,  those  parts  of  statute  which 
relate  to  "inhabitancy"  and  "residence"  affect  personal  privilege  of 
venue  only;  Westinghouse  Air  Brake  Co.  v.  Great  Northern  Ry.  Co., 
88  Fed.  262,  31  C.  C.  A.  525,  arguendo. 

Corporation,  by  doing  business  in  other  district,  does  not  waive  objec- 
tion to  suit  there. 

Approved  in  United  States  v.  Northern  Pac.  R.  Co.,  134  Fed.  718,  67 
C.  C.  A.  269,  reaffirming  rule;  Macon  Grocery  Co.  v.  Atlantic  Coast 
Line  R.  R.  Co.,  215  U.  S.  508,  512,  54  L.  Ed.  304,  305,  30  Sup.  Ct.  184, 
holding  suit  to  enjoin  advance  in  freight  rates  must  be  brought  in  dis- 
trict of  defendant's  residence;  Memphis  v.  Board  of  Directors  of  St. 
Francis  Levee  District,  228  Fed.  803,  804,  holding  cause  of  action  aris- 
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ing  under  laws  of  United  States  can  only  be  brought  in  district  of  de- 
fendant's residence;  Grabsky  v.  Belmont  Coal  Min.  Co.,  210  Fed.  554, 
holding  corporation  not  liable  to  suit  outside  district  although  main- 
taining agent  and  office  in  same;  Revett  v.  Clise,  207  Fed.  676,  holding 
fact  that  corporation  has  general  agent  does  not  render  it  amenable  to 
service  of  process ;  Baldwin  v.  Pacific  Power  etc.  Co.,  199  Fed.  294,  hold- 
ing corporation  cannot  be  compelled  to  answer  outside  of  its  residence ; 
Stone  v.  Chieago  etc.  R.  Co.,  195  Fed.  834,  838,  839,  holding  action 
brought  in  State  court  by  citizen  of  another  State  against  corporation 
of  third  State  is  not  removable  to  Federal  courts;  L.  G.  McKnight 
&  Son  Co.  v.  Cramer  Furniture  Co.,  189  Fed.  49,  110  C.  C.  A.  612,  hold- 
ing corporation  cannot  be  sued  in  State  where  it  does  not  do  business ; 
Hagstoz  v.  Mutual  life  Ins.  Co.,  179  Fed.  571,  holding  appointment  of 
registered  agent  is  not  waiver  of  objection  to  suit;  Elk  Garden  Co.  v. 
T.  W.  Thayer  Co.,  179  Fed.  558,  559,  holding  corporation  must  be  served 
in  district  designated  for  service  of  process;  Ware-Kramer  Tobacco  Co. 
v.  American  Tobacco  Co.,  178  Fed.  120,  holding  action  of  tort  against 
corporation  can  only  be  brought  in  district  of  incorporation;  Peale  v. 
Marian  Coal  Co.,  172  Fed.  640,  holding  fact  that  corporation  does  busi- 
ness in  Pennsylvania  does  not  make  it  resident  of  that  State;  Imperial 
Colliery  Co.  v.  Chesapeake  etc.  Ry.  Co.,  171  Fed.  589,  and  Memphis 
Cotton  Oil  Co.  v.  Illinois  Cent.  R.  Co.,  164  Fed.  291,  both  holding  suit 
against  railroad  under  Interstate  Commerce  Act  must  be  brought  in 
State  of  defendant's  incorporation;  Baumgarten  v.  Alliance  Assur.  Co., 
153  Fed.  304,  holding  alien  insurance  company  is  nonresident  of  State; 
A.  L.  Wolff  &  Co.  v.  Choctaw  etc.  R.  Co.,  133  Fed.  602,  603,  corpora- 
tion not  inhabitant  of  district  where  it  merely  transacts  business  and 
has  agent  upon  whom  process  may  be  served;  Gale  v.  Southern  Bldg. 
etc.  Assn.,  117  Fed.  734,  holding  under  act  Congress  March  3,  1875, 
relating  to  jurisdiction,  foreign  corporation  may  be  sued  in  district  of 
plaintiff's  residence  where  proper  service  has  been  made  under  Code 
Va.  1887,  §  1104 ;  Piatt  v.  Massachusetts  Real  Estate  Co.,  103  Fed.  707, 
holding  compliance  by  corporation  with  statute  of  another  State  re- 
quiring person  on  whom  process  may  be  served  to  be  designated  does 
not  make  it  citizen  of  that  State,  and  it  may  insist  on  right  of  being 
sued  only  in  district  of  its  incorporation  or  residence  of  plaintiff; 
Pacific  Mut.  life  Ins.  Co.  v.  Tompkins,  101  Fed.  545,  41  C.  C.  A.  488, 
holding  where  plaintiff,  who  had  been  resident  of  West  Virginia,  re- 
moved into  Virginia  and  determined  to  return  to  West  Virginia,  but 
before  removal  brought  suit  in  Circuit  Court  of  United  States  in  West 
Virginia  against  California  corporation,  court  had  no  jurisdiction ;  Row- 
botham  v.  George  P.  Steele  Iron  Co.,  71  Fed.  758,  compliance  with  State 
requirement  of  appointment  of  agent  on  whom  service  may  be  made, 
does  not  waive  right  to  insist  on  suit  in  district  of  incorporation; 
XVII— 20 
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Evansville  Courier  Co.  v.  United  Press,  74  Fed.  919,  New  York  corpo- 
ration cannot  be  subjected  to  jurisdiction  of  court  in  Indiana  by  ser- 
vice on  agent  therein;  Ashley  v.  Quintard,  90  Fed.  87,  stock  in  corpora- 
tion of  one  State,  owned  by  resident  of  another,  cannot  be  reached  by 
garnishment  in  third  by  service  on  corporation  agent;  Westinghouse 
Air  Brake  Co.  v.  Great  Northern  Ry.  Go.,  88  Fed.  260,  31  C.  C.  A.  525, 
arguendo. 

Distinguished  in  Van  Patten  v.  Chicago  etc.  R.  Co.,  74  Fed.  987,  limi- 
tation as  to  district  within  which  suit  may  be  brought  does  not  apply 
to  suits  under  Interstate  Commerce  Act  to  recover  damages  for  over- 
charging. 

Jurisdiction  of  foreign  corporations.    Note,  85  Am.  St.  Rep.  923. 

Courts  of  United  States  and  States  have  concurrent  jurisdiction  in 
suits  for  infringing  trademark. 

Approved  in  Ricordi  v.  John  Church  Co.,  114  Fed.  1023,  reaffirming 
rule ;  Hennessy  v.  Herrmann,  89  Fed.  669,  amount  in  controversy 
is  value  of  trademark,  not  damages  sustained. 

Circuit  Court's  exclusive  jurisdiction  in  suit  for  infringement  of  patents 
is  not  affected  by  general  provisions. 

Approved  in  Thoma  v.  Perri,  205  Fed.  634,  635,  holding  suit  to  obtain 
patent  is  maintainable  in  any  district;  Smith  v.  Farbenfabriken  of 
Elberfeld  Co.,  203  Fed.  483,  121  C.  C.  A.  598,  holding  suit  for  patent 
infringement  is  maintainable  in  any  district;  Smellie  v.  Southern  Pac. 
Co.,  197  Fed.  645,  646,  holding  alien  cannot  object  to  removal  of  cause; 
Kentucky  Coal  Lands  Co.  v.  Mineral  Develop.  Co.,  191  Fed.  906,  909, 
holding  action  of  ejectment  can  be  brought  only  in  district  where  prop- 
erty situated;  Cheatham  Electric  Switching  Device  Co.  v.  Transit  De- 
velopment Co.,  191  Fed.  730,  731,  holding  joint  suit  for  infringement 
can  only  be  brought  in  district  where  one  of  them  resides;  Lewis  Blind 
Stitch  Co.  v.  Arbetter  Felling  Mach.  Co.,  181  Fed.  977,  979,  980,  holding 
suit  to  obtain  issuance  of  patent  may  be  brought  in  any  district;  Ladew 
v.  Tennessee  Copper  Co.,  179  Fed.  248,  holding  suit  to  enforce  equitable 
lien  on  property  must  be  brought  in  district  where  property  situated; 
Smith  v.  Detroit  etc.  R.  Co.,  175  Fed.  508,  holding  Federal  courts  have 
jurisdiction  of  suit  under  Federal  Compensation  Act;  Fribourg  v.  Pull- 
man Co.,  176  Fed.  983,  holding  suit  by  residents  of  France  against  Illi- 
nois corporation  is  maintainable  in  Federal  courts;  Barlow  v.  Chicago 
&  N.  W.  Ry.  Co.,  172  Fed.  516,  holding  action  by  nonresident  alien  is 
removable;  Northern  Pac.  Ry.  Co.  v.  Pacific  Coast  Lumber  Mfrs.  Assn., 
165  Fed.  10,  91  C.  C.  A.  39,  holding  Circuit  Court  has  jurisdiction  to 
enjoin  enforcement  of  railroad  rates;  Lederer  v.  Ferris,  149  Fed.  251, 
suit  arising  under  copyright  laws  may  be  brought  in  any  district  where 
defendant  can  be  found;  Bowers  v.  Atlantic  Gulf  &  Pacific  Co.,  104 
Fed.  890,  891,  holding,  under  act  of  March  3,  1897,  relating  to  jurisdiction 
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in  patent  cases,  suit  for  infringement  may  be  brought  only  in  Circuit 
Courts  therein  enumerated;  Spears  v.  Flynn,  102  Fed.  7,  holding  pro- 
visions of  Judiciary  Act  of  1887-88,  relating  to  jurisdiction,  does  not 
apply  to  patent  and  copyright  cases;  Barrow  S.  S.  Co.  v.  Kane,  170 
U.  S.  112,  42  L.  Ed.  969,  18  Sup.  Ct.  530,  Federal  court  has  jurisdiction 
over  action  by  nonresident,  against  foreign  corporation  doing  business 
in  State,  for  cause  arising  in  foreign  country;  National  Button  Works 
v.  Wade,  72  Fed.  299,  resident  of  eastern  district  of  New  York,  doing  busi- 
ness in  southern,  if  served  therein,  may  be  sued  therein  for  infringement; 
Consolidated  Fastener  Co.  v.  Columbian  Fastener  Co.,  73  Fed.  829,  New 
York  corporation,  whose  principal  office  is  in  southern  district,  but  adver- 
tising from  northern,  may  be  sued  therein ;  Van  Patten  v.  Chicago  etc.  R. 
Co.,  74  Fed.  986,  suit  to  recover  damages  for  overcharging,  under  Inter- 
state Commerce  Act,  may  be  brought  in  any  district;  Noonan  v.  Chester 
Park  Athletic  Club  Co.,  75  Fed.  335,  Southern  Pac.  Co.  v.  Earl,  82  Fed.  694, 
27  C.  C.  A.  185  (affirming  75  Fed.  610),  and  Westinghouse  Air  Brake 
Co.  v.  Great  Northern  By.  Co.,  88  Fed.  261,  31  C.  C.  A.  525,  limitation 
in  Judiciary  Act  of  1887-88,  as  to  districts  within  which  suit  may  be 
brought  in  Federal  courts,  does  not  apply  to  patent  suits;  Lederer  v. 
Rankin,  90  Fed.  450,  suit  for  infringement  of  copyright  may  be  brought 
in  any  district  where  defendant  may  be  served;  Traiser  v.  J.  W.  Doty 
Cigar  Co.,  198  Mass.  329,  15  Ann.  Oas.  219,  84  N.  E.  463,  and  Nelson 
v.  J.  H.  Winchell  &  Co.,  203  Mass.  94,  23  L.  R.  A.  (N.  g.)  1150,  89 
N.  E.  188,  both  holding  State  court  may  entertain  suit  to  "restrain  in- 
fringement of  trademark;  United  Shoe  Machinery  Co.  v.  Duplessis 
Independent  Shoe  Mach.  Co.,  133  Fed.  932,  933,  arguendo. 

Jurisdiction  of  suit  for  infringement  of  trademark.    Note,  15  Ann. 
Cas.  220,  222. 

Miscellaneous:  Cited  in  Ladd  Metals  Co.  v.  American  Min.  Co.,  152 
Fed.  1009,  holding  suit  between  diverse  citizens  may  be  instituted  in 
district  of  plaintiffs'  residence. 


160  TJ.  8.  231-247,  40  I*  Ed.  406>  16  gap.  Ct.  297,  WHITTEN  v.  TOM- 
IJNBON. 

Federal  courts  may  issue  habeas  corpus  to  release  prisoner  held  by 
State  court  contrary  to  Federal  lata. 

Approved  in  Ex  parte  Powers,  129  Fed.  991,  reaffirming  rule;  Re 
Lincoln,  202  U.  S.  181,  50  L.  Ed.  986,  26  Sup.  Ct.  602,  denying  writ  to 
one  convicted  in  District  Court  of  carrying  liquor  into  the  Indian  coun- 
try, especially  where  terms  of  imprisonment  expired  before  hearing; 
United  States  v.  Lewis,  200  U.  S.  6,  50  L.  Ed.  345,  26  Sup.  Ct.  229 
(affirming  129  Fed.  825),  denying  writ  to  soldiers  who  killed  man  they 
were  trying  to  arrest  for  depredation  on  military  property;  Minnesota 
v.  Brundage,  180  U.  S.  502,  45  L.  Ed.  641,  21  Sup.  Ct.  456,  holding 
application  to  Federal  court  for  writ  of  habeas  corpus  to  release  person 


160  U.  S.  231-247        NOTES  ON  U.  S.  REPORTS. 


404 


imprisoned  under  judgment  of  State  court  will  be  denied  unless  appli- 
cation has  first  been  made  to  State  courts;  Pundt  v.  Pendleton,  167 
Fed.  1008,  holding  Federal  court  will  discharge  one  imprisoned  in  vio- 
lation of  laws  of  United  States ;  Ex  parte  Collins,  149  Fed.  575,  refusing 
to  consider  on  habeas  corpus  contention  that  prisoner  had  been  tried 
for  offense  other  than  that  for  which  extradited;  Armstrong  v.  Van 
de  Vanter,  21  Wash.  689,  59  Pac.  512,  holding  on  habeas  corpus  on 
requisition  of  fugitive  from  justice  from  another  State,  it  is  duty  of 
court  to  determine  if  indictment  charges  crime  against  laws  of  foreign 
State ;  dissenting  opinion  in  St.  Louis  etc.  Ry.  Co.  v.  McWhirter,  229 
U.  S.  286,  57  L.  Ed.  1190,  33  Sup.  Ct.  858,  majority  holding  decision  of 
State  court  involving  validity  of  House  of  Service  Act  is  reviewable 
by  United  States  Supreme  Court;  Ohio  v.  Thomas,  173  U.  S.  284,  4S 
L.  Ed.  702,  19  Sup.  Ct.  456,  granting  writ  to  manager  of  Federal  Sol- 
diers1 Home,  held  fpr  violation  of  State  anti-oleomargarine  law;  Nash- 
ville etc.  Ry.  v.  Taylor,  86  Fed.  175,  discussing  cases  in  which  Federal 
courts  acquire  jurisdiction  over  proceedings  instituted  in  State  courts; 
Holder  v.  Aultman,  169  U.  S.  89,  42  L.  Ed.  672,  18  Sup.  Ct  272,  argu- 
endo. 

Distinguished  in  Ex  parte  Caldwell,  138  Fed.  489,  granting  relief 
to  person  imprisoned  for  refusing  to  testify  before  legislative  commit- 
tee meeting  during  recess  to  consider  charge  against  Governor,  who 
could  not  possibly  be  impeached  before  expiration  of  term. 

Right  to  raise  plea  of  former  jeopardy  in  habeas  corpus  proceed- 
ings.   Note,  15  Ann.  Gas.  328. 

Federal  court  will  generally  not  Issue  habeas  corpus  until  final  deter- 
mination in  State  court. 

Approved  in  Frank  v.  Mangum,  237  U.  S.  328,  329,  331,  59  L.  Ed.  980, 
981,  982,  35  Sup.  Ct.  582,  holding  habeas  corpus  will  not  issue  from  Fed- 
eral court  account  of  disorder  and  manifestations  occurring  during  trial 
in  State  court ;  Davis  v.  Burke,  179  U.  S.  402,  45  L.  Ed.  251,  21  Sup.  Ct. 
211,  holding  interference  with  execution  of  sentence  of  State  court 
on  ground  that  State  law  is  invalid  is  properly  refused  where  question 
has  not  been  raised  in  State  court;  Boske  v.  Comingore,  177  U.  S.  466, 
44  L.  Ed.  849, 20  Sup.  Ct.  704,  holding  where  officer  of  United  States  reve- 
nue service  is  detained  by  State  court,  Federal  court  on  habeas  corpus  will 
determine  whether  imprisonment  is  in  violation  of  Constitution  or  laws  of 
United  States;  Ex  parte  Bass,  192  Fed.  425,  holding  habeas  corpus 
will  not  issue  out  of  Federal  court  in  favor  of  one  imprisoned  for  fail- 
ure to  have  peddler's  license;  Ex  parte  Martin,  180  Fed.  213,  holding 
nonresident  arrested  for  failure  to  have  peddler's  license  must  resort 
to  remedy  in  State  courts;  Ex  parte  Collins,  154  Fed.  983,  985,  987, 
holding  accused  not  entitled  to  writ  of  habeas  corpus  pending  deter- 
mination of  writ  of  error  to  Supreme  Court;  In  re  Strauss,  126  Fed. 
329,  63  C.  C.  A.  99,  holding  Federal  court  will  only  interfere  in  inter- 
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state  extradition  proceedings  in  eases  of  urgency;  In  re  Matthews,  122 
Fed.  252,  holding  police  officer  of  city  who  shot  deserter  from  army 
under  U.  S.  Comp.  Stats.  1901,  p.  817,  and  who  was  arrested  therefor, 
will  not  be  discharged  on  habeas  corpus  by  Federal  court;  Yeates  v. 
Roberson,  4  Ga.  App.  577,  62  S.  E.  106,  holding  defense  of  autrefois 
acquit  will  not  be  heard  on  habeas  corpus;  Washington  v.  Coovert, 
164  U.  S.  702,  41  L.  Ed.  1182,  17  Sup.  Ct.  1000,  memorandum  decision ; 
Tinsley  v.  Anderson,  171  U.  S.  105,  43  L.  Ed.  96,  18  Sup.  Ct.  807,  dis- 
missing writ  issued  before  trial;  Fitts  v.  McGhee,  172  U.  S.  532,  43 
L.  Ed.  542,  19  Sup.  Ct.  275,  reaffirming  rule ;  Markuson  v.  Boucher.  175 
U.  S.  186,  44  L.  Ed.  125,  20  Sup.  Ct.  77,  State  judgments  in  criminal 
cases  should  not  be  reviewed  on  habeas  corpus ;  In  re  Huse,  79  Fed.  307, 
35  C.  C.  A.  1,  denying  writ  to  person  confined  in  asylum  under  State 
authority;  In  re  Alexander,  84  Fed.  633,  where  petitioner  had  insti- 
gated prosecution  against  himself  to  test  State  law;  United  States  v. 
McAleese,  93  Fed.  658,  35  C.  C.  A.  529,  refusing  to  release  party  com- 
mitted for  violation  of  State  insolvency  law,  prior  to  Federal  bank- 
ruptcy proceedings;  In  re  Anderson,  94  Fed.  495,  refusing  to  discharge 
Federal  marshal,  arrested  by  State  authorities,  while  executing  process 
without  his  district;  Nashville  etc.  Ry.  Co.  v.  Taylor,  86  Fed.  172,  argu- 
endo. 

Distinguished  in  Stegall  v.  Thurman,  175  Fed.  824,  holding  officer  of 
Internal  Revenue  imprisoned  for  refusal  to  testify  in  State  courts  will 
be  released  on  habeas  corpus  by  Federal  court. 

Federal  court  will,  after  final  decision  in  State  court,  generally  leave 
prisoner  to  remedy  by  review. 

Approved  in  Baker  v.  Grice,  169  U.  S.  290,  42  L.  Ed.  750,  18  Sup.  Ct 
325,  reversing  79  Fed.  635,  denying  writ  to  party  committed  under  Texas 
anti-trust  law  of  1889,  containing  provision  penalizing  acts  done  without 
State ;  Fitts  y.  McGhee,  172  U.  S.  533,  43  L.  Ed.  643,  19  Sup.  Ct.  276,  re- 
affirming rule;  In  re  Dowd,  133  Fed.  753,  neither  want  of  jurisdiction  of 
State  court  nor  fact  that  imprisonment  will  expire  before  hearing  on 
writ  of  error  will  justify  issuance  of  habeas  corpus;  In  re  Ammon, 
132  Fed.  714,  denying  writ  where  only  point  raised  was  that  defendant 
was  punished  under  ex  post  facto  statute;  Ex  parte  Johnson,  1  Okl.  Cr. 
290,  129  Am.  St.  Rep.  857,  97  Pac.  1024,  holding  plea  of  former  jeopardy 
will  not  be  heard  on  habeas  corpus;  Hovey  v.  Sheffner,  16  Wyo.  281, 
125  Am.  St.  Rep.  1037,  16  Ann.  Gas.  318,  15  L.  R.  A.  (N.  S.)  227,  93 
Pac.  314,  holding  habeas  corpus  will  not  review  actions  of  judge. 

In  petition  duly  verified  under  section  754,  Revised  Statutes,  facts  duly 
alleged  and  not  denied  are  deemed  true. 

Approved  in  Kentucky  v.  Powers,  201  U.  S.  34,  50  L.  Ed.  648,  26 
Sup.  Ct.  387,  Kentucky  v.  Powers,  139  Fed.  468,  Matter  of  Depue,  185 
N.  Y.  68,  77  N.  E.  800,  and  In  re  Chace,  26  R.  I.  360,  69  L.  R.  A.  498, 
58  Atl.  982,  all  reaffirming  rule. 
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Allegation  that  prisonor  is  held  contrary  to  law  and  Constitution,  is 
conclusion  of  law. 

Approved  in  Kohl  v.  Lehlback,  160  U.  S.  296,  40  L.  EcL  433, 16  Sup.  Ct. 
305,  reaffirming  rule ;  Craemer  v.  Washington,  168  U.  S.  129,  42  L.  Ed. 
^09,  18  Sup.  Ct.  3,  copies  of  process  or  proceedings  must  be  annexed  to 
petition  for  habeas  corpus,  alleging  detention  under  void  process. 

Decision  against  constitutional  right  as  nullity  subject  to  collateral 
attack.    Note,  39  L.  R.  A.  455. 

Habeas  corpus  is  not  warranted  by  fact  that  indictment  lacked  words 
"true  bill,"  and  was  found  by  mistake. 

Approved  in  Ex  parte  Pierce,  155  Fed.  666,  holding  extradition  will 
not  be  defeated  account  of  minor  defects  in  indictment ;  Hayes  v.  Palmer, 
21  App.  D.  C.  458,  holding  failure  of  indictment  to  contain  indorsement 
will  not  defeat  extradition. 

Extradition  warrant,   accompanied  by  copy  of  indictment,  is  prima 
facie  evidence  that  accused  is  fugitive. 

Approved  in  Ross  v.  Crofutt,  84  Conn.  374,  Ann.  Oas.  1912C,  1295, 
80  Atl.  91,  holding  Governor's  warrant  need  not  be  accompanied  by 
indictment  and  affidavits. 

Miscellaneous.  Cited  in  Loeb  v.  Columbia  Township,  179  U.  S.  481, 
45  L.  Ed.  286,  21  Sup.  Ct.  178,  holding  jurisdiction  of  United  States 
Supreme  Court  to  review  decision  of  Circuit  Court  under  act  Congress 
March  3,  1891,  §  5,.  on  ground  that  law  is  in  violation  of  United  States 
Constitution,  is  not  limited  to  case  where  question  is  raised  by  plaintiff, 
but  to  every  case  where  question  is  raised;  Field  v.  Barber  Asphalt 
Paving  Co.,  194  U.  S.  621,  48  L.  Ed.  1153,  24  Sup.  Ct.  784,  where  bill 
in  Circuit  Court  alleged  violation  of  constitutional  rights,  appeal  lies 
to  Supreme  Court,  even  though  question  of  jurisdiction  was  decided  in 
favor  of  appellant. 


160  U.  S.  247-259,  40  I>.  Ed.  414,  16  Sup.  Ct.  291,  IN  RE  SANTOED  FORK 
AND  TOOL  CO. 

After  remand,   lower  court  has  nothing  further  to  do  bat  execute 
mandate. 

Approved  in  United  States  v.  Terminal  R.  R.  Assn.,  236  U.  S.  200, 
59  L.  Ed.  537,  35  Sup.  Ct.  408,  holding  parties  to  unlawful  combination 
and  not  only  parties  to  suit  are  affected  by  decree  dissolving  combina- 
tion; Eastern  Cherokees  v.  United  States,  225  U.  S.  582,  56  L.  Ed.  1216, 
32  Sup.  Ct.  707,  holding  decision  of  Supreme  Court  cannot  be  challenged 
in  lower  court  by  supplemental  petition;  Illinois  v.  Illinois  Cent.  R.  R. 
Co.,  184  U.  S.  92,  46  L.  Ed.  447,  22  Sup.  Ct.  306,  holding  in  determining 
whether  piers  extended  into  lake  beyond  point  of  navigability,  Circuit 
Court,  after  remand  fof  further  investigation  of  the  facts,  is  not  con- 
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fined  to  size  and  capacity  of  vessels  employed  on  lake ;  Bell  v.  Arledge, 
219  Fed.  678,  135  C.  C.  A.  347,  holding  decision  on  appeal  is  res  adju- 
dicata  as  regards  subsequent  litigation;  Richards  v.  Harrison,  218  Fed. 
137,  holding  decree  for  payment  of  money  is  not  invalid  because  it 
does  not  direct  issuance  of  execution;  D'Arcy  v.  Jackson  Cushion 
Spring  Co.,  212  Fed.  891,  129  C.  C.  A.  409,  holding  where  case  has  been 
remanded  lower  court  cannot  reopen  case  for  further  evidence;  Chesa- 
peake etc.  R.  Co.  v.  McKell,  209  Fed.  517,  126  C.  C.  A.  336,  refusing 
to  disturb  question  decided  on  former  appeal;  Money  weight  Scale  Co. 
v.  Toledo  Computing  Scale  Co.,  199  Fed.  906,  118  C.  C.  A.  235;  holding 
lower  court  cannot  reopen  case  account  of  newly  discovered  evidence; 
United  States  v.  Terminal  Assn.,  197  Fed.  449,  holding  decree  entered 
according^  to  mandate  is  not  subject  to  collateral  attack;  Harrison  v. 
Clarke,  182  Fed.  768,  105  C.  C.  A.  197,  holding  lower  court  can  decree 
no  other  compensation  than  that  declared  in  mandate;  In  re  Lennox, 
181  Fed.  428,  holding  rehearing  is  not  allowable  by  lower  court  after 
mandate;  Messinger  v.  Anderson,  171  Fed.  790,  798,  96  C.  C.  A.  445, 
holding  Federal  court  need  not  follow  State  court's  construction  of 
will ;  Baltimore  Bldg.  etc.  Assn.  v.  Alderson,  99  Fed.  491,  39  C.  C.  A.  609, 
holding  where  mandate  from  Circuit  Court  of  Appeals  to  Circuit  Court 
directs  latter  to  vacate  sale  by  receiver  on  ground  of  lack  of  jurisdiction, 
Circuit  Court  has  jurisdiction  to  allow  sureties  of  receiver  who  paid  such 
money  into  treasury  upon  embezzlement  of  receiver  to  intervene;  Zeck- 
endorf  v.  Steinfeld,  15  Ariz.  339,  138  Pac.  1045,  holding  territorial 
court  cannot  hear  new  evidence  after  cause  has  been  remanded;  Sher- 
man v.  Ward,  9  Ariz.  330,  83  Pac.  357,  holding  decisions  of  Supreme 
Court  are  binding  in  subsequent  proceedings;  Taylor  v.  Colorado  Iron 
Works,  33  Colo.  185,  80  Pac.  130,  where  lower  court  is  directed  to  enter 
judgment,  such  judgment  is  virtually  that  of  appellate  court;  District 
of  Columbia  v.  Brewer,  32  App.  D.  C.  391,  holding  decision  of  Supreme 
Court  will  not  be  affected  by  decision  of  Federal  Supreme  Court  in 
another  case;  Warner  v.  Grayson,  24  App.  D.  C.  57,  holding  lower  court 
cannot  examine  remanded  decree;  Ex  parte  Mansfield,  11  App.  D.  C. 
561,  holding  where  cause  has  been  remanded  court  cannot  allow  amend- 
ment so  as  to  set  up  different  cause  of  action ;  Minnesota  Land  etc.  Co. 
v.  Munch,  118  Minn.  343,  344,  136  N.  W.  1028,  holding  lower  court  can- 
not amend  findings  of  fact  after  cause  has  been  remanded;  State  v. 
Thompson,  69  Neb.  160,  95  N.  W.  49,  where  mandate  directed  decree  for 
plaintiff  in  foreclosure,  lower  court  cannot  permit  parties  acquiring  interest 
in  mortgaged  premises  pending  appeal  to  intervene ;  Schnepper  v.  Whit- 
ing, 18  S.  D.  41,  99  N.  W.  86,  where  mandate  on  appeal  merely  orders 
reversal,  new  trial  must  be  had ;  Hebb  v.  County  Court,  49  W.  Va.  733, 
37  S.  E.  678,  holding,  after  mandamus  to  compel  recount  of  ballots, 
no  defense  against  recount  can  be  made;  In  re  Potts,  166  IT.  S.  266, 
41  L.  Ed.  995,  17  Sup.  Ct.  521,  after  decision  on  merits  by  Supreme 
Court,  Circuit  has  no  authority  to  grant  new  trial,  rehearing  or  amend- 
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ment;  Potts  v.  Crcager,  71  Fed.  576,  opinion  of  Supreme  Court  is  the 
law  of  the  case;  Bissell  Carpet  Sweeper  Co.  v.  Goshen  Sweeper  Co., 
72  Fed.  552,  19  C.  C.  A.  25,  extending  rule  prohibiting  trial  court's 
modification  of  mandate  to  that  of  Circuit  Court  of  Appeals;  In  re 
Gamewell  Fire- Alarm  Tel.  Co.,  73  Fed.  910,  20  C.  C.  A.  Ill,  court  below 
cannot  entertain  supplemental  bill  in  nature  of  review,  on  newly  discov- 
ered evidence,  after  decree  on  appeal;  Walker  v.  Brown,  86  Fed.  365, 
denying  motion  to  amend  answer  to  deny  fact  determined  by  Supreme 
Court ;  Chapman  v.  Yellow  Poplar  Lumber  Co.,  89  Fed.  904, 32  C.  C.  A.  402, 
refusal  to  compel  payment  of  costs  of  former  trial  before  granting 
new,  is  right  where  mandate  attached  no  such  condition;  Illinois  v. 
Illinois  Cent.  R.  R.  Co.,  91  Fed.  957,  34  C.  C.  A.  138,  where  Supreme 
Court  mandate  reserves  but  single  question  of  fact  for  further  deter- 
mination of  trial  court,  all  others  are  res  adjudicata;  Great  Western 
Tel.  Co.  v.  Burnham,  162  U.  S.  344,  40  L.  Ed.  993,  16  Sup.  Ct.  852,  and 
Stroheim  v.  Deimel,  77  Fed.  806,  23  C.  C.  A.  467,  arguendo. 

* 
Failure  to  give  full  effect  to  mandate  may  be  corrected  by  new  appeal 
or  mandamus.  N 

Approved  in  State  v.  Norris,  61  Neb.  463,  85  N.  W.  436,  following 
rule;  Matter  of  Eastern  Cherokees,  220  U.  S.  88,  89,  55  L.  Ed.  381, 
382,  31  Sup.  Ct.  373,  holding  appeal  will  not  lie  from  failure  to  conform 
to  mandate  after  delay  of  three  years;  St.  Louis  etc.  R.  R.  Co.  v.  Wa- 
bash R.  R.  Co.,  217  U.  S.  250,  54  L.  Ed.  755,  30  Sup.  Ct.  510,  holding 
certiorari  will  bring  up  decree  entered  after  mandate ;  Brown  v.  Lanyon 
Zinc  Co.,  179  Fed.  311, 102  C.  C.  A.  497,  refusing  to  review  prior  ruling 
as  regards  infringement;  Great  Northern  Ry.  Co.  v.  Western  Union 
Tel.  Co.,  174  Fed.  323,. 98  C.  C.  A.  193,  applying  rule  where  lower  court 
misconstrued  decree  of  appellate  court ;  Burns  v.  Cooper,  153  Fed.  151, 152, 
82  C.  C.  A.  300,  holding  decree  declaring  wife's  life  estate  liable  for  mort- 
gage debt  might  leave  determination  of  wife's  interest  to  subsequent 
litigation ;  James  v.  Central  Trust  Co.,  108  Fed.  931,  47  C.  C.  A.  374, 
holding  where  Circuit  Court  of  Appeals  remands  decree  of  Circuit 
Court  in  certain  respects,  if  the  Circuit  Court  errs  in  construing  opin- 
ion, remedy  is  by  appeal  from  modified  decree;  State  v.  Dickinson,  63 
Neb.  872,  89  N.  W.  432,  holding  misconstruction  by  District  Court  of 
mandate  from  Supreme  Court'  may  be  corrected  by  mandamus;  State 
v.  Omaha  Nat.  Bank,  60  Neb.  235,  82  N.  W.  851,  holding  when  judgment 
is  reversed  on  error  occurring  before  verdict,  verdict  is  nullified  and 
cause  stands  for  trial  de  novo;  Smith  v.  Vulcan  Iron  Works,  165  U.  S. 
526,  41  L.  Ed.  813,  17  Sup.  Ct.  410,  reaffirming  rule;  In  re  Blake,  175 
U.  S.  117,  44  L.  Ed.  95,  20  Sup.  Ct.  43,  refusing  mandamus  to  highest 
State  court,  where  error  afforded  remedy;  Bissell  Carpet  Sweeper  Co. 
v.  Goshen  Sweeper  Co.,  72  Fed.  548, 19  C.  C.  A.  25,  lower  court's  action, 
conforming  to  terms  of  mandate,  is  not  reviewable;  Merrill  v.  National 
Bank,  78  Fed.  208,  24  C.  C.  A.  63,  dismissing  appeal  to  Circuit  Court 


409  IN  RE  SANFORD  FORK  AND  TOOL  CO.    160  U.  8. 247-259 


of  Appeals  from  Circuit  Court  decree,  entered  in  accordance  with 
former's  mandate  on  previous  appeal  A 

Distinguished  in  dissenting  opinion  in  State  v.  Omaha  Nat.  Bank, 
60  Neb.  235,  82  N.  W.  854,  majority  holding  if  District  Court  miscon- 
strues mandate  of  Supreme  Court,  obedience  may  be  enforced  by  man- 
damus. 

When  mandamus  is  the  proper  remedy  against  public  officers.    Note, 
98  Am.  St  Rep.  904. 

* 

Lower  court's  action  In  deciding  matters  lert  open  by  mandate  is  re- 
viewable only  by  appeal. 

Approved  in  The  Union  Steamboat  Co.,  178  U.  S.  319,  44  L.  Ed.  1085, 
20  Sup.  Ct.  905,  holding  question  as  to  recoupment  of  one-half  the 
damages  to  cargo  from  moiety  of  damages  awarded  to  one  of  the  vessels 
in  collision,  if  not  raised  on  appeal,  remains  open  for  determination 
by  lower  court;  A.  D.  Howe  Mach.  Co.  v.  Dayton,  210  Fed.  803,  127 
C.  C.  A.  351,  holding  lower  court  may  determine  damages  where  appel- 
late court  decreed  infringement;  St.  Louis  etc.  R.  Co.  v.  Barker,  210 
Fed.  909,  913,  holding  lower  court  may  decide  ancillary  matters  not 
covered  by  mandate;  McCourt  v.  Singers-Bigger,  150  Fed.  104,  80 
C.  C.  A.  56,  decree  reviewable  which  adjudges  subsequent  issues  not 
determined  by  decree  which  was  basis  of  mandate;  United  States  v. 
Rio  Grande  Dam  etc.  Co.,  13  N.  M.,  401,  85  Pac.  397,  holding  lower  court 
may  continue  with  proceeding  where  mandate  did  not  refer  to  original  is- 
sues ;  In  re  Potts,  166  U.  S.  265,  41  L.  Ed.  995,  17  Sup.  Ct.  521,  issuing 
mandate  where  lower  court  granted  amendment  of  pleadings  after  man- 
date ;  Great  Western  Tel.  Co.  v.  Buraham,  162  U.  S.  343,  40  L.  Ed.  993, 
16  Sup.  Ct.  852,  and  Walker  v.  Brown,  86  Fed.  366,  arguendo. 

Conclusiveness  of  prior    decisions  on  subsequent    appeals.    Note, 
34  L.  R.  A.  324. 

Appellate  court's  decision  may  be  referred  to,  to  ascertain  intention 
of  mandate. 

Approved  in  The  Union  Steamboat  Co.,  178  U.  S.  319,  44  L.  Ed.  1085, 
20  Sup.  Ct.  905,  holding  opinion  of  Supreme  Court  may  be  consulted 
to  ascertain  what  was  decided ;  Carson  v.  Three  States  Lumber  Co.,  149 
Fed.  382,  79  C.  C.  A.  197  (affirming  142  Fed.  894),  holding  where  bill 
prayed  that  court  should  fix  reasonable  time  for  defendant  to  remove 
timber  from  certain  land,  opinion  of  appellate  court  fixing  such  time 
is  adjudication,  though  not  in  decree;  State  v.  Bank  of  Commerce,  96 
Tenn.  595,  36  S.  W.  720,  Supreme  Court  may  look  to  its  prior  opinion 
in  same  case,  in  connection  with  decree,  to  ascertain  what  was  decided. 

Appellate  court  will  construe  its  own  mandate  upon  application  for 
mandamus  or  new  appeal. 

Approved  in  Ex  parte  The  Republic  of  Colombia,  195  U.  S.  605,  49 
L.  Ed.  340,  25  Sup.  Ct.  107,  where  decree  bearing  interest  was  reversed 
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as  to  some  items  but  affirmed  as  to  others,  without  mentioning  interest, 
interest  should  be  allowed  on  items  affirmed;  Warren  v.  Robinson, 
21  Utah,  444,  61  Pac.  30,  holding  when  appeal  is  taken  from  judgment 
entered  under  mandate  of  appellate  court,  that  court  will  determine 
from  mandate  and  its  opinion  whether  inferior  court  has  proceeded  in 
accordance  therewith. 

Lower  court  may,  after  remand  for  further  proceedings,  allow  amend- 
ments to  pleadings. 

Approved  in  Ex  parte  Puller,  182  U.  S.  568,  45  L.  Ed.  1284,  21  Sup.  Ct. 
873,  holding  new  trial  for  newly  discovered  evidence  may  be  granted 
by  United  States  court  in  Indian  Territory  after  final  decision  by  Su- 
preme Court  of  United  States  under  Ark.  Stats.  (Mansf.  Dig.,  c.  119), 
§  5155,  made  applicable  to  Indian  Territory;  Hawkins  v.  Cleveland  etc. 
Ry.  Co.,  99  Fed.  324,  39  C.  C.  A.  538,  holding  where  decree  is  reversed 
without  direction  for  entry  of  particular  decree  but  for  further  pro- 
ceedings, lower  court  has  same  authority  to  permit  amendments  as  it 
had  before  entry  of  decree ;  Potts  v.  Creager,  71  Fed.  575  (see  Re  Potts, 
]66  U.  S.  266,  41  L.  Ed.  995,  17  Sup.  Ct.  520),  lower  court  may  allow 
amendments  and  grant  rehearing  where  decree  entered  under  mandate 
is  interlocutory. 

Plaintiff  setting  cause  for  hearing  admits  facts  of  answer  well  pleaded. 
Approved  in  City  of  Wichita  v.  Wichita  Water  Co.,  222  Fed.  792, 
138  G.  C.  A.  337,  holding  where  allegations  of  answer  are  admitted  only 
question  of  law  arises ;  Osborne  v.  San  Diego  Co.,  178  U.  S.  40,  44  L.  Ed. 
969,  20  Sup.  Ct.  867,  holding  where  answer  traverses  any  material  alle- 
gations of  bill,  decree  taken  pro  confesso  is  erroneous;  Vitzthum  v. 
Large,  162  Fed.  686,  refusing  to  allow  demurrer  to  answer  in  equity 
proceeding;  Jahn  v.  Champagne  Lumber  Co.,  157  Fed.  412,  applying 
rule  in  suit  for  personal  injuries ;  In  re  Waugh,  133  Fed.  285,  66  C.  C.  A. 
659,  by  moving  for  judgment  on  pleadings  in  bankruptcy,  petitioners 
admit  truth  of  facts  properly  pleaded  in  answers;  Landmark  v.  De 
Ferranti,  34  App.  D.  C.  450,  holding  plaintiff  may  set  cause  for  hear- 
ing on  exceptions  to  answer;  Garfield  v.  United  States,  31  App.  D.  C. 
335,  holding  demurrer  to  answer  will  be  deemed  admission  of  allega- 
tions as  to  fraud. 

Miscellaneous.  Cited  in  United  States  v.  Fisher,  222  U.  S.  209,  56 
L.  Ed.  168,  32  Sup.  Ct.  37,  holding  mandamus  will  lie  to  Secretary  of 
Interior  to  compel  restoration  of  names  on  rolls  of  Creek  Nation; 
United  States  v.  Marshall,  122  Fed.  430,  58  C.  C.  A.  410,  holding,  under 
Rev.  Stats.  Utah,  §  3597,  providing  that  in  condemnation  proceedings 
plaintiff  may  occupy  premises  pending  litigation,  that  where  pending 
appeal  against  it  in  ejectment  defendant  brought  condemnation  pro- 
ceedings and  occupied  land,  court,  on  affirmance  of  judgment  in  eject- 
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ment,  had  authority  to  suspend  order  of  restitution  pending  condemna- 
tion proceedings. 

160  TT.  8.  259-268,  40  I*  Ed.  418,  16  Sup.  Ot  269,  CENTRAL  S.  S.  00. 
▼.  KEEGAN. 

Members  of   crew  engaged  in  switching   cars   In    railroad  yard    axe 
fellow-servants. 

Following  held  to  be  fellow-servants :  Baltimore  etc.  Ry.  Co.  v.  Brown, 
146  Fed.  29,  76  C.  C.  A.  482,  foreman  or  gang  boss  and  laborer  working 
under  him;  Crosby  v.  Lehigh  Valley  R.  Co.,  137  Fed.  767,  70  C.  C.  A. 
199,  fireman  on  locomotive  and  conductor  of  train  approaching  from 
opposite  direction;  Phoenix  Bridge  Co.  v.  Castleberry,  131  Fed.  180, 
65  C.  C.  A.  481,  where  death  occurred  from  defect  in  temporary  struc- 
ture used  in  repairing  bridge,  foreman  and  workman;  Northern  Pao. 
R.  R.  Co.  v.  Peterson|  162  U.  S.  366,  40  L.  Ed.  998,  16  Sup.  Ct.  847, 
laborer  on  handcar,  and a trainmen  on  freight  train;  Oakes  v.  Mase, 
165  U.  S.  364,  41  L.  Ed.  747,  17  Sup.  Ct.  345,  conductor  and  engineer; 
Alaska  Min.  Co.  v.  Whelan,  168  U.  S.  89,  42  L.  Ed.  392,  18  Sup.  Ct.  42, 
foreman  and  miner;  New  England  R.  R.  Co.  v.  Conroy,  175  U.  S.  338, 
44  L.  Ed.  189,  20  Sup.  Ct.  90,  conductor  and  brakeman  on  freight  train ; 
Hermann  v.  Port  Blakely  Mill  Co.,  71  Fed.  859,  mate  of  unloading 
vessel,  and  workmen  on  wharf;  Cleveland  etc.  Ry.  Co.  v.  Brown,  73 
Fed.  973,  20  C.  C.  A.  147,  foreman  of  railroad  bridge  gang,  subordinate 
to  superintendent  and  laborer;  Balch  v.  Haas,  73  Fed.  980,  20  C.  C.  A. 
151,  construction  foreman  and  laborer;  Coulson  v.  Leonard,  77  Fed. 
540,  foreman  in  charge  of  and  assisting  laborers,  and  laborer;  Wright 
v.  Southern  Ry.  Co.,  80  Fed.  262,  conductor  and  engineer  of  train  col- 
liding with  handcar,  and  employee  thereon ;  Central  R.  R.  Co.  v.  Keegan, 
82  Fed.  174,  27  C.  C.  A.  105,  conductor,  foreman  driller,  coupler,  signal- 
man, pin-puller,  and  engineer;  Bowes  v.  Hopkins,  84  Fed.  769,  28 
C.  C.  A.  524,  members  of  switching  crew  and  yardmaster;  The  Miami, 
87  Fed.  760,  boatswain  and  mate,  both  engaged  in  lowering  boat ;  Grady 
v.  Southern  Ry.  Co.,  92  Fed.  493,  34  C.  C.  A.  494,  foreman  of  freight- 
car  repair-shop,  subordinate  to  master  car  builder  and  employee ;  Andre 
v.  Winslow  Bros.  Elev.  Co.,  117  Mich.  563,  76  N.  W.  87,  working  fore- 
man and  elevator  workman;  Goodwell  v.  Montana  etc.  Ry.  Co.,  18  Mont. 
300,  45  Pac.  213,  foreman  of  six  repairmen,  and  laborer;  Richmond 
Locomotive  Works  v.  Ford,  94  Va.  643,  27  S.  E.  511,  boss  without  power 
to  discharge  and  one  of  gang;  Jackson  v.  Norfolk  etc.  R.  R.  Co.,  43 
W.  Va.  387,  27  S.  E.  281,  and  Norfolk  etc.  R.  R.  Co.  v.  Houchins,  95 
Va.  409,  64  Am.  St  Rep.  801,  28  S.  E.  582,  conductor  and  brakeman; 
Southern  Indiana  Ry.  Co.  v.  Harrell,  161  Ind.  698,  700,  63  L.  R.  A.  460, 
68  N.  E.  265,  266,  foreman  and  workman  employed  in  building  bridge; 
Atchison  etc.  Bridge  Co.  v.  Miller,  71  Kan.  35,  80  Pac.  26,  member  of 
pile-driving  crew  and  machinist  employed  to  repair  stationary  engines 
engaged  in  building  bridge;  Ruemmeli-Braun  Co.  v.  Cahill,  14  Okl.  434, 


160  U.  S.  269-268        NOTES  ON  U.  S.  REPORTS. 


412 


79  Pac.  263,  chief  engineer  of  ice  plant  and  oiler  and  wiper;  Weeks  t. 
Scharer,  129  Fed.  335,  64  C.  C.  A.  11,  where  shift  boss  in  mine  could 
suspend  but  could  not  discharge  his  subordinates,  notice  to  him  of 
incompetency  of  fellow-servant  was  not  notice  to  master. 

Approved  in  Texas  etc.  Ry.  Co.  v.  Bourman,  212  U.  S.  541,  53  L.  Ed. 
644,  29  Sup.  Ct.  319,  holding  engineer  and  section  foreman  are  fellow- 
servants  ;  Wood  v.  Potlatch  Lumber  Co.,  213  Fed.  593,  594,  130  C.  C.  A. 
171,  holding  employees  assisting  in  making  repairs  were  fellow-servants ; 
Regan  v.  Parker- Washington  Co.,  205  Fed.  701,  L.  R.  A.  1915F,  810, 
123  C.  C.  A.  648,  holding  drillers  and  muckers  working  in  mine  were 
fellow-servants;  Kentucky  Block  Cannel  Coal  Co.  v.  Nance,  165  Fed. 
47,  91  C.  C.  A.  82,  holding  one  engaged  in  removing  pipe  from  mine  is 
not  fellow-servant  of  miner;  Katahdin  Pulp  etc.  Co.  v.  Peltomaa,  156 
Fed.  343,  84  C.  C.  A.  238,  discussing  admission  of  evidence  as  to  whether 
employees  were  fellow-servants;  National  Steel, Co.  v.  Lowe,  127  Fed. 
316,  62  C.  C.  A.  229,  holding,  under  the  facts  of  this  case,  plaintiff  and 
the  person  causing  the  injury  were  not  fellow-servants;  Pennsylvania 
Co.  v.  Fishack,  123  Fed.  471,  59  C.  C.  A.  269,  holding  yardmaster  in 
charge  of  switch -yards  is  fellow-servant  with  other  employees  engaged 
in  switching;  Chicago  House  Wrecking  Co.  v.  Birney,  117  Fed.  76,  77, 
54  C.  C.  A.  458,  holding,  under  the  facts  of  this  case,  question  whether 
plaintiff  and  B;  were  fellow-servants  was  for  jury;  Weeks  v.  Scharer, 
111  Fed.  335,  49  C.  C.  A.  372,  holding  shift  boss  in  chaTge  of  gang  of 
men  whose  duty  it  is  to  direct,  their  work  is  fellow-servant  of  men  in 
his  shift ;  McDonald  v.  Buckley,  109  Fed.  292,  48  C.  C.  A.  372,  holding 
general  foreman  directing  operation  of  pile-driver  and  giving  signal  for 
fall  of  hammer  is  fellow-servant  with  other  members  of  gang;  Lafay- 
ette Bridge  Co.  v.  Olsen,  108  Fed.  337,  54  L.  R.  A.  38,  47  C.  C.  A.  367, 
holding  bridge  company  is  responsible  for  death  of  employee  which 
occurred  through  breaking  of  timber  selected  by  foreman  and  defect 
in  which  could  have  .been  seen  by  inspection;  Stevens  v.  Chamberlain, 
100  Fed.  381,  382,  40  C.  C.  A.  421,  holding  machinist  in  mill  whose  duty 
it  was  to  make  general  repairs  was  fellow-employee  of  assistant 
machinist  whom  he  called  in  to  help  him  in  repairing  machine;  Fen- 
wick  v.  Illinois  Cent.  R.  R.  Co.,  100  Fed.  248,  40  C.  C.  A.  369,  holding 
foreman  of  switch  crew  is  fellow-servant  of  one  of  the  crew  under  him; 
Briegal  v.  Southern  Pac.  Co.,  98  Fed.  962,  39  C.  C.  A.  359,  holding  fire- 
man on  engine  who  oiled  turntable  by  direction  of  engineer,  whose  duty 
it  was  to  do  the  same,  is  fellow-employee  of  said  engineer;  Thomas  v. 
Cincinnati  etc.  Ry.  Co.,  97  Fed.  249,  holding  yardmaster,  who  is  respon- 
sible for  condition  of  yards,  is  fellow-servant  of  foreman  of  switching, 
gang  employed  under  him ;  Tomlinson  v.  Chicago  etc.  R.  R.  Co.,  97  Fed. 
254,  38  C.  C.  A.  148,  holding  bridge  builder  employed  by  railroad  com- 
pany and  furnished  with  cars  to  transport  him  and  assistants  and  tools 
is  fellow-servant  with  employees  in  charge  of  such  train ;  Reed  v.  Stock- 
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meyer,  74  Fed.  192,  20  C.  C.  A.  381,  question  of  employers'  liability 
tarns  rather  on  character  of  act  than  on  inter-relation  of  employees; 
Collins  v.  John  W.  Danforth  Co.,  36  App.  D.  C.  599,  refusing  to  hold 
master  for  negligence  of  fellow-servant;  Mejia  v.  Whitehouse,  19 
Hawaii,  159,  1  N.  C.  C.  A.  177,  and  Indianapolis  Traction  etc-  Co.  v. 
Kinney,  171  Ind.  622,  28  L.  R.  A.  (N.  8.)  711,  85  N.  E.  958,  both  hold- 
ing boss  of  gang  is  fellow-servant  of  laborers;  Southern  Indiana  R.  R. 
Co.  v.  Martin,  160  Ind.  286,  66  N.  E.  888,  889,  holding  complaint  which 
alleged  that  plaintiff  was  injured  while  removing  kinks  from  cable  as 
ordered  by  foreman  shows  that  foreman  was  fellow-servant;  Grattis  ▼. 
Kansas  City  ete.  G.  Ry.  Co.,  153  Mo.  402,  77  Am.  St.  Rep.  785,  55  S.  W. 
114,  holding  conductor,  engineer  and  fireman  of  same  railroad  are 
fellow-servants;  Zellars  v.  Missouri  Water  etc.  Co.,  92  Mo.  App.  126, 
holding  where  in  engine-room  there  were  two  shifts  of  workmen  each 
consisting  of  an  engineer  and  fireman,  and  first  shift  as  it  went  off  of 
duty  notified  the  engineer  that  shaft  was  out  of  repair,  but  the  engineer 
neglected  to  instruct  his  fireman,  the  fireman  could  not  recover  for  dam- 
ages sustained  by  the  shaft ;  Gregory  v.  Chicago  etc.  Ry.  Co.^  42  Mont. 
557,  113  Pac.  1125,  holding  head  carpenter  was  not  fellow-servant  of 
those  under  him;  Goodwell  v.  Montana  Cent.  Ry.  Co.,  18  Mont.  300,  45 
Pac.  213,  holding  foreman  of  gang  is  fellow-servant  of  laborers;  Pasco 
v.  Minneapolis  Steel  etc.  Co.,  105  Minn.  133, 18  L.  R.  A.  (N.  S.)  153,  117 
N.  W.  479,  and  Haley,  Chisholm  &  Movus  v.  Trice's  Admx.,  118  Va. 
606,  88  S.  E.  316,  both  holding  engineer  of  dinky  engine  was  fellow- 
servant  of  man  operating  steam-shovel;  Wiskie  v.  Montello  &  Co.,  Ill 
Wis.  450,  87  N.  W.  464,  holding  foreman  who  conducts  blasting  in 
quarry  is  fellow-servant  of  other  employees  assisting  him;  dissenting 
opinion  in  Missouri  etc.  Ry.  Co.  v.  Elliott,  102  Fed.  Ill,  42  C.  C.  A.  188, 
majority  holding  railroad  dispatcher  giving  orders  for  movement  of 
trains  is  not  fellow-servant  with  employee  operating  such  trains. 

Distinguished  in  Peirce  v.  Van  Dusen,  78  Fed.  705,  24  C.  C.  A.  280, 
in  suit  against  receiver,  under  Ohio  statute,  partially  abrogating  fellow- 
servant  rule;  Terre  Haute  etc.  R.  R.  Co.  v.  Rittenhouse,  28  Ind.  App. 
640,  62  N.  E.  298,  holding,  under  Employers'  Liability  Act,  §  1,  subd.  2, 
in  an  action  for  injuries  to  employee,  instruction  designating  plaintiff's 
superior  as  "employee"  is  not  erroneous;  Southern  Ry.  Co.  v.  Cheaves, 
84  Miss.  585,  36  South.  696,  rule  changed  by  Constitution;  Merrill  v. 
Oregon  etc.  R.  Co.,  29  Utah,  278,  110  Am.  St.  Rep.  695,  81  Pac.  88, 
master  must  use  ordinary  care  to  promulgate  and  enforce  reasonable 
rules  for  safety  of  servants,  not  merely  ordinary  care  in  selecting  ser- 
vants to  enforce  rules;  dissenting  opinion  in  Northern  Pac.  Ry.  Co.  v. 
Dixon,  194  U.  S.  349,  350,  48  L.  Ed.  1011,  1012,  24  Sup.  Ct.  683,  major- 
fty  holding  telegraph  operator  and  fireman  of  railway  train  fellow- 
servants. 

Servants  in  common  employment,  apart  from  statutes,  in  absence  of 
vice-principalship.    Note,  60  L.  R.  A.  431. 
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Vice-principalship  by  reason  of  superior  rank  of  negligent  servant. 

Note,  61  L.  IL  A.  523,  527,  577,  605. 
Character  of  act  causing  injury  as  determining  vice- principals  hi  p. 

Note,  54  L.  K.  A.  108,  117. 

Railroad   la  not  liable  to   switchman  Injured  because   of  failure  of 
oilier  employee  to  attend  to  brakes. 

Approved  in  Langhorne  v.  Simington,  188  Ala.  346,  66  South.  87, 
holding  laborer  working  in  dangerous  place  assumes  risk ;  Haskell  etc. 
Car  Co.  v.  Prezezdziankowski,  170  Ind.  10,  127  Am.  St  Rep.  352,  14 
L.  R.  A.  <N.  S.)  972,  83  N.  E.  630,  holding  master  not  liable  for  aet  of 
fellow-servant  in  placing  truck  on  track;  American  Tel.  etc.  Co.  v. 
Bower,  20  Ind.  App.  38,  49  N.  E.  184,  contract  of  service  implies  assump- 
tion of  risk  of  superior  servant's  negligence. 

Liability  of  master  for  foreman's  failure  to  designate  enough  bands 
to  perform  work.    Note,  40  L.  S.  A.  (N.  S.)  919. 

Miscellaneous.  Cited  in  Swift  v.  Short,  92  Fed.  570,  34  C.  C.  A.  545, 
employee  injured  by  defective  repairs  may  recover. 

160  U.  8.  268-276,  40  L.  Ed.  423,   16  Sup.  Ct.   294,   MOORE   v.   UNITED 

STATES. 

Indictment  charging  employer,  under  act  of  1875.  must  allege  receipt 
Of  money  as  official. 

Approved  in  Bromberger  v.  United  States,  128  Fed.  351,  63  C.  C.  A. 
76,  holding  an  indictment  under  U.  S.  Comp.  Stats.  1901,  p.  3691,  char- 
ging two  counts,  one  charging  defendant  with  embezzling  a  letter  con- 
taining articles  of  value,  and  the  other  charging  stealing  same  articles, 
are  ntit  repugnant;  In  re  Grin,  112  Fed.  800,  holding  where  defendant 
appropriated  to  his  own  use  money  of  his  employer  and  fled  to  Cali- 
fornia, the  indictment  under  Penal  Code  Cal.,  §§  503,  508,  was  suffi- 
cient; McBride  v.  United  States,  101  Fed.  822,  42  C.  C.  A.  38,  holding 
in  indictment  for  embezzlement,  founded  on  section  1  of  Act  March  3, 
1875,  description  of  money  as  consisting  of  so  many  dollars  and  cents 
is  sufficient;  In  re  Richter,  100  Fed.  297,  holding  charge  "that  defend- 
ant did  commit  embezzlement"  is  insufficient  in  indictment;  Qleason  v. 
State,  6  Ala.  App.  53,  60  South.  519,  holding  allegation  that  money  had 
come  into  accused's  hands  as  clerk  was  sufficient;  State  v.  Winstandley, 
154  Ind.  445,  57  N.  E.  110,  holding  indictment  for  embezzlement  under 
Bums'  Rev.  Stats.  1894,  §  2031,  Ind.,  which  stated  that  defendants  were 
president  and  secretary  of  insolvent  bank  and  received  deposits  know- 
ing condition  of  bank,  was  insufficient;  State  v.  Nicholls,  50  La.  Ann. 
702,  23  South.  981,  indictment  must  show  relation  of  accused  to  prop- 
erty alleged  to  be  embezzled. 

Construction  of  phrase  "by  virtue  of  employment  or  office"  in  em- 
bezzlement statute.    Note,  15  Ann.  Oas.  443,  444. 
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Embezzlement  by  one  without  authority  to  receive  money  or  prop- 
erty in  first  instance.    Note,  14  L.  R.  A.  (N.  8.)  5S5. 

In  absence  of  statute,  general  aTerment  of  amount  in  dollars  and  cents 
la  sufficient. 

Approved  in  Fields  v.  United  States,  27  App.  D.  C.  438,  439,  holding 
indictment  need  not  charge  how  money  was  unlawfully  converted. 

ATerment  of  general  sum  is  sufficient  in  charging  public  officer. 
Approved  in  Sigsbee  v.  State,  43  Fla.  533,  30  South.  818,  where  funds 
in  hands  of  public  officer  are  constantly  changing,  indictment  for  em- 
bezzlement need  not  allege  kind  of  money;  Territory  v.  Hale,  13  N.  M. 
188, 13  Ann.  Oas.  551,  81  Pac.  584,  applying  principle. 

Sufficiency  of  indictment  for  embezzlement  by  public  or  corporate 
office  with  respect  to  description  of  property.  Note,  21  Ann.  Oas. 
72,73. 

Defective  count  demurred  to  is  not  covered  by  section  1026,  Revised 
Statutes,  or  cured  by  verdict. 

Approved  in  United  States  v.  Johnson,  26  App.  D.  C.  140,  holding 
arrest  of  judgment  should  be  granted  where  demurrer  to  indictment  was 
overrulecL 

Embezzlement  differs  from  larceny  in  that  in  former  original  possession 
is  lawf  uL 

Approved  in  Grin  v.  Shine,  187*  U.  S.  196,  47  L.  Ed.  1&8,  23  Sup.  Ct. 
104,  holding,  under  Cal.  Code,  embezzlement  is  fraudulent  appropria- 
tion of  property  intrusted,  and  in  larceny,  felonious  intent  must  exist 
at  time  of  taking;  United  States  v.  Allen,  150  Fed.  153,  holding  indict- 
ment bad  which  did  not  allege  that  funds  came  into  defendant's  posses- 
sion by  virtue  of  his  employment;  Dimmick  v.  United  States,  121  Fed. 
641,  57  C.  C.  A.  664,  holding  in  indictment  for  embezzlement  for  failure 
to  deposit  as  required  by  U.  S,  Comp.  Stats.  1901,  p.  3705,  it  is  not 
necessary  to  describe  the  money;  McKnight  v.  United  States,  97  Fed. 
215,  38  C.  C.  A.  115,  holding  indictment  for  embezzlement  which  avers 
that  defendant  wrongfully  used  bank's  money  in  his  care  for  purpose 
of  bribing  city  officials  in  his  own  interest  sufficiently  avers  an  appro- 
priation; State  v.  Nicholls,  50  La.  Ann.  701,  23  South.  981,  word  "em- 
bezzle," without  qualification  or  explanation,  sufficiently  describes  crime. 

Distinction  between  larceny  and  embezzlement.  Note,  13  Ann.  Oas. 
882. 

160  U.  S.  276-288,  40  Ii.  Ed.  426,  16  Sup.  Ct.  278,  KEANE  v.  BBYOOEB. 

Title  under  university  commissioners,  selecting  land  under  act  of  1854, 
prevails  against  later  entry. 

Approved  in  Davis  v.  Magoun,  109  Iowa,  3£6,  80  N.  W.  429,  one  whose 
entry  is  erroneously  canceled  and  then  reinstated,  is  equitable  owner 
from  time  of  reinstatement. 
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Miscellaneous.  Cited  in  Altschul  v.  Rogers,  22  Idaho,  516,  126  Pac 
1050,  holding  entries  could  not  he  made  on  direct  land  for  purposes  of 
speculation. 

160  U.  8.  288-293,  40  I*  Ed.  430,  16  Sup.  Ct.  276,  JERSEY  CITY  ETC. 
B.  B.  CO.  v.  MORGAN. 

Supreme  Court  will  not  review  State  decision  as  to  effect  of  abrasion 
on  sliver  coin,  when  no  Federal  right  claimed. 

Approved  in  Coder  v.  Arts,  213  U.  S.  238, 16  Ann,  Oaa.  1008,  53  L.  Ed. 
779,  29  Sup.  Ct.  436,  holding  determination  of  validity  of  lien  under 
Bankruptcy  Act  presents  Federal  question ;  Chapman  v.  Bowen,  207  U.  S. 
92,  52  L.  Ed.  118,  28  Sup.  Ct.  32,  holding  denial  of  claim  in  bankruptcy 
proceeding  does  not  raise  Federal  question;  De  Lamar's  Nevada  Gold 
Min.  Co.  v.  Nesbit,  177  U.  S.  529,  44  L.  Ed.  874,  20  Sup.  Ct.  718,  hold- 
ing fact  that  defendant  in  suit  to  quiet  title  to  mining  claim  claims  title 
under  mineral  laws  of  United  States  is  not  sufficient  to  raise  Federal 
question  which  will  sustain  writ  of  error  to  State  court ;  Conde  v.  York, 
168  U.  S.  650,  42  L.  Ed.  613,  18  Sup.  Ct.  237,  where  controversy  is  only 
as  to  which  claimant  has  superior  equity  in  fund,  statute  being  only  col- 
laterally involved,  Supreme  Court  has  no  jurisdiction  to  review  State 
court's  judgment;  dissenting  opinion  in  St.  Louis  etc.  Ry.  Co.  v.  Mc- 
Whirter,  229  U.  S.  287,  57  L.  Ed.  1190,  33  Sup.  Ct.  858,  majority  hold- 
ing conviction  for  violation  of  Hours  of  Service  Act  raises  Federal 
question. 

Meaning  of  "mutilate."    Note,  1  Ann.  Cas.  25. 

Tender  of  old,  worn,  or  mutilated  coin.    Note,  33  L.  R.  A.  826. 

Character  or  condition  of  coin  or  currency  tendered  in  payment  of 
fare.     Note,  35  L.  R.  A.  (N.  S.)  1031. 


160  U.  S.  293-303,  40  I*  Ed.  432,  16  Sup.  Ct.  304,  KOHL  v.  LEHLBACK. 

Facts  duly  alleged  are  deemed  true  unless  denied  or  controlled  by 
evidence. 

Approved  in  Thomas  v.  Winne,  122  Fed.  397,  58  C.  C.  A.  613,  holding 
upon  petition  for  habeas  corpus  on  ground  that  person  enlisting  in  navy 
was  under  age,  no  issue  of  intoxication  of  recruit  is  presented. 

General  averment  of  detention  contrary  to  Constitution  and  laws  is 
conclusion  of  law. 

Approved  in  Dodge  v.  Ellis,  195  U.  S.  626,  49  L.  Ed.  350,  25  Sup.  Ct. 
791,  applying  rule;  Craemer  v.  Washington,  168  U.  S.  129,  42  L.  Ed.  409, 
18  Sup.  Ct.  3,  copies  of  process  or  proceedings  must  be  annexed  to  peti- 
tion for  habeas  corpus,  alleging  detention  under  void  process. 

When  a  prisoner  may  be  released  on  habeas  corpus  after  judgment 
and  sentence.    Note,  87  Am.  St  Rep.  201. 


417  KOHL  v.  LEHLBACK.  160  U.  S.  293-303 

Appeal  from  Judgment  of  conviction  is  not  necessary  incident  to  due 


Approved  in  Kentucky  v.  Powers,  139  Fed.  490,  reaffirming  rule;  Mur- 
phy v.  Massachusetts,  177  U.  S.  158,  44  L.  Ed.  713,  20  Sup.  Ct.  640, 
holding  appeal  by  defendant  in  criminal  case  is  not  element  of  due  pro- 
cess, and  the  right  may  be  accorded  on  such  conditions  as  State  deems 
proper. 

Constitutionality   of  statute   denying  right  of  appeal  in   certain 
classes  of  cases.    Note,  19  L.  R.  A.  (N.  8.)  377. 

Federal  court  will  not  issue  habeas  corpus  where  State  court  has 
denied  appeal  under  State  law. 

Approved  in  Nordstrom  v.  Van  De  Venter,  181  U.  S.  616,  45  L.  Ed. 
1029,  21  Sup.  Ct.  923,  and  Boesel  v.  Kirk,  172  U.  S.  646,  43  L.  Ed.  1183, 
19  Sup.  Ct.  879,  both  following  rule;  In  re  Boardman,  169  U.  S.  44,  42 
L.  Ed.  655,  18  Sup.  Ct/293,  refusing  writ  where  State  court  denied  cer- 
tificate of  probable  cause;  Re  Lincoln,  202  U.  S.  181,  50  L.  Ed.  986,  26 
Sup.  Ct.  602,  denying  habeas  corpus  to  person  convicted  in  District  Court 
of  bringing  liquor  into  Indian  country,  when  term  of  imprisonment  had 
expired;  Erickson  v.  Hodges,  179  Fed.  180,  102  C.  C.  A.  443,  holding 
Federal  court  will  follow  State  court's  determination  of  sufficiency  of 
charge.     , 

Juror's  disqualification,  by  reason  of  alienage,  Is  waived  by  falluxf 
to  object  for  any  reason. 

Approved  in  Clifford  v.  Reumpler,  177  U.  S.  693,  44  L.  Ed.  945,  20 
Sup.  Ct.  1028,  and  State  v.  Coleman,  17  S.  D.  619,  98  N.  W.  181,  both 
reaffirming  rule;  Queenan  v.  Oklahoma,  190  U.  S.  551,  47  L.  Ed.  1178, 
23  Sup.  Ct.  764,  holding  fact  that  juror  has  been  convicted  of  felony  is 
waived  by  failure  to  raise  question  before  verdict;  Raub  v.  Carpenter, 
187  U.  S.  163,  47  L.  Ed.  121,  23  Sup.  Ct.  74,  holding  refusal  to  grant  new 
trial  because  of  incompetency  of  juror  is  proper  where  verdict  rendered 
was  the  only  proper  one;  Papernow  v.  Standard  Oil  Co.,  228  Fed.  400, 
holding  failure  to  object  will  bar  right  to  new  trial;  In  re  Moran,  144 
Fed.  605,  75  C.  C.  A.  396,  selection  of  grand  jurors  in  way  not  author- 
ized by  statute  not  violative  of  Federal  Constitution;  Deming  v.  Mc- 
Claughry,  113  Fed.  651,  51  C.  C.  A.  349,  holding  officers  of  regular  army 
are  incompetent,  under  seventy-seventh  article  of  war,  to  try  members 
of  voluntary  forces  raised  under  acts  of  April  22,  1898,  and  March  2, 
1899;  Vincent  v.  Smith,  13  Ariz.  347,  114  Pac.  557,  holding  subsequent 
discovery  of  disqualification  will  not  warrant  setting  aside  of  verdict; 
Commonwealth  v.  Wong  Chung,  186  Mass.  236,  71  N.  £.  294,  where, 
after  trial,  discovered  that  juror  had  been  convicted  of  felony,  defend- 
ant not  entitled  to  new  trial  as  matter  of  law;  Dickerson  v.  North  Jer- 
sey Ry.  Co.,  68  N.  J.  L.  46,  52  Atl.  214,  holding  fact  that  one  juror  does 
not  understand  English  language  is  not  ground  for  setting  aside  verdict; 
XVII— 27 
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State  v.  Goetz,  21  N.  D.  570,  131  N.  W.  515,  holding  denying  challenge 
for  cause  is  not  error  unless  peremptory  challenges  are  exhausted  j 
Queenan  v.  Territory,  11  Okl.  268,  61  L.  R.  A.  324,  71  Pac.  220,  that 
juror  had  been  convicted  of  felony,  though  ground  of  challenge,  not  de- 
nial of  due  process  of  law ;  Ex  parte  Martinez,  66  Tex.  Cr.  69, 145  S.  W. 
994,  holding  right  to  challenge  grand  jury  exists  until  case  is  called  for 
trial;  Busey  v.  State,  85  Md.  118,  36  Atl.  257,  verdict  will  not  be  set 
aside  for  incompetency  of  juror  unless  moving  party  was  ignorant  of 
ground  of  challenge  on  impaneling;  State  v.  Durnam,  73  Minn.  162,  75 
N.  W.  1129,  objection  to  form  of  State's  challenges  to  jurors  is  waived 
by  defendants'  joining  issue  without  objection. 

Distinguished  in  McClaughry  v.  Deming,  186  U.  S.  66,  46  L.  Ed.  1066, 
22  Sup.  Ct.  793,  holding  court-martial  composed  of  officers  of  regular 
army  of  United  States,  under  seventy-seventh  article  of  war,  has  no 
jurisdiction  to  try  soldier  of  volunteer  army. 

Unknown  disqualification  of  juror  as  ground,  for  new  trial.    Note, 
50  L.  R.  A.  (N.  S.)  965,  974. 


160  XT.  S.  303-319,  40  L.  Ed.  436,  16  Sup.  Ct  282,  HAWS  V.  VICTORIA 
COPPER  BUN.  CO. 

Supreme  Court  can  review  only  sufficiency  of  findings  and  rulings  on 
evidence,  on  appeal  from  territorial  court. 

Approved  in  Gildersleeve  v.  New  Mexico  Min.  Co.,  161  U.  S.  577,  40 
L.  Ed.  814,  16  Sup.  Ct.  664,  Salina  Stock  Co.  v.  Salina  Creek  Co.,  163 
U.  S.  118,  41  L.  Ed.  93,  16  Sup.  Ct.  1039,  Harrison  v.  Perea,  168  U.  S. 
323,  42  L.  Ed.  482,  18  Sup.  Ct.  134,  and  Karrick  v.  Hannaman,  168  U.  S. 
333,  42  L.  Ed.  489,  18  Sup.  Ct.  138,  all  reaffirming  rule;  Marshall  v. 
Burtis,  172  U.  S.  635,  43  L.  Ed.  581,  19  Sup.  Ct.  292,  in  absence  of  find- 
ings of  fact  or  statement,  judgment  below  must  be  affirmed;  Eagle  Min- 
ing etc.  Co.  v.  Hamilton,  218  U.  S.  515,  516,  64  L.  Ed.  1132,  31  Sup.  Ct. 
27,  applying  principle;  Rosaly  v.  Graham  y  Frazer,  227  U.  S.  590,  57 
L.  Ed.  658,  33  Sup.  Ct.  333,  applying  rule  to  appeal  from  Supreme  Court 
of  Porto  Rico;  Citizens  Nat.  Bank  v.  Davisson,  229  U.  S.  217,  Ann.  Oas. 
1915A,  272,  57  L.  Ed.  1156,  33  Sup.  Ct.  625,  applying  rule  on  appeal  from 
Territory  of  New  Mexico;  Zeckendorf  v.  Steinfeld,  15  Ariz.  338,  138 
Pac.  1045,  holding  District  Court  cannot  reopen  cause  after  same  has 
been  remanded  from  Supreme  Court;  Worthen  v.  Sidway,  72  Ark.  224, 
79  S.  W.  780,  attempted  location  of  placer  claim  by  posting  notice  on 
tree  claiming  entire  quarter-section  of  surveyed  land,  but  without  at- 
tempt to  mark  location  on  ground,  insufficient. 

Territorial  Supreme  Court's  affirmance  of  trial  court's  findings  answers 
purpose  of  finding,  on  appeal. 

Approved  in  Kelsey  v.  Crowther,  162  U.  S.  409,  40  L.  Ed.  1019,  16 
Sup.  Ct.  810,  and  Ogden  City  v.  Armstrong,  168  U.  S.  235,  42  L.  Ed. 
451,  18  Sup.  Ct.  102,  reaffirming  rule. 


419  HAWS  v.  VICTORIA  COPPER  MIN*  CO.    160  U.  S.  303-319 

Belocator,  ousting  original  occupant,  cannot  defeat  action  by  latter 
by  defense  invalidating  relocation  as  welL 

Approved  in  Walton  v.  Wild  Goose  Min.  etc.  Co.,  123  Fed.  218,  60 
C.  C.  A.  155,  holding  notices  of  location  of  mining  claims  are  to  be 
liberally  construed  and  mistakes  as  to  courses  and  distances  will  not 
invalidate;  Mcintosh  v.  Price,  121  Fed.  718,  58  C.  C.  A.  136,  holding 
second  locator  cannot  enter  within  boundaries  of  placer  claim  as  staked 
by  prior  locator  and  make  valid  location  of  ground  of  which  first  locator 
is  in  possession;  Oregon  King  Min.  Co.  v.  Brown,  11 9  Fed.  56,  55 
C.  C.  A.  626,  holding,  under  U.  S.  Comp.  Stats.  1901,  p.  1426,  relating 
to  locations  of  mining  claims,  boundary  lines  need  not  be  indicated  by 
physical  marks,  and  traceable  markings  are  sufficient;  Cosmos  Explo- 
ration Co.  v.  Gray  Eagle  Oil  Co.,  112  Fed.  17,  61  L.  R.  A.  230,  50  C.  C.  A. 
79,  holding  public  lands  are  not  "vacant  and  open  to  settlement,"  under 
30  Stat.  36,  where  they  are  in  actual  occupancy  of  others  engaged  in 
exploring  for  oil. 

Relocations  by  employee  of  occupant  and  confederate,  illegally  ousting 
occupant,  are  fraudulent  and  Invalid. 

Approved  in  Thompson  v.  Burk,  2  Alaska,  253,  one  occupying  fiduciary 
relation  to  original  locator  will  not  be  permitted  to  relocate  secretly; 
Argentine  Min.  Co.  v.  Benedict,  18  Utah,  192,  55  Pac.  562,  attempt  of 
agent  employed  to  do  assessment  work  to  relocate,  after  failure  to  do 
werk,  is  fraud  on  principal. 

Location  of  mining  claim.    Note,  7  L.  R.  A.  (N.  8.)  863,  864,  867. 

Rule  that  one  must  recover  on  strength  of  own  title  is  not  available 
to  Intruder. 

Approved  in  Clipper  Min.  Co.  v.  Eli  Min.  etc.  Co.,  194  U.  S.  231,  48 
L.  Ed.  951,  952,  24  Sup.  Ct.  632,  entry  on  placer  claim  to  prospect  for 
unknown  lodes  against  will  of  placer  claimant  trespass  which  can  initi- 
ate no  title;  Harvey  v.  Holies,  160  Fed.  538,  holding  one  in  adverse 
possession  of  homestead  lands  for  period  of  ten  years  acquired  good 
title;  Biglow  v.  Conradt,  159  Fed.  870,  87  C.  C.  A.  48,  holding  one 
intruding  on  mining  claim  could  claim  no  title  by  reason  of  that  fact; 
Overgaard  v.  Westerberg,  3  Alaska,  187,  holding  one  bringing  suit  in 
ejectment  must  prove  affirmative  of  issue ;  Zeiger  v.  Dowdy,  13  Ariz.  335, 
114  Pac.  566,  holding  defendant  in  ejectment  might  show  grantor  in  pos- 
session at  time  plaintiff  attempted  to  make  location ;  Tapia  v.  Williams, 
172  Ala.  24,  54  South.  615,  holding  attornment  of  occupants  is  prima 
facie  evidence  of  title;  Little  Sespe  Consol.  Oil  Co.  v.  Bacigalupi,  167 
Cal.  386, 139  Pac.  804,  refusing  to  uphold  entry  on  Indian  land  made  in 
bad  faith;  Nash  v.  McNamara,  30  Ncv.  134,  133  Am.  St  Rep.  694,  16 
L.  R.  A.  (N.  8.)  168,  93  Pac.  408,  holding  mining  claims  could  not  be 
located  after  posting  of  notice ;  Holden  v.  Lynn,  30  Okl.  668,  38  L.  R.  A. 
(N.  8.)  239,  120  Pac.  248,  holding  in  action  for  trespass  defendant  can- 
not plead  that  lease  of  Indian  land  had  not  been  approved  by  secretary; 
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Cullen  v.  Bowen,  36  Wash.  667,  79  Pac.  305,  in  action  for  negligent 
burning  of  building,  defendant  cannot  dispute  validity  of  will  under 
which  plaintiff  holds  land  on  which  buildings  situated ;  Marshall  v.  Stal- 
naker,  70  W.  Va.  399,  74  S.  E.  50,  holding  recovery  in  ejectment  must 
be  founded  on  more  than  prior  possession ;  Meydenbauer  v.  Stevens,  78 
Fed.  794,  possession,  although  under  defective  location,  suffices  to  main- 
tain, ejectment;  Tustin  v.  Adams,  87  Fed.  380,  one  in  unlawful  posses- 
sion, as  against  government,  cannot  be  dispossessed  by  another;  Mery 
v.  Brodt,  121  Cal.  336,  53  Pac.  820,  valid  locator  of  mining  claim  may 
sue  prior  fraudulent  patentee  for  conveyance;  Harris  v.  Kellogg,  117 
Cal.  489,  49  Pac.  709,  in  action  to  recover  mining  claim,  it  is  for  defend- 
ant to  prove  plaintiff's  abandonment  or  failure  to  do  work;  Wilson  v. 
Triumph  Consol.  Min.  Co.,  19  Utah,  75,  75  Am.  St.  Rep.  723,  56  Pac. 
303,  lease  and  bond  from  administrator  under  order  of  court,  and  actual 
possession,  is  sufficient  against  trespasser;  dissenting  opinion  in  Dodge  v. 
Irvington  Land  Co.,  158  Ala.  107,  22  L.  R.  A.  (N.  S.)  1100,  48  South. 
387,  majority  holding  possession  of  land  under  color  of  title  is  sufficient 
to  support  action  of  ejectment. 

Location  notice  need  not  be  filed  where  roles  of  district  have  fallen 
into  disuse. 

_  Approved  in  Thompson  v.  Allen,  1  Alaska,  639,  reaffirming  rule;  Mc- 
Kinley  Creek  Mining  Co.  v.  Alaska  etc.  Min.  Co.,  183  U.  S.  570,  46 
L.  Ed.  334,  22  Sup.  Ct.  87,  holding  sufficient  location  of  placer  mining 
claim  is  made  by  notices  upon  a  stump  in  creek,  of  claim  fifteen  thou- 
sand feet  along  creek  bottom  and  extending  three  hundred  feet  each 
way,  adding  that  'it  is  extension  of  another  claim  named  certain  dis- 
tance from  falls  of  said  creek;  Sturtevant  v.  Vogel,  167  Fed.  450,  93 
C.  C.*A.  84,  holding  laws  of  Alaska  do  not  require  recording  of  mining 
locations;  Peters  v.  Tonopah  Min.  Co.,  120  Fed.  589,  holding  neither 
laws  of  United  States  or  Nevada  require  notice  of  location  of 
lode  mining  claim  to  be  recorded,  and  unless  mining  district  requires 
such  recording  allegation  of  recording  is  immaterial;  Deeney  v.  Mineral 
Creek  Mill  Co.,  11  N.  M.  291,  67  Pac.  725,  in  New  Mexico,  preliminary 
or  discovery  notice  of  location  unknown. 

Distinguished  in  Ford  v.  Campbell,  29  Nev.  587,  92  Pac.  208,  holding 
mining  location  must  be  recorded  to  be  valid. 


160  TJ.  8.  319-326,  40  la.  Ed.  441,  16  Sup.  Ct.  288,  MABKHAM  V.  UNITED 
STATES. 

Essentials  of  indictment  for  perjury,  under  section  4744,  Revised  Stat- 
utes, and  act  of  March  3,  1891,  stated. 

Approved  in  United  States  v.  Salen,  216  Fed.  422,  and  United  States 
v.  Ammerman,  176  Fed.  637,  both  holding  indictment  must  allege  that 
perjured  testimony  was  material;  United  States  v.  Howard,  132  Fed. 
334,  indictment  for  perjury  sufficient  if  averments  appear  in  any  form 
or  may  by  fair  construction  be  found  anywhere  in  text;  Bartlett  v. 


43  LEHIGH  MIN.  ETC.  CO.  v.  KELLY,    160  U.  S.  327-365 

United  States,  106  Fed.  885,  46  C.  C.  A.  19,  holding  indictment  for  per- 
Ju?  accusing  defendant  with  having  sworn  falsely  to  schedule  in  bank-< 
^ptcy   is  fatally  defective  because  it  directly  charges  that  he  had  other1 

Property. 

Indictments  for  perjury.    Note,  124  Am.  St  Rep.  674. 

Ixuilctinent  may  set  forth  substance  of  offense  without  reciting  details 
•^   circumstances. 

8  approved  in  Hendricks  v.  United  States,  223  U.  S.  184,  56  L.  Ed.  396, 

*»  32   Sup.  Ct.  313,  holding  indictment  need  not  allege  how  perjured 

T**«uce  was  material ;  United  States  v.  Johnston,  232  Fed.  978,  holding 

^Wtment  may  allege  conspiracy  in  general  terms;  Baskin  v.  United 

^tes,  209  Fed.  744,  745,  746,  747,  126  C.  C.  A.  464,  holding  general 

**snaaents  of  materiality  are  sufficient;  United  States  v.  Howard,  132 

^*d.  359,  not  necessary  in  indictment  for  perjury  to  set  forth  details 

showing  materiality. 

Section  1025,  Revised  Statutes,  does  not  dispense  with  requirement  of 
lection  5396,  requiring  statement  of  substance  of  offense. 

Approved  in  Moffatt  ▼.  United  States,  232  Fed.  531,  holding  in- 
dictment for  using  mails  to  defraud  must  set  out  fraudulent  seheme; 
dissenting  opinion  in  Kovoloff  v.  United  States,  202  Fed.  479,  120 
C.  C.  A.  605,  majority  upholding  indictment  which  alleged  wherein  in- 
dictment was  false. 

Sufficiency  of  averment  in  indictment  or  information  for  perjury 
as  to  jurisdiction  or  authority  to  administer  oath.  Note,  32 
L.  R.  A.  (N.  8.)  148. 

Miscellaneous.  Cited  in  Modox  Co.  v.  Moxie  Nerve  Food  Co.,  162  Fed. 
652,  89  C.  C.  A.  441,  holding  objections  to  affidavits  in  support  of  motion 
must  be  made  before  hearing  of  motion. 

160  U.  8.  327-355,  40  I*  Ed.  444,  16  Sup.  Ct  3(77,  LEHIGH  MIN.  ETC. 
CO.  T.  KELLY. 

Circuit  Court's  jurisdiction  cannot  be  affected  by  motive  for  absolute 
transfer  to  citizen  of  another  State. 

Approved  in  Blair  v.  Chicago,  201  U.  S.  448,  50  L.  Ed.  821,  26  Sup. 
Ct.  427,  and  Cole  v.  Philadelphia  etc.  Ry.  Co.,  140  Fed.  946,  both  re- 
affirming rule;  Fraser  v.  Cole,  214  Fed.  561,  131  C.  C.  A.  102,  holding 
intervention  of  local  parties  will  not  defeat  jurisdiction  of  suit  by 
foreign  legatee  against  executor  of  estate;  Irvine  Co.  v.  Bond,  74  Fed. 
854,  where  party  formed  corporation  of  himself  and  employees  and  con- 
veyed thereto;  Ashley  v.  Board  of  Supervisors,  83  Fed.  537,  27  C.  C.  A. 
585,  applying  rule  where  municipal  bonds  were  transferred. 

Circuit  Court  will  dismiss  suit  where  transfer  is  merely  colorable  and 
for  jurisdictional  purposes. 

.  Approved  in  Steigleder  v.  McQncsten,  198  U.  S.  143,  49  L.  Ed.  987,  25 
Sup.  Ct.  616,  Supreme  Court  will  examine  evidence  of  citizenship  al- 
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though  motion  in  lower  court  simply  stated  that  parties  were  residents 
of  same  State  where  question  of  citizenship  considered;  Kardo  Co.  v. 
Adams,  231  Fed.  955,  holding  suit  under  patent  laws  is  within  jurisdic- 
tion of  Federal  courts  without  regard  to  parties ;  O'Neil  v.  Wolcott  Min. 
Co.,  174  Fed.  538,  27  L.  R.  A.  (N.  S.)  200,  98  C.  C.  A.  309,  holding  as- 
signee of  cause  of  action  may  invoke  jurisdiction  of  Federal  court  if 
transfer  was  absolute  and  real;  Hartford  Fire  Ins.  Co.  v.  Erie  R.  Co., 
172  Fed.  902,  refusing  to  allow  suit  by  assignee  when  right  did  not  exist 
in  assignor;  Kreider  v.  Cole,  149  Fed.  649,  79  C.  C.  A.  339,  where  Penn- 
sylvania corporation  desired  to  have  receiver  appointed  in  Federal  court, 
and  transferred  stocks  and  bonds  of  little  value  to  clerk  for  no  con- 
sideration, but  his  signing  bill;  Turnbull  v.  Ross,  141  Fed.  652,  72 
C.  C.  A.  609,  trial  judge  may  dismiss  suit  when  satisfied  of  collusive 
transfer,  even  though  he  had  previously  overruled  motion  to  dismiss  on 
that  ground ;  Alabama  etc.  R.  R.  Co.  v.  Carroll,  84  Fed.  780,  28  C.  C.  A. 
207,  evidence  of  removal  of  residence  without  intention  to  permanently 
change  domicile,  justifies  dismissal  by  Federal  court. 

Distinguished  in  Slaughter  v.  Mallet  Land  etc.  Co.,  141  Fed.  287,  72 
C.  C.  A.  430,  where  transfer  of  partnership  property  to  corporation  for 
stock  is  bona  fide  and  no  reconveyance  contemplated;  Scott  v.  Mineral 
Development  Co.,  130  Fed.  499,  64  C.  C.  A.  659,  holding  under  circum- 
stances that  conveyance  was  bona  fide. 

No  consideration  la  presumed  for  transfer  from  one  corporation  having 
same  directors  and  organized  for  jurisdictional  purpose. 

Approved  in  Southern  Realty  Invest.  Co.  v.  Walker,  211  U.  S.  607, 
53  L.  Ed.  348,  29  Sup.  Ct.  211,  Miller  &  Lux  v.  East  Side  Canal  &  Irr. 
Co.,  211  U.  S.  300,  53  L.  Ed.  193,  29  Sup.  Ct.  Ill,  and  Moss  &  Co.  v. 
McCarthy,  191  Fed.  208,  all  dismissing  suit  by  corporation  organized  for 
jurisdictional  purposes;  Riverdale  Cotton  Mills  v.  Alabama  etc.  Mfg.  Co,, 
198  U.  S.  199,  200,  49  L.  Ed.  1016,  1017,  25  Sup.  Ct.  629,  one  of  two  cor- 
porations bearing  same  name,  but  incorporated  in  different  States  cannot 
attack  foreclosure  by  Federal  court  against  property  held  under  common 
corporate  name,  proceedings  being  on  suppositions  of  single  entity; 
Phoenix-Buttes  Gold  Min.  Co.  v.  Winstead,  226  Fed.  856,  861,  862,  hold- 
ing defendant  may  attack  jurisdiction  of  court  after  case  had  gone  to 
trial;  Hatcher  v.  United  Leasing  Co.,  75  Fed.  370,  where  insolvent  min- 
ing company  leased  property  to  new  corporation  formed  of  same  stock- 
holders, both  are  chargeable  with  mechanic's  lien  for  labor  furnished 
latter;  Oriental  Investment  Co.  v.  Barclay,  25  Tex-  Civ.  558,  64  S.  W. 
88,  holding  where  corporation  owning  hotel  leased  it  to  another  corpora- 
tion with  same  stockholders  and  manager  transaction  not  fraudulent. 

Distinguished  in  Percy  Summer  Club  v.  Astle,  163  Fed.  3,  90  C.  C.  A. 
527,  holding  where  sole  purpose  of  incorporation  is  not  to  give  jurisdic- 
tion suit  will  not  be  dismissed;  Acord  v.  Western  Pocahontas  Corpora- 
tion, 156  Fed.  1000,  holding  collusion  will  not  be  presumed  where  cor- 
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poration  allows  mortgage  to  be  foreclosed  and  assets  are  purchased  by 
another  corporation  containing  same  stockholders. 

Act  of  1887  did  not  supersede  section  6,  Act  of  1875,  chapter  137,  re- 
lating to  collusive  joinders. 

Approved  in  Waite  v.  Santa  Cruz,  184  U.  S.  325,  46  L.  Ed.  567,  22 
Sup.  Ct.  335,  holding  suit  by  transferee  of  bonds  for  purpose  of  collec- 
tion does  not  involve  dispute  within  jurisdiction  of  Circuit  Court  within 
act  of  Congress  of  March  3,  1875,  c.  137;  Wetmore  v.  Rymer,  169  U.  S. 
118,  42  L.  Ed.  683,  18  Sup.  Ct.  294,  party  whose  suit  has  been  dis- 
missed by  Circuit  Court  for  want  of  jurisdiction  has  right  to  review 
of  dismissal  by  Supreme  Court;  Lake  Co.  Commrs.  v.  Dudley,  173  U.  S. 
251,  43  L.  Ed.  688,  19  Sup.  Ct.  401,  where  evidence  shows  plaintiff  to 
have  been  made  so  to  enable  suit  to  be  brought  in  Federal  court,  court 
should  dismiss  on  own  motion;  Cerri  v.  Akron-People's  Telephone  Co., 
219  Fed.  289,  292,  293,  refusing  to  allow  consular  representative  of 
Italy  to  be  joined  in  suit  so  as  to  give  Federal  jurisdiction;  Board  of 
Commrs.  of  Lake  County  v.  Schradsky,  97  Fed.  2,  38  C.  C.  A.  17,  holding 
action  brought  in. Circuit  Court  by  foreigner  against  municipal  corpora- 
tion should  be  dismissed  where  it  appears  that  coupons  in  litigation 
were  owned  in  same  State  with  defendant,  and  were  transferred  for 
purposes  of  Federal  jurisdiction;  Buie  v.  Chicago  etc.  Ry.  Co.,  95  Tex. 
65,  65  S.  W.  31,  holding  under  the  facts  the  foreign  corporation  was 
doing  business  in  the  State  and  liable  to  suit  for  personal  injuries  sus- 
tained in  another  State  by  nonresident  of  both  States. 

Miscellaneous.  Cited  in  Chesapeake  etc.  R.  R.  Co.  v.  Howard,  14  App. 
D.  C.  289,  holding  courts  may  inquire  into  validity  of  lease  made  by 
railroad  company. 

160  T7.  S.  356-357,  40  If.  Ed.  454,  16  Sup.  Ct.  321,  FIERCE  V.  UNITED 
STATES. 

Court  may  determine  whether  prosecution  -shall  elect  between  two 
counts,  differing  only  in  stating  manner  of  murder. 

Approved  in  McGregor  v.  United  States,  134  Fed.  194,  69  C.  C.  A.  477, 
reaffirming  rule;  Rooney  v.  United  States,  203  Fed.  931,  122  C.  C.  A. 
230,  holding  action  of  court  in  deciding  on  election  is  not  reviewable  on 
writ  of  error. 

Voluntary  confessions  by  parties  in  custody  are  admissible. 
Approved  in  Wilson  v.  United  States,  162  U.  S.  623,  40  L.  Ed.  1096, 
16  Sup.  Ct.  900,  true  test  of  admissibility  is  that  confession  is  made 
freely,  voluntarily  and  without  compulsion  or  inducement;  McNish  v. 
State,  47  Fla.  74,  36  South.  177,  where  defendant  had  chain  about  neck 
fastened  to  pole  and  officer  to  whom  he  confessed  had  pistol  in  pocket; 
McCleary  v.  State,  122  Md.  401,  89  Atl.  1103,  holding  fact  that  prisoner 
was  handcuffed  when  confession  made  does  not  render  it  inadmissible; 
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Young  v.  State,  90  Md.  587,  45  Atl.  532,  holding  confession  of  guilt 
to  officer  at  time  of  arrest  is  admissible;  Strong  v.  State,  63  Neb.  442, 
88  N.  W.  773,  holding  where  deputy  warden  of  penitentiary  instructs 
prisoner  as  to  advantages  obtained  by  complying  with  rules,  but  did  not 
suggest  any  benefits  from  an  admission  of  guilt,  a  confession  then  made 
is  admissible;  State  v.  Nagle,  25  R.  I.  Ill,  105  Am.  St.  Rep.  864,  54 
Atl.  1066,  confession  held  voluntary  under  circumstances;  State  v. 
Washing,  36  Wash.  490,  78  Pac.  1020,  where  only  evidence  that  state- 
ment was  involuntary  was  that  defendant,  an  Indian,  was  brought  be- 
fore magistrate  without  counsel. 

Distinguished  in  Bram  v.  United  States,  168  U.  S.  543,  42  L.  Ed.  573, 
18  Sup.  Ct.  187,  holding  confession  by  one  in  custody  inadmissible  under 
facts  disclosed. 

When  confession  voluntary.    Note,  18  L.  R.  A.  (N.  8.)  798,  857. 

Admissibility  of  confession  as  affected  by  fact  that  accused  was 
tied,  chained,  shackled,  incarcerated  in  dark  cell,  etc.  Note,  Ann. 
Gas.  1912B,  1056. 

160  T7.  S.  357-369,  40  I*.  Ed.  455,  16  Sap.  Ct.  334,  BARTLETT  ▼.  LOOK- 
WOOD. 

Supreme  Court  cannot  review  State  decision  that  collector  of  custom* 
had  right  to  send  ragB  for  disinfection. 

Approved  in  Egan  v.  Hart,  165  U.  S.  189,  41  L.  Ed.  681,  17  Sup.  Ct. 
300,  on  error  to  State  court  in  chancery  case,  Supreme  Court  is  con- 
cluded by  findings  below. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  522,  543. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  R.  A. 
54. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  R.  A.  577. 


160  U.  S.  369-373,  40  Ik  Ed.  460,  16  Sup.  Ct.  370,  VAN  WAGENEN  ▼. 
SEWAIaL. 

Since  act  of  1891  appeal  can  only  he  had  to  Supreme  Court  where  juris- 
diction alone  is  certified. 

Approved  in  Chappell  v.  United  States,  160  U.  S.  507,  40  L.  Ed.  513, 
16  Sup.  Ct.  399,  Davis  v.  Geissler,  162  U.  S.  291,  40  L.  Ed.  973,  16  Sup. 
Ct.  797,  and  Consolidated  Water  Co.  v.  Babcock,  173  U.  S.  702,  43  L.  Ed. 
1186,  19  Sup.  Ct.  874,  dismissed  on  authority  of  principal  case. 

Supreme  Court  need  not  examine  record  for  jurisdictional  question;  it 
must  be  certified  or  clearly  appear. 

Approved  in  Filhiol  v.  Torney,  194  U.  S.  358,  48  L.  Ed.  1016,  24  Sup. 
Ct.  698,  no  equivalent  to  certificate  of  jurisdiction  where  assignment  of 
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errors  is  both  to  jurisdiction  and  merits,  and  writ  of  error  is  general; 
Arkansas  v.  Schlierholz,  179  U.  S.  600,  46  L.  Ed.  387,  21  Sup.  Ct.  231, 
folding  constitutional  question  which  will  give  Supreme  Court  jurisdic- 
tion or*,  appeal  from  Circuit  Court  is  not  presented  by  record  which  does 
fcot  show  that  question  was  presented  to  lower  court;  Huntington  v. 
Uidley,  176  U.  S.  676,  44  L.  Ed.  684,  20  Sup.  Ct.  529,  holding  direct 
aPpeal  from  Circuit  Court  to  United  States  Supreme  Court  may  be  taken 
^here  record  shows  only  question  on  which  decree  was  based  was  that 
°*  jurisdiction. 

160  XJm  8.  874-378,  40  L.  Ed.  461,  IS  Sup.  Ot  818,  UNION  MUT.  LIFE 
INS.  00.  v.  KTBOHOFF. 

Supreme  Court  cannot  review  State  decision  affirming  lower  court  in 
€oitf orinity  with  opinion  not  appearing. 

K  approved  in  California  Consolidated  Min.  Co.  v.  Manley,  203  U.  S. 
*£9>  51  L.  Ed.  826,  27  Sup.  Ct.  779,  and  White  v.  Wright,  189  U.  S.  507, 
*7  *••    Ed.  922,  23  Sup.  Ct.  852,  both  reaffirming  rule. 

^Vhat  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  617. 

decree  remanding  cause  for  further  proceedings  is  not  final. 
O^Pproved  in  Lubin  v.  Edison,  195  U.  S.  624,  49  L.  Ed.  849,  25  Sup. 
<*      ^90,  applying  rule;  Bieber  v.  Fechheimer,  9  App.  D.  C.  554,  holding 
^    *^©  that  creditors  should  obtain  amount  of  judgment  from  assignee 
X^*  not  final;  Hollander  v.  Fechheimer,  162  U.  S.  328,  40  L.  Ed.  986, 
Ot  ^u*>.  Ct.  796,  Meyer  v.  Cox,  169  U.  S.  735,  42  L.  Ed.  1217,  18  Sup. 
V %  ^*4,  Jeske  v.  Cox,  171  U.  S.  685,  43  L.  Ed.  1179,  19  Sup.  Ct.  877, 
S^rHXers'  Bank  v.  Roselle,  172  U.  S.  641,  43  L.  Ed.  1180, 19  Sup.  Ct.  875, 
"gjimear  v.  Bausman,  172  U.  S.  644,  43  L.  Ed.  1182,  19  Sup.  Ct.  878, 
^d  Board  of  Commrs.  of  Scott  County  v.  Kansas,  174  U.  S.  799,  43 
U  Ed.  1181,  19  Sup.  Ct.  873,  all  following  rule;  California  Nat.  Bank  v. 
Statcler,  171  U.  S.  449,  43  L.  Ed.  233,  19  Sup.  Ct.  7,  decree  fixing  lia- 
bility of  parties  and  referring  case  to  master  for  account  is  not  final; 
MacLeod  v.  Graven,  79  Fed.  84,#24  C.  C.  A.  449,  error  from  Supreme 
Court  doea  not  lie  by  virtue  of  section  6,  Circuit  Court  of  Appeals  Act,  to 
review  nonfinal  judgment  thereof;  Mutual  Life  Ins.  Co.  v.  Kirchoff,  169 
XL  S.  107,  42  L.  Ed.  679,  18  Sup.  Ct.  261,  further  litigation,  same  parties. 

Finality  of  'decree  adjudicating  equities  but  reserving  settlement  of 
accounts  for  report  of  master.    Note,  5  Ann.  Oas.  177. 

160  U.  8.  379-389,  40  L.  Ed.  463,  16  Sup.  Ot.  349,  KTBBY  v.  TALLMADGE. 

Party's  failure  to  produce  evidence  at  his  command  may  raise  pre- 
sumption against  him. 

Approved  in  Choctaw  &  M.  R.  Co.  v.  Newton,  140  Fed.  238,  71  C.  C.  A. 
655,  reaffirming  rule;  Hyaras  v.  Calumet  &  Hecla  Min.  Co.,  221  Fed. 
&40>  137  C.  C.  A.  .239,  applying  rule  where  corporation  failed  to  contro- 
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vert  charge  of  fraud  in  election  of  officers ;  W.  F.  Corbin  &  Co.  v.  United 
States,  181  Fed.  304,  104  C.  C.  A.  278,  holding  silence  of  person  will 
not  authorize  finding  against  him  where  fether  party  has  burden  of  proof ; 
The  M.  E.  Luckenbach,  174  Fed.  269,  applying  rule  in  action  for  negli- 
gence; Pennsylvania  R.  R.  Co.  v.  Anoka  Nat.  Bank,  108  Fed.  486,  47 
C.  C.  A.  454,  holding  in  action  against  railroad  company  where  plaintiff 
introduces  evidence  tending  to  show  defendant  managed  road  upon 
which  loss  occurred,  upon  failure  of  defendant  to  controvert  testimony 
jury  may  presume  road  was  operated  by  defendant;  Missouri  etc.  Ry. 
Co.  v.  Elliott,  102  Fed.  102,  42  C.  C.  A.  188,  holding  secondary  evidence 
of  contents  of  book  will  be  presumed  to  be  correct  where  defendant 
fails  to  produce  original ;  Laas  v.  Scott,  26  App.  D.  C.  359,  applying  rule 
where  parties  failed  to  produce  books;  Lee  v.  State,  156  Ind.  548,  60 
N.  E.  302,  holding,  under  the  facts  of  the  case,  jury  were  justified  in 
presuming  that  if  defendant  testified  his  evidence  would  be  prejudicial; 
Belknap  Hardware  Co.  v.  Sleeth,  77  Kan.  172,  93  Pac.  583,  holding  re- 
fusal of  witness  to  testify  as  to.  facts  should  be  considered  in  determin- 
ing good  faith  of  transaction;  Kirk  v.  Middlebrook,  201  Mo.  288,  100 
S.  W.  462,  holding  parol  contract  to  convey  must  be  established  beydnd 
reasonable  doubt ;  Standard  Oil  Co.  v.  State,  117  Tenn.  672,  10  L.  E.  A. 
(N.  S.)  1015,  100  S.  W.  718,  applying  in  suit  to  dissolve  trust  formed 
by  oil  company;  Carson  v.  J.  L.  Mott  Iron  Works,  117  Va.  28,  84  S.  E. 
14,  holding  failure  of  party  to  testify  may  be  considered  by  jury;  Jona- 
than Mills  Mfg.  Co.  v.  Whitehurst,  72  Fed.  502, 19  C.  C.  A.  130,  reaffirm- 
ing rule ;  State  v.  Hogan,  67  Conn.  584,  35  Atl.  509,  prosecuting  attorney 
may  properly  show  that  material  witness  left  State;  dissenting  opinion 
in  Western  etc.  R.  R.  Co.  v.  Morrison,  102  Ga.  330,  40  L.  R.  A.  87, 
29  S.  E.  108,  majority  holding  it  legitimate  for  counsel  to  comment  on 
opponent's  failure  to  call  employee  as  witness. 

Failure  of  party  to  action  to  produce  evidence  as  raising  presump- 
tion against  him.    Note,  Ann.  Gas.  1914A,  909,  920. 

Possession  under  apparent  claim  of  ownership  Is  notice  to  purchaser. 
Approved  in  United  States  v.  Krueger,  228  Fed.  102,  applying  rule 
where  one  party  purchased  land  which  had  been  fraudulently  entered 
upon;  Boggs  v.  Bright,  222  Fed.  722,  holding  possession  of  purchaser  is 
notice  to  his  sister,  who  lived  with  him;  Atlanta  Nat.  Bldg.  etc.  Assn.  v. 
Gilmer,  128  Fed.  295,  holding  where  residence  property  was  occupied 
by  mother  and  daughters,  and  legal  title  stood  in  name  of  daughters  who 
kept  boarding-house,  and  the  mother  occupied  a  room,  purchaser  was  not 
charged  with  notice  of  title  of  mother;  Columbus  etc.  R.  R.  Co.  Appeals, 
L09  Fed.  206,  48  C.  C.  A.  275,  holding  that  possession  by  equitable, 
owner  of  land  is  sufficient  to  put  purchaser  of  notes  secured  thereby 
upon  inquiry  as  to  real  owner;  Sanguinetti  v.  Rossen,  12  Cal.  App.  633, 
107  Pac.  564,  holding  purchaser  is  not  bound  by  any  equities  existing 
outside  of  record ;  New  York  etc.  R.  Co.  v.  Russell,  83  Conn.  596,  78  Atl. 
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329,  holding  purchaser  with  knowledge  of  equitable  interest  takes  subject 
to  that  interest;  Hamilton  v.  Rathbone,  9  App.  D.  C.  59,  applying  rule 
where  executor  illegally  sold  land;  Kirkham  v.  Moore,  30  Ind.  App.  553, 
65  N.  E.  1044,  holding  possession  of  premises  by  one  of  several  tenants 
in  common  is  sufficient  to  put  purchaser  from  cotenant  on  inquiry  as  to 
interest  claimed  by  him;  International  Harvester  Co.  v.  Myers,  86  Ran. 
507,  508,  39  L.  &.  A.  (N.  S.)  528,  121  Pac.  504,  holding  mortgagee  of 
land  had  constructive  notice  of  possession  of  brothers  of  mortgagor; 
Hearn  v.  Purnell,  110  Md.  466,  72  Atl.  909,  holding  creditors  of  grantor 
are  not  affected  by  conveyance  where  deed  is  not  recorded;  Marden  v. 
Dorthy,  160  N.  Y.  52,  54  N.  E.  729,  owner  in  possession  is  not  estopped 
from  questioning  validity  of  fictitious  mortgages  on  her  property  executed 
by  fraudulent  grantee ;  dissenting  opinion  in  Gibson  v.  Thomas,  180  N.  Y. 
494,  70  L.  R.  A.  768,  73  N.  E.  487,  majority  holding  that  subsequent  pur- 
chaser of  mortgage  was  not  bound  by  unrecorded  conveyance  by  mort- 
gagee of  right  of  way  occupied  by  railroad. 

Effect  of  the  possession  of  real  property  as  notice.    Note,  104  Am. 
St.  Rep.  335,  338,  347,  350,  351. 

Possession  of  land  as  notice  of  title.    Note,  13  L.  R.  A.  (N.  S.)  127, 
128.  , 

Joint  occupation  by  husband  and  wife  is  not  evidence  of  unrecorded 
title  in  both,  where  one  has  record  title. 

Approved  in  Schumacher  v.  Truman,  134  Gal.  432,  66  Pac.  592,  hold- 
ing where  husband  and  wife  own  land  in  common  and  make  agreement 
in  respect  to  the  control  thereof  which  is  not  recorded,  purchaser  in 
good  faith  from  wife,  who  obtained  title  to  one-half  of  the  land  by 
divorce  decree,  takes  good  title;  Ildvedsen  v.  First  State  Bank,  24  N.  D. 
234,  139  N.  W.  108,  holding  where  possession  is  consistent  with  record 
title  of  tenancy  in  common  such  condition  will  be  presumed;  National 
Water  Works  Co.  v.  Kansas  City,  78  Fed.  435,  joint  and  indefinite 
possession,  as  of  two  corporations,  suffices  to  give  notice  of  equitable 
rights  of  one  as  against  record  title  of  other;  Ellison  v.  Torpin,  44 
W.  Va.  426,  30  S.  E.  187,  party  recording  deed  restricts  legal  effects  of 
possession  as  notice  to  interest  described  in  deed. 

Vendee  of  property  occupied  by  husband  and  wife  without  record  title, 
is  put  upon  inquiry. 

Cited  in  Ellison  v.  Torpin,  44  W.  Va.  436,  438,  30  S.  E.  191,  192, 
arguendo. 

Miscellaneous.  Cited  in  Adams  v.  White,  40  Okl.  538,  139  Pac.  515, 
holding  judgment  is  not  lien  on  equitable  interest  of  vendee  of  exe- 
cuted contract  for  sale  of  land. 
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160  TJ.  S.  389-394,  40  I*.  Ed.  467,  16  Sup.  Ot.  344,  IOWA  CENT.  BY.  CO. 
y.  IOWA. 

Constitutional  guaranty  of  due  process  is  not  impaired  toy  enforcing 
claim  by  summary  process. 

Approved  in  United  States  ▼.  Fisher,  222  U.  S.  209,  56  L.  Ed.  168, 
32  Sup.  Ct.  37,  holding  few  hours'  notice  of  hearing  of  motion  is  not 
due  process. 

Fourteenth  Amendment  does  not  preclude  State  from  determining  pro- 
cess for  enforcing  legal  rights. 

Approved  in  Jordan  v.  Massachusetts,  225  U.  S.  176,  56  L.  Ed.  1042, 
32  Sup.  Ct.  651,  holding  on  motion  for  new  trial  account  of  insanity 
of  juror,  State  need  only  establish  sanity  by  preponderance  of  evidence; 
Ballard  v.  Hunter,  204  U.  S.  255,  51  L.  Ed.  472,  27  Sup.  Ct.  261,  hold- 
ing nonresident  owners  of  land  in  levee  district  are  not  entitled  to  per- 
sonal notice  of  assessment  of  tax;  Cincinnati  Street  R.  Co.  v.  Snell,  193 
U.  S.  37,  48  L.  Ed.  608,  24  Sup.  Ct.  319,  upholding  provision  for  change 
of  venue  for  local  prejudice  where  opposite  party  is  corporation  with 
over  fifty  shareholders,  having  principal  place  of  business  in  county; 
Perry  v.  Haines  (The  Robert  W.  Parsons),  191  U.  S.  45,  48  L.  Ed.  85,  24 
Sup.  Ct.  8,  holding  change  of  venue,  under  Ohio  Rev.  Stats.,  §  5030,  is 
not  in  violation  of  constitutional  guaranty  of  equal  protection  of  the 
law;  Hooker  v.  Los  Angeles,  188  U.  S.  319,  47  L.  Ed.  491,  23  Sup.  Ct. 
397,  holding  State  decision  in  condemnation  proceedings  is  not  review- 
able in  Supreme  Court  of  United  States  on  theory  that  property  was 
taken  without  just  compensation;  Louisville  etc.  R.  R.  Co.  v.  Schmidt, 
177  U.  S.  236,  44  L.  Ed.  750,  20  Sup.  Ct.  622,  holding  bringing  in  party 
after  judgment  is  not  in  violation  of  Fourteenth  Amendment,  United 
States  Constitution ;  Brown  v.  New  Jersey,  175  U.  S.  175,  44  L.  Ed.  120, 
20  Sup.  Ct.  78,  upholding  New  York  act  relating  to  "struck  juries"; 
In  re  Francis,  136  Fed.  913,  upholding  appointment  of  receiver  before 
adjudication  in  bankruptcy  without  notice  to  incarcerated  defendant; 
State  v.  Jack,  69  Kan.  392,  1  L.  R.  A.  (N.  S.)  167,  76  Pac.  913,  uphold- 
ing law  authorizing  proceeding  in  District  Court  to  take  testimony  of 
witnesses  as  to  their  knowledge  of  violations  of  anti-trust  law;  Manley 
v.  Mayer,  68  Kan.  385,  75  Pac.  553,  upholding  statute  permitting  attach- 
ment and  sale  of  real  estate  in  State  on  suit  against  nonresident  execu- 
tor; Gunn  v.  Union  R.  R.  Co.,  23  R.  I.  303,  49  Atl.  1004,  holding  grant- 
ing new  trial  on  ground  that  verdict  is  against  evidence  without 
requiring  trial  judgo  to  pass  on  the  point  is  not  denial  of  due  process; 
August  v.  Gilmer,  53  W.  Va.  66,  44  S.  E.  143,  holding  sale  of  property 
which  has  been  stayed  by  Code  1899,  c.  107,  §  4,  W.  Va,,  before  right 
thereto  has  been  determined  is  void. 

It  is  for  State  court  to  determine  whether  summary  process  under 
its  laws  Is  applicable. 
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Approved  in  Miedreich  y.  Lauenstein,  232  U.  S.  246,  58  L.  Ed.  590, 
34  Sup.  Ct.  309,  holding  fact  that  sheriff's  return  as  to  service  of  pro- 
cess was  erroneous  does  not  invalidate  foreclosure  decree;  Standard 
Oil  Co.  v.  Missouri,  224  U.  S.  286,  287,  Ann.  Osui.  1913D,  936,  56  L.  Ed. 
769,  770,  52  Sup.  Ct.  406,  holding  State  may  allow  punitive  damages 
against  corporation  for  misuse  of  licenses;  Stallcup  v.  Tacoma,  165 
U.  S.  719,  41  L.  Ed.  1185,  17  Sup.  Ct.  999,  memorandum  decision ;  Chap- 
pell  Chemical  Co.  v.  Sulphur  Mines  Co.,  172  U.  S.  471,  43  L/Ed.  519,  19 
Sup.  Ct.  268,  dismissing  error  where  decision  below  rested  on  other  than 
Federal  grounds ;  Wilmington  City  Ry.  Co  ▼.  Taylor,  198  Fed.  169,  hold- 
ing public  utility  boarcj  could  not  compel  railroad  to  sell  six  tickets 
for  twenty-five  cents  without  affording  hearing  on  same;  Smith  v.  State 
Board  of  Medical  Examiners,  140  Iowa,  69,  117  N.  W.  1117,  holding 
party  affected  most  be  given  hearing  before  revocation  of  license  to 
practice  medicine;  Kutzner  v.  Meyers,  182  Ind.  672,  108  N.  E.  116,  hold- 
ing court  may  appoint  guardian  for  aged  person  upon  ten  days'  notice 
of  hearing;  Benckenstein  ▼.  Schott,  92  Ohio  St.  41, 110  N.  E.  636,  hold- 
ing court  commissioner  may  punish  witness  for  refusing  to  testify; 
Harding  v.  Gillett,  25  Okl.  227,  107  Pac.  677,  holding  decree  of  fore- 
closure may  be  set  aside  so  as  to  give  owner  of  equity  of  redemption 
time  to  plead;  Winchester  etc.  R.  Co.  v.  Commonwealth,  106  Va.  272, 
55  S.  E.  695,  holding  railroad  is  not  denied  due  process  where  it  is  given 
opportunity  of  hearing  before  corporation  commission. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  520,  530,  531. 

It  is  not  denial  of  constitutional  right  for  State  court  to  refuse  jury 
trial 

Approved  in  Twining  v.  New  Jersey,  211  U.  S.  Ill,  53  L.  Ed.  Ill,  29 
Sup.  Ct.  14,  holding  exemption  from  self-incrimination  is  not  safe- 
guarded as  against  State  action ;  Loeb  v.  Jennings,  133  Ga.  806,  18  Ann. 
Gas.  376,  67  S.  E.  106,  holding  one  accused  of  violating  municipal  ordi- 
nance is  not  entitled  to  trial  by  jury;  Keith  v.  Henkleman,  173  111.  143, 
50  N.  E.  693,  seventh  amendment  does  not  guarantee  jury  trials  in 
State  chancery  courts. 

Miscellaneous.  Cited  in  Broussard  v.  Baker,  241  U.  S.  640,  60  L.  Ed. 
1216,  36  Sup.  Ct.  285,  and  Barker  v.  Butte  Consolidated  Min.  Co.,  215 
U.  S.  585,  54  L.  Ed.  338,  30  Sup.  Ct.  404,  both  dismissing  for  want  of 
jurisdiction. 

160  TX.    a    394-407,    40   It.    Ed.    469,    16   Sup.    Ot.  360,     SPALDING    y. 
CHANDLER. 

Fee  of  lands  in  original  occupancy  of  Indians  vested  in  United  States. 

Approved  in  Lone  Wolf  v.  Hitchcock,  187  U.  S.  566,  47  L.  Ed.  306,  23 

Sup.  Ct  221,  holding  31  Stat,  at  Large,  677,  c.  813,  relating  to  allot- 
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ments  of  Indian  lands,  is  valid;  Minnesota  v.  Hitchcock,  185  U.  S.  390, 
46  L.  Ed.  964,  22  Sup.  Ct.  657,  holding  State  of  Minnesota  has  no  inter- 
est in  any  of  the  lands  included  in  the  cession  by  Chippewa  Indians  in 
Minnesota,  of  their  interest  in  unallotted  lands,  whose  fee  was  in  United 
States  subject  to  Indian  right  of  occupancy  under  25  Stat,  at  Large, 
642,  c.  24 ;  United  States  v.  Four  Bottles  of  Whisky,  90  Fed.  723,  action 
for  forfeiture  of  liquors  imported  into  Indian  country;  Naganab  v. 
Hitchcock,  £5  App.  D.  C.  207,  holding  courts  cannot  interfere  with  con- 
gressional action  in  dealing  with  Indian  lands;  Stephens  v.  Nacey,  49 
Mont.  241,  242,  141  Pac.  651,  holding  town  of  Poplar  was  not  part  of 
Fort  Peck  reservation. 

Indian  title  is,  as  against  United  States,  right  to  perpetual  occupation 
until  surrender. 

Approved  in  United  States  ▼.  Wightman,  230  Fed.  282,  holding  fee 
to  Indian  lands  is  in  United  States;  Ex  parte  Van  Moore,  221  Fed.  968, 
holding  United  States  courts  have  jurisdiction  over  crimes  committed 
in  Indian  country;  United  States  v.  Myers,  206  Fed.  392,  393,  124 
C.  C.  A.  269,  holding  reservation  ceded  to  United  States  was  no  longer 
Indian  country;  Parr  v.  United  States,  153  Fed.  466,  holding  husband 
of  Indian  woman  is  entitled  to  curtesy  in  her  allotment;  United  States 
v.  Chandler-Dunbar  Water  Power  Co.,  152  Fed.  35,  81  C.  C.  A.  221, 
holding  Indian  lands  withdrawn  from  reservation  were  subject  to  en- 
try; United  States  v.  Alaska  Packers'  Assn.,  79  Fed.  156,  government 
may  dispose  of  reservation  lands  without  consent  of  Indians;  Illinois 
Steel  Co.  y.  Budzisz,  82  Fed.  161,  law  recognizes  no  fee  vested  in 
Indians. 

Private  rights  cannot  be  acquired  in  Indian  reservation  without  au- 
thority of  Congress. 

Approved  in  Donnelly  v.  United  States,  228  U.  S.  256,  Ann.  Cas. 
1913E,  710,  57  L.  Ed.  826,  33  Sup.  Ct.  449,  holding  President  has  author- 
ity to  extend  boundaries  of  Indian  reservation ;  United  States  v.  Denver 
etc.  R.  Co.,  190  Fed.  846,  holding  railroad  may  take  timber  from  land 
along  right  of  way  through  Ute  Indian  reservation. 

Miscellaneous.  Erroneously  cited  in  Dupee  v.  Salt  Lake  Valley  Loan 
etc.  Co.,  20  Utah,  113,  57  Pac.  847. 

160  U.  S.  408-425,  40  L.  Ed.  474,  16  Sup.  Ct  327,  HICKORY  V.  UNITED 
8TATES.  ' 

Charge  which  magnifies  and  distorts  proving  power  of  facts  is  erro- 
neous. 

Approved  in  Mullen  v.  United  States,  106  Fed.  895,  46  C.  C.  A.  22, 
holding  where  no  evidence  of  character  has  been  introduced  Federal 
judge  should  instruct  jury  that  defendant  is  presumed  to  have  good 
character;  State  v.  Buralli,  27  Nev.  56,  71  Pac.  536,  defendant  could 
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not  require  court  to  instruct  as  to  weight  to  be  given  part  of  facts,  inde- 
pendently of  all  other  proof  in  case ;  Rhea  v.  United  States,  6  Okl.  259, 
50  Pae.  996,  discussing  instructions  invading  province  of  jury  in  criminal 
cases ;  Territory  v.  Lucero,  8  N.  M.  550,  46  Pac.  20,  instruction  that  one 
standing  by  without  objecting  during  killing  is  guilty  of  murder  is 
error. 

Statement  that  no  one  conscious  of  innocence  would  resort  to  conceal- 
ment is  error. 

Approved  in  Smith  v.  State,  106  Oa.  679,  71  Am.  St  Rep.  289,  32 
S.  E.  853,  flight  alone  does  not  authorize  finding  accused  guilty;  Terri- 
tory v.  Lucero,  8  N.  M.  561,  46  Pac.  23,  instruction  that  false  statements 
as  to  killing  should  be  construed  as  evidence  of  guilt  is  error. 

Right  of  court  to  caution  jury  as  to  believing  testimony  of  accused 
in  own  behalf.    Note,  19  L.  R.  A.  (N.  S.)  807. 

Charge  tnat  flight  creates  presumption  of  guilt  so  strong  that  Jury 
most  act  on  It  is  error. 

Approved  in  Alberty  ▼.  United  States,  162  U.  S.  510,  40  L.  Ed.  1056, 

16  Sup.  Ct.  868,  and  Starr  v.  United  States,  164  U.  S.  632,  41  L.  Ed.  579, 

17  Sup.  Ct.  225,  both  reaffirming  rule;  Betts  v.  United  States,  132  Fed. 
234,  65  C.  C.  A.  452,  criticising  charge  on  subject  as  not  sufficiently 
guarded;  State  v.  Poe,  123  Iowa,  127,  101  Am.  St  Rep.  307,  98  N.  W. 
591,  instruction  that  flight  is  presumptive  evidence  of  guilt,  erroneous; 
Territory  v.  Lucero,  16  N.  lit.  655,  39  L.  R.  A.  (N.  S.)  58,  120  Pac.  305, 
holding  flight  is  not  presumption  of  law  as  to  defendant's  guilt;  State 
v.  Hogg,  64  Or.  63, 129  Pac.  118,  holding  jury  must  be  instructed  to  con- 
sider flight  in  connection  with  other  facts ;  State  v.  Osborne,  54  Or.  304, 
20  Ann.  Cas.  627, 103  Pac.  68,  holding  court  should  instruct  jury  to  con- 
sider flight  only  in  connection  with  other  evidence. 

Distinguished  in  Allen  v.  United  States,  164  U.  S.  499,  41  L.  Ed.  630, 
17  Sup.  Ct.  156,  instruction  that  flight  is  competent  evidence  against 
accused  is  not  error. 

Flight  as  creating  presumption  of  guilt.    Note,  39  L.  R.  A.  (N.  S.) 
59. 

Charge  must  be  calm  and  impartial. 
Approved  in  Sandals  v.  United  States,  213  Fed.  576, 130  C.  C.  A.  149, 
holding  error  in  charge  is  not  cured  by  disclaimer  of  judge;  Stewart  v. 
United  States,  211  Fed.  45,  127  C.  C.  A.  477,  holding  charge  that  "de- 
fendant's flight  was  evidence  of  guilt "  was  not  error;  United  Firemen's 
Ins.  Co.  v.  Thomas,  82  Fed.  410,  47  L.  R.  A.  450,  27  C.  C.  A.  42,  neither 
court  nor  counsel  may  rightfully  use  language  before  jury  tending  to 
excite  passion  or  prejudice;  People  v.  Fiorentino,  197  N.  Y.  567,  91 
N.  E.  198,  refusing  to  charge  that  flight  was  no  evidence  of  guilt. 

Miscellaneous.  Cited  in  Gassenheimer  v.  United  States,  26  A  pp. 
D.  C.  448,  discussing  charge  given  in  prosecution  for  embezzlement. 
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160  TX.   S.  426-488/  40  L.   Ed.  480,   16  Sop.  Ot  822,  CULL  y.  UNITED 
STATES. 

Employee  using  employer's  property  to  produce  device  and  consenting 
to  latter's  use  cannot  recover  royalties. 

Approved  in  Blauvelt  v.  Interior  Conduit  etc.  Co.,  80  Fed.  908,  26 
C.  C.  A.  243,  reaffirming  rule;  Schmidt  v.  Central  Foundry  Co.,  218  Fed. 
467,  468,  469,  holding  employee  allowing  invention  to  be  installed  in 
employer's  plant  will  be  deemed  to  have  granted  license;  Wilson  v. 
American  Circular  Loom  Co.,  187  Fed.  845,  109  C.  C.  A.  600,  applying 
rule  where  employee  received  increase  in  salary  for  use  of  invention; 
Barber  v.  National  Carbon  Co.,  129  Fed.  375,  5  L.  R,  A.  (N.  S.)  1154, 
64  C.  C.  A.  40,  where  engineer  was  employed  to  make  improvements  in 
manufacture  and  invented  process  of  electro-plating,  although  invention 
did  not  belong  to  employer,  license  implied  to  use  machines  installed; 
American  Circular  Loom  Co.  v.  Wilson,  198  Mass.  202,  205,  126  Am.  St 
Rep.  409,  84  N.  E.  135,  137,  holding  patent  issued  for  invention  belongs 
to  employee ;  Poirier  v.  Bradford,  119  Minn.  479, 138  N.  W.  689,  holding 
patented  articles  manufactured  while  license  existed  might  be  sold  after 
expiration  of  same;  Meissner  v.  Standard  Ry.  Equipment  Co.,  211  Mo. 
127,  109  S.  W.  734,  holding  where  no  sales  were  made  inventor  is  en- 
titled to  no  royalties. 

Distinguished  in  Boston  v.  Allen,  91  Fed.  250,  33  C.  C.  A.  485,  fact 
that  engineer,  while  employed  by  city,  mac(e  improvement  in  gangway, 
raises  no  presumption  of  license  to  use  same. 

One  assenting  to  what  he  may  prevent  Is  estopped  to  claim  damages. 
Approved  in  Safety  Car  Heating  etc.  Co.  v.  Consolidated  Car  Heat- 
ing Co.,  160  Fed.  494^  holding  suit  for  infringement  is  barred  after 
delay  of  ten  years. 

Employee's  use  of  employer's  tools  and  property  in  producing  Inven- 
tion Is  evidence  of  license. 

Approved  in  American  Stay  Co.  v.  Delaney,  211  Mass.  232,  Ann.  Gas. 
1913B,  509,  97  N.  E.  912,  holding  employer  cannot  enjoin  employee  from 
making  improvements  in  machinery. 

Employee's  use  of  employer's  tools  and  property  In  producing  Invention, 
Implies  either  that  invention  was  for  employer's  benefit  or  had  faith  on 
patentee's  part. 

Approved  in  Bleistein  v.  Donaldson  Lithographing  Co.,  188  U.  S.  248, 
47  L.  Ed.  461,  23  Sup.  Ct.  299,  holding  where  designs  are  produced  by 
persons  employed  by  plaintiff  in  his  establishment  they  belong  to  plain- 
tiff; Hentschel  v.  Carthage  Sulphite  Pulp  Co.,  169  Fed.  124,  126,  hold- 
ing allowing  patent  to  be  used  in  other  plants  for  over  period  of  two 
years  was  donation  to  public;  Dielman  v.  White,  102  Fed.  895,  holding 
where  artist  is  commissioned  to  execute  work  of  art  not  in  existence 
presumption  is  that  patron  acquires  absolute  ownership  therein;  Pape 
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v.  Lathrop,  18  Ind.  App.  643,  46  N.  E.  157,  invention  by  servant,  using 
time  and  materials  of  employer,  belongs  to  latter;  D.  M.  Steward  Mfg. 
Co.  v.  Steward,  109  Tenn.  307,  70  S.  W.  813,  holding  where  president 
of  manufacturing  corporation  purchased  under  another  name  gas-tips 
which  he  invented  and  the  corporation  manufactured  and  sold  them  at 
a  profit  the  corporation  was  entitled  to  the  profits. 

Distinguished  in  Fort  Wayne  etc.  R.  R.  Co.  v.  Haberkorn,  15  Ind. 
App.  487,  44  N.  E.  325,  railroad  is  not  entitled  to  use  of  invention  by 
master  mechanic  wherein  company's  materials  or  labor  were  not  used. 

Implication  from  use  of  patented  article,  of  promise  to  pay  royalty. 
Note,  44  L.  R.  A.  (N.  S.)  387. 

Master's  right  to  servant's  inventions.    Note,  2  L.  R.  A.  (N.  8.) 
1179. 

Rights   as   to   things   produced   by  labor  of   employee.    Note,   5 
L.  R.  A.  (N.  S.)  1188,  1186. 

Patents  for  improvements  devised  by  one  employed  for  that  purpose 
belong  to  employer. 

Approved  in  dissenting  opinion  in  Pressed  Steel  Car  Co.  v.  Hansen, 
137  Fed.  417,  2  L.  R.  A.  (N.  S.)  1172,  71  C.  C.  A.  207,  majority  holding, 
tinder  facts  of  case,  that  employment  was  not  for  purpose  of  making 
invention. 

Distinguished  in  Pressed  Steel  Car  Co.  v.  Hansen,  137  Fed.  407,  413, 
2  L.  R.  A.  (N.  S.)  1172,  71  C.  C.  A.  207,  mere  relation  of  employer  and 
employee  does  not  give  invention  to  employer!  but  only  shop  right  or 
irrevocable  license. 

160  TX.  8.  43&-451,  40  I*  Ed.  486,  16  Sup.  Ct  338,  SOUTHERN  PAC  CO. 
v.  POOL. 

Negligence  la  question  of  law  when  facts  are  undisputed  or  clearly 
preponderant. 

Approved  in  Canadian  Northern  Ry.  Co.  v.  Senske,  201  Fed.  644, 
120  C.  C.  A.  66,  and  Chicago  etc.  Ry.  Co.  v.  Baldwin,  164  Fed.  830,  90 
C.  C.  A.  630,  both  applying  rule;  Slocum  v.  New  York  Life  Ins.  Co., 
228  U.  S.  369,  Ann.  Oae.  1914D,  1029,  57  L.  Ed.  883,  33  Sup.  Ct.  523, 
holding  in  reversing  verdict  Circuit  Court  of  Appeals  must  award  new 
trial;  Empire  State  Cattle  Co.  v.  Atchison  etc.  Ry.  Co.,  210  U.  S.  10, 
15  Ann.  Gas.  70,  52  L.  Ed.  937,  28  Sup.  Ct.  607,  holding  request  for 
peremptory  instruction  does  not  amount  to  submission  of  facts  to  court; 
Erie  R.  Co.  v.  Hurlburt,  221  Fed.  908,  137  C.  C.  A.  477,  holding  where 
defendant  introduces  evidence  exception  to  denial  of  motion  for  di- 
rected verdict  is  waived ;  Chicago  etc.  Ry.  Co.  v.  Kroloff,  217  Fed.  529, 
133  C.  C.  A.  377,  holding  court  should  direct  finding  on  each  undisputed 
issue;  Missouri  Pac.  Ry.  Co.  v.  Oleson,  213  Fed.  330,  130  C.  C.  A.  31, 
holding  court  should  only  direct  verdict  where  evidence  is  conclusive; 
XVII— 28 
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Murphy  v.  Milford  etc.  St.  Ry.  Co.,  210  Fed.  140, 126  C.  C.  A.  651,  hold- 
ing where  negligence  is  disputed  question  is  for  jury ;  Haskell  v.  Colum- 
bus Savings  etc.  Co.,  207  Fed.  327,  125  C.  C.  A.  72,  holding  where  evi- 
dence is  conclusive  court  should  direct  verdict;  McLaughlin  v.  Joseph 
Home  Co.,  206  Fed.  249,  124  C.  C,  A.  114,  holding  where  defense  is 
contributory  negligence  question  is  for  jury;  Hart  v.  Northern  Pac 
Ry.  Co.,  196  Fed.  187, 116  C.  C.  A.  12,  holding  railrpad  employee  warned 
of  approaching  train  was  negligent  in  law  in  failing  to  look  out  for 
same;  Franchina  v.  Chicago  etc.  R.  Co.,  195  Fed.  464,  115  C.  C.  A.  364, 
holding  matter  should  be  left  to  jury  where  substantial  conflict  in  evi- 
dence; Atlantic  Coast  line  R.  Co.  v.  Interstate  Commerce  Commission, 
194  Fed.  458,  and  Howe  v.  Parker,  190  Fed.  746,  111  C.  C.  A.  466,  both 
holding  whether  there  is  evidence  to  sustain  finding  of  Land  Department 
is  question  of  law  which  may  be  corrected  in  equity;  Charlotte  Nat 
Bank  v.  Southern  Ry.  Co.,  179  Fed.  775,  103  C.  C.  A.  261,  holding  re- 
quest for  peremptory  instruction  does  not  affirm  that  there  are  no  dis- 
puted questions;  Robinson  v.  Denver  City  Tramway  Co.,  164  Fed.  177, 
90  C.  C.  A.  160,  holding  case  should  be  withdrawn  from  jury  where 
evidence  is  undisputed;  St.  Louis  &  S.  F.  R.  Co.  v.  Dewees,  153  Fed. 
60,  82  C.  C.  A.  190,  applying  rule  where  evidence  showed  injured  party 
guilty  of  contributory  negligence;  Western  Union  Telegraph  Co.  v. 
Baker,  140  Fed.  319,  72  C,  C.  A.  87,  Swift  &  Co.  v.  Johnson,  138  Fed. 
875,  1  L.  R.  A.  (N.  S.)  1161,  71  C.  C.  A.  619,  Chicago  etc.  Ry.  Co.  v. 
Roddy,  131  Fed.  713,  65  C.  C.  A.  470,  and  Patillo  v.  Allen-West  Com. 
Co.,  131  Fed.  686,  65  C.  C.  A.  508,  all  holding  that  in  Federal  courts 
where  evidence  is  so  clearly  preponderant  that  court  would  be  bound 
to  set  aside  verdict  in  opposition  to  it  verdict  should  be  directed;  Chi- 
cago etc.  Ry.  Co.  v.  Andrews,  130  Fed.  74,  64  C.  C.  A.  399,  verdict  should 
have  been  directed  for  defendant,  owing  to  great  preponderance  of  evi- 
dence that  plaintiff  might  have  seen  and  heard  approaching  train ;  Whit- 
comb  v.  McNulty,  105  Fed.  865,  45  C.  C.  A.  90,  holding  engineer,  who 
went  under  his  engine  to  make  repairs,  knowing  that  another  engine 
would  soon  back  into  his  engine  and  move  It,  was  guilty  of  contributory 
negligence;  Nelson  v.  New  Orleans  etc.  R.  R.  Co.,  100  Fed.  737,  40 
C.  C.  A.  673,  holding  question  of  negligence  is  one  for  court  only  when 
all  reasonable  men*  must  draw  same  conclusion ;  Western  Gas  Const.  Co. 
v.  Danner,  97  Fed.  889,  38  C.  C.  A.  528,  holding  question  whether  person 
injured  received  warning  is  for  jury;  Felton  v.  Spiro,  78  Fed.  580,  24 
C.  C.  A.  321  (reversing  73  Fed.  93),  Federal  court  may  set  aside  ver- 
dict as  contrary  to  overwhelming  weight  of  evidence,  although  direction 
would  not  have  been  proper;  Chicago  etc.  R.  R.  Co.  v.  McGraw,  22 
Colo.  368,  and  Pool  v.  Southern  Pac.  Co.,  20  Utah,  227,  58  Pac.  331, 
reaffirming  rule;  Fitchburg  R.  R.  Co.  v.  Nichols,  85  Fed.  947,  29  C.XJ.  A 
600,  arguendo. 

In  following  cases  verdicts  were  directed  for  defendant:  MacLeod 
v.  Graven,  73  Fed.  633,  19  C.  C.  A.  616,  where  passenger  alighted 
between  tracks  instead  of  on  platform;  Sheehan  v.  St.  Paul  etc.  Ry* 
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Co.,  76  Fed.  203,  22  C.  ft  A.  121,  where  plaintiff  was  trespasser  on 
track;  Oleson  v.  Lake  Shore  etc.  Ry.  Co.,  143  Ind.  409,  42  N.  E.  738, 
where  plaintiff  drove  on  to  track  just  after  train  passed  and  was  struck 
by  another ;  Olson  v.  Nebraska  Telephone  Co.,  83  Neb.  745,  120  N.  W. 
425,  holding  where  defense  of  contributory  negligence  is  relied  on  cause 
should  be  left  to  jury. 

Distinguished  in  Pat  ton 'v.  Southern  Ry.  Co.,  82  Fed.  984,  27  C.  C.  A. 
287,  (see  dissenting  opinion  in  82  Fed.  985,  27  C.  C.  A-  287),  where 
different  inferences  might  have  been  drawn  from  facts. 

Negligence  is  Imputable  to  employee  going  under  car  to  work  with- 
out placing  customary  signal. 

Approved  in  Hart  v.  Bangor  etc.  R.  Co.,  110  Me.  542,  87  Atl.  222,  and 
Harris  v.  Missouri  Pac.  Ry.  Co.,  180  Mo.  App.  596,  166  S.  W.  339,  both 
applying  rule;  Lauterer  v.  Manhattan  Ry.  Co.,  128  Fed.  545,  63  C.  C.  A. 
38,  holding  person  attempting  to  board  moving  train  assumes  risk  of 
injury  therefrom ;  Marquardt  v.  Ball  Engine  Co.,  122  Fed.  377, 58  C.  C.  A. 
462,  holding  proof  was  insufficient  to  show  that  engine  which  caused 
death  of  plaintiff's  intestate  was  dangerous  so  as  to  render  defendant 
.liable;  Whitcomb  v.  McNulty,  105  Fed.  866,  45  C.  C.  A.  90,  holding 
engineer,  who  went  under  his  engine  to  make  repairs,  knowing  that  an- 
other train  would  soon  back  into  his  engine  and  move  it,  was  guilty  of 
contributory  negligence;  Barksdale  v.  Charleston  etc.  Ry.  Co.,  66  S.  C. 
211,  44  S.  E.  745,  holding,  under  S.  C.  Const.,  art.  IX,  §  15,  relating  to 
knowledge  of  defective  machinery,  conductor  is  not  barred  of  right  of 
recovery  unless  he  would  have  regarded  cars  dangerous  if  he  had  exer- 
cised ordinary  prudence;  Anderson  v.  Daly  Min.  Co.,  16  Utah,  40,  50 
Pac.  818,  shift-bosses  and  men  are  fellow-servants. 

Distinguished  in  Womack  v.  Hicks  Locomotive  etc.  Works,  172  Fed. 
219,  97  C.  C.  A.  35,  holding  rule  does  not  apply  when  employee  was  not 
instructed  as  to  warning  flag;  dissenting  opinion  in  Whitcomb  v.  Mc- 
Nulty, 105  Fed.  867,  868,  45  C.  C.  A.  90,  majority  holding  engineer  who 
went  under  his  engine  to  make  repairs,  knowing  that  another  train 
would  soon  back  into  his  engine  and  move  it,  was  guilty  of  contributory 
negligence. 

Negligence  in  going  under  or  between  cars.    Note,  46  L.  R.  A. 
(N.  8.)  877,  878. 

160  U.  a  462-409,  40  If.  Ed.  490,  16  Sup.  Ot  346,  ELDREDOE  v.  TREZE- 
VANT. 

Lands  in  State,  whose  title  is  derived  from  United  States,  are  subject 
to  local  regulations. 

Approved  in  State  v.  Bayou  Johnson  Oyster  Co.,  130  La.  611,  58 
South.  407,  holding  State  had  control  over  swamp-lands;  Willow  River 
Club  v.  Wade,  100  Wis.  96,  42  L.  R.  A.  315,  76  N.  W.  275,  owner  of 
both  banks  of  navigable  stream  has  no  exclusive  right  to  fish  in  river 
opposite  his  land. 
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Fourteenth  Amendment  does  not  override  public  rights,  in  form  of  ease- 
ments, upheld  under  State  laws. 

Approved  in  Philadelphia  Co.  v.  Stimson,  223  U.  S.  636,  56  L.  Ed.  583, 
32  Sup.  Ct.  340,  holding  Secretary  of  War  is  not  liable  for  damage  to 
island  property  resulting  from  change  in  harbor  line;  Union  Bridge  Co. 
v.  United  States,  204  U.  S.  390,  51  L.  Ed.  535,  27  Sup.  Ct.  367,  holding 
Secretary  of  War  can  compel  alteration  in  bridge  over  navigable  stream; 
Otis  Co.  v.  Ludlow  Mfg.  Co.,  201  U.  S.  154,  50  L.  Ed.  706,  26  Sup.  Ct. 
353,  holding  compensation  sufficiently  secured  to  upper  riparian  propri- 
etor for  damage  caused  by  dam  of  lower  mill  owner;  Scranton  v. 
Wheeler,  179  U.  S.  157,  45  L.  Ed.  135,  21  Sup.  Ct.  54,  holding  control 
of  all  navigable  water  is  under  United  States,  although  shore  and 
submerged  land  are  owned  by  States  and  individuals ;  Gibson  v.  United 
States,  166  U.  S.  273,  41  L.  Ed.  1001,  17  Sup.  Ct.  579,  riparian  owner- 
ship on  navigable  waters  is  subject  to  obligation  to  suffer  consequences 
of  improvement  in  navigation;  Harrison  v.  City  of  Philadelphia,  217 
Fed.  Ill,  holding  municipality  may  remove  buildings  built  on  plotted 
street;  Hagerla  v.  Mississippi  River  Power  Co.,  202  Fed.  789,  holding 
private  corporation  might  condemn  land  for  purpose  of  building  dam; 
Carver  v.  San  Pedro  etc.  R.  Co.,  151  Fed.  337,  holding  private  citizen 
might  enjoin  obstruction  of  navigable  stream;  State  v.  Richcreek,  167 
Ind.  225, 119  Am.  St.  Rep.  491, 10  Ann.  Gas,  899,  5LB.A.  (N.  8.)  874, 
77  N.  E.  1087,  upholding  law  prohibiting  fixtures  of  bank  exceeding 
one-third  value  of  capital  stock;  State  v.  Sutton,  83  N.  J.  L.  49,  84  Atl. 
1059,  upholding  law  requiring  railroads  to  carry  policeman  free  of 
charge;  Lewis  Blue  Point  Oyster  Cultivation  Co.  v.  Briggs,  198  N.  Y. 
293,  19  Ann.  Gas.  694,  34  L.  R.  A.  (N.  S.)  1094,  91  N.  E.  848,  holding 
United  States  not  liable  to  owner  of  oyster-beds  for  damages  resulting 
from  improvements  made  in  aid  of  commerce. 

Constitutional  guaranty  of  equal  protection  is  not  denied  nonresident 
having  same  rights  as  citizen. 

Approved  in  Chicago  etc.  R.  R.  Co.  v.  State,  47  Neb.  571,  53  Am.  St 
Rep.  668,  41  L.  R.  A.  485,  66  N.  W.  629,  "due  process"  is  satisfied 
whenever  opportunity  is  afforded  to  invoke  equal  protection  by  appro- 
priate proceedings. 

Distinguished  in  State  v.  Mallory,  73  Ark.  250,  67  L.  R.  A.  773,  83 
S.  W.  960,  denying  validity  of  law  forbidding  nonresidents  to  hunt  or 
fish  in  State. 

Servitude  which  State  imposes  on  lands  applies  to  lands  afterwards 
acquired  by  it  from  government. 

Approved  in  Scranton  v.  Wheeler,  179  U.  S.  179,  182,  45  L.  Ed.  143, 
144,  21  Sup.  Ct.  63,  holding  legal  incidents  of  land  abutting  on  navigable 
streams  are  declared  by  State  wherein  land  is  situated;  Cubbins  v. 
Mississippi  River  Commission,  204  Fed.  302,  upholding  establishment  of 
levee  district;  Gibson  v.  United  States,  166  U.  S.  272,  41  L.  Ed.  1000, 
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17  Sup.  Ct.  579,  reaffirming  ruling;  Board  of  Levee  Inspectors  v.  Crit- 
tenden, 94  Fed.  616,  36  C.  C.  A.  418,  and  Pontchartrain  R.  B.  Co.  v. 
Board  of  Levee  Commrs.,  49  La.  Ann.  572,  21  South.  766,  arguendo. 

Levees  as  public  improvements.    Note,  58  L.  R.  A.  758. 

160  IT.  a  469-493,  40  L  Ed.  499,  16  Sop.  Ot.  368,  DAVIS  ▼.  UNITED 
STATES. 

Prosecution  has  Irarden  of  proving  capacity  to  commit  crime. 
Approved  in  State  v.  Snuff,  9  Idaho,  128,  72  Pac.  669,  and  Common- 
wealth v.  Johnson,  188  Mass.  388,  74  N.  E.  941,  both  reaffirming  rule; 
Wilson  v.  United  States,  232  U.  S.  570,  58  L.  Ed.  73fc  34  Sup.  Ct.  347, 
upholding  charge  given  as  to  reasonable  doubt ;  Hotema  v.  United  States, 
186  U.  S.  418,  420,  46  L.  Ed.  1228,  22  Sup.  Ct.  897,  holding  charge  on 
trial  for  murder  that  recent  use  of  whisky  by  defendant  is  no  defense 
is  not  erroneous  where  court  has  charged  that  there  must  be  a  willful 
and  intentional  killing;  Stuart  v.  Reynolds,  204  Fed.  715, 123  C.  C.  A.  13, 
holding  in  prosecution  against  bankrupt  for  concealing  property,  prosecu- 
tion mast  prove  possession  of  property;  United  States  v.  Praeger,  149  Fed. 
485,  decision  of  court-martial  that  question  asked  civilian  witness  would 
not  incriminate  him  is  not  conclusive,  but  prosecution  must  prove  fact; 
Glover  v.  United  States,  147  Fed.  432,  8  Ann.  Oaa.  1184,  77  C.  C.  A.  450, 
and  Schultz  v.  Territory  of  Arizona,  5  Ariz.  241,  52  Pac.  352,  both  hold- 
ing that  defendant  need  not  prove  alibi  by  preponderance  of  evidence; 
Post  v.  United  States,  135  Fed.  10,  70  L.  R.  A.  989,  67  C.  C.  A.  569, 
burden  is  not  on  defendant  charged  with  fraudulently  pretending  to  have 
power  of  mental  healing,  to  prove  that  she  actually  possessed  such 
power;  Hill  v.  United  States,  22  App.  D.  C.  409,  holding  indictment 
need  not  state  that  accused  was  of  sound  mind;  Snell  v.  United  States, 
16  App.  D.  C.  523,  holding  court  may  instruct  that  insanity  produced  by 
strong  drink  is  no  defense;  State  v.  Ardoin,  128  La.  19,  Ann.  Oaa. 
1912C,  45,  54  South.  408,  holding  State  must  prove  that  killing  was  not 
justifiable;  State  v.  Crowe,  39  Mont.  183, 18  Ann.  Gas.  643, 102  Pac.  582, 
refusing  to  uphold  instruction  that  insanity  might  be  considered  as  de- 
fense when  satisfactorily  established;  Territory  of  Gutierez,  13  N.  M. 
144,  79  Pac.  718,  and  Roberson  v.  State,  183  Ala.  53,  54,  62  South.  841, 
both  holding  State  must  prove  malice*  in  order  to  convict  of  murder; 
Davis  v.  State,  90  Neb.  364, 133  N.  W.  407,  holding  erroneous  instruction 
is  not  cured  by  another  contradicting  it;  Marshall  v.  Territory,  2  Okl. 
Cr.  148, 101  Pac.  143,  holding  in  prosecution  for  rape  State  must  prove 
chaste  and  virtuous  character  of  female;  State  v.  Schmidt,  19  S.  D. 
587,  104  N.  W.  259,  holding  State  must  prove  that  justification  for 
assault  did  not  exist ;  State  v.  Cook,  69  W.  Va.  724,  725,  72  S.  E.  1028, 
1029,  holding  ungovernable  passion  is  not  insanity;  State  v.  Scott,  49 
La.  Ann.  258,  36  L.  R.  A.  728,  21  South.  273,  proof  must  satisfy  jury  of 
accused's  insanity;  State  v.  Peel,  23  Mont.  374,  75  Am.  St.  Rep.  541, 
59  Pac.  175,  burden  of  establishing  defense  of  insanity  by  preponder- 
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ance  of  evidence  is  not  cast  on  defendant;  Territory  v.  .Lucero,  8  N".  M. 
557,  46  Pac.  22,  instruction  that  false  statement  as  to  killing  should  be 
construed  as  evidence  of  guilt  is  error;  dissenting  opinion  in  Bell  v. 
State,  62  Tex.  Cr.  256,  Ann.  Gas.  19130,  617,  86  L.  R.  A.  (N.  S.)  98,  137 
S.  W.  678,  majority  holding  one  accused  of  illegal  sale  of  liquor  must 
show  he  had  license  to  sell  same. 

Distinguished  in  State  v.  Lyons,  113  La.  989,  37  South.  900,  State  v. 
Quigley,  26  R.  I.  271,  58  Atl.  908,  and  State  v.  Clark,  34  Wash.  493,  101 
Am.  St  Rep.  1006,  76  Pac.  101,  all  holding  that  burden  is  on  defendant 
to  prove  insanity  by  fair  preponderance  of  evidence. 

Burden  and  quantum  of  proof  on  issue  of  insanity  in  criminal  cases. 
Note,  3  Ann.  Gas.  927. 

Presumption  and  burden  of  proof  as  to  sanity.    Note,  36  L.  R.  A. 
729. 

Accused  must  be  acquitted  of  specific  charge  if  there  is  reasonable 
doubt  of  capacity. 

Approved  in  Matheson  v.  United  States,  227  U.  S.  543,  57  L.  Ed.  633, 
33  Sup.  Ct.  355,  holding  court  may  instruct  that  accused  has  burden  of 
proving  insanity;  Perkins  v.  United  States,  228  Fed.  416,  hold- 
ing person  in  frenzy  from  overdose  of  medicine  could  not  be  convicted 
of  murder;  German  v.  United  States,  120  Fed.  667,  57  C.  C.  A.  128, 
holding  instruction  which  requires  defendant  to  show  insanity  by  pre- 
ponderance of  evidence  is  erroneous;  Anderson  v.  Territory,  9  Ariz.  55, 
76  Pac.  638,  and  State  v.  Halk,  49  Mont.  176,  141  Pac.  150,  both  hold- 
ing accused  must  show  justification  of  murder;  Pribble  v.  People,  49 
Colo*  215,  112  Pac.  222,  holding  court  should  instruct  jury  to  consider 
sanity  of  accused ;  Iowa  v.  Thiele,  119  Iowa,  661,  94  N.  W.  257,  holding 
burden  is  on  accused  to  prove  insanity  by  preponderance  of  evidence; 
State  v.  Johnston,  118  La.  276,  42  South.  935,  holding  accused  must 
prove  insanity  by  preponderance  of  evidence;  State  v.  Peel,  23  Mont. 
374,  75  Am.  St.  Rep.  541,  59  Pac.  175,  holding,  under  facts  of  the  case, 
instruction  as  to  mental  capacity  to  commit  crime  was  not  erroneous; 
State  v.  Greenleaf ,  71  N.  H.  614,  54  Atl.  43,  holding  in  order  to  convict 
of  murder  in  first  degree  State  must  show  malice  and  deliberate  killing; 
State  v.  Ballou,  20  R.  I.  612  (see  40  Atl.  864),  holding  burden  is  on 
defendant  to  prove  by  preponderance  of  evidence  that  homicide  was 
committed  in  self-defense;  Henson  v.  State,  112  Ala.  47,  21  South.  80, 
evidence  raising  reasonable  doubt  as  to  whether  accused  acted  in  self- 
defense,  he  should  be  acquitted ;  State  v.  Brooks,  23  Mont.  163, 57  Pac. 
1044,  reaffirming  rule;  Aguilar  v.  Territory,  8  N.  M.  506,  46  Pac.  345, 
burden  of  proof  remains  with  prosecution  throughout  trial;  Territory 
v.  Lucero,  8  N.  M.  558,  561,  46  Pac.  23,  burden  of  proof  upon  prosecution 
applies  to  every  element  constituting  crime;  dissenting  opinion  in  Mar- 
tin v.  State,  119  Ala.  7,  25  South.  258,  majority  holding  accused  has 
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burden  of  showing  insanity  at  time  of  offense  by  preponderance  of 
evidence. 

Distinguished  in  People  ▼.  Allender,  117  Cal.  82,  48  Pac.  1014,  and 
State  v.  Scott,  49  La.  Ann.  265,  267,  268,  86  la.  B.  A.  736,  738,  739,  740, 
21  South.  276,  277,  rules  in  California  and  Louisiana  respectively  are 
that  accused  must  satisfy  jury  by  reasonable  preponderance  of  proof 
that  he  was  insane. 

Insanity  as  an  excuse  or  defense  for  crime.    Note,  76  Am,  St.  Rep. 
92,  94. 

By  presuming  sanity  law  supplies  proof,  In  first  instance,  of  capacity. 
Approved  in  Territory  v.  Lucero,  8  N.  M.  559,  560,  46  Pac.  23,  bur- 
den of  proof  as  to  malice  never  shifts  on  to  defendant. 

Presumption  of  sanity  is  not  conclusive. 
Approved  in  State  v.  Nelson,  36  Nev.  412,  136  Pac.  381,  holding  ac- 
cused must  prove  insanity  by  preponderance  of  evidence ;  Adair  v.  State, 
6  Okl.  Cr.  290,  44  L.  B.  A.  (N.  S.)  119,  118  Pac.  418,  holding  sanity  is 
presumed  until  pleaded  as_defense. 

Measure  of  proof  of  insanity  of  accused.    Note,  89  la.  B.  A.  748. 

Bight  of  jury  to  abide  by  presumption  of  sanity  as  against  uncon- 
tradicted evidence  to  contrary.    Note,  24  la.  B.  A.  (N.  8.)  545. 

160  XT.  S.  498-198,  40  Xa.  Ed.  508,  16  Sup.  Ot.  871,  UNITED  STATES  v. 
SATWABD. 

Circuit  Court  has  jurisdiction,  under  act  of  1888,  where  government  la 
plaintiff,  regardless  of  value. 

Approved  in  Wishkah  Boom  Co.  ▼.  United  States,  202  U.  S.  613,  50 
L.  Ed.  1171,  26  Sup.  Ct.  765,  Weston  v.  Tierney,  184  U.  S.  695,  696, 
46  L.  Ed.  763,  22  Sup.  Ct.  938,  and  United  States  v.  Sheridan,  119  Fed. 
238,  all  reaffirming  rule ;  United  States  Fidelity  etc.  Co.  v.  United  States, 
204  U.  S.  354,  51  L.  Ed.  518,  27  Sup.  Ct.  381,  holding  suit  by  United 
States  on  bond  of  public  contractor  is  within  jurisdiction  of  Federal 
court;  Holt  v.  Indiana  Mfg.  Co.,  176  U.  S.  73,  44  L.  Ed.  377, '20  Sup.  Ct. 
274,  holding  suit  to  enjoin  State  taxes  as  illegal  because  levied  on  pat- 
ent rights  is  not  within  jurisdiction  of  Circuit  Court  under  U.  S.  Rev. 
Stats.,  §  629,  cl.  9 ;  Delaware  etc.  R.  Co.  v.  Lyne,  193  Fed.  985,  113 
C.  C.  A.  604,  holding  action  under  Interstate  Commerce  Act  is  within 
Federal  jurisdiction  only  when  amount  exceeds  two  thousand  dollars; 
United  States  v.  Comet  Oil  etc.  Co.,  187  Fed.  678,  applying  rule  in  suit 
by  United  States  to  cancel  lease  made  by  Indian  allottee ;  United  States 
v.  Bellm,  182  Fed.  162,  applying  rule  in  suit  to  cancel  deed  of  Indian 
allottee;  St.  Louis  etc.  R.  Co.  v.  Cross,  171  Fed.  486,  holding  suit  against 
officers  of  State  is  not  suit  against  State  within  Federal  jurisdiction; 
Turner  v.  Jackson  Lumber  Co.,  159  Fed.  925,  87  C.  C.  A.  103,  and 
Risley  v.  City  of  Utica,  168  Fed.  744,  both  holding  in  suit  to  determine 
validity  of  tax,  amount  of  tax  is  value  in  dispute;  Purnell  v.  Page,  128 
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Fed.  498,  holding,  under  U.  S.  Comp.  Stats.  1901,  p.  608,  limiting  juris- 
diction of  Circuit  Court  in  aetion  to  restrain  enforcement  of  personal 
State  tax,  court  has  no  jurisdiction  where  amount  of  tax  is  eighty  dol- 
lars; Pooler  y.  United  States,  127  Fed.  520,  62  C.  C.  A.  317,  holding 
U.  S.  Comp.  Stats.  1901,  p,  456,  confers  on  District  Court  jurisdiction 
of  action  by  United  States  to  recover  money  fraudulently  obtained  in 
payment  of  false  claim  for  a  pension;  United  States  v.  O'Brien,  120 
Fed.  448,  holding  suit  on  bond  of  contractor  for  public  work  brought 
in  name  of  United  States,  under  Comp.  Stats.  1901,  p.  2523,  cannot  be 
maintained  in  Federal  court  in  any  district  other  than  one  in  which 
defendant  is  inhabitant;  Bachus  v.  Hartwell,  112  Fed.  564,  holding 
in  suit  to  enjoin  enforcement  of  street  assessment  amount  in  controversy 
for  purpose  of  determining  Federal  jurisdiction  is  amount  of  assess- 
ment; United  States  v.  Henderlong,  102  Fed.  4,  holding,  under  Judi- 
ciary Act  (25  Stat.  433,  c.  866),  relating  to  jurisdiction  of  Circuit  Court, 
that  court  has  no  jurisdiction  of  action  brought  under  28  Stat.  278,  to 
recover  on  contractor's  bond  for  labor  on  public  building  where  amount 
involved  is  less  than  two  thousand  dollars;  dissenting  opinion  in  Giles 
v.  Harris,  189  U.  S.  496,  47  L.  Ed.  916,  23  Sup.  Ct.  644,  majority  hold- 
ing absence  of  averment  in  bill  in  Circuit  Court  showing  that  jurisdic- 
tional amount  was  involved  is  not  available  in  Supreme  Court  where 
jurisdiction  is  raised  on  another  point;  United  States  v.  Winans,  73  Fed. 
75,  action  by  United  States,  as  guardian  of  Indian  tribe,  to  protect  their 
.fishery  rights;  United  States  v.  Reid,  90  Fed.  522,  action  on  postmaster's 
bond;  Fishback  v.  Western  Union  Tel.  Co.,  161  U.  S.  100,  40  L.  Ed. 
631,  16  Sup.  Ct.  508,  arguendo. 

Distinguished  in  Adams  v.  Chicago  Great  Western  R.  Co.,  210  Fed. 
366,  holding  cause  of  action  arising  under  Interstate  Commerce  Act  is 
not  necessarily  within  jurisdiction  of  Federal  court;  United  States  v. 
Barrett,  135  Fed.  193,  where  United  States  merely  nominal  party  in 
suit  on  bond  of  government  contractor;  Follett  v.  Tillinghast,  82  Fed. 
.  241,  national  bank  receiver  cannot  remove  when  sued  for  less  than  two 
thousand  dollars. 

Right  of  United  States  to  maintain  civil  action.    Note,  Ann.  Gas. 
1912D,  515. 

Miscellaneous.     Cited  in  Eaton  v.  Hoge,  141  Fed.  66. 

160  U.  S.  499-514,  40  L.  Ed.  510,  16  Sup.  Ct.  397,  CHAPPELL  v.  UNITED 
STATE8. 

Certiorari  for  diminution  of  record  must  be  applied  for  at  first  term 
or  cause  for  delay  shown. 

.  Approved  in  Merritt  v.  President  etc.,  167  U.  S.  745,  42  L.  Ed.  1209, 
17  Sup.  Ct.  996,  memorandum  decision;  Reed  v.  Stanly,  89  Fed.  434, 
bill  of  review  must  be  brought  within  time  allowed  for  appeal;  Wash- 
ington  Ry.  &  E.  Co.  v.  Newman,  41  App.  D.  C.  443,  holding  defect  of 
parties  cannot  first  be  objected  to  on  appeal. 
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Order  overruling  petition  for  writ  of  error  and  directing  Jury  to  be 
Impaneled  Is  not  final. 

Approved  in  Stori  v.  Massachusetts,  183  U.  S.  143,  46  L.  Ed.  124, 
22  Sup.  Ct.  74,  holding  writ  of  habeas  corpus  will  not  be  upheld  as  writ 
of  error  to  review  criminal  proceedings  in  State  court. 

Allowance  of  general  writ,  asking  review  of  all  rulings  on  Jurisdiction, 
is  not  sufficient  certification. 

Approved  in  Filhiol  v.  Torney,  194  U.  S.  358,  48  L.  Ed.  1016,  24  Sup. 
Ct.  698,  and  New  York  N.  H.  etc.  R.  R.  Co.  v.  Weisberg,  191  U.  S.  558, 
48  L.  Ed.  301,  24  Sup.  Ct.  844,  both  following  rule;  Apapas  v.  United 
States,  233  U.  S.  589,  58  L.  Ed.  1105,  34  Sup.  Ct.  704,  dismissing  appeal 
where  writ  of  error  brought  up  whole  case  and  not  question  of  jurisdiction ; 
Petri  v.  Creelman  Lumber  Co.,  199  U.  S.  492,  50  L.  Ed.  285,  26  Sup.  Ct. 
133,  no  bill  of  exceptions  on  formal  certificate  required  where  fact  that 
decision  was  on  jurisdiction  clearly  appears  elsewhere  in  record ;  Spencer 
v.  Duplan  Silk  Co.,  191  U.  S.  529,  48  L.  Ed.  289,  24  Sup.  Ct.  174,  holding 
removal  from  State  to  Federal  court  for  diverse  citizenship  by  trustee 
in  bankruptcy  makes  judgment  of  Circuit  Court  of  Appeals  final  under 
Bankruptcy  Act,  §  23 ;  Arkansas  v.  Schlierholz,  179  U.  S.  600,  45  L.  Ed. 
337,  21  Sup.  Ct.  231,  holding  sufficient  certification  of  question  of  juris- 
diction by  Circuit  Court  to  Supreme  Court  is  not  made  by  order  allow- 
ing appeal  from  decision  that  agent  of  land  office  is  entitled  to  his 
discharge  from  sheriff,  and  stating  whether  it  should  remand  him  or  to 
be  dealt  with  by  State  court;  Huntington  v.  Laidley,  176  U.  S.  676, 
44  L.  Ed.  634,  20  Sup.  Ct.  529,  holding  in  order  to  maintain  appellate 
jurisdiction  of  Supreme  Court  the  record  must  show  that  lower  court 
sends  up  single  question  of  jurisdiction;  Davis  v.  Geissler,  162  U.  S.  291, 
40  L.  Ed.  973,  16  Sup.  Ct.  797,  dismissing  for  lack  of  certificate  of 
jurisdiction  from  Circuit  Court;  Lange  v.  Union  Pac.  R.  R.  Co.,  126  Fed. 
340,  62  C.  C.  A.  48,  holding  as  Congress  has  passed  Comp.  Stats.  1901, 
p.  696.  authorizing  amendments  to  pleadings  in  Federal  courts,  these 
courts  are  not  governed  by  State  practice. 

Supreme  Court,  acquiring  jurisdiction  because  Federal  question  in- 
volved, may  dispose  of  whole  case  on  merits. 

Approved  in  Railroad  Commission  v.  Louisville  ete.  R.  R.  Co.,  225 
U.  S.  279,  56  L.  Ed.  1090,  32  Sup.  Ct.  756,  holding  where  constitutional 
questions  are  raised  lack  of  certificate  is  not  fatal  to  bill ;  Field  v.  Barber 
Asphalt  Paving  Co.,  194  U.  S.  621,  48  L.  Ed.  1153,  24  Sup.  Ct.  784,  per- 
mitting cross-appeal  on  nonfederal  questions  alone  to  Supreme  Court 
where  complainant  has  appealed  from  so  much  of  decree  as  denied  relief 
on  Federal  gounds;  Filhiol  v.  Torney,  194  U.  S.  359,  48  L.  Ed.  1017, 
24  Sup.  Ct.  698,  where  in  ejectment  plaintiff's  statement  of  right  to 
possession  shows  no  case  within  Circuit  Court's  jurisdiction,  allegations 
as  to  defense  which  defendant  may  make  cannot  establish  jurisdiction; 
Davis  etc.  Mfg.  Co.  v.  Los  Angeles,  189  U.  S.  216,  47  L.  Ed.  780,  23  Sup. 
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Ct.  499,  holding  appeal  lies  directly  to  United  States  Supreme  Court 
from  decree  of  Circuit  Court  dismissing  bill,  based  on  diversity  of 
citizenship  and  alleged  unconstitutional  municipal  ordinance;  Press  Pub. 
Co.  v.  Monroe,  164  U.  S.  Ill,  41  L.  Ed.  369,  17  Sup.  Ct.  42,  and  Scott 
v.  Donald,  165  U.  S.  74,  41  L.  Ed.  684, 17  Sup.  Ct.  266,  reaffirming  rule; 
Pullman's  Palace  Car  Co.  v.  Central  Transp.  Co.,  76  Fed.  402,  22  C.  C.  A. 
246,  construing  act  of  March  3,  1891;  Morrisdale  Coal  Co.  v.  Penn- 
sylvania R.  Co.,  183  Fed.  940,  106  C.  C.  A.  269,  holding  Circuit  Court  of 
Appeals  might  review  decree  dismissing  cause  for  want  of  jurisdiction. 
Distinguished  in  Robinson  v.  Caldwell,  165  U.  S.  361,  41  L.  Ed.  746, 
17  Sup.  Ct.  344,  Judiciary  Act  of  1891  does  not  give  defeated  party  in 
Circuit  Court  right  to  have  case  finally  determined  on  merits  both  in 
Supreme  Court  and  Circuit  Court. 

Act  of  1888,  authorizing  proceedings  in  Federal  courts  to  condemn  land 
for  lighthouses,  Is  valid. 

Approved  in  Hills  A  Co.  v.  Hoover,  220  TJ.  S.  336,  Ann.  Cas.  19120, 
562,  55  L.  Ed.  488,  31  Sup.  Ct.  402,  holding  in  suit  for  infringement  of 
copyright  Federal  court  may  grant  penalty  and  forfeiture  in  same  ac- 
tion ;  United  States  v.  Gettysburg  Elec.  Ry.  Co.,  160  U.  S.  679,  40  L.  Ed. 
580,  16  Sup.  Ct.  429,  United  States  may  exercise  eminent  domain  by 
condemning  land  for  park  commemorating  battle  of  Gettysburg;  Silvas 
v.  Arizona  Copper  Co.,  213  Fed.  507,  holding  act  of  Arizona  (1913),  pro- 
viding that  no  guardian  should  be  required  to  give  security  for  costs 
did  not  apply  to  Federal  courts;  Elk  Garden  Co.  v.  T.  W.  Thayer  Co., 
206  Fed.  215,  holding  Federal  courts  would  allow  plea  of  res  adjudicata 
in  action  of  ejectment;  Beatty  v.  United  States,  203  Fed.  622,  623,  122 
C.  C.  A.  16,  holding  Federal  court  will  allow  trial  by  jury  in  condemna- 
tion proceeding;  United  States  v.  Beaty,  198  Fed.  286,  289,  290,  291, 
holding  United  States  may  condemn  land  for  grazing  of  army  horses; 
United  States  v.  Certain  Land  in  Town  of  New  Castle,  165  Fed.  786, 
holding  United  States  may  condemn  land  for  artillery  post ;  Postal  Tele- 
graph-Cable Co.  v.  Southern  Ry.  Co.,  122  Fed.  162,  holding  constitutional 
provision  governing  Federal  courts  securing  right  to  jury  trial  in  pro- 
ceedings to  condemn  land  does  not  apply  to  proceedings  delegated  by 
State;  dissenting  opinion  in  United  States  v.  Sargent,  162  Fed.  86,  88,  89 
C.  C.  A.  81,  majority  allowing  interest  on  value  of  condemned  land  from 
date  of  filing  of  commissioner's  report. 

Judicial  power  over  eminent  domain.    Note,  22  L.  R.  A.  (N.  S.) 
11,  83. 

Eminent  domain  may  be  exercised  by  Congress  through  State  courts, 
with  State's  consent,  or  through  Federal  courts. 

Approved  in  United  States  v.  O'Neill,  198  Fed.  682,  684,  holding 
damages  need  not  be  assessed  before  government  can  take  possession; 
United  States  v.  Certain  Land,  145  Fed.  657,  not  necessary  that  Con- 
gress itself  should  select  particular  land,  but  there  must  be  some  further 
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authority  than  Rev.  Stats.,  §§  4G58,  4660;  Swift  &  Co.  v.  Jones,  145  Fed. 
492,  76  C.  C.  A.  253,  Practice  Acts  of  States  will  not  govern  when  they 
unwisely  encumber  administration  of  law  or  impair  effect  of  congres- 
sional legislation;  Allnut  v.  Lancaster,  76  Fed.  134,  congressional  pro- 
vision, that  where  trial  may  proceed  without  defendants  who  cannot  be 
found,  controls,  irrespective  of  State  laws;  Holt  v.  Indiana  Mfg.  Co., 
60  Fed.  4,  25  C.  C.  A.  301,  arguendo. 

Exercise  of  power  of  eminent  domain  for  use  of  another  juris- 
diction.   Note,  Ann.  Gas.  1915D,  1228,  1229. 

Proceedings  to  condemn  land  for  lighthouse  should  be  In  name  of 
United  States. 

Distinguished  in  Macfarland  v.  Moore,  32  App.  D.  C.  215,  holding 
municipality  may  bring  suit  to  condemn  land  in  name  of  commissioners. 

Such  proceeding,  Instituted  and  concluded  In  Federal  court,   is,  in 
effect,  action  at  law. 

Approved  in  Metropolitan  R.  R.  Co.  v.  Macfarland,  195  U.  S.  328, 
49  L.  Ed.  222,  25  Sup.  Ct.  28,  reaffirming  rule;  Murhard  Estate  Co.  v. 
Portland  etc.  Ry.  Co.,  163  Fed.  196,  90  C.  C.  A.  64,  holding  proceeding 
in  eminent  domain  is  reviewable  by  writ  of  error;  United  States  v. 
Honolulu  Plantation  Co.,  122  Fed.  586,  58  C.  C.  A.  279,  holding  in  pro- 
ceedings by  United  States  to  condemn  land  in  Hawaii  issue  of  fact  is 
triable  by  jury ;  Winslow  v.  Baltimore  etc.  R.  R.  Co.,  28  App.  D.  C.  140, 
holding  railroad  cannot  be  compelled  to  condemn  land  which  it  does  not 
need;  Newcomb  v.  Rockport,  183  Mass.  78,  66  N.  E.  589,  holding,  under 
Rev.  Laws,  c.  ?5,  §  15,  Mass.,  town  could  not  be  compelled  to  furnish 
transportation  to  scholars  living  on  island  off  the  coast  where  access  was 
inconvenient. 

Right  to  trial  by  jury  in  eminent  domain  proceeding.    Note,  18 

Ann.  Gas.  684. 

» 

Miscellaneous.  Cited  in  Warder  v.  Cotton,  207  U.  S.  582,  52  L.  Ed. 
850,  28  Sup.  Ct.  259,  dismissing  for  want  of  jurisdiction;  Victor  G. 
Bloede  Co.  v.  Joseph  Bancroft  &  Sons  Co.,  98  Fed>  186,  holding,  under 
section  724,  Rev.  Stats.  U.  S.,  and  20  Del.  Laws,  p.  187,  court  is  author- 
ized to  order  production  of  books  for  inspection  before  trial;  Reed  v. 
Stanley,  97  Fed.  524,  38  C.  C.  A.  331,  holding,  under  Act  of  March  3, 
1891,  no  appeal  may  be  taken  to  Supreme  Court  on  question  of  jurisdic- 
tion unless  trial  court  during  term  at  which  judgment  was  rendered 
certifies  that  question  of  jurisdiction  is  involved. 

160  U.  8.  514-530,  40  L.  Ed.  615,  16  Sup.  Ct.  379,  JACKSONVILLE  ETC. 
BY.  CO.  v.  HOOPER. 

Averment  that  parties  had  set  their  "hands  and  seals,"  etc.,  is  suffi- 
cient, although  one  is  corporation. 

Approved  in  Kent  v.  Bay  State  Gas  Co.,  93  Fed.  888,  declaration  is 
not  demurrable  because  copy  set  out  shows  words  "hands  and  seals," 
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there  being  no  allegation  that  instrument  was  sealed;  District  of  Col- 
umbia v.  Camden  Iron  Works,  15  App.  D.  C.  217,  holding  contract  made 
by  commissioners  of  District  of  Columbia  will  bind  District;  Mills  v. 
Larrance,  186  111.  640,  58  N.  E.  221,  holding  cross-bill  alleges  release 
need  not  allege  consideration  where  it  was  under  seal. 

Instrument  to  which  seal  is  affixed,  but  containing  no  recital  re- 
specting sealing,  as  instrument  under  seal.  Note,  19  Ann.  Gas. 
675. 

In  absence  of  contrary  evidence,  scroll  or  rectangle   containing  word 
"seal"  will  be  deemed  corporate  seat 

Approved  in  Dart  v.  Hughes,  49  Colo.  469,  109  Pac.  953,  applying 
principle;  District  of  Columbia  v.  Camden  Iron  Works,  181  U.  S.  460, 

45  L.  Ed.  953,  21  Sup.  Ct.  683,  holding  omission  of  seal  of  District  of 
Columbia  from  contract  which  commissioners  executed  for  corporation 
with  their  signatures  and  seals  will  not  invalidate  contract;  G.  V.  B. 
Min.  Co.  v.  First  Nat.  Bank,  95  Fed.  33,  35  C.  C.  A.  510,  symbol  [L.  S.] 
will  be  held  corporation  seal  where  mortgage  recites  that  same  is  affixed. 

What  is  sufficient  corporate  seal.    Note,  Ann.  Gas.  19120,  45. 

Whether  instrument  is  under  seal  or  not  is  question  for  court. 
Approved  in  Brown  v.  Commercial  Fire  Ins.  Co.,  21  App.  D.  C.  335, 
holding  seal  placed  on  top  of  instrument  does  not  make  same  sealed  in- 
strument; Langley  v.  Owens,  52  Fla.  309,  11  Ann,  Gas.  247,  42  South. 
459,  holding  scrawl  constituted  good  seal. 

Whether  mark  or  character  is  seal  depends  upon  intention. 
Approved  in  Morrill's  Admx.  v.  Catholic  Order  of  Foresters,  79  Vt. 
486,  65  Atl.  527,  holding  wafer  attached  to  mutual  benefit  certificate 
constituted  seal  of  organization. 

Officer's  authority  to  execute  lease  may  be  evidenced  by  corporation 
entering  into  possession. 

Approved  in  Sun,Printing  &  Publishing  Assn.  v.  Moore,  183  U.  S.  650, 

46  L.  Ed.  373,  22  Sup.  Ct.  244,  holding  chartering  of  yacht  for  purpose 
of  gathering  news  by  managing  editor  of  newspaper  is  within  his  power; 
Potts-Thompson  Liquor  Co.  v.  Potts.  135  Ga.  460,  69  S.  E.  738,  holding 
authority  of  president  to  contract  may  be  evidenced  by  acts  of  directors; 
Mich.  Cent.  R.  R.  Co.  v.  Chicago  etc.  Ry.  Co.,  132  Mich.  329,  93  N.  W. 
884,  where  corporation  enjoyed  benefit  of  switch- track  to  its  plant  for 
a  year,  ratification  of  president's  act  in  executing  contract  presumed. 

Corporation's  ultra  vires  contract  Is  wholly  void. 

Approved  in  In  re  Grand  Union  Co.,  219  Fed.  363,  135  C.  C.  A.  237, 

holding  corporation  could  not  make  loan  of  money  at  usurious  rate  of 

interest;  Choctaw  etc.  R.  Co.  v.  Bond,  160  Fed.  408,  87  C.  C.  A.  355, 

holding  corporate  contract  will  be  presumed  valid  where  it  appears  so 
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on  face;  Taylor  v.  Florida  East  Coast  Ry.  Co.,  64  Fla.  649,  127  Am. 
St  Rep.  165,  14  Ann.  Oas.  472,  16  L.  R.  A.  (N.  8.)  807,  46  South.  578, 
holding  railroad  company  will  be  held  to  covenant  in  deed;  Forrester  v. 
Boston  etc.  Mining  Co.,  29  Mont.  402,  74  Pac.  1090,  holding  void  transfer 
of  entire  corporate  property  to  foreign  corporation,  stockholders  of 
former  to  receive  stock  of  latter  in  exchange;  California  Sav.  Bank  v. 
Kennedy,  167  U.  S.  368,  42  L.  Ed.  200,  17  Snp.  Ct.  833,  purchase  by 
one  national  bank  of  stock  of  another;  Louisville  etc.  Ry.  Co.  v.  Louis- 
ville Trust  Co.,  174  U.  S.  567,  43  L.  E<L  1089,  19  Sup.  Ct.  823,  where 
one  railroad  corporation  guaranteed  bonds  of  another;  Safety  etc.  Cable 
Co.  v.  Mayor  etc.  of  Baltimore,  74  Fed.  366,  20  C.  C.  A.  453,  where  cor- 
poration organized  to  manufacture  insulated  wire  contracted  to  construct 
system  of  underground  wiring;  Park  Hotel  Co.  v.  Fourth  Nat.  Bank, 
86  Fed.  747,  applying  rule  to  making  of  accommodation  paper  by  cor- 
poration; Bowen  v.  Needles  Nat.  Bank,  94  Fed.  930,  36  C.  C.  A.  553, 
ultra  vires  contract  cannot  be  ratified  or  become  binding  by  estoppel; 
dissenting  opinion  in  First  Nat.  Bank  v.  Henry,  159  Ala.  398,  49  South. 
108,  majority  holding  bank  cannot  escape  payment  of  money  lawfully  re- 
ceived, account  of  ultra  vires  transaction. 

The  doctrine  of  ultra  vires  in  relation  to  the  contracts  of  private 
corporations.    Note,  70  Am.  St.  Rep.  162,  172. 

Maintaining  hotel  merely  for  accommodation  of  passengers  and  em- 
ployees, and  not  for  profit,  is  not  necessarily  ultra  vires. 

Approved  in  Big  Creek  etc.  Iron  Co.  v.  American  Loan  etc.  Co.,  127 
Fed.  634,  62  C.  C.  A.  351,  holding,  under  Tennessee  statute,  authorizing 
corporation  to  execute  mortgage  to  secure  money  borrowed,  mortgage 
given  to  secure  bond  issued  in  payment  of  purchase  of  property  is 
valid;  Richmond  Guano  Co.  v.  Farmers'  etc.  Ginnery,  119  Fed.  711, 
holding  corporation  organized  to  manufacture  fertilizers  has  no  power 
to  engage  in  selling  fertilizers  made  by  others;  Jewelers'  Circular  Pub. 
Co.  v.  Jacobs,  109  Fed.  509,  holding  corporation  authorized  to  publish 
journal  devoted  to  interests  in  jewelry  trade  may  publish  directory  ot 
jewelry  trade;  Garrison  Canning  Co.  v.  Stanlev,  133  Iowa,  60, 110  N.  W. 
173,  holding  corporation  may  loan  surplus  funds  temporarily;  Louis- 
ville Property  Co.  v.  Commonwealth,  146  Ky.  834,  38  L.  R.  A.  (N.  S.)  830, 
143  S.  W.  415,  holding  railroad  may  maintain  park  for  comfort  of  its 
employees;  State  v.  New  Orleans  Warehouse  Co.,  109  La.  71,  33  South. 
84,  holding  steamship  company  has  authority  to  sell  or  let  its  ware- 
houses; First  Nat.  Bank  v.  American  Nat.  Bank,  173  Mo.  160,  72  S.  W. 
1061,  holding,  under  U.  S.  Comp.  Stats.  1901,  p.  3455,  prescribing  powers 
of  national  banks,  such  bank  has  no  power  to  bind  itself  that  draft 
drawn  on  its  customer  will  be  paid;  West  v.  Washington  etc.  R.  R.,  49 
Or.  446,  90  Pac.  671,  holding  manager  of  railroad  could  bind  it  in  lease 
of  property ;  White  v.  Commercial  &  Farmers'  Bank,  66  S.  C.  503, 45  S.  E. 
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99,  holding  where  corporation  in  violation  of  Code  of  Laws  1902,  §  1843, 
subd.  "e,"  providing  that  no  part  of  icapital  stock  shall  be  used  in  bank- 
ing operation,  purchased  such  stock  it  is  not  liable  to  creditors  of  bank 
on  its  insolvency;  Union  Pac.  Ry.  Co.  v.  Chicago  etc.  Ry.  Co.,  163  U.  S. 
594,  41  L.  Ed.  276,  16  Sup.  Ct.  1185  (affirming  164  111.  107,  45  N.  E.  494), 
sustaining  contract  for  use  of  tracks  by  another  road;  South  Carolina 
etc.  R.  R.  Co.  v.  Carolina  etc.  Ry.  Co.,  93  Fed.  557,  35  C.  C.  A.  423, 
sustaining  contract  whereby  railroad  operating  another's  road  was  ex- 
empted from  liability  thereby;  dissenting  opinion  in  Consumers'  Gas 
Trust  Co.  v.  Quimby,  137  Fed.  903,  70  C.  C.  A.  220,  majority  holding 
that  corporation  formed  to  develop  natural  gas  could  not,  when  latter 
gave  out,  manufacture  artificial  gas. 

Distinguished  in  State  v.  Southern  Pacific  R.  R.  Co.,  52  La.  Ann.  1828, 
28  South.  375,  holding  railroad  corporation  is  not  authorized  to  license 
under  Act  No.  101,  1886,  La.,  for  storing  goods  received;  Safety  etc. 
Cable  Co.  v.  Mayor  etc.  of  Baltimore,  74  Fed.  371,  20  C.  C.  A.  453, 
holding  wire-making  corporation's  contract  to  install  underground  wire 
system  ultra  vires. 

Railroad's  implied  power  to  engage  in  guarantee  enterprise  not  in- 
volving  transportation.    Note,  2  L.  R.  A.  (N.  S.)  888. 

Railroad  leasing  hotel  may,  as  incident,  contract  to  keep  it  insured. 
Approved  in  Union  Pac.  Ry.  Co.  v.  Chicago  etc.  Ry.  Co.,  163  U.  S.  581, 
41  L.  Ed.  271,  16  Sup.  Ct.  1180,  and  Safety  etc.  Cable  Co.  v.  Mayor  etc. 
of  Baltimore,  74  Fed.  368,  20  C.  C.  A.  453,  whatever  may  fairly  be  re- 
garded as  incidental  to  charter  powers  should  not  be  held  ultra  vires. 

Impossibility  of  performance,  arising  after  making  of  contract,  does 
not  discharge  from  liability. 

Approved  in  South  Memphis  Land  Co.  v.  McLean  etc.  Lumber  Co.,  179 
Fed.  421,  102  C.  C.  A.  563,  applying  where  vendor  of  land  was  unable  to 
provide  promised  railroad  connections;  City  of  Akron  v.  Barber  Asphalt 
Pav.  Co.,  171  Fed.  38,  96  C.  C.  A.  271,  where  court  held  contractor  to 
proviso  in  contract  to  keep  paving  in  repair;  Choctaw  etc.  R.  Co.  v.  Bond, 
6  Ind.  Ter.  530,'  98  S.  W.*  339,  holding  Indian  could  recover  from  rail- 
road price  agreed  upon  for  use  of  land;  Sullivan  etc.  Lumber  Co.  v. 
Reeves,  58  Tex.  Civ.  493,  125  S.  W.  98,  holding  conveyance  of  land  was 
void  where  covenant  to  construct  railroad  was  not  carried  out. 

Lessee  contracting  to  keep  building  insured  is  liable  for  damage,  though 
unable  to  get  insurance.  * 

Approved  in  Falls  of  Keltie  S.  S.  Co.  v.  United  States  etc.  S.  S.  Co., 
108  Fed.  418,  holding  clause  in  charter  of  vessel  that  she  should  be 
cleaned  and  painted  at  least  every  six  months  was  an  absolute  engage- 
ment for  breach  of  which  owner  was  liable. 

Miscellaneous.  Cited  in  State  v.  Clement  Nat.  Bank,  84  Vt.  197, 
Ann.  Gas.  1912D,  22,  78  Atl.  956,  upholding  tax  on  bank  deposits. 
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160  XT.  8.  531-546,  40  L.  Ed.  525,  16  Sup.  Ot.  866,  LADTO  T.  BIGNEY. 

Foreign  court's  finding  that  it  bad  Jurisdiction  will  prevail  orer  testi- 
mony pf  oxpert  to  contrary. 

Approved  in  Finney  v.  Guy,  189  U.  S.  343,  47  L.  Ed.  844,  23  Sup.  Ct. 
561,  holding  State  court  is  not  concluded  as  to  proper  construction  of 
statute  of  another  State  by  admission  of  defendant;  Fish  v.  Smith,  73 
Conn.  391,  47  Atl.  716,  holding,  under  Minnesota  statute  where  creditors 
may  bid  in  assets  of  corporation  to  satisfy  their  claim  such  sale  was 
confirmed  by  the  court  in  action  by  receiver  in  Connecticut  to  enforce 
unpaid  subscriptions,  construction  of  Minnesota  court  was  conclusive; 
Knickerbocker  Trust  Co.  v.  Iseiin,  185  N.  Y.  58,  77  N.  E.  878,  allegations 
of  foreign  law  in  complaint  not  admitted  by  demurrer. 

Defendant  appearing  and  attacking  only  one  recital  of  decree  cannot 
later  attack  decree  collaterally. 

Approved  in  United  States  v.  Bishop,  125  Fed.  183,  60  C  C.  A.  123, 
holding  where  each  party  requests  peremptory  instructions  in  his  favor 
they  are  estopped  from  claiming  that  any  question  should  have  been 
left  to  jury ;  King  v.  Smith,  110  Fed.  97,  98,  54  L.  R.  A.  708,  49  C.  C.  A. 
46,  holding  question  whether  there  was  any  evidence  before  Circuit  Court, 
may  be  considered  on  writ  of  error. 

Defendant  appearing,  participating  and  procuring  enrollment  of  decree 
on  own  motion  cannot  attack  it  collaterally. 

Approved  in  Mutual  Reserve  Fund  Life  Assn.  v.  Phelps,  190  U.  S. 
159,  47  L.  Ed.  995,  23  Sup.  Ct.  710,  holding  proceeding  cannot  be  re- 
moved to  Federal  court  where  State  court  has  decided  that  it  is  merely 
supplementary  to  continuation  of  action  passed  into  judgment;  New 
Orleans  v.  Fisher,  180  U.  S.  196,  45  L.  Ed.  492,  21  Sup.  Ct.  352,  holding 
judgment  of  Circuit  Court  as  to  competency  of  plaintiff's  assignors  to 
sue  and  diversity  of  citizenship  cannot  be  collaterally  impeached;  Phelps 
v.  Mutual  Reserve  Fund  Life  Assn.,  112  Fed.  462,  61  L.  R.  A.  717,  50 
C.  C.  A.  339,  holding  where  court  has  acquired  jurisdiction  over  action 
appointment  of  receiver  without  further  notice  cannot  be  collaterally 
attacked;  Rigney  v.  Rigney,  62  N.  J.  Eq.  12,  49  Atl.  461,  holding  chan- 
cellor may  entertain  application  for  modification  of  alimony  decree,  al- 
though decree  does  not  reserve  the  right  to  the  parties. 

Jurisdiction  over  absent  citizens.    Note,  53  Am.  St.  Rep.  190. 

Refusal  to  enforce  decree  of  sister  State  on  erroneous  ground  that 
court  had  no  jurisdiction  is  denial  of  faith  and  credit. 

Approved  in  East  Building  etc.  Assn.  v.  Williamson,  189  U.  S.  127, 
47  L.  Ed.  740,  23  Sup.  Ct.  529,  holding  decision  by  court  with  reference 
to  effect  which  charter  and  by-laws  of  foreign  building  and  loan  asso- 
ciation will  have  upon  absolute  promise  of  corporation  to  mature  its 
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shares  at  specified  time,  does  not  involve  U.  S.  Const.,  art.  IV,  §  '1; 
Lynde  v.  Lynde,  181  U.  S.  186,  45  L.  Ed.  814,  21  Sup.  Ct.  556,  holding 
where  husband  appeared  generally  to  petition  for  alimony  decree 
awarding  alimony  is  binding;  Lynde  v.  Lynde;  162  N.  T.  414,  415,  416, 
76  Am.  St  Rep.  335,  336,  337,  56  N.  E.  982,  holding  where  original  de- 
cree rendered  by  court  of  another  State  and  void  as  against  nonresident 
defendant  for  want  of  jurisdiction  is  amended  so  as  to  include  judg- 
ment for  alimony,  general  appearance  in  proceedings  to  amend  author- 
izes court  to  render  final  decree  for  alimony;  Israel  v.  Israel,  130  Fed. 
239,  Federal  court  has  jurisdiction  of  cause  of  action  for  alimony  re- 
duced to  judgment  but  not  for  prospective  alimony;  Slack  v.  Perrine, 
9  App.  D.  C.  153,  155,  156,  holding  courts  of  District  of  Columbia  will 
recognize  decree  of  New  Jersey  court  awarding  custody  of  children; 
American  Mut.  Life  Ins.  Co.  v.  Mason,  159  Ind.  21,  64  N.  E.  527,  hold- 
ing where  transcript  shows  that  foreign  court  had  judge,  clerk  and  seal 
it  will  be  presumed  to  be  court  of  record;  Wells  v.  Wells,  209  Mass. 
290,  35  L.  R.  A.  (N.  S.)  561,  95  N.  E.  848,  holding  recovery  of  money 
due  wife  under' divorce  decree  does  not  require  service  on  defendant; 
Old  Dominion  Copper  Min.  etc.  Co.  v.  Bigelow,  203  Mass.  215,  40 
L.  R.  A.  (K.  S.)  314,  89  N.  E.  217,  holding  judgment  of  New  York  court 
dismissing  suit  against  one  joint  tort-feasor  is  not  bar  to  suit  against 
other  in  Massachusetts;  Dixon  v.  Dixon,  72  N.  J.  Eq.  592,  593,  66  Atl. 
598,  599,  holding  wife  moving  from  New  Jersey  to  Maine  cannot  be 
said  to  have  permanently  changed  residence ;  Harris  v.  Harris,  71  Wash. 
309,  128  Pac.  674,  holding  court  retains  jurisdiction  over  parties  to 
divorce  action  though  they  have  moved  to  another  State;  Free  v.  West- 
ern Union  Telegraph  Co.,  158  Wis.  38,  147  N.  W.  1041,  holding  courts 
need  not  enforce  judgment  which  has  been  reversed  by  Supreme  Court 
of  State  where  rendered;  L'Engle  v.  Gates,  74  Fed.  514,  defense  of 
want  of  jurisdiction  of  court  of  another  State  must  show  facts  impeach- 
ing jurisdiction  as  to  subject  or  person;  Van  Norman  v.  Gordon,  172 
Mass.  580,  70  Am.  St.  Rep.  307,  44  L.  R.  A.  841,  53  N.  E.  268,  foreign 
judgment  entered  on  warrant  to  confess  judgment  will  be  given  full 
faith,  although  confessed  by  another  attorney  than  therein  named;  dis- 
senting opinion  in  Converse  v.  Hamilton,  136  Wis.  592,  118  N.  W.  191, 
majority  holding  courts  of  Wisconsin  need  not  enforce  corporate  assess- 
ment levied  by  Minnesota  court. 

Distinguished  in  Kessler  v.  Armstrong  Cork  Co.,  158  Fed.  750.  753, 
85  C.  C.  A.  642,  holding  court  may  examine  into  judgment  of  French 
court;  Hekking  v.  Pfaff,  82  Fed.  404,  action  to  recover  alimony,  based 
on  decree  of  divorce  granted  without  jurisdiction  over  defendant!  can- 
not be  maintained. 

Foreign  judgments.     Note,  94  Am.  St.  Rep.  536. 

Judgments  of  the  courts  of  other  States.    Note,  103  Am.  St.  Rep* 
311. 
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Doctrine  of  res  judicata   as   applicable   to   divorce   proceedings. 
Note,  Ann.  Gas,  1916B,  90S,  907,  916,  918. 

Power  of  court  to  decree  alimony  and  costs  against  defendant  not 
personally  served.    Note,  2  Ann.  Gas.  820. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts!    Note,  63  L.  R.  A.  678. 

Power  to  grant  alimony  without  personal  service.    Note,  9  L.  R.  A. 
(N.  8.)  694. 

Miscellaneous.  Cited  in  Atlantic  Coast  Line  R.  Co.  v.  Interstate 
Commerce  Commission,  194  Fed.  468,  holding  whether  there  is  evidence 
to  support  findings  is  question  of  law  to  be  determined  by  court;  Howe 
v.  Parker,  190  Fed.  746,  111  C.  C.  A.  466,  holding  court  of  equity  will 
correct  issuance  of  patent  to  wrong  party;  United  States  Fidelity  etc. 
Co.  v.  Board  of  Commrs.  of  Woodson  County,  146  Fed.  151,  76  C.  C.  A. 
114,  trial  ends  when  finding  is  filed  or  judgment  rendered ;  Barnsdall  v. 
Waltemeyer,  142  Fed.  417,  73  C.  C.  A.  616,  finding  of  facts  conclusive, 
if  substantial  evidence  to  support  it;  Phenix  Ins.  Co.  v.  Kerr,  129  Fed. 
724,  66  L.  R.  A.  569,  64  C.  C.  A.  261,  when  court  grants  request  for 
peremptory  instruction  to  jury,  it  virtually  makes  general  finding  for 
successful  party;  Kunkel  v.  Brown,  99  Fed.  596,  39  C.  C.  A.  666,  hold- 
ing exceptions  to  findings  of  fact  present  questions  of  law  which  are 
reviewable  in  appellate  court;  Segear  v.  Westcott,  83  Neb.  517;  120 
N.  W.  171,  holding  where  both  parties  ask  directed  verdict  court  may 
discharge  jury  and  decide  case  on  law;  Eastman  v.  Gurrey,  15  Utah, 
419,  49  Pac.  312,  court  must  set  aside  unsupported  findings  on  excep- 
tion thereto. 

160  U.  &  546-663,  40  L.  Ed.  529,  16  Soft  Ot  377,  JOHNSON  Y.  UNITED 
STATES. 

Court  of  Claims'  jurisdiction  is  derived  wholly  from  Congress. 
Approved  in  Thurston  v.  United  States,  232  U.  S.  476,  58  L.  Ed.  690, 
34  Sup.  Ct.  394,  holding  Court  of  Claims  had  no  jurisdiction  of  claim 
arising  under  Indian  Depredation  Act  (March  3,  1891). 

Congress  did  not,  by  act  of  1891,  assume  for  United  States  responsi- 
bility for  Indian  depredations. 

Approved  in  Marks  v.  United  States,  161  U.  8.  299,  40  L.  Ed.  706,  16 
Sup.  Ct.  477,  act  does  not  include  depredations  by  tribes  at  war  with 
United  States. 

Court  of  Claims  cannot  entertain  claim  for  Indian  depredations  by 
one  who  was  alien  when  committed. 

Approved  in  Coutzen  v.  United  States,  179  U.  S.  192,  45  L.  E<L  149, 
21  Sup.  Ct.  98,  holding  citizenship  of  claimant  at  time  of  Indian  depre- 
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dation  is  necessary  to  give  Court  of  Claims  jurisdiction ;  Yerke  v.  United 
States,  173  U.  S.  441,  43  L.  Ed.  761,  19  Sup.  Ct.  442,  claim  of  alien  who 
had  declared  intention  cannot  be  considered. 

Distinguished  in  United  States  v.  Northwestern  Express  Co.,  164 
U.  S:  688,  41  L.  Ed.  599,  17  Sup.  Ct.  206,  State  corporation  is  a  citizen 
within  said  act.     . 

Court  of  Claims  cannot  entertain  such  claim,  under  act  of  1891,  unless 
it  was  pending  March  3,  1885,  In  Interior  Department. 

Approved  in  Marks  v.  United  States,  161  U.  S.  305,  40  L.  Ed.  709,  16 
Sup.  Ct.  480,  and  Yerke  v.  United  States,  173  U.  S.  442,  43  K  Ed.  761, 
19  Sup.  Ct.  442,  both  following  rule. 

160  IT.  8.  663^666,  40  I*  Bd.  532,  16  Sup.  Ct.  388,  CABVEB  T.  UNITED 
STATES. 

Dying  declarations  are  admissible  when  made  in  anticipation  of  almost 
immediate  death. 

Approved  in  State  v.  Clark,  64  W.  Va.  632,  63  S.  E.  405,  holding  decla- 
ration in  question  was  made  in  anticipation  of  death. 

What  declarations  are   admissible  as  dying  declarations,  and  in 
what  cases.    Note,  86  Am.  St.  Rep.  647. 

Dying  declarations  as  evidence.    Note,  66  L.  R.  A.  892,  396,  403. 

Beafflrmance  of  dying  declaration  is  inadmissible  unless  made  in  antici- 
pation of  approaching  death. 

Approved  in  State  v.  Sadler,  51  La.  Ann.  1427,  26  South.  402,  follow- 
ing rule. 

160  U.  a  566-684,  40  L.  Bd.  636,  16  Sup.  Ct  389,  MISSOUBI  PAD.  BY. 
CO.  ▼.  FITZGERALD. 

Assignments  of  error  cannot  import  questions  not  shown  to  hare  been 
raised  below. 

Approved  in  Chicago  etc.  By.  Co.  v.  McGuire,  196  U.  S.  132,  49  L.  Ed. 
417,  25  Sup.  Ct.  200,  where  first  suggestion  of  Federal  right  was  made 
in  petition  for  review  to  highest  State  court,  since  it  did  not  appear 
affirmatively  that  State  court  passed  upon  such  question. 

« 

Error  will  not  lie  to  State  court  unless  Federal  question  affirmatively 
and  necessarily  appears. 

Approved  in  Fowler  v.  Lamson,  164  U.  S.  255,  41  L.  Ed.  425,  17  Sup. 
Ct.  113,  and  Milburn  Gin  etc.  Co.  v.  German  Bank,  173  U.  S.  701,  43 
L.  Ed.  1185,  19  Sup.  Ct.  878,  both  following  rule;  Collins  v.  United 
States,  219  Fed.  674,  135  C.  C.  A.  342,  holding  assignment  that  court 
erred  in  directing  verdict  in  favor  of  United  States  was  too  general 
to  be  reviewed;  Gundall  v.  Manhattan  Ry.  Co.,  205  Fed.  412,  holding 
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suit  for  damages  resulting  from  operation  of  elevated  railroad  raised 
no  Federal  question. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  B.  A. 
42,  45,  52,  56. 

Record  for  showing  Federal  Supreme  Court's  jurisdiction  to  review 
State  court's  decision.    Note,  63  L.  R.  A.  333. 

What  record  must  show  as  to  presentation  and  decision  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal  Supreme 
Court.    Note,  63  L.  R.  A.  475. 

Supreme  Court  cannot  review  State  decision  resting  on  ground  broad 
enough  independent  of  Federal  question. 

Approved  in  Bernard  v.  Michigan,  184  U.  S.  697,  46  L.  Ed.  764,  22 
Sup.  Ct.  940,  Jeske  v.  Cox,  171  U.  S.  685,  43  L.  Ed.  1179,  19  Sup.  Ct. 
877,  and  in  Chappell  Chemical  Co.  v.  Sulphur  Mines  Co.,  172  U.  S.  471, 
43  L.  Ed.  519,  19  Sup.  Ct.  267,  all  following  rule. 

Appointment  of  receiver  by  Circuit  Court  cannot  divest  State  court's 
custody  of  res. 

Approved  in  Zikos  v.  Oregon  etc.  Nav.  Co.,  179  Fed.  899,  holding 
State  court  has  jurisdiction  of  suit  under  Federal  Liability  Act. 

Order  refusing  removal  is  not  prejudicial  where  Circuit  Court  actually 
entertains  cause  and  remands. 

Approved  in  Pioneer  Sav.  etc.  Co.  v.  Peck,  20  Tex.  Civ.  App.  126,  49 
S.  W.  168,  jurisdiction  to  proceed  after  application  for  removal  cannot 
be  questioned  on  appeal,  where  removal  was  made  and  cause  remanded. 

Order  denying  motion  to  remand-  is  subject  to  reconsideration  until 
final  judgment. 

Approved  in  Ex  parte  Nebraska,  209  U.  S.  444,  52  L.  Ed.  880,  28  Sup. 
Ct.  581,  and  Re  Pollitz,  206  U.  S.  333,  51  K  Ed.  1084,  27  Sup.  Ct.  729, 
both  holding  mandamus  will  not  lie  to  compel  Circuit  Court  to  remand 
cause;  Western  Union  Tel.  Co.  v.  Louisville  etc.  R.  Co.,  201  Fed.  945, 
120  C.  C.  A.  257,  holding  where  there  is  doubt  as  to  right  of  removal 
cause  should  be  remanded;  Weldon  v.  Fritzlen,  128  Fed.  611,  holding 
where  court  has  denied  right  of  removal  it  may  reconsider  motion  to 
remove  at  any  time  and  is  not  bound  by  former  order. 

Supreme  Court  cannot,  in  direct  proceeding,  review  order  of  Circuit 
Court  remanding  cause  removed. 

'  Approved  in  Lyon  v.  Gombret,  189  U.  S.  508,  47  L.  Ed.  922,  23  Sup. 
Ct.  853,  and  Boatmen's  Bank  v.  Fritzlen,  135  Fed.  653,  654,  68  C.  C.  A. 
288,  both  reaffirming  rule;  Pacific  Live  Stock  Co.  v.  Lewis,  241  U.  S. 
447,  60  L.  Ed.  1096,  36  Sup.  Ct.  637,  holding  order  remanding  cause 
cannot  be  reviewed  directly  or  indirectly;  McLaughlin  Bros.  v.  Hallo- 
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well,  228  U.  S.  286,  57  L.  Ed.  839,  33  Sup.  Ct.  465,  holding  order  re- 
manding cause  is  not  reviewable  on  writ  of  error  to  State  court;  Ger- 
man Nat.  Bank  v.  Speckert,  181  U.  S.  408,  409,  45  L.  Ed.  927,  21  Sup. 
Ct.  689,  690,  holding  decision  of  Circuit  Court  of  Appeals  reversing 
decree  of  Circuit  Court  which  denied  motion  to  remand  cause  to  State 
court  is  not  appealable  to  Supreme  Court  under  act  Congress  March  3, 
1891,  c.  517;  Vaughan  v.  McArthur  Bros.  Co.,  227  Fed.  366,  holding 
where  plaintiff  delayed  eight  years  in  seeking  to  have  cause  remanded 
eosts  were  properly  taxable  to  him;  Powers  v.  Chesapeake  etc.  Ry.  Co., 
169  U.  S.  98,  42  L.  Ed.  675,  18  Sup.  Ct.  266,  reaffirming  rule;  Whitcomb 
v.  Smithson,  175  U.  S.  637,  44  L.  Ed.  804,  20  Sup.  Ct.  249,  refusing  to 
review  Circuit  Court's  action  in  remanding  cause  after  removal  on  first 
application;  Lake  St.  El.  R.  R.  Co.  v.  Farmers'  Loan  etc.  Co.,  77  Fed. 
773,.  23  C.  C.  A.  448,  Circuit  Court  of  Appeals  may  review  Circuit 
Court's  order  granting  or  refusing  temporary  injunction;  St.  Louis  ete. 
Ry.  Co.  v.  Neal,  83  Ark.  599,  98  S.  W.  963,  holding  Supreme  Court  of 
State  cannot  review  order  of  Federal  court  remanding  cause;  Lake  Erie 
etc.  R.  Co.  v.  Huffman,  177  Ind.  144,  Ann.  Caa.  19140,  1272,  97  N.  E. 
440,  holding  refusal  of  Federal  court  to  remove  cannot  be  considered 
on  appeal  to  State  court;  Ewert  v.  Minneapolis  etc.  R.  Co.,  128  Minn. 
79,  Ann.  Gas.  1916D,  1047,  150  N.  W.  225,  holding  no  appeal  lies  from 
order  of  removal;  Gamble  v.  Silver  Peak  Mines,  35  Nev.  370,  133  Pac. 
954,  holding  no  writ  will  issue  to  stay  proceedings  in  State  court  after 
Federal  court  has  remanded  cause;  Pioneer  Savings  etc.  Co.  v.  Peck,  20 
Tex.  Civ.  126,  49  S.  W.  168,  holding  where  Federal  court  declines  to 
assume  jurisdiction  of  case  commenced' in  State  court  appellant  cannot 
complain  of  action  of  State  court  refusing  removal. 

Supreme  Court  may  review  decision  of  State  court  proceeding,  not- 
withstanding application  for  removal. 

Approved  in  South  Carolina  v.  Virginia-Carolina  Chemical  Co.,  117 
Fed.  732,  and  Pennsylvania  Co.  v.  Leeman,  160  Ind.  18,  66  N.  E.  49,  both 
following  rule;  Southern  Ry.  Co.  v.  Allison,  190  U.  S.  331,  47  L.  Ed. 
1081,  23  Sup.  Ct.  715,  holding  ruling  of  State  court  is  reviewable  in 
United  States  Supreme  Court,  under  Comp.  Stats.  1901,  p.  575,  not- 
withstanding order  of  removal ;  Telluride  Power  etc.  Co.  v.  Rio  Grande 
etc.  Ry.  Co.,  187  U.  S.  585,  47  L.  Ed.  313,  23  Sup.  Ct.  184,  holding  find- 
ings of  fact  on  question  of  local  law,  under  U.  S.  Comp.  Stats.  1901, 
p.  1437,  are  not  reviewable  in  United  States  Supreme  Court  on  writ 
of  error;  Missouri  etc.  R.  R.  Co.  v.  Missouri  R.  R.  Commrs.,  183  U.  S. 
58,  46  L.  Ed.  83,  22  Sup.  Ct.  20,  holding  State  is  not  real  party  plain- 
tiff so  as  to  preclude  removal  in  suit  by  railroad  commissioners,  under 
Mo.  Rev.  Stats.  1899,  §  1150,  to  restrain  railroad  company  in  action  re- 
garding rates;  Coker  v.  Monaghan  Mills,  110  Fed.  806,  holding  Circuit 
Court  of  United  States  is  not  authorized  to  grant  an  injunction  stay- 
ing proceedings  in  State  court  because  petition  for  removal  is  pending. 
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Supreme  Court  may,  after  judgment,  review  Circuit  Court**  refusal  to 
remand  cause  removed. 

Approved  in  Ex  parte  Roe,  234  U.  8.  73,  58  L.  Ed.  1218,  34  Sup.  Ct. 
722,  holding  mandamus  is  not  proper  remedy  to  review  order  refusing 
to  remand;  Lake  St.  El.  R.  R.  Co.  v.  Farmers'  Loan  etc.  Co.,  77  Fed. 
771,  23  C.  C.  A.  448,  arguendo. 

Circuit  Court's  order  remanding  Is  not  reviewable  if  State  court  pro- 
ceeds to  judgment. 

Approved  in  Nelson  v.  Moloney,  174  U.  S.  168,  48  L.  Ed.  936,  19  Sup. 
Ct.  624,  reaffirming  rule ;  Lewis  v.  Weidenf eld,  114  Mich.  590,  72  N.  W. 
607,  action  of  Federal  court  in  remanding  is  not  reviewable  on  appeal 
from  final  judgment  in  State  court;  Davis  v.  Virginia  Ry.  &  Power 
Co.,  229  Fed.  639,  holding  objection  to  want  of  proof  of  plaintiff's 
ownership  of  cause  of  action  must  be  made  in  lower  court;  Lane  &  Co. 
v.  Maple  Cotton  Mills,  226  Fed.  698,  holding  where  no  objection  is  made 
to  trustee's  sale  in  lower  court  same  will  not  be  considered  on  appeal. 

Courts  of  United  States  are  exclusive  judges  of  their  own  jurisdiction. 

Approved  in  Chesapeake  etc.  Ry.  Co.  v.  McCabe,  213  U.  S.  218,  63 
L.  Ed.  770,  29  Sup.  Ct.  430,  holding  judgment  of  Circuit  Court  dis- 
missing suit  after  refusing  to  remand,  is  binding  on  State  court ;  Fritz- 
len  v.  Boatmen's  Bank,  212  U.  S.  372,  58  L.  Ed.  557,  29  Sup.  Ct.  366, 
holding  change  in  pleadings  may  be  foundation  for  second  application 
for  removal;  Harding  v.  Standard  Oil  Co.,  170  Fed.  656,  allowing 
amendment  to  petition  for  removal;  Goodwin  v.  Chesapeake  etc.  Ry. 
Co.,  149  Ky.  809,  149  S.  W.  1126,  holding  State  court  cannot  proceed 
after  cause  has  been  removed;  Smithson  v.  Chicago  etc.  Ry.  Co.,  71 
Minn.  225,  73  N.  W.  854,  Federal  decision  remanding  cause  is  final; 
Gerner  v.  Mosher,  58  Neb.  141,  78  N.  W.  385,  and  Western  Union  Tel. 
Co.  v.  Luck,  91  Tex.  181,  66  Am.  St.  Rep.  872>  41  S.  W.  470,  action  of 
State  court  in  taking  jurisdiction  after  cause  remanded  is  not  review- 
able on  appeal. 

Miscellaneous.  Cited  in  Chicago  etc.  R.  R.  Co.  v.  Ebersole,  226  U.  S. 
601,  57  L.  Ed.  376,  33  Sup.  Ct.  114,  Converse  v.  Stewart,  218  U.  S.  667, 
64  L.  Ed.  1202,  31  Sup.  Ct.  226,  and  Blythe  Co.  v.  Bankers'  Investment 
Co.,  207  U.  S.  580,  52  L.  Ed.  350,  28  Sup.  Ct.  257,  all  dismissing  for 
want  of  jurisdiction;  Re  Metropolitan  Trust  Co.,  218  U.  S.  319,  54 
L.  Ed.  1054,  31  Sup.  Ct  18,  holding  Circuit  Court  cannot  vacate  decree 
dismissing  bill  after  term;  O 'Conor  v.  Texas,  202  U.  S.  507,  50  L.  Ed. 
1126,  26  Sup.  Ct.  726,  alien  can  no  longer  claim  privilege  under  Rev. 
Stats.,  §  639,  of  removing  action  brought  against  him  in  State  court,  in 
view  of  subsequent  legislation;  J.  H.  Lane  &  Co.  v.  Maple  Cotton  Mill, 
232  Fed.  422,  holding  directors  acting  as  trustees  cannot  buy  in  prop- 
erty at  sale ;  Bryant  Bros.  Co.  v.  Robinson,  149  Fed.  326,  79  C.  C.  A. 
259,  if  petition  for  removal  is  filed  in  State  court,  with  proper  bond, 
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and  transcript  filed  in  Circuit  Court,  jurisdiction  of  latter  attaches, 
although  State  court  refuses  to  make  proper  order;  Connecticut  College 
for  Women  v.  Alexander,  85  Conn.  606,  84  Atl.  366,  dissolving  com- 
mittee appointed  to  assess  damages  in  eminent  domain  proceeding. 

160  TJ.  &  584-592,  40  L.  Ed.  643,  16  Sup.  Ct  873,  DICKSON  V.  PATTER- 
SON. 

Laches  will  not  be  imputed  where  caused  by  defendant's  concealment. 
Approved  in  Richardson  v.  Olivier,  105  Fed.  283,  53  L.  R.  A.  113,  44 
C.  C.  A.  468,  holding  suit  by  depositor  against  receiver  of  bank  to  re- 
cover proceeds  of  fraudulent  check  received  by  officer  of  bank  after 
insolvency  is  not  barred  by  laches  in  three  years. 

Miscellaneous.  Cited  in  Bierce  v.  Hutchins,  205  U.  S.  346,  51  L.  Ed. 
833,  27  Sup.  Ct.  524,  holding  seller  .by  bringing  suit  on  materialman's 
lien  is  not  barred  from  suing  in  replevin;  United  States  v.  Tuen  Pak 
Sune,  183  Fed.  266,  holding  United  States  decreeing  return  of  Chinese 
to  Canada  might  later  provide  for  their  deportation  to  China. 

160  TJ.  8.  693-698,  40  I*  Ed.  649,  16  Sup.  Ot.  386,  UNITED  STATES  T. 


Not  cited. 

160  TJ.  8.  506-624,  40  L.  Ed.  551,  16  Sup.  Ct  402,  TOUTED  STATES  T. 
NEW  YORK. 

Act  of  1883  did  not  curtail  department's  right  to  ask  Court  of  Claims 
for  findings  under  section  1063. 

Cited  in  United  States  v.  Winchester  etc.  B.  B.  Co.,  163  U.  S.  257, 
41  L.  Ed.  151,  16  Sup.  Ct.  998,  arguendo. 

Bowman  act  of  1883  should  be  construed  as  proviso  to  Bevtsed  Stat- 
utes, section  1063. 

Cited  in  United  States  v.  Hanson,  167  Fed.  893,  93  C.  C.  A.  371,  in 
opinion  of  lower  court. 

Failure  of  department  to  transmit  claim  to  Court  of  Claims  cannot  bar 
relief. 

Distinguished  in  United  States  v.  Utz,  80  Fed.  851,  26  C.  C.  A.*  184, 
right  of  action  against  government  on  cartage  claim  accrues  when  money 
is  due  and  limitation  is  not  interrupted  by  departmental  investigation. 

160  TJ.  S.  624-443,  40  L.  Ed.  560,  16  Sup.  Ct.  420,  NALiLE  Y.  YOUNG. 

Miscellaneous.  Cited  in  Woodworth  v.  Northwestern  Mut.  Life  Ins. 
Co.,  185  U.  S.  357,  46  L.  Ed.  947,  22  Sup.  Ct.  678,  holding  in  foreclosure 
in  Circuit  Court  requirements  of  State  law  as  to  proceedings  should 
be  followed. 
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160  U.  8.  643-646,  40  I*.  Ed.  566,  16  Sup.  Ct.  431,  GBEOOBY  v.  VANES. 

Circuit  Court  decree  cannot  be  revised  through  appeal  from  decree 
on  ancillary  proceedings. 

Approved  in  Board  of  Supervisors  of  Riverside  County  v.  Thompson, 
196  U.  S.  637,  49  L.  Ed.  630,  25  Sup.  Ct.  795,  applying  rule ;  McGraw 
v.  Mott,  179  Fed.  655,  103  C.  C.  A.  204,  holding  stockholder  intervening 
in  suit  by  ancillary  receiver  cannot  question  jurisdiction  of  original  suit. 

Circuit  Court's  decree  in  ancillary  suit  Is  final  with  that  in  main  suit 
In  which  jurisdiction  exists. 

Approved  in  Carey  v.  Houston  etc.  Ry.  Co.,  161  U.  S.  129,  40  L.  Ed. 
643, 16  Sup.  Ct.  542,  and  Ronse  v.  Hornsby,  161  U.  S.  591,  40  L.  Ed.  818, 
16  Spp.  Ct.  611,  both  reaffirming  rule ;  Pope  v.  Louisville  etc.  Ry.  Co.,  173 
U.  S.  577,  43  L.  Ed.  816,  19  Sup.  Ct.  501,  where  jurisdiction  of  main  suit 
is  predicated  on  diverse  citizenship,  decree  in  ancillary  suit  by  receive^ 
becomes  final  with  decree  in  main  suit;  Shulthis  v.  McDougal,  225  U.  S. 
568,  56  L.  Ed.  1210,  32  Sup.  Ct.  704,  holding  finality  as  to  decree  of 
original  suit  acts  also  on  bill  in  intervention;  St.  Louis  etc.  R.  R.  Co. 
v.  Wabash  R.  R.  Co.,  217  U.  S.  250,  54  L.  Ed.  754,  30  Sup.  Ct.  510,  hold- 
ing jurisdiction  of  cause  in  intervention  is  determined  by  jurisdiction  of 
main  cause;  Gableman  v.  Peoria  etc.  R.  R.  Co.,  179  U.  S.  342,  46  L.  Ed, 
224,  21  Sup.  Ct.  174,  holding  fact  that  appointment  of  receiver  was  by 
Federal  court  does  not  make  all  actions  against  him  removable  to  Fed- 
eral court;  United  States  v.  Northwestern  Development  Co.,  203  Fed. 
961, 122  C.  C.  A.  262,  holding  dismissal  of  bill  of  intervention  in  action 
at  law  is  reviewable  on  writ  of  error;  Dale  v.  Smith,  182  Fed.  363, 
holding  actions  instituted  in  State  courts  against  Federal  receivers  were 
not  removable  on  that  ground. 

♦ 
160  U.  S.   646-654,  40  L.  Ed.  668,  16    Sup.  Ct.  417,  CHEMICAL    NAT. 
BANK  v.  CITY  BANK  OF  PORTAGE. 

Supreme  Court  cannot  review  State  decision  not  necessarily  involving 
Federal  question. 

Approved  in  State  v.  S  chum  an,  36  Or.  24,  58  Pac.  663,  claim  nnder 
Federal  laws  cannot  be  first  set  up  on  appeal. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  E.  A. 
42,  43. 

Miscellaneous.  Cited  in  First  National  Bank  v.  Kehnast,  241  U.  S. 
654,  60  L.  Ed.  223,  36  Sup.  Ct.  724,  dismissing  for  want  of  jurisdiction ; 
Citizens'  Bank  v.  Bank  of  Waddy's  Receiver,  126  Ky.  176,  128  Am,  St, 
Bep.  282,  11  L.  R.  A.  (N.  S.)  598, 103  S.  W.  250,  holding  cashier  of  bank 
may  pledge  notes  to  secure  loan  of  money. 
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160  U.  S.  654-660,  40  K  Ed.  570,  16  Sop.  Ct.  415,  UNITED  STATES  ▼. 
THORNTON. 

Soldier  discharged  with  travel  pay  and  re-enlisting  at  place  of  dis- 
charge cannot  claim  travel  pay  when  discharged  at  place  of  original  enlist- 
ment. 

Approved  in  United  States  v.  Sweet,  189  U.  S.  472,  47  L.  Ed.  907, 
23  Sup.  Ct.  638,  holding  construction  of  war  department  denying  officer 
discharged  at  his  own  request  travel  pay  from  place  of  discharge  to 
place  of  enrollment  allowed  by  Comp,  Stats.  1901,  p.  915,  is  not  erro- 
neous. 


160  U.  S.  660-668,  40  L.  Ed.  673,  16  Sup.  Ct.  412,  FIRST  NAT.  BANK  V. 


Mere  allowance  of  deduction  from  certain  moneyed  capital  is  not  proof 
of  discrimination  against  national  hanks. 

Approved  in  Consolidated  Nat.  Bank  v.  Pima  Co.,  5  Ariz.  150,  48 
Pac.  295,  reaffirming  rule;  Clement  Nat.  Bank  v.  State  of  Vermont,  231 
U.  S.  134,  58  L.  Ed.  155,  34  Sup.  Ct.  31,  holding  Federal  Supreme  Court 
will  follow  construction  placed  on  tax  law  by  State  court;  Commercial 
Nat.  Bank  v.  Chambers,  182  U.  S.  560,  45  L.  Ed.  1229,  21  Sup.  Ct.  864 
(affirming  21  Utah,  347,  61  Pac.  565),  holding,  under  §§  2,  3,  art.  XIH, 
Const.,  subds.  6,  7,  §§  2505,  2506,  and  2508,  Rev.  Stats.  1898,  only  deduc- 
tions authorized  in  assessment  for  taxes  of  shares  of  national  bank  are 
from  value  of  shares  of  value  of  real  estate  represented  by  the  stock; 
National  Bank  v.  Chapman,  173  U.  S.  214,  219,  43  L.  Ed.  673,  19  Sup.  Ct. 
410,  413,  Ohio  system  does  not  discriminate  against  national  banks; 
Chapman  v.  First  National  Bank,  56  Ohio  St.  326, 47  N.  E.  58,  holder  of 
national  bank  shares  has  no  right  to  deduct  legal  debts  from  value 
thereof;  Illinois  Nat.  Bank  v.  Kinsella,  201  111.  38,  66  N.  E.  339,  hold- 
ing, under  U.  S.  Comp.  Stats.  1901,  p.  3502,  relating  to  assessment  of 
national  banks,  if  personalty  of  other  banks  was  taxed  at  its  full  valua- 
tion in  addition  to  taxation  on  real  estate,  shares  of  national  bank 
might  be  taxed  in  same  manner;  First  Nat.  Bank  v.  Turner,  154  Ind.  461, 
57  N.  E.  112,  holding,  under  §5219,  Rev.  Stats.  U.  S.,  and  statutes 
Indiana,  owners  of  shares  in  national  bank  are  not  entitled  to  deduct 
from  assessed  valuation  of  stock  their  bona  fide  indebtedness;  Hull  v. 
Alexander,  69  Ohio  St.  84,  68  N.  E.  643,  holding  action  by  county  treas- 
urer for  collection  of  taxes,  under  §  2859,  Rev.  Stats.  1892,  must  be  for 
delinquent  taxes  of  current  year ;  Cleveland  Trust  Co.  v.  Sander,  62  Ohio 
St.  271,  56  N.  E.  1037,  holding  right  granted  to  State  to  tax  shares  of 
national  bank  cannot  be  exercised  unless  equal  tax  is  imposed  upon 
money  in  hands  of  individual  citizens  of  State. 

Distinguished  in  McHenry  v.  Downer,  116  Cal.  31,  45  L.  R.  A.  746, 
47  Pac.  782,  national  bank  stock  shares  are  not  taxed  in  California. 

State  taxation  of  national  banks.    Notes,  69  Am.  St,  Rep.  47,  50; 
45  L.  R.A.  753. 
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That  amount  of  moneyed  capital  ao  favored  is  so  large  aa  to  discrim- 
inate must  be  proved. 

Approved  in  Morril  v.  Bentley,  150  Iowa,  091, 130  N.  W.  740,  holding 
State  may  exempt  shares  of  stock  of  domestic  corporations;  West  Vir- 
ginia Nat.  Bank  v.  Dunkle,  65  W.  Va.  211,  212,  64  S.  E.  531,  532,  apply- 
ing principle;  Chapman  v.  First  National  Bank,  56  Ohio  St.  328,  47 
Nt  E.  59,  holder  of  national  bank  shares  must  pay  tax  thereon  at  as- 
sessed valuation,  not  deducting  debts. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  B.  A.  (N.  8.)  445. 

Miscellaneous.  Cited  in  Walker  v.  Brown,  86  Fed.  367,  but  not  in 
point. 

160  U.  8.  668-686,  40  L.  Ed.  576,  16  Bop.  Ok  427,  UNITED  STATES  V. 
GETTYSBURG  ELBO.  BY.  CO. 

Eminent  domain  may  be  exercised  to  condemn  land  to  preserve  lines 
of  battle  at  Gettysburg. 

Approved  in  Town  of  Nahant  v.  United  States,  136  Fed.  276,  279,  281, 
285,  69  L.  B.  A.  723,  70  C.  C.  A.  641,  national  government  may  condemn 
lands  for  purpose  of  fortifications;  Memphis  v.  Hastings,  113  Tenn.  155, 
69  L.  B.  A.  750,  86  S.  W.  612,  upholding  law  providing  for  the  condemna- 
tion of  land  for  parks  and  parkways;  In  re  Thomas,  82  Fed.  308,  gov- 
ernor of* Federal  soldiers9  home  is  not  amenable  to  State  food  laws  in 
supplying  rations ;  dissenting  opinion  in  Connecticut  College  for  Women 
v.  Calvert,  87  Conn.  457,  48  L.  R.  A.  (N.  S.)  485,  88  Atl.  646,  majority 
holding  establishment  of  college  for  women  was  not  public  use. 

Uses  for  which  the  power  of  eminent  domain  cannot  be  exercised. 
Note,  102  Am.  St  Bep.  839. 

Courts  will  ordinarily  respect  legislature's  declaration  that  use  con- 
templated Is  public. 

Approved  in  Downes  v.  Bidwell,  182  U.  S.  289,  45  L.  Ed.  1107,  21  Sup. 
Ct.  787,  holding  Porto  Rico  by  treaty  of  cession  became  territory  appur- 
tenant to,  but  not  a  part  of  the  United  States,  within  revenue  clauses 
of  Constitution;  District  of  Columbia  v.  Washington  Steel  etc.  Co.,  43 
App.  D.  C.  349,  allowing  condemnation  of  land  for  road;  Tuttle  v.  Moore, 
3  Ind.  Ter.  729,  730,  64  S.  W.  591,  upholding  establishment  of  town  site 
in  Indian  Territory;  Bosworth  v.  Harp,  154  Ky.  562,  Ann.  Oaa.  19150, 
277,  45  L.  B.  A.  (N.  S.)  692, 157  S.  W.  1085,  holding  money  appropriated 
for  pensions  is  for  public  purpose;  Hayford  v.  Municipal  Officers  of 
City  of  Bangor,  102  Me.  345,  11  L.  B.  A.  (N.  S.)  940,  66  Atl.  733,  up- 
holding taking  of  land  for  public  library ;  Ulmer  v.  Lime  Rock  R.  R.  Co., 
98  Me.  592,  57  Atl.  1005,  holding  fact  that  railroad  company  builds 
branch  track  for  purpose  of  accommodating  private  business  is  not  test 
whether  right  of  way  is  for  private  or  public  use;  City  of  Boston  v. 
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Talbot,  206  Mass.  90,  91  N.  E.  1016,  holding  city  may  condemn  lands  in 
vicinity  of  tunnel;  Northern  Pac.  Ry.  Co.  v.  Kreszeszewski,  17  N.  D. 
209,  115  ft.1  W.  681,  holding  railrdad  may  condemn  site  for  reservoir; 
State  ex  rel.  Manhattan  Const.  Co.  v.  Barnes,  22  Okl.  198,  97  Pac.  1000, 
upholding  construction  of  convention  hall ;  Highland  Boy  etc.  Min.  Co.  v. 
Strickley,  28  Utah,  231,  107  Am.  St.  Rep.  711,  78  Pac.  297,  upholding 
law  authorizing- condemnation  for  roads  and  tramways  to  be  used  in 
development  of  mines;  Caretta  Ry.  Co.  v.  Virginia-Pocahontas  Coal  Co., 
62  W.  Va.  188,  57  S.  E.  402,  allowing  railroad  to  condemn  land  for  road. 

When  the  question  of  the  existence  of  a  public  use  may  be  con- 
sidered by  the  courts.     Note,  88  Am.  St.  Rep.  935,  936. 

Judicial  power  over  eminent  domain.    Note.  22  L.  R.  A.  (N.  S.)  69, 
86,  171. 

Presumption  that  Intended  use  Is  public  is  stronger  where  government 
is  to  use  land. 

Approved  in  United  States  v.  Town  of  Nahant,  153  Fed.  524,  82 
C.  C.  A.  470,  holding  where  land  taken  is  part  of  waterworks,  damages 
may  be  measured  on  cost  of  restoring  same ;  Sisson  v.  Board  of  Super- 
visors,  128  Iowa,  .453,  104  JN".  W.  459,  upholding  taking  of  private  prop- 
erty for  drainage  of  agricultural  lands. 

Statutes  axe  presumed  constitutional. 
Approved  in  Board  of  Commrs.  of  Onslow  County  v.  Tollman,  145  Fed. 
767,  76  C.  C.  A.  317,  reaffirming  rule;  Buttfield  v.  Stranahan,  192  U.  S. 
492,  48  L.  Ed.  534,  24  Sup.  Ct.  354,  holding  U.  S.  Comp.  Stats.  1901, 
pp.  3,  194,  relating  to  importation  of  tea,  is  not  unconstitutional;  State 
v.  Missouri  Pac.  Ry.  Co.,  06  Kan.  622,  152  Pac.  783,  upholding  statute 
prohibiting  railroads  importing  intoxicating  liquors. 


Land  devoted  to  use  of  railroad  may  he  condemned  for  other  public 


use. 


Approved  in  Southern  Ry.  Co.  v.  City  of  Memphis,  126  Tenn.  283, 
284,  288,  291,  Ann.  Gas.  1913E,  153,  41  L.  R.  A.  (N.  S.)  828,  148  S.  W. 
666,  667,  668,  holding  railroad  property  might  be  condemned  for  public 
park. 

Quantity  of  land  to  be  taken  by  condemnation  is  legislative  question. 
Approved  in  Winslow  v.  Baltimore  etc.  R.  R.  Co.,  28  App.  D.  C.  148, 
holding  railroad  cannot  be  compelled  to  condemn  land  which  it  does  not 
need;  Clendaniel  v.  Conrad,  3  Boyce  (Del.),  588,  Ann.  Gas.  1915B,  968, 
83  Atl.  1048,  upholding  condemnation  of  strip  two  hundred  feet  wide  for 
boulevard  purposes. 

After  reversal,  lower  court  may  allow  amendment  to  allegation  of 
necessity  for  condemnation. 

Approved  in  United  States  v.  Certain  Land  in  Town  of  New  Castle, 
165  Fed.  785,  786,  holding  court  will  allow  amendment  to  show  under 
which   statutes  condemnation  is  sought. 
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Miscellaneous.  Cited  in  Pundt  v.  Pendleton,  167  Fed.  1007,  holding 
Fort  Ogelthorpe,  Georgia,  was  under  jurisdiction  of  United  States. 

160  U.  8.  686-687,  40  K  Ed.  683,  16  Sup.  Ct.  433,  SIOUX  CITY  ETC.  E.  B> 
CO.  T.  UNITED  STATES. 

Construction  of  grant  In  Sioux  City  etc  B.  B.  Co.  v.  United  States, 

159  U.  S.  349(  40  L.  Ed.  177,  16  Sup.  Ct.  17,  adhered  to. 

Approved  in  Sioux  City  etc.  Ry.  Co.  v.  O'Brien  Co.,  118  Iowa,  583, 
92  N.  W.  858,  holding  in  action  to  recover  money  paid  to  redeem  land 
from  tax  sale  on  belief  that  plaintiff  owned  the  land  he  cannot  avail 
himself  of  Iowa  Code,  §  3449,  providing  for  time  within  which  actions 
for  fraud  shall  be  brought. 

160  U.  S.  688-692,  40  L.  Ed.  683,  16  Sup.  Ct.  433,  MISSOURI  V.  IOWA. 

Where  State  boundaries  have  become  obliterated  Supreme  Court  will, 
on  request,  order  remarking  by  commission. 

Approved  in  Board  of  Commrs.  of  Cook  County  v.  Board  of  Commrs. 
of  Sheridan  County,  17  Wyo.  458,  100  Pac.  670,  holding  counties  may 
bring  action  to  establish  boundaries ;  Missouri  v.  Illinois,  202  U.  S.  599, 
50  L.  Ed.  1161,  26  Sup.  Ct.  713,  arguendo. 
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3.61  U  8.  l.io,  40  L.  Ed.  696,  16  8up.  Ot  439,  CHEMICAL  NAT.  BANK 
V.  HABTPOBD  DEPOSIT  OO. 

Corporation's  legal  existence  in  not  cat  short  by  insolvency  and  ap- 
pointment of  receiver;  applied  to  national  bank. 

Approved  in  Merchants'  Nat.  Bank  v.  National  Bank,  231  Fed.  557, 
where  national  bank  stockholders  voted  to  go  into  involuntary  liquida- 
tion and  had  liquidated  agent  appointed  pursuant  to  Rev.  Stats.,  §§  5220, 
6221,  judgment  against  bank  in  favor  of  creditor  does  not  give  judg- 
ment creditor  priority;  In  re  Russell  Wheel  &  Foundry  Co.,  222  Fed. 
575,  holding  in  bankruptcy  proceeding,  where  intervening  creditor  ob- 
jects that  bankrupt  is  solvent,  that  adjudication  in  bankruptcy  does  not 
dissolve  corporation;  Moss  v.  Goodhart,  209  Fed.  104,  stockholder  own- 
ing ninety  per  cent  of  stock  could  procure  bankrupt  association  to  bring 
action  at  law  upon  refusal  of  receiver  to  sue,  and  suit  in  equity  by 
stockholder  against  receiver  to  set  aside  sale  of  certain  assets  of  bank 
at  less  than  fifty  per  cent  of  their  value  is  dismissed;  Cheshire  Prov. 
Inst.  v.  Anglo-American  Land  etc.  Co.,  132  Fed.  969,  66  C.  C.  A.  122, 
appointment"  of  assignee  in  winding  up  of  banking  corporation,  does  not 
preclude  judgment  against  it  by  Federal  court;  Anglo-American  Land 
etc.  Co.  v.  Cheshire  Prov.  Inst.,  124  Fed.  466,  holding  proceedings  under 
New  Hampshire  statute  for  winding  up  banking  corporation  do  not  dis- 
solve same  to  preclude  suit  against  it  in  Federal  court ;  Jewett  v.  United 
States,  100  Fed.  838,  holding  Rev.  Stats.,  §  5209,  making  it  a  crime  for 
officer  or  agent  of  national  bank  to  misapply  its  funds  applies  to  bank 
in  liquidation;  Du  Pont  v.  Standard  Arms  Co.,  9  Del.  Ch.  320,  81  Atl. 
1089,  general  manager  of  corporation  is  not  entitled  to  damages  upon 
termination  of  contract  for  his  services  by  receiver  without  notice; 
Camp  v.  First  Nat.  Bank  of  Ocala,  44  Fla.  508,  103  Am.  St.  Rep.  173, 
33  South.  244,  where  note  is  in  name  of  bank,  but  beneficial  interest  in 
another,  suit  may  be  brought  in  name  of  bank ;  State  e::  rel.  First  Trust 
etc.  Bank  v.  District  Court,  50  Mont.  262,  146  Pac.  540,  order  of  judge 
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suspending  receiver  upon  filing  by  bank  of  disqualifying  affidavit  against 
judge  in  action  by  State  against  insolvent  bank  to  have  receiver  ap- 
pointed, was  void;  Farmers '  Nat.  Bank  v.  Suther,  28  Okl.  807,  116  Pac. 
174,  national  bank  may  voluntarily  liquidate  and  is  not  thereby  dis- 
solved as  corporation,  and  may  sue  and  be  sued  to  wind  up  its  business ; 
Pederson  v.  North  Yakima  etc.  Irr.  Co.,  63  Wash.  638,  116  Pac.  279, 
where  broker's  commissions  for  sales  of  land  were  to  be  paid  out  of 
payments  by  purchasers,  and  payments  were  not  made  because  of  com- 
pany's failure  to  furnish  water  as  agreed,  broker  is  entitled  to  commis- 
sions and  his  right  is  not  defeated  by  appointment  of  receiver;  Hutchi- 
son v.  Crutcher,  98  Tenn.  428,  37  L.  R.  A.  91,  39  S.  W.  727,  following 
rule ;  Jackson  v.  Mclnnis,  33  Or.  531,  72  Am.  St*  Rep.  756,  43  L.  R.  A. 
129,  54  Pac.  885,  receivership  does  not  excuse  presentment,  demand  and 
notice  of  nonpayment  of  deposit  certificate;  Pritchard  v.  Barnes,  103 
Wis.  90,  76  N.  W.  1108,  bank  is  suable  though  all  assets  transferred. 

Distinguished  in  Muir  v.  Citizens'  Nat.  Bank,  39  Wash.  58,  80  Pac. 
1007,  national  bank  in  voluntary  liquidation  need  not  register  transfer 
of  its  stock. 

m 

Judgment  may  be  rendered  against  bank  on  lease,  notwithstanding  re- 
ceivership. 

Approved  in  Coy  v.  Title  Guarantee  etc.  Co.,  198  Fed.  283,  allowing 
recovery  of  damages  for  receiver's  abrogation  of  lease  stipulating  for 
additional  five-year  term,  where  tenant  had  incurred  large  expense  for 
improvements;  Speckart  v.  German  Nat.  Bank,  85  Fed.  18,  State  court 
may  adjudicate  upon  claims  against  insolvent  bank;  Wolf  v.  National 
Bank,  »178  111.  95,  52  N.  E.  898,  bank's  contract  to  repurchase  bonds 
from  vendee  binds  receiver;  dissenting  opinion  in  Lafayette  Trust  Co: 
v.  Beggs,  213  N.  Y.  296,  107  N.  E.  649,  majority  holding  judgment 
against  bank  docketed  after  superintendent  of  bank  took  possession  of 
assets  is  subject  to  equity  of  superintendent  and  does  not  render  title 
conveyed  by  superintendent  to  purchaser  unmarketable. 
•  Distinguished  in  Wells  v.  Hartford  Manilla  Co.,  76  Conn.  40,  55  Atl. 
604,  refusing  to  hold  insolvent  paper-mill  to  contract  to  purchase  large 
quantity  of  pulp  at  considerably  more  than  market  price;  Chas.  E.  & 
W.  F.  Peck  v.  Southwestern  Lumber  etc.  Co.,  131  La.  181,  59  South.  114, 
appointment  of  receiver  may  defeat  specific  performance  of  corpora- 
tion's contract  to  buy  lumber,  but  does  not  affect  corporation's  liability 
for  breach  of  contract. 

Recovery  for  services  and  expenses  under  contract  ended  by  in- 
solvency and  dissolution  of  corporation.    Note,  69  L.  R.  A.  140. 

State  decision   as  to  nature  of  demand  against  national  bank  for 
breach  of  lease  involves  no  Federal  question. 

'  Approved  in  McCormick  v.  Market  Nat.  Bank,  165  U.  S.  546,  41  L.  Ed. 
820,  17  Sup.  Ct.  435,  arguendo. 

t       What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  536. 
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161  U.  8.  10-29,  40  L.  Ed.  599,  16  Sop.  Ot.  443,  BELKNAP  v.  SOHTLD. 

Patentee  most  seek  remedy  at  law  for  infringement  where  no  ground 
for  equitable  relief  is  shown. 

Approved  in  Ladd  y.  Oxnard,  75  Fed.  732,  discussing  interlocutory 
injunction  of  copyright  violation. 

United  States  cannot  use  patented  invention  without  license  or  com-1 
pensation. 

Approved  in  Dickerson  v.  Sheldon,  98  Fed.  622,  39  C.  C.  A.  191,  hold-' 
ing  seizure  and  sale  of  infringing  article  for  violation  of  customs  laws1 
gives  purchaser  no  right  to  vend  same  without  liability  for  infringe-' 
ment. 

Injunction  will  not  issue  against  United  States  unless  permitted  toy 
Congress. 

Approved  in  Buckley  v.  United  States,  196  Fed.  431,  432,  suit  against 
United  States  to  restrain  enforcement  of  judgment  for  timber  trespass 
on  public  lands  is  not  maintainable ;  Stanley  v.  Schwalby,  162  U.  S.  270, 
40  L.  Ed.  965,  16  Sup.  Ct.  760,  exemption  of  United  States  from  suit 
can  be  waived  only  by'  Congress ;  Dashiell  v.  Grosvenor,  162  U.  S.  434, 
40  L.  Ed.  1030,  16  Sup.  Ct.  808,  arguendo. 

United  States  cannot  he  sued  for  infringement  of  patent. 

Approved  in  Holmes  v.  United  States,  78  Fed.  514,  United  States  is 
not  suable  for  cancellation  of  judgment  lien  wrongfully  filed;  Over- 
holser  v.  National  Home  for  Disabled  Soldiers,  68  Ohio  St.  250,  96  Am, 
St.  Rep.  661,  62  L.  R.  A.  940,  67  N.  £.  490,  holding  National  Home  for 
Disabled  Volunteer  Soldiers,  a  Federal  corporation,  cannot  be  sued  for 
a  tort;  dissenting  opinion  in  Workman  v.  New  York,  179  U.  S.  588,  45 
L.  Ed.  331,  21  Sup.  Ct.  226,  majority  holding  city  liable,  under  mari- 
time law,  for  negligence  of  its  servants  in  charge  of  fireboat  in  colliding 
with  another  vessel. 

Distinguished  in  National  Cash  Reg.  Co.  v.  Leland,  94  Fed.  511,  37 
C.  C.  A.  372,  director  who  authorizes  infringement  is  personally  liable. 

Officers  and  agents,  although  acting  under  orders  of  government,  are 
Personally  liable  for  infringement. 

Approved  in  Philadelphia  Co.  v.  Stimson,  223  U.  S.  620,  56  L.  Ed. 
577,  32  Sup.  Ct.  340,  holding  riparian  owner  may  sue  Secretary  of  War 
to  prevent  invasion  of  his  property  rights  by  unauthorized  change  in 
harbor  lines,  but  establishment  of  harbor  lines  for  protection  of  harbor 
of  Pittsburgh  were  within  act  of  Congress  and  bill  was  dismissed ;  Hop- 
kins v.  Clemson  Agricultural  College,  221  U.  S.  645,  35  L.  R.  A.  (N.  S.) 
243,  55  L.  Ed.  895,  31  Sup.  Ct.  654,  agricultural  college  may  be  sued  for 
damages  caused  by  erection  of  dike  and  consequent  overflow  of  plain- 
tiff's property,  but  as  dike  is  on  State  land,  State  is  necessary  party, 
and  court  cannot  decree  removal  of  dike  without  consent  of  State  to  fee 
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sued;  General  Oil  Co.  v.  Crain,  209  U.  S.  225,  52  L.  Ed.  763,  28  Sup.  Ct. 
475,  suit  against  State  officers  to  enjoin  them  from  enforcing  statute 
regulating  shipments  of  oil,  alleged  invalid  as  interference  with  inter- 
state commerce,  is  not  suit  against  State;  Tindal  v.  Wesley,  167  U.  S. 
219,  42  L.  Ed.  142,  17  Sup.  Ct.  776,  real  action  against  State  officer  is 
not  against  State;  O'Reilly  De  Camara  v.  Brooke,  135  Fed.  388,  Amer- 
ican military  governor  of  Cuba  liable  in  tort  for  depriving  plaintiff  of 
monopoly  of  slaughtering  cattle;  Southern  Ry.  Co.  v.  Greensboro  Ice 
etc.  Co.,  134  Fed.  93,  suit  against  North  Carolina  corporation  commis- 
sion to  restrain  it  from  interference  with  interstate  commerce  not  suit 
against  State;  Elgin  Nat.  Watch  Co.  v.  Loveland,  132  Fed.  46,  corpora- 
tion not  indispensable  party  to  suit  for  unfair  competition,  since  author- 
ity of  corporation,  if  given,  is  no  defense;  dissenting  opinion  in  Lewis 
Pub.  Co.  v.  Wyman,  182  Fed.  23,  104  C.  C.  A.  453,  majority  holding 
publisher's  right  to  recover  excess  payments  made  to  postmaster  and 
relief  against  bond  was  enforceable  by  action  to  recover  payments  or 
by  defense  to  action  on  bond,  and  suit  for  injunction  having  been  dis- 
missed, case  could  not  be  retained  to  determine  such  questions. 

Patentee  has  no  title  to  thing  made  In  violation  of  his  patent. 
Approved  in  Dickerson  v.  Sheldon,  98  Fed.  623,  39  C.  C.  A.  191,  hold- 
ing seizure  and  sale  of  infringing  article  for  violation  of  customs  laws 
gives  purchaser  no  immunity  from  liability  for  infringement;  Haupt 
v.  Wright,  32  App.  D.  C.  412,  where  jetty  constructed  for  government 
was  in  accordance  with  design  of  patentee,  bill  by  patentee  to  enjoin 
government  officers  from  constructing  auxiliary  jetty,  as  interference 
with  jetty  constructed  according  to  patent,  will  not  lie. 

Injunction  will  not  Issue  against  officers  where  real  party  in  Interest 
Is  United  States. 

Approved  in  United  States  v.  Daniels,  231  U.  S.  222,  58  L.  Ed.  192,  34 
Sup.  Ct.  84,  mandamus  will  not  lie  to  compel  Secretary  of  Navy  to  de- 
liver vessel  to  highest  bidder  in  response  to  advertisement  for  bids; 
Crozier  v.  Fried.  Krupp  Aktiengesellschaft,  224  U.  S.  301,  56  L.  Ed. 
774,  775,  32  Sup.  Ct.  488,  since  enactment  of  act  of  1910,  patentee  can- 
not sue  to  enjoin  Federal  officer  for  infringement  of  his  patent  for  bene- 
fit of  government,  but  must  sue  in  Court  of  Claims  for  compensation; 
International  Postal  Supply  Co.  v.  Bruce,  194  U.  S.  605,  48  L.  Ed.  1137, 
24  Sup.  Ct.  820,  patentee  for  improvements  in  stamp  canceling  and  post- 
marking machines  cannot  enjoin  use  by  postmaster  of  infringing 
machines  of  which  government  is  lessee  in  possession ;  Baker  v.  Swigart, 
196  Fed.  571,  dismissing  bill  against  Secretary  of  Interior  to  prevent 
collecting  of  assessments  to  defray  expense  of  constructing  irrigation 
canals  under  authority  of  Reclamation  Act  of  1902 ;  McCreery  Engineer- 
ing Co.  v.  Massachusetts  Fan  Co.,  180  Fed.  116,  under  statutes  and 
decisions  of  Massachusetts,  eourthouse  is  agency  of  State,  and  county 
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commissioners  required  by  statute  to  build  courthouse,  cannot  be  en- 
joined from  operating  ventilating  apparatus  on  ground  that  it  infringes 
patent;  Macey  Co.  v.  Globe-Wernicke  Co.,  180  Fed.  408,  103  C.  C.  A. 
547,  adjudication  in  suit  by  assignee  of  patent  for  bookcase  against 
infringing  partnership,  that  patent  is  invalid,  is  conclusive  in  suit  against 
corporation  succeeding  partnership,  with  patentee  as  president,  and 
president,  where  corporation  was  organized  in  good  faith,  and  not  for 
purpose  of  infringing  patent;  Western  Union  Tel.  Co.  v.  Andrews,  154 
Fed.  100,  107,  suit  by  foreign  telegraph  company,  failing  to  comply 
with  Arkansas  statute  requiring  filing  of  articles  of  incorporation,  to 
restrain  State  attorneys  from  prosecuting  to  recover  penalties  provided 
by  such  act,  is  suit  against  State ;  Standard  Fireproofing  Co.  v.  Toole, 
122  Fed.  652,  holding  members  of  State  capitol  commission  letting  con- 
tract for  construction  of  capitol  cannot  be  held  for  infringement  by 
use  of  patent  by  contractor;  International  Postal  Supply  Co.  v.  Bruce, 
114  Fed.  611,  513,  515,  516,  sustaining  plea  of  postmaster  in  infringe- 
ment suit  that  articles  in  question  were  installed  by  poetoffice  depart- 
ment and  operated  by  its  order;  Boston  Lasting  Mach.  Co.  v.  Wood- 
ward, 82  Fed.  98,  27  C.  C.  A.  69,  assignor  of  patent,  sued  merely  as 
employee  of  codefendants,  may  deny  its  validity;  Pitcock  v.  State,  91 
Ark.  537,  134  Am.  St.  Rep.  88,  121  S.  W.  746,  suit  to  restrain  peni- 
tentiary board  for  breach  of  contract  for  contract  labor  is  suit  against 
State;  Fordyce  v.  Woman's  Christian  Nat.  Library  Assn.,  79  Ark.  561, 
7LR.A.  (N.  S.)  485,  96  S.  W.  159,  property  of  charitable  organ- 
ization cannot  be  sold  under  execution  issued  on  judgment  rendered  for 
misfeasance  of  its  agent;  Hopkins  v.  Clemson  Agricultural  College,  77 
S.  C.  35,  57  S.  £.  559,  action  against  agricultural  college  for  damages 
caused  by  erection  of  dike  is  suit  against  State  and  cannot  be  main- 
tained without  consent  of  State;  Riddoch  v.  State,  68  Wash.  333,  Ann. 
Oas.  1913E,  1033,  42  L.  R.  A.  (N.  S.)  251,  123  Pac.  452,  State  is  not 
liable  for  personal  injury  to  spectator  caused  by  railing  in  gallery  of 
armory  building  giving  way  during  athletic  entertainment  of  club  leas- 
ing armory. 

Distinguished  in  Louisville  etc.  R.  Co.  v.  Bosworth,  209  Fedr  390,  391, 
392,  398,  399,  granting  injunction  against  State  auditor  and  other  offi- 
cers to  prevent  assessments  of  railroad  property  under  void  statute; 
McCreery  Engineering  Co.  v.  Massachusetts  Fan  Co.,  195  Fed.  503,  504, 
505,  506,  507,  115  C.  C.  A.  408,  suit  by  owner  of  patent  for  ventilating 
apparatus  against  county  commissioners  to  enjoin  use  of  ventilating 
apparatus  in  county  courthouse  in  Massachusetts  is  not  suit  against 
State,  and  injunction  would  not  interfere  with  State  uses  of  courthouse ; 
Scott  v.  Donald,  165  U.  S.  112,  41  L.  Ed.  653,  17  Sup.  Ct.  263,  suit  for 
*rong  to  property,  against  defendants,  who  claim  to  act  as  State  offi- 
cers, i8  not  against  State ;  Howell  v.  Miller,  91  Fed.  133,  135,  136,  137, 
XVII— 30 
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33  C.  C.  A.  407,  injunction  of  violation  of  copyright  id  edition  of  laws 
is  not  against  State;  National  Cash  Reg.  Co.  v.  Leland,  94  Fed.  510,  37 
C.  C.  A.  372,  director  who  authorizes  corporate  agent  to  manufacture,  is 
liable  for  infringement;  Aktiengesellschaft  v.  Crozier,  32  App.  D.  C. 
3,  4,  5,  enjoining  chief  of  ordnance  of  United  States  Army  from  manu- 
facturing giins  and  carriages  infringing  foreign  patent,  where  posses- 
sion of  government  in  guns  and  carriages  already  manufactured  is  not 
disturbed;  Salem  Mills  Co.  v.  Lord,  42  Or.  89,  93,  94,  95,  69  Pac.  1037, 
1038,  holding  public  officers  liable  for  diversion  of  more  water  for  nse 
in  State  institutions  than  State  was  entitled  to;  dissenting  opinion  in 
International  Postal  Supply  Co.  v.  Bruce,  194  D.  S.  608,  614,  48  U  Ed. 
1138,  1141,  24  Sup.  Ct.  820,  majority  holding  that  injunction  will  not 
lie  to  prevent  postmaster  from  using  alleged  infringing  canceling 
machine. 

When  public  officers  are  subject  to  suit  although  they  assume  to  be 
acting  for  a  State  or  the  United  States.  Note,  108  Am.  St.  B«p. 
835,  836. 

Remedy  against  jrovernment  or  its  agents  for  infringement  of  pat- 
ent rights.     Note,  15  Ann.  Cas.  1109,  1110. 

When  action  against  officers  deemed  against  State.  Note,  44 
L    R    A.   (N.  S.)  217. 

In  equity,  defendant  Is  liable  only  for  profits  accruing  to  himself. 
Approved  in  Brown  v.  Lanyon,  148  Fed.  842,  78  C.  C.  A.  528,  profits 
of  infringer  cannot  be  recovered  in  action  at  law;  Glucose  Sugar 
Refining  Co.  v.  St.  Lonis  Syrup  etc.  Co.,  135  Fed.  541,  president  of  sol- 
vent corporation  cannot  properly  be  joined  ns  defendant  in  suit  for 
infringement,  merely  because  he  directed  corporation's  business;  Kis- 
singer-Ison  Co.  v.  Bradford  Belting  Co.,  123  Fed.  93,  59  C.  C.  A.  221, 
holding  defendants  buying  nnd  reselling  infringing  articles  are  liable 
only  for  profits  they  made,  not  those  of  their  vendor;  Robbins  v.  Illinois 
Watch  Co.,  81  Fed.  959,  27  C.  C.  A.  21,  profits  due  to  stem-winding 
device  must  he  se^ri '_Mtr(l  to  be  recovered. 


Patent  for  invention  as  a  monopoly.     Note,  20  E.  R.  0.  8. 

Miscellaneous.     Cited  in  Percy  Summer  Club  v.  Astle.  110  Fed.  490, 

refusing  to  set  aside  ex  parte  order  permitting  attorney  general,  repre- 
senting the  State,  to  intervene  in  suit  to  restrain  trespassers. 


Indictment  should  properly  state  that  accused  knew  obscene  nature  of 
writing  mailed. 

Approved  in  United  States  v.  Great  Northern  Ry.  Co.,  214  Fed.  49, 
130  C.  C.  A.  4S6,  in  action  for  penalty  for  prepaying  transportation  of 
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.    *©tt    contract  laborers  induced  to  migrate  by  promises  of  employment 

I        violation   of   Immigration   Act   of   1907,  knowledge   that   contract 

"°*"^xfc    is  alien  is  necessary  condition  to  corporation's  liability;  Brown 

v-  United  States,  143  Fed.  63,  74  C.  C.  A.  214,  defect  in  matter  of  sub- 

anc©      :tfatal  while  defect  in  form  merely  is  immaterial;  United  States 

v\  ^*>"w-*trd,  132  Fed.  334,  notwithstanding  reformatory  statutes,  it  is 

J1"    ^*-e<!cs8ary  to  aver  in  indictment  for  subornation  of  perjury  essen- 

al  ^l^iaient  of  perjury  suborned. 

:t**^ictment  will  not  be  set  aside  where  defendant  admitted  owning 
^    **sm^  rushing  paper. 


4 

in: 


^]pT>^oved  in  Burton  v.  United  States,  142  Fed.  59,  73  C.  C.  A.  243, 

*~tr*ing  rule;  Price  v.  United  States,  165  U.  S.  312,  314,  315,  41 

728,  729,  17  Sup.  Ct.  367,  368,  sustaining  indictment  charging 

^^  of  matter  too  obscene  to  spread  on  record;  McNiel  v.  United 

Stsa.t^sj^    150  Yed.  84,  80  C.  C.  A.  36,  indictment  charging  that  bankrupt 

^^^"i  x*gly  concealed  property  from  his  trustee,  sufficiently  avers  knowl- 

.    ^^      'tliat  property  belonged  to  his  estate;  Clement  v.  United  States, 

^     ^*«d.  313,  79  C.  C.  A.  243,  criticising  attack  upon  indictment  by 

^tio^  in  arrest  of  judgment  instead  of  demurrer;  United  States  v. 

ltchell,  141  Fed.  671,  indictment  charging  defendants  with  knowingly 

•  ^xlsX>x^ng  to  defraud  government  of  lands  by  fraudulent  entries  not 

cient  because  not   expressly   charging  knowledge   of  fraudulent 

er  of  entries. 


«*H 


"VVcrds  "unlawfully,  willfully  and  knowingly"  import  knowledge  as  well 
intent. 

roved  in  Ex  parte  Pierce,  155  Fed.  665,  indictment  averring  that 

<3ant,  as  president  of  corporation,  in  making  affidavit  pursuant  to 

-^  swore  falsely  that  company  was  not  party  to  agreement  with 

"ther  company  to  fix  price  or  limit  production,  and  that  affidavit 

se,  sufficiently  charges  false  swearing  under  Texas  statute,  and 

und  for  extradition  proceedings;  United  States  v.  Fulkerson,  74 

26,  where  charge  was  of  mailing  matter  concerning  lottery;  Down- 

-  United   States,  8  Ariz.   35,  68  Pac.  557,  indictment  charging 

~X*t  to  rob  mails  in  violation  of  section  5473,  Revised  Statutes,  de- 

*  for  failure  to  allege  intent,  is  cured  by  verdict ;  Bader  v.  State, 

*3d.  272,  94  N.  E.  1011,  indictment  under  section  2586,  Burns'  anno- 

statutes  of  1908,  for  presenting  fraudulent  claim  alleging  that 

<lant  had  no  lawful  claim  "as  he  then  and  there  well  knew,"  suffi- 

y  alleges  .knowledge;  Commonwealth  v.  Hartford,  193  Mass.  468, 

^  E.  785,  indictment  under  chapter  212  charging  that  defendant 

Ingly  distributed  advertisement  giving  information  of  place  where 

ions  may  be  performed  was  not  subject  to  motion  to  quash  because 

■*3  not  more  specifically  aver  knowledge  of  contents  of  advertise- 

State  v.  De  Paoli,  24  Wash.  73,  63  Pac.  1102,  sustaining  indict- 

for  selling  liquor  to  minor  without  averring  knowledge  of  minor- 
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ity;  dissenting  opinion  in  McGinnis  v.  State,  16  Wyo.  88,  101,  91  Pac. 
941,  946,  majority  holding  information  for  robbery  alleging  that  accused 
feloniously  took  specified  sum  from  person  named  by  violence  is  fatally 
bad  for  failure  to  allege  ownership  of  property. 

Distinguished  in  United  States  v.  Clifford,  104  Fed.  298,  holding 
fatally  defective  indictment,  under  Rev.  Stats.,  §  3893,  charging  defend- 
ant with  depositing  paper  containing  nonmailable  matter  without  aver- 
ring knowledge  of  such  matter. 

Meaning  of  term  "knowingly."    Note,  Ann.  Caa.  1912A,  434. 

Order  for  bill  of  particulars  in  prosecution  for  mailing  obscene  matter 
Is  discretionary. 

Approved  in  Durland  v.  United  States,  161  U.  S.  315,  40  L.  Ed.  712, 
16  Sup.  Ct.  512,  upon  charge  of  using  mails  to  defraud;  Dunlop  v. 
United  States,  165  U.  S.  491,  41  L.  Ed.  800,  17  Sup.  Ct.  376,  refusal  to 
require  filing  of  matter  charged  as  obscene  is  not  error;  Kirby  v.  United 
States,  174  U.  S.  64,  4$  L.  Ed.  897,  19  Sup.  Ct.  580,  where  indictment 
failed  to  show  from  whom  stolen  postage  was  received;  Kettenbach  v. 
United  States,  202  Fed.  382,  120  C.  C.  A.  505,  where  indictment,  under 
section  5209,  Revised  Statutes,  of  national  bank  officers  for  falsifying 
reports  to  controller  of  currency,  specifically  referred  to  entries  alleged 
to  be  false,  it  was  not  abuse  of  discretion  to  deny  application  for  bill 
of  particulars  calling  for  practically  all  of  government's  evidence; 
United  States  v.  Thompson,  189  Fed.  839,  holding  defects  could  be  sup- 
plied by  bill  of  particulars  and  overruling  demurrer  to  indictment  for 
removal  of  distilled  spirits  without  payment  of  tax  required  by  section 
3296,  Revised  Statutes;  Bass  v.  United  States,  20  App.  D.  C.  238,  re- 
fusal of  trial  court  to  grant  bill  of  particulars,  in  prosecution  under 
Revised  Statutes,  section  5480,  for  using  mails  to  defraud,  is  not  re- 
viewable on  appeal ;  State  v.  Miller,  90  Kan.  234,  Ann.  Gas.  1915B,  818, 
133  Pac.  880,  refusal  of  bill  of  particulars  in  prosecution  for  attempt 
to  procure  abortion  under  section  2532  of  General  Statutes,  ,was  not 
error;  Warfield  v.  State,  116  Md.  604,  Ann.  Gas.  1913G,  824,  82  Atl. 
1055,  order  overruling  exception  to  plaintiff's  answer  to  demand  for  bill 
of  particulars  is  interlocutory,  and  if  erroneous,  is  reviewable  on  appeal 
from  final  judgment. 

Bills  of  particulars  in  criminal  actions.    Note,  Ann.  Oas.  1913A, 
1208. 

Indictment  for  sending  obscene  matter  through  mails  need  not  de- 
scribe the  matter  in  detail. 

Approved  in  Bartell  v.  United  States,  227  U.  S.  431,  432,  433,  57 
L.  Ed.  585,  33  Sup.  Ct.  383,  indictment  under  section  3893,  Revised 
Statutes,  for  sending  obscene  matter  through  mails  referring  to  letter 
too  obscene  to  spread  on  record,  is  sufficient;  Hendricks  v.  United 
States,  223  U.  S.  184,  56  L.  Ed.  397,  32  Sup.  Ct.  313,  indictment  for  sub- 
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ornation  of  perjury  committed  before  grand  jury  inquiry  into  violation 
of  laws  relating  to  public  lands  is  sufficient,  though  not  stating  par- 
ticular matter  under  inquiry;  Moffatt  v.  United  States,  232  Fed.  531, 
indictment  under  Criminal  Code,  §  215,  for  using  mails  to  promote 
scheme  to  defraud  is  sufficient,  where  it  sets  out  particulars  of  scheme, 
use  of  mails,  and  intent  to  defraud  is  manifest  from  nature  of  scheme; 
United  States  v.  Johnston,  232  Fed.  978,  overruling  demurrer  to  indict- 
ment for  violation  of  act  of  1912  forbidding  introduction  into  United 
States    of  films   showing  prize-fights,  where   indictment   alleged  that 
machine  producing  films  was  located  on  boundary  line  between  Canada 
and  United  States;  United  States  v.  Aviles,  222  Fed.  476,  indictment 
for  conspiracy  alleging  formation  of  conspiracy  within  jurisdiction  of 
court   without  specifying  particular  place   sufficiently   alleges   venue; 
Ulmer  ▼.  United  States,  219  Fed.  643,  134  C.  C.  A.  127,  in  prosecution 
for  perjury  by  third  person  in  bankruptcy  proceeding,  indictment  char- 
ging accused  testified  falsely  that  he  received  one  thousand  five  hun- 
dred dollars  in  currency  for  check  given  to  bankrupts  was  not  defective 
for  failure  to  state  antithetical  facts  to  make  clear  that  testimony  was 
false;  Coomer  v.  United  States,  213  Fed.  4,  129  C.  C.  A.  617,  in  prose- 
cution  under  section  211,  Penal   Code,  omission  from  indictment   of 
obscene  matter  alleged  not  proper  to  spread  on  court  records  does  not 
render  indictment  bad  on  demurrer;  Baskin  v.  United  States,  209  Fed. 
744,  126  C.  C.  A.  464,  holding  indictment  for  perjury  under  sections 
5392,  5396,  Revised  Statutes,  charges  with  sufficient  definiteness  that 
testimony   of   accused,   which   was   basis   of  indictment,   was   untrue; 
United  States  v.  New  Departure  Mfg.,  Co.,  204  Fed.  Ill,  indictment  for 
conspiracy  in  restraint  of  interstate  commerce  in  violation  of  Sherman 
Anti-trust  Act  of  1890,  alleging  unlawful  acts  were  committed  con- 
tinuously from  July,  1907,  to  January,  1912,  sufficiently  alleges  offense 
was  committed  within  three-year  limitation;  United  States  v.  Journal 
Co.,'  197  Fed.  416,  417,  quashing  indictment  under  Penal  Code,  March 
4,  1909,  c.  321,  §  211,  35  Stat.  1129,  for  mailing  newspaper  containing 
reports  of  testimony  in  murder  trial  in  Virginia,  where  details  were  set 
out  in  bill  of  particulars;  Rogers  v.  United  States,  180  Fed.  59,  31 
LE.A.  (N.  S.)  264,  103  C.  C.  A.  408,  indictment  for  smuggling  using 
language  of  section  3082,  sufficiently  states  offense  under  section  2865, 
Revised  Statutes,  where  language  is  synonymous;  Grey  v.  United  States, 
172  Fed.  103,  96  C.  C.  A.  415,  indictment  under  section  5480,  Revised 
Statutes,  for  using  mails  to  defraud,  substantially  following  language 
of  statute,  is  sufficient  after  verdict;  Harper  v.  United  States,  170  Fed. 
392,  95  C.  C.  A.  555,  indictment  under  section  5209,  Revised  Statutes, 
charging  false  entry  in  report  by  bank  cashier  with  intent  to  deceive 
officer  of  association  need  not  describe  report  with  technical  accuracy; 
Morris  v.  United  States,  161  Fed.  683,  88  C.  C.  A.  532,  indictment  for 
using  packages  that  had  been  previously  used  for  packing  oleomargarine 
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in  violation  of  act  of  1886  is  good,  at  least  after  verdict,  although  omit- 
ting to  charge  that  packages  were  fraudulently  used;  United  States  v. 
Barber,  157  Fed.  891,  indictment  for  conspiracy  to  defraud  government 
under  section  3440,  Revised  Statutes,  sufficiently  alleged  that  conspiracy 
was  continuous  and  not  merely  that  overt  acts  were  committed  within 
three-year  limitation;  Rinker  v.  United  States,  151  Fed.  759,  81 
C.  C.  A.  379,  indictment  under  Rev.  Stats.,  §  3893,  as  amended  by  act 
of  1888  for  mailing  obscene  letter,  alleging  contents  are  unfit  to  be 
spread  upon  records  of  court  and  that  defendant  may  apply  for  bill  of 
particulars,  is  sufficient;  Dufour  v.  United  States,  37  App.  D.  C.  500, 
507,  indictment  charging  three  persons  with  conspiracy  to  defraud  set- 
ting forth  unlawful  agreement  between  three  requiring  two  to  make 
false  representations  is  not  defective  for  failure  to  allege  that  third 
knew  of  falsity  of  representations;  Tubbs  v.  United  States,  105  Fed. 
60,  61,  44  C.  C.  A.  357,  sustaining  indictment  omitting  to  set  out  obscene 
letter  alleging  contents  as  too  obscene  to  be  spread  upon  record;  State 
v.  Topham,  41  Utah,  42;  123  Pac.  889,  information  charging  accused 
with  inducing  woman  to  remain  in  house  of  prostitution  in  language  of 
statute,  without  alleging  facts,  is  insufficient;  Wilson  v.  United  States, 
164  U.  S.  702,  41  L.  Ed.  1181,  17  Sup.  Ct.  1003,  following  rule ;  Timmons 
v.  United  States,  85  Fed.  206,  207,  30  C.  C.  A.  74,  sustaining  indictment 
omitting  charge  "of  indecent  character"  of  mailed  matter;  State  v. 
Van  Wye,  136  Mo.  242,  58  Am.  St.  Rep.  636  (see  37  S.  W.  942),  sus- 
taining indictment  which  omitted  date  of  obscene  newspaper  sold. 

Distinguished  in  Floren  v.  United  States,  186  Fed.  962,  963,  108 
C.  C.  A.  577,  indictment  under  section  3893,  Revised  Statutes,  for  send- 
ing obscene  letter  through  mails  containing  no  copy  of  letter  nor  allega- 
tion that  it  is  too  indecent  to  spread  on  record,  is  insufficient;  Renigar 
v.  United  States,  172  Fed.  655,  19  Ann.  Gas.  1117,  26  L.  R.  A.  (N.  S.) 
683,  97  C.  C.  A.  172,  paper  indorsed  as  true  bill  by  foreman  of  grand 
jury  and  delivered  to  clerk  of  court  when  court  is  not  in  session,  is  not 
indictment. 

Sufficiency  of  description  of  obscene  matter  in  indictment  or  in- 
formation for  publishing,  distributing,  or  mailing  same.  Note, 
9  Ann.  Oas.  49. 


It  Is  not  necessary  to  show  that  accused  knew  that  matter  malted  was 
obscene. 

Approved  in  Nichols  etc.  Lumber  Co.  v.  United  States,  212  Fed.  593, 
129  C.  C.  A.  124,  in  prosecution  of  shipper  for  accepting  rebate  from 
interstate  carrier  in  violation  of  Interstate  Commerce  Act  as  amended 
by  act  of  June  18,  1910,  shipper's  agents  are  presumed  to  have  knowl- 
edge of  rates  that  were  applicable,  and  such  knowledge  is  imputable  to 
shipper;  Tyomies  Pub.  Co.  v.  United  States,  211  Fed.  389,  128  C.  C.  A. 
47,  objection  to  indictment  for  depositing  nonmailable  pictures  in  mail, 
that  it  did  not  charge   that  defendants  were   aware  of  character  of 
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pictures,- not.  having -been  urged  before  verdict,  was  within  section  1025. 
Revised  Statutes,  providing  indictment  is  not  affected  by  defect  not 
tending  to  prejudice  accused;  Shepard  v.  United  States,  160  Fed.  589, 
87  C.  C.  A.  486,  indictment  under  Revised  Statutes,  section  3893,  as 
amended  by  act  of  1888  charging  mailing  of  circulars  containing  in- 
formation as  to  how  obsqene  books  might  be  obtained  is  sufficient  with- 
out averment  that  defendant  knew  character  of  circulars;  United  States 
v.  New  York  Herald  Co.,  159  Fed.  297,  in  prosecution  of  corporation  for 
mailing  newspaper  containing  obscene  matter  in  violation  of  Revised 
Statutes,  section  3893,  as  amended,  proof  of  mailing  was  sufficient  to 
show  corporation  had  knowledge  of  contents. 

It  Is  no  defense  that  obscene  matter  was  sent  In  response  to  decoy 
letter. 

Approved  in  Hanish  v.  United  States,  227  Fed.  586,  holding  gist  of 

offense  of  sending  obscene  books  by  interstate  -express  remains,  though 

sent   on   decoy   letters  of  government   inspector;   Goldman  v.   United 

States,  220  Fed.  62,  135  C.  C.  A.  625,  in  prosecution  for  using  mails 

t°  promote  scheme  to  defraud  in  violation  of  Criminaf  Code,  section  215, 

that  letters  received  from  postoffice  box  were  written  at  instance  of 

postoffice  inspector,  did  not  make  act  of  receiving  them  any  less  offense ; 

Ackley  v.  United  States,  200  Fed.  223, 118  C.  C.  A.  403,  where  postoffice 

inspectors  from  pamphlet  sent  out  by  physician  were  led  to  believe  phy- 

siciarx  was  sending  information  as  to  prevention  of  conception  through 

-mails  in  violation  of  Penal  Code,  section  211,  defendant  could  not  object 

th&t  he  was  led  to  commit  crime  of  sending  information  through  mails 

by  decoy  letters  written  by  postoffice  inspector;  United  States  v.  Musr 

^^i   160  Fed.  706,  holding  obscene  letter  sent  through  mails  by  hus~ 

band,   to  wife  was  violation  of  Revised  Statutes,  section  3893,  as  amended 

by    act    of  1888,  regardless  of  effect  on  mind  of  addressee;  State  v. 

^^h^tH  orty,  86  N.  J.  L.  533,  93  Atl.  101,  members  of  municipal  council 

accop>-ting  bribes   to  pass   ordinance,   cannot,  in   prosecution   for   con- 

*>xra<5^-  to  prevent  administration  of  laws  under  section  37  of  Crimes 

cl    of  1910,  set  up  defense  of  entrapment;  State  v.  Ice  &  Fuel  Co.,  166 

a(^C-     -406,  Ann.  Cas.  19160,  728,  52  L.  R.  A.  (N.  S.)  219,  81  S.  E.  957, 

Us^<l  obtaining  money  by  means  of  short  weight  of  coke  sold  to 

tir^  ^^~*itor  was  guilty  of  obtaining  money  by  false  pretenses  under  sec- 

=32,  Revisal ;  Hyde  v.  State,  131  Tenn.  218,  174  S.  W.  1130,  where 

ve  in*  employment  of  pure  food  and  drug  department  procured 

iption  for  morphine  from  physician  and  procured  druggist  to  fill 

"Option,  physician  was  answerable  as  aiding  in  druggist's  offense  of 

violation  of  Public  Acts,  1911,  c.  11;  State  ▼.  Ldttooy,  52  Wash. 

Ann.  Cas.  292,  100  Pac.  173,  instruction  that  accused  could  not 

^      cr* Evicted  of  practicing  dentistry  without  license  if  prosecuting  wit- 

»   0      induced  him  to  do  work  was  properly  refused,  where  there  was  no 

*^^ment  other  than  giving  him  opportunity  to  do  work. 
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Effect  of  consent  to  crime  by  persona  injured  thereby.     Note,  72 

Am.  St.  Rep.  701. 
Inducement  to  commit  offense  with  view  to  prosecution  therefor  as 

defense  to  such  prosecution.    Note,  17  Ann.  Oas.  297. 
Instigation  or  consent  to  crime  for  purpose  of  detecting  criminal  as 

defense.     Note,  30  L.  tt.  A.  <N.  8.)  949. 

Court  may  submit  question,  as  to  whether  matter  la  obscene,  to  jury. 
Approved  in  Botaford  v.  United  States,  216  Fed.  617, 132  C.  C.  A.  22, 
in  prosecution  for  violation  of  Penal  Code,  section  211,  question  whether 
matter  contained  in  newspaper  mailed  by  defendant  was  obscene,  was 
properly  submitted  to  jury;  Coomer  v.  United  States,  213  Fed.  4,  129 
C.  C.  A.  617,  holding  in  prosecution  under  section  211,  Penal  Code,  for 
mailing  newspaper  containing  obscene  matter,  where  fact  as  to  whether 
article  was  obscene  was  stipulated  to  court  that  article  falls  within 
prohibition  of  statute;  Tyomiea  Pub.  Co.  v.  United  States,  211  Fed.  388, 
390,  128  C.  C.  A.  47,  in  prosecution  under  section  211,  Penal  Code,  for 
sending  obscene  pictures  through  mails,  question  of  whether  pictures 
are  obscene  is  for  jury;  Knowlea  v.  United  States,  170  Fed.  411,  96 
C.  C.  A.  579,  whether  newspaper  article  commenting  on  death  of  unmar- 
ried woman  as  result  of  attempted  abortion  was  obscene,  rendering 
mailing  of  paper  criminal  offense  under  section  3893,  Revised  Statutes, 
was  for  jury;  MacFadden  v.  United  States,  166  Fed.  52,  91  C.  C.  A.  89, 
evidence  sustains  conviction  for  sending  obscene  letter  through  mails  in 
violation  of  section  3893,  Revised  Statutes;  United  States  v.  Benedict, 
165  Fed.  222,  holding  letter  obscene,  and  its  mailing  indictable  offense; 
State  v.  McKee,  73  Conn.  33,  46  Atl.  415,  holding  question  whether 
defendant  sold  paper  prohibited  by  statute  was  one  of  fact  for  jury. 

IX  evidence  is  clear  and  uncontradicted,  court  may  Instruct  Jury  aa  to 
principles  applicable. 

Approved  in  United  States  v.  Kubl,  86  Fed.  626,  quashing  indictment 
incapable  of  supporting  conviction;  Burton  v.  United  States,  142  Fed. 
63,  73  C.  C.  A.  243,  arguendo. 

161  V.  B.  52-57,  40  L.  Ed.  613,  16  Sup.  Ot.  487,  IN  BE  EMBLEN, 

Mandamus  ot  Injunction  cannot  control  Land  Department's  decision  In 
pre-emption  dispute. 

Approved  in  Sims  v.  Morrison,  92  Minn.  346,  100  N.  W.  90,  courts 
have  no  jurisdiction  over  equitable  rights  to  public  lands,  exeept  in 
possessory  actions,  so  long  as  legal  title  remains  in  government. 

Right  to  mandamus  against  a  public  officer.     Note,  16  R  B.  0.  780, 

Where  patent  baa  been  fraudulently  obtained,  remedy  Is  by  bill  in 
equity  to  establish  trust 

Approved  in  Prosser  v.  Finn,  208  U.  S.  73,  52  L.  Ed.  395,  28  Sup.  Ct. 
225,  refusing  to  declare  trust  in  favor  of  complainant  in  land  patented 
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to  defendant,  where  complainant's  prior  entry  was  void  as  made  by 
special  agent  of  land  office,  although  made  in  good  faith  under  ruling 
that  special  agents  were  not  officers  within  meaning  of  statute  prohibit- 
ing officers  to  make  entry;  Emblen  v.  Lincoln  Land  Co.,  184  U.  S.  664, 
46  L.  Ed.  738,  22  Sup.  Ct.  524,  holding  contestant  of  pre-emption  entry 
who  has  neither  made  an  entry  nor  perfected  right  to  do  so  cannot 
complain  of  Act  1894,  confirming  original  entryman's  claim;   United 
States  v.  Wesely,  189  Fed.  279,  decreeing  trust  in  land  patented  to  de- 
fendant in  favor  of  person  making  first  application  to  enter  under 
Timber  and  Stone  Act  of  1878,  though  application  was  noted  on  tracts 
&nd  plat-book  as  relating  to  other  land;  dissenting  opinion  in  Northern 
Pacific  Ry.  Go.  v.  Wass,  219  U.  S.  432,  66  L.  Ed.  282,  31  Sup.  Gt.  321, 
majority  holding  company's  rights  to  lieu  lands  embraced  in  selection 
were  superior  to  those  of  purchaser  under  Timber  and  Stone  Act  who 
fted  pending  final  decision  of  secretary  and  refusing  to  declare  trust 
m  favor  of  defendant. 
Distinguished  in  Bockfinger  ▼.  Foster,  190  U.  S.  124,  47  L.  Ed.  978,  23 
**P-  Ct.  839,  holding  homestead  claimant  cannot  maintain  suit  against 
***homa  town-site  trustees  to  divest  them  of  title  held  under  Act  1890. 

^w  ^*tent  once  issued  can  be  set  aside  only  by  Judicial  proceeding  by 

jAppiroyed  in  J.  W.  Frellsen  &  Co.  v.  Crandell,  217  U.  S.  78,  64  L.  Ed. 
a*a    30    Sup.  Ct.  490,  public  land  of  State  held  under  certificate  of  loca- 
of  ^    a>ncl  patent  issued  to  person  making  entry  with  illegal  scrip,  is  not 
**0t>ject;    to  entry  or  purchase  until  patent  is  set  aside  at  instance  of 
£t«ite  ;    Jameson  v.  James,  155  Cal.  280,  100  Pac.  702,  refusing  to  cancel 
patent,     to  homestead  entry  at  instance  of  person  making  mineral  loca- 
tion &n.cl  claiming  that  land  was  not  subject  to  homestead  entry  by  reason 
of  its    mineral  character;  J.  W.  Frellsen  &  Co.  v.  Crandell,  120  La.  717, 
45   South.  560,  patents  issued  to  entryman  making  entry  with  illegal 
scrip   -were  conclusive  against  persons  claiming  under  junior  titles  until 
»et  aside  in  judicial  proceeding,  and  application  of  plaintiff  with  tender 
°*  price  for  swamp-lands  gave  them  no  rights;  Smith  v.  Crandall,  118 
**•  XO£>4,  43  South.  700,  where  State  patents  issued  in  1881,  application 
*.      tender  of  price  in  1906  did  not  vest  rights  to  land  in  plaintiff,  or  en- 
1  *©   him  to  sue  to  revoke  patents  on  ground  that  lands  were  illegally 

JUrwaSed  with  8crip;  Bradley  v'  Dells  Lumber  Co->  105  wis-  251*  81 
I*        •  3^6,  holding  plaintiff  relying  on  patent  obtained  from  one  certified 

y  Su*"Veyor-general  as  legal  representative  of  patentee  has  prima  facie 

e  ;    Miller  v.  Donahue,  96  Wis.  507,  71  N.  W.  903,  Land  Department 

60  T^°**   Cance*  patent;  dissenting  opinion  in  Paine  v.  Foster,  9  Okl.  291, 

...,.    a^5-    33,  majority  holding  that  government  did  not  part  with  all  its 

^ .  ^*hen  it  conveyed  to  Oklahoma  town-site  trustees. 

^latinguished  in  Garfield  v.  United  States,  31  App.  D.  C.  341,  holding 

^    n^  to  unsurveyed  land  is  void  and  issuing  mandamus  to  compel  secre- 

^^   to  deliver  patent  to  entryman. 
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161  U.  S.  57-65,  40  L.  Ed.  616,  16  Sup.  Ot  488,  HARBISON  v.  FORTXAGE. 
Courts  caanot  insert  words  or  disregard  words  used  by  parties. 
Approved  in  Union  Selling  Co.  v.  Jones,  128  Fed.  675,  63  C.  C.  A.  224, 
holding  "quality  guaranteed,"  in  contract  for  binder  twine,  is  warranty 
of  reasonable  fitness  and  parol  evidence  of  prior  negotiations,  is  inad- 
missible thereon;  Godkin  v.  Monahan,  83  Fed.  119,  27  C.  C.  A.  410,  writ- 
ten contract  supersedes  all  prior  agreements;  Penn- American  Plate 
Glass  Co.  v.  Harshaw,  46  Ind.  App.  655,  90  N.  E.  1050,  holding  in  action 
to  recover  price  of  goods  sold  that  words  "subject  to  arrival"  in  contract 
implied  condition  that  unless  goods  arrived  from  Europe  seller  was  not 
liable  for  nondelivery,  and  goods  not  having  been  shipped  vendee  is 
not  entitled  to  setoff  for  damages  for  nondelivery;  Burton-Lingo  Co.  v. 
Patton,  15  N.  M.  315,  27  L.  R.  A.  (N.  S.)  420,  107  Pac.  682,  foreclosure 
of  mechanics'  lien  will  not  avoid  fire  insurance  policy  containing  pro- 
vision making  it  void  for  foreclosure  or  sale  under  mortgage  or  trust 
deed. 

Contract  to  "ship  by"  certain  vessel  means  simply  to  "put  on  board." 
Approved  in  Hoffman  v.  Gosline,  172  Fed.  116,  96  C.  C.  A.  318,  fact 
that  vendee  ordered  coal  shipped  to  him  at  specified  place  over  specified 
route  did  not  indicate  intention  of  vendee  to  control  coal  in  transit, 
and  fact  that  vendor  shipped  coal  in  its  own  name  did  not  as  matter 
of  law  disclose  intent  to  retain  title  after  delivery  to  carrier,  but  ques- 
tion was  for  jury. 

Contract  for  sale  of  goods  to  be  snipped  by  certain  steamer,  is  fulfilled 
by  putting  on  board. 

Approved  in  The  Strathdon,  89  Fed.  381,  discussing  duty  of  trans- 
shipping where  repairs,  involving  unreasonable  delay,  become  necessary ; 
State  v.  Carson,  147  Iowa,  563,  140  Am.  St  Rep.  330,  126  N.  W.  699, 
person  delivering  game  birds  to  carrier  to  be  shipped  to  point  without 
State  violates  section  2555  of  Code,  although  birds  were  taken  from 
carrier  at  point  within  State  by  game  warden. 

Authority  of  master  of  ship.     Note,  24  E.  R.  0.  276. 

Authority  of  master  to  sell  ship.    Note,  24  E.  R.  C.  318* 


161  U.  S.  65-72,  40  L.  Ed.  619,  16  Sup.  Ot.  497,  FRANCE  v.  CONNOR. 

Section  18,  Act  of  March  3,  1887,  relating  to  dower,  applied  only  to 
Territory  of  Utah. 

Approved  in  Green  v.  Tuttle,  5  Ariz.  183,  48  Pac.  1010,  reaffirming 
rule. 

Distinguished  in  Falk  v.  United  States,  15  App.  D.  C.  452,  453,  holding 
section  3,  Act  of  Congress  1887,  relating  to  adultery,  by  generality  of  its 
language,  applies  to  District  of  Columbia. 
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161   IT.   8.  72-85,  40  L.  Ed.  622,  16  Sup.  Ct.  554,  BALI*  V.  HALSELL. 

Under  act  of  1853,  all  specific  assignments  to  Court  of  Claims  must  bo 
unoiouted  to  by  United  States. 

Approved  in  National  Bank  of  Commerce  v.  Downie,  218  U.  S.  355, 

3^6,  20  Ann.  Can.  1116,  54  L.  Ed.  1068,  1069,  31  Sup.  Ct.  89,  under  sec- 

tion  34T7,  Revised  Statutes,  prohibiting  assignment  of  unallowed  claims 

against    government,  assignments  of  such  claims  by  bankrupt  are  void, 

aa«i   claims  pass  by  operation  of  law  to  trustee  in  bankruptcy;  Nutt  v. 

K*mt,  200  U.  S.  20,  50  L.  Ed.  353,  26  Sup.  Ct.  216,  so  far  as  contract  to 

prosecute  claim  against  United  States  makes  compensation  lien  upon 

a^oumt  recovered,  it  is  invalid;  Spalding  v.  Vilas,  161  U.  S.  490,  40 

™    ^*L    783,  16  Sup.  Ct.  634,  postmaster-general  incurs  no  liability  by 

^forming  claimants  of  rights  under  act  of  1883;  National  Bank  v. 

I>owiiiej  161  Fed.  841,  843,  88  C.  C.  A.  657,  assignment  by  bankrupt  to 

oanlt  as  collateral  security  for  money  borrowed  of  claims  against  United 

states   is  void  under  section  3477,  Revised  Statutes,  and  claims  passed 

**y  operation  of  law  to  bankrupt's  trustee;  Roberts  v.  Consaul,  24  App. 

**•   C-   559,  contract  by  claimant  employing  attorney  to  prosecute  claim 

^  contingent  fee,  and  making  fee  lien  upon  draft  government  may  issue 

ln   Payment  of  claim,  is  not  assignment  of  claim  within  prohibition  of 

factions  3737  and  3477,  Revised  Statutes;  Owens  v.  Wilkinson,  20  App. 

•   ^-    64,  67,  68,  agreement  containing  assignment  of  interest  in  claim 

^>  attorney  for  services  to  be  performed  in  prosecution  of  claim  is  void 

a**de:r   Revised  Statutes,  section  3477. 

distinguished  in  Price  v.  Forrest,  173  U.  S.  422,  43  L.  Ed.  753,  19 

*****     Ct.  438,  amount  of  voluntary  advance  to  government  which  Con- 

fTf88     orders  to  be  repaid  is  subject  to  creditor's  judgment;  Barrow  v. 

**-*lIil5:en,  74  Fed.  615,  20  C.  C.  A.  559,  sugar  bounty  is  assignable  before 

OXfc* — nee. 

cope  and  construction  of  statute  prohibiting  assignment  of  claim 
against  United  States.    Note,  20  Ann.  Cas.  1119. 

ct  of  1891,  limiting  amount  to  be  paid  attorneys  prosecuting  claims, 
d  condition. 

proved  in  Muller  v.  Kelly,  116  Fed.  546,  sustaining  contract  by  at- 

j  for  contingent  fee  when  same  was  not  champertous;  Ballinger  v. 

43  App.  D.  C.  428,  contract  of  partnership  between  two  attorneys 

rosecution  of  Indian  claims  in  accordance  with  existing  contracts 

Indians  for  fees  is  not  rendered  void  by  act  of  Congress  declaring 

^■acts  with  Indians  for  fees  void  and  providing  for  payment  of 

nable  fees  out  of  funds  belonging  to  Indians;  Lynch  v.  Pollard, 

«.  Civ.  104, 105,  62  S.  W.  946,  947,  holding  void,  under  Act  March  3, 

,  providing  that  court  should  fix  fees,  agreement  to  allow  attorney 

^in  per  cent  of  recovery. 

^distinguished  in  Thayer  v.  Pressey,  175  Mass.  235,  56  N.  E.  7,  holding 

^nment  of  claim  against  United  States  for  infringement  of  patent, 

claim  has  been  recognized  by  government,  is  valid  between  parties. 


*53V 
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161   U.   &   9&-00,   40  L.  Ed.   626,   16  Sup.   Ot.  483,   SMITH   v.  UNTIED 
STATES. 

Evidence  that  deceased  was  more  powerful  than  defendant  and  quar- 
relsome may  show  self-defense. 

Approved  in  State  v.  Wiggins,  7  Penne.  (Del.)  128,  76  Atl.  634,  where 
in  trial  for  homicide,  jury  finds  actual  assault  was  first  made  by  de- 
ceased on  accused,  who  pleads  self-defense,  evidence  as  to  general 
reputation  of  deceased  as  to  violence1  in  community,  is  admissible; 
Commonwealth  v.  Tircinski,  189  Mass.  259,  75  N.  E.  262,  evidence  of  de- 
ceased's quarrelsome  disposition  admissible  in  trial  for  manslaughter  to 
show  provocation. 

Distinguished  in  Andersen  v.  United  States,  170  U.  S.  510,  42  L.  Ed. 
1126,  18  Sup.  Ct.  696,  where  there  was  nothing  to  justify  theory  of  self- 
defense. 

Admissibility  of  evidence  of  the  character  or  reputation   of  the 
deceased  in  homicide  cases.    Note,  124  Am.  St.  Rep.  1020,  1030. 

Admissibility  of  evidence  of  relative  physical  condition  or  strength 
of  parties  on  issue  of  self-defense.    Note,  19  Ann.  Oas.  124,  126. 

Character  and  reputation  of  deceased  as  affecting  homicide.     Note, 
3  L.  R.  A.  (N.  S.)  354,  376. 

Evidence  of  turbulent  character  of  victim  of  assault  or  homicide  on 
issue  of  self-defense.    Note,  L.  R.  A.  1916A,  1246. 

* 

Instruction  to  disregard  evidence  of  deceased's  quarrelsome  nature,  by 
witnesses  admitting  arrest  for  gambling  and  fighting;  is  error. 

Approved  in  Brown  v.  United  States,  164  U.  S.  225,  41  L.  Ed.  412,  17 
Sup.  Ct.  34,  character  or  reputation  of  witnesses  does  not  affect  their 
competency. 


161  U.  S.  91-95,  40  L.  Ed.  628,  16  Sup.  Ct.  493,  UNION  PAC.  BY.  CO.  ▼. 
CALLAGHAN. 

Party  waives  objection  to  refusal  to  charge  for  him  by  introducing 
further  evidence. 

Approved  in  MacLeod  v.  Graven,  73  Fed.  629,  19  C.  C.  A.  616,  fol- 
lowing rule;  Detroit  United  Ry.  v.  Nichols,  165  Fed.  294,  91  C.  C.  A. 
257,  in  Federal  court  introduction  of  evidence  after  overruling  of  mo- 
tion for  peremptory  charge  is  waiver  of  motion,  and  no  error  can  be 
assigned  to  ruling  thereon;  Fulkerson  v.  Chisna  Min.  etc.  Imp.  Co.,  122 
Fed.  784,  58  C.  C.  A.  582,  holding  exception  of  defendants  to  order 
overruling  motion  for  nonsuit  waived  by  further  introduction  of  evi- 
dence; Cincinnati  Traction  Co.  v.  Durack,  78  Ohio  St.  255,  14  Ann.  Gas. 
218,  85  N.  E.  41,  in  action  for  death  exception  to  overruling  of  motion 
for  directed  verdict  is  waived  by  introduction  of  evidence  to  support 
defense  without  reviewing  motion  at  close  of  all  of  evidence. 

Distinguished  in  Kinnear  Mfg.<  Co.  v.  Carlisle,  152  Fed.  938,  82 
C.  C.  A.  81,  exception  to  ruling  of  court  denying  motion  to  direct  ver- 


477    FISHBACK  v.  WESTERN  UNION  TEL.  CO.    161 U.  S.  96-101 

diet  is  not  waived  where  defendant  introduces  no  evidence  thereafter, 
and  formal  announcement  that  he  rests  his  case  is  not  necessary;  Trav- 
elers' Ins.  Co.  v.  Randolph,  78  Fed.  759,  24  C.  C.  A.  305,  peremptory  in- 
struction may.  be  asked  after  whole  evidence;  Alta  Inv.  Co.  v.  Worden, 
25  Colo.  218,  53  Pac.  1047,  as  to  motion  for  nonsuit. 

Waiver  of  exception  to  denial  of  application  to  take  case  from 
jury  by  subsequent  introduction  of  evidence.    Note,  14  Ann.  Gas, 


General  exception  to  refusal  to  charge  secies  is  insufficient  if  any  one 
is  unsound. 

Approved  in  Linehan  Ry.  Transfer  Co.  v.  Morris,  87  Fed.  128,  30 
C.  C.  A.  575,,  following  rule;  Columbus  Const.  Co.  v.  Crane  Co.,  101  Fed. 
58,  41  C.  C.  A.  189,  holding  rule  10  of  Circuit  Court  of  Appeals  of  seventh 
circuit  requires  party  excepting  to  state  proposition  excepted  to,  and  in- 
struction embodying  it. 

General  exception  to  instructions  is  insufficient  if  one  is  correct. 
Approved  in  Southern  Pac.  Co.  v.  Hietzer,  135  Fed.  285,  1LR.A. 
(N.  S.)  288,  68  C.  C.  A.  26,  reaffirming  rule;  Cass  County  v.  Gibson,  107 
Fed.  366,  46  C.  C.  A.  341,  holding  insufficient  general  exception  to  court's 
refusal  to  give  instructions,  some  of  which  were  unsound ;  dissenting  opin- 
ion in  Atchison  etc.  Ry.  Co.  v.  Hines,  211  Fed.  271,  127  C.  C.  A.  632, 
majority  holding  refusal  of  properly  requested  instruction  submitting 
issue  of  plaintiff's  negligence  in  action  for  personal  injuries,  was  error. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  R.  A.  859. 

161  U.  a  96-101,  40  L.  Ed.  630,  16  Sup.  Ot.  506,  FISHBACK  v.  WESTEBN 
UNION  TEL.  CO. 

Circuit  Court  will  not  enjoin  tax  in  several  counties  in  none  of  which 
amount  exceeds  two  thousand  dollars. 

Approved  in  Douglas  Co.  v.  Stone,  191  U.  S.  557,  48  L.  Ed.  301,  24 
Sup.  Ct.  843,  reaffirming  rule;  Holt  v.  Indiana  Mfg.  Co.  176  U.  S.  73, 
44  L.  Ed.  377,  20  Sup.  Ct.  274,  holding,  under  Act  1888,  §  1,  Circuit 
Court  has  no  jurisdiction  of  suit  to  restrain  collection  of  taxes  under 
two  thousand  dollars;  Risley  v.  City  of  Utica,  179  Fed.  891,  dismissing 
suit  by  taxpayers  to  recover  taxes  where  separate  demands  are  insuffi- 
cient to  give  court  jurisdiction;  Risley  v.  City  of  Utica,  168  Fed.  744, 
746,  751,  in  suit  by  taxpayer  attacking  contract  between  city  and  water 
company,  amount  in  controversy  is  tax  levied  against  complainant,  and 
being  less  than  three  thousand  dollars,  court  is  without  jurisdiction; 
Turner  v.  Jackson  Lumber  Co.,  159  Fed.  925,  926,  87  C.  C.  A.  103,  in 
Rait  to  enjoin  collection  of  taxes  alleged  illegal  amount  in  controversy 
is  tax  levied,  and  this  being  under  two  thousand  dollars,  court  is  with- 
out jurisdiction;  Shewalter  v.  Lexington,  143  Fed.  162,  fact  that  suit 
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involves  Federal  question  not  sufficient  unless  jurisdictional  amount  in- 
volved; Eaton  v.  Hoge,  141  Fed.  66,  5  Ann.  Cas.  487,  72  C.  C.  A.  74, 
in  suit  by  several  owners  of  water  rights  in  stream,  joining  for  con- 
venience only,  jurisdictional  amount  must  exist  as  to  each  complainant; 
Purnell  v.  Page,  128  Fed.  498,  holding,  under  Act  1888,  Circuit  Court 
has  no  jurisdiction  of  suit  to  restrain  collection  of  personal  property 
tax  of  eighty  dollars ;  Coulter  v.  Fargo,  127  Fed.  913,  62  C.  C.  A.  444, 
holding  Federal  courts  without  jurisdiction  of  suit  to  restrain  enforce- 
ment of  franchise  tax  of  three  thousand  dollars  where  more  than  one- 
third  was  claimed  by  State ;  Coulter  v.  Weir,  127  Fed.  903,  62  C.  C.  A. 
429,  holding  bill  to  restrain  collection  of  franchise  tax  not  maintain- 
able where  State  board  had  valued  franchise  and  auditor  had  given  final 
notice  before  suit;  McKee  v.  Chautauqua  Assembly,  124  Fed.  809,  sus- 
taining jurisdiction  of  bill  of  leaseholder  of  nonstock  corporation  to 
restrain  illegal  action  of  corporation  which  may  result  in  loss  of  prop- 
erty exceeding  jurisdictional  amount ;  McDaniel  v.  Traylor,  123  Fed.  339, 
holding  Circuit  Court  has  no  jurisdiction  of  suit  by  heirs  to  set  aside  a 
number  of  judgments  of  different  defendants  against  the  estate,  each 
for  less  than  two  thousand  dollars;  Eachus  v.  Hartwell,  112  Fed.  564, 
dismissing  bill  to  restrain  collection  of  street  assessments  amounting  to 
less  than  two  thousand  dollars;  Douglas  County  v.  Stone,  110  Fed.  815, 
holding  Circuit  Court  has  no  jurisdiction  of  suit  to  restrain  collection  of 
taxes  to  amount  of  sixteen  hundred  dollars  assessed  on  realty  under 
Virginia    laws;    dissenting    opinion    in    Giles    v.    Harris,    189    U.    S. 
496,  47  L.  Ed.  916,  23  Sup.  Ct.  644',  majority  holding  absence  of  aver- 
ments showing  jurisdictional  amount  in  dispute  not  available  on  appeal 
to  Supreme  Court  where  omissions  not  objected  to. 

Distinguished  in  Illinois  Cent.  R.  R.  Co.  v.  Adams,  180  U.  S.  39,  45 
L.  Ed.  414,  21  Sup.  Ct.  255,  holding  Circuit  Court  has  jurisdiction  of 
suit  for  injunction  against  taxes  above  jurisdictional  amount  brought 
by  railroad  against  revenue  agent  representing  all  parties;  American 
Smelting  etc.  Co.  v.  Godfrey,  158  Fed.  229,  14  Ann.  Cas.  8,  89  C.  C.  A. 
139,  in  suit  to  enjoin  nuisance  amount  in  controversy  is  not  damage 
resulting  to  complainant,  but  right  of  defendant  to  maintain  same; 
Board  of  Trustees  of  Whitman  College  v.  Berryman,  156  Fed.  114,  in 
suit  by  educational  corporation  to  restrain  collection  of  taxes  on  prop- 
erty exempt  under  charter,  amount  in  controversy  is  not  tax  levied,  but 
value  of  exemption  claimed ;  Louisville  etc.  R.  R.  Co.  v.  Smith,  128  Fed. 
4,  63  C.  C.  A.  1,  holding  amount  in  controversy  in  suit  by  railroad  com- 
pany against  several  land  owners  to  enjoin  interference  with  right  of 
way  is  value  of  the  easement ;  Southern  Express  Co.  v.  Ensley,  116  Fed. 
759,  holding  Circuit  Court  has  jurisdiction  of  suit  by  interstate  express 
company  to  restrain  enforcement  of  invalid  license  ordinance  where 
value  of  right  to  operate  exceeds  two  thousand  dollars. 

Jurisdiction  of  Federal  Circuit  Court  as  affected  bv  amount  in  con- 
troversy  in  cases  of  joint  parties  plaintiff  or  defendant.  Note, 
5  Ann.  Cas.  490. 
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161  IT.  a  101,  40  L.  Ed.  632,  16  Sup.  Ot>  490,  FISHBACK  T.  PAOIFIO 
EXPRESS  OO. 

Not  cited. 

161  TJ.  S.  101-108,  40  L.  Bd.  682,  16  Sup.  Ot.  508,  NEW  OBLBAJTS  FLOUR 
IKSPECTOBS  V.  G&OVEB. 

Appeal  from  decree  enjoining  inspection  of  Hour,  under  statute,  will 
be  dismissed  on  repeal  of  statute. 

Approved  in  Ashon  v.  Conservation  Commission,  229  U.  S.  606,  57 
L.  Ed.  1S49,  33  Sup.  Ct.  775,  dismissing  appeal;  Unio^Pacific  R.  R.  Co. 
v.  Snow,  231  U.  S.  211,  56  L.  Ed.  188,  34  Sup.  Ct.  104,  holding  act  of 
June  24,  1912,  permitting  State  statutes  of  limitation  to  apply  to  ad- 
verse possession  of  portions  of  right  of  way  granted  to  railroads  under 
act  of  July  1, 1862,  did  not  have  retroactive  effect ;  Dinsmore  v.  Southern 
Express  Co.,  183  U.  S.  120,  46  L.  Ed.  118,  22  Sup.  Ct.  47,  affirming  dis- 
missal of  suit  of  express  company  to  restrain  collection  of  stamp  tax 
on  bill  of  lading  under  Act  1898  where  Act  1901  exempted  express  com- 
panies therefrom;  Doss  v.  Board  of  Commrs.  of  Mermentau  Levee  Dis- 
trict, 117  La.  454,  41  South.  721,  dismissing  appeal  without  costs  to 
either  party  from  judgment  for  defendants  in  suit  to  restrain  them 
from  enforcing  statute  authorizing  organization  of  levee  district,  where 
statute  was  repealed  pending  appeal;  dissenting  opinion  in  Snow  v. 
Union  Pac.  R.  Co.,  55  Colo./ 180, 133  Pac.  1039,  majority  holding  decision 
denying  plea  of  statute  of  limitations  in  action  of  ejectment,  was  cor- 
rect when  rendered,  but  act  of  1912,  enacted  since  decision,  permitting 
State  statutes  of  limitation  to  apply  to  adverse  possession  of  portions 
of  railroad  right  of  way  governed  appeal. 

161  U.  &  104-J15,  40  L.  Ed.  638,  16  Sup.  Ot.  582,  BEEBE  v.  UNITED 
STATES. 

Execution  issued  in  violation  of  agreement  for  stay  is  voidable,  not 
Tdld. 

Cited  in  Johnson  v.  Puritan  Min.  Co.,  19  Mont.  47,  47  Pac.  341, 
arguendo. 

Staying  of  executions   otherwise  than  by  statutory   proceedings. 
Note,  127  Am.  St.  Rep.  714. 

Territorial  extent  of  lien  of  execution.    Note,  Ann.  Cas.  1913E,  198. 

Priority  of  judgment  over  conveyance  made  after  beginning  of  term. 
Note,  38  L.  R.  A.  249. 

Miscellaneous.  Cited  in  In  re  Casey,  195  Fed.  329,  where  bankruptcy 
was  adjudicated  September,  1910,  and  order  was  made  November,  1911, 
to  apply  for  discharge,  creditor's  laches  in  failing  until  March,  1912, 
one  day  before  expiration  of  eighteen  months'  period  in  which  applica- 
tion could  be  filed,  to  serve  order  to  show  cause  why  order  extending 
time  for  filing  application  for  discharge  should  not  be  vacated,  pre- 
cluded relief. 
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161  U.  8.  llfr-143,  40  L.  Ed.  638,  16  Sup.  Ot.  637,  CABBY  v.  HOUSTON 
ETC.  BY.  CO. 

Suit  by  stockholders  to  set  aside  Circuit  Court's  decree  of  foreclosure 
against  corporation,  is  ancillary. 

Approved  in  O'Connor  v.  O'Connor,  146  Fed.  997,  and  Campbell  v. 
Golden  Cycle  Min.  Co.,  141  Fed.  613,  73  C.  C.  A.  260,  both  reaffirming 
rule;  Bogert  v.  Southern  Pac.  Co.,  226  Fed.  507,  railroad  in  acquiring 
stock  in  other  railroads  by  foreclosure  suits  took  property  subject  to 
equitable  rights  of  minority  stockholders,  and  could  not  require  them 
to  pay  pro  rata  share  of  claims  of  creditors  of  old  company  as  condition 
to  their  acquisition  of  pro  rata  share  of  stock  in  reorganized  company ; 
Bogert  v.  Southern  Pac.  Co.,  215  Fed.  221,  executor  bringing  stockhold- 
ers '  suit  for  accounting,  though  interested  in  prior  litigation  to  which 
he  was  not  party,  is  not  estopped  by  laches  where  hearing  on  merits  may 
be  without  prejudice  to  defendant;  Craig  v.  Dorr,  145  Fed.  311,  76 
C.  C.  A.  559,  where  both  grantors  and  grantees  were  sued  to  set  aside 
deeds  and  grantees  filed  cross-bill  against  grantors  to  recover  purchase 
money,  after  decree  by  consent  for  complaints,  cross-bill  might  be  re- 
tained regardless  of  citizenship;  Hull  v.  Burr,  234  U.  S.  721,  58  L.  Ed. 
1562,  34  Sup.  Ct.  892,  arguendo. 

Distinguished  in  Sheffield  etc.  Ry.  Co.  v.  Newman,  77  Fed.  793,  23 
C.  C.  A.  459,  arguendo. 

Where  Circuit  Court's  jurisdiction  in  foreclosure  depends  only  on 
diverse  citizenship,  suit  to  vacate  decree  therein  for  fraud,  is  ancillary  to 
main  suit,  and  decree  of  Circuit  Court  of  Appeals  therein  is  final,  and 
appeal  therefrom  does  not  lie  to  Supreme  Court. 

Approved  in  St.  Louis  etc.  R.  R.  Co.  v.  Wabash  R.  R.  Co.,  217  U.  S. 
250,  54  L.  Ed.  754,  30  Sup.  Ct.  510,  where  jurisdiction  of  Federal  court 
in  original  foreclosure  suit  was  based  solely  upon  diverse  citizenship, 
appeal  from  judgment  of  Circuit  Court  of  Appeals  on  petition  to  enforce 
rights  granted  by  decree  in  intervention  in  such  foreclosure  suit  does  not 
lie  to  this  court;  Childers  v.  McClaughry,  216  U.  S.  145,  54  L.  Ed.  423, 
30  Sup.  Ct.  370,  where  District  Court,  upholding  its  jurisdiction,  refuses 
release  on  habeas  corpus,  appeal  does  not  lie  to  Supreme  Court  on  ground 
that  due  process  is  denied  by  erroneous  determination  of  issue  of  juris- 
diction ;  Gableman  v.  Peoria  etc.  R.  R.  Co.,  179  U.  S.  342,  45  L.  Ed.  224, 
21  Sup.  Ct.  174,  holding  appointment  of  receiver  by  Federal  court  under 
its  general  equity  power  does  not  make  all  actions  against  him  actions 
arising  under  Federal  laws ;  Mobile  Transp.  Co.  v.  Mobile,  199  U.  S.  604, 
50  L.  Ed.  330,  26  Sup.  Ct.  751,  dismissing  for  want  of  jurisdiction ;  Dale 
v.  Smith,  182  Fed.  363,  fact  that  receivers  of  railroad  were  appointed  by 
Federal  court  does  not  make  suit  against  them  on  involving  Federal  ques- 
tion within  meaning  of  Removal  Act  of  1888 ;  Rochester  German  Ins.  Co. 
v.  Schmidt,  126  Fed.  1003,  holding  bill  in  Federal  court  to  restrain  suits 
against  several  insurers  involving  same  defenses,  and  to  adjust  liabilities, 
is  ancillary  and  not  dependent  upon  citizenship;  Everett  v.  Independent 
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School  Dist.,  102  Fed.  530,  holding  where  Federal  court  has  jurisdiction 
of  subject  matter  and  parties  it  may  take  jurisdiction  of  all  ancillary 
bills  regardless  of  citizenship;  Rouse  v.  Hornsby,  161  U.  S.  591,  40 
L.  Ed.  819,  16  Sup.  Ct.  611,  Murphy  v.  Colorado  Pav.  Co.,  166  U.  S.  719, 
41  L.  Ed.  1183,  17  Sup.  Ct.  997,  Darragh  v.  H.  Welter  Mfg.  Co.,  169 
U.  S.  735,  42  L.  Ed.  1216,  18  Sup.  Ct.  941,  and  Blythe  Co.  v.  Blythe, 
172  U.  S.  644,  43  L.  Ed.  1183,  19  Sup.  Ct.  873,  all  following  rule;  Pope 
v.  Louisville  etc.  Ry.  Co.,  173  U.  S.  577,  43  L.  Ed.  816,  19  Sup.  Ct.  501, 
where  receiver's  suit  was  ancillary  to  receivership  suit;  Houston  etc. 
R.  R.  v.  Bath,  17  Tex.  Civ.  App.  697,  44  S.  W.  596,  597,  for  facts. 

Distinguished  in  G.  &  C.  Merriam  Co.  v.  Saaffield,  241  U.  S.  31,  60 
L.  Ed.  873,  whether  District  Court  has  jurisdiction  over  nonresident 
made  party  defendant  by  supplemental  bill  and  substituted  service  be- 
cause of  his  participation  in  defense  of  original  action,  may  be  reviewed 
on  direct  appeal  to  Supreme  Court. 

Intervention  in  Federal  courts.    Note,  Ann.  Gas.  1913D,  1082,  1034. 

Miscellaneous.  Cited  in  Boatmen's  Bank  v.  Fritzlen,  135  Fed.  660, 
68  C.  C.  A.  288,  holder  of  senior  mortgage  never  necessary  party  to  suit 
to  foreclose  junior  mortgage,  because  he  has  no  right  to  redeem; 
Hendryx  v.  Perkins,  114  Fed.  808,  52  C.  C.  A.  435,  holding  bill  to  im- 
peach prior  decree  for  fraud  is  original  and  decree  entered  thereon  is 
final  and  appealable. 

161  U.  a  134-149,  40  I*  Ed.  646,  16  Sup.  Ok  456,  BANK  OF  OOMMEBOE 
T.  TENNESSEE. 

Tax  of  percentage  on  each  share  1b  lieu  of  other  taxes  limits  tax  on 
shares  held  by  stockholders. 

Approved  in  Mercantile  Bank  v.  Tennessee,  161  U.  S.  169  (see  40 
L.  Ed.  658,  16  Sup.  Ct.  464),  arguendo. 

Distinguished  in  Shelby  Co.  v.  Union  &  Planter's  Bank,  161  U.  S.  152, 
40  L.  Ed.  652, 16  Sup.  Ct.  559,  but  does  not  exempt  capital  stock,  surplus 
or  profits. 

Supreme  Court  cannot  review  State  decision  against  validity  of  acts 
of  State  assessors  under  statute. 

Cited  in  State  v.  Bank  of  Commerce,  96  Tenn.  593,  594,  36  S.  W.  719, 
720,  on  motion  to  modify  former  decree. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  R.  A. 
54. 

Charter  provision  for  percentage  tax  on  shares  does  not  exempt  surplus. 
Approved  in  Carson  v.  Three  States  Lumber  Co.,  149  Fed.  381,  383, 
79  C.  C.  A.  197,  fact  that  statement  as  to  rights  of  parties  is  in  opinion 
XVII— 31 
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of  appellate  court  and  not  in  decree,  does  not  prevent  it  from  being  res 
adjudicata;  Union  &  Planters'  Bank  v.  Memphis,  111  Fed.  574,  49 
C.  C.  A.  455,  holding  provision  in  Tennessee  bank  charter  for  annual 
tax  on  each  share  of  stock  in  lieu  of  all  other  taxes  does  not  exempt 
bank  from  ad  valorem  tax  on  capital;  State  ex  rel.  Dillon  v.  Graybeal, 
60  W.  Va.  366,  55  S.  E.  401,  bank  owning  shares  of  capital  stock  of  coal 
company  assessed  to  such  company  is  entitled  to  have  value  of  shares 
deducted  in  ascertainment  of  value  of  its  taxable  property;  Shelby  Co. 
v.  Union  &  Planters'  Bank,  161  U.  S.  150,  40  L.  Ed.  652,  16  Sup.  Ct. 
558,  such  exemption  does  not  extend  to  capital  stock,  surplus  or  profits ; 
Union  &  Planters'  Bank  v.  Memphis,  101  Tenn.  166,  46  S.  W.  560, 
whether  tax  on  capital  stock  be  ad  valorem  or  privilege  tax;  Knoxville 
etc.  R.  R.  Co.  v.  Harris,  99  Tenn.  700,  43  S.  W.  119,  exemption  from  ad 
valorem  taxation  does  not  include  privilege  tax. 

Distinguished  in  Wright  v.  Georgia  R.  R.  &  Banking  Co.,  216  U.  S. 
429,  54  L.  Ed.  555,  30  Sup.  Ct.  242,  exemption  of  capital  of  corporation 
from  taxation  continues  though  capital  appreciates  in  value,  and  act 
of  Georgia  attempting  to  tax  such  increased  value  impairs  obligation  of 
contract ;  Pullen  v.  Corporation  Commission,  152  N.  C.  560,  68  S.  E.  161, 
under  provisions  of  act  of  1909  so  much  of  surplus  of  bank  as  is  invested 
in  nontaxable  State  asylum  bonds,  is  exempt  and  must  be  deducted  in 
assessing  stock  for  taxation.   -  | 

What  is  included  in  exemption  of  capital  stock  of  corporation  from 
taxation.    Note,  4  Ann.  Cas.  37. 

Exemption  from  taxation  cannot  be  implied. 

Approved  in  Theological  Seminary  v.  Illinois,  188  U.  S.  672,  47  L.  Ed. 
648,  23  Sup.  Ct.  387,  affirming  Illinois  decision  that  charter  exemption 
of  property  of  whatever  kind  belonging  to  a  theological  seminary  does 
not  include  property  held  as  investment;  Wells  v.  Mayor  etc  of  Savan- 
nah, 181  U.  S.  540,  45  L.  Ed.  991,  21  Sup.  Ct.  700,  holding  no  contract 
of  exemption  of  .lots  made  out  from  ordinance,  providing  for  ground 
rent  but  silent  as  to  taxes,  and  deed  providing  that  lots  should  bear  com- 
mon assessments ;  Succession  of  Kohn,  115  La.  76,  38  South.  900,  exemp- 
tions from  inheritance  tax  strictly  construed;  Knoxville  etc.  R.  R.  Co. 
v.  Harris,  99  Tenn.  695,  43  S.  W.  117,  following  rule;  Crown  Cork  & 
Seal  Co.  v.  State,  87  Md.  700,  67  Am.  St.  Rep.  377,  40  Atl.  1076,  uphold- 
ing tax  on  shareholders  of  company  investing  in  patent  rights ;  Western 
Union  Tel.  Co.  v.  Harris  (Tenn.  Ch.  App.),  52  S.  W.  753,  payment  of 
existing  privilege  tax  does  not  prevent  increase  thereof;  dissenting  opin- 
ion in  Hancock  v.  Singer  Mfg.  Co.,  62  N.  J.  L.  348,  41  Atl.  854,  majority 
holding  exemption  of  shares  exempts  capital  stock;  dissenting  opinion 
in  Citizens'  Bank  v.  Parker,  192  U.  S.  87,  91,  48  L.  Ed.  357,  358,  24 
Sup.  Ct.  187,  188,  majority  holding  charter  exemption  of  capital  of 
bank  includes  exemption  from  tax  for  carrying  on  banking  business. 
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Capital  stock  and  snares,  held  by  owners,  are  distinct  properties  and 
taxable  as  such. 

Approved  in  State  v.  Shryack,  179  Mo.  438,  78  S.  W.  812,  reaffirming 
rule ;  Rogers  v.  Hennepin  Co.,  240  U.  S.  190,  60  L.  Ed.  598,  36  Sup.  Ct. 
268,  taxing  of  memberships  in  incorporated  exchange  and  corporation  on 
its  assets  is  not  double  taxation;  Delaware  etc.  R.  R.  Co.  v.  Pennsyl- 
vania, 198  U.  S.  364,  49  L.  Ed.  1082,  26  Sup.  Ct.  669,  including  in  ap- 
praisement of  stock  of  domestic  corporation  value  of  coal  mined  within 
State  but  situated  without,  invalid;  Union  &  Planters'  Bank  v.  Mem- 
phis, 189  U.  S.  74,  47  L.  Ed.  715,  23  Sup.  Ct.  606,  holding  judgment  of 
State  court  sustaining  exemption  of  capital  stoclc  of  bank  which  is  res 
judicata  in  State  only  as  to  particular  taxes  has  same  force  in  Federal 
court;  New  Orleans  v.  Citizens'  Bank,  167  U.  S.  402,  42  L.  Ed.  213,  17 
Sup.  Ct.'  915,  exemption  of  capital  does  not  exempt  shares ;  Owensboro 
Nat.    Bank   v.    Owensboro,   173   U.    S.   681,   43   L.   Ed.    857,   19  Sup. 
Ct.    542,    annulling  tax    on    national    bank    franchise;    Second    Ward 
Sav.  Bank  v.  Milwaukee,  94  Wis.  593,  596,  69  N.  W.  361,  362,  both  sur- 
plus, including  real  estate,  and  shares  whose  value  is  increased  thereby 
are  taxable;  Ex  parte  State  (State  v.  Lovejoy),  188  Ala.  404,  66  South.  2, 
Code  1907,  section  2082,  assessing  shares  of  stock  to  owners,  but  pro- 
viding for  payment  by  corporation,  giving  it  lien  on  shares  is  tax  upon 
shareholder,  not  upon  corporation,  and  shareholder  cannot  claim  exemp- 
tions to  which  corporation  is  entitled;  First  Nat.  Bank  v.  Board  of 
Equalization,  92  Ark.  338,  122  S.  W.  989,  State  may    tax  shares  of 
national  bank  at  their  actual  value,  regardless  of  fact  that  whole  or 
part  of  capital  stock  is  invested  in  nontaxable  bonds ;  Canfield  v.  County 
of  Los  Angeles,  157  Cal.  622,  108  Pac.  707,  corporate  stock  of  domestic 
corporations  owned  by  citizens  is  taxable  at  full  value,  less  value  of 
corporation's  property  taxed  in  State;  Illinois  Nat.  Bank  v.  Kinsella, 
201  111.  43,  44,  66  N.  E.  341,  342,  holding  assessment  of  shares  of  stock 
of  bank  in  hands  of  holders  and  also  real  estate  of  bank  is  not  double 
taxation ;  First  Nat.  Bank  v.  City  Council  of  Estherville,  136  Iowa,  209, 
112  N,  W.  832,  holding  board  of  equalization  did  not  err  in  fixing  value 
of  shares  of  national  bank  at  one  hundred  and  thirty  dollars  each ;  Suc- 
cession of  Kohn,  115  La.  74,  38  South.  899,  constitutional  provision  ex- 
empting   from    inheritance  tax    property    which    has    borne    its    just 
proportion  of  taxes,  does  not  exempt  State  and  municipal  bonds  nor 
shares  of  stock  (not  taxed,  though  corporation  taxed ;  Wilkens  Co.  v.  Bal- 
timorp,  103  Md.  313,  63  Atl.  565,  upholding  taxation  both  of  capital 
stock  of  foreign  corporation  and  of  shares  in  hands  of  owners;  In  re 
First  Nat.  Bank  of  Hillsboro,  25  N.  D.  642,  L.  R.  A.  19150,  386,  146 
N.  W.  1067,  assessment  of  shares  of  stock  of  national  bank  without 
deducting  value  of  real  estate  taxed  to  bank,  is  not  double  taxation ;  dis- 
senting opinion  in  Pullen  v.  Corporation  Commission,  152  N.  C.  577,  581, 
68  S.  E.  169,  170,  majority  holding  surplus  of  bank  invested  in  nontax- 
able State  bonds  is  exempt  and  must  be  deducted  from  value  of  assets 
of  bank  in  ascertaining  value  of  shares  of  stock  of  bank  for  taxation. 
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Distinguished  in  Powers  v.  Detroit  etc.  Ry.  Co.,  201  U.  S.  560,  50 
L.  Ed.  866,  26  Sup.  Ct.  556,  State  law  prescribing  annual  tax  for  rail- 
road company  of  one  per  cent  on  its  capital  stock  and  exempting  it 
from  other  taxes,  constituted  contract;  Elmwood  Cemetery  Co.  v.  Tar- 
rant, 170  Ala.  463,  54  South.  187,  where  property  of  cemetery  corpora- 
tion is  represented  by  shares  of  stock,  corporation's  nontaxable  property 
should  be  deducted  from  market  value  of  shares  in  determining  liability 
of  shares  to  taxation;  State  v.  Brinkop,  238  Mo.  318,  143  S.  W.  449, 
where  property  of  manufacturing  corporation  is  directly  taxed,  taxation 
of  shares  of  such  corporation  owned  by  insurance  company  is  double 
taxation;  Pullen  v.  Corporation  Commission,  152  N.  C.  566,  68  S.  E. 
161,  under  provisions  of  act  of  1909,  surplus  of  bank  invested  in  non- 
taxable State  bonds  is  exempt  and  must  be  deducted  from  value  of 
assets  of  bank  in  ascertaining  value  of  shares  of  bank  stock  for  taxa- 
tion. 

Franchises,  capital  stock,  corporate  property  and  shares  of  stock  are 
all  taxable. 

Approved  in  Knoxville  etc.  R.  R.  Co.  v.  Harris,  99  Tenn.  697,  43  S.  W. 
118,  exemption  of  capital  stock  does  not  include  franchise. 

Change  of  State  court  decision  as  impairment  of  contract.    Note, 
5  L  B.  A.  (N.  S.)  862. 

Right  of  legislature  to  repeal  exemption  from  taxation  in  corpo- 
rate charter.    Note,  13  Ann.  Gas.  681. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitution.   Note,  60  L.  R.  A.  89. 

Miscellaneous.  Cited  in  Winters  v.  Drake,  102  Fed.  548,  holding 
plaintiff  cannot  prevent  removal  of  suit  by  omitting  to  state  that  de- 
fendant receiver  was  appointed  by  Federal  court. 


161  U.  S.  149-161,  40  L.  Ed.  650,  16  Sup.  Ct  668,  SHELBY  CO.  ▼.  UNION 
&  PLANTERS'  BANK. 

Supreme  Court  is  not  bound  by  State  decision  in  determining  whether 
statute  constitutes  contract  and  is  impaired. 

Approved  in  State  v.  Hernando  etc.  Ins.  Cos.,  97  Tenn.  99,  36  S.  W. 
724,  following  rule;  Sunset  Tel.  &  Tel.  Co.  v.  Pomona,  164  Fed.  575, 
construing  Cal.  Civil  Code,  section  536,  as  it  existed  prior  to  re-enact- 
ment of  1905,  and  holding  grant  to  telegraph  corporations  to  construct 
lines  upon  public  highways  did  not  include  telephone  company;  Colum- 
bia Ave.Sav.  Fund  etc.  Co.  v.  Dawson,  130  Fed.  166,  holding  that  con- 
tract existed  between  city  and  water  company  to  pay  annual  hydrant 
rental,  which  was  impaired  by  city's  entering  into  competition  with 
■company. 

Distinguished  in  Bank  of  Kentucky  v.  Stone;  88  Fed.  397,  where  State 
judgment  was  between  same  parties. 
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Questions  of  State  law  as  to  which  State  court  decisions  most  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  E.  A.  (N.  S.)  446. 

04/      Charter  provision  for  percentage  tax  does  not  exempt  capital  stock 

*^  ^pfcroved  in  Union  &  Planters 9  Bank  v.  Memphis,  ill  Fed.  566,  567, 
^^^-      ^9  C.  C.  A.  455,  holding  Tennessee  bank  charter  provisions  for 
!*S^4^  ^1  tax  on  shares  of  stock  in  lieu  of  all  other  taxes  does  not  exempt 
^>      ^rom  ad  valorem  tax  on  capital;  State 'v.  Hernando  etc.  Ins.  Cos., 
*^*>m.  94,  36  S.  W.  723,  and  Union  &  Planters'  Bank  v.  Memphis, 
^*nn.  164,  165,  46  S.  W.  560,  such  exemption  does  not  exempt  cap- 
^Aock;  Knoxville  etc.  E.  E.  Co.  v.  Harris,  99  Tenn."  697,  43  S.  W. 
v^SS^    exemption  of  capital  stock  does  not  include  franchise;   Second 
Ward  Sav.  Bank  v.  Milwaukee,  94  Wis.  595,  69  N.  W.  361,  both  surplus, 
including  real  estate,  and  shares  whose  value  is  increased  thereby  are 
taxable. 

Distinguished  in  Hancock  v.  Singer  Mfg.  Co.,  62  N.  J.  L.  333,  338, 
42  L.  E.  A.  857,  859,  41  Atl.  849,  850  (see  dissenting  opinion  in  62 
N.  J.  L.  347,  348,  42  L.  E.  A.  862,  41  Atl.  853,  854),  under  language  of 
exemption. 

What  is  included  in  exemption  of  capital  stock  of  corporation  from 
taxation.    Note,  4  Ann.  Caa.  37. 

Tax  on  capital  stock  of  corporations.    Note,  58  L.  E.  A.  589. 

Capital  stock  and  shares  held  by  owners  are  distinct  properties,  and 
so  taxable. 

Approved  in  Union  &  Planters'  Bank  v.  Memphis,  189  U.  S>  74,  47 
L.  Ed.  714,  23  Sup.  Ct.  606,  holding  State  judgment  sustaining  exemp- 
tion of  bank's  capital  stock,  being  by  State  law  res  judicata  only  as  to 
particular  taxes,  has  same  force  in  Federal  court;  Elm  wood  Cemetery 
Co.  y.  Tarrant,  170  Ala.  463,  54  South.  187,  holding  cemetery  corpora- 
tion's nontaxable  property  should  be  deducted  from  market  value  of 
shares  in  ascertaining  value  for  taxation;  Judy  v.  Beckwith,  137  Iowa, 
35,  15  Ann.  Oas.  890,  16  L.  E.  A.  (N.  S.)  142,.  114  N.  W.  569,  taxation 
of  shares  of  stock  of  foreign  corporation  held  within  State  is  not 
obnoxious  as  double  taxation  because  they  have  been  taxed  in  another 
State. 

Distinguished  in  Powers  v.  Detroit  etc.  Ey.  Co.,  201  U.  S.  560,  50 
L.  Ed.  866,  26  Sup.  Ct.  556,  law  prescribing  tax  on  capital  stock  of  rail- 
road company  and  exempting  it  from  other  taxation,  constituted 
contract. 

Taxation  of  shares  of  stock  and  capital  stock  or  property  of  cor- 
poration as  constituting  double  taxation.  Note,  7  Ann,  Oas, 
1195. 
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Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitution.   Note,  60  L.  R.  A.  90. 

Constitutional  equality  as  to  corporate  taxation.    Note,  60  L.  R.  A. 
867. 

161  TJ.  8.  161-173,  40  L.  Ed.  666,  16  Sup.  Ct  461,  MERCANTILE  SANK 
V.  TENNESSEE. 

Corporation  reorganized  after  purchase  of  franchise  is  different  cor- 
poration from  original. 

Approved  in  Senn  v.  Levy,  111  Ky.  325,  63  S.  W.  778,  holding  cor- 
poration amending  charter,  under  later  law  which  imposes  double  liabil- 
ity on  stockholders,  is  governed  by  such  law. 

Exemption  does  not  pass  with  sale  of  charter. 
Approved  in  Great  Northern  Ry.  Co.  v.  Minnesota,  216  TJ.  S.  227,  54 
L.  Ed.  458,  30  Sup.  Ct.  344,  where  State  Constitution  requires  equal 
taxation  and  specifies  property  that  may  be  exempted,  legislature  can- 
not thereafter  agree  that  payment  of  given  per  cent  of  earnings  of  cor- 
poration from  property  not  exempted  shall  be  in  lieu  of  all  other  taxa- 
tion ;  Texas  etc.  Ry.  Co.  v.  Floumoy,  128  La.  76,  54  South.  476,  railroad 
constructed  within  exemption  period  is  not  exempt  from  taxation  in 
hands  of  transferee  of  original  builders;  Schock  v.  Sweet,  45  Okl.  60, 
145  Pac.  391,  reversing  judgment  restraining  collection  of  taxes  on  town 
lots  originally  part  of  Indian  homestead  allotment  for  reason  that  prop- 
erty was  not  exempt  after  transfer  of  title  from  allottee  to  plaintiff. 


161  TJ.  8.  174-186,  40  I*.  Ed.  660,  16  Sop.  Ct  471,  PHOENIX  FIBE  ETC. 
INS.  CO.  v.  TENNESSEE. 

Exemption  does  not  pass  under  transfer  of  "rights  and  privileges." 
Approved  in  Berryman  v.  Board  of  Trustees  of  Whitman  College, 
222  U.  S.  352,  56  L.  Ed.  231,  32  Sup.  Ct.  147,  act  of  territory  of  Wash- 
ington exempting  educational  institution  from  taxation  is  within  pro- 
hibition of  act  of  Congress  of  1867;  Wright  v.  Georgia  R.  R.  &  Bank- 
ing Co.,  216  U.  S.  437,  54  L.  Ed.  558,  30  Sup.  Ct.  242,  State  stafutes 
authorizing  consolidation  of  two  railroads  did  not  transfer  exemption 
from  taxation  as  to  branch  railroad  constructed  under  act  not  grant- 
ing exemption;  Rochester  Ry.  Co.  v.  Rochester,  205  U.  S.  251,  253,  51 
L.  Ed.  790,  791,  27  Sup.  Ct.  469,  railroad  incorporating  under  general 
act  cannot  receive  by  transfer  from  another  corporation  exemption 
inconsistent  with  its  own  charter;  Gulf  &  Ship  Island  R.  R.  Co.  v. 
Hewes,  183  U.  S.  71,  46  L.  Ed.  89,  22  Sup.  Ct.  28,  holding  subrogation 
by  statute  of  new  corporation  to  rights  and  privileges  of  old  corpora- 
tion does  not  carry  tax  exemption;  Board  of  Trustees  of  Whitman 
College  v.  Berryman,  156  Fed.  120,  holding  act  of  1867  did  not  deprive 
territorial  legislature  of  power  in  amending  charter  of  educational  cor- 


487    PHOENIX  FIRE  ETC.  CO.  v.  TENNESSEE.    161 U.  S.  174-186 

poration  to  exempt  its  property  from  taxation ;  Grind  Canyon  R.  Co.  ▼. 
Treat,  12  Ariz.  79,  95  Pac.  190,  holding  successors  to  owner  of  railroad 
constructed  under  act  of  1899  are  entitled  to  exemption  from  taxation; 
State  v.  Chicago  Great  Western  Ry.  Co.,  106  Minn.  302,  119  N.  W.  213, 
upholding  laws  of  1903  increasing  gross  earnings  tax  of  railroad  com- 
panies of  State  to. four  per  cent;  Schock  v.  Sweet,  45  Okl.  60,  145  Pac. 
391,  town  lots  originally  part  of  Indian  homestead  allotment  are  not 
exempt  from  taxation  after  title  passes  from  allottee  to  purchaser; 
Lake  Drummond  Canal  etc.  Co.  v.  Commonwealth,  103  Va.  348,  349,  49 
S.  E.  509,  510,  under  statute  providing  that  upon  sale  under  mortgage 
purchaser  succeeds  to  rights  and  privileges  of  corporation,  tax  exemp- 
{  tion  to  corporation,  its  successors  and  assigns,  does  not  pass;  dissent- 

\  ing  opinion  in  Wright  v.  Central  of  Georgia  Ry.  Co.,  236  U.  S.  682,  59 

1  I*  Ed.  786,  35  Sup.  Ct.  471,  majority  holding  lessee  of  railroad  built 

|  under  special  charter  containing  irrepealable  contract  not  to  tax  prop- 

erty more  than  specified  per  cent  on  annual  income  therefrom  is  not 
subject  to  ad  valorem  tax  on  property;  Home  Ins.  Co.  v.  Tennessee,  161 
U.  S.  200,  40  L.  Ed.  670,  16  Sup.  Ct.  476,  following  rule;  Adams  v. 
Yazoo  etc.  R.  R.  Co.,  77  Miss.  296,  24  South.  223,  arguendo. 

Distinguished  in  Durbridge  v.  State,  117  La.  845,  42  South.  338,  death, 
pending  appeal,  of  one  to  whom  legislature  gave  right  to  sue  State  does 
not  abate  action  on  ground  that  right  was  personal. 

The  effects  of  the  consolidation  of  corporations.    Note,  89  Am.  St. 
Rep.  626. 

-Exemption  from  taxation  is  "immunity"  rather  than  "privilege." 

approved  in  Wicomico  County  Commrs.  v.  Bancroft,  135  Fed.  982, 

™  O.  c#  £m  287,  statute  providing  that  upon  sale  of  railroad  under  mort- 

lagpe     purchaser  shall   succeed   to  its   immunities,  includes   exemption 

*f°m     taxation;  Bancroft  v.  Wicomico  County  Commrs.,  121  Fed.  879, 

°*    ** aiding,  under  Gen.  Laws  Md.,  art.  XXIII,  providing  that  new  cor- 

//^^-^icMis   shall   have   rights   and    ' 'immunities'*   of   old   Corporation, 

^***  "**»"»-*-  from  taxation  is  included. 


:emption  from  taxation  can  never  be  presumed. 

2|V"*3l:*:roved  in  Bank  of  Commerce  v.  Tennessee,  163  U.  S.  423,  41  L.  Ed. 

go    *     ^C  Sup.  Ct.  1116,  Adams  v.  Yazoo  etc.  R.  R.  Co.,  77  Miss.  256,  24 

57^**  -   209,  and  State  v.  Western  Union  Tel.  Co.,  96  Minn.  22, 104  N.  W. 

k    *    ***H  reaffirming  rule;  Senn  v.  Levy,  111  Ky.  325,  63  S.  W.  778,  hold- 

Wv  .  Corporation   amending   charter  pursuant   to   law   imposing   double 

**-%y  upon  stockholders  is  subject  to  such  provision  as  a  new  cor- 

n  ^on    created    thereunder;    Baltimore    etc.    Ry.    Co.    v.    Wicomico 

^^try,   103  Md.  285,  63  Atl.  681,  where  railroad  mortgaged  its  prop- 

^      ^nd  exemption  from  taxation,  purchaser  at  sale  under  mortgage 

^*ot  acquire  such  exemption;  American  Book  Co.  v.  Shelton,  117 

^      tx-   765,  100  S.  W.  730,  foreign  corporation  engaged  in  publication  of 
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school  books,  obtaining  contract  from  State  text-book  commission  to 
f nrnish  all  school  books  of  State  and  establishing  depot  within  State 
for  sale  of  books,  is  not  public  agency  and  not  exempt  from  taxation 
under  act  of  1903;  Norfolk  P.  &  N.  N.  Co.  v.  Norfolk,  105  Va.  141,  52 
S.  E.  851,  lessee  of  State  property  not  exempt  from  license  tax;  dis- 
senting opinion  in  Citizens'  Bank  v.  Parker,  192  U.  S..87,  48  L.  Ed.  857, 
24  Sup.  Ct.  187,  majority  holding  charter  exemption  of  capital  of  bank 
includes  exemption  from  license  tax  for  carrying  on  banking  business. 

Question  as  to  effect  to  be  given  former  State  judgment  Is  not  Federal. 
Approved  in  Berlin  Iron  Bridge  Co.  v.  Brennan,  194  U.  S.  630,  48 
L.  Ed.  1158,  24  Sup.  Ct.  858,  applying  rule;  St.  Louis  etc.  Land  Co.  v. 
Kansas  City,  241  U.  S.  427,  431,  60  L.  Ed.  1078,  1080,  36  Sup.  Ct.  647, 
ruling  of  State  court  in  supplemental  proceeding  to  assess  lands  in 
Missouri  as  to  effect  of  decree  of  State  court  holding  prior  assessment 
void  for  want  of  notice  to  complainant  and  certain  iritervenors,  does  not 
present  Federal  question;  Union  &  Planters'  Bank  v.  Memphis,  189 
tf.  S.  75,  47  L.  Ed.  715,  23  Sup.  Ct.  606,  holding  Federal  court  follows 
State  decisions  as  to  effect  of  State  decisions  as  res  adjudicata;  Schae- 
fer  v.  Werling,  188  U.  S.  519,  47  L.  Ed.  572,  23  Sup.  Ct.  450,  holding 
question  whether  municipality  by  refusing  to  hear  objections  to  pub- 
lic improvement  is  estopped  to  collect  assessments  therefor  is  State 
question;  First  Nat.  Bank  v.  City  of  Covington,  129  Fed.  803,  where 
former  judgment  is  not  considered  res  judicata  in  State  courts,  it  will 
not  be  given  that  effect  in  Federal  courts. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  529. 

Quaere,  whether  suit  for  taxes  for  one  year  bars  suit  for  another 
year's  taxes. 

Approved  in  Adams  v.  Yazoo  etc.  R.  R.  Co.,  77  Miss.  267,  24  South. 
213,  decision  as  to  one  year's  taxes  does  not  bar  suit  for  another's; 
Kansas  City  Exposition  Driving  Park  v.  Kansas,  174  Mo.  438,  74  S.  W. 
982,  holding  judgment  exempting  corporate  property  for  certain  year 
is  res  judicata  as  to  exemption  for  succeeding  years  where  claimed  on 
same  grounds. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitution.   Note,  60  L.  R.  A.  39,  100. 

Miscellaneous.  Qited  in  Werlein  v.  New  Orleans,  177  U.  S.  396,  44 
L.  Ed.  820,  20  Sup.  Ct.  685,  holding  defendant's  answer,  claiming  pro- 
tection from  suit  by  virtue  of  prior  State  judgment  which  claim  was 
denied,  presents  Federal  question. 

161  U.  S.  186-193,  40  I*.  Ed.  664,  16  Sup.  Ct.  468,  MEMPHIS  CITY  BAITS 
v.  TENNESSEE. 

Corporation  changing  business  from  insurance  to  banking  under  stat- 
ute does  not  retain  exemption. 
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Approved  in  dissenting  opinion  in  Lankford  v.  Menefee,  45  Okl.  254, 
145  Pac.  384,  majority  holding  in  snit  by  bank  commissioner  against 
stockholder  of  trust  company  organized  under  Trust  Company  Act,  and 
doing  banking  business  that  extent  of  liability  is  measured  by  section 
16  of  Trust  Company  Act,  and  is  double  amount  unpaid  by  stockholder. 

161  U.  8.  193,  40  X*.  Ed.  667,  16  flop.  Ot.  471,  MEMPHIS  OITY  BANK 
V.  TENNESSEE. 

Not  cited. 
161  U.  8.  193-198,  40  L.  Ed.  667,  16  Sup.  Ot.  466,  PLANTERS'  INS.  00.  Y. 


Corporation  cannot  take  exemption  from  taxation  where  constitu- 
tional prohibition  Intervenes  between  grant  of  charter  and  organisation 
several  years  later. 

Approved  in  Gulf  ft  Ship  Island  R.  R.  Co.  v.  Hewes,  183  U.  S.  71, 
46  L.  Ed.  89,  22  Sup.  Ct.  27,  holding  charter  of  new  corporation  succeed- 
ing to  rights  of  old  corporation  which  enjoyed  tax  exemption  is  sub- 
ject to  intervening  Constitution  taxing  all  corporations;  Adams  v. 
Yazoo  etc.  R.  R.  Co.,  77  Miss.  253,  24  South.  208,  provision  for  trans- 
fer of  exemption  to  consolidated  company  may  be  withdrawn  before 
consolidation. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitution.   Note,  60  L.  R.  A.  106. 

Right  of  legislature  to  repeal  exemption  from  taxation  in  corporate 
charter.    Note,  13  Ann.  Cas.  682. 

161  tJ.  8.  198,  40  L.  Ed.  669,  16  Sup.  Ot.  468,  PLANTERS'  INS.  CO.  v. 
TENNESSEE. 

Not  cited. 

161  U.  8.  198-200,  40  L.  Ed.  669,  16  Sop.  Ot  476,  HOME  INS.  ETO.  CO. 
v. 


Tax    exemption  does  not    pass  under  transfer  with  'forms,  officers, 
terms,  powers,  restrictions  and  liabilities." 

Approved  in  State  v.  Great  Northern  Ry.  Co.,  106  Minn.  328,  119 
N.  W.  207,  upholding  laws  of  1903  increasing  rate  of  gross  earnings 
tax  of  railroads  doing  business  within  State  to  four  per  cent;  Adams 
v.  Tazoo  etc.  R.  R.  Co.,  77  Miss.  256,  24  South.  209,  exemption  passes 
only  under  word  "  immunities. " 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con* 
stitution.    Note,  60  L.  R.  A.  100. 
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161  IT.  S.  200,  40  L.  Ed.  670,  16  Butf.  Ot.  450,  HOME  INS.  ETC.  OO.  ▼. 
TENNESSEE. 

Miscellaneous.  Cited  in  Schock  v.  Sweet,  45  Okl.  60,  146  Pac.  391, 
town  lots,  part  of  homestead  allotment  of  Indians  are  not  exempt  from 
taxation  in  hands  of  purchaser  from  allottee. 

161  U.  a.  200-208,  40  L.  Ed.  670,  16  Sup.  Ot.  476,  DISTRICT  OF  COLUM- 
BIA v.  LYON. 

Municipality's  successor  Is  liable  on  certificates  for  Improvements  not 
covered  by  assessments. 

Approved  in  Pine  Tree  Lumber  Co.  v.  Fargo,  12  N.  D.  372,  96  N.  W. 
361,  city  authorized  to  pay  for  street  improvements  out  of  special 
assessment  may  make  itself  generally  liable  therefor;  Heller  v.  Garden 
City,  58  Kan.  267,  48  Pac.  843,  where  city  repudiated  promise  to  make 
special  assessment  for  shade  trees. 

Liability  of  municipality  failing  to  enforce  assessments  for  im- 
provements.   Note,  32  L.  B.  A.  (N.  8.)  170. 

161  U.   S.  206-234,  40  L.  Ed.  673,   16  Sup.  Ot.  644,  AINSA  V.  UNITED 
STATES. 

Public  land  grants  by  Mexico,  within  Gadsden  purchase,  will  not  be 
respected  unless  made  prior  to  cession. 
Approved  in  Ely's  Admr.  v.  United  States,  171  U.  S.  238,  239,  240, 

43  L.  Ed.  149,  18  Sup.  Ct.  848,  upholding  grant  recognized  as  valid  by 
Mexican  government;  Ainsa  v.  New  Mexico  etc.  R.  R.  Co.,  175  U.  S.  85, 

44  L.  Ed.  82,  20  Sup.  Ct.  31,  territorial  courts  have  jurisdiction  as  be- 
tween individual  claimants  to  determine  question  of  location. 

Distinguished  in  United  States  v.  Cannon,  184  U.  S.  577,  46  L.  Ed. 
697,  22  Sup.  Ct.  507,  holding  definite  location  and  possession  prior  to 
Gadsden  treaty  was  shown. 

Duty  of  protecting  imperfect  property  rights  under  treaty  is  in  polit- 
ical department. 

Approved  in  United  States  v.  Santa  Fe,  165  U.  S.  714,  41  L.  Ed.  888, 
17  Sup.  Ct.  487,  Congress  alone  can  perfect  claims  not  absolute  before 
cession;  United  States  v.  Sandoval,  167  U.  S.  291,  42  L.  Ed.  172,  17 
Sup.  Ct.  873,  prior  to  act  of  1891,  Congress  alone  had  jurisdiction  to 
determine  validity  of  claims. 

Imperfect  title  will  not  be  confirmed  unless  claimant  could  have  de- 
manded it  from  former  government. 

Approved  in  United  States  v.  Santa  Fe,  165  U.  S.  715,  41  L.  Ed.  888, 
17  Sup.  Ct.  487,  and  United  States  v.  Sandoval,  167  U.  S.  293,  42  L.  Ed. 
173,  17  Sup.  Ct.  874,  Court  of  Claims  cannot  validate  imperfect  Mexican 
title ;  Berg:ere  v.  United  States,  168  U.  S.  85,  42  L.  Ed.  389,  18  Sup.  Ct. 
12,  where  Mexican  claim  had  not  received  Governor's  approval;  State 
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▼.  Russell,  38  Tex.  Civ.  19,  85  S.  W.  291,  act  of  1901  providing  for  con- 
firmation of  titles  under  Spanish  or  Mexican  grants  is  not  limited  to 
legal  titles,  but  authorizes  adjudication  of  imperfect  or  equitable  titles. 

Location  of  specific  quantity  within  exterior  boundaries  is  necessary 
to  confirmation. 

Approved  in  Producers'  Oil  Co.  v.  Hanzen,  238  U.  S.  338,  59  L.  Ed. 
1336,  35  Sup.  Ct.  755,  patent  disclosing  intention  to  limit  grant  to  actual 
traverse  lines  does  not  convey  riparian  rights  because  of  presence  of 
meanders,  and  grant  is  limited  to  specified  number  of  acres;  Security 
Land  etc.  Co.  v.  Burns,  193  U.  S.  179,  180,  48  L.  Ed.  671,  24  Sup.  Ct. 
425,  alleged  meander  line  of  lake  controls  against  actual  boundary  of 
lake  where  survey  fraudulent  and  actual  boundary  would  give  area  much 
in  excess  of  that  paid  for. 

Courses  and  distances  control  quantity,  but  if  description  is  vague, 
quantity  may  govern. 

Approved  in  Ely's  Admr.  v.  United  States,  171  U.  S.  234,  43  L.  Ed. 
147,  18  Sup.  Ct.  846,  following  rule;  Chapman  etc.  Lumber  .Co.  v.  St. 
Francis  Levee  District,  232  U.  S.  197,  58  L.  Ed.  568,  34  Sup.  Ct.  297, 
construing  patent  to  State  under  Swamp-land  Act,  of  whole  township  ac- 
cording to  official  plat  of  survey  in  view  of  plat,  and  acreage  as  em- 
bracing whole  of  surveyed  lands  in  township,  but  not  eight  thousand  , 
acres  represented  upon  plat  as  meandered  lake;  Ainsa  v.  United  States. 
184  U.  S.  645,  646,  649,  46  L.  Ed.  730,  731,  22  Sup.  Ct.  509,  510,  holding 
where  Mexican  grant  by  quantity  is  laid  off  by  Mexican  government 
in  Mexico  no  claim  therefor  exists  against  United  States;  Reloj  Cattle 
Co.  v.  United  States,  184  U.  S.  637,  638,  46  L.  Ed.  726,  22  Sup.  Ct.  504, 
holding  intention  to  convey  four  sitios  of  land  where  such  amount  was 
valued  and  later  sold  is  controlling;  United  States  v.  Lee  Wilson  &  Co., 
214  Fed.  643,  patent  to  State  under  Swamp-land  Act  of  whole  town- 
ship, except  section  sixteen  specifying  number  of  acres,  did  not  pass 
title  to  unsurveyed  lands  designated  as  lake,  not  included  in  specified 
acreage,  though  it  was  erroneously  separated  from  surveyed  lands  by 
meander  lines;  Montana  Min.  Co.  v.  St.  Louis  Min.  etc.  Co.,  183  Fed. 
63,  105  C.  C.  A.  343,  applying  rule  in  action  by  owner  of  mining  claim 
against  adjoining  owner  to  determine  extralateral  rights. 

Miscellaneous.  Cited  in  United  States  v.  Elder,  177  U.  S.  118,  44 
L.  Ed.  696,  20  Sup.  Ct.  542,  holding  grant,  under  colonization  regulations 
of  1828,  should  be  evidenced  by  act  of  Governor  unequivocally  convey- 
ing land  intended  and  by  public  record  thereof. 

161  U.  S.  236-240,  40  L.  Ed.  682,  16  Sup.  Ct.  452,  DURHAM  v.  8EYMOUB. 

Supreme  Court's  appellate  Jurisdiction  over  District  Supreme  Court, 
under  act  of  1893,  defined. 

Approved  in  De  La  Rama  v.  De  La  Rama,  201  U.  S.  307,  50  L.  Ed. 
767,  26  Sup.  Ct.  485,  reviewing  decree  of  divorce  in  Philippine  Islands 
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where  alimony  pendente  lite  and  share  of  conjugal  property  reached 
jurisdictional  amount;  Huntington  v.  Saunders,  163  U.  S.  321,  41  L.  Ed. 
175, f  16  Sup.  Ct.  1120,  actual  value  must  exist,  not  mere  possibility 
thereof;  Muse  v.  Arlington  Hotel  Co.,  168  U.  S.  435,  42  L.  Ed.  533, 
18  Sup.  Ct.  Ill,  appeal  lies  where  right  or  immunity  is  distinctly 
claimed  under  Constitution;  Simms  v.  Simms,  175  U.  S.  167,  44  L.  Ed. 
117,  20  Sup.  Ct.  60,  no  appeal  lies  from  decree  in  divorce  suit;  Moore 
v.  Heany,  34  App.  D.  C.  40,  appeal  to  Federal  Supreme  Court  does  not 
lie  from  Court  of  Appeals  of  District  of  Columbia  reversing  decree 
of  Supreme  Court  of  District  enjoining  commissioner  of  patents  from 
striking  applications  for  patents  from  files  of  his  office;  Durham  v. 
Seymour,  10  App.  D.  C.  275,  dismissing  motion  for  rehearing  as  not 
made  in  time,  where  Federal  Supreme  Court  has  dismissed  appeal  from 
denial  of  motion  for  same  purpose. 

Inventor  has  inchoate  right  to  exclusive  use  of  invention,  and  to  per- 
fect or  assign  it. 

Approved  in  Burton  v.  Burton  Stock  Car  Co.,  171  Mass.  439,  50  N.  E. 
1029,  unpatented  invention  is  qualified  property  which  is  assignable 
and  may  constitute  valuable  consideration. 

Until  actual  issue  no  property  right  exists  in  patent  which  may  be 
enforced. 

Approved  in  .D.  M.  Steward  Mfg.  Co.  v.  Steward,  109  Tenn.  302,  70 
S.  W.  812,  holding  corporation  president  inventing  gas-tips  and  pro- 
curing it  made  by  corporation  cannot  recover  royalties  for  tips  made 
before  patent  issued. 

Priority  between  conflicting  patents.    Note,  20  E.  R.  0.  482. 

Unpatented  invention  is  not  property  susceptible  of  valuation  for  juris- 
dictional purposes. 

Approved  in  Gallagher  v.  Asphalt  Co.  of  America,  65  N.  J.  Eq.  286, 
55  Atl.  270,  proceeding  to  fix  status  of  insolvent  corporation  as  to  its 
franchises  not  pecuniary  in  nature  so  as  to  come  within  jurisdiction  of 
Federal  court. 

Distinguished  in  Hutchinson  v.  Otis,  Wilcox  &  Co.,  123  Fed.  19,  59 
C.  C.  A.  94,  holding  act  of  1891,  creating  Circuit  Courts  of  Appeal,  does 
not  authorize  appeal  to  Supreme  Court  from  Circuit  Court  of  Appeals 
revising  decision  of  bankruptcy  courts. 

Miscellaneous.  Cited  in  Duff  v.  Hildreth,  183  Mass.  443,  67  N.  E.  358, 
holding  petition  for  removal;  averring  that  matter  in  controversy  ex- 
ceeds two  thousand  dollars  is  controlling. 

161  U.  S.  240-246,  40  L.  Ed.  684,  16  Sup.  Ct.  500,  BALTZEB  v.  NORTH 
CAROLINA. 

Repeal  of  grant  of  authority  to  court  to  audit  claims  against  State 
does  not  impair  contract. 
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Approved  in  Baltzer  v.  North  Carolina,  161  U.  S.  247,  40  L.  Ed.  687, 
16  Sup.  Ct.  502,  following  rule ;  McDowell  v.  Puller,  183  Mich.  645,  150 
N.  W.  354,  reversing  judgment  against  warden  of  penitentiary  for 
breach  of  contract  to  furnish  prison  labor,  where  pending  appeal  State 
withdrew  its  consent  to  be  sued  without  saving  clause;  Matter  of 
Hoople,  179  N.  Y.  312,  72  N.  E.  230,  where  State  permits  itself  to  be 
sued,  it  may  limit  that  permission,  as  by  declaring  that  statute  of  limi- 
tations shall  apply  aa  in  suits  between  individuals. 

161  TJ.  8.  246-247,  40  L.  Ed.  687,  16  Sup.  Ct  502,  BALTZER  T.  NORTH 
CAROLINA. 

Not  cited. 

161  IT.  8.  247-256,  40  L.  Ed.  688,  16  Sup.  Ct.  523,  LYNCH  v.  MURPHY. 

Constructive  service  being  permissible  in  District  of  Columbia,  equity 
decree  based  thereon  is  valid. 

Approved  in  Grannis  v.  Ordean,  234  U.  S.  394,  58  L.  Ed.  1369,  34 
Sup.  Ct.  779,  summons  in  action  of  foreclosure  served  by  publication 
in  compliance  with  State  statute  did  not  deprive  defendant  of  property 
without  due  process  because  his  name  "Geilfuss"  was  misspelled  "Guil- 
fuss";  Johnson  v.  Hunter,  127  Fed.  223,  upholding  Ark.  Acts  1895, 
No.  71,  p.  88,  authorizing  sale,  after  four  weeks'  published  notice,  of 
lands  of  nonresidents  for  nonpayment  of  taxes;  Title  etc.  Restoration 
Co.  v.  Kerrigan,  150  Cal.  311,  119  Am.  St.  Bap.  199,  8  L.  B.  A.  (N.  8.) 
682,  88  Pac.  360,  upholding  act  of  1906  providing  for  quieting  title 
to  real  estate  in  case  of  loss  of  records  by  fire,  flood,  or  earthquake 
and  authorizing  service  of  summons  by  publication  where  claimants  of 
adverse  interests  are  unknown;  Bowen  v.  Carter,  42  Okl.  573,  144  Pac. 
173,  judgment  canceling  conveyance  divests  interest  of  person  not 
party  to  suit,  but  claiming  under  grantee. 

Foreign  judgments.    Note,  94  Am,  St.  Rep.  552. 

Duty  of  determining  unsettled  questions  respecting  titles  rests  in  court 
of  State  where  land  lies. 

Approved  in  York  County  Sav.  Bank  v.  Abbot,  131  Fed.  984,  enter- 
taining suit  by  lessee  against  nonresident  lessor  to  compel  him  to  pur- 
chase buildings  or  sell  land  at  agreed  valuation;  Philadelphia  Co.  v. 
Dickinson,  33  App.  D.  C.  349,  courts  of  this  District  having  jurisdiction 
of  person  of  Secretary  of  War,  have  not  for  that  reason  jurisdiction 
of  suit  to  remove  cloud  on  title  to  submerged  land  in  navigable  river  in 
Pennsylvania. 

Record  of  deed  of  trust  is  not  notice  where  instrument  is  so  inar- 
tillcialiy  drawn  as  to  be  defective. 

-Approved  in  Ohio  National  Bank  v.  Berlin,  26  App.  D.  C.  225, 
certificate  of  acknowledgment  of  deed  is  fatally  defective  where  it  does 
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not  appear  that  grantor  was  personally  known  to  notary  or  that  his 
identity  had  been  proved  by  witnesses,  and  instrument  is  not  identified 
by  recital  of  its  date. 

Recording  of  instrument  imports  no  notice  where  prerequisites  thereto 
have  not  been  performed. 

Approved  in  Loeser  v.  Savings  Dep.  Bank  &  Trust  Co.,  148  Fed.  979, 
78  L.  R.  A-  (N.  S.)  1233,  78  C.  C.  A.  597,  effect  of  recording  statute 
limited  to  instruments  of  which  statute  permits  record;  National  Cash 
Register  Co.  v.  New  Columbus  Watch  Co.,  129  Fed.  116, 122,  63  C.  C.  A. 
616,  instrument  not  purporting  to  convey  present  interest  in  existing 
patent  or  patent  application  does  not,  when  registered,  give  constructive 
notice. 

Effectiveness  as  notice  of  recorded  instrument  not  entitled  to  record. 
Note,  Ann.  Cas.  1913B,  1071. 


161  U.  8.  256-275,  40  L.  Ed.  691,  16  Sup.  Ct.  585,  HAMILTON  v.  BROWN. 

Judgment  that  land  has  escheated  binds  all  persons  interested,  where 
hearing  was  regular  and  due  notice  given. 

Approved  in  Christianson  v.  King  County,  239  U.  S.  368,  60  L.  Ed. 
334,  36  Sup.  Ct.  119,  provisions  in  statutes  of  Washington  Territory 
for  escheats  for  failure  of  heirs  are  not  invalid  because  title  of  probate 
act  is  not  broad  enough  to  cover  escheats;  American  Loan  etc.  Co.  v. 
Grand  Rivers  Co.,  159  Fed.  779,  780,  money  deposited  in  Federal  court 
and  remaining  unclaimed  for  long  period,  if  subject  to  escheat,  belongs 
to  State  and  not  to  Federal  government;  Martin  v.  White,  146  Fed. 
467,  76  C.  C.  A.  671,  holding  that  personal  service  of  notice  on  insane 
person  is  necessary  before  guardian  can  be  appointed  over  him;  Young 
v.  State,  36  Or.  424,  59  Pac.  814,  holding,  under  Oregon  statute,  provid- 
ing that  plaintiff  where  successful  in  recovering  escheated  property 
shall  not  recover  costs,  deduction  of  State's  costs  in  defending  suits 
was  proper;  In  re  Alton's  Estate,  220  Pa.  267,  69  Atl.  905,  Act  of  1889 
regulating  escheats  is  not  invalid  because  it  limits  period  within  which 
interested  party  can  traverse  final  adjudication  to  three  years;  dissent- 
ing opinion  in  Estate  of  Miner,  143  Cal.  203,  76  Pac.  972,  majority 
holding  that  order  of  probate  court  that  moneys  of  estate  be  paid  into 
State  treasury  did  not  ipso  facto  vest  title  to  such  fund  in  State. 

Distinguished  in  State  v.  CDay,  41  Or.  505,  69  Pac.  546,  holding 
Circuit  Court  has  no  authority  to  order  those  whom  County  Court 
has  adjudged  heirs  to  turn  over  assets  to  receiver  in  escheat,  proceed- 
ings. 

Proceedings  against  unknown  owners.    Note,  87  Am.  St.  Rep.  359, 
360,  361,  365,  367,  368. 
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State  constitutional  prohibition  against  grants,  except  to  actual  set- 
tlers, does  not  affect  escheat  proceedings. 

Approved  in  Milwaukee  Electric  Ry.  etc.  Co.  v.  Railroad  Commission, 
153  Wis.  619,  Ann.  Cas.  1915A,  911,  L.  R.  A.  1915P,  744,  142  N.  W.  499, 
holding  section  1862,  Statutes  of  1911,  did  not  empower  city  to  make 
contract  fixing  rates  which  could  not  be  changed  by  legislature  or  com- 
mission, and  ordinance  of  Milwaukee  of  1900  was  not  contract  protected 
from  impairment. 

Legislature  may  provide  for  quieting  title  to  realty  within  State  by 
escheat  proceedings  after  due  notice. 

Approved  in  American  Land  Co.  v.  Zeiss,  219  U.  S.  62,  55  L.  Ed. 
95,  31  Sup  Ct.  200,  holding  California  statute  of  June  16, 1906,  to  estab- 
lish titles  in  case  of  loss  of  public  records  provides  adequate  notice  to 
unknown  claimants  and  is  valid;  Leigh  v.  Green,  193  U.  S.  92,  101 
Am.  St  Rep.  609,  48  L.  Ed.  629,  24  Sup.  Ct.  390,  holder  of  lien  on  real 
property  need  not  be  personally  served  in  proceeding  in  rem  to  en- 
force tax,  where  notice  by  publication  was  given;  Christianson  v. 
King  County,  196  Fed.  798,  holding  probate  court  had  jurisdiction, 
under  laws  of  Washington  Territory,  to  determine  whether  intestate's 
property  escheated  to  State  for  failure  of  heirs;  United  States  v.  Ore- 
gon etc.  R.  Co.,  186  Fed.  926,  holding  provisions,  relating  to  sales  to 
settlers,  of  act  of  1870  granting  land  to  railroad  in  aid  of  construction 
were  conditions  subsequent  for  violation  of  which  lands  were  forfeit- 
able to  United  States;  Johnson  v.  Hunter,  127  Fed.  223,  upholding 
Ark.  Acts  1895,  No.  71,  p.  88,  authorizing  sale,  after  four  weeks'  pub- 
lished notice,  of  lands  of  nonresidents  for  nonpayment  of  taxes;  Rob- 
inson v.  Kerrigan,  151  Cal.  46,  121  Am.  St.  Rep.  90,  12  Ann.  Cas.  829, 
90  Pac.  131,  act  of  March,  1897,  providing  for  registration  of  land  titles 
through  proceedings  in  Superior  Court,  and  authorizing  notice  of  hear- 
ing by  publication  is  not  invalid  because  precluding  persons  not  named 
in  petition  who  own,  or  have  interest,  in  land;  Scott  v.  Gittings,  125 
Md.  606,  94  Atl.  213,  property  held  by  persons  in  fiduciary  capacity 
cannot  escheat  to  State  under  laws  providing  for  escheat  of  estates 
of  persons  dying  intestate,  where  there  is  no  evidence  as  to  whether 
parties  in  interest  died  testate  or  intestate;  Tyler  v.  Court  of  Registra- 
tion, 175  Mass.  75,  55  N.  E.  813,  814,  815,  upholding  Stats.  1898,  c.  562, 
for  cutting  off  adverse  interests  in  land  of  unknown  claimants  by  pub- 
lished notice;  State  v.  Butts,  78  Or.  179,  151  Pac.  724,  appeal  from 
decision  adverse  to  State  in  escheat  proceedings  because  of  existence 
of  heirs,  cannot  be  maintained  by  person  made  party  defendant  at  his 
own  request  and  who  unsuccessfully  sought  to  establish  deed  from 
decedent  to  himself,  but  who  joined  no  issue  with  heirs. 

Distinguished  in  Cooper  v.  Newell,  173  U.  S.  571,  43  L.  Ed.  814,  19 
Sup.  Ct.  512,  in  absence  of  statute ;  dissenting  opinion  in  Tyler  v.  Court 
of  Registration,  175  Mass.  96,  97,  98,  100,  55  N.  E.  822,  823,  majority 
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upholding  Stats.  1898,  c.  562,  providing  for  cutting  off  adverse  interests 
in  land  of  unknown  claimants  by  published  notice. 

Validity  of  statute  providing  for  constructive  service  on  nonresi- 
dent or  unknown  claimants  to  land.  Note,  Ann.  Oas.  1914D, 
677. 

Service  of  process  constituting  due  process  of  law.  Note,  50 
L.  R.  A.  599. 


161  U.  8.  275-290,  40  L.  Ed,  700,  16  Sup.  Ot.  602,  DAVIS  V.  ELMTJCA 
SAV.  BANK. 

State  cannot  define  duties  or  control  conduct  of  national  bank  contrary 
to  Federal  laws. 

Approved  in  Clement  Nat.  Bank  v.  Vermont,  231  U.  S.  135,  58  L.  Ed. 
155,  34  Sup.  Ct.  31,  upholding  State  tax  upon  deposits  in  national  bank 
to  be  paid  by  depositor;  Yates  v.  Jones  Nat.  Bank,  206  U.  S.  178,  51 
L.  Ed.  1014,  27  Sup.  Ct.  638,  National  Banking  Act,  section  5239,  Re- 
vised Statutes,  affords  exclusive  rule  to  measure  recovery  of  damages 
against  director  violating  such  act;  Easton  v.  Iowa,  188  U.  S.  237,  47 
L.  Ed.  459,  23  Sup.  Ct.  293,  holding  invalid  Iowa  Code,  §§  1884,  1885, 
so  far  as  prohibiting  insolvent  national  banks  from  receiving  deposits 
and  prescribing  punishment  for  officers  violating  same;  Owensboro  Nat. 
Bank  v.  Owensboro,  173  U.  S.  667,  43  L*  Ed.  852,  19  Sup.  Ct.  538,  State 
can  tax  national  banks  only  so  far  as  permitted  by  Congress ;  McQuiddy 
v.  King,  191  Ala.  206,  67  South.  1015,  section  3744  of  Code  of  1907, 
authorizing  judgment  creditor  of  corporation  to  enforce  payment  by 
stockholder  of  his  unpaid  subscription  is  not  available  as  against  na- 
tional bank;  People  v.  Brady,  271  111.  112,  110  N.  E.  869,  provision  of 
Federal  Reserve  Act  of  1913,  granting  national  banks  right  to  act  as 
trustee,  conflicts  with  State  laws  as  to  State  banks  and  trustees,  and 
is  void ;  First  Nat.  Bank  v.  Commonwealth,  143  Ky.  818,  819,  Ann.  Cas. 
1912D,  378,  34  L.  R.  A.  (N.  S.)  54,  137  S.  W.  519,  520,  under  Kentucky 
statute  property  of  national  bank  held  longer  than  Ave  years,  and  not 
needed  in  banking  business  escheats;  State  v.  Clement  Nat.  Bank,  84 
Vt.  179,  Ann.  Cas.  1912D,  22,  78  Atl.  949,  Public  Statutes,  sections  744, 
745,  imposing  tax  of  given  per  cent  on  average  deposits  of  savings 
banks  and  trust  companies  is  franchise  tax  inapplicable  to  national 
banks ;  Bank  of  Martinsburg  v.  State,  58  W.  Va.  560,  112  Am.  St  Rep. 
975,  3  L.  R.  A.  (N.  S.)  608,  52  S.  E.  495,  United  'States  bonds  held  by 
national  bank  as  part  of  its  capital  cannot  be  taxed  by  State. 

Distinguished  in  Christopher  v.  Norvell,  201  U.  S.  225,  50  L.  Ed.  736, 
26  Sup.  Ct.  502,  coverture  of  owner  of  national  bank  stock  does  not 
protect  her  from  assessment  on  stock,  if  law  did  not  prevent  her  from 
becoming  owner  of  stock;  Guthrie  v.  Harkness,  199  U.  S.  152,  50  L.  Ed. 
131,  26  Sup.  Ct.  4,  stockholder  of  national  bank  may  have  mandamus 
in  State  court  to  obtain  inspection  of  its  books;  McClellan  v.  Chipman, 
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164  U.  S.  357,  360,  41  L.  Ed.  465,  466,  17  Sup.  Ct.  87,  88,  State  law  must 
clash  with  bank  duties  to  be  invalid ;  Cogswell  v.  Second  National  Bank, 
76  Conn.  254,  56  Atl.  575,  fact  that  national  bank  derives  franchises 
from  United  States  does  not  exempt  it  from  such  State  laws  as  do  not 
impair  its  efficiency. 

State  law,  preferring  Barings  banks  as  creditors  of  insolvent  banks,  is 
void  as  to  national  banks. 

Approved  in  Yardley  v.  Philler,  167  U.  S.  360,  42  L.  Ed.  198,  17 
Sup.  Ct.  841,  clearing-house  cannot  apply  unpledged  securities  of  in- 
solvent bank  on  its  loan  certificates;  Empire  State  Surety  Co.  v.  Carroll 
County,  194  Fed.  604, 114  C.  C.  A.  435,  holding  in  suit  by  surety  against 
receiver  of  national  bank  to  require  him  to  take  from  ratable  divi- 
dends of  other  creditors  to  pay  county's  claim  in  full  that  receiver 
must  make  distribution  in  accordance  with  provisions  of  national  bank- 
ing law,  and  proof  that  trust  property  increased  assets  of  bank  is  in- 
sufficient to  establish  right  to  preferential  payment;  In  re  Bologh,  185 
Fed.  829,  830,  denying  motions  to  compel  State  superintendent  of  banks 
to  pay  over  deposits  of  funds  of  bankrupts  to  receiver,  where  depositary 
had  become  bankrupt;  Dolley  v.  Abilene  Nat.  Bank,  179  Fed.  466, 
32  L.  R.  A.  (N.  S.)  1065,  102  C.  C.  A.  607,  Bank  Guaranty  Act  of 
Kansas  of  1909,  securing  certain  classes  of  depositors  against  loss  in 
case  of  insolvency,  is  not  void  as  denying  equal  protection  to  national 
banks  within  State;  Larabee  v.  Dolley,  175  Fed.  393,  398,  bank  guar- 
anty law  of  Kansas,  1909,  creating  State  fund  to  secure  depositors  in 
banks  contributing  thereto  is  void  as  discrimination  against  national 
banks;  Inhabitants  of  Hampden  County  v.  Morris,  207  Mass.  171,  Ann. 
Gas.  1912A,  815,  93  N.  E.  581,  statute  of  1908,  requiring  clerk  to  pay  fees 
received  in  naturalization  cases  to  county  treasurer,  conflicts  with  act 
of  Congress  of  1906,  requiring  clerk  to  account  for  one-half  of  fees  col- 
lected and  to  retain  other  half;  Schlesinger  v.  Gilhooly,  189  N.  Y.  19, 
12  Ann.  Gas.  1138,  81  N.  E.  625,  upholding  National  Banking  Act,  sec- 
tions 5197,  5198,  Revised  Statutes,  limiting  rate  of  interest  national 
banks  may  charge  and  providing  for  forfeiture  of  all  interest  for  usury; 
Emigh  v.  Earling,  134  Wis.  573,  27  L.  R.  A.  (N.  S.)  243,  115  N.  W.  131, 
where  national  bank  operated  creamery  indebted  to  it  until  receiver 
was  appointed  for  bank,  funds  of  creamery  specifically  traced  into 
hands  of  receiver  belonged  to  creamery  patrons. 

Distinguished  in  Northwestern  Nat.  Bank  v.  Superior,  103  Wis.  56, 
79  N.  W.  58,  under  local  banking  law. 

Taxation  of  franchises.    Note,  131  Am.  St.  Bap.  883. 

Taxation  of  corporate  franchises.    Note,  57  L.  R.  A.  57. 

Deposit  of  money  in  bank  is  a  loan. 
Approved  in  Burton  v.  United  States,  196  U.  S.  302,  49  L.  Ed.  488, 
25  Sup.  Ct.  243,  where  bank  receives  check  and  places  amount  to  credit 
XVII— 32 
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of  depositor,  relation  of  creditor  and  debtor,  and  not  principal  and 
agent,  exists;  New  York  County  Nat.  Bank  v.  Massey,  192  U.  S.  145, 
48  L.  Ed.  383,  24  Sup.  Ct.  201,  holding  deposit  by  insolvents  subject  to 
their  check  is  not  transfer  of  property  constituting  preference;  Schi- 
notti  v.  Whitney,  130  Fed.  781,  deposit  of  money  with  banker  is  loan, 
with  superadded  obligation  to  repay  on  check ;  In  re  Radley  Steel  Const. 
Co.,  212  Fed.  464,  denying  motion  to  direct  bank  to  pay  over  deposit 
of  bankrupt  to  trustee  in  bankruptcy,  where  bank  claims  right  to  hold 
deposit  by  way  of  setoff  to  unmatured  claims;  Plumas  County  Bank 
v.  Bank  of  Rideout,  Smith  &  Co.,  165  Cal.  138,  47  L.  R.  A.  (N.  S.)  552, 
131  Pac.  365,  where  depositor's  check  against  his  deposit  in  bank  is 
accepted  by  trust  company  and  placed  to  his  credit,  relation  of  cred- 
itor and  debtor  is  established  and  upon  insolvency  of  trust  company 
depositor  cannot  hold  bank  liable;  State  v.  Smith,  162  Iowa,  347,  49 
L.  R.  A.  (N.  S.)  834, 144  N.  W.  36,  where  accused  wrote  letter  to  person 
defrauded  in  Nebraska,  and  latter  drew  check  on  bank  in  Cass  County, 
Iowa,  which  was  credited  to  accused's  account  in  Polk  County,  Iowa, 
offense  of  obtaining  money  by  false  pretenses  was  consummated  in 
Polk  County  and  Circuit  Court  of  that  county  had  jurisdiction;  State 
ex  rel.  B.  F.  Carroll  v.  Corning  State  Savings  Bank,  136  Iowa,  82, 
113  N.  W.  501,  where  employee  of  national  bank  deposits  five  thousand 
dollars  in  savings  bank  and  indorses  his  certificate  of  deposit  to  na- 
tional bank,  transaction  is  deposit,  not  loan;  State  v.  Clement  Nat. 
Bank,  84  Vt.  181,  Ann.  Cas.  1912D,  22,  78  Atl.  950,  Public  Statutes, 
sections  804-820,  taxing  interest-bearing  deposits  in  national  banks, 
does  not  tax  deposit  as  such,  but  credit  depositor  receives,  and  is  not 
invalid  as  tax  on  business  of  bank. 

161  TJ.  S.  291-297,  40  L.  Ed.  703,  16  Sup.  Ct.  496,  LEIGHTON  V.  UNITED 
STATES. 

Effect  of  election  to  reopen  claim  in  Court  of  Claims  is  to  reopen  case 
as  new  one. 

Approved  in  Price  v.  United  States,  174  U.  S.  375,  43  L.  Ed.  1012, 
19  Sup.  Ct.  766,  following  rule. 

Court  of  Claims  cannot  entertain  claim  for  depredations  by  Indians 
not  in  amity  with  government. 

Approved  in  Valk  v.  United  States,  168  U.  S.  703,  42  L.  Ed.  1211,  18 
Sup.  Ct.  949,  following  rule ;  Collier  v.  United  States,  173  U.  S.  80,  48 
L.  Ed.  622,  19  Sup.  Ct.  331,  court  must  determine  whether  Indians  are 
actually  in  amity  with  United  States. 

161  U.  8.  297-306,  40  L.  Ed.  706,  16  Sup.  Ct.  476,  MARKS  V.  UNITED 
STATES. 

Court  of  Claims  must  inquire  as  to  truth  of  allegation  that  depre- 
dations were  committed  by  tribe  in  amity.  ( 
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Approved  in  Valk  v.  United  States,  168  U.  S.  703,  42  L.  Ed.  1211, 

18  Sup.  Ct.  949,  and  Collier  v.  United  States,  173  U.  S.  80,  48  L.  Ed.  622, 

19  Snp.  Ct.  331,  following  rule. 

Miscellaneous.  Cited  in  Montoya  ▼.  United  States,  180  U.  S.  267, 
45  L.  Ed.  524,  21  Sup.  Ct.  360,  holding  acts  of  Indians  of  general  hostil- 
ity toward  settlers  requiring  military  force  to  subjugate  them  constitute 
state  of  war. 

161  U.  S.  306-315,  40  L.  Ed.  709,  16  Sup.  Ok  508,  DUBXAND  Y.  UNITED 
STATES. 

Indictment  for  using  mails  to  defraud  may  state  that  names  and  ad- 
dresses are  unknown. 

Approved  in  McClendon  v.  United  States,  229  Fed.  525,  indictment 
for  use  of  mails  in  scheme  to  defraud  alleging  letter  was  inclosed  in 
envelope,  description  of  which  is  unknown  to  grand  jury,  and  setting 
out  letter  contained  in  missing  envelope  was  not  defective  for  failure 
to  allege  to  whom  envelope  was  addressed;  Farmer  v.  United  States, 
223  Fed.  909,  139  C.  C.  A.  341,  indictment  for  use  of  mails  in  scheme 
to  defraud  persons  whose  names  were  unknown  to  grand  jury,  is  suffi- 

-cient,  and  fact  that  grand  jury  knew  of  defrauding  of  two  persons  does 
not  show  untruth  of  statement;  United  States  v.  Farmer,  218  Fed.  932, 
indictment  for  misuse  of  mails  in  scheme  to  defraud  by  selling  alleged 
de  luxe  editions  of  books  falsely  represented  to  be  valuable  is  not 
objectionable  for  failure  to  specify  names  of  persons  to  whom  accused 
represented  books  could  be  resold ;  Brown  v.  United  States,  143  Fed.  63, 
74  C.  C.  A.  214,  reasonable  particularity  only  required;  Ewing  v.  United 
States,  136  Fed.  56,  69  C.  C.  A.  61,  indictment  held  not  fatally  defec- 
tive which  did  not  directly  charge  that  alleged  scheme  to  defraud  con- 
templated use  of  mails;  Miller  v.  United  States,  133  Fed.  341,  66 
C.  C.  A.  399,  fact  that  it  also  appears  that  known  persons  were  to  be 
defrauded,  immaterial;  Pooler  v.  United  States,  127  Fed.  518,  62 
C.  C.  A.  307,  holding  indictment  for  counterfeiting  note  need  only  set 
out  such  note  by  its  tenor;  Milby  v.  United  States,  120  Fed.  5,  57 
C.  C.  A.  21,  sustaining  indictment,  under  Rev.  Stats.,  §  5480,  charging 
use  of  mail  to  defraud  by  inducing  addressee  of  letter  to  place  counter- 
feit money  in  circulation;  Hume  v.  United  States,  118  Fed.  695,  55 

,  C.  C.  A.  407,  sustaining  indictment,  under  Rev.  Stats.,  §  5480,  charging 
scheme  to  defraud  and  mailing  of  letters,  though  omitting  to  set  out 
such  letters;  Foerster  v.  United  States,  116  Fed.  862,  54  C.  C.  A.  210, 
upholding  indictment  that  defendant  sold  liquors  "to  divers  Indians 
to  grand  jurors  unknown,  Indians  of  Ponca  tribe  of  Indians";  Larkin 
v.  United  States,  107  Fed.  699;  700,  46  C.  C.  A.  588,  holding  insufficient 
indictment  for  using  mails  to  defraud,  alleging  scheme  to  defraud  in- 
dividuals without  naming  them  or  explaining  omission ;  Jewett  v.  United 
States,  100  Fed.  837,  sustaining  indictment,  under  Rev.  Stats.,  §  5209, 
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charging  that  defendant  did  unlawfully  and  willfully  misapply  assets 
of  national  bank  with  intent  to  defraud  by  means  unknown  to  jury; 
Tingle  v.  United  States,  87  Fed.  324,  where  judge  refused  to  limit  case 
to  letter  sent  to  person  named. 

Distinguished  in  Fall  v.  United  States,  209  Fed.  550, 126  C.  C.  A.  369, 
where  indictment  charged  defendants  with  conspiracy  to  defraud  South 
Dakota  by  fraudulent  claims  for  wild  animal  bounties  under  act  of 
1905,  allegation  that  scheme  was  to  defraud  divers  persons  unknown 
to  grand  jury  could  be  rejected  as  surplusage;  Milby  v.  United  States, 
109  Fed.  642,  643,  48  C.  C.  A.  574,  holding  insufficient  indictment,  under 
Rev.  Stats.,  §  5480,  charging  scheme  to  defraud  by  sending  letter  offer- 
ing counterfeit  money  for  sale  not  charging  intent  not  to  send  money; 
United  States  v.  Brazeau,  78  Fed.  466,  indictment  must  charge  that 
mailed  matter  was  addressed. 

Bills  of  particulars  in  criminal  actions.    Note,  Ann.  Gas.  1913A, 
1207. 

Sufficiency  of  evidence  to  sustain  conviction  is  presumed  where  not 
anown  by  record. 

Approved  in  Krause  v.  United  States,  147  Fed.  445,  78  C.  C.  A.  642, 
reaffirming  rule ;  Hume  v.  United  States,  118  Fed.  698,  55  C.  C.  A.  407, 
holding  where  all  evidence  is  not  preserved  court  will  presume  that 
persons  named  did  devise  scheme  to  defraud. 

Case* of  false  pretenses  need  not  be  shown  to  constitute  "scheme  or 
artifice  to  defraud." 

Approved  in  Public  Clearing  House  v.  Coyne,  194  U.  S.  516,  48  L.  Ed. 
1101,  24  Sup.  Ct.  789,  holding  financial  co-operation  scheme  to  create 
fund  not  of  enrollment  fees  and  monthly  dues  to  be  returned  according 
to  growth  in  membership,  to  be  a  lottery;  Gould  v.  United  States,  209 
Fed.  735,  126  C.  C.  A.  454,  in  prosecution  for  misuse  of  mails  in  scheme 
to  defraud  by  sale  of  arid  lands,  proof  sufficiently  showed  letters  were 
mailed  in  execution  of  scheme ;  Emanuel  v.  United  States,  196  Fed.  322, 
116  C.  C.  A.  137,  indictment  for  conspiracy  to  defraud  was  not  objec- 
tionable for  failure  to  charge  that  it  was  part  of  conspiracy  to  place 
letters  and  circulars  in  postoffice;  Horn  v.  United  States,  182  Fed.  737, 
105  C.  C.  A.  163,  in  prosecution  for  misuse  of  mails  in  scheme  to  de- 
fraud by  sale  of  worthless  mining  stock,  evidence  was  insufficient  to 
show  reasonable  ground  of  belief  in  representations  made;  Gourdain 
v.  United  States,  154  Fed.  457,  83  C.  C.  A.  309,  indictment  for  using 
mails  to  defraud  in  violation  of  section  5480,  Revised  Statutes,  by 
subdividing  tract  of  land  in  Louisiana  and  selling  it  upon  false  repre- 
sentations that  land  was  within  oil  district  and  valuable,  was  sufficient; 
Miller  v.  United  States,  133  Fed.  340,  342,  66  C.  C.  A.  399,  sustaining 
conviction  for  scheme  to  induce  persons  to  contribute  to  mutual  insur- 
ance company  and  then  to  render  company  insolvent  by  means  of  con- 
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tract  to  pay  commissions;  Culp  v.  United  States,  82  Fed.  992,  Rev. 
Stats.,  §  5480,  is  not  narrowed  by  enumeration  of  devices  in  act  of 
1889 ;  Fairfield  Floral  Co-  v.  Bradbury,  89  Fed.  395,  denying  injunction 
against  postmaster's  fraud  order,  where  petitioner  conducts  forbidden 
business  through  mails;  Howard  v.  United  States,  75  Fed.  996,  34 
L.  R.  A.  517,  21  C.  C.  A.  586,  as  to  effect  of  consolidating  indictments 
under  same  section;  dissenting  opinion  in  People  v.  Smith,  258  111.  507, 
101  N.  E.  959,  majority  reversing  conviction  of  crime  against  nature 
for  variance  in  indictment  alleging  victim's  name  was  Rosetta,  and 
proof  that  name  was  Rosalia. 

Distinguished  in  dissenting  opinion  in  Horn  v.  United  States,  182  Fed. 
740,  741,  106  C.  C.  A.  163,  majority  holding  evidence,  in  prosecution 
for  misuse  of  mails  in  scheme  to  defraud,  was  insufficient  to  establish 
defense  of  belief  in  representations  made  in  sale  of  worthless'  mining 
stock. 

What  constitutes  scheme  to  defraud  within  Federal  statute  pro- 
hibiting use  of  mails  in  furtherance  thereof.  Note,  Ann.  Oa*. 
1914D,  1242,  1246. 

"Scheme  or  artifice,"  within  Eevised  Statutes,  section  5480,  may  con- 
sist in  promises  without  Intention  to  perform. 

Approved  in  Seven  Cases  v.  United  States,  239  U.  S.  518,  60  L.  Ed. 
417,  36  Sup.  Ct.  193,  averments  in  libel  under  section  8  of  Food  and 
Drugs   Act  charging  misbranding  because   statements   as  to   curative 
power  of  drug  were  false  and  were  made  with  intent  to  deceive  are 
sufficient;  United  States  v.  Stever,  222  U.  S.  173,  56  L.  Ed.  148,  32 
Sup.  Ct.  51,  section  3894,  Revised  Statutes,  relates  to  lottery  schemes,  and 
words,  "concerning  schemes  devised  for  purpose  of  obtaining  money 
or  property  by  false  pretenses,"  are  limited  to  schemes  similar  to  lot- 
teries, and  do  not  extend  to  schemes  to  defraud  covered  by  section  5480, 
Revised  Statutes;  Moffatt  v.  United  States,  232  Fed.  535,  holding  in 
prosecution  for  using  mails  in  scheme  to  defraud  by  mailing  circulars 
inducing  addressees  to  buy  stock  in  oil  company  by  representations 
that  wells  would  continue  to  produce  for  many  years,  that  Criminal 
Code,  section  215,  includes  schemes  to  defraud  by  future  promises; 
Bettman  v.  United  Sxtates,  224  Fed.  823, 140  C.  C.  A.  265,  Criminal  Code, 
section  215,  making  punishable  use  of  mails  for  schemes  to  defraud 
applies  to  sending  of  false  financial  statement  through  mails  by  cor- 
poration engaged  in  legitimate  business  for  purpose  of  obtaining  money ; 
Tucker  v.  United  States,  224  Fed.  836,  140  C.  C.  A.  279,  using  mails 
to  carry  out  scheme  to  defraud  by  ordering  jewelry  and  converting  it 
without  paying  therefor,  is  violation  of  section  215,  Criminal  Code; 
Colburn  v.  United  States,  223  Fed.  594,  595,  139  C.  C.  A.  136,  holding 
evidence  in  support  of  indictment  for  using  mails  to  defraud  by  scheme 
for  sale  of  sandy  and  worthless  tract  of  land  was  sufficient  to  take  case 
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to  jury;  Sandals  v.  United  States,  213  Fed.  575,  130  C.  C.  A.  149,  re- 
versing conviction  of  use  of  mails  to  defraud  by  scheme  for  sale  of 
corporate  stock,  where  defense  was  denied  of  intent  to  defraud,  for 
erroneous    instruction    eliminating  question  of  accused's    good    faith; 
United  States  v.  Goldman,  207  Fed.  1005,  under  section  215,  Penal  Code, 
indictment  setting  forth  details  of  fraudulent  scheme,  and  taking  of 
letter  from  mails  in  furtherance  of  scheme  is  sufficient;  Harrison  v. 
United  States,  200  Fed.  665,  119  C.  C.  A.  78,  in  prosecution  under  sec- 
tion 215,  Criminal  Code,  for  use  of  mails  to  defraud  in  sale  of  vacuum 
cleaner,  promise  in  circulars  to  refund  purchase  price,  if  made  in  good 
faith,  would  negative  intent  of  fraud,  and  question  of  good  faith  was 
for  jury;  Wilson  v.  United  States,  190  Fed.  433,  111  C.  C.  A.  231,  in 
prosecution  for  use  of  mails  in  scheme  to  defraud  by  sale  of  corporate 
stock    through    false    representations,  government  need  not  allege  or 
prove  that  stock  sold  was  worth  less  than  price  paid  for  it;  McCarthy 
v.  United  States,  187  Fed.  118,  110  C.  C.  A.  547,  affirming  conviction 
for  use  of  mails  to  defraud  in  violation  of  section  5480,  Revised  Stat- 
utes, where  there  were  no  actual  misrepresentations  of  fact,  but  persons 
were  led  to  buy  lots  in  worthless  tract  believing  they  were  purchasing 
property    in    well-known  ^ extension    of   Westhampton    Beach;    United 
States  v.  Southern  Ry.  Co.,  187  Fed.  211,  where  cattle  are  consigned 
as   through   shipment   from   quarantined  territory   into   another   State 
in  violation  of  act  of  1905,  c.  1496,  §  2,  both  initial  and  connecting 
carrier  violate  act;  Rimmerman  v.  United  States,  186  Fed.   310,  108 
C.  C.  A.  385,  indictment  for  misuse  of  mails  in  scheme  to  defraud 
person  out  of  hotel  property  by  exchange  of  land  in  Oklahoma  not 
owned  by  defendants,  alleging  that  abstract  of  title  to  land  and  opin- 
ions of  attorneys  were  mailed  is  sufficient  to  charge  offense;  Etheredge 
v.  United  States,  186  Fed.  441,  442,  108  C.  C.  A.  356,  indictment  merely 
charging  defendant  caused  another  to  order  diamond  ring  through  mails 
with  intent  not  to  pay  for  it,  did  not  charge  scheme  to  defraud  within 
section  5480,  Revised  Statutes;  Horn  v.  United  States,  182  Fed.  727, 
735,  105  C.  C.  A.  163,  indictment  for  misuse  of  mails  to  defraud  by 
sale  of  worthless  mining  stock  was  not  fatally  defective  for  failure  to 
allege  that  stock  was  not  of  value  for  which  it  had  been  sold;  Foster 
v.  United  States,  178  Fed.  172,  101  C.  C.  A.  485,  in  prosecution  for 
using  mails  in  scheme  to  defraud  by  advertising  bucket  shop  to  be 
legitimate  brokerage  business,  evidence  justified  inference  that  scheme 
was  fraudulent ;  Rudd  v.  United  States,  173  Fed.  913,  97  C.  C.  A.  462, 
reversing  conviction  for  use  of  mails  to  defraud  by  misrepresentation 
of  patented  article,  where  defense  was  honest  belief  in  representations 
made,  for  erroneous  comments  of  court  leading  jury  to  believe  finding 
for  defendant  would  subject  them  to  ridicule ;  Hibbard  v.  United  States, 
172  Fed.  72,  18  Ann.  Cas.  1040,  96  C.  C.  A.  554,  reversing  conviction 
for  use  of  mails  to  defraud  under  section  5480,  Revised  Statutes,  by 
advertising  medical  institute  and  defrauding  persons  secured  for  treat- 
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incnt  by  such  advertisements,  for  error  of  court  in  commenting  on 
failure  of  accused  to  produce  letters;  McConkey  v.  United  States,  171 
Fed.  832,  96  C.  C.  A.  &01,  scheme  to  defraud  by  use  of  mails  is  within 
section  5480,  Revised  Statutes,  although  it  is  legitimate  business  where 
there  is  intention  to  use  it  to  defraud;  Lemon  v!  United  States,  164 
Fed.  956,  90  C.  C.  A.  617,  indictment  under  section  5480,  Revised  Stat- 
utes, charging  defendants  with  scheme  to  defraud  through  use  of  mails 
by  pretending  that  they  were  engaged  in  solvent  banking  enterprise, 
need  not  specifically  state  that  defendants  knew  bank  to  be  insolvent; 
Van  Deusen  v.  United  States,  151  Fed.  991,  81  C.  C.  A.  175,  scheme  by 
owner  of  saloon,  to  be  effected  through  mails,  to  induce  different  per- 
sons to  purchase  half* interest  in  saloon  and  pay  more  than  it  was 
worth,  was  scheme  to  defraud  within  meaning  of  section  5480,  Revised 
Statutes ;  Brooks  v.  United  States,  146  Fed.  227,  76  C.  C.  A.  581,  where 
defendant  pretended  to  possess  superior  knowledge  as  broker,  to  pay 
six  per  cent  per  month  on  deposits  and  to  permit  withdrawals  at  de- 
positor's election;  Harris  v.  Rosenberger,  145  Fed.  456,  13  L.  R.  A. 
(N.  S.)  762,  76  C.  C.  A.  225,  fraud  order  may  issue  against  business 
otherwise  legitimate  but  systematically  conducted  to  induce  patrons  to 
believe  that  they  are  getting  something  superior  to  article  sold,  though 
it  may  approximate  in  value  price  received;  United  States  v.  Ninety- 
nine  Diamonds,  139  Fed.  965,  2  L.  R.  A.  (N.  fl.)  185,  72  C.  C.  A.  9,  word 
"false"  as  applied  to  statement  in  making  entry  of .  imported  goods 
means  knowingly  or  negligently  untrue;  Post  v.  United  States,  135  Fed. 
9,  70  L.  R.  A.  989,  67  C.  C.  A.  569,  mere  averment  that  defendant  en- 
gaged in  business  of  mental  healing  does  not  state  scheme  to  defraud, 
but  gist  was  that  she  did  not  intend  to  give  treatment  paid  for;  Hor- 
man  v.  United  States,  116  Fed.  353,  53  C.  C.  A.  570,  holding  plan  to 
extort  money  by  threats  of  publishing  chanres  against  another  is 
"scheme  to  defraud,"  within  Rev.  Stats.,  §  5480. 

Distinguished  in  Miller  v.  United  States,  174  Fed.  38,  98  C.  C.  A.  21, 
indictment  charging  manufacturing  corporation  with  using  mails  in 
scheme  to  defraud  by  sending  out  letters  containing  misrepresentations 
as  to  profits  and  dividends  and  inducing  purchases  of  stock,  is  insuffi- 
cient where  it  is  not  charged  that  stock  was  not  worth  what  was  paid 
for  it;  Rosenberger  v.  Harris,  136  Fed.  1004,  fraud  order  cannot  issue 
against  mail  order  liquor  business,  where  customers  are  given  fair 
equivalent,  though  seller  guilty  of  trade  puffing  and  falsehood  as  to  age 
of  liquor;  Kellogg  v.  United  States,  126  Fed.  325,  61  C.  C.  A.  229,  hold- 
ing in  indictment,  under  Rev.  Stats.,  §  5480,  no  allegation  of  intent  to 
convert  to  own  benefit  money  obtained  through  fraudulent  scheme  is 
required;  dissenting  opinion  in  Rimmerman  v.  United  States,  186  Fed. 
312,  108  C.  C.  A.  385,  majority  holding  indictment  for  misuse  of  mails 
in  scheme  to  defraud  person  out  of  hotel  property  by  exchange  of  land 
to  which  vendors  had  no  title,  alleging  that  abstract  of  title  and  opin- 
ions of  attorneys  were  mailed  in  furtherance  of  scheme,  is  sufficient. 
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Intent  to  defraud  as  essential  element  of  offense  of  using  mails  to 
defraud.    Note,  18  Ann.  Gas.  1041,  1044. 

Befnsal  to  quash  indictment  is  not  generally  assignable  as  error. 
Approved  in  Dillard  v.  United  States,  141  Fed.  305,  72  C.  C.  A.  451, 
and  Endleman  v.  United  States,  86  Fed.  458,  30  C.  C.  A.  186,  both  fol- 
lowing rule;  United  States  v.  Moist,  231  U.  S.  702,  58  L.  Ed.  445,  34 
Sup.  Ct.  255,  dismissing  writ  of  error  where  it  does  not  appear  upon 
what  ground  court  acted  in  sustaining  demurrer  to  indictment  for 
placing  letter  in  mail  for  purpose  of  executing  scheme  to  defraud; 
Wetzel  v.  United  States,  233  Fed.  985,  overruling  motion  to  quash  in- 
dictment under  section  211,  Criminal  Code,  charging  one  offense  in  three 
counts  was  not  error;  Hillman  v.  United  States,  192  Fed.  271,  112 
C.  C.  A.  522,  indictment  for  using  mails  to  defraud  purchasers  of  town 
lots  by  misrepresenting  value  is  not  subject  to  be  quashed  because  pri- 
vate books  belonging  to  accused  were  wrongfully  produced  before  grand 
jury,  where  books  contained  no  incriminating  evidence;  Hillegass  v. 
United  States,  183  Fed.  200,  105  C.  C.  A.  631,  holding  in  prosecution 
for  aiding  and  abetting  officer  of  national  bank  in  misapplication  of 
its  funds  in  violation  of  section  5209,  Revised  Statutes,  that  refusal 
to  quash  indictment  is  not  assignable  as  error;  McGregor  v.  United 
•States,  134  Fed.  192,  69  C.  C.  A.  477,  not  duty  of  court  on  motion  to 
quash  to  investigate  character  of  evidence  taken  by  grand  jury;  State 
v.  Potter,  83  N.  J.  L.  429,  85  Atl.  217,  order  quashing  indictments 
charging  violation  of  election  law  of  1898,  and  Corrupt  Practice  Act, 
is  not  subject  to  review  by  certiorari  in  this  court  where  no  abuse  of 
discretion  is  shown. 

Indictment  under  section  5480,  Revised  Statutes,  need  not  show  that 
letters  were  calculated  to  be  effective. 

Approved  in  Goldman  v.  United  States,  220  Fed.  63,  135  C.  C.  A.  625, 
that  letters  taken  by  accused  from  postoffice  box  were  written  at  in- 
stance of  postoffice  inspector  in  answer  to  advertisement  for  person  to 
assist  in  scheme  to  defraud  did  not  prevent  act  of  taking  them  from 
constituting  offense;  Grey  v.  United  States,  172  Fed.  103,  96  C.  C.  A. 
415,  in  indictment  for  using  mails  to  defraud  by  advertisements  as 
matrimonial  agency,  it  need  not  be  alleged  that  contents  of  circular 
mailed  were  false;  United  States  v.  Smith,  166  Fed.  960,  963,  964,  in- 
dictment for  misuse  of  mails  in  scheme  to  defraud  by  means  of  circu- 
lars and  newspapers  is  not  demurrable  for  failure  to  set  out  such 
advertisements;  Lemon  v.  United  States,  164  Fed.  958,  90  C.  C.  A.  617, 
letter  mailed  in  furtherance  of  scheme  to  defraud,  in  order  to .  support 
indictment  under  section  5480,  Revised  Statutes,  need  not  in  itself  be 
effective  to  execute  such  scheme,  but  is  sufficient  if  designed  to  assist 
in  scheme ;  Walker  v.  United  States,  152  Fed.  114,  115,  81  C.  C.  A.  329, 
in  prosecution  under  section  5480,  Revised  Statutes,  for  using  mails  to 
defraud,  letters  mailed  or  received  by  accused  need  not  be  effective  to 
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forward  scheme  to  defraud  to  render  them  admissible  in  evidence; 
Rumble  v.  United  States,  143  Fed.  777,  75  C.  C.  A.  30,  letter  sent  in 
furtherance  of  fraudulent  scheme,  although  it  contained  no  indictable 
representations;  Ewing  v.  United  States,  136  Fed.  56,  69  C.  C.  A.  61, 
gist  of  offense  not  obtaining  money  by  false  pretenses  but  using  mails 
with  intent  to  defraud;  0  Tiara  v.  United  States,  129  Fed.  555,  64 
C.  C.  A.  81,  upholding  conviction  where  defendant,  as  alleged  turf  com- 
missioner, promised  large  returns  for  money  to  be  used  in  betting  on 
horseraces;  Fairfield  Floral  Co.  v.  Bradbury,  89  Fed.  396,  arguendo. 

Indictment  cannot  be  objected  to  as  multifarious  after  verdict. 
Approved  in  May  v.  United  States,  199  Fed.  61,  117  C.  C."  A.  420,  in- 
dictment under  Oleomargarine  Act  of  1886,  c.  840,  §  17,  was  not  objec- 
tionable for  duplicity  in  charging  defrauding  and  attempt  to  defraud 
government  of  tax;  Rogers  v.  United  States,  180  Fed.  59,  81  L.  R.  A. 
(N.  S.)  264,  103  C.  C.  A.  408,  indictment  for  smuggling  using  language 
of  section  3082,  Revised  Statutes,  sufficiently  states  offense  under  sec- 
tion 2865,  Revised  Statutes,  where  language  is  synonymous;  Morris  v. 
United  States,  161  Fed.  682,  88  C.  C.  A.  532,  indictment  for  packing 
oleomargarine  in  stamped  packages  previously  used  in  violation  of  act 
of  1886,  c.  840,  is  good  after  verdict,  though  not  stating  that  such  pack- 
ages were  fraudulently  used;  Hall  v.  United  States,  152  Fed.  421,  81 
C.  C.  A.  562,  provision  of  section  5480,  Revised  Statutes,  that  indict- 
ment for  use  of  mails  to  defraud  may  charge  three  offenses  in  separate 
counts  when  committed  within  six  months,  but  single  sentence  shall  be 
given,  does  not  render  indictment  bad  for  joining  offenses  not  com- 
mitted within  six  months,  but  offenses  in  such  case  are  separate  and 
distinct,  and  punishable  as  such ;  Rinker  v.  United  States,  151  Fed.  759, 
81  C.  C.  A.  379,  indictment  under  Revised  Statutes,  section  3893,  for 
mailing  obscene  letter,  setting  out  enough  to  identify  it  and  alleging 
contents  are  too  obscene  to  spread  on  record,  is  sufficient. 

Time  and  method  of  objecting  to  sufficiency  of  indictment.    Note, 
1  Ann.  Cas.  480. 

Time  and  method  of  objecting  to  indictment  on  ground  of  duplicity. 
Note,  10  Ann.  Gas.  1005. 

General  description  of  letter,  Identified  by  time  and  place  of  mailing, 
Is  sufficient  in  absence  of  demand  for  bill  of  particulars. 

Approved  in  Bartell  v.  United  States,  227  U.  S.  433,  57  L.  Ed.  585, 
33  Sup.  Ct.  383,  indictment  under  section  3893,  Revised  Statutes,  is  suffi- 
cient where  it  refers  to  letter  without  setting  forth  contents  too  obscene 
to  spread  upon  record;  United  States  v.  Harris,  122  Fed.  553,  sustain- 
in?  indictment,  under  Rev.  Stats.,  §3893,  for  mailing  obscene  letter, 
setting  out  such  letter  showing  address,  without  alleging  address  on 
envelope  or  wrapper;  Tubbs  v.  United  States,  105  Fed.  61,  44  C.  C.  A. 
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357,   sustaining   indictment   charging  mailing  obscene   letter,   alleging 
same  to  be  too  obscene  to  be  spread  upon  records. 

Miscellaneous.  Cited  in  Brown  v.  United  States,  143  Fed.  65,  74 
C.  C.  A.  214,  statute  includes  any  scheme  where  use  of  postoffice  is  in- 
tended, whether  that  is  only  means  or  not;  Foerster  v.  United  States, 
116  Fed.  862,  54  C.  C.  A.  210,  holding  parol  evidence  always  admissible 
to  establish  defense  of  prior  acquittal  or  conviction;  United  States  v. 
Post,  113  Fed.  854,  855,  holding  insufficient  indictment,  under  section 
5480,  Rev.  Stats.,  alleging  scheme  to  defraud  by  inducing  persons  to  send 
money  for  treatment  without  alleging  intent  not  to  perform. 


161  U.  S.  316-333,  40  L.  Ed.  712,  16  Sup.  Ot.  664,  WASHINGTON  GAS- 
LIGHT CO.  v.  DISTRICT  OF  COLUMBIA. 

Municipality  condemned  td  pay  for  Injury  caused  by  gas-box  in  side- 
walk has  action  against  company. 

Approved  in  Des  Moines  v.  Barber  Asphalt  Co.,  208  Fed.  830,  831, 
city  paying  damages  to  person  injured  by  defect  in  sidewalk  cannot 
recover  against  person  under  contract  to  make  repairs,  as  city  is  pri- 
marily under  duty  of  keeping  street  in  repair;  District  of  Columbia  v. 
Blackman,  32  App.  D.  C.  40,  allowing  recovery  against  owners  of  prop- 
erty, but  not  against  District  in  action  by  pedestrian  for  injuries  result- 
ing from  falling  into  excavation  in  sidewalk  made  for  purpose  of 
making  sewer  connections  with  houses  in  course  of  construction;  Cen- 
tral of  Georgia  Ry.  Co.  v.  Macon  Ry.  etc.  Co.,  140  Ga.  317,  78  S.  E.  .935, 
railway  having  paid  damages  for  homicide  caused  by  wrongful  acts  of 
electric  railway  and  light  company,  in  which  railway  did  not  participate, 
may  recover  where  railway  and  light  company  was  given  opportunity  to 
defend  first  action;  Pfarr  v.  Standard  Oil  Co.,  165  Iowa,  666,  L.  R.  A. 
1915C,  336,  146  N.  W.  854,  in  action  by  retailer  to  recover  from  manu- 
facturer amount  of  judgment  in  favor  of  consumer  injured  by  explosion 
of  illuminating  oil,  evidence  as  to  manufacturer's  negligence  in  selling 
oil  not  up  to  statutory  test  was  sufficient  to  go  to  jury;  Consolidated 
Gas  Co.  v.  Connor,  114  Md.  155,  32  L.  B.  A.  (N.  S.)  809,  78  Atl.  728, 
where  gas  company  supplying  gas  for  city  lamps  failed  to  make  repairs 
in  service-pipes  connecting  lamps  with  gas-main,  it  was  responsible  for 
personal  injuries  resulting  from  leak,  although  city  owned  service-pipes; 
Baltimore  &  O.  R.  Co.  v.  Howard  County  Commrs.,  Ill  Md.  184,  185,  40 
L.  R.  A.  (N.  S.)  1172,  73  Atl.  658,  county  commissioners  compelled  to 
pay  damages  for  death  of  traveler  caused  by  defective  highway  may 
recover  from  railroad  causing  such  defective  condition;  Boston  Woven 
Hose  etc.  Co.  v.  Kendall,  178  Mass.  237,  59  N.  E.  658,  holding  plaintiff 
paying  for  damage  caused  by  escape  of  naphtha  vapor  from  engine  may 
recover  over  from  defendant  on  whose  judgment  he  relied ;  Gregg  v.  City 
of  Wilmington,  155  N.  C.  25,  26,  70  S.  E.  1073, 1074,  where  primary  cause 
of  injury  was  obstruction  negligently  placed  in  streets,  person  causing 
obstruction  cannot  defend  city 's  claim  for  indemnity  on  ground  of  city 's 
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neglect  to  remove  obstruction ;  City  of  Grand  Forks  v  Paulsness,  19 
N.  D.  301,  302,  40  L.  R.  A.  (N.  S.)  1158,  123  N.  W.  881,  882,  city  hav- 
ing paid  judgment  in  action  for  personal  injuries  caused  by  obstruction 
in  street  could  not  recover  from  party  placing  such  obstruction  in  street, 
where  proximate  cause  of  injury  was  change  made  in  such  obstruction 
by  third  person ;  Alaska  S.  S.  Co.  v.  Pacific  Coast  Gypsum  Co.,  71  Wash. 
364,  370,  128  Pac.  656,  659,  allowing  recovery  by  steamship  company 
against  manufacturer  for  furnishing  defective  appliance  causing  injury 
to  employee  unloading  ship;  City  of  Seattle  v.  Paget  Sound  Imp.  Co., 
47  Wash.  26, 125  Am.  St.  Rep.  884, 14  Ann.  Gas.  1045, 12  L.  R.  A.  (N.  S.) 
949,  91  Pac.  257,  city  paying  damages  recovered  by  pedestrian  injured 
by  trap-doors  placed  in  sidewalk  by  abutting  owner,  may  recover  from 
owner  of  premises.  v 

Distinguished  in  Union  Stock  Yards  Co.  v.  Chicago  etc.  R.  R.  Co., 
196  U.  S.  224,  49  L.  Ed.  456,  25  Sup.  Ct.  226,  terminal  company  neg- 
ligently receiving  car  with  defective  brake,  cannot  recover  from  rail- 
road guilty  of  same  neglect;  Central  of  Georgia  Ry.  Co.  v.  Macon  Ry. 
etc  Co.,  9  Ga.  App.  635,  71  S.  E.  1080,  holding  negligence  of  railway 
*nd  electric  light  company  was  concurrent  and  railway,  having  paid  dam- 
ages recovered  in  action  for  wrongful  death,  could  not  recover  from 
dectric  railway  and  light  company;  San  Antonio  Gas  etc.  Co.  v.  Ocon, 
105  Tex.  145,  39  L.  R.  A  (N.  S.)  1046,  146  S.  W.  165,  electric  company 
agreeing  with  committee  of  citizens  to  furnish  light  free  for  park  cele- 
br&tion  if  committee  would  obtain  permit  and  do  wiring,  was  not  liable 
*or  death  caused  by  sagging  of  wire. 

*K§flit  of  municipality  to  indemnify  or  contribution  from  one  for 
Whose  tort  it  is  held  liable.  Note,  40  L.  R.  A.  (N.  8.)  1166,  1168, 
2174. 

«zvt3re  record  In  former  suit  is  examinable  to  determine  scope  of  judg- 
«*-*—■  subject  matter. 


|0^pp:ir«3ved  in  Grunert  v.  Spalding,  104  Wis.  214,  78  N.  W.  613,  fol- 
(^        S"      rule;  Lake  Drummond  Canal  etc.  Co.  v.  West  End  Trust  etc. 


sjij/    J--^,2  Fed.  43,  73  C.  C.  A.  227,  in  action  by  canal  owner  against 

Qotif?^      ^^  contractor,  records  of  judgments  against  owner,  where  surety 

Est     e^i   to  defend,  relevant  and  conclusive;  First  Nat.  Bank  v.  Clark 's 

n0te    ^^     59  Colo.  458,  149  Pac.  613,  on  claim  against  estate  founded  upon 

ttieixt^^^116^  ^v  decedent  as  surety,  where  parties  stipulated  that  judg- 

evi^     "^^i  bankruptcy  proceeding  against  principal  should  be  received  in 

no^    ^^ie  and  facts  agreed  upon  could  be  explained  by  other  testimony 

de^    ^^^^utradictory,  testimony  to  establish  what  facts  and  issues  were 

aflw  .^^^ined.in  bankruptcy  proceeding  adjudging  mortgage  invalid,  was 

•^    ^^ible;  Fulton  County  Gas  etc.  Co.  v.  Hudson  River  Tel.  Co.,  200 

j^*    *      298,  93  N.  E.  1056,  where,  in  action  for  negligent  injury  against 

•w  ■»  ***iant  and  codefendant,  facts  through  which  defendant  demanded 

~.    T*>Tiity  from  codefendant  were  not  litigated,  they  could  be  deter- 

^<i  in  action  for  indemnity. 
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Distinguished  in  Lake  Drammond  Canal  etc.  Co.  v.  West  End  Trust 
etc.  Co.,  131  Fed.  149,  where  contractor  covenanted  to  save  plaintiff 
harmless  from  all  claims  on  account  of  work,  records  of  suits  not  admis- 
sible where  contractor  not  identified;  Belleville  etc.  Ry.  Co.  v.  Leathe, 
84  Fed.  105,  28  C.  C.  A.  279,  judgment  for  defendant  does  not  neces- 
sarily establish  truth  of  all  defenses ;  London  Guarantee  etc.  Co.  v. 
American  Cereal  Co.,  251  111.  134,  95  N.  E.  1068,  holding  transcript  of 
evidence  of  deceased  witnesses  in  action  for  personal  injuries  against 
cereal  company  tending  to  show  building  contractors  were  its  agents, 
and  not  independent  contractors,  was  inadmissible  in  action  by  insurer 
against  insured  to  recover  amount  expended  in  defense  of  action  for 
injuries. 

Judgment  Is  binding  on  one  liable  over  If  notice  and  opportunity  to 
defend  be  given. 

Approved  in  American  Surety  Co.  v.  Sandberg,  225  Fed.  155,  indem- 
nitor of  surety  on  bond,  notified  of  pendency  of  action  on  bond  and  called 
oh  to  defend,  is  estopped  to  deny  conclusiveness  of  judgment  when  sued 
on  indemnity ;  United  States  Envelope  Co.  v.  Transo  Paper  Co.,  221  Fed. 
80,  president  of   corporation   owning  substantially   all   of  stock,  and 
actually  conducting  defense  in  infringement  suit,  is  liable  for  contempt 
for  violation  of  injunction;  Washington  etc.  Bridge  Co.  v.  Pennsylvania 
Steel  Co.,  215  Fed.  35, 131  C.  C.  A.  340,  where  plaintiff  constructed  steel 
bridge  on  concrete  piers  built  by  defendant,  and  employee  recovered 
judgment  against  plaintiff  for  injuries  caused  by  falling  of  pier,  judg- 
ment is  conclusive  in  action  against  defendant  only  as  to  matters  neces- 
sary to  recovery  of  workman,  unless  injury  was  due  to  negligence  of 
defendant ;  Omaha  v.  Armour  &  Co.,  196  Fed.  886,  116  C.  C.  A.  447,  city 
having  paid  judgment  in  action  for  injuries  caused  by  falling  of  bill- 
board cannot  recover  from  person  constructing  billboard,  where  it  was 
sold  seven  months  before  commencing  of  action;  Rust  Land  etc.  Co.  v. 
Wheeler,  189  Fed.  326,  111  C.  C.  A.  53,  where  plaintiffs  sold  timber  on 
certain  lands  to  defendants  with  covenant  of  warranty,  judgment  in 
action  by  third  party  against  defendants,  defended  by  plaintiff,  is  con- 
clusive as  to  quantity  of  timber,  but  is  not  measure  of  defendants'  right 
of  recovery  against  plaintiff  for  breach  of  warranty ;  Burley  v.  Compagnie 
De  Navigation  Francaise,  194    Fed.  337,  115  C.  C.  A.  199    (affirming 
Compagnie  De  Navigation  Francaise  v.  Burley,  183  Fed.  168),  decree 
holding  French  bark  anchoring  in  fairway  in  violation  of  poxt  regula- 
tions liable  for  half  damages  to  steamer  in  collision,  is  conclusive  against 
pilot,  given  opportunity  to  defend,  in  subsequent  suit  against  him  for 
indemnity ;  Bryant  Electric  Co.  v.  Marshall,  169  Fed.  430,  in  suit  against 
customer  for  infringement  of  patent,  where  it  was  stipulated  in  record 
that  manufacturer  was  defending  suit,  decree  is  binding  on  manufac- 
turer; United  States     Fidelity  etc.  Co.  v.  Haggart,  163  Fed.  808,  91 
C.  C.  A.  289,  holding  judsrment  recovered  by  United  States  against  mar- 
shal and  surety  for  defalcations  of    two  deputies  is  conclusive  as  to 


509       GASLIGHT  CO.  v.  DIST.  OF  COLUMBIA.    161 U.  S.  316-333 

defalcations  in  subsequent  action  by  surety  against  marshal,  and  affirm- 
ing directed  verdict  for  defendant;  B.  Roth  Tool  Co.  v.  New  Amsterdam 
Cas.  Co.,  161  Fed.  712,  88  C.  C.  A.  669,  where  insurer  t>n  employer's 
liability  policy  is  notified  of  action  for  injuries  caused  by  explosion 
against  employer,  but  refuses  to  defend  on  ground  of  nonliability,  judg- 
ment in  favor  of  employee  is  conclusive  against  right  of  employer  to 
recover  on  policy  containing  warranty  against  use  of  explosives  on 
premises;  American  Surety  Co.  v.  Ballman,  104  Fed.  635,  holding  dis- 
charge of  judgment  by  surety  company  without  consent  of  or  notice 
to  indemnitors  who  had  defended  discharges  latter;  Lawrence  v.  Stearns, 
79  Fed.  883,  following  rule ;  Pawtueket  v.  Bray,  20  R.  I.  18,  37  Atl.  1, 
city  suing  wrongdoer  for  amount  of  judgment  against  it  need  not  prove 
negligence;  Board  of  Councilmen  of  Harrodsburg  v.  Vanardsdall,  148 
Ky.  510, 147  S.  W.  3,  owner  of  abutting  property  having  notice  of  action 
against  city  for  injuries  to  pedestrian  resulting  from  defects  caused  by 
owner,  is  concluded  by  judgment,  and  city  may  recover  amount  of  such 
judgment;  Fidelity  &  Deposit  Co.  v.  Hardman,  132  La.  530,  61  South. 
560,  indemnitors  of  surety  on  building  contractor's  bond  having  oppor- 
tunity to  intervene  in  suit  by  subcontractor  against  surety  is  concluded 
by  judgment,  and  surety  may  recover  in  suit  against  indemnitor;  Gregg 
v.  Wilmington,  155  N.  C.  29,  70  S.  E.  1075,  holding  city's  right  to  indem- 
nity depends  upon  whether  person  causing  obstruction  in  streets  had 
notice  of  suit  against  city  and  opportunity  to  defend ;  Astoria  v.  Astoria 
etc.  R.  Co.,  67  Or.  550,  49  L.  R.  A.  (K.  S.)  404,  136  Pac.  649,  in  action 
by  city  against  street  railway  to  recover  damages  incurred  by  traveler 
for  personal  injuries  resulting  from  defective  street  crossing,  judgment 
in  action  against  city  is  conclusive  where  railway  was  notified  of  action. 
Distinguished  in  City  of  Mankato  v.  Barber  Asphalt  Paving  Co.,  142 
Fed.  338,  73  C.  C.  A.  439,  where  contractor  not  party  to  suit  against 
city  to  have  contract  adjudged  void,  it  is  not  bound  by  judgment  because 
it  paid  fee  of  attorney  selected  by  city;  Donald  v.  Guy,  127  Fed.  230, 
holding  settlement  by  vessel  of  claim  against  her  for  damage  of  collision 
does  not  preclude  owners  from  recovering  from  negligent  pilot;  Lewis- 
ton  v.  Isaman,  19  Idaho,  669,  671,  115  Pac.  499,  500,  city  having  paid 
damages  recovered  by  person  injured  by  defective  doors  in  sidewalk 
in  front  of  property,  cannot  recover  from  property  owner  denied  right 
to  defend  in  action  against  city;  Harris  v.  Mason,  120  Tenn.  679,  25 
L.  R.  A-  (N.  S.)  1011,  115  S.  W.  1149,  judgment  against  owner  suing 
purchaser  at  tax  sale  for  failure  to  prove  his  title,  is  not  res  judicata 
as  to  validity  of  purchaser's  title. 

Rule  denying  contribution  between  joint  tort-feasors  as  affected  by 
question  of  proximate  cause.    Note,  36  L.  R.  A.  (N.  S.)  583. 

Effect  upon  surety  of  judgment  against  principal.  Note,  40  L.  R.  A. 
(N.  S.)  725. 

Admissibility  of  evidence  given  in  prior  action  for  personal  in- 
jury, where  witness  or  deponent  is  not  available.  Note,  L.  R.  A. 
1916A,  996. 
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161  U.  S.  334-345,  40  I*  Ed.  721,  16  Sup.  Ot.  512,  SCHROEDER  ▼.  YOUNG. 

Judicial  sale  will  not  ordinarily  be  vacated  for  mere  inadequacy  of 
price,  but  such  inadequacy  may  show  fraud. 

Approved  in  Ballentyne  v.  Smith,  205  U.  S.  291,  51  L.  Ed.  807,  27 
Sup.  Ct.  527,  sale  under  foreclosure  of  property  worth  at  least  seven 
times  amount  of  bid  should  not  be  confirmed  in  face  of  adverse  report 
by  master  and  trial  court ;  Arnold  v.  Ness,  212  Fed.  294,  fraud  of  execu- 
tion creditor's  attorney  in  not  directing  sheriff  to  sell  but  one  lot,  in- 
stead of  whole  tract  of  four  lots,  showing  purpose  to  obtain  whole  tract 
for  nominal   sum,  justified  setting  aside  sheriff's  deed;    Barstow  v. 
Beckett,  122  Feld.  145,  holding  equity  will  entertain  bill  by  heirs  to  re- 
deem from  sale  at  inadequate  price  to  attorney  for  judgment  creditor; 
Odell  v.  Cox,  151  Cal.  74,  90  Pac.  196,  vacating  execution  sale  of  prop- 
erty worth  two  thousand  dollars  for  twenty-six  dollars  and  fifty  cents, 
where  debtor's  ignorance  of  levy  and  sale  was  excusable,  though  statu- 
tory notice  was  given;  Mangold  v.  Bacon,  237  Mo.  522,  141  S.  W.  657, 
where  tax  collector  receipted  for  amount  he  informed  taxpayer  was  due, 
sale   of   land   worth    twelve   hundred    dollars    for   twelve    dollars   and 
fifty  cents  is  set  aside;  State  v.  Innes,  137  Mo.  App.  427,  118  S.  W. 
1170,  setting  aside  sale  for  inadequate  price,  where  attorney  believed 
he  was  to  be  notified  by  sheriff  of  sale  on  execution  of  client's  lot,  and 
because  of  misunderstanding  made  no  further  inquiry;  Las  Vegas  Ry. 
etc.  Co.  v.  Trust  Co.,  15  N.  M.  649,  110  Pac.  861,  vacating  judicial  sale 
of  property  worth  one  hundred  thousand  dollars  or  one  hundred  and 
twenty  thousand  dollars,  at  least,  for  fifty-seven  thousand  dollars,  where 
creditor  bringing  suit  to  foreclose  was  director  of  trust  company  named 
in  trust  deed  and  prevented  making  guaranteed  bid  of    one  hundred 
thousand  dollars  to  protect  bondholder;  Ex  parte  Cooley,  69  S.  C.  155, 
48  S.  E.  96,  where  purchaser  did  not  appear  to  be  connected  with  fraud 
by  which  mortgagee  was  induced  not  to  bid  at  foreclosure  sale;  Triplett 
v.  Bergman,  82  Wash.  642,  144  Pac.  901,  vacating  execution  sale  of  cor- 
porate stock  for  inadequacy  of  price,  where  object  of  suit  was  merely 
to  oust  troublesome  minority  from  corporation;  Roger  v.  Whitham,  56 
Wash.  194,  134  Am.  St  Rep.  1105,  21  Ann.  Cas.  272,  105  Pac.  629, 
vacating  foreclosure  sale  of  property  to  city  attorney,  where  notation 
on  tax-roll,  if  followed  up  would  have  given  owner's  address,  and  no 
effort  was  made  to  locate  owner,  but  service  was  by  publication  only; 
Kissinger  v.  Zieger,  138  Wis.  376,  120  N.  W.  251,  granting  motion  to 
set  aside  execution  sale  of  property  worth  four  thousand  dollars  for 
six  hundred  and  eleven  dollars,  where  execution  debtor  had  no  actual 
notice  of  sale  and  there  were  irregularities  in  sale ;  Horse  Springs  Cattle 
Co.  v.  Schotield,  9  N.  M.  142,  49  Pac.  956,  setting  aside  sale  of  cattle  on 
range  greatly  in  excess  of  estimated  number;  Prondzinski  v.  Garbutt,  8 
N.  D.  195,  77  N.  W.  1014,  where  sheriff's  grantee  fraudulently  induced 
owner  not  to  redeem ;  Phillips  v.  Hyland,  102  Wis.  255,  78  N.  W.  431, 
execution  sale  will  not  be  set  aside  for  mere  inadequacy;  dissenting 
opinion  in  Mangold  v.  Bacon,  229  Mo.  493,  130  S.  W.  34,  majority  refus- 
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ing  to  set  aside  tax  sale  of  land  worth  twelve  hundred  dollars  for  twelve 
dollars  and  fifty  cents,  where  tax  collector  receipted  for  amount  he  in- 
formed taxpayer  was  due. 

Distinguished  in  Nevada  Nickel  Syndicate  v.  National  Nickel  Co., 
103  Fed.  398,  holding  failure  to  give  published  notice  of  judicial  sale  aa 
prescribed  by  27  Stat.  751  does  not  render  sale  void;  Macfarlane  v. 
Macfarlane,  50  Fla.  579,  39  South.  998,  judicial  sale  set  aside  where 
price  greatly  inadequate,  where  notice  of  sale  published  in  town  twenty 
miles  distant,  although  several  newspapers  in  city  where  property  lo- 
cated. 

Inadequacy  of  price  as  ground  for  setting  aside  judicial  sale.    Note, 
Ann.  Gas.  1914D,  3,  6,  8,  9. 

Judicial  sale  to  attorney  for  judgment  creditor,  at  grossly  Inadequate 
price,  will  be  regarded  with  suspicion. 

Approved  in  Guinan  v.  Donnell,  201  Mo.  203,  98  S.  W.  485,  where 
surety  secures  assignment  of  judgments  against  himself  and  his  prin- 
cipal for  less  than  face  value,  and  conspiring  with  former  attorney  of 
principal,  knowing  facts  to  defeat  liens,  has  land  of  principal  sold  under 
execution,  sale  is  void. 

One  allowing  statutory  period  to  expire  on  purchaser's  assurances,  may 
sue  in  equity  to  redeem. 

Approved  in  United  Printing  Mach.  Co.  v.  Cross  Paper  Feeder  Co., 
227  Fed.  603,  assignor  of  patent  for  value  with  covenant  of  warranty  is 
estopped,  when  sued  for  infringement  by  assignee,  to  deny  its  validity 
or  to  claim  narrower  construction  of  claims  than  it  did  to  induce  sale; 
Newberry  v.  Wilkinson,  199  Fed.  686,  118  C.  C.  A.  Ill,  claimant's  suit 
against  decedent's  administratrix  and  sureties  on  his  bond  as  guardian 
to  recover  share  of  real  property  receipted  for  by  guardian  in  partition 
suit,  but  not  received  pursuant  to  scheme  to  allow  claimant's  father  to 
obtain  benefit,  was  barred  by  laches;  Eddy  v.  Eddy,  168  Fed.  600,  93 
C.  C.  A.  586,  where  executor  procured  by  fraudulent  concealment  elec- 
tion by  widow  to  take  under  will,  bill  to  vacate  election  was  not  barred 
where  suit  was  brought  within  year  of  discovery  of  fraud;  In  re  Mc- 
Intire,  142  Fed.  596,  if  one  represents  his  lien  to  have  been  adjusted, 
he  is  estopped  thereafter  to  assert  it  against  one  purchasing  property 
in  reliance  on  his  statement;  Fields  v.  Killon,  129  Ala.  376,  29  South. 
798,  holding  mortgagee  agreeing  with  mortgagor  and  third  person  as  to 
sale  of  mortgaged  property,  assuring  latter  that  mortgage  shall  not 
"bother  him,"  is  estopped  thereby;  Wallace  v.  Dodd,  136  Cal.  211,  68 
Pac.  693,  694,  holding  mortgagee  of  land  for  two  thousand  dollars  dis- 
claiming all  interest  in  nursery  stock  worth  twelve  thousand  dollars 
subsequently  placed  thereon,  cannot  claim  same  after  redemption  period 
expired;  Benson  v.  Bunting,  127  Cal.  537,  78  Am.  St.  Rep.  84,  59  Pac. 
992,  holding  where  all  parties  to  mortgage  erroneously  believed  redemp- 
tion could  be  had  within  one  year  and  tender  was  refused  plaintiffs  may 
be  relieved  in  equity;  Bristol  v.  Hershey,  7  Cal.  App.  743,  95  Pac.  1041, 
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oral  agreement  to  extend  time  of  redemption  from  mortgage  foreclosure 
sale,  lulling  debtor  into  false  security,  is  valid;  Turpie  v.  Lowe,  158 
Ind.  323,  92  Am.  St.  Rep.  316,  62  N.  E.  487,  holding  agreement  after 
foreclosure  sale  to  extend  period  for  redemption  for  one  year  is  not 
within  statute  of  frauds;  Holman  v.  Omaha  Ry.  etc.  Co.,  117  Iowa,  273, 
94  Am.  St.  Rep.  294,  90  N.  W.  834,  holding  railroad  company  estopped 
to  plead  statutory  bar  where  an  officer  negotiating  with  injured  person 
assured  latter  that  statute  would  not  be  relied  on;  Dow  v.  Bradley,  110 
Me.  252,  44  L.  R.  A.  (N.  S.)  1041,  85  Atl.  897,  oral  agreement  with  bank- 
rupt mortgagor  to  extend  time  of  redemption  of  mortgage  supported  by 
no  consideration  except  promise  of  mortgagee,  is  not  within  statute  of 
frauds ;  Hamilton  v.  Hamilton,  51  Mont.  529,  154  Pac.  724,  where  judg- 
ment debtor  is  prevented  from  redeeming  by  act  of  purchaser,  whether 
he  is  judgment  creditor  or  not,  equity  will  extend  period  of  redemption ; 
Murphy  v.  Teutsch,  22  N.  D.  104,  106,  Ann.  Oas.  191SE,  1185,  35  L  R.  A. 
(N.  S.)  1139,  132  N.  W.  436,  437,  acceptance  of  partial  payment  by 
purchaser  at  execution  sale  prior  to  expiration  of  period  of  redemption 
waives  right  to  sheriff's  deed,  and  debtor  will  be  allowed  to  redeem 
after  expiration  of  such  period ;  Phelps  v.  Root,  78  Vt.  500,  63  Atl.  942, 
where  before  expiration  of  redemption  period  record  mortgagee  orally 
agreed  with  owners  of  equity  that  she  would  redeem  from  first  mortgage 
and  let  them  redeem  from  her,  she  was  estopped  from  denying  such 
right  to  redeem;  Mohney  v.  Ellis,  69  Wash.  649,  125  Pac.  1034,  pur- 
chaser at  mortgage  foreclosure  sale  is  estopped  to  deny  right  of  redemp- 
tion for  benefit  of  minors  where  noncompliance  with  provisions  of  code 
for  redemption  was  induced  by  his  agreement  to  assign  certificate  of  sale 
and  make  quitclaim  deed. 

Estoppel  to  plead  statute  of  limitations.  Note,  95  Am.  St.  Rep. 
420. 

Right  to  redeem  from  judicial  sale  after  expiration  of  statutory 
period.    Note,  Ann.  Cas.  1913E,  1190. 

Estoppel  to  plead  limitations.    Note,  63  L.  R.  A.  196. 

Right  to  maintain  action  for  money  had  and  received  for  surplus 
received  by  mortgagee  on  sale  of  property.  Note,  44  L.  R.  A. 
(N.  S.)  1046. 

Power  of  one  of  several  joint  purchasers  at  judicial  sale  to  bind 
others.    Note,  35  L.  R.  A.  (N.  S.)  1139. 


161  U.  a  346-350,  40  L.  Ed.  727,  16  Sup.  Ct.  485,  DOUGLAS  v.  WALLACE. 

Appellate  court  will  consider  merits  where  there  is  color  for  motion  to 
dismiss,  but  case  is  not  clearly  frivolous. 

Approved  in  York  County  Sav.  Bank  v.  Abbot,  131  Fed.  982,  re- 
affirming rule. 

United  States  marshal's  deputies  have  no  claim  against  government 
for  salary. 
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Approved  in  Walker  v.  United  States,  139  Fed.  411,  reaffirming  rule ; 
United  States  v.  Matthews,  173  U.  S.  388,  43  L.  Ed.  740,  19  Sup.  Ct.  416, 
holding  deputy  marshal  entitled  to  reward  offered  for  detection  of  crime. 

United  States  marshal  bears  relation  of  employer  to  deputy,  as  to 
claim  for  services. 

Approved  in  Taylor  v.  Kercheval,  82  Fed.  502,  marshal  may  remove 
deputy;  Dudley  v.  James,  83  Fed.  347,  term  of  deputy  expires  with 
marshal 's ;  Mayfield  v.  Moore,  139  Ala.  420,  36  South.  22,  where  plaintiff 
was  appointed  deputy  sheriff,  without  contract  as  to  compensation,  he 
could  recover  from  sheriff  on  quantum*  meruit. 

Scope  and  construction  of  statute  prohibiting  assignment  of  claim 
against  United  States.    Note,  20  Ann.  Gas.  1121. 

161  U.  8.  350-356,  40  I*.  Ed.  729,  16  Sup.  Ct.  454,  COCHRAN  v.  BLOTT. 

Specific  performance  cannot  be  bad  against  joint  owner  not  repre- 
senting himself  as  sole  owner  ox  claiming  authority. 

Approved  in  Stanton  v.  Singleton,  6  Cal.  Unrep.  133,  54  Pac.  589, 
where  action  to  enforce  contract  signed  by  two  of  three  co-owners 
granting  option  to  purchase  mine  is  brought,  burden  is  on  signers  to 
prove  contract  was  incomplete  without  signature  of  other  owner;  Mel- 
lin  v.  Woolley,  103  Minn.  501,  22  L.  R.  A.  (N.  S.)  595,  115  N.  W.  655, 
where  vendor  sells  larger  interest  in  land  than  he  has,  vendee  is  entitled 
to  specific  performance  as  to  vendor's  land,  and  for  compensation  as  to 
part  he  cannot  convey;  Hazzard  v.  Morrison,  104  Tex.  594,  143  S.  W. 
143,  where  defendant  acting  for  herself  and  as  agent  for  executor  con- 
tracted to  convey  two  lots,  and  contract  for  sale  by  executor  was  unen- 
forceable for  want  of  power  to  convey,  vendee  could  have  specific  per- 
formance of  contract  to  convey  defendant's  lot. 

Distinguished  in  Naylor  v.  Stene,  96  Minn.  60,  104  N.  W.  686,  where 
joint  owner  after  contract  acquired  interest  of  co-owner;  Wright  v.- 
Brooks,  47  Mont.  110,  130  Pac.  970,  granting  specific  performance  of 
contract  to  convey  land,  where  vendor  was  member  of  copartnership, 
acting  for  copartners,  and. vendee  had  been  in  possession  for  thirteen 
years. 

Burden  Is  on  complainant  where  answer  is  verified. 
Approved  in  dissenting  opinion  in  Snow  v.  Hazlewood,  157  Fed.  910, 
86  C.  C.  A.  226,  majority  holding  in  suit  by  owner  of  tract  of  land  to 
set  aside  deed  to  syndicate,  burden  was  on  defendants  to  show  good 
faith  of  transaction  and  that  her  attorney  was  not  to  have  interest 
in  purchase. 

161  U.  8.  365-359,  40  L.  Ed.  731,  16  Sup.  Ct.  490,  SMITH  v.  McKAY. 

It  is  sufficient  If  record  show  that  defendants  appealed  expressly  on 
Jurisdictional  question  and  court  certified  enough  of  record  to  determine  it. 
XVII— 33 
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Approved  in  Louisville  etc.  R.  R.  Co.  v.  Western  Union  Tel.  Co., 
234  U.  S.  372,  58  L.  Ed.  1358,  34  Sup.  Ct.  810,  on  direct  appeal  under 
section  238,  Judicial  Code,  from  judgment  of  District  Court  dismissing 
bill  for  want  of  jurisdiction  on  ground  that  neither  party  was  resident 
of  that  district,  Supreme  Court  is  only  concerned  with  jurisdiction  of 
District  Court  as  Federal  court;  Venner  v.  Great  Northern  Ry.  Co.,  209 
U.  S.  30,  52  L.  Ed.  668,  28  Sup.  Ct.  328,  where  question  of  jurisdiction 
in  stockholder's  suit  against  corporation  is  certified  to  Supreme  Court 
under  section  5,  Act  1891,  nothing  but  question  of  jurisdiction  can  be 
considered;  Chicago  v.  Mills,  204 .U.  S.  326,  51  L.  Ed.  508,  27  Sup.  Ct. 
286,  examining  record  and  affirming  decision  of  Circuit  Court  that  juris- 
diction of  Federal  court  was  not  collusively  invoked;  In  re  Garrosi, 
229  Fed.  366,  143  C.  C.  A.  483,  where  proceeding  in  District  Court  will 
ripen  into  judgment  from  which  appeal  will  lie  to  Circuit  Court  of  Ap- 
peals, that  court  will  not  grant  mandamus  to  restrain  District  Court 
from  proceeding  further;  Giles  v.  Harris,  189  U.  S.  486,  47  L.  Ed.  912, 
23  Sup.  Ct.  641,  holding  certificate  of  jurisdictional  question  cannot  limit 
Supreme  Court's  review  of  case  involving  validity  of  State  Constitu- 
tion; Mexican  Cent.  Ry.  Co.  v.  Eckman,  187  U.  S.  432,  47  L.  Ed.  247, 
23  Sup.  Ct.  212,  holding  where  case  is  brought  to  Supreme  Court  by 
certificate  of  jurisdiction,  under  section  5,  Act  1891,  question  of  juris- 
diction only  is  open  for  review;  New  Orleans  v.  Emsheimer,  181  U.  S. 
164,  45  L.  Ed.  794,  21  Sup.  Ct.  586,  holding  defendant's  appeal  from 
Circuit  Court's  decision  sustaining  its  jurisdiction  will  be  dismissed 
where  court  sustained  defendant's  demurrer  for  want  of  equity;  Fergu- 
son v.  Omaha  etc.  R.  Co.,  227  Fed.  518,  142  C.  C.  A.  145,  jurisdiction  of 
District  Court  as  Federal  court  is  not  in  issue  so  that  direct  appeal 
lies  to  Supreme  Court,  and  Circuit  Court  of  Appeals  may  review  decree 
dismissing  bill  in  equity  for  want  of  jurisdiction. 

Distinguished  in  Filhiol  v.  Torney,  194  U..S.  358,  48  L.  Ed.  1016,  24 
Sup.  Ct.  698,  where  some  of  errors  assigned  went  to  nonjurisdictional 
matters  and  writ  of  error  was  general,  no  equivalent  of  certificate  of 
jurisdiction;  O'Neal  v.  United  States,  190  U.  S.  37,  47  L.  Ed.  946,  23  Sup. 
Ct.  777,  holding  Supreme  Court  cannot  review  judgment  of  District 
Court  punishing  for  contempt  on  writ  of  error  where  jurisdiction  was 
denied  except  under  the  facts  as  stated ;  St.  Louis  Cotton  Compress  Co.  v. 
American  Cotton  Co.,  125  Fed.  198,  200,  60  C.  C.  A.  80,  holding,  under 
Circuit  Court  of  Appeals  Act  of  1891,  Supreme  Court  has  jurisdiction  to 
directly  review  question  of  Circuit  Court  jurisdiction  resting  on  service 
of  summons.' 

Question  whether  Circuit  Court  has  jurisdiction  on  equity  side  is  not 
contemplated  by  act  of  1891. 

Approved  in  Kittaning  Coal  Co.  v.  Zabriskie,  176  U.  S.  681,  44  L.  Ed. 
637,  20  Sup.  Ct.  1025,  Tucker  v.  McKay,  164  U.  S.  701,  41  L.  Ed.  1180. 
17  Sup.  Ct.  1001,  Murphy  v.  Colorado  Pa  v.  Co.,  166  U.  S.  719,  41  L.  Ed. 
1188, 17  Sup.  Ct.  997,  Blythe  Co.  v.  Blythe,  172  U.  S.  644,  48  L.  Ed.  1183, 
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19  Sup.  Ct.  873,  Blythe  v.  Hinckley,  173  U.  S.  607,  43  L.  Ed.  785, 19  Sup. 
Ct.  499,  and  Crawford  v.  McCarthy,  148  Fed.  200,  201,  78  C.  C.  A.  356, 
reaffirming  rule;  Venner  v.  Great  Northern  Ry.  Co.,  209  U.  S.  35,  52 
L.  Ed.  670,  38  Sup.  Ct.  328,  Circuit  Court  has  jurisdiction  of  stock- 
holder's suit  against  corporation,  although  bill  must  be  dismissed  for 
noncompliance  with  equity  rule  94;  Bien  v.  Robinson,  208  U.  S.  426,  52 
L.  Ed.  558,  28  Sup.  Ct.  379,  where  objection  to  jurisdiction  of  Circuit 
Court  is  to  its  authority  to  compel  repayment  of  assets  withheld  from  re- 
ceiver, its  power  as  Federal  court  is  not  questioned,  and  case  cannot  be 
certified  directly  to  Supreme  Court  under  section  5  of  Judiciary  Act  of 
1891;  Louisville  Trust  Co.  v.  Knott,  191  U.  S.  233,  234,  235,  48  L.  Ed.  162, 
163,  24  Sup.  Ct.  122,  123,  holding  question  whether  Circuit  Court  has  au- 
thority to  administer  trust  estate  after  suit  brought  in  State  court  of 
concurrent  jurisdiction  is  not  within  act  1891;  Illinois  C.  R.  R.  Co.  v. 
Adams,  180  U.  S.-35,  45  L.  Ed.  412,  21  Sup.  Ct.  253,  holding  objection 
that  plaintiff  in  suit  for  injunction  against  taxes  has  not  complied  with 
equity  rule  94  is  not  jurisdictional;  Southern  Pae.   Co.  v.  Arlington 
Heights  Fruit  Co.,  191  Fed.  109,  111  C.  C.  A.  581,  in  suit  to  enjoin 
enforcement  of  interstate  rate  as  unlawful,  right  of  defendant  to  be 
sued  in  district  of  his  residence  is  not  waived  by  special  appearance  to 
challenge  jurisdiction,  although  he  combines  with  his  plea  to  jurisdiction 
0ver  his  person,  plea  to  jurisdiction  of  court  as  court  of  equity  to 
Q«termine  cause;  Morrisdale  Coal  Co.  v.  Pennsylvania  R.  Co.,  183  Fed. 
**43>  106  C.  C.  A.  269,  dismissal  for  want  of  jurisdiction  of  subject 
*tt€r  of  action  for  damages  in  Federal  court  for  violation  of  Inter- 
**  Commerce  Act,  is  reviewable  on  writ  of  error  by  Circuit  Court  of 
4/#k?aL&;  In  re  New  England  Breeders'  Club,  169  Fed.  588,  95  C.  C.  A. 
#/    t*r*±ere  bankruptcy  proceeding  is  dismissed  for  want  of  jurisdiction, 


&-*,<*=*=  is  entitled  to  have  orders  of  dismissal  reviewed  in  Circuit  Court 
0f  ^¥»I>eals ;  In  re  Shoesmith,  135  Fed.  688,  68  C.  C.  A.  322,  where  bank- 
ruptcy court  had  jurisdiction  of  parties  and  subject  matter,  that  petition 
was  <*«fective  did  not  deprive  court  of  jurisdiction  to  permit  amended 
J* J      0l»  more  than  four  months  after  act  of  bankruptcy;  The  Resolute, 

dict-1^'     S'  442>  42  L'  Ed'  536'  18  SUP'  Ct'  114,  District  Court  has  Juris" 
R    -j1"??*     of   libel  for  wages   accruing  under   State   court   receivership; 

Su  ^  etc-  Assn*  of  Dakota  v-  Price>  169  U-  S-  46>  42  L-  Ed-  655>  18 

.  -p/L     *^t_    251,  arguendo. 

j^3    s  *~***guished  in  Board  of  Trade  v.  Hammond  Elevator  Co.,  198  U.  S. 
u  '   ^^4:,  49  L.  Ed.  1116,  25  Sup.  Ct.  740,  question  of  validity  of  service 


^  ^ons  as  agents  of  foreign  corporation  involves  jurisdiction  so  as 

ftcv£    ^**^.in  direct  appeal  to  Supreme  Court;  Shepard  v.  Adams,  168  U.  S. 

'   ^^3,  42  L.  Ed.  603,  18  Sup.  Ct.  215,  and  Powers  v.  Chesapeake  etc. 

£   C<>M  169  U.  S.  96,  42  L.  Ed.  674,  18  Sup.  Ct.  265,  where  decision 

^^    'Wholly  denied  jurisdiction. 

^Jurisdiction  of  Federal  Circuit  Court  of  Appeals  to  review  question 
of  jurisdiction  of  Circuit  Court.    Note,  9  Ann.  Cas.  387. 
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Circuit  Court  may  entertain  suit  where  diverse  citizenship  appears 
and  thdre  is  jurisdiction  of  subject  matter. 

Approved  in  First  Nat.  Bank  v.  King,  186  U.  S.  204,  46  L.  Ed.  1127, 
22  Sup.  Ct.  900,  holding  .no  direct  appeal  from  Circuit  to  Supreme 
Court  lies,  nnder  act  1891,  where  Circuit  Court  had  and  exercised 
jurisdiction  and  certified  no  jurisdictional  question;  dissenting1  opinion 
in  Giles  v.  Harris,  189  U.  S.  489,  47  L.  Ed.  913,  23  Sup.  Ct.  647,  majority 
holding  certificate  of  jurisdiction  cannot  limit  Supreme  Court  to  review 
of  jurisdictional  question  where  case  involves  constitutionality  of  State 
Constitution. 

Miscellaneous.  Cited  in  Easton  v.  Chicago  Hotel  Co.,  231  U.  S.  738, 
58  L.  Ed.  461,  34  Sup.  Ct.  317,  dismissing  for  want  of  jurisdiction. 

161  17.  8.  359-375,  40  L.  Ed.  732,  16  Sup.  Ct.  526,  GRAVES  V.  8AIJNE  CO. 

County  cannot  deny  validity  of  aid  bonds  issued  in  payment  of  sub- 
scription on  condition  afterwards  waived. 

Distinguished  in  Bolles  v.  Perry  Co.,  92  Fed.  479,  34  C.  C.  A.  478, 
in  absence  of  recitals,  failure  to  comply  with  essentials  is  good  defense. 

Tailure  of  railroad  to  comply  with  conditions  on  which  railroad  aid 
bonds  issued  as  defense  to  them  in  hands  of  bona  fide  holder. 
Note,  19  L.  R.  A.  (N.  S.)  851,  852. 

County  is  estopped  to  deny  validity  of  refunding  bonds  where  it  has 
recognized  original  issue. 

Approved  in  Hamilton  County  v.  Montpelier  Sav.  Bank  etc.  Co.,  157 
Fed.  22,  84  C.  C.  A.  523,  provision  of  Illinois  Constitution  limiting  in- 
debtedness of  municipality  does  not  apply  to  existing  indebtedness  and 
funding  bonds  exceeding  such  limitation  are  valid;  Wesson  v.  Saline 
Co.,  73  Fed.  918,  20  C.  C.  A.  227,  and  Graves  v.  Saline  Co.,  73  Fed.  921, 
20  C.  C.  A.  118,  following  rule;  Heed  v.  Commissioners  of  Cowley  Co., 

82  Fed.  719,  certification  by  proper  person  of  prerequisites  to  bond  issue 
estops  municipality;  Board  of  Commrs.  of  Kiowa  County  v.  Howard, 

83  Fed.  298,  27  C.  C.  A.  531,  and  Huron  v.  Second  Ward  Sav.  Bank, 
86  Fed.  276,  30  C.  C.  A.  38,  recital  of  refunding  estops  municipality  as 
against  innocent  purchaser. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.  Note, 
L.  R.  A.  1915A,  975. 

Municipality  cannot  be  estopped,  by  admissions  or  recitals,  to  deny 
validity  of  unauthorized  bonds. 

Approved  in  Green  County  v.  Shortell,  116  Ky.  134,  75  S.  W.  257, 
payment  of  interest  on  bonds  by  county  for  some  years  does  not  estop 
it  to  show  their  invalidity. 

Miscellaneous.  Cited  in  Graves  v.  Saline  County,  104  Fed.  62,  43 
C.  C.  A.  414,  holding,  under  Illinois  decisions,  interest  is  not  recoverable 
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on  interest  coupons  from  county  bonds  after  maturity  in  absence  of 
agreement  therefor. 

161  U.  S.  375-397,  40  I».  Ed.  788,  16  Sap.  Ot.  502,  SPALDING  ▼.  MASON. 
Interest  is  allowable  upon  failure  to  account  from  date  of  demand. 
Approved  in  Consaul  v.  Cummings,  222  U.  S.  273,  56  L.  Ed.  198,  32 
Sup.  Ct.  83,  in  suit  for  accounting  of  affairs  of  special  partnership  of 
attorneys,  where  surviving  partner  neglects  or  refuses  to  account,  in- 
terest is  chargeable  from  filing  of  bill ;  Clark  v.  Smallwood,  156  Fed.  414, 
right  of  bank  to  interest  on  advances  made  is  implied,  and  right  is  not 
lost  by  failure  to  furnish  statements  of  account  to  debtor  when  re- 
quested; Freygang  v.  Vera  Cruz  &  P.  R.  Co.,  154  Fed.  646,  83  C.  C.  A. 
414,  in  suit  in  Maryland  for  accounting  on  contract  made  in  Missouri 
for  construction  of  railroad  bridge  in  Mexico,  contractor  is  entitled 
to  interest  on  balance  due  from  date  of  demand  or  bringing  of  suit 
under  Revised  Statutes  of  Missouri,  1899,  section  3705. 

Interest  is  chargeable  where  one  having  means  of  determining  indebt- 
edness fails  to  tender  amount  admittedly  due. 

Approved  in  American  Bonding  Co.  v.  Richardson,  214  Fed.  903,  131 
C.  C.  A.  565,  where  surety  sues  trustee  to  escape  liability  on  bond  for 
defalcation  of  cotrustee  in  May,  1909,  and  decree  denying  such  relief 
and  allowing  recovery  on  bond  is  not  reached  until  July,  1912,  court 
properly  charged  surety  with  interest  from  date  of  filing  bill;  Southern 
Pac.  Ry.  Co.  v.  United  States,  186  Fed.  744,  108  C.  C.  A.  607,  on  re- 
covery by  United  v  States  against  railroad  under  act  of  1836  for  land 
erroneously  patented  to  railroad  and  sold  to  bona  fide  purchasers,  allow- 
ance of  interest  from  date  of  act  was  not  erroneous  where  railroad 
received  price  of  land  prior  to  that  time;  Council  v.  Hixon,  11  Ga.  App. 
827,  76  S.  E.  608,  under  agreement  to  pay  attorney  five  per  cent  of 
value  of  timber  to  be  acquired  as  result  of  attorney's  efforts,  claim  of 
attorney  becomes  liquidated  demand  upon  performance  of  services,  and 
bears  interest  from  date  when  jury  fixed  value;  Laycock  v.  Parker,  103 
Wis.  182,  79  N.  W.  334,  allowing  interest  from  beginning  of  mechanic's 
lien  suit  on  items  allowed. 

161  U.  S.  397-412,  40  L.  Ed.  746,  16  Sup.  Ot.  571,  HANSEN  ▼.  BOYD. 
Whether  contract  is  wagering  contract  Is  question  for  jury. 
Approved  in  Ware  &  Leland  v.  Heiss,  133  Iowa,  287,  110  N.  W.  595, 
denying  recovery  of  commissions  by  broker  on  contracts  for  speculation 
in  wheat,  where  there  was  no  actual  delivery  of  grain. 

Appellate  court  will  presume  there  was  evidence  for  jury  in  absence 

of  motion  to  direct  verdict. 

•    Approved  in  Nashua  Savings  Bank  v.  Anglo-American  Land  etc.  Co., 

189  U.  S.  231,  47  L.  Ed.  787,  23  Sup.  Ct.  519,  holding  where  court 

charged  that  "call"  had  been  proved  and  exceptions  did  not  state  all 
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facts  in  evidence,  appellate  court  might  infer  that  evidence  supported 
a  legal  call,  affirming  108  Fed.  766,  48  C.  C.  A.  15,  holding  where  record 
does  not  purport  to  contain  all  the  evidence  question  whether  lower  court 
erred  in  refusing  to  direct  for  defendant  cannot  be  considered;  Mc- 
Cutcheon  v.  Hall  Capsule  Co.,  101  Fed.  548,  549,  41  C.  C.  A.  494,  holding 
appellate  court  will  not  review  question  of  validity  of  contract  where 
question  was  submitted  to  jury  without  objection  to  charge. 

Distinguished  in  dissenting  opinion  in  Nashua  Sav.  Bank  v.  Anglo- 
American  Land  etc.  Co.,  108  Fed.  767,  48  C.  C.  A.  15,  majority  holding 
where  record  does  not  contain  all  the  evidence  question  of  error  in 
directing  for  plaintiff  instead  of  defendant  cannot  be  considered. 

Board  of  trade  regulations  are  admissible  where  evidence  tends  to 
show  contract  in  reference  thereto. 

Approved  in  Haven  &  Clement  v.  James,  172  Fed.  259,  fact  that  con- 
tract for  purchase  or  sale  of  cotton  on  New  York  Cotton  Exchange  for 
future  delivery,  made  by  broker  on  behalf  of  customer,  is  settled  be- 
tween brokers  by  setting  it  off  against  other  contracts,  as  permitted  by 
rules  of  exchange,  does  not  render  it  invalid  as  between  broker  and 
customer  without  knowledge  of  rules. 

Objection  to  refusal  to  direct  verdict  is  waived  by  introducing  evi- 
dence. 

Approved  in  Burton  v.  United  States,  142  Fed.  60,  23  C.  C.  A.  243, 
reaffirming  rule ;  Perovich  v.  United  States,  205  U.  S.  91,  51  L.  Ed.  723, 
27  Sup.  Ct.  456,  holding  trial  court  properly  refused  to  instruct  jury 
to  bring  in  verdict  of  not  guilty  on  ground  that  corpus  delicti  had  not 
been  proved,  although  there  was  no  witness  to  homicide  and  identifica- 
tion of  body  of  victim  was  not  perfect;  Atlantic  Coast  Line  R.  Co.  v. 
Thompson,  211  Fed.  893,  128  C.  C.  A.  267,  in  action  for  personal  in- 
.  juries,  revived  after  death,  objection  that  evidence  does  not  support 
cause  of  action  is  waived  by  failure  to  move  for  nonsuit  or  directed 
verdict;  Alaska  Fishermen's  Packing  Co.  v.  Chin  Quong,  202  Fed.  710, 
121  C.  C.  A.  169,  in  action  on  contract  for  services  in  operating  defend- 
ant's cannery,  error  in  denial  of  nonsuit  at  close  of  plaintiff's  testimony 
is  waived  by  defendant's  introduction  of  testimony  without  moving  for 
directed  verdict  at  close  of  all  evidence;  Alaska  Pacific  S.  S.  Co.  v. 
Egan,  202  Fed.  868,  121  C.  C.  A.  225,  in  action  for  personal  injuries 
against  owner  of  vessel  by  employee,  right  of  defendant  to  assign  error 
on  denial  of  motion  for  nonsuit  is  waived  by  his  introduction  of  testi- 
mony and  failure  to  request  directed  verdict;  Rimmerman  v.  United 
States,  186  Fed.  311,  108  C.  C.  A.  385,  in  prosecution  for  misuse  of 
mails  in  scheme  to  defraud,  sufficiency  of  evidence  to  sustain  conviction 
cannot  be  reviewed  on  error  where  defendants  made  no  request  for 
directed  verdict  at  close  of  all  evidence;  Simpson  v.  United  States,  184# 
Fed.  820,  107  C.  C.  A.  89,  appellate  court,  in  absence  of  request  for 
directed  verdict  at  close  of  all  evidence,  cannot  review  sufficiency  of 
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evidence  to  sustain  conviction  in  prosecution  for  wrongful  inclosure  of 
public  land;  Kenefick  v.  Norwich  Union  Fire  Ins.  Society,  205  Mo.  311, 
103  S.  W.  961,  in  action  on  fire  policy,  defendant,  at  close  of  evidence, 
excepting  to  overruling  of  demurrer  to  evidence,  is  not  estopped  by 
requested  instructions  to  object  on  appeal  to  court's  overruling  of  de- 
murrer to  evidence;  Heller  v.  Ferguson,  189  Mo.  App.  492,  176  S.  W. 
1128,  in  action  for  breach  of  contract  for  sale,  where  there  was  no  de- 
murrer to  evidence,  but  both  parties  join  in  submitting  issues  to  jury, 
unsuccessful  party  cannot  on  appeal  contend  that  evidence  was  insuffi- 
cient to  go  to  jury;  Boone  County  Lumber  Co.  v.  Niedemeyer,  187 
Mo.  App.  186,  173  S.  W.  59,  in  action  on  contract,  defendant  failing  to 
demur  to  evidence,  and  joining  with  plaintiff  in  asking  instruction  on 
issue  whether  there  was  contract  between  defendant  and  another  for 
plaintiff's  benefit,  cannot  question  sufficiency  of  evidence  on  appeal; 
Cincinnati  Traction  Co.  v.  Durack,  78  Ohio  St.  255,  14  Ann.  Oas.  218, 
85  N.  £.  41,  in  action  for  wrongful  death,  defendant  waives  exception 
to  overruling  of  motion  for  directed  verdict  by  introducing  evidence  and 
failing  to  renew  motion  at  close  of  all  evidence. 

Distinguished  in  Alta  Inv.  Co.  v.  Worden,  25  Colo.  218,  53  Pac.  1047, 
distinguishing  motions  to  direct  verdict  to  nonsuit. 

Waiver  of  exception  to  denial  of  application  to  take  case  from  jury 
by  subsequent  introduction  of  evidence.  Note,  14  Ann.  Gas.  222, 
223. 

Appellate  court  will  not  consider  objection  that  Instruction  was  not 
warranted  unless  record  contains  evidence. 

Approved  in  Krause  v.  United  States,  147  Fed.  445,  78  C.  C.  A.  642, 
finding  presumed  to  be  supported  by  evidence  where  evidence  not  in 
record. 

Broker's  act,  changing  order  from  May  to  June  wheat,  Is  not  ratified 
by  mere  retention  of  statement. 

Approved  in  Norfolk  Sand  etc.  Corp.  v.  Ohio  Locomotive  Crane  Co., 
217  Fed.  29,  133  C.  C.  A. '135,  in  action  for  balance  of  price  of  crane, 
evidence  is  insufficient  to  show  ratification  by  seller  of  agreement  of 
agent  to  accept  old  crane  of  buyer  as  part  payment;  Barrett  v.  Twin 
City  Power  Co.,  118  Fed.  868,  holding  failure  to  return  order  for  deliv- 
ery of  bonds  did  not  constitute  estoppel  where  he  had  previously  insisted 
upon  bonds  or  cash. 

Rights  and  duties  inter  se  of  stockbroker  and  customer.  Note, 
Ann.  Oas.  1915B,  908,  914. 

Appellate  or  trial  court  may  allow  party  to  enter  remittitur  of  part 
of  verdict. 

Approved  in  Railway  Mail  Assn.  v.  Dent,  213  Fed.  984,  L.  R.  A. 
1915A,  314,  130  C.  C.  A.  387,  where  insured  under  accident  policy  came 
in  contact  with  poison  ivy  in  May,  1909,  and  died  June,  23,  1909,  and 
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by-laws  of  insurer  provided  for  payment  of  three  thousand  dollars,  but 
on  June  8th,  by-laws  were  amended  increasing  amount  to  four  thousand 
dollars,  beneficiary  was  only  entitled  to  three  thousand  dollars,  and  must 
file  remittitur  of  one  thousand  dollars  of  four  thousand  dollars  allowed 
by  trial  court ;  Van  Boskerck  v.  Torbert,  184  Fed.  422,  107  C.  C.  A.  383, 
appellate  court  will  not  reverse  excessive  judgment  for  damages   for 
failure  to  deliver  goods  under  contract  of  sale  if  defendant  in  error 
files  remittitur  of  excess  within  ten  days;  Copley  v.  Ball,  176  Fed.  692, 
100  C  C.  A.  234,  where  plaintiffs  in  ejectment  recovered  general  verdict, 
court  may  allow  them  to  remit  same  as  to  lands  not  covered  by  their 
proof  of  title;  Armour  &  Co.  v.  Skene,  153  Fed.  258,  82  C.  C.  A  385, 
in  action  for  injuries  to  plaintiff  caused  by  defendant's  runaway  team 
left  unattended  in  street,  judgment  refusing  new  trial  on  condition  of 
remittitur  of  three  thousand  ^ve  hundred  dollars  of  ten  thousand  -dol- 
lars damages  awarded,  is  affirmed;  Daigneau  v.  Grand  Trunk  Ry.  Co., 
153  Fed.  593,  where  verdict  awarding  damages  for  personal  injuries  in 
Federal  court  is  excessive,  court  may  require  remittitur  of  stated  sum 
as   condition   to   overruling  of   motion   for  new  trial;   Cunningham   v. 
Underwood,  116  Fed.  806,  53  C.  C.  A.  99,  holding  joint  judgment  for 
libel  will  not  be  reversed   for  erroneous  charge  leading  to  judgment 
against  one  for  punitive  damages  where  last  judgment  was  remitted 
before  appeal ;  Davis  Iron  Works  Co.  v.  White,  31  Colo.  88,  71  Pac.  386, 
upon  excessive  verdict  for  personal  injuries,  court  cannot  order  remis- 
sion of  excess,  but  must  grant  new  trial;  Robinson  v.  Hillman,  36  App. 
D.  C.  250,  in  action  for  damages  for  interference  with  use  of  easement 
motion  to  file  remittitur  of  amount  recovered  under  second  count  is 
granted. 

Distinguished  in  New  York  etc.  R.  Co.-  v.  Niebel,  214  Fed.  957,  131 
C.  C.  A.  248,  error  in  instruction  on  measure  of  damages  to  be  awarded 
for  benefit  of  widow  and  children  of  person  negligently  killed  arising 
from  emphasis  of  loss  of  society  cannot  be  cured  on  appeal,  as  court 
cannot  ascertain  what  portion  was  for  loss  of  society  as  distinguished 
from  loss  of  support;  Farrar  v.  Wheeler,  145  Fed.  488,  75  C.  C.  A. 
386,  where,  in  action  for  injuries  to  minor,  only  error  was  permitting 
recovery  for  loss  of  services,  appellate  court  will  not  limit  new  trial 
to  estimate  of  such  services,  to  be  deducted  from  verdict  already 
rendered;  Southern  Pac.  Co.  v.  Fitchett,  9  Ariz.  137,  80  Pac.  363,  in 
action  for  personal  injuries  where  verdict  was  excessive  as  result  of 
passion  or  prejudice,  court  could  not  permit  entry  of  remittitur,  but 
must  order  new  trial. 

When  has  a  broker  earned  his  commission.    Note,  139  Am.  St.  Rep. 
229. 

Admissibility   of  parol   evidence   to  show   illegality   of   contract. 
Note,  16  Ann.  Gas.  389. 
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161  U.  8.  412-434,  40  L.  Ed.  701,  16  Sup.  Ok  576,  UNITED  STATES  v. 
STANFORD. 

Stockholders  in  Pacific  railroads  ware  not  made  liable  for  failure  of 
corporation  to  pay  subsidy  bonds. 

Approved  in  Oregon  etc.  R.  R.  Go.  v.  United  States,  238  U.  S.  416, 
59  L.  Ed.  1389,  35  Snp.  Ct.  908,  proviso  in  grant  of  land  to  railroad  by 
act  of  1866  for  sale  to  settlers  is  not  condition  subsequent  for  violation 
of  which  land  is  subject  to  forfeiture,  but  such  conditions  are  enforce- 
able and  railroad  is  enjoined  from  further  violation  of  them  or  dis- 
posing of  lands  or  cutting  timber  therefrom. 

California  constitutional  and  statutory  provisions  could  mot  make  stock- 
holders liable  on  Pacific  railroad  bonds. 

Approved  in  Downer  v.  Union  Land  Co.,  113  Minn.  415,  129  N.  W. 
778,  holding  in  action  by  judgment  creditor  of  corporation  to  compel 
stockholders  to  pay  difference  par  value  of  stock  and  what  they  paid 
for  it  to  satisfy  judgment,  that  agreement  in  bonds  not  to  hold  stock- 
holder liable  for  payment  of  bonds  is  no  defense. 

The  right  of  corporations  to  assess  their  stockholders.  Note,  76 
Am.  St.  Rep.  129. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  434. 

Miscellaneous.  Cited  in  Southern  P.  R.  R.  Co.  v.  United  States,  183 
U.  S.  527,  46  L.  Ed.  312,  22  Sup.  Ct.  157,  holding  each  of  two  railroads 
claiming,  under  contemporaneous  overlapping  grants,  takes  an  undi- 
vided moiety  of  lands  within  the  conflict;  dissenting  opinion  in  Central 
Pac.  R.  R.  Co.  v.  California,  162  U.  S.  161,  40  L.  Ed.  927,  16  Sup.  Ct. 
792,  majority  holding  State  court's  decision  that  tax  was  solely  on  State 
franchise  conclusive. 

161  U.   S.   434-446,   40  I*.   Ed.   760,   16   Sup.   Ct   613,   EVANSVTLLB   ▼. 
DENNETT. 

Municipal  bonds,  reciting  issue  in  pursuance  of  legislative  act  and  city 
ordinances,  do  not  put  purchaser  upon  inquiry. 

Approved  in  Fairfield  v.  Rural  Independent  School  Dist.,  116  Fed. 
840,  841,  842,  54  C.  C.  A.  342,  holding  innocent  purchaser  of  school  dis- 
trict bonds  reciting  compliance  with  authorizing  statute  is  not  charge- 
able with  notice  of  contents  of  resolution  mentioned  therein;  Rathbone 
v.  Board  of  Commrs.  of  Kiowa  County,  83  Fed.  131,  27  C.  C.  A.  477, 
sustaining  right  of  bona  fide  purchaser,  notwithstanding  overissue. 

Municipality  cannot  deny  regularity  of  bonds  reciting  issue  in  con- 
formity with  statute  and  ordinance. 

Approved  in  Board  of  Commrs.  of  Stanly  Co.  v.  Color,  190  U.  S.  448, 
47  L.  Ed.  1133,  23  Sup.  Ct.  815,  holding  bona  fide  purchasers  may  rely 
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upon  recitals  in  county  bonds  that  same  were  issued  pursuant  to  State 
law  in  payment  for  stock  subscriptions,  affirming  113  Fed.  706,  711,  51 
C.  C.  A.  379,  Waite  v.  Santa  Cruz,  184  U.  S.  317,  46  L.  BcL  564,  22  Sup. 
Ct.  332,  holding  recitals  in  refunding  bonds  that  they  are  such  and  are 
issued  in  conformity  with  State  statutes  estop  city  to  deny  validity  of 
original  indebtedness ;  Piatt  v.  Hitchcock  County,  139  Fed.  931,  932,  933, 
71  C.  C.  A.  649,  recitals  of  municipal  officials  that  bonds  have  been 
issued  in  compliance  with  law  estops  them  from  setting  up  their  own 
nonperformance  of  condition  precedent,  especially  where  interest  paid 
for  many  years;  Gamble  v.  Rural  Ind.  School  District,  132  Fed.  520, 
recital  in  school  district  bonds  that  they  were  issued  in  pursuance  of 
law  authorizing  only  refund  of  outstanding  indebtedness,  estops  dis- 
trict as  against  innocent  holder  for  value;  Wetzell  v.  City  of  Paducah, 
117  Fed.  654,  holding  recitals  by  officers  and  council  of  city  give  powers 
from  which  authority  to  determine  conditions  precedent  to  bond  issue 
may  be  inferred  to  bind  city ;  City  of  Pierre  v.  Dunscomb,  106  Fed.  616, 
45  C.  C.  A.  499,  holding  certificate  on  face  of  municipal  bonds  import- 
ing issuance  for  valid  indebtedness  as  prescribed  estop  city  as  against 
bona  fide  purchaser;  Village  of  Kent  v.  Dana,  100  Fed.  60,  63,  40 
C.  C.  A.  281,  holding  municipal  corporation  having  power  to  issue  re- 
funding bonds  cannot  deny  truth  of  recitals  stating  that  such  bonds 
complied  with  the  law ;  Pickens  Tp.  v.  Post,  99  Fed.  661,  holding  recitals 
in  municipal  bonds  conclusive  in  favor  of  bona  fide  purchaser  from  one 
having  notice  of  infirmities;  Miller  v.  Perris  Irr.  District,  99  Fed.  145, 
holding  irrigation  district,  authorized  to  issue  bonds,  is  estopped  by 
recital  by  directors  of  compliance  with  statute  to  assert  irregularity  in 
issue  and  disposal  thereof;  Wesson  v.  Town  of  Mt.  Vernon,  98  Fed. 
810,  39  C.  C.  A.  301,  holding  township  estopped  by  recitals  to  deny 
legality  of  indebtedness  for  which  refunding  bonds  were  issued ;  Second 
Ward  Sav.  Bank  v.  Huron,  80  Fed.  662,  and  Township  of  Ninety-Six 
v.  Folsom,  87  Fed.  308,  30  C.  C.  A.  657,  where  full  compliance  with 
statute  was  recited;  Heed  v.  Commissioners  of  Cowley  Co.,  82  Fed.  719, 
where  vote  did  not  authorize  optional  payment  before  maturity;  Waite 
v.  Santa  Cruz,  89  Fed.  631,  under  refunding  act;  State  v.  Wichita 
County,  62  Kan.  502,  64  Pac.  47,  holding  county  estopped  by  recitals 
in  refunding  bonds  to  deny  that  the  debt  refunded  was  bonded  indebt- 
edness represented  by  bonds  outstanding  two  years. 

Distinguished  in  Peck  v.  Hempstead,  27  Tex.  Civ.  86,  87,  65  S.  W. 
656,  657,  holding  bonds  issued  by  mayor  and  secretary  setting  forth 
ordinance  which  had  not  been  passed  are  void  and  unenforceable, 
although  city  used  proceeds. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 
L.  R.  A.  1915A,  920,  937,  940,  950,  954,  961,  962,  979. 


Bona  fide  purchasers  need  not  examine  ordinances  and  records  to  deter- 
mine truth  of  recitals  in  bonds. 
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Approved  in  County  of  Presidio  v.  Noel- Young  Bond  etc.  Co.,  212 
U.  S.  67,  69,  70,  53  L.  Ed.  406,  407,  29  Sup.  Ct.  237,  where  officers  having 
authority  to  issue  bonds  have  also  authority  to  determine  that  condition 
precedent  have  been  performed,  recitals  in  bond  that  they  are  issued  in 
virtue  of  statute  imports  compliance  with  statute  upon  which  bona  fide 
purchaser  may  rely;  City  of  Colorado  v.  Harrison,  228  Fed.  895,  request 
by  both  parties  for  directed  verdict  amounts  to  request  that  court  find 
facts,  and  reviewing  court  must  affirm  judgment  for  plaintiff,  where  his 
evidence  not  only  makes  prima  facie  case  but  fully  supports  finding; 
Inhabitants  of  Town  of  Harmony  v.  Truman,  212  Fed.  8,  128  C.  C.  A. 
544,  recital  in  bonds  issued  by  selectmen  of  town  to  aid  railroad  con- 
struction that  bonds  were  issued  in  conformity  with  vote  of  municipal- 
ity imposing  conditions,  did  not  estop  town  to  deny  compliance  with 
conditions,  where  selectmen  were  not  authorized  to  determine  question 
of  performance ;  Town  of  Aurora  v.  Gates,  208  Fed.  104,  105,  106,  107, 
L.  R.  A.  1915A,  910,  125  C.  C.  A.  329,  where  legislature  of  Colorado  em- 
powered mayor  and  recorder  to  issue  bonds  for  waterworks,  certificate 
in  bonds  signed  by  mayor,  attested  by  clerk  and  official  seal  of  town, 
that  conditions  had  been  complied  with,  estops  town  from  defeating 
bonds  in  hands  of  innocent  purchaser;  Truman  v.  Inhabitants  of  Town 
of  Harmony,  205  Fed.  554,  where  town  authorized  bond  issue  in  aid  of 
projected  railroad  to  be  exchanged  for  railroad  stock  of  equal  par  value 
and  bonds  after  exchange  were  sold  to*  bona  fide  purchaser,  fact  that 
stock  was  worthless  did  not  affect  town's  liability  on  bonds;  Hamilton 
County  v.  Montpelier  Sav.  Bank  etc.  Co.,  157  Fed.  28,  84  C.  C.  A.  523, 
recital  in  funding  bonds  that  they  were  issued  under  statute  by  author- 
ized county  officers  estopped  county  as  against  bona  fide  purchaser 
to  deny  validity;  City  of  Defiance  v.  Schmidt,  123  Fed.  6,  7,  8,  59 
C.   C.   A.    159    (affirming  Schmidt   v.    Defiance,   117   Fed.    706,  hold- 
ing bona  fide  purchaser  may  rely  on  recitals  that  bonds  were  issued 
pursuant   to   Ohio   laws   where   general   laws    authorized    such    issue, 
although  special  act  was  invalid;  City  of  Beatrice  v.  Edminson,  117  Fed. 
434,  54  C.  C.  A.  601,  holding  recitals  in  municipal  bonds  estop  city  from 
setting  up  that  the  proposition   submitted  to  voters  was   defective; 
Perris  Irr.  District  v.  Thompson,  116  Fed.  838,  54  C.  C.  A.  336,  holding 
purchaser  of  irrigation  bonds  with  recitals  of  legality,  from  president 
of  irrigation  district  may,  in  absence  of  evidence  impeaching  good  faith, 
rely  on  such  recitals;  Keith  County  v.  Citizens1  Sav.  etc.  Assn.,  116  Fed. 
19,  53  C.  C.  A.  525,  holding  recital  in  bonds  misstating  proposition  in 
pursuance  of  which  such  bonds  were  to  be  issued  cures  such  irregu- 
larity and  estops  county;  City  of  Kearneys.  Woodruff,  115  Fed.  92,  93, 
53  C.  C.  A.  117,  holding  bona  fide  purchaser  of  bonds  issued  in  aid  of 
construction  of  irrigation  ditch  may  rely  upon  recitals  as  to  all  facts 
not  shown  on  face;  Clapp  v.  Marice  City,  111  Fed.  107,  49  C.  C.  A.  251, 
holding  village  estopped,  by  recitals  in  bonds  stating  full  compliance 
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with  statute  and  ordinance,  to  deny  validity  of  indebtedness;  Independ- 
ent School  District  v.  Rew,  111  Fed.  7,  55  L.  R.  A.  364,  49  C.  C.  A.  198, 
holding  school  district  empowered  to  issue  negotiable  bonds  is  estopped 
by  recitals  therein;  Board  of  Commrs.  of  Lake  Co.  v.  Keene  Five  Cents 
Sav.  Bank,  108  Fed.  510,  515,  47.  C.  C.  A.  464,  holding  where  county 
bonds  might  have  been  validly  issued,  in  action  thereon  they  are  pre- 
sumed valid ;  Clapp  v.  Otoe  County,  104  Fed.  481,  485,  45  C.  C.  A.  579, 
holding  county  is  estopped  by  recitals  in  precinct  bonds  that  same  were 
issued  for  purposes  of  and  pursuant  to  law  to  deny  regularity  of  elec- 
.  tion ;  Hughes  County  v.  Livingston,  104  Fed.  311,  315,  43  C.  C.  A.  541, 
holding  authorized  recital  in  municipal  bonds  of  issuance  "in  pursu- 
ance of"  a  legislative  act  estops  municipality  to  claim  nonexistence 
of  fundable  debt ;  Lyon  County  v.  Keene  Five  Cent  Sav.  Bank,  100  Fed. 
340,  40  C.  C.  A.  391,  holding  county  refunding  bonds  issued  under  legis- 
lative enactments  presumed  not  to  have  increased  indebtedness;  Geer 
v.  Board  of  Commrs.  of  Ouray  County,  97  Fed.  442,  38  C.  C.  A.  250, 
holding  county  estopped  by  recitals  to  deny  existence  of  judgments  in 
satisfaction  of  which  bonds  were  issued ;  Grattan  Tp.  v.  Chilton,  97  Fed. 
148,  38  C.  C.  A.  84,  holding  recitals  by  officers  authorized  to  determine 
the  facts  that  bonds  were  issued  in  conformity  with  statute  preclude 
inquiry  into  performance  of  conditions  precedent;  Hayden  v.  Town  of 
Aurora,  57   Colo.   394,  395,  397,  142  Pac.   185,  186,  where  ordinance 
authorizing  issuance  of  bonds  by  municipality  for  purchase  of  water- 
works was  attested  by  mayor  and  recorded  under  heading  reciting  that 
ordinance  had  been  published  as  required  by  law,  and  bonds  recited 
that  ordinance  and  statute  had  been  complied  with,  municipality  was 
estopped  to  attack  bonds  in  hands  of  bona  fide  purchasers  on  ground 
that  ordinance  had  not  been  published  as  required  by  law;  Noel  Young 
Bond  &  Stock  Co.  v.  Mitchell  County,  21  Tex.  Civ.  646,  54  S.  W.  289, 
holding  levy  of  tax  by  commissioner's  court  to  pay  interest  on  bonds 
issued  by  county  judge  pursuant  to  order  authorizing  noninterest  bear- 
ing bonds  is  ratification;  dissenting  opinion  in  City  of  Santa  Cruz  v. 
Waite,  98  Fed.  398,  39  C.  C.  A.  106,  majority  holding  city  not  estopped 
to  deny  validity  of  bonds  by  recitals  of  officers  where  State  law  re- 
quired notice  of  elections  to  set  forth  indebtedness  covered;  Wesson 
v.  Saline  Co.,  73  Fed.  918,  20  C.  C.  A.  227,  Evansville  v.  Dennett,  73 
Fed.  970,  20  C.  C.  A.  142,  and  South  St.  Paul  v.  Lamprecht,  88  Fed.  453, 
31  C.  C.  A.  585,  all  following  rule;  German  Ins.  Co.  v.  Manning,  78 
Fed.  906,  907,  908,  910,  bonds  issued  under  Iowa  code,  §  500,  may  be 
negotiable  in  form;  Dudley  v.  Board  of  Commrs.  of  Lake  County,  80 
Fed.  676,  26  C.  C.  A.  82,  recital  as  to  debt  capacity  is  binding  in  absence 
of  statutory  statement  of  record;  Rollins  v.  Board  of  Commrs.  of  Gun- 
nison County,  80  Fed.  699,  26  C.  C.  A.  91,  where  statutory  certificate 
did  not  show  debt  capacity  exhausted ;  Chilton  v.  Gratton,  82  Fed.  878, 
where  debt  limit  was  peculiarly  within  knowledge  of  issuing  officers; 
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Brown  v.  Ingalls  Twp.,  86  Fed.  263,  30  C.  C.  A.  27,  where  competent 
authority  certifies  compliance  with  prerequisites;  Huron  v.  Second 
Ward  Sav.  Bank,  86  Fed.  279,  30  C.  C.  A.  38,  and  Board  of  Commrs.  of 
Haskell  v.  National  Life  Ins.  Co.,  90  Fed.  231,  32  C.  C.  A.  591,  where 
bonds  recited  compliance  with  refunding  statute ;  Winston  v.  Fort  Worth 
(Tex.  Civ.  App.),  47  S.  W.  746,  arguendo. 

Distinguished  in  Bolles  v.  Perry  Co.,  92  Fed.  479,  34  C.  C.  A.  478,  in 
absence  of  recitals;  City  of  Santa  Cruz  v.  Wykes,  202  Fed.  369,  120 
C.  C.  A.  485,  where  bonds  executed  by  private  corporation  operating 
city  waterworks  contained  no  recital  by  municipal  officers  that  they 
were  issued  in  conformity  with  State  laws  or  city  ordinance  authorizing 
issue,  purchasers  were  charged  with  notice  of  infirmities  in  issue;  Clarke 
v.  Northampton,  105  Fed.  313,  holding  municipality  may  plead  ille- 
gality of  bonds  where  petition  to  county  judge  omitted  words  of  statute 
previously  determined  to  be  jurisdictional;  Town  of  Aurora  v.  Hayden, 
23  Colo.  App.  23,  24,  25,  26,  32,  33, 126  Pac.  1116, 1117,  1119, 1120,  pay- 
ment of  interest  on  town  bonds  invalid  because  issued  under  ordinance 
void  for  want  of  publication  did  not  estop  municipality  from  pleading 
invalidity  in  action  by  innocent  purchaser;  Franklin  Savings  Bank  v. 
Inhabitants  of  Framingham,  212  Mass.  94,  98  N.  E.  926,  statement  of 
town  clerk  made  to  bank  that  note  of  town,  which  bank  afterward  pur- 
chased, was  correct  in  every  respect,  did  not  estop  town  from  showing 
that  signatures  of  selectmen  were  forged. 

Municipality  la  estopped  by  recitals  to  deny  that  bonds  were  lasaea  tor 
stock  duly  subscribed  for. 

Approved  in  First  National  Bank  v.  Nye  County,  38  Nev.  140.  145 
Pac.  938,  county  having  had  benefit  of  money  obtained  by  county  com- 
missioners on  temporary  loan  under  act  of  1903,  is  estopped  to  assert 
there  was  no  emergency  authorizing  commissioners  to  borrow  money. 

Municipal  bond  purchaser  may  assume  that  provisions  of  both  Invalid 
and  valid  act  recited  were  complied  with. 

Approved  in  Truman  v.  Inhabitants  of  Town  of  Harmony,  198  Fed. 
564,  bill  for  equitable  relief  by  holder  of  excessive  issue  of  bonds,  so  far 
as  bonds  were  within  debt  limit,  is  sufficient  against  demurrer,  where 
bill  shows  bonds  were  legally  voted  except  as  to  excess  above  debt  limit ; 
Board  of  Commrs.  of  Wilkes  County  v.  Color,  113  Fed.  728,  51  C.  C.  A. 
399,  holding  recital  that  municipal  bonds  were  issued  under  an  act 
which  is  invalid  does  not  preclude  inquiry  for  other  valid  legislative 
authority. 

161  U.  8.   444-451,   40  L.  Ed.   765,   16   Sup.    Ot.   562,   SWEABINGEN  v. 
UNITED  STATES. 

"Obscene/9  "lewd"  and  'lascivious, "  aa  used  In  section  3893,  Revised 
Statutes,  defined. 
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Approved  in  Standard  Oil  Co.  v.  United  States,  221  U.  S.  59,  Ann. 
Caa.  1912D,  734,  84  L.  R.  A.  (N.  S.)  834,  55  L.  Ed.  644,  31  Sup.  Ct.  502, 
construing  Anti-trust  Act  of  1890  as  prohibiting  all  'contracts  and  com- 
binations amounting  to  unreasonable  restraint  of  interstate  trade,  and 
holding  combination  of  defendants  was  unreasonable  restraint  of  inter- 
state trade  in  petroleum;  Tyomies  Pub.  Co.  v.  United  States,  211  Fed. 
390,  128  C.  C.  A.  47,  holding  in  prosecution  under  section  211,  Penal 
Code,  for  sending  obscene  pictures  through  mail,  that  words  "obscene, 
lewd,  lascivious,"  signify  immorality  having  relation  to  sexual  impur- 
ity; United  States  v.  Kennerley,  209  Fed.  120,  in  prosecution  under 
Criminal  Code,  section  211,  as  amended  1911,  for  sending  obscene  book 
through  mail,  whether  book  is  obscene  is  for  jury;  United  States  v. 
Journal  Co.,  197  Fed.  416,  418,  quashing  indictment  under  section  211, 
Penal  Code,  for  mailing  copies  of  newspaper  containing  accurate  re- 
ports of  testimony  in  murder  trial;  United  States  v.  Dempsey,  188  Fed. 
451,  in  prosecution  for  mailing  nonmailable  letter  in  violation  of  Penal 
Code,  section  211,  as  amended  1909'  by  adding  "filthy,"  whether  letter 
was  filthy  was  for  jury;  Knowles  v.  United  States,  170  Fed.  411,  412, 
95  C.  C.  A.  579,  in  prosecution  under  Revised  Statutes,  section  3893,  for 
mailing  newspaper  containing  obscene  article,  test  is  whether  language 
has  tendency  to  deprave  and  corrupt  morals  of  young  minds,  and  article 
commenting  on  death  of  woman  as  result  of  attempted  abortion  was 
violation  of  statute ;  United  States  v.  O  'Donnell,  165  Fed.  219,  220,  hold- 
ing letter  was  not  obscene  within  meaning  of  Revised  Statutes,  section 
3893,  and  quashing  indictment;  United  States  v.  Benedict,  165  Fed.  222, 
holding  letter  obscene  and  its  mailing  indictable  offense  under  section 
3893,  Revised  Statutes,  and  denying  motion  to  quash  indictment;  Han- 
son v.  United  States,  157  Fed.  750,  85  C.  C.  A.  325,  mailing  pamphlets 
for  curing  diseases  containing  -  vulgar  terms,  in  absence  of  design  to 
pander  to  lascivious  curiosity  or  to  corrupt  morals,  was  not  offense 
within  section  3893,  Revised  Statutes,  prohibiting  mailing  of  obscene 
matter;  United  States  v.  Wroblenski,  118  Fed.  495,  holding  private  let- 
ter charging  writer's  mother  with  adultery  is  not  within  prohibition  of 
Rev.  Stats.,  §  3893 ;  United  States  v.  Moore,  104  Fed.  78,  holding  letter 
questioning  the  chastity  of  the  Virgin  Mary  is  not  within  Rev.  Stats., 
§3893,  penalizing  mailing  of  "obscene,  lewd  or  lascivious"  matter; 
Keck  v.  United  States,  172  U.  S.  446,  43  L.  Ed.  510,  19  Sup.  Ct.  258, 
defining  "smuggling"  by  reference  to  common  law;  United  States 
v.  Reid,  73  Fed.  292,  and  Burton  v.  United  States,  142  Fed.  63,  73 
C.  C.  A.  243,  both  arguendo. 

Distinguished  in  United  States  v.  Musgrave,  160  Fed.  700,  701,  hold- 
ing obscene  letter  mailed  by  husband  to  wife  was  violation  of  Revised 
Statutes,  section  3893,  as  amended  by  act  of  1888,  regardless  of  effect 
on  mind  of  addressee;  United  States  v.  Clifford,  104  Fed.  298,  holding 
insufficient  on  demurrer  indictment  under  Rev.  Stats.,   §  3893,  which 
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does  not  allege  that  defendant  knew  papers  mailed  contained  nonmail- 
able matter. 

Construction  of  "and"  as  "or"  and  vice  versa,  in  construing  stat- 
ute or  ordinance.    Note,  Ann.  Gas.  191SA,  1062. 

Words  of  statute  In  disjunctive  describe  one  offense  and  indictment  in 
three  counts  alleging  that  newspaper  was  obscene,  lewd,  and  lascivious  held 
sufficient. 

Approved  in  Shepard  v.  United  States,  160  Fed.  588,  87  C.  C.  A.  486, 
in  prosecution  under  section  3893,  Revised  Statutes,  indictment  char- 
ging mailing  of  circulars  containing  information  as  to  how  obscene  books 
might  be  obtained  gives  sufficient  description  of  circulars;  Middleby  v. 
Effler,  118  Fed.  262,  55  C.  C.  A.  355,  holding  words  spoken  in  presence 
of  others  charging  plaintiff  with  authorship  of  scurrilous  anonymous 
letters  which  was  claimed  to  be  State's  prison  offense  charge  no  crime; 
State  v.  Maurer,  255  Mo.  162,  Ann.  Gas.  19150,  178,  164  S.  W.  553,  con- 
struing clause  in  section  650,  Revised  Statutes,  as  though  ''or'1  had 
been  used  instead  of  "and"  and  holding  information  charging  sale  of 
imitation  butter  designed  to  be  used  as  substitute  for  butter,  was  suffi- 
cient without  charging  it  was  made  in  semblance  of  butter. 

Necessity  of  deposit  in  mail  to  constitute  offense  of  using  mails  to 
disseminate  obscene  matter.    Note,  7  Ann.  Cas.  125. 

161  IT.  8.  451-458,  40  L.  Ed.  766,  16  Sup.  Ct.  618,  UNION  PAO.  BY.  CO.  ▼. 
O'BRIEN. 

It  is  not  error  to  exclude  question  whether  cut  alleged  to  have  caused 
accident  was  made  as  cuts  were  ordinarily. 

Approved  in  Sheridan  Coal  Co.  v.  C.  W.  Hull  Co.,  87  Neb.  123,  138 
Am.  St.  Rep.  435,  127  N.  W.  220,  where  witness  is  called  to  contradict 
former  witness  testifying  that  certain  things  were  said,  trial  court  may, 
in  its  discretion,  permit  leading  questions. 

Competency  of  witness  to  testify  to  knowledge  of  another  person. 
Note,  21  Ann.  Gas.  1074,  1075. 

Railroad  failing  to  provide  suitable  and  safe  materials  in  construction 
will  be  liable  to  employee  injured. 

Approved  in  Reese  v.  Philadelphia  etc.  Ry.  Co.,  239  U.  S.  465,  60 
L.  Ed.  387,  36  Sup.  Ct.  135,  affirming  nonsuit  in  action  for  death  of  fire- 
man resulting  from  contact  of  his  body,  while  leaning  from  engine,  with 
car  on  another  track  in  yards;  Myers  v.  Pittsburgh  Coal  Co.,  233  U.  S. 
192,  58  L.  Ed.  910,  34  Sup.  Ct.  559,  holding  evidence  supported  verdict 
of  jury  that  death  of  miner  found  in  dying  condition  on  track  in  mine 
beneath  overhead  wire  was  due  to  negligence  and  it  should  not  have  been 
set  aside;  Gila  Valley  etc.  Ry.  Co.  v.  Hall,  232  U.  S.  102,  58  L.  Ed.  524, 
34  Sup.  Ct.  229,  allowing  recovery  in  action  for  injuries  to  employee 
resulting  from  defective  velocipede  furnished  by  company,  where  em- 
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ployee  was  not  aware  of  defect  and  it  was  not  plainly  observable  so  as 
to  create  presumption  of  knowledge;  Kreigh  v.  Westinghouse,  Church, 
Kerr  &  Co.,  214  XL  S.  255,  53  L.  Ed.  988,  29  Sup.  Ct.  619,  applying  rule 
in  action  for  injuries  to  employee  working  on  derrick ;  McCabe  etc.  Con- 
struction Co.  v.  Wilson,  209  U.  S.  280,  52  L.  Ed.  793,  28  Sup.  Ct.  558, 
in  action  for  injuries  to  fireman  as  result  of  giving  way  of  railway 
bridge,  this  court  will  not,  in  absence  of  convincing  testimony,  set  aside 
verdict  approved-  by  trial  and  Supreme  Courts  of  Territory  of  Okla- 
homa, especially  where  accident  was  result  of  recurring  conditions; 
Choctaw,  Oklahoma  etc.  R.  R.  Co.  v.  Holloway,  191  U.  S.  338,  48  L.  EcL 
210,  24  Sup.  Ct.  104,  holding  court  need  not  charge  that  company  must 
use  only  reasonable  care  to  furnish  safe  appliances  where  evidence 
shows  such  care  has  not  been  taken;  Choctaw,  Oklahoma  etc.  R.  R.  Co. 
v.  Tennessee,  191  U.  S.  331,  332,  48  L.  EcL  206,  24  Sup.  Ct.  101,  holding 
parts  of  charge  which  do  not  correctly  limit  employer's  liability  for 
failure  to  furnish  safe  appliances  do  not  warrant  reversal  where  charge 
as  a  whole  is  correct;  Choctaw,  Oklahoma  etc.  R.  R.  Co.  v.  McDade,  191 
U.  S.  67,  48  L.  Ed.  100,  24  Sup.  Ct.  25  (affirming  112  Fed.  891,  893, 
50  C.  C.  A.  591),  holding  maintenance  of  water  spout  projecting  over 
tracks  so  low  as  to  strike  brakemen  on  passing  cars  is  negligence  in 
law;  Gulf  Transit  Co.  v.  Grande,  222  Fed.  820,  138  C.  C.  A.  243,  hold- 
ing employer  was  not  liable  for  injuries  to  libelant  employed  in  storing 
cotton  into  hold  of  steamer  caused  by  premature  order  to  winchman  by 
gangwayman ;  Southern  Ry.  Co.  v.  Gadd,  207  Fed.  279,  125  C.  C.  A.  21, 
affirming  judgment  for  plaintiff  in  action  for  injuries  to  fireman  caused 
by  engineer's  sudden  starting  of  train;  Regan  v.  Parker- Washington 
Co.,  205  Fed.  705,  L.  R.  A.  1915F,  810,  123  C.  C.  A.  648,  in  action  for 
injuries  to  person  employed  as  mucker  but  acting  as  helper  and  injured 
by  rock  falling  from  roof,  it  was  error  to  exclude  evidence  that  drillers 
were  charged  with  duty  of  trimming  roof;  Sandidge  v.  Atchison  etc. 
Ry.  Co.,  193  Fed.  872,  878,  113  C.  C.  A.  653,  railroad  freight  conductor 
going  to  -assistance  of  brakeman  on  overloaded  freight-car  on  main 
track  and  killed  by  derailment  of  car,  did  not  assume  risk ;  Puget  Sound 
Electric  Ry.  Co.  v.  Harrigan,  176  Fed.  491,  100  C.  C.  A.  104,  conductor 
on  electric  railroad  injured  while  alighting  on  supposed  platform  at 
place  not  well  lighted  did  not  assume  risks;  Dailey  v.  New  York  etc. 
R.  R.  Co.,  167  Fed.  600,  question  in  action  for  personal  injuries  whether 
railroad  was  negligent  in  failing  to  provide  reasonably  safe  place  to 
work  because  of  making  doors  of  roundhouse  so  narrow  as  to  leave  only 
eleven  inches  between  engine  passing  out  and  posts  on  either  side,  was 
for  jury;  Firment  v.  Berwind-White  Coal  Min.  Co.,  162  Fed.  763,  in 
action  by  servant  for  personal  injuries  resulting  from  explosion  of 
steam-pipe,  instruction  that  it  was  "absolute"  duty  of  employer  to 
provide  reasonably  safe  place  to  work  was  not  erroneous ;  Northern  Pac. 
Ry.  v.  Perry,  116  Fed.  612,  54  C.  C,  A.  65,  holding  evidence  that  water- 
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z    when  forced  up  after  using  would  settle  down  again  warranted 
in  refusing  to  take  case  from  jury;  The  Noranmore,  113  Fed.  369, 
ssing  libel  by  longshoreman  for  injuries  from  hook  where  such 
^wras  reasonably  safe  for  work  in  hand;  Guana  v.  Southern  Pac. 
Ariz.  420,  139  Pac.  784,  employee  killed  in  moving  wide  engine 
ndhouse  by  coming  in  contact  with  post  near  track  did  not,  as 
•    of  law,  assume  risk  resulting  from  use  of  wider  engine  without 
owledge,  where  inability  to  discover  damage  resulted  from  fail- 
provide  artificial  lights ;  Carter  v.  McDermott,  29  App.  D.  C.  154, 
.  A.  (N.  S.)  1103,  holding  street  railway  liable  for  injury  to 
an  in  rear-end  collision  caused  by  failure  of  car  ahead  of  him 
v«  end  light;  Sankey  v.  Chicago  etc.  Ry.  Co.,  118  Iowa,  44,  91 
•     822,  holding  question  of  defendant's  negligence  in  allowing  ice 
;~umulate  in  switchyards  was  properly  submitted  to  jury;  Consoli- 
Oas  etc.  Co.  v.  State,  109  Md.  198,  72  Atl.  656,  in  action  for 'death 
exnan  coming  into  contact  with  live  wire,  expert  cannot  testify  as 
ither  decedent  knew  of  danger  of  wires  with  high  current  and 
r  lineman  could  tell   by  examination   that   covering  was   only 
r  proof  and  not  pure  rubber;  Baltimore  etc.  R.  Co.  v.  Belinski, 
.  456,  67  Atl.  250,  in  action  for  injuries  to  employer  unloading 
of  timber,  question  of  negligence  in  providing  safe  place  to 
as  for  jury;  MeCabe  &  Steen  Const.  Co.  v.  Wilson,  17  Old.  367, 
Pac.  323,  324,  affirming  judgment  for  plaintiff  in  action  for  per- 
injuries  by  fireman  on  construction  train  injured  by  giving  way 
se  span  in  railway  bridge  negligently  repaired  after  washout; 
er  v.  Mammoth  Min.  Co.,  23  Utah,  442,  66  Pac.  801,  holding  em- 
did  not  assume  risk  of  cave-in  where  foreman  assured  him  the 
-^ras  safe;  MeDuffee's  Admx.  v.  Boston  etc.  R.  R.,  81  Vt.  68,  130 
.  Rep.  1019,  69  Atl.  130,  in  action  for  death  of  employee  struck, 
standing  on  top  of  car,  by  water-tank  spout,  evidence  tended  to 
^3eceased  did  not  know  danger;  Morisette  v.  Canadian  Pac.  R.  R. 
Vt.,239,  52  Atl.  520,  holding  it  cannot  be  said,  as  matter  of  law, 
aintenance  of  switch  so  close  to  track  as  to  strike  brakeman  is 
gligence. 

~nty  to  protect  servant  from  material  rolling  down  hillside.    Note, 
46  L.  R.  A.  (N.  S.)  631. 

^afusal  of  Instructlom  covered  by  the  charge  given  Is  not  error, 
roved  in  St.  Louis  Cordage  Co.  v.  Miller,  126  Fed.  503,  63  L.  R.  A. 
H  C.  C.  A.  477,  holding  assumption  of  risk  and  contributory  negli- 
are  distinct  defenses. 

ithdrawal  of  refusal  and  giving  requested  charge  in  substance  as 
affected  by  subsequent  refusal  to  charge  in  original  form.  Note, 
2  L.  R.  A.  (N.  S.)  310. 

XVII— 34 
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Railroad  employee,  located  at  foot  of  mountain,  has  right  to  assume 
company  will  keep  track  and  roadbed  in  good  condition. 

Approved  in  Western  Ry.  of  Alabama  v.  Russell,  144  Ala.  152,  39 
South.  313,  following  rule;  Yazoo  etc.  R.  R.  Co.  v.  Wright,  235  U.  S. 
379,  59  L.  Ed.  279,  35  Sup.  Ct.  130,  affirming  judgment  for  plaintiff  in 
action  for  wrongful  death  of  engineer  resulting  from  colliding  with  coal 
cars  on  yard  track,  where  from  facts  assumption  of  risk  cannot  be  de- 
duced ;  Hodges  v.  Kimball,  104  Fed.  752,  44  C.  C.  A.  193,  holding  com- 
pany having  provided  adequate  rules  for  inspection  of  cars  has  done 
its  duty  unless  inspection  shown  to  have  been  negligently  done ;  Standard 
Forging  Co.  v.  Saffel,  176  Ind.  427,  96  N.  E.  325,  employee  injured  by 
caving  in  of  sides  of  pit  which  he  was  digging,  did  not  assume  risk, 
where  evidence  shows  he  had  no  knowledge  of  danger;  Missouri  etc. 
Ry.  Co.  v.  Wilhoit,  6  Ind.  Ter.  543,  98  S.  W.  344,  holding  railroad  liable 
for  injuries  to  servant  resulting  from  failure  of  foreman  to  inspect  hand- 
car; Gordon  v.  Chicago  etc.  Ry.  Co.,  129  Iowa,  755,  106  N.  W.  180,  rule 
that  requires  employer  to  furnish  safe  place  to  work  applies  to  roadbed 
and  track  of  railroad ;  Chesapeake  etc.  Ry.  Co.  v.  De  Atley,  159  Ky.  694, 
167  S.  W.  935,  allowing  recovery  for  injuries  to  brakeman  attempting  to 
T>oard  train  in  course  of  his  employment,  where  he  had  right  to  assume 
engineer  would  run  train  at  speed  enabling  him  to  get  on;  Swick  v. 
Aetna  Portland  Cement  Co.,  147  Mich.  470,  111  N.  W.  115,  whether 
employee  injured  by  being  caught  in  belt  left  unguarded  in  violation  of 
law  is  guilty  of  contributory  negligence  is  for  jury;  Patrum  v.  St.  Louis 
etc.  R.  Co.,  259  Mo.  121,  168  S.  W.  625,  holding  in  action  for  wrongful 
death  of  brakeman  thrown  from  freight  train  by  impact  of  another  car 
striking  it  when  coupling  was  being  made,  that  death  was  due  to  ordi- 
nary risk;  St.  Louis  etc.  R.  Co.  v.  Rushing,  31  Okl.  236,  120  Pac.  975, 
allowing  recovery  in  action  for  personal  injuries  resulting  in  death  of 
fireman,  where  injury  was  due  to  defective  tracks  causing  coupling  be- 
tween engine  and  tender  to  break;  Armstrong  v.  A.  C.  Tuxbury  Lumber 
Co.,  86  S.  C.  128,  68  S.  E.  247,  denying  recovery  in  action  by  servant 
for  injuries  to  arm  from  catching  his  clothing  in  unguarded  cog-gear; 
Southern  Pac.  Co.  v.  Godfrey,  48  Tex.  Civ.  624,  107  S.  W.  1138,  allowing 
recovery  in  action  for  injuries  to  brakeman  pushed  from  car  by  sliding 
lumber  caused  by  negligence  of  defendant  in  loading  lumber;  Fisher  v. 
Chesapeake  etc.  Ry.  Co.,  104  Va.  641,  2  L  B.  A.  (N.  S.)  954,  52  S.  E. 
375,  railroad  must  use  ordinary  care  to  guard  against  obstructions  caused 
by  landslides  and  falling  rocks;  dissenting  opinion  in  Schlemmer  v. 
Buffalo  etc.  Ry.  Co.,  205  U.  S.  16,  51  L.  Ed.  588,  27  Sup.  Ct.  407,  majority 
reversing  nonsuit  in  action  based  on  Safety  Appliance  Act  of  1893,  where 
so-called  contributory  negligence  of  employee  was  involved  with  and 
dependent  upon  erroneous  views  of  statute ;  dissenting  opinion  in  Myers 
v.  Chicago  etc.  Ry.  Co.,  95  Fed.  411,  37  C.  C.  A.  137,  majority  denying 
railroad's  liability  for  injury  to  brakeman  from  overhead  bridge  con- 
structed as  required  by  city  ordinance; 
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Distinguished  in  Kinzel  v.  Atlanta  etc.  Ry.  Co.,  137  Fed.  491,  69 
L.  R.  A.  757,  70  C.  C.  A.  73,  defendant  not  shown  to  be  to  blame  for 
slide  causing  accident. 

Assumption  by  train  employee  of  risks  due  to  defects  in  tracks  or 
roadbed.    Note,  28  L.  R.  A.  (N.  S.)  1256. 

Liability  of  railroad  to  employees  for  injuries  from  defects  in  road- 
bed caused  or  accompanied  by  rainfall.  Note,  49  L.  R.  A.  (N.  S.) 
201,  204. 

Master's  negligence  Is  not  risk  of  service  which  servant  assumes. 
Approved  in  Swensen  v.  Bender,  114  Fed.  7,  51  C.  C.  A.  627,  holding 
employee  does  not  assume  risk  of  master's  negligence  in  inadequately 
timbering  a  tunnel  in  which  former  was  injured;  Narramore  v.  Cleveland 
etc.  Ry.  Co.,  96  Fed.  304,  48  L.  R.  A.  68,  37  C.  C.  A.  499,  employee  does 
not  assume  risks  from  absence  of  blocking  system  required  by  statute; 
Adolff  v.  Columbia  Pretzel  etc.  Co.,  100  Mo.  App.  207,  73  S.  W.  323, 
holding  question  of  assumption  of  risk  where  inexperienced  bank  em- 
ployee was  injured  by  new  machine  is  for  the  jury;  Lincoln  v.  Central 
Vermont  Ry.  Co.,  82  Vt.  193,  137  Am.  SI  Rep.  998,  72  Atl.  824,  holding 
negligence  of  section  foreman  in  inspecting  track  was  that  of  master 
and  allowing  recovery  by  brakeman  injured  by  derailment  of  Ireight- 
car  on  curve  improperly  constructed. 

Who  is  principal.    Note,  75  Am.  St.  Rep.  601. 

Distinction  between  defenses  of  assumption  of  risk  and  contributory 
negligence.    Note,  18  Ann.  Oas.  968. 

Servant's  assumption  of  risks  from  master's  negligence.  Note,  28 
L.  R.  A.  (N.  S.)  1223. 

Burden  of  proof  as  to  contributory  negligence.  Note,  S3  L.  R.  A. 
(N.  S.)  1158. 

Knowledge  as  element  of  employer's  liability.  Note,  41  L.  R.  A. 
67. 

161  T7.  &  459-474,  40  L.  Ed.  771,  16  Sup.  Ot  576,  THE  DELAWARE. 

Act  of  1885  adopting  international  code  did  not  affect  application  of 
original  code  to  pilotage  waters. 

Approved  in  The  Albert  Dumois,  177  U.  S.  245,  44  L.  Ed.  756,  20 
Sup.  Ct.  595,  holding  navigation  of  Mississippi  below  New  Orleans  gov- 
erned by  regulations  of  act  of  1864,  reproduced  in  Rev.  Stats.,  §  4233 ; 
The  Williamsport,  74  Fed.  653,  20  C.  C.  A.  589,  Rev.  Stats.,  §  4233,  ap- 
plies to  lower  Boston  harbor. 

Steamer  having  another  on  starboard  quarter  must  keep  out  of  way  in 
crossing  courses. 

Approved  in  Morris  v.  <Globe  Nav.  Co.,  211  Fed.  882,  128  C.  C.  A.  255, 
collision  at  night  in  Carguiney  Straits  between  steamship  and  tug  tow- 
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ing  barge  loaded  with  stone,  was  due  solely  to  fault  of  tug  in  giving 
passing  signal  of  one  whistle  and  going  to  starboard  across  course  of 
steamship. 

Supervising  inspectors'  rules  requiring  use  of  whistles  must  be  construed 
with  international  code. 

Approved  in  Oceanic  Steam  Nav.  Co.  v.  Stranahan,  214  U.  S.  333, 
5S  L.  Ed.  1019,  29  Sup.  Ct.  671,  construing  Immigration  Act  of  1903  in 
light  of  report  of  Senate  committee  on  immigration  and  denying  re- 
covery of  penalty  paid  by  steamship  company  for  bringing  aliens  afflicted 
with  contagious  diseases,  where  penalty  was  enforced  by  executive 
officer  without  judicial  proceeding;  United  States  v.  Toledo  Newspaper 
Co.,  220  Fed.  480,  act  of  March  2,  1831,  declaratory  of  law  of  contempt 
was  not  intended  to  and  does  not  exempt  publishers  and  editors  from 
attachment  for  contempt  for  publications  improperly  affecting  pending 
case  j  State  v.  Harden,  62  W.  Va.  353,  58  S.  E.  731,  construing  act  of 
1891  providing  system  of  government  for  town  of  Point  Pleasant  and 
holding  town  council  had  sole  power  to  grant  or  refuse  State,  as  well 
as  municipal  licenses  for  sale  of  intoxicating  liquors;  Towboat  No.  1, 
Norfolk  &  Western,  74  Fed.  909,  21  C.  C.  A.  169,  such  rules  have  force 
of  law;  Robinson  v.  Detroit  etc.  Nav.  Co.,  73  Fed.  888,  20  C.  C.  A.  86, 
arguendo. 

Blowing  of  whistle  by  Teasel  required  to  keep  course  will  not  alter 
duties. 

Approved  in  The  New  York,  82  Fed.  827,  27  C.  C.  A.  154,  arguendo. 

Where  one  of  two  crossing  vessels  is  bound  to  avoid  other,  latter  must 
keep  course. 

Approved  in  Yang-Tsze  Ins.  v.  Furness,  Withy  &  Co.,  215  Fed.  862, 132 
C.  C.  A.  201,  steamships  "Alleghany"  and  "Pomaron"  were  both  in  fault 
for  collision  in  which  "  Alleghany* '  was  sunk,  "  Alleghany* '  for  failure  to' 
keep  lookout,  and  "Pomaron,"  which  was  privileged  vessel,  for  changing 
course  without  necessity ;  The  Westhall,  153  Fed.  1016,  steamer  having  tug 
with  seven  barges  in  tow  for  two  and  one-half  miles  violated  her  duty  to 
keep  out  of  way  and  was  solely  in  fault  for  collision,  although  tug  was 
on  wrong  side  of  channel;  The  George  L.  Garlick,  91  Fed.  927,  928, 
vessel  initiating  maneuver  must  carry  same  out. 

Preferred  steamer  is  justified  in  holding  course  until  indication  that 
other  will  fail  in  duty. 

Approved  in  Brigham  v.  Luckenbach,  140  Fed.  332,  The  C.  R.  Hoyt, 
136  Fed.  675,  and  The  Pierre  Corneille,  133  Fed.  606,  all  reaffirming 
rule;  Grantz  v.  Luckenbach,  219  Fed.  686,  135  C.  C.  A.  355,  affirming 
decree  holding  both  vessels  in  fault  for  collision,  where  neither  obeyed 
starboard  rule  and  both  proceeded  at  full  speed  without  signal  agree- 
ment for  crossing  and  without  regarding  movements  of  other;  The  Grey- 
stoke  Castle,  199  Fed.  524,  525,  steamship  overtaking  and  running  down 
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tug  preceding  her  in  San  Francisco  Bay  for  purpose  of  docking  her, 
*s  solely  in  fault  for  not  keeping  out  of  way  and  for  not  keeping  for- 
ward lookout;  The  Kingston,  173  Fed.  996,  holding  both  vessels  in 
fault  for  collision;  "Titania,"  as  burdened  vessel  bound  to  keep  out  of 
^«y,  for  approaching  at  speed  of  eight  miles,  and  " Kingston' '  for  exces- 
Sl*e  speed  of  ten  miles,  and  not  giving  alarm  signals,  or  stopping  and  re- 
versing,  when  it  was  apparent  that  "Titania"  was  negligently  navigated; 
U*ited  States  v.  Erie  R.  Co.,  172  Fed.  57,  96  C.  C.  A.  538,  holding  both 
^ssels  in  fault  for  collision;  "Hancock"  for  not  keeping  her  speed,  and 
**lnghanrpton"  for  not  sooner  observing  other  vessel  had  stopped  and 
pverning  course  accordingly ;  The  Captain  Bennett,  171  Fed.  205,  hold- 
&  both  vessels  in  fault  for  collision,  "Florence"  for  attempting  to  cross 
an**11*  °^  "Bennett,"  an<*  latter  for  being  on  left-hand  side  of  channel, 
w      both  for  continuing  speed  after  it  was  apparent  they  were  not 

Ve^UVering  in  harm(my;  The  Ore1"18* 142  Fed-  89> 73  c.  c.  a.  309, 

3X^j      Justified  in  keeping  course  where  she  refused  to  assent  to  other's 

A        ***;  The  Chicago,  125  Fed.  717,  718,  60  C.  C  A.  480,  holding  privi- 

tg&Q  Vessel  not  at  fault  for  failure  to  reverse  until  immediately  before 

CoJ/jgi****  5  The  Dorchester,  121  Fed.  893,  holding  privileged  vessel  not 

at^^-c*lt;    for  reversing  on  signal  from  other  showing  latter 's  intent  to 

mai*»tati»  course;  The  Straits  of  Dover,  120  Fed.  903,  58  C.  C.  A.  86, 

holcJi**^     privileged  vessel  at  fault  for  reversing  without  signaling  her 

intention  to  do  so;  The  Acilia,  120  Fed.  461,  56  C.  C.  A.  605  (affirming 

108    ITo<i.  982),  holding  vessel  not  at  fault  for  failing  to  reverse  sooner, 

eirigj-       entitled   to  rely    upon    other   vessel's   obedience    to   rules;    The 

^F*^,      113  Fed.  544,  holding  persistence  of  burdened  vessel  in  her 

ui*s^    justified  privileged  vessel  in  changing  her  course;  The  Mexico,  78 

Tk   "     ®^€3,  vessel  clearly  at  fault  must  clearly  show  contributory  fault; 

•fx^  ^^-^:rStieri*e>  87  Fed.  959,  where  sailing  vessel  was  approaching  tug 

pl  *^    "t«>^s;  dissenting  opinion  in  The  Mauch  Chunk,  154  Fed.  189,  83 

'       •     -A~.  276,  majority  holding  that  although  "Northfield"  was  in  fault 

.    .  l<5^'ving  slip  in  violation  of  rules,  "Mauch  Chunk"  was  in  fault  for 

s**-t*gr  upon  privilege  given  her  by  starboard  rule  in  disregard  of  sur- 

_,    *****&  circumstances. 

^sti  ^i^ished  in  The  Florence,  186  Fed.  62,  108  C.  C.  A.  159,  holding 

,     ^   <5Hannel  rule  required  '  *  Florence ' '  to  keep  to  right  side  of  channel 

P^8a    port  to  port,  and  she  alone  was  in  fault  for  attempting  to 

S5»»    The  Mauch  Cbnnk>  164  Fed-  184>  83  C-  C-  A-  276»  while  "North- 
^  ^****\s  in  fault  for  leaving  slip  in  violation  of  rules, ' '  Mauch  Chunk  " 


> 


^^ult  for  insisting  on  privilege  of  starboard  rule  in  disregard  of 
* .         **«ling  circumstances;  The  Ocean,  115  Fed.  231,  holding  failure  to 
*  ^^    reverse  at  once,  under  articles  XXVII  and  XXIX,  when  signal 
^*^r>d,  constituted  negligence;  The  Columbian,  100  Fed.  993,  hold- 
er   ,*****  tion  of  half  a  point  by  sailing:  vessel  is  not  a  change  of  course; 

V  York'  175  U*  S'  205»  44  L*  Ed'  134'  20  Snp'  Ct"  74  (rev*rsinS 

fti    fecl.    ^29,  27  C.  C.  A.  154),  where  privileged  vessel's  signal  was  not 
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answered;  The  Friesland,  76  Fed.  595,  where  privileged  vessel  has  dis- 
tinct notice  of  other's  intention  to  disregard  rules;  The  George  S. 
Shultz,  84  Fed.  512,  28  C.  C.  A.  476,  where  privileged  steamer  negli- 
gently kept  course,  though  tug's  intention  to  cross  bow  apparent. 

Infringement  of  regulations  to  prevent  collisions  at  sea.    Note,  23 
E.  R.  0.  630,  632. 

Limited  liability  act  does  not  affect  liability  of  one  vessel  to  amother 
for  collision. 

Approved  in  Martin  v.  The  Southwark,  191  U.  S.  6,  48  L.  Ed.  68,  24 
Sup.  Ct.  2,  holding  furnishing  of  safe  refrigerator  for  cargo  of  dressed 
beef  is  part  of  due  diligence  in  furnishing  seaworthy  vessel  under  Har- 
ter  Act ;  The  Coastwise,  233  Fed.  3,  tug  and  barge  in  tow  are  not  single 
vessel  within  Harter  Act  and  tug  is  not  exempted  from  liability  for  loss 
for  errors  in  navigation;  Monongahela  River  Consol.  Coat  etc.  Co.  v. 
Hurst,  200  Fed.  714,  119  C.  C.  A.  127,  in  proceeding  for  limitation  of 
liability  under  section  4283,  Revised  Statutes,  as  against  decree  for 
collision  damages,  provision  of  Harter  Act  concerning  relations  be- 
tween vessel  and  cargo  is  inapplicable;  The  Murrell,  200  Fed.  829,  831, 
Harter  Act  exempting  owner  of  seaworthy  vessel  for  liability  for  loss 
or  damage  to  cargo  resulting  from  errors  in  navigation,  does  not  exempt 
owner  of  tug  from  liability  for  negligence  in  towing  barge,  because 
barge  is  under  charter  to  him  and  he  is  in  fact  carrier  of  cargo;  Balti- 
more etc.  Barge  Co.  v.  Eastern  Coal  Co.,  195  Fed.  484,  115  C.  C.  A.  393, 
section  3  of  Harter  Act  governs  relations  between  vessel  and  cargo  with 
which  she  is  laden,  and  does  not  exempt  owner  of  tug  from  liability  for 
loss  of  cargo  of  barge  through  negligent  towage,  although  owner  is  owner 
pro  hac  vice  of  barge,  and  was  in  fact  carrier  of  cargo ;  The  Ninfa,  156 
Fed.  516,  Harter  Act  exempting  vessel  for  liability  for  loss  or  damage 
to  cargo  resulting  from  errors  in  navigation  or  perils  of  sea,  as  construed 
by  Supreme  Court,  does  not  exempt  vessel  from  consequences  of  unsea- 
worthiness ;  Ralli  v.  New  York  &  T.  S.  S.  Co.,  154  Fed.  290,  83  C.  C.  A. 
290,  Harter  Act  exempting  owner  of  vessel  from  liability  ior  loss  of 
cargo  resulting  from  errors  in  navigation  does  not  exempt  owner  from 
liability  for  loss  of  cargo  through  careening  and  sinking  of  vessel  at 
pier  before  she  was  fully  loaded  due  to  negligence  of  watchman  in  ad- 
justing lines  to  allow  her  to  drop  with  tide;  Golcar  etc.  S.  S.  Co.  v. 
Tweedie  Trading  Co.,  146  Fed.  570,  and  Lake  Steam  Shipping  Co.  v. 
Bacon,  129  Fed.  823,  both  holding  act  not  applicable  to  rights  of  parties 
under  charter-party;  The  George  W.  Roby,  111  Fed.  617,  619,  620,  49 
C.  C.  A.  481  (affirming  In  re  Lakeland  Transp.  Co.,  103  Fed.  331,  332), 
holding  section  3,  Harter  Act,  does  not  affect  priority  of  claim  of  inno- 
cent cargo  owners  over  vessel  owner  against  fund  for  payment  of  colli- 
sion damages;  The  Manitoba,  104  Fed.  151,  152,  holding  failure  to 
properly  guard  ports  during  loading  is  failure  in  proper  stowage  within 
first  section  of  Harter  Act;  Farr  etc.  Mfg.  Co.  v.  International  Nav. 
Co.,  98  Fed.  637,  39  C.  C.  A.  197,  holding  Harter  Act  did  not  modify 
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owner's  obligation  to  furnish  a  seaworthy  ship;  The  Chattahoochee,  173 
U.  S.  552,  554,  43  L.  Ed.  807,  19  Sup.  Ct.  496  (affirming  74  Fed.  904, 
21  C.  C.  A.  162),  following  rule;  Chrystal  v.  Flint,  82  Fed.  476,  sacrifices 
to  save  ship  and  cargo  from  negligent  stranding  give  right  to  contribu- 
tion in  general  average ;  Moses •  v.  Harburg  etc.  Packet  Co.,  88  Fed.  329, 
330,  Harter  Act  does  not  apply  to  personal  injury  resulting  from  colli- 
sion ;  Farr  etc.  Mfg.  Co.  v.  International  Nav.  Co.,  94  Fed.  677,  nor  to 
damage  to  cargo  by  unseaworthiness ;  Sevier  v.  Mitchell,  72  Or.  489,  142 
Pac.  782,  in  action  for  loss  of  hogs  in  shipment,  it  will  be  assumed,  in 
absence  of  evidence,  that  scow  was  of  sufficient  capacity  to  allow  owner 
to  interpose  defense  afforded  by  Harter  Act  of  1893. 

Miscellaneous.  Cited  in  Corsar  v.  J.  D.  Spreckels  &  Bros.  Co.,  141 
Fed.  263,  72  C.  C.  A.  378,  where  seams  in  deck  were  opened  by  rough 
weather,  but  master  did  not  put  into  port  for  repairs  but  changed  course, 
damage  to  cargo  resulted  from  fault  in  navigation  and  owner  not  liable. 

16rU.  S.  475-489,  40  L.  Ed.  777,  16  Sup.  Ct.  641,  UNITED  STATES  V. 


Defendant  in  salt  for  price  of  goods  forfeited  cannot  demand  right  to 
confront  witnesses. 

Approved  in  United  States  v.  Regan,  232  U.  S.  42,  44,  47,  50,  58  L:  Ed. 
496,  497,  498,  499,  34  Sup.  Ct.  213,  in  action  to  recover  penalty  for  vio- 
lation of  Alien  Immigration  Act,  proof  of  violation  by  reasonable  pre- 
ponderance of  evidence  is  sufficient;  Zakonaite  v.  Wolf,  226  U.  S.  275, 
67  L.  Ed.  220,  33  Sup.  Ct.  31,  provision  of  act  of  1907  for  deportation 
of  alien  prostitutes  within  three  years  after  entry  by  summary  proceed- 
ln&  does  not  violate  fifth  or  sixth  amendments  by  depriving  alien  of 
iberty  without  due  process,  or  by  denying  her  jury  trial;  Hepner  v. 
Raited  States,  213  U.  S.  109,  111,  16  Ann.  Oas.  960,  27  L.  R.  A.  (N.  S.) 
7*f9,   53  L.  Ed.  723,  29  Sup.  Ct.  474,  suit  to  recover  penalty  for  violation 
jf  j^Hen  Immigration  Act  of  1903  is  civil  suit,  and  court  may  direct 
0f  j*Z.<s.'t,  where  undisputed  testimony  shows  violation;  United  States  v. 
^an,  203  Fed.  434,  121  C.  C.  A.  543,  action  to  recover  penalty  for 
^^l^ttica  of  act  of  Congress  making  it  misdemeanor  to  assist  in  importa- 
^0xx    of  contract  laborer  is  civil,  but  offense  is  misdemeanor  and  govern- 
ji&rkt.     :rniist  prove  guilt  of  accused  beyond  reasonable  doubt;  Merchants' 
Stock     etc.  Co.  v.  Board  of  Trade,  201  Fed.  28,  120  C.  C.  A.  582,  prose- 
cation    for  criminal  contempt  is  civil  and  right  of  accused  to  be  con- 
fronted -with  witnesses  does  not  apply,  but  evidence  may  be  taken  before 
examiner;  United  States  v.  Illinois  Cent.  R.  Co.,  170  Fed.  545,  95  C.  C.  A. 
$&9  ^-^tion  to  recover  penalties  for  violation  of  Safety  Appliance  Act  is 
07"»    ^*xd  government  is  only  required  to  prove  case  by  reasonable  pre- 
pondex^Bce  of  evidence ;  Chicago  etc.  Ry.  Co.  v.  United  States,  170  Fed. 
559,   OS    c.  C.  A.  642,  action  to  recover  penalty  for  violation  of  Safety 
iPPUa.xice  Act  is  civil;  New  York  Cent.  etc.  R.  Co.  v.  United  States, 
l65  ^^a..  839,  91  C.  C.  A.  519,  action  to  recover  penalty  for  violation  of 
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twenty  eight  Hour  law  (act  of  1906)  is  civil,  and  government  need  only 
support  case  by  preponderance  of  evidence;  United  States  v.  Baltimore 
etc.  R.  Co.,  159  Fed.  39,  86  C.  C.  A.  223,  action  to  recover  penalties  for 
violation  of  act  of  Congress,  1906,  prohibiting  interstate  carriers  from 
confining  livestock  in  cars  longer  than  twenty-eight  hours  without  un- 
loading, is  civil  and  government  is  entitled  to  have  judgment  reviewed 
by  writ  of  error;  Commonwealth  v.  Prall,  146  Ky.  114,  Ann.  Cas.  1913C, 
768,  142  S.  W.  204,  section  347,  Criminal  Code  Practice,  authorizing 
appeal  from  acquittal  in  misdemeanor  case  where  only  punishment  is 
fine  does  not  put  person  twice  in  jeopardy ;  State  v.  Howe  Scale  Co.,  182 
Mo.  App.  665,  166  S.  W.  330,  civil  action  to  recover  penalty  under  Re- 
vised Statutes,  1909,  section  3040,  may  be  brought  by  circuit  attorney 
of  city  of  St.  Louis,  as  word  county  in  statute  includes  city  of  St.  Louis 
existing  under  organization  similar  to  county;  Stout  v.  State  ex  rel. 
Caldwell,  36  Okl.  749,  767,  Ann.  Cas.  1916E,  858,  45  L.  R.  A.  (N.  S.) 
884,  130  Pac.  555,  562,  action  to  recover  penalty  for  use  of  premises  ior 
sale  of  intoxicating  liquor  in  violation  of  laws  of  1909  is  civil,  and  person 
is  not  put  twice  in  jeopardy  because  Constitution  makes  sale  of  intoxi- 
cating liquor  offense  and  prescribes  punishment. 

Suit  for  statutory  penalty  as  civil  or  criminal  prosecution.     Note, 
27  L.  R.  A.  (N.  S.)  741,  746. 

Miscellaneous.  Cited  in  United  States  v.  Donaldson  Shulz  Co.,  142 
Fed.  301,  judgment  in  criminal  case  bar  to  civil  action  involving  same 
state  of  facts;  United  States  v.  A  Lot  of  Precious  Stones  etc.,  134  Fed. 
63,  68  C.  C.  A.  1,  action  in  rem  will  not  lie  against  money  into  which 
alleged  smuggled  goods  have  been  converted;  United  States  v.  A  Lot 
of  Precious  Stones  etc.,  134  Fed.  63,  68  C.  C.  A.  1,  acquittal  of  smug- 
gling bar  to  proceeding  to  forfeit  merchandise;  The  Good  Templar,  97 
Fed.  653,  holding  in  suit  under  Rev.  Stats.,  §  4377,  for  forfeiture  of 
vessel  for  carrying  smuggled  goods,  government  need  only  offer  proof 
beyond  reasonable  doubt. 


161  U.  S.  483-499,  40  L.  Ed.  780,  16  Sup.  Ot.  681,  SPAUHNGt  V.  VILAS. 

Attorney  cannot  recover  from  postmaster-general  notifying  claimants 
that  under  law  they  need  not  respect  assignments  or  powers  of  attorney. 

Approved  in  Spalding  v.  Dickinson,  161  U.  S.  409,  40  L.  Ed.  786, 
16  Sup.  Ct.  637,  following  rule. 

Liability  of  ministerial  officers  to  private  individuals  for  the  non- 
performance and  misperformance  of  official  duties.  Note,  95 
Am.  St.  Rep.  76. 

Officers  acting  within  authority  are  not  liable  to  personal  suits  for  dam- 
ages regardless  of  motive. 

Approved  in  Ashford  v.  Evening  Star  Newspaper  Co.,  41  App.  D.  C. 
403,  newspaper  article  calling  attention  to  misconduct  of  public  official 
in  administration  of  public  affairs  is  qualifiedly  privileged,  and  will  not 
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support  libel  in  absence  of  malice;  Farr  v.  Valentine,  38  App.  D.  G.  418, 
Ann.  Cas.  19130,  821,  statements  in  letter  of  Indian  commissioner  to 
Secretary  of  Interior  recommending  dismissal  of  employee  of  Indian 
bureau  on  ground  of  unfitness  are  privileged,  and  cannot  be  made  basis 
of  action  for  libel;  De  Arnaud  v.  Ainsworth,  24  App.  D.  C.  178, 181, 184, 
5  L  B.  A.  (N.  S.)  163,  report  by  chief  of  record  and  pension  office  of 
War  Department  to  Secretary  of  War,  charging  applicant  for  medal  of 
honor   for   distinguished  service   with  fraud,   is   absolutely  privileged; 
Tanner  v.  Stevenson,  138  Ky.  586,  30  L  R.  A.  (N.  S.)  200,  128  S.  W. 
881,   county   superintendent,   influenced   by  malice   toward   teacher,   is 
guilty    of   libel    in    writing   letter   to    State   superintendent    attacking 
character  of  teacher;  Banson  v.  West,  125  Ky.  462,  101  S.  W.  886, 
in  action  for  libel,  words  in  letter  from  trustee  to  school  superintendent, 
though  actionable,  will  not  support  recovery,  as  communication  is  priv- 
ileged; Peterson  v.  Steenerson,  113  Minn.  89,  90,  31  L.  R.  A.  (N.  S.) 
674,  129  N.  W.  148,  reports  of  public  officers  other  than  in  judicial 
or  legislative  proceedings   are  only   qualifledly  privileged,   and   person 
claiming  to  have  been  libeled  has  burden  to  prove  falsity  of  report  and 
malice  of  author;  Horstman  v.  Adamson,  101  Mo.  App.  125,  126,  74 
S.  W.  399,  400,  holding  county  clerk  appointing  deputy  under  statute 
silent  as  to  removal  power  may  remove  latter  at  pleasure  regardless 
of  contract  for  full  term ;  De  Bolt  v.  McBrien,  96  Neb.  241,  147  N.  W. 
464,  letter  by  State  superintendent  to  county  superintendent  charging 
that  teacher  had  played  poker  one  Sunday,  and  that  certain  woman 
charged  him  with  being  under  influence  of  liquor  once  in  her  presence, 
was  privileged,  and  not  basis  of  action  for  libel;  Valentine  v.  City  of 
Englewood,  76  N.  J.  L.  515,  16  Ann.  Oas.  731,  19  L.  E.  A.  (N.  S.)  262, 
71  Atl.  346,  members  of  board  of  health  are  not  liable  for  damages 
arising  out  of  acts  in  establishing  quarantine,  although  disease  does  not 
exist,  where  they  act  in  good  faith;  Carff  v.  Smith,  31  Utah,  109,  120 
Am.  St.  Rep.  924,  86  Pac.  774,  sheep  inspector  and  deputies  are  not 
liable  to  owner  of  sheep  for  damages  to  quarantined  sheep  from  eating 
greasewood  and  drinking  large  quantities  of  water  thereafter;  Houghton 
v.  Humphries,  85  Wash.  53,  L.  R.  A.  1915E,  1051,  147  Pac.  642,  action 
for  slander  will  not  lie  against  judge  of  Superior  Court  for  statements 
made  in  his  official  capacity  while  trying  cause;  Emery  v.  Littlejohn,  83 
Wash.  346,  Ann.  Gas.  1915D,  767,  145  Pac.  426,  holding  superintendent 
of  insane  asylum  releasing  patient  was  not  liable  to  plaintiff  for  in- 
juries caused  by  such  patient  shooting  him;  State  ex  rel.  Davern  v. 
Rose,  140  Wis.  372,  28  L.  R.  A.  (N.  S.)  194,  122  N.  W.  755,  where  law 
provides  for  suspension  of  chief  engineer  of  fire  department  for  cause 
by  mayor  pending  charges  by  commission,  mandamus  does  not  lie  to 
compel  mayor  to  suspend  such  officer,  as  power  is  discretionary;  dis- 
senting opinion  in  Kemp  v.  Division  No.  241,  Amalgamated  Assn.  etc. 
Ry.  Employees,  255  111.  238,  Ann.  Oas.  1913D,  347,  99  N.  E.  399,  majority 
holding  act  of  members  of  union  threatening  to  strike  unless  workmen 
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refusing  to  remain  in  union  are  discharged,  is  not  unlawful  interference 
with  rights  of  nonunion  members,  where  purpose  is  not  to  injure  such 
members,  but  to  protect  union. 

The  liability  of  libel  or  slander  in  the  course  of  judicial  proceed- 
ings.   Note,  123  Am.  St.  Rep.  650. 

Personal  liability  of  judges  and  judicial  officers.    Note,  137  Am. 
St.  Rep.  50. 

Report  by  executive  or  administrative  officer  as  privileged.     Note, 
5  L.  R.  A.  (N.  S.)  163,  166. 

Libel  and  slander.    By  judicial  officer  or  juror.    Note,  L.   R.  A. 
1915E,  1053. 

161  TJ.  8.  499,  40  L.  Ed.  786,  16  Sup.  Ot.  637,  SP ALBINO  y.  DICKINSON. 

Not  cited. 


161  TJ.  S.  500-602,  40  It.  Ed.  786,  16  Sup.  Ot.  640,  MATTHEWS  ▼.  UNITED 
.STATES. 

When  indictment  fixes  date  and  stenographer's  notes  show  it  was  day 
following,  variance  is  immaterial. 

Approved  in  Rinker  v.  United  States,  151  Fed.  756,  81  C-  C.  A. 
379,  indictment  under  Rev.  Stats.,  §  3893,  as  amended  by  act  of 
1888,  for  depositing  obscene  letter  in  mails,  alleging  offense  was  com- 
mitted "on  or  about"  given  date,  is  not  fatally  defective,  where  it 
shows  short  time  elapsed  between  writing  of  letter  and  finding  of  in- 
dictment; United  States  v.  Howard,  132  Fed.  335,  omission  of  day 
of  month  in  indictment  is  mere  defect  in  form;  State  v.  Perry,  117 
Iowa,  466,  91  N.  W.  766,  holding  in  indictment  for  perjury  allegations 
of  date  is  not  material  ingredient  of  crime;  Saucier  v.  State,  95  Miss. 
236,  21  Ann.  Oas.  1155,  48  South.  842,  where  indictment  for  perjury 
alleges  perjury  was  committed  August  26th,  and  proof  shows  it 
was  committed  August  27th,  indictment  may  be  amended  to  conform 
to  proof. 

Effect,  in  prosecution  for  perjury  of  variance  between  pleading  and 
proof  as  to  date  of  false  swearing.    Note,  21  Ann.  Cas.  1157. 

161  U.  S.  A>2-512,  40  L.  Ed.  787,  16  Sup.  Ot.  689,  ORNELAS  ▼.  RUIZ. 

Habeas  corpus  will  not  issue  to  review  commitment  by  competent 
magistrate. 

Approved  in  Kelly  v.  Griffin,  241  U.  S.  14,  60  L.  Ed.  864,  36  Sup.  Ct. 
487,  denying  release  on  habeas  corpus  of  person  held  under  extradition 
order  where  complaint  charges  extraditable  offense,  but  includes  another 
not  within  treaty  with  Great  Britain ;  McNamara  v.  Henkel,  226  U.  S. 
524,  57  L.  Ed.  332,  33  Sup.  Ct.  146,  refusing  to  review  on  habeas  corpus 
decision  of  magistrate  extraditing,  under  treaties  with  Great  Britain, 
person  accused  of  burglary  under  State  law;  Ex  parte  Webb,  225  U.  S. 
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674,  56  L.  Ed.  1252,  32  Sup.  Ct.  769,  denying  habeas  corpus  to  release 
person  accused  of  violating  act  of  1895  prohibiting  introduction  of  intoxi- 
cating liquor  into  Indian  country  in  Oklahoma ;  Elias  v.  Ramirez,  215  U.  S. 
407,  54  I*.  Ed.  256,  30  Sup.  Ct.  131,  reversing  release  on  habeas  corpus  by 
Supreme  Court  of  territory  of  person  committed  in  extradition  proceed- 
ings in  Arizona,  to  await  action  of  chief  executive  on  requisition  for 
forgery  under  extradition  treaty  with  Mexico;  Wright  v.  Hinkel,  190 
U.  S.  57,  47  L.  Ed.  954,  23  Sup.  Ct.  784,  holding  on  writ  of  habeas 
corpus  court  may  inquire  into  jurisdiction  of  committing  magistrate; 
Terlinden  v.  Ames,  184  U.  S.  278,  46  L.  Ed.  541,  22  Sup.  Ct.  487,  hold- 
ing question  of  existence  of  indictable  offense  is  for  commissioner  and 
cannot  be  considered  on  habeas  corpus;  Evans  v.  Victor,  199  Fed.  506, 
denying  injunction  to  prevent  special  Indian  agents  and  deputies  from 
making  searches  for  liquors  unlawfully  introducecd  into  Indian  country 
of  Oklahoma  without  search-warrants;  Ex  parte  Zentner,  188  Fed.  348, 
denying  petition  for  release  on  habeas  corpus  of  person  committed  in 
extradition  proceedings  for  forgery,  under  Treaty  with  Bavaria  of  1853; 
Ex  parte  Glaser,  176  Fed.  704,  100  C.  C.  A.  254,  in  extraction  proceed- 
ings for  forgery,  evidence  was  sufficient  to  justify  issuance  of  war- 
rant of  extradition;  Ex  parte  Yordi,  166  Fed.  924,  denying  release  of 
person  held  in  custody  of  Federal  marshal  for  extradition  to  Mexico, 
where  counsel  of  Mexico  making  complaint  charging  forgery  had  before 
him  records  from  Mexico,  although  records  and  depositions  were  not 
attached  to  complaint  or  referred  to  as  sources  of  consul's  information 
and  belief;  Pereles  v.  Weil,  157  Fed.  421,  granting  release  on  habeas 
corpus  of  persons  held  upon  finding  of  commissioner  upon  charge  of 
conspiracy  to  defraud  government  of  coal  lands,  where  indictment  was 
insufficient;  United  States  v.  Piaza,  133  Fed.  999,  sufficient  if  accused 
is  held  on  competent  evidence  and  probable  cause;  In  re  Reiner,  122 
Fed.  110,  holding  writ  of  habeas  corpus  in  extradition  cases  cannot  per- 
form office  of  writ  of  error;  United  States  v.  Greene,  108  Fed.  819, 
holding  commissioner's  finding  of  probable  cause  for  removal  of  ac- 
cused to  another  district  cannot  be  questioned  on  application  for  order 
of  removal ;  In  re  Count  De  Toulouse  Lautrec,  102  Fed.  879,  43  C.  C.  A. 
42,  holding  jmding  of  commissioner  in  extradition  proceedings,  where  he 
has  jurisdiction  of  accused,  is  open  on  habeas  corpus  only  on  question 
of  existence  of  legal  evidence;  Ex  parte  Ramirez,  11  Ariz.  257,  258,  90 
Pac.  323,  releasing  on  habeas  corpus  person  committed  in  extradition 
proceedings,  where  there  was  no  legal  evidence  to  prove  ^commission 
of  crime  charged ;  Gillespie  v.  Rump,  163  Ind.  468,  72  N.  E.  142,  habeas 
corpus  cannot  perform  office  of  writ  of  error ;  dissenting  opinion  in  Peo- 
ple v.  Hyatt,  172  N.  Y.  207,  92  Am.  St.  Rep.  726,  64  N.  E.  835,  majority 
holding  one  accused  of  crime  in  another  State  will  not  be  surrendered 
where  he  was  not  in  demanding  State  when  crime  committed ;  Bryant  v. 
United  States,  167  U.  S.  105,  42  L.  Ed.  95,  17  Sup.  Ct.  745,  following 
rule;  Howard  v.  United  States,  75  Fed.  997,  34  L.  R.  A.  517,  21  C.  C.  A. 
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586,  where  consolidation  of  indictments  was  attacked;  In  re  Bryant,  80 
Fed.  283,  arguendo. 

Extradition  proceedings.     Note,  112  Am.  St.  Rep.  138. 

Whether  extraditable  offense  has  been  committed  is  mixed  question  of 
law  and  fact,  chiefly  fact. 

Approved  in  Ex  parte  Thaw,  209  Fed.  73,  Federal  court  has  jurisdic- 
tion of  habeas  corpus  proceedings  for  release  of  person  held  for  extra- 
dition, where  it  is  alleged  such  person  is  held  in  violation  of  Federal 
laws,  but  such  court  may  delay  hearing  to  await  action  of  State  ex- 
ecutive ;  People  v.  Hyatt,  172  N.  Y.  193,  92  Am  St.  Rep.  717,  64  N.  E. 
830,  holding  accused  will  not  be  surrendered  where  he  was  not  in  de- 
manding State  when  crime  was  committed. 

Right,    in   reviewing   extradition    proceedings,    to    be    heard    upon 
merits  of  charge.     Note,  21  L.  R.  A.  (N.  S.)  948. 

Commitment  is  final  for  purposes  of  preliminary  examination  unless 
palpably  erroneous. 

Approved  in  Terlinden  v.  Ames,  184  U.  S.  280,  46  L.  Ed.  541,  22  Sup. 
Ct.  488,  holding  evidence  on  question  of  an  indictable  offense  is  not 
admissible  on  habeas  corpus  where  commissioner  has  not  yet  acted 
thereon. 

Practice   and  procedure  governing  transfer  of  causes  to   Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  854. 

Miscellaneous.  Cited  in  Lincoln  v.  Power,  241  U.  S.  651,  60  L.  Ed. 
1222,  36  Sup.  Ct.  721,  affirming  judgment  on  authority  of  principal  case. 

161  U.  S.  513-518,  40  L.  Ed.  791,  16  Sup.  Ct.  637,  DUSHANE  v.  BEAU*. 

Limitation,  under  section  5057,  Revised  Statutes,  applies  only  to  claims 
existing  before  assignment  against  property  assigned. 

Approved  in  Bowen  v.  Delaware  etc.  R.  R.,  153  N.  Y.  487,  60  Am.  St 
Rep.  674,  47  N.  E.  911,  following  rule ;  Yazoo  etc.  R.  R.  Co.  v.  Brewer, 
231  U.  S.  248,  58  L.  Ed.  205,  34  Sup.  Ct.  90,  holding  two-year  limita- 
tion in  section  5057,  Revised  Statutes,  does  not  apply  to  suit  to  establish 
title  to  land  by  assignee  of  bankrupt,  where,  under  decision  of  Louisiana 
Supreme  Court,  adverse  claim  did  not  exist  against  property  in  hands 
of  bankrupt ;  Hammond  v.  Whittredge,  204  U.  S.  547,  549,  550,  51  L.  Ed. 
611,  612,  27  Sup.  Ct.  396,  where  incorporated  interest  of  bankrupt  in 
contingent  remainder  passed  to  assignee  in  bankruptcy,  fact  that  as- 
signee did  not  sue  to  establish  right  to  bankrupt's  interest  in  fund  for 
more  than  two  years  does  not  bar  his  claim  under  section  5057,  Revised 
Statutes;  Colby  v.  Shute,  219  Mass.  216,  106  N.  E.  1008,  where  life 
estate  in  which  insolvent  debtor  had  reversionary  interest  terminated 
September  22,  1894,  right  of  assignee  to  recover  such  interest  was  barred 
by  statute  of  1895,  before  repeal  of  such  statute,  December  31,  1901; 
Brewer  v.  Yazoo  etc.  R.  Co.,  128  La.  558,  54  South.  992,  prescription 
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of  two  years  of  section  5057,  Revised  Statutes,  to  causes  of  action 
against  assignees  in  bankruptcy  does  not  apply  to  causes  of  action  aris- 
ing between  persons  purchasing  property  from  assignee  and  others  long 
after  assignee  has  become  functus  officio. 

Assignees  meed  not  accept  property  of  unprofitable  nature. 
Approved  in  First  Nat.  Bank  v.  Lasater,  196  U.  S.  119,  49  L.  Ed.  409, 
25  Sup.  Ct.  206,  reaffirming  rule;  In  re  Lighthall,  221  Fed.  795,  denying 
motion  to  vacate  order  reopening  estate  in  bankruptcy  for  distribution 
of  dividend  on  bankrupt's  claim  in  life  policy  of  third  person,  where 
trustee  had  done  nothing  to  show  abandonment  of  claim  except  to  re- 
port it  worthless;  In  re  Gutman,  197  Fed.  474,  where  lease  stipulated 
for  payment  of  rentals  on  first  of  each  month,  but  unbroken  custom 
was  to  receive  payment  on  tenth,  and  lessee  was  declared  bankrupt  on 
twenty-eighth,  tender  of  rentals  on  fifteenth  of  following  month  by 
trustee  appointed  on  tenth,  was  not  such  delay  as  would  authorize 
forfeiture;  In  re  Frazin,  183  Fed.  30,  33  L.  R.  A.  (N.  S.)  745,  105 
C.  C.  A.  320,  where  lease  provided  for  re-entry  of  lessor  upon  devolu- 
tion of  lease  by  operation  of  law,  •  acceptance  of  one  month's  rent  by 
lessor  after  bankruptcy  of  lessee  was  not  waiver  of  right  to  re-enter 
upon  trustee's  election  to  accept  lease;  Atchison  T.  &  S.  F.  Ry.  Co.  v. 
Hurley,  153  Fed.  510,  82  C.  C.  A.  453,  where  railroad  made  advances 
to  coal  company  under  oral  agreement  that  advances  should  be  paid 
by  subsequent  deliveries  of  coal,  receivers  of  bankrupt  coal  company 
continuing  to  make  deliveries  could  not  disallow  advances ;  Central  Trust 
Co.  v.  East  Tennessee  Land  Co.,  79  Fed.  21,  receiver  of  insolvent  cor- 
porations may  repudiate  executory  contract;  Wells  v.  Hartford  Manila 
Co.,  76  Conn.  38,  55  Atl.  603,  receiver  of  paper-mill  may,  with  approval 
of  court,  abandon  contract  to  buy  pulp  at  greater  than  market  price 
without  making  estate  liable  in  damages;  Fleming  v.  Courtenay,  98 
Me.  411,  57  Atl.  595,  holding  forbearance  of  assignee  to  claim  asset 
for  twenty-two  years  after  he  was  assignee  constitutes  election  not  to 
take  same;  Qreenall  v.  Hersum,  220  Mass.  280,  107  N.  E.  941,  bank- 
rupt's bailor  may  sue  bailee,  where  trustee  implied  renounced  claims  for 
conversion  of  bailed  chattels,  and  at  trial  filed  express  waiver;  Lasater 
v.  First  National  Bank,  96  Tex.  348,  72  S.  W.  1058,  holding  where 
bankrupt's  claim  arising  from  payment  of  usurious  interest  is  not  ad- 
ministered by  trustee  bankrupt  may  sue  upon  it;  dissenting  opinion  in 
Harmon  v.  Dothan  Nat.  Bank,  186  Ala.  392,  64  South.  632,  majority 
holding  where  mortgage  embracing  real  and  personal  property  was  fore- 
closed under  power  of  sale,  mortgagor  cannot  maintain  action  at  law  for 
damages  on  theory  that  foreclosure  is  void. 

Assignee  waives  rights  by  action  or  conduct  distinctly  indicating  elec- 
tion not  to  take  property. 

Approved  in  Colt  v.  Sears  Commercial  Co.,  20  R.  I.  328,  38  Atl.  1058, 
suit  to  avoid  preference  is  discretional  with  assignee. 
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Assignee  of  bankrupt  cannot  impliedly  waive  rights  of  which  he  is 
ignorant. 

Approved  in  In  re  Wiseman  v.  Wallace,  159  Fed.  238,  239,  240,  in 
action  of  trustee  as  to  uncollectible  judgment  did  not  bar  right  to  pro- 
ceeds asserted  as  soon  as  he  found  claim  was  collectible;  dissenting 
opinion  in  Equitable  Life  Assur.  Soc.  v.  Perkins,  41  Ind.  App.  194,  80 
N.  E.  685,  majority  holding  insurance  company  could  not  escape  lia- 
bility to  insured  on  policy  because  of  his  innocent  failure  to  list  policy 
among  his  assets  when  filing  petition  in  bankruptcy;  Whittredge  v. 
Sweetser,  189  Mass.  47,  75  N.  E.  223,  arguendo. 

Whether  claims  may  he  asserted  by  assignee  is  Federal  question. 
Approved  in  Rector  v.  City  Deposit  Bank  Co.,  200  U.  S.  411,  60  L.  Ed. 
529,  26  Sup.  Ct.  289,  reaffirming  rule;  Stanley  v.  Schwalby,  162  U.  S. 
279,  40  L.  Ed.  968,  16  Sup.  Ct.  764,  State  decision  against  validity  of 
authority  claimed  under  United  States  is  reviewable. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  92  L.  R.  A.  535. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  R.  A.  573. 


161  U.  S.  519-644,  40  L.  Ed.  793,  16  Sup.  Ct.  600,  GEEB  v.  CONNECTICUT. 
States  may  control  and  regulate  common  property  in  game. 
Approved  in  State  of  New  York  v.  Becker,  241  U.  S.  562,  60  L.  Ed. 
1171,  36  Sup.  Ct.  705,  tribal  Seneca  Indians  are  subject  to  fish  and  game 
laws  of  New  York  as  to  lands  ceded  by  tribe  to  Robert  Morris  by  treaty 
of  1797,  notwithstanding  reservation  in  treaty  of  hunting  and  fishing; 
Patsone  v.  Pennsylvania,  232  U.  S.  143,  146,  58  L.  Ed.  543,  544,  34  Sup. 
Ct.  281,  upholding  act  of  1909  of  Pennsylvania  making  it  unlawful  for 
unnaturalized  foreign-born  residents  to  kill  wild  game  and  making  pos- 
session of  shotguns  and  rifles  unlawful;  Ohio  Oil  Co.  v.  Indiana  (No.  1), 
177  U.  S.  209,  44  L.  Ed.  739,  20  Sup.  Ct.  584,  upholding  Ind.  Acts  1893, 
p.  300,  prohibiting  owners  to  allow  escape  of  gas  or  oil  from  wells  for 
more  than  two  days;  United  States  v.  McCullagh,  221  Fed.  293,  294, 
holding  title  to  wild  game  coming  within  borders  of  State  is  in  State 
and  act  of  Congress  of  1913  to  protect  migratory  birds  is  not  valid  as 
regulation  of  property  of  Federal  government;  United  States  v. 
Shauver,  214  Fed.  157,  158,  migratory  birds  are  property  of  States  and 
act  of  Congress,  1913,  to  protect  them,  cannot  be  sustained  as  regulation 
of  property  of  Federal  government;  Rupert  v.  United  States,  181  Fed. 
90,  104  C.  C.  A.  255,  game  law  of  Oklahoma  Territory  prohibiting  ship- 
ments of  quail  from  territory,  even  though  killed  in  open  season,  is 
valid;  In  re  Eberle,  98  Fed.  296,  upholding  statute  requiring  payment 
of  license  fee  upon  nonresidents  for  privilege  of  hunting  within  State; 
Lewis  v.  State,  110  Ark.  206,  208,  161  S.  W.  155,  holding  act  of  1913 
prohibiting  nonresidents  from  hunting  and  fishing  in  specified  counties 


543  GEER  v.  CONNECTICUT,  161 U.  S.  519-644 

without  license  is  class  legislation  and  void ;  Fritz  v.  State,  88  Ark.  577, 
578,  115  S.  W.  385,  386,  upholding  Laws  1907  prohibiting  fishing  with 
nets  in  waters  of  State,  but  excluding  waters  wholly  within  premises 
of  person  using  net;  Ez  parte  Kenneke,  136  Cal.  530,  89  Am.  St.  Rep. 
179,  69  Pac.  262,  upholding  section  626,  Cal.  Pen.  Code,  prohibiting 
every  person  from  buying  or  selling  quail ;  Ex  parte  Parra,  24  Cal.  App. 
342, 141  Pac.  394,  upholding  act  1913  imposing  license  fee  of  ten  dollars 
per  annum  for  privilege  of  fishing  in  waters  of  State;  Hartman  v. 
Tresise,  36  Colo.  154,  4  L.  R.  A.  (N.  S.)  872,  84  Pac.  688,  statute  author- 
izing trespass  upon  another  man's  land  for  purpose  of  fishing  in  stream 
stocked  with  fish  at  public  expense,  subject  to  action  for  damages  to 
property  along  bank,  is  void;  Hornbeke  v.  White,  20  Colo.  App.  20,  76 
Pac.  928,  statute  making  possession  of  game  unlawful,  unless  permis- 
sion therefor  is  shown,  valid  where  legislature  has  vested  ownership  of 
game  in  State;  Harper  v.  Galloway,  58  Fla.  260,  19  Ann.  Caa.  235,  26 
L.  R.  A.  (N.  6.)  794,  51  South.  228,  act  of  1909  requiring  residents  of 
State  but  not  of  Marion  county  to  give  notice  to  game  warden  and  to 
obtain  special  license  to  hunt  in  Marion  County,  while  not  requiring 
notice  or  license  of  residents  of  county,  is  void ;  Walbridge  v.  Robinson, 
22  Idaho,  243,  244,  245,  43  L.  R.  A.  (N.  S.)  240,  125  Pac.  814,  815,  State 
may  prohibit  appropriation  and  diversion  of  public  waters  for  use  in 
v  another  State  for  irrigation  purposes ;  Sherwood  v.  Stephens,  13  Idaho, 
404,  90  Pac.  346,  in  action  against  game  warden  for  damages  for  turn- 
ing fish  out  oi  private  ponds,  plaintiff  must  allege  facts  showing  ponds 
were  constructed  and  stocked  with  fish  in  accordance  with  provisions 
of  statute;  Manufacturers'  Gas  etc.  Co.  v.  Indiana  Nat.  Gas  etc. 
Co.,  155  Ind.  471,  57  N..E.  916,  upholding  Acts  1891,  p.  89,  prohibiting 
use  of  artificial  means  to  increase  natural  flow  of  gas  from  well;  State 
v.  McCullagh,  96  Kan.  789,  153  Pac.  559,  upholding  statute  of  1913  for- 
bidding shooting  of  ducks  from  motor  boat;  Rives  v.  Gulf  Refining  Co., 
133  La.  185, 186,  62  South.  626,  oil  and  gas  while  in  ground  are  not  sub- 
ject to  distinct  ownership  and  lease  of  oil  and  gas  passes  nothing  but 
right  to  explore;  State  v.  Morgan,  133  La.  1037,  63  South.  510,  affirm- 
ing conviction'  of  person  trapping  animals  for  market  without  license  in 
violation  of  game  law  of  1912;  State  v.  Sawyer,  113  Me.  462,  L.  R.  A. 
1915F,  1031,  94  Atl.  887,  holding  act  of  Congress  1913  for  protection 
of  migratory  birds  is  invalid  and  does  not  suspend  State  law,  and  affirm- 
ing conviction  for  violation  of  State  game  law;  State  v.  Leavitt,  105 
Me.  80,  26  L.  R.  A.  (N.  S.)  799,  72  Atl.  877,  upholding  act  of  1903  for- 
bidding digging  of  clams  on  flats  of  Scarboro  during  certain  period 
except  by  residents  of  towii;  State  v.  Peabody,  103  Me.  330,  69  Atl. 
274,  regulation  of  town  requiring  license  to  dig  clams  and  refusing  to 
license  nonresidents  is  void ;  State  v.  Snowman,  94  Me.  Ill,  46  Atl.  818, 
upholding  Stats.  1897,  c.  262,  requiring  registration  and  certification  of 
guides  by  commissioner  of  inland  fisheries  and  game;  Windsor  v.  State, 
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103  Md.  619,  64  Atl.  292,  upholding  regulation  forbidding  possession  of 
immature  oysters  {  People  v.  Setunsky,  161  Mich.  629,  126  N.  W.  845, 
846,  upholding  act  of  1907  licensing  and  regulating  commercial  fishing 
by  means  of  power  and  sail  boats;  State  v.  Shattuck,  96  Minn.  49,  104 
N.  W.  720,  upholding  law  prohibiting  sale  of  ruffed  grouse;  State  v. 
Weber,  205  Mo.  48,  120  Am,  St.  Rep.  715,  12  Ann,  Cas.  382,  10  L.  R.  A. 
(N.  S.)  1155,  102  S.  W.  958,  holding  laws  of  1905  making  it  unlawful 
to  have  in  possession  carcass  of  deer  not  having  thereon  natural  evi- 
dence of  its  sex  applies  to  domesticated  as  well  as  wild  deer,  and  is 
valid;  State  v.  Heger,  194  Mo.  711,  93  S.  W.  253,  upholding  law  pro- 
hibiting sale  of  game;  State  v.  Martyn,  82  Neb.  233,  17  Ann.  Cas.  659, 
23  L.  R.  A.  (N.  S.)  217,  117  N.  W.  722,  upholding  State  anti-pass  law; 
Ex  parte  Crosby,  38  Neb.  392,  396,  149  Pac.  990,  991,  upholding  statute 
of  1913  making  it  unlawful  to  have  in  one's  possession  more  than  ten 
pounds  of  certain  kinds  of  fish,  as  applied  to  white  person  taking  fish 
within  limits  of  Indian  reservation;  State  v.  Dow,  70  N.  H.  287,  288, 
289,  47  Atl.  734,  upholding  Laws  1899,  c.  22,  prohibiting  any  person 
from  fishing  for  lake  or  speckled  trout  with  intent  to  sell  or  trade  fish 
so  caught ;  State  v.  Price,  71  N.  J.  L.  254,  58  Atl.  1017,  upholding  law 
regulating  cultivation  and  taking  of  oysters  and  clams;  People  v.  Hes- 
terberg,  184  N.  Y.  130,  76  N.  E.  1033,  upholding  law  prohibiting  pos- 
session of  game  coming  from  without  State  during  closed  season ;  People 
v.  Bootman,  180  N.  Y.  9,  72  N.  E.  508,  within  police  power  of  State  to 
make  possession  of  imported  game  unlawful;  State  v.  Brake,  157  N.  C. 
609,  72  S.  E.  1081,  upholding  law  of  1911  making  it  unlawful  to  permit 
setter  to  run  at  large  in  Henderson  county  during  closed  season  for 
quail;  State  v.  Hanlon,  77  Ohia  St.  30,  122  Am.  St.  Rep.  472,  13  L.  R.  A. 
(N.  S.)  539,  82  N.  E.  664,  upholding  Statute  of  1898  requiring  license 
to  fish  in  waters  of  Lake  Erie  and  estuaries  and  bays  thereof  within 
State ;  State  v.  Hume,  52  Or.  6,  95  Pac.  810,  upholding  act  of  1907  mak- 
ing it  unlawful  to  engage  in  business  of  canning  salmon  without  license; 
Commonwealth  v.  Patsone,  231  Pa.  49,  79  Atl.  929,  upholding  act  of 
1909  prohibiting  unnaturalized  foreign-born  resident  to  hunt  game  or 
wild  birds,  or  to  have  shotgun  or  rifle  in  his  possession ;  State  v.  Kofines, 
33  R.  I.  230,  Ann.  Cas.  1913C,  1120,  80  Atl.  440,  upholding  laws  of  1909 
prohibiting  taking  of  lobsters  in  waters  of  State  without  license,  and 
authorizing  commission  to  grant  or  refuse  licenses  to  citizens  residing  in 
State  for  one  year;  Ex  parte  Blardone,  55  Tex.  Cr.  191,  192,  193,  21 
L.  R.  A.  (N.  S.)  607,  115  S.  W.  839,  840,  upholding  act  of  1907  making 
it  misdemeanor  to  sell  or  offer  for  sale  game  mentioned  in  section  1, 
including  wild  ducks;  Raymond  v.  Kibbe,  43  Tex.  Civ.  215,  95  S.  W. 
729,  upholding  act  of  1895  imposing  tax  on  fishing  boats  and  fish  taken 
for  market  and  declaring  title  to  fish,  oysters,  terrapin,  and  shrimp  in 
public  waters  of  State  is  in  State;  State  v.  Haskell,  84  Vt.  434,  34 
L.  R.  A.  (N.  S.)  286,  79  Atl.  854,  upholding  laws  of  1908  making  it  un- 
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lawful  for  owner  or  operator  of  mill  to  deposit  sawdust,  shavings,  or 
other  refuse  in  waters  of  river;  State  v.  Niles,  78  Vt.  271,  112  Am.  St. 
Rep.  920,  62  Atl.  796,  upholding  law  imposing  license  on  nonresident 
deer  hunter,  but  giving  him  certain  privileges  over  resident;  Payne  v. 
Sheets,  75  Vt.  342,  55  Atl.  659,  holding  person  having  right  to  hunt  or 
fish  on  land  of  another  may  maintain  action  against  a  trespasser  under 
U.  S.  Stats.  4626;  State  v.  Towessnute,  89  Wash.  483,  154  Pac.  807, 
tribal  Indian,  inhabitant  of  reservation,  cannot  fish  outside  of  reserva- 
tion without  license  in  violation  of  State  law;  Graves  v,  Dunlap,  87 
Wash.  652,  L.  R.  A.  19160,  338,  152  Pac.  533,  game  laws  prohibiting 
possession  of  deer,  fawn,  swans,  wood  ducks  and  pheasants  are  not 
retroactive  as  against  person  who  had  reclaimed  such  animals  and  fowl 
and  kept  them  in  inclosed  areas  on  farm;  Cawsey  v.  Brickey,  82  Wash. 
656, 144  Pac.  939,  upholding  provision  of  game  laws  of  1913  authorizing 
county  game  commissions  to  create  game  preserves  wherein  no  game 
may  be  caught  or  killed ;  State  v.  Tice,  69  Wash.  405,  41  L.  R.  A.  (N.  S.) 
469,  125  Pac.  169,  upholding  laws  of  1911  prohibiting  salmon  fishing  in 
waters  of  Willapa  harbor  and  its  tributaries  during  certain  periods; 
State  v.  Southern  Coal  etc.  Co.,  71  W.  Va.  475,  43  L.  R.  A.  (N.  S.)  401, 
76  S.  E.  971,  upholding  provision  of  Code  of  1906  making  it  unlawful 
to  put  into  stream  sawdust  or  other  substance  deleterious  to  propaga- 
tion of  fish  is  valid,  and  affirming  conviction  for  running  sulphurous 
water  into  stream;  State  v.  Morrin,  136  Wis.  555, 117  N.  W.  1007,  under 
express  provision  of  act  of  Congress,  1887,  Indian  receiving  allotment 
becomes  citizen  of  United  States  and  State  wherein  he  resides,  and 
cannot  claim  immunity  from  criminal  laws  of  State  regulating  taking 
of  fish  from  State  waters  by  virtue  of  Indian  treaties;  Ward  v.  Race 
Horse,  163  U.  S.  507,  41  L.  Ed.  245,  16  Sup.  Ct.  1077,  Bannock  Indian 
treaty  does  not  justify  violation  of  State  game  laws;  Stevens  v.  State, 
89  Md.  673,  43  Atl.  931,  and  People  v.  O'Neil,  110  Mich.  <828,  83  t.  R.  A. 
097,  68  N.  W.  228,  upholding  law  prohibiting  sale  of  game  and  fish; 
Haggerty  v.  Ice  Mfg.  etc.  Co.,  143  Mo.  243,  246,  65  Am.  St.  Rep.  649, 
651,  40  L.  R.  A.  152,  153,  44  S.  W.  1114,  1115,  upholding  law  against 
possession  of  game  during  close  season;  dissenting  opinion  in  State  v. 
Mallory,  73  Ark.  255,  67  L.  R.  A.  773,  83  S.  W.  962,  majority  holding 
law  forbidding  nonresidents  from  hunting  and  fishing  in  State  invalid 
so  far  as  it  discriminated  against  nonresident  land  owners. 

Distinguished  in  In  re  Davenport,  102  Fed.  544,  holding  unconstitu- 
tional State  statute  prohibiting  traffic  in  game,  as  applied  to  game  law- 
fully killed  in  another  State;  In  re  Marshall,  102  Fed.  327,  holding  un- 
constitutional county  ordinance  making  it  a  misdemeanor  to  use  any 
sort  of  magazine  gun  to  kill  wild  birds;  State  v.  Mallory,  73  Ark.  242, 
249,  251,  67  L.  R.  A.  773,  83  S.  W.  957,  959,  960,  law  forbidding  non- 
residents from  hunting  and  fishing  in  State  invalid  so  far  as  it  dis- 
criminates against  nonresident  land  owners;  People  v.  Buffalo  Fish  Co.; 
XVH— 35  ,'-•-• 
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164  N.  Y.  105,  111,  79  Am.  St  Rep.  629,  58  N.  E.  38,  41,  holding  void, 
so  far  as  applying  to  fish  imported  from  foreign  country,  Laws  1892, 
c.  488,  prohibiting  catching,  killing  or  possessing  fish  out  of  season; 
State  v.  J.  W.  Kelly  &  Co.,  123  Tenn.  575,  133  S.  W.  1015,  person  is 
not  liable  to  prosecution  for  violation  of  act  of  1909  declaring  penalty 
for  sale  of  intoxicating  liquor  within  four  miles  of  schoolhouse,  where 
contract  of  sale  of  liquor  ordered  from  without  State  was  completed 
upon  delivery  to  carrier  and  is  protected  by  interstate  commerce  clause; 
dissenting  opinion  in  Ex  parte  Blardone,  55  Tex.  Cr.  195,  196,  197,  21 
L.  R.  A.  (N.  8.)  607,  116  S.  W.  1199,  1200,  majority  upholding  act  of 
1907  making  it  misdemeanor  to  sell  or  offer  for  sale  game  mentioned  in 
section  1,  including  ducks,  although  act  authorized  killing  of  ducks  not 
exceeding  twenty-five  in  one  day. 

Statute  prohibiting  killing  of  game  during  certain  season  for  trans- 
portation does  not  violate  commerce  power. 

Approved  in  Sligh  v.  Eirkwood,  237  U.  S.  60,  59  L.  Ed.  838,  35  Sup. 
Ct.  501,  upholding  laws  of  Florida  prohibiting  delivery  for  shipment  of 
citrus  fruits  immature  or  otherwise  unfit  for  consumption;  Simpson  v. 
Shepard,  230  U.  S.  411,  Ann.  Oas.  1916A,  18,  48  L.  R.  A.  (N.  S.)  1151, 
57  L.  Ed.  1546,  33  Sup.  Ct.  729,  in  absence  of  congressional  action,  State 
may  regulate  intrastate  rates  of  interstate  carrier  though  disturbing 
relations  existing  between  interstate  and  intrastate  rates;  New  York  v. 
Hesterberg,  211  U.  S.  41,  53  L.  Ed.  80,  29  Sup.  Ct.  10,  upholding  provi- 
sions of  forest,  fish  and  game  law  of  New  York  prohibiting  possession 
of  game  during  closed  season;  Hudson  County  Water  Co.  v.  McCarter, 
209  U.  S.  356,'357, 14  Ann.  Oas.  560,  52  C.  Ed.  832,  833,  28  Sup.  Ct.  529, 
upholding  laws  of  New  Jersey  prohibiting  transportation  of  water  of 
State  into  another  State;  United  States  v.  McCullagh,  221  Fed.  291, 
292,  act  of  Congress  of  1913  for  protection  of  migratory  birds  is  not 
valid  as  regulation  of  interstate  commerce;  United  States  v.  Shauver, 
214  Fed.  159,  161,  act  of  Congress,  1913,  protecting  migratory  birds 
cannot  be  sustained  as  exercise  of  power  to  regulate  interstate  com- 
merce; In  re  Arkansas  Rate  Cases,  187  Fed.  301,  fact  that  intrastate 
rates  established  by  State  statute  indirectly  affect  interstate  rates  does 
not  make  statute  void;  Logan  &  Bryan  v.  Postal  Tel.  etc.  Co.,  157  Fed. 
583,  State  has  right  to  declare  dealings  in  futures  on  margin  gambling 
and  to  prohibit  them  within  its  borders;  McDonald  etc.  v.  Southern 
Express  Co.,  134  Fed.  284,  law  prohibiting  exportation  of  shad -from 
State  unconstitutional  because  not  limited  to  shad  caught  within  State; 
In  re  Deininger,  108  Fed.  623,  upholding  Oregon  law  making  it  a  penal 
offense  for  a  person  to  have  in  possession  trout  for  sale;  Kansas  City 
etc.  Ry.  Co.  v.  Board  of  R.  R.  Commrs.,  106  Fed.  356,  holding  Arkansas 
railroad  commission  has  no  power  to  fix  freight  rates  between  points 
within  State  where  line  lies  largely  within  Indian  Territory;  Hyde  v. 
State,  155  Ala.  136,  46  South.  490,  upholding  act  of  1907  making  it  un- 
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lawful  to  hunt  on  lands  of  another  without  written  permission  from 
owner;  Wells  Fargo  Express  Co.  v.  State,  79  Ark.  352,  96  S.  W.  190, 
under  Lacey  Act  of  Congress  providing  that  State  game  laws  may  be 
made  applicable  to  game  imported  into  State,  statute  prohibiting  ex- 
press company  from  transporting  game  beyond  State  is  valid  whether 
applying  to  game  killed  within  State  or  without;  Javins  v.  United 
States,  11  App.  D.  C.  347,  349,  having  possession  of  partridges  during 
closed  season  prescribed  by  act  of  Congress  of  1878,  is  violation  of  that 
act  whether  birds  were  killed  within  District  or  beyond  its  limits;  Allen 
v.  State,  11  Ga.  App.  76,  77,  74  S.  E.  707,  having  in  possession  and 
selling  wood  duck  during  closed  season  was  violation  of  game  law, 
Whether  it  was  killed  within  limits  of  State  or  in  another  State ;  People 
v.  Booth  Fisheries  Co.,  253  111.  429,  432,  97  N.  E.  839,  840,  laws  1911 
making  it  unlawful  to  transport  certain  varieties  of  fish  to  point  out- 
side of  State  is  valid  as  to  fish  taken  within  State  but  invalid  as  to 
fish  taken  outside  of  State  and  transported  into  State  to  store  for  fur- 
ther transportation  into  another  State;  McGuire  v.  Chicago  etc.  R.  Co., 
131  Iowa,  370,  83  L.  B.  A.  (N.  8.)  706,  108  N.  W.  912,  statute  making 
railway  corporation  liable  for  injuries  to  servant  caused  by  negligence 
of  fellow-servant  regardless  of  contracts  of  relief  or  indemnity  entered 
into  prior  to  injury  is  valid  as  applied  to  interstate  carrier;  Smith  v. 
State,  155  Ind.  614,  58  N.  E.  1045,  upholding  Burns'  Rev.  Stats.  1894, 
§  2209,  imposing  fine  upon  anyone  possessing  quails  out  of  Beason ; 
Westheimer  v.  Weisman,  8  Kan.  App.  78,  54  Pac.  333,  upholding  Gen. 
Stats.  1889,  par.  2550,  prohibiting  persons  from  taking  or  receiving 
orders  for  intoxicating  liquors  except  from  persons  authorized  to  sell; 
State  v.  Ferrandau,  130  La.  1041,  Ann.  Can.  1913D,  1170,  58  South.  872, 
provision  of  act  of  1910  prohibiting  shipping  of  oysters  out  of  State  for 
canning  or  packing  is  void  as  discriminatory  regulation  of  interstate 
commerce;  In  re  Schwartz,  119  La.  294, 121  Am.  St  Rep.  516,  44  South. 
21,  upholding  statute  imposing  fine  for  killing  or  having  in  possession 
migratory  wild  bird,  other  than  game  bird,  or  for  selling  or  offering  for 
sale  plumage  of  birds  protected  by  act,  and  affirming  conviction  of  per- 
son offering  aigrettes  for  sale;  People  v.  Van  Pelt,  130  Mich.  625,  90 
N.  W.  425,  holding  prosecution  under  section  2,  act  No.  196,  Pub.  Acts 
1893,  for  protection  of  game,  deprives  defendant  of  no  constitutional 
rights;  Ex  parte  Fritz,  86  Miss.  220,  109  Am.  St.  Rep.  704,  38  South. 
724,  statute  regulating  taking  of  fish  does  not  violate  commerce  clause 
of  Constitution  as  to  one  intending  to  ship  them  into  another  State; 
Kirk  v.  State  Board  of  Irrigation,  90  Neb.  629,  630,  134  N.  W.  168, 
State  may  limit  grants  of  right  to  appropriate  water  of  stream  for 
power  purposes  so  as  to  prevent  transmission  or  use  of  power  beyond 
State;  Board  of  Health  v.  Schwarz  Bros.  Co.,  84  N.  J.  L.  502,  87  Atl. 
148,  statute  providing  for  licensing  of  slaughter-houses  is  not  invalid 
as  interfering  with  foreign  commerce  where  meat  is  intended  only  for 
export;  McCarter  v.  Hudson  County  Water  Co.,  70  N.  J.  Eq.  712,  719, 
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118  Am.  St.  Rep.  754,  10  Axul  Oas.  116,  14  L.  R.  A.  <N.  S.)  197,  65  Atl. 
496,  499,  upholding  act  of  1905  prohibiting  person  or  corporation  from 
transporting,  through  pipes  or  conduits,  waters  of  fresh  water  lake, 
stream,  or  pond  to  another  State;  Ames  v.  Kirby,  71  N.  J.  L.  446,  59 
Atl.  560,  law  prohibiting  acceptance  of  wagers  to  be  telegraphed  out- 
side State  not  regulation  of  interstate  commerce;  People  v.  Crane,  214 
N.  T.  162,  178,  Ann.  Can.  1915B,  1254,  108  N.  E.  429,  435,  upholding 
labor  law  of  1909  prohibiting  employment  of  aliens  on  public  work,  and 
affirming  conviction  of  contractor  violating  law;  State  v.  Gallop,  120 
N.  C.  983,  984,  35  S.  E.  181,  182,  upholding  Laws  1897,  c.  291,  making 
it  a  misdemeanor,  for  any  person  to  interfere  with  any  person  gunning 
or  fishing  on  Currituck  sound;  State  v.  Nergaard,  124  Wis.  414,  102 
N.  W.  901,  upholding  law  prohibiting  transportation  of  fish  from  inland 
waters  of  State  in  greater  than  specified  quantities ;  State  v.  Harboume, 
70  Conn.  492,  66  Am.  St.  Rep.  131,  40  L.  R.  A.  610,  40  Atl.  181,  State 
may  prohibit  telegraphing  of  money  to  be  bet  on  races;  Selkirk  v. 
Stephens,  72  Minn.  336,  40  L.  R.  A.  760,  75  N.  W.  386,  upholding  seizure 
of  game  killed  on  reservation  for  export. 

Distinguished  in  West  v.  Kansas  Natural  Gas  Co.,  221  U.  S.  253,  259, 
35  Li  R.  A.  (N.  S.)  1193,  56  L.  Ed.  725,  728,  31  Sup.  Ct.  564,  statute  of 
Oklahoma  prohibiting  foreign  corporations  from  building  pipe-lines 
across  highways  and  transporting  natural  gas  therein  to  points  outside 
State  is  invalid ;  Kansas  Natural  Gas  Co.  v.  Haskell,  172  Fed.  562,  564, 
act  of  Oklahoma  of.  1907  prohibiting  construction  of  pipe-lines  for 
transportation  of  natural  gas  within  State  except  by  corporations  organ- 
ized under  charters  prohibiting  transportation  of  gas  to  points  outside 
State,  is  void  as  interference  with  interstate  commerce;  Manufacturers' 
Gas  etc.  Co.  v.  Indiana  Natural  Gas  etc.  Co.,  155  Ind.  547,  58  N.  E.  707, 
holding  unconstitutional  act  of  March  9, 1889,  making  it  unlawful  to  con- 
duct natural  gas  to  any  point  outside  State ;  Adams  v.  Mississippi  Lum- 
ber Co.,  84  Miss.  29,  36  South.  69,  law  imposing  privilege  tax  on  sawmill 
proprietors  shipping  outside  of  State,  invalid  as  tax  on  interstate  com- 
merce ;  dissenting  opinion  in  People  y.  Lassen,  142  Mich.  602,  106  N.  W. 
145,  majority  holding  statute  making  unlawful  possession  of  certain 
fish,  though  lawfully  caught  in  foreign  waters,  not  regulation  of  inter- 
state commerce. 

Acts  which   the  legislature  may   and   may  not   declare   criminal. 
Note,  78  Am.  St.  Rep.  251. 

Validity  of  statute  prohibiting  shipping  of  goods  out  of  State  for 
-  packing  or  other  preparation  for  sale.    Note,  Ann.  Oas.  191SD, 
1174. 

Right  of  State  to  forbid  exportation  of  natural  resources.    Note, 

35  L.  R.  A.  (N.  S.)  1194. 
Constitutionality  of  the  "migratory  birds' '  provision  in  Federal 

act  of  March  4.  1913.     Note,  L.  R.  A.  1915F,  1032. 

i  _     •  a  .      .     ft  *  ■ 
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Corporations  are  citizens  of  State  creating  them. 

Approved  in  Walters  v.  Chicago,  B.  &  Q.  Ry.  Co.,  186  U.  S.  479,  46 
L.  Ed.  1266,  22  Sup.  Ct.  941,  reaffirming'  rule ;  Martinez  v.  La  Asociacion 
de  Senoras  Damas,  213  U.  S.  23, 53  L.  Ed.  681,  29  Sap.  Ct.  327,  corpo- 
ration organized  under  laws  of  Spain  for  local  and  charitable  purposes 
in  Porto  Rico  is  not,  after  cession  of  Porto  Rico  citizen  of  Spain  within 
meaning  of  act  of  1900  as  amended  in  1901,  but  is  to  be  regarded  as 
citizen  of  Porto  Rico  for  jurisdictional  purposes ;  Farmers  *  Oil  &  Guano 
Co.  v.  Duckworth  Co.,  217  Fed.  365, 133  C.  C.  A.  278,  allegation  in  peti- 
tion in  action  in  Federal  court  that  plaintiff  is  corporation  of  New 
Jersey  and  defendant  is  corporation  of  Georgia  is  not  equivalent  to 
allegations  that  corporations  were  organized  under  laws  of  such  States, 
and  is  insufficient  to  show  requisite  diversity  to  give  Federal  court  juris- 
diction ;  Revett  v.  Clise,  207  Fed.  676,  Federal  court  for  western  district 
of  Washington  has  no  jurisdiction  of  action  for  conspiracy  to  defraud 
brought  by  citizen  of  Colorado  against  citizen  of  New  York  and  New 
Jersey  corporation  authorized  to  transact  business  in  such  district  of 
Washington;  Elk  Garden  Co.  v.  T.  W.  Thayer  Co.,  179  Fed.  559,  action 
in  ejectment  by  New  Jersey  corporation  against  New  York  corporation 
may  be  brought  in  Federal  court  for  district  in  West  Virginia  in  which 
land  is  situated;  Lee  v.  Atlantic  etc.  R.  Co.,  150  Fed.  795,  where  foreign 
railroad  company  is  merged  rather  tha%i  consolidated  with  domestic  one, 
its  citizenship  remains  unchanged  for  purposes  of  Federal  jurisdiction; 
Dodd  v.  Louisville  Bridge  Co.,  130  Fed.  196,  case  cannot  be  removed 
on  ground  that  plaintiffs  suing  as  individuals  act  for  corporation;  Deb- 
nam  v.  Southern  etc.  Tel.  Co.,  126  N.  C.  845,  36  S.  E.  274,  holding  for- 
eign corporation  becoming  domestic  by  complying  with  State  law  can- 
not remove  nonfederal  suit  by  citizen  of  latter  State;  Barrow  S.  S.  Co. 
v.  Kane,  170  U.  S.  107,  42  L.  Ed.  967,  18  Sup.  Ct.  528,  Federal  «ourt 
has  jurisdiction  of  suit  by  nonresident  against  foreign  corporation  with 
local  agent;  Taylor  v.  Illinois  Cent.  R.  R.  Co.,  89  Fed.  120,  Federal 
jurisdiction  is  determined  by  citizenship  of  corporators;  Hammond  Beef 
etc.  Co.  v.  Best,  91  Me.  437,  42  L.  R.  A.  531,  40  Atl.  340,  State  insolvency 
discharge  does  not  bar  debt  due  foreign  corporation;  United  States  v. 
Northwestern  Express  Co.,  164  U.  S.  689,  41  L.  Ed.  600,  17  Sup.  Ct.  207, 
State  corporation  is  citizen  within  Indian  depredation  act;  Louisville 
etc.  Ry.  Co.  v.  Louisville  Trust  Co.,  174  U.  S.  565,  43  L.  Ed.  1088,  19 
Sup.  Ct.  822,  arguendo. 

Distinguished  in  Utah-Nevada  Co.  v.  De  Lamar,  133  Fed.  117,  118, 
66  C.  C.  A.  179,  no  presumption  that  president  of  corporation  is  citizen 
of  same  State;  dissenting  opinion  in  Calvert  v.  Southern  Ry.  Co.,  64 
S.  C.  150, 153,  155,  157,  161,  41  S.  E.  966,  968,  majority  holding  foreign 
corporation  becoming  domestic  by  complying  with  South  Carolina  laws 
is  nonresident  for  Federal  jurisdiction. 
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Railroad  organized  and  authorized  by  one  State  may  extend  lines  Into 
another  subject  to  tetter's  laws. 

Approved  in  Chesapeake  etc.  R.  R.  Co.  v.  Howard,  14  App.  D.  C.  282, 
railroad  corporation  of  Virginia  having  filed  articles  of  incorporation 
in  West  Virginia  has  no  power  to  lease  line  of  Kentucky  corporation 
without  ratification  by  State  of  Virginia,  but  fact  that  lease  is  in  ex- 
cess of  its  powers  does  not  relieve  it  from  liability  for  injuries  sustained 
on  leased  line;  Stonega  Coal  etc.  Co.  v.  Louisville  etc.  R.  Co.,  139  Fed. 
271,  arguendo. 

Bailroad  organized  in  one  State  and  accepting  grants  in  another  may 
be  treated  by  both  as  domestic  corporation. 

Approved  in  Patch  v.  Wabash  R.  R.  Co.,  207  U.  S.  284,  52  L.  Ed.  208, 
28  Sup.  Ct.  80,  corporation  organized  simultaneously  in  several  States 
cannot  remove  to  Federal  court  action  for  injuries  brought  in  one  of 
those  States  on  ground  it  is  citizen  of  another  State;  Chicago  etc.  Ry. 
Co.  v.  Ludwig,  156  Fed.  158,  foreign  corporation  acquiring  railroad 
property  in  Arkansas  by  compliance  with  act  of  1889  became  corpora- 
tion of  State  and  subject  only  to  liabilities  of  domestic  corporation,  and 
act  of  1907  subjecting  it  to  forfeiture  of  charter  for  removal  of  cause 
to  Federal  court  impairs  contract  right ;  Wasley  v.  Chicago  etc.  Ry.  Co., 
147  Fed.  615,  holding  railroad  company  formed  by  consolidation  citizen 
of  both  States  in  which  it  filed  certificates;  Western  Union  Tel.  Co.  v. 
Pittsburg  etc.  Ry.  Co.,  137  Fed.  437,  consolidated  corporation  is  before 
Federal  court;  Russell  v.  St.  Louis  etc.  Ry.  Co.,  71  Ark.  455,  75  S.  W. 
727,  State  may  adopt  foreign  corporation  as  its  own;  Smith  v.  Cleveland 
etc.  Ry.  Co.,  170  Ind.  395,  81  N.  E.  506,  consolidated  railroad  formed 
from  Ohio  and  Indiana  roads  pursuant  to  statutes  of  Ohio  and  Indiana 
may  exercise  power  of  eminent  domain  in  Indiana  for  purpose  of  elimi- 
nating grade ;  Carolina  Coal  etc.  Co.  v.  Southern  Ry.  Co.,  144  N.  C.  754, 
57  S.  E.  452,  under  section  697,  Code  of  1883,  foreign  corporation  pur- 
chasing railroad  property  and  franchises  became  new  domestic  corpo- 
ration subject  to  jurisdiction  of  State  courts;  Geraty  v.  Atlantic  Coast 
Line  R.  Co.,  80  S.  C.  360,  60  S.  E.  938,  under  Civil  Code  of  1902,  section 
1791,  foreign  railroad  corporation  filing  copy  of  charter  granted  in  an- 
other State  becomes  domestic  corporation;  Moody  v.  Shaw,  173  Mass. 
378,  53  N.  E.  891,  nonresident  decedent's  stock  in  railroad,  chartered 
also  by  New  York,  is  subject  to  inheritance  tax;  Louisville  etc.  Ry.  Co. 
v.  Louisville  Trust  Co.,  174  U.  S.  565,  43  L.  Ed.  1088,  19  Sup1.  Ct.  822, 
Doctor  v.  Harrington,  196  U.  S.  587,  49  L.  Ed.  609,  25  Sup.  Ct.  355,  and 
Goodwin  v.  Clayton,  137  N.  C.  232,  107  Am.  St.  Rep.  479,  67  I*.  R.  A. 
209,  49  S.  E.  176,  all  arguendo. 

Distinguished  in  Carolina  etc.  Ry.  v.  McCown,  84  S.  C.  322,  337,  341, 
66  S.  E.  420,  423,  424,  holding  statute  providing  for  domestication  of 
foreign  railroad  corporation  is  in  conflict  with  State  Constitution  and 
denying  mandamus  to  compel  Secretary  of  State  to  file  copy  of  charter 
of  railroad. 

Jurisdiction  of  foreign  corporations.    Note,  85  Am.  St.  Rep.  919. 
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Presumption  that  corporation  is  citizen  of  State  creating  it  follows  it 
when  it  does  business  elsewhere. 

Approved  in  Baldwin  v.  Pacific  Power  etc.  Co.,  199  Fed.  293,  holding 
Federal  court  has  no  jurisdiction  of  action  for  personal  injuries  brought 
in  State  court  of  Oregon  by  resident  of  Wisconsin  against  corporation 
organized  in  Maine  and  doing  business  in  Oregon;  Hirsch  v.  Independ- 
ent Steel  Co.,  196  Fed.  110,  bill  by  nonresident  stockholders  and  di- 
rectors against  corporation  and  resident  stockholders  and  directors 
praying  for  dissolution  of  corporation,  not  alleging  facts  showing  inter- 
ests are  not  identical,  does  not  disclose  controversy  giving  Federal  court 
jurisdiction  on  ground  of  diversity  of  citizenship;  Cummins  v.  Chicago 
etc.  R.  Co.,  193  Fed.  239,  240,  241,  purchase  by  Illinois  railroad  corpora- 
tion of  railroad  and  franchises  of  Missouri  corporation  did  not  change 
its  citizenship  so  as  to  deprive  it  of  right  to  remove  to  Federal  court 
action  for  death  resulting  from  operation  of  Missouri  road  brought  by 
citizen  of  Missouri;  St.  Louis  etc.  R.  Co.  v.  Cross,  171  Fed.  486,  rail- 
road corporation  organized  in  Missouri  by  acquisition  of  lines  and 
franchise  in  Oklahoma  Territory,  did  not  become  new  corporation 
under  laws  of  Oklahoma  Territory,  and  requisite  diversity  of  citi- 
zenship exists  in  action  by  such  railroad  against  citizen  of  Oklahoma; 
Howe  v.  Howe  &  Owen  Ball  Bearing  Co.,  154  Fed.  823,  83  C.  C.  A. 
536,  where  articles  of  incorporation  in  record  prove  corporation 
was  organized  under  laws  of  Maine,  and  recite  that  president  was 
resident  of  Indiana,  presumption  is  that  he  was  citizen  of  State 
of  Maine,  as  stockholder  of  corporation,  or  of  Indiana,  and  de- 
fendant is  citizen  of  Missouri,  requisite  diversity  exists  to  give  Federal 
court  jurisdiction;  Alabama  etc.  Mfg.  Co.  v.  Riverdale  Cotton  Mills, 
127  Fed.  504,  62  C.  C.  A.  295,  holding  State  of  Alabama  cannot  so  com- 
bine corporation  of  Alabama  with  one  of  same  name  in  Georgia  as  to 
make  it  a  citizen  of  Georgia  for  Federal  jurisdiction ;  Sidway  v.  Mis- 
souri Land  etc.  Co.,  101  Fed.  488,  holding  equity  has  no  jurisdiction  to 
appoint  receiver  for  foreign  corporation  at  suit  of  resident  stockholder ; 
dissenting  opinion  in  Hurst  v.  Southern  Ry.  Co.,  162  N.  C.  374,  375,  377, 
78  S.  E.  437,  438,  foreign  corporation  purchasing  North  Carolina  rail- 
road under  foreclosure  becomes  new  corporation  under  section  697  of 
Code,  and  suit  against  it  by  citizen  of  State  cannot  be  removed  to 
Federal  court. 

Filing  certified  copy  of  articles  in  another  State  under  State  law  does 
not  make  corporation  citizen. 

Approved  in  Davis  v.  Chesapeake  etc.  Ry.  Co.,  116  Ky.  152,  75  S.  W. 
277,  reaffirming  rule;  Harrison  v.  St.  Louis  etc.  R.  R.  Co.,  232  U.  S.  328, 
L.  B.  A.  1915F,  1187,  58  L.  Ed.  625,  34  Sup.  Ct.  333,  statute  of  Oklahoma 
of  1908  forbid/ling  foreign  corporations  to  assert  citizenship  other  than 
of  that  State  and  providing  for  revocation  of  charter  of  corporation 
filing  petition  for  removal  of  cause  to  Federal  court  is  invalid  as  to  cor- 
poration organized  in  Missouri  and  doing  interstate  business;  Southern 
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Ry.  Co.  v.  Allison,  190  U.  S.  332, 339, 341, 342, 47  L.  Ed.  1081, 1084,  23  Sup. 
Ct.  715,  717,  718,  holding  foreign  railroad  does  not  become  citizen  of 
North  Carolina  for  jurisdictional  purposes  by  complying  with  law  for 
becoming  domestic  road;  Calvert  v.  Southern  Ry.  Co.,  187  U.  S.  636, 
47  L.  Ed.  343,  23  Sup.  Ct.  844  (affirming  64  S.  C.  143,  41  S.  E.  964), 
holding  foreign  corporation  becoming  domestic  by  complying  with  South 
Carolina  laws  is  nonresident  of  the  State  for  Federal  jurisdiction;  Case 
v.  Atlanta  etc.  Ry.  Co.,  226  Fed.  866,  where  three  corporations  owning 
railroad  extending  through  three  States  consolidate  under  charters  from 
three  States,  consolidated  corporation  is  citizen  of  any  one  of  three 
States  for  purposes  of  Federal  jurisdiction;  Atlantic  Coast  Line  R.  Co. 
v.  Dunning,  166  Fed.  855,  856,  94  C.  C.  A.  128,  railroad  corporation  of 
Virginia  operating  roads  in  other  States  including  South  Carolina,  by 
taking  out  charter  in  latter  State  as  required  by  its  laws,  does  not 
thereby  become  citizen  of  that  State  for  purposes  of  Federal  jurisdic- 
tion; Goodwin  v.  New  York,  N.  H.  &  H.  R.  R.  Co.,  124  Fed.  359,  367, 
holding  Massachusetts  citizen  cannot  sue  in  Circuit  Court  for  Massachu- 
setts a  corporation  incorporated  in  Massachusetts  and  Connecticut; 
Seattle  Gas  etc.  Electric  Co.  v.  Citizens'  Light  etc.  Power  Co.,  123  Fed. 
594,  holding  New  Jersey  corporation,  being  without  charter  power  to 
engage  in  gas  business,  cannot  engage  in  such  business  in  another  State ; 
Walters  v.  Chicago  etc.  R.  R.  Co.,  104  Fed.  378,  379,  380,  holding  Iowa 
corporation  reincorporating  in  Nebraska  to  obtain  privilege  in  latter 
State  is  not  a  citizen  of  Nebraska  for  Federal  jurisdiction;  Phoenix 
Assur.  Co.  v.  Ludwig,  87  Ark.  469,  113  S.  W.  35,  foreign  corporation 
ceasing  to  transact  business  within  State  is  liable  on  again  seeking  to 
do  business  within  State,  for  filing  fee  imposed  by  act  of  1907;  Russell 
v.  St.  Louis  etc.  Ry.  Co.,  71  Ark.  457,  75  S.  W.  727,  mere  grant  of  privi- 
leges to  existing  corporation  does  not  make  it  citizen;  Waechter  v. 
Atchison  etc.  Ry.  Co.,  10  Cal.  App.  74,  101  Pac.  43,  section  407,  civil 
code,  conferring  on  foreign  railroads  rights  and  powers  of  domestic 
railroads  does  not  make  applicable  provision  of  Constitution  fixing 
venue  of  actions  against  domestic  companies,  and  foreign  railroad  need 
not  be  sued  for  loss  of  baggage  in  county  where  its  principal  offices  are 
located;  Mackay  v.  New  York  etc.  R.  Co.,  82  Conn.  84,  24  L.  R.  A. 
(N.  S.)  768,  72  Atl.  587,  upholding  legislation  by  each  of  two  States 
authorizing  consolidation  of  resident  corporation  with  corporation  of 
other  States;  Plummer  v.  Chesapeake  etc.  Ry.  Co.,  143  Ky.  110,  SS 
L.  R.  A.  (N.  S.)  362,  136  S.  W.  166,  reincorporation  of  foreign  railroad 
as  required  by  Statutes  of  1909  as  condition  precedent  to  operating 
domestic  railroad,  does  not  deprive  it  of  original  citizenship  or  of  rights 
of  foreign  corporation ;  Rogers  v.  Cosgrave,  98  Neb.  611,  153  N.  W.  570, 
fact  that  corporation  derives  charter  from  another  State  does  not  pre- 
vent it  from  becoming  domestic  corporation  with  right  of  eminent  do- 
main; Wilson  v.  Southern  Ry.  Co.,  64  S.  C.  166,  168,  169,  36  S.  E.  702, 
703,  41  S.  E.  971,  holding  Virginia  corporation  becoming  domestic  by 
complying  with  South  Carolina  acts  of  1896,  is  still  nonresident  for  Fed- 
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eral  jurisdiction;  Adams  v.  Chattanooga  Co.,  128  Tenn.  516,  161  S.  W. 
1134,  foreign  corporation  doing  business  in  State  under  acts  requiring 
license  is  not  new  entity  distinct  from  foreign  corporation,  and  is  domes- 
tic only  as  to  property  and  acts  within  jurisdiction;  Stonega  Coke  etc. 
Co.  v.  Southern  Steel  Co.,  123  Tenn.  448,  31  L.  R.  A.  (N.  S.)  278,  131 
S.  W.  993,  holding  legislature  has  power  to  make  corporation  organized 
under  laws  of  another  State,  corporation  of  this  State  in  regard  to 
property  and  acts  within  its  territory;  Gist  v.  Equitable  Surety  Co.,  161 
Wis.  84,  151  N.  W.  383,  action  in  State  court  by  nonresident  against 
foreign  corporation  permitted  to  transact  business  within  State  is  not 
removable ;  St.  Joseph  etc.  R.  R.  Co.  v.  Steele,  167  U.  S.  664,  42  L.  E<L 
317,  17  Sup.  Ct.  927,  Hollingsworth  v.  Southern  Ry.,  86  Fed  356,  357, 
Taylor  v.  Illinois  Cent.  R.  R.  Co.,  89  Fed.  120,  121,  122,  and  Arkansas' 
v.  Kansas  etc.  Coal  Co.,  96  Fed.  355,  all  following  rule;  Louisville  etc. 
Ry.  Co.  v.  Louisville  Trust  Co.,  174  U.  S.  563,  576,  43  L.  Ed.  1087,  1092, 
19  Sup.  Ct.  821,  826,  affirming  75  Fed.  440,  even  where  foreign  corpo- 
ration is  reincorporated  in  second  State ;  Caesar  v.  Capell,  83  Fed.  426, 
prohibition  of  property  holding  by  foreign  corporations  does  not  affect 
mortgage  for  valid  debt;  Ashley  v.  Quintard,  90  Fed.  87,  arguendo. 

Distinguished  in  Russell  v.  St.  Louis  etc.  Ry.  Co.,  71  Ark.  458*  75 
S.  W.  728,  foreign  railroad  company,  by  filing  certified  copy  of  articles, 
becomes  domestic  corporation  for  exercise  of  eminent  domain ;  Smith  v. 
New  York  etc.  R.  R.  Co.,  96  Fed.  505,  506,  507,  508,  where  existing  cor- 
porations consolidated  under  new  charter;  dissenting  opinion  in  Calvert 
v.  Southern  Ry.  Co.,  64  S.  C.  155,  41  S.  E.  969,  majority  holding  foreign 
corporation  becoming  domestic  by  complying  with  South  Carolina  laws 
is  nonresident  for  Federal  jurisdiction;  Goodwin  v.  Boston  etc.  R.  R. 
Co.,  127  Fed.  989,  holding  New  Hampshire  railroad,  by  consolidation 
becoming  corporation  of  Massachusetts  and  Maine,  remains  citizen  of 
New  Hampshire  for  Federal  jurisdiction;  Winn  v.  Wabash  R.  R.  Co., 
118  Fed.  64,  holding  consolidated  road  composed  of  lines  in  different 
States  filing  its  articles  in  each  State  became  citizen  of  each  for  Fed- 
eral jurisdiction. 

161  U.  8.  573-688,  40  I*  Ed.  SIS,  IS  Sup.  Ot  663,  OILDEESLEEVE  v.  KBW 
MEXICO  MIN.  CO. 

Supreme  Court  determines  only  sufficiency  of  facts  on  appeal  from  terri- 
torial court,  in  absence  of  exceptions. 

Approved  in  Harrison  v.  Perea,  168  U.  S.  323,  42  I*.  Ed.  482,  18  Sup. 
Ct.  134,  following  rule;  Marshall  v.  Burtis,  172  U.  S.  635,  43  L.  Ed.  581, 
19  Sup.  Ct.  292,  assuming  evidence  justified  judgment  where  no  finding 
of  facts  by  court  below ;  Jenkins  v.  Maxwell  Land  Grant  Co.,  235  U.S. 
691,  69  L.  Ed.  428,  35  Sup.  Ct.  205,  affirming  judgment  on  authority  of 
principal  case;  Citizens'  Nat.  Bank  v.  Davisson,  229  U.  S.  217,  Ann.  Cas. 
1915A,  272,  57  L.  Ed.  1156,  33  Sup.  Ct.  625,  under  act  of  1874  review 
by  Supreme  Court  of  judgments  of  Supreme  Court  of  territory  is  lim- 
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ited  to  determining  whether  facts  found  support  judgment;  Thompson 
v.  Ferry,  180  U.  S.  484,  45  L.  Ed.  633,  21  Sup.  Ct.  453,  holding  on  appeal 
from  territorial  court  where  no  errors  are  assigned,  court  is  limited  to 
question  whether  facts  found  support  judgment;  Zeckendorf  v.  Stein* 
feld,  15  Ariz.  338,  138  Pac.  1045,  where  both-  parties  appealed  from 
territorial  Supreme  Court  to  Federal  Supreme  Court  and  statement  of 
facts  in  nature  of  special  verdict  was  made,  district  court  could  not 
after  remand  from  Supreme  Court  reopen  case  and  hear  evidence. 

Circumstances  of  particular  case  determine  laches. 

Approved  in  Sena  v.  United  States,  189  U.  S.  241,  47  L.  Ed.  791,  23 
Sup.  Ct.  599,  holding  no  confirmation  of  Spanish  grant  can  be  had 
where  possession  was  abandoned  nine  years  before  treaty  of  1848  with 
no  attempt  to  assert  possession  since ;  Safety  Car  Heating  etc.  Co.  v.  Con- 
solidated  Car  Heating  Co.,  160  Fed.  494,  dismissing  bill  for  infringe- 
ment of  Dixon  patent  for  car-heating  apparatus  for  laches,  where  rival 
manufacturer  commenced  making  and  selling  substantially  same  device 
ten  years  before  suit  was  brought  and  before  patent  was  issued;  Bart- 
lett  v.  Ambrose,  78  Fed-  842,  24  C.  C.  A.  397,  where  nonresident  owner 
of  wild  land  had  reason  to  believe  taxes  paid;  Godkin  v.  Cohn,  80  Fed. 
466,  25  C.  C.  A.x557,  where  mistake  in  description  of  property  was  first 
discovered  by  grantor  twenty-four  years  after  conveyance;  Patterson 
v.  Hewitt,  11  N.  M.  23,  55  L.  R.  A.  658,  66  Pac.  558,  delay  of  eight  years 
in  assertion  of  right  to  mining  claims,  which  had  in  meantime  become 
valuable  from  expenditures  of  co-owners,  held  laches. 

Bare  assertion  of  claim,  without  attempt  to  enforce  it,  will  not  per- 
petuate right. 

Approved  in  Penn  Mut.  Life  Ins.  Co.  v.  Austin,  168  U.  S.  698,  42 
L.  Ed.  631,  18  Sup.  Ct.  228,  where  position  of  parties  has  changed  or 
rights  of  third  parties  are  involved. 

161  TJ.   8.   583-587,  40  L.  Ed.   816,  16  Sup.   Ot.  611,  POST   V.  UNITED 
STATES. 

Criminal  proceeding  is  not  instituted  by  submission  of  indictment  to 
grand  jury  by  prosecuting  attorney. 

Approved  in  United  States  v.  Price,  163  Fed.  906,  where  accused, 
afterward  indicted  by  same  grand  jury,  are  brought  before  them  as 
witnesses  by  subpoena  they  are  not  parties,  and  must  rest  claim  of 
privilege  or  immunity  upon  rights  of  witness  and  not  those  of  party; 
Clement  v.  United  States,  149  Fed.  309,  310,  79  C.  C.  A.  243,  grand  jury 
may  be  drawn  from  any  division  of  district  of  Minnestoa,  regardless 
of  district  where  offense  triable;  United  States  v.  Lee,  84  Fed.  630,  con- 
struing act  of  1895  increasing  jurisdiction  of  Federal  court  in  Indian 
Territory ;  Ex  parte  Wolters,  64  Tex.  Cr.  348, 144  S.  W.  588,  under  Penal 
Code  of  1911  proceeding  by  habeas  corpus  to  review  order  committing 
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person  to  prison  for  contempt  is  not  criminal  case,  so  as  to  preclude 
rehearing  on  motion  of  State. 

Distinguished  in  United  States  v.  Chennault,  230  Ted.  943,  under 
Judicial  Code,  §  53,  providing  that  prosecution  shall  be  in  district  where 
crime  was  committed,  indictment  cannot  be  found  in  division  other  than 
that  in  which  offense  was  committed;  United  States  v.  New  Departure 
Mfg.  Co.,  195  Fed.  780,  provision  of  Judicial  Code,  §  299,  declaring  that 
repeal  of  laws  shall  not  affect  "any  suit  or  proceeding1 '  includes  inquiry 
pending  before  grand  jury ;  In  re  Hale,  139  Fed.  502,  inquisition  before 
grand  jury  to  determine  existence  of  violations  of  anti-trust  law  is  "  pro- 
ceeding' '  within  immunity  act. 

Act  of  1894,  relating  to  proceedings  in  district  of  Minnesota,  applies 
to  offenses  committed  previously  and  as  to  which  no  proceedings  were 
brought. 

Approved^  in  Matter  of  Moran,  203  U.  S.  105,  51  L.  Ed.  109,  27  Sup. 
Ct.  25,  under  section  10  of  Organic  Act  of  Oklahoma  of  1890,  place  of 
trial  of  crime  committed  in  territory  not  within  organized  county  is  in 
county  to  which  such  territory  shall  be  attached  at  time  of  trial,  al- 
though it  might  have  been  attached  to  another  county  when  crime  was 
committed ;  Dwyer  v.  United  States,  170  Fed.  163,  95  C.  C.  A.  416,  act 
of  1892,  re-enacted  in  1898,  relating  to  divisional  jurisdiction  of  District 
Court  in  Idaho,  has  no  relation  to  jurisdiction  of  divisions  of  court  and 
court  sitting  in  one  division  has  jurisdiction  to  hear  and  determine  mo- 
tion for  new  trial  in  criminal  case  tried  in  another  division;  Barrett  v. 
United  States,  169  U.  S.  221,  42  L.  Ed.  724,  18  Sup.  Ct.  329,  place  of 
trial  within  district  is  governed  by  statute;  Rosencrans  v.  United  States, 
165  U.  S.  261,  41  L.  Ed.  709,  17  Sup.  Ct.  304,  arguendo. 

161  U.  8.  588-591,  40  L.  Ed.  817,  16  Sup.  Ct.  610,  ROUSE  v.  HORNSBY. 

Circuit  Court  of  Appeals  dectoiep  on  intervention  petition,  referable 
to  equity  suit,  dependent  on  diverse  citizenship,  is  final,  under  act  of  1891. 

Approved  in  St.  Louis  etc.  R.  R.  Co.  v.  Wabash  R.  R.  Co.,  217  U.  S. 
250,  54  L.  Ed.  754,  30  Sup.  Ct.  510,  where  jurisdiction  of  original  fore- 
closure suit  was  based  solely  upon  diverse  citizenship,  Supreme  Court 
has  no  jurisdiction  of  appeal  from  judgment  of  Circuit  Court  of  Ap- 
peals on  petition  to  enforce  rights  granted  by  decree  in  intervention  in 
such  foreclosure  suit;  Nashville  Ry.  etc.  Co.  v.  Bunn,  168  Fed.  866,  94 
C.  C.  A.  274,  where,  in  suit  for  foreclosure  of  street  railway  mortgage, 
persons  injured  by  operation  of  road  by  receiver  intervened  for  dam- 
ages, court  could  have  submitted  question  of  damages  to  jury,  but  was 
not  bound  to  do  so  as  verdict  would  be  advisory  only;  Carpenter  v. 
Northern  Pac.  R.  R.  Co.,  75  Fed.  851,  taking  jurisdiction  of  suit  against 
receiver  regardless  of  amount  and  of  citizenship;  St.  Louis  etc.  Ry.  Co. 
v.  Trigg,  63  Ark.  537,  40  S.  W.  580,  action  in  tort  against  receiver  is 
removable. 
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.  Distinguished  in  Ray  v.  Peirce,  81  Fed.  885,  and  Gilmore  v.  Herrick, 
03  Fed.  525,  suit  against  Federal  court's  receiver  cannot  be  removed 
unless  jurisdictional  amount  be  involved. 

Miscellaneous.  Cited  in  Gableman  v.  Peoria  etc.  R.  R.  Co.,  179  U.  S. 
342,  45  L.  Ed.  224,  21  Sup.  Ct.  174,  holding  fact  of  appointment  by 
Federal  court  in  exercise  of  general  equity  power  does  not  entitle  re- 
ceiver to  remove  suits  against  him;  Marrs  v.  Felton,  102  Fed.  776,  hold- 
ing Federal  receiver  properly  joined  with  resident  where  controversy 
is  not  separable  cannot  remove  suit. 

161  U.  8.  591-688,  40  L.  Ed.  819,  16  Sup.  Ct  644,  BROWN  v.  WALKER 

Nemo  tenetnr  seipsum  accusare  is,  in  England,  mere  rule  of  evidence, 
but  here  constitutional  right. 

Approved  in  Glickstein  v.  United  States,  222  U.  S.  141, 142,  56  L.  Ed. 
130,  32  Sup.  Ct.  71,  immunity  afforded  by  fifth  amendment  is  not  li- 
cense to  commit  perjury  under  provisions  as  to  giving  of  testimony  of 
section  860  of  Revised  Statutes,  or  of  Bankruptcy  Act  of  1898;  Bram 
v.  United  States,  168  U.  S.  544,  42  L.  Ed.  574,  18  Sup.  Ct.  187,  where 
prisoner  was  unfairly  examined  by  chief  of  police;  United  States  v. 
Bell,  81  Fed.  842,  843,  testimony  improperly  compelled  by  pension  ex- 
aminer cannot  ground  prosecution  for  perjury;  In  re  Tobias  Greenthal 
&  Mendelson,  215  Fed.  816,  bankrupt's  filing  of  schedules  is  statement  of 
fact  concerning  which  he  eannot  object  to  cross-examination  on  ground  of 
self-incrimination  so  long  as  it  opens  way  to  no  independent  fact ;  United 
States  v.  Praeger,  149  Fed.  483,  where  witness  before  court-martial  was 
advised  that  his  testimony  might  incriminate  him;  United  States  v. 
Collins,  145  Fed.  712,  claim  of  privilege  under  fifth  amendment  is  in- 
sufficient excuse  for  failure  to  produce  books,  where  it  is  based  wholly 
on  statement  of  person  making  claim,  that  books  if  produced  would  consti- 
tute evidence  which  would  tend  to  incriminate  him  and  he  has  not  been 
sworn  as  a  witness;  People  v.  Loper,  159  Cal.  19,  Ann.  Oas.  1912B,  1193, 
112  Pac.  725,  confession  obtained  by  browbeating  was  not  voluntary  and 
was  inadmissible  in  evidene  in  prosecution  for  homicide;  Empire  Life 
Ins.  Co.  v.  Einstein,  12  Ga.  App.  385, 77  S.  E.  211,  holding,  in  action  of  life 
insurance  policy,  that  witness  and  not  judge  is  to  determine  whether 
answer  to  question  will  tend  to  incriminate  him;  People  v.  Pfanschmidt, 
262  111.  449,  Ann.  Oas.  1915A,  1171,  104  N.  E.  819,  is  prosecution  for 
homicide,  evidence  of  statements  of  detectives  and  sheriff  to  accused  to 
which  he  refused  to  reply  except  to  say  that  he  refused  on  advice  of 
counsel  is  not  admissible  as  implied  admission  of  crime;  State  v. 
Height,  117  Iowa,  658,  664,  94  Am.  St.  Rep.  329,  888,  91  N.  W.  937, 
939,  holding  compulsory  physical  examination  of  person  charged  with  rape 
to  discover  presence  of  venereal  disease  is  a  violation  of  his  constitu- 
tional privilege;  In  re  Moser,  138  Mich.  311,  314,  101  N.  W.  592,  593, 
privilege  personal  to  witness  and  cannot  be  used  to  protect  others,  nor 
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is  he  sole  judge  of  incriminatory  character  of  testimony ;  Ex  parte  Hed- 
den,  29  Nev.  362,  364,  13  Ann.  Oas.  1173,  90  Pac.  740,  employee  of  cor- 
poration, not  legal  custodian  of  books,  cannot  .refuse  to  produce  them  in 
grand  jury  investigation  on  ground  that  no  person  shall  be  compelled 
to  testify  against  himself;  State  v.  Lloyd,  152  Wis.  27,  Ann.  Oas.  19140, 
415,  139  N.  W.  516,  holding  fifth  amendment  to  Federal  Constitution 
does  not  apply  in  State  court,  and  accused  could  not  under  privilege 
given  by  State  Constitution  quash  information  based  in  part  upon  tes- 
timony he  was  compelled  to  give,  in  examination  before  State  fire  mar- 
shal; dissenting  opinion  in  People  v.  Ferola,  215  N.  Y.  313,  109  N.  E. 
510,  majority  holding  it  was  harmless  error  to  admit  in  evidence  con- 
fession made  at  coroner's  inquest  by  Italian  woman  accused  of  homicide 
without  being  informed  that  refusal  to  testify  could  not  be  used  against 
her,  where  later  confession  was  made  in  office  of  district  attorney. 

Distinguished  in  Thornton  v.  State,  117  Wis.*  340,  93  N.  W.  1107, 
upholding  admission  of  evidence  touching  comparison  of  tracks  found 
in  snow  with  shoes  of  accused;  dissenting  opinion  in  In  re  Moser,  138 
Mich.  322,  101  N.  W.  592,  majority  holding  questions  asked  witness  not 
self -incriminatory. 

Constitutional     guaranty      against      self-incrimination.    Note,      1 
L.  R.  A.  (N.  8.)  168,  169,  170. 

Witness  may  waive  right  to  refuse  to  give  incriminating  testimony. 

Approved  in  Powers  v.  United  States,  223  U.  S.  314,  56  L.  Ed.  458,  32 
Sup.  Ct.  281,  accused  testifying  voluntarily  before  commissioner  waives 
his  privilege  and  may  be  fully  cross-examined  as  to  testimony  given; 
Diggs  v.  United  States,  220  Fed.  549,  136  C.  C.  A.  147,  where  person 
charged  with  crime  waives  privilege  guaranteed  in  fifth  amendment  by 
testifying  in  his  own  behalf,  failure  to  testify  concerning  certain  matters 
may  be  commented  on  and  considered  by  jury;  In  re  Tracy  &  Co.,  177 
Fed.  534,  bankrupt's  surrender  of  books  on  commencement  of  bank- 
ruptcy proceedings,  without  objection  to  their  use  against  him  waives 
privilege;  State  v.  Fuller,  34  Mont.  22,  9  Ann,  Oas.  648,  8  L.  R.  A. 
(N.  S.)  762,  85  Pac.  372,  accused  in  prosecution .  for  murder  consenting 
to  use  of  shoes  to  compare  with  tracks  near  scene  of  killing  waives 
right  to  object  to  evidence  so  obtained;  State  v.  Urie,  35  Nev.  275, 
129  Pac.  307,  in  prosecution  for  murder,  if  erroneous  admission  of  con- 
fession made  to  sheriff  was  not  cured  by  striking  it  out,  no  error  can 
be  shown  for  reason  that  accused  became  witness  and  testified  sub- 
stantially in  accordance  with  •  confession ;  Scribner  v.  State,  9  Okl. 
Cr.  487,  132  Pac.  941,  witness  claiming  immunity  because  of  testimony 
given  before  grand  jury  or  court  must  show  that  he  testified  under 
agreement  with  prosecuting  attorney  or  that  he  claimed  privilege  which 
was  denied. 

Distinguished  in  State  v.  Murphy,  128  Wis.  211,  107  N.  W.  474,  wit- 
ness need  not  resist  answering  in  order  to  obtain  immunity;  United 
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States  v.  Bell,  81  Fed.  851,  waiver  must  be  voluntary  and  with  knowl- 
edge of  rights;  dissenting  opinion  in  Diggs  v.  United  States,  220  Fed. 
576,  577,  136  C.  C.  A.  147,  majority  holding  where  person  waives 
privilege  of  refusing  to  testify  by  testifying  in  his  own  behalf,  failure 
to  testify  concerning  certain  matters  may  be  commented  on  and  con- 
sidered by  jury. 

Conclusiveness  of  witness'  statement  that  his  answers  would  tend  to 
criminate  him.    Note,  24  L.  R.  A.  (N.  S.)  168,  169. 

Witness  may  not  refuse  to  testify  if  prosecution  for  crime  Is  barred. 
Approved  in  Robertson  v.  Baldwin,  165  U.  S.  282,  41  L.  Ed.  717,  17 
Sup.  Ct.  329,  prohibition  of  slavery  does  not  prevent  legislation  re- 
quiring seaman  to  carry  out  contracts;  dissenting  opinion  in  Re 
Gompers,  40  App.  D.  C.  342,  majority  holding  criminal  contempt  is 
not  crime  within  meaning  of  section  1044,  Revised  Statutes,  requiring 
indictment  to  be  found  within  three  years. 

Witness  may  not  refuse  to  testify  on  ground  that  testimony  would  dis- 
grace him. 

Approved  in  In  re  Feldstein,  103  Fed.  271,  holding  Bankruptcy  Act 
1898,  §  7a,  providing  that  bankrupt's  testimony  shall  not  be  used  against 
him  in  any  criminal  proceeding,  is  insufficient;  Mackel  v.  Rochester,  102 
Fed.  316,  317,  42  C.  C.  A.  427,  holding  bankrupt  cannot  refuse  to  answer 
questions  touching  transfer  of  property,  section  7  of  Bankruptcy  Act 
being  sufficient  safeguard;  People  v.  Butler  Street  Foundry,  201  111. 
248,  252,  66  N.  E.  352,  354,  upholding  anti-trust  law  1891,  requiring  cor- 
porations to  answer  touching  violations  of  such  act  and  providing  for 
immunity   from   criminal   prosecution. 

Distinguished  in  In  re  Nachman,  114  Fed.  996,  holding  witness  under 
examination  in  bankruptcy  cannot  be  compelled  to  give  answer  which 
he  claims  will  criminate  him;  Wyckoff  etc.  v.  Wagner  Typewriter  Co., 
99  Fed.  159,  holding  in  suit  against  corporation  for  combination  in 
violation  of  Federal  laws  stockholder  may  refuse  to  answer  questions 
touching  transfer  of  his  stock;  People  v.  O'Brien,  176  N.  Y.  265,  266, 
267,  68  N.  E.  356,  357,  holding,  under  N.  Y.  Constitution,  a  witness 
examined  before  magistrate  on  information  charging  another  with  keep- 
ing gambling-house  need  not  incriminate  himself. 

Construction  is  deemed  to  follow  adoption  of  statutes. 
Approved  in  Heike  v.  United  States,  227  U.  S.  144,  57  L.  Ed.  455, 
33  Sup.  Ct.  226,  evidence  given  in  investigation  under  Sherman  Anti- 
trust Act  does  not  make  basis  for  immunity  of  witness  against  prosecu- 
tion for  crimes  with  which  matters  testified  about  were  only  remotely 
connected ;  Robinson  v.  Long  Gas  Co.,  21  Fed.  401,  136  C.  C.  A.  642,  act 
of  1890  adopting  for  Indian  Territory  laws  of  Arkansas  relating  to 
estates  of  minors,  adopted  that  State's  construction  of  laws  that  lease 
by  guardian  was  void  unless  approved  by  court;   Steil  v.   Dessmore, 
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3  Alaska,  395,  holding  adoption  by  Congress  for  Alaska  of  Oregon  stat- 
ute of  forcible  entry  and  detainejr  includes  construction  previously  given 
to  such  statute;  People  v.  Butler  Street  Foundry,  201  111.  255,  259,  66 
X.  £.  355,  357,  holding  an  invalid  amendment  cannot  repeal  prior  valid 
act ;  Robertson  v.  State,  63  Tex.  Cr.  219,  Ann.  Cas.  19130,  440, 142  S.  W. 
534,  following  construction  of  English  statutes  embodied  in  State  stat- 
utes and  holding  evidence  of  witnesses  at  former  trial,  in  which 
accused  had  opportunity  to  cross-examine  them,  is  admissible  where 
witness  subsequently  became  insane. 

Pardoning  power  of  President  is  not  go  exclusive  as  to  forbid  amnesty 
acts  by  Congress. 

Approved  in  In  re  Briggs,  135  N.  C.  124,  47  S.  E.  405,  reaffirming 
rule;  Peacock  v.  United  States,  125  Fed.  588,  60  C.  C.  A.  389,  holding 
under  Rev.  Stats.,  §  5292,  Secretary  of  Treasury  has  power  after  judg- 
ment to  remit  penalty  or  forfeiture  incurred  under  registry  laws. 

Legislative  power  to  grant  pardon  or  amnesty.    Note,  34  L.  R.  A* 
254. 

Provision  in  act  of  1893,  for  immunity  of  witnesses'  before  Interstate 
Commerce  Commission  is  constitutional  and  deprives  witness  of  right  to 
refuse  to  answer. 

Approved  in  Burdick  v.  United  States,  236  U.  S.  94,  59  L.  Ed.  481, 
35  Sup.  Ct.  267,  witness  may  refuse  to  testify  on  ground  that  testimony 
may  incriminate  him,  notwithstanding  President  offers,  and  he  refuses, 
pardon  for  offense  connected  with  offense  in  which  he  is  asked  to 
testify;  American  Lithographic  Co.  v.  Werckmeister,  221  U.  S.  611, 
55  L.  Ed.  878,  31  Sup.  Ct.  676,  corporation  defendant  in  suit  to  enforce 
penalties  under  section  4965,  Revised  Statutes,  for  infringement  of 
copyright  is  not  entitled  under  fourth  or  fifth  amendment  to  object  to 
admission  of  entries  in  books  produced  under  subpoena  duces  tecum; 
Heike  v.  United  States,  217  U.  S.  431,  432,  54  L.  Ed.  825,  30  Sup.  Ct. 
539,  immunity  of  person  testifying  before  grand  jury,  under  act  of 
1903,  as  amended  1906,  does  not  render  him  immune  from  prosecution, 
but  furnishes  defense  which,  if  improperly  overruled,  is  basis  for  re- 
versal of  judgment  of  conviction;  Interstate  Commerce  Commission  v. 
Baird,  194  U.  S.  45,  48  L.  Ed.  869,  24  Sup.  Ct.  563,  and  Murphy  v.  State, 
124  Wis.  651,  102  N.  W.  1092,  both  reaffirming  rule;  Hale  v.  Henkel, 
201  U.  S.  67,  68,  50  L.  Ed.  662,  26  Sup.  Ct.  370  (affirming  In  re  Hale, 
139  Fed.  501),  holding  act  applies  to  person  called  to  testify  before 
grand  jury;  United  States  v.  Wetmore,  218  Fed.  237,  where  defendants 
testified  before  grand  jury  as  to  fraud  committed  by  them  without 
claiming  privilege,  indictment  subsequently  found  against  them  is  not 
subject  to  quash  because  they  testified  without  notice  or  warning; 
United  States  v.  Burdick,  211  Fed.  494,  where  witness  refuses  to  testify 
before  grand  jury  on  ground  of  self-incrimination,  and  President  issues 
unconditional  pardon,  witness  is  deprived  of  right  to  claim  privilege, 
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whether  he  accepts  pardon  or  not;  Podolin  v.  Lesher  Warner  Dry  Goods 
Co.,  210  Fed.  103,  126  C.  C.  A.  611,  where  bankrupts  made  financial 
statement  to  creditors  June,  1911,  and  petition  in  bankruptcy  was  filed 
October,  1911,  they  cannot  refuse  to  file  schedule  on  ground  that  gov- 
ernment, in  prosecution  against  them  for  conspiracy  to  defraud  by 
use  of  mails  to  send  financial  statement,  might  obtain  evidence  to  show 
financial  statement  was  false;  United  States  v.  Standard  Sanitary  Mfg. 
Co.,  187  Fed.  236,  provision  of  Sherman  Anti-trust  Act  granting  im- 
munity to  witnesses  applies  to  civil  or  criminal  proceedings,  but  not 
to  witnesses  called  by  defense  in  civil  suit  to  restrain  violations  of  act; 
United  States  v.  Swift,  186  Fed.  1009,  1011,  immunity  extended  to  per- 
sons indicted  under  Sherman  Anti-trust  Act  for  conspiracy  to  monopolize 
interstate  commerce  in  fresh  meats,  does  not  extend  to  subsequent 
prosecution  for  continuing  same  conspiracy;  United  States  v.  Mills,  185 
Fed.  320,  holding  seizure  of  books,  papers  and  documents  of  person 
accused  of  defrauding  government  of  customs  duties  was  violation  of 
fourth  amendment  and  ordering  return  of  same  by  marshal;  In  re 
Kittle,  180  Fed.  947,  provision  of  Sherman  Anti-trust  Act  bars  all 
prosecution  from  date  of  testimony  regardless  of  whether  witness  has 
been  indicted  or  not,  and  witness  cannot  refuse  to  testify  before  grand 
jury  on  ground  of  self-incrimination;  United  States  v.  Heike,  175  Fed. 
857,  858,  859,  that  accused  in  prior  investigation  before  grand  jury 
as  to  violation  of  Sherman  Anti-trust  Act  by  American  Sugar  Refining 
Company,  testified  that  he  was  secretary  thereof  will  not  afford  him  im- 
munity from  prosecution  for  customers'  frauds  and  conspiracy  to  de- 
fraud government  in  connection  with  business  of  corporation;  In  re 
O'Shea,  166  Fed.  182,  witness  in  special  pension  examination  may  refuse 
to  answer  question  to  which  answer  w^Jl  tend  to  incriminate  him, 
as  protection  afforded  by  section  860,  Revised  Statutes,  is  not  coex- 
tensive with  fifth  amendment;  Ex  parte  Chapman,  153  Fed.  376,  dis- 
charging on  habeas  corpus  stockholder  of  foreign  corporation  doing 
business  in  Idaho,  who  refused  to  produce  books  and  papers  in  investiga- 
tion before  grand  jury  of  corporation's  methods  of  acquiring  timber 
land  on  ground  that  such  books  and  papers  would  tend  to  incriminate 
him;  United  States  v.  Armour  &  Co.,  142  Fed.  822,  investigation  by 
commissioner  of  corporations;  Foot  v.  Buchanan,  113  Fed.  169,  160, 
holding  witness  cannot  be  compelled  to  testify  before  grand  jury  to  his 
own  participation  in  combination  to  control  prices  in  violation  of  26 
Stat.  209;  In  re  Sapiro,  92  Fed.  340,  account-books  of  voluntary  bank- 
rupt are  not  privileged;  dissenting  opinion  in  Miskimins  v.  Shaver,  8 
Wyo.  392,  49  L.  R.  A.  831,  58  Pac.  430,  majority  holding  defendant 
charged  with  compounding  felony  need  not  testify  as  to  such  felony; 
Rebstock  v.  Superior  Court,  146  Cal.  312,  313,  314,  80  Pac.  66,  67,  pro- 
hibition will  not  lie  against  prosecution  of  one  claiming  immunity 
because  of  testimony  given  by  him,  such  immunity  being  matter  of  de- 
fense ;  Manning  v.  Mercantile  Securities  Co.,  242  111.  592,  593,  595,  SO 
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Lu      IR-  A.  (N.  S.)  786,  90  N.  E.  241,  242,  officers  of  insolvent  corporation 
*ed  for  misuse  of  mails  -cannot  refuse  to  turn  over  books  and  papers 
cseiver  on  ground  of  tendency  to  incriminate  them;  State  v.  Jack, 
396,  400,  401,  1  L.  R.  A.  (K.  S.)  167,  76  Pac.  914,  915,  916, 
i  cannot,  on  ground  of  self-incrimination,  refuse  to  testify  before 
jury  as  to  violations  of  State  anti-trust  law,  where  he  is  pro- 
"by  immunity  statute;  State  v.  Drew,  110  Minn.  252,  136  Am.  St. 
Ul,  124  N.  W.  1093,  on  trial  of  banker  for  receiving  deposits 
.nsolvent,  schedules  filed  in  involuntary  bankruptcy' proceedings 
t  admissible  to  prove  insolvency  when  objected  to  on  ground 
<3ency  to  incriminate;  In  re  Briggs,  135  N.  C.  123,  134,  135,  136, 
38,  139,  140,  47  S.  E.  404,  408,  409,  upholding  similar  statute; 
eer,  17  N.  D.  190,  17  Ann,  Oas.  126,  115  N.  W.  674,  releasing  on 
corpus  person  committed  for  contempt  for  refusal  to  answer 
ns  that  would  tend  to  incriminate  him  in  grand  jury  investiga- 
violation  of  prohibition  law,  where  statute  does  not  grant  im- 
from  prosecution;  In  re  Biggers,  24  Okl.  845,  25  L.  R.  A.  (N.  S.) 
^34  Pac.  1084,  holding  provision  of  State  Constitution  granting  im- 
in  regard  to  matter  relating  to  which  person  testifies  applies  only 
proceedings  and  does  not  apply  to  disbarment  proceeding; 
rte  Muncy,  72  Tex.  Cr.  557,  560,  163  S.  W.  41,  43,  denying  re- 
^m  habeas  corpus  of  person  committed  for  contempt  for  refusal 
"tify  concerning  homicide,  where  district  judge  offered  immunity; 
^*y  v.  Commonwealth,  113  Va.  780,  75  S.  E.  291,  holding  immunity 
d  by  statute  was  complete  and  witness  testifying  before  grand  jury 
violation  of  election  law  can  be  compelled  to  testify  on  trial  of  per- 
arged  with  accepting  bribe  although  answers  may  tend  to  incriminate 
SState  v.  Murphy,  128  Wis.  209, 107  N.  W.  473,  where  witness  denied 
owledge  of  wrongdoing,  he  did  not  testify  concerning  transaction 
~Tiich  he  was  afterward  prosecuted;  dissenting  opinion  in  Frisby  v. 
d  States,  38  App.  D.  C.  31,  37  L.  R.  A.  (N.  S.)  96,  majority  holding 
-ment  for  forgery  of  instrument  attached  by  accused  to  answer  in 
suit  in  which  he  was  defendant,  and  in  which  he  testified  as  wit- 
will  not  lie  where  section  860,  Revised  Statutes,  was  in  force  at 
of  testimony,  although  repealed  before  indictment  was  found, 
tinguished  in  Burrell  v.  Montana,  194  U.  S.  579,  48  L.  Ed.  1124, 
"^ip.  Ct.  787,  exemption  from  prosecution  for  offense  growing  out 
insaction  concerning  which  bankrupt  testified,  not  given  by  Bank- 
Act  of  1898;  United  States  v.  Lombardo,  228  Fed.  981,  section  6 
ite  Slave  Traffic  Act  of  1910  violates  fifth  amendment  by  re- 
"*ig  party  harboring  alien  for  purpose  of  prostitution  to  furnish 
nee  which  could  be  used  against  such  person  in  prosecution  for 
ion  of  State  laws;  United  States  v.  Wilson,  163  Fed.  342,  district 
ey  could  hold  papers  taken  from  accused's  trunk,  and  use  same 
^idence  subject  to  objection  of  compelling  witness  to  testify  against 
XVII— 36 
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himself;  In  re  Hess,  134  Fed.  112,  provisions  in  Bankruptcy  Act  and  in 
§  860,  Rev.  $tats.,  that  incriminating  evidence  shall  not  be  used  against 
witness  do  not  give  sufficient  immunity;  In  re  Scott,  95  Fed.  817,  and  In 
re  Rosser,  96  Fed.  308,  bankrupt  need  not  answer  questions,  answers  to 
which  would  tend  to  incriminate  him ;  United  States  v.  Price,  96  Fed.  962, 
amnesty  of  statute  is  limited  to  proceeding  for  violation  thereof;  dis- 
senting opinion  in  Ex  parte  Muncy,  72  Tex.  Cr.  564,  565,  567,  569,  570, 
571,  576,  577,  580,  584,  163  S.  W.  45,  46,  47,  48,  52,  54,  56,  57,  majority 
refusing  to  release  on  habeas  corpus  person  committed  for  contempt  for 
refusal  to  testify  concerning  homicide  where  district  judge  offered  im- 
munity. 

Privilege  of  a  witness  as  to  incriminating  testimony.    Note,  75  Am. 
St  Rep.  325,  346,  347. 

Extent  of  immunity  granted  to  witness  testifying  in  proceeding 
under  Federal  anti-trust  act    Note,  Ann.  Gas.  19140, 132. 

Statutes    abridging    constitutional    privilege    of    witness.    Notes, 
2  Ann.  Oat.  177;  17  Ann.  Oas.  129. 

Admissibility  of  evidence  wrongfully  obtained.    Note,  136  Am.  St 
Rep.  149. 

Privilege  of  witness  to  ,ref  use  to  produce  documents  of  which  he  is 
not  legal  custodian.    Note,  13  Ann.  Oas.  1180. 

Admissibility  against  accused,  of  article  taken  from  him.    Note, 
59  L.  R.  A.  465. 

When  confession  is  voluntary.    Note,  18  L.  R.  A.  (N.  S.)  773. 

Miscellaneous.  Cited  in  Jack  v.  Kansas,  199  U.  S.  381,  382,  50  L.  Ed. 
236,  237,  26  Sup.  Ct.  73,  danger  that  testimony  given  in  State  court 
might  incriminate  witness  under  Federal  anti-trust  law  too  remote  to 
justify  refusal  to  answer;  In  re  Rosenblatt,  143  Fed.  665,  bankrupt 
must  turn  books  over  to  receiver  unless  his  claim  that  they  will  in- 
criminate him  is  made  in  good  faith  and  has  reasonable  foundation; 
In  re  Hess,  134  Fed.  113,  it  must  appear  that  witness  has  reasonable 
ground  to  apprehend  danger  in  testifying;  In  re  Walsh,  104  Fed.  519, 
holding  bankrupt  claiming  privilege  and  not  having  opened  way  by 
previous  answer  cannot  be  compelled  to  answer  incriminating  questions 
in  proceeding  before  referee;  In  re  Finley,  1  Cal.  App.  200,  81  Pac. 
1042,  every  intendment  is  in  favor  of  constitutionality  of  statute ;  People 
v.  O'Brien,  176  N.  Y.  260,  68  N.  E.  354,  holding,  under  N.  Y.  Constitu- 
tion, witness  in  prosecution  against  another  for  keeping  gambiing-house 
cannot  be  compelled  to  incriminate  himself;  Rudolph  v.  State,  128  Wis. 
231,  107  N.  W.  470,  witness  who  testified  before  grand  jury  simply  that 
he  was  alderman  and  knew  nothing  of  any  wrongdoing,  not  protected 
by  immunity  statute  from  prosecution  for  soliciting  bribe. 
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161  U.  8.  639-648,  40  L.  Ed.   835,  16  Sup.  Ct.  694,  SOUTHWOBTH  v. 
UNITED  STATES. 

United^  States  commissioner's  bad  faith  may  be  beaded  In  bar  to  claim 
against  government. 

Approved  in  Allen  v.  United  States,  204  U.  S.  582,  51  L.  Ed.  635,  27 
Sup.  Ct.  324,  under  section  1986,  Rev.  Stats.,  commissioner  of  United 
States  is  not  entitled  to  fees  for  drawing  complaints  or  jurats  thereto 
unless  complaints  are  served. 

161  XT.  8.  648-646,  60  I*  Ed.  837,  16  Sup.  Ot.  696,  OWENS  ▼.  HENBY. 

No  action  Ues  in  another  State  against  joint  defendant  not  served  in 
scire  facias. 

Approved  in  Betts  v.  Johnson,  68  Vt.  554,  35  Atl.  491,  following 
rule ;  New  York  Life  Ins.  Co.  v.  Dunlevy,  241  U.  S.  522,  60  L.  Ed.  1143, 
36  Sup.  Ct.  613,  personal  judgment  against  nonresident,  not  served  with 
process  and  not  voluntarily  submitting  to  jurisdiction  of  court,  is  void; 
Brown,  Manzanares  &  Co.  v.  Chavez,  181  U.  S.  71,  45  L.  Ed.  754,  21 
Sup.  Ct.  515,  holding  scire  facias  in  New  Mexico  to  revive  a  judgment 
is  included  in  word  "action"  in  Code  and  in  Act  1891,  §  2,  barring 
action  on  judgment  in  two  years ;  Egan  v.  Chicago  etc.  Ry.  Co.,  163  Fed. 
350,  holding  Circuit  Court  on  receipt  of  mandate  had  power  in  con- 
formity with  State  statute  to  enter  summary  judgment  against  surety  on 
supersedeas  bond  for  amount  of  judgment  stayed  with  interest  and 
costs ;  Collin  County  Nat.  Bank  v.  Hughes,  155  Fed.  393,  83  C.  C.  A.  661, 
Federal  Circuit  Court  may  issue  writ  of  scire  facias  to  revive  judgment 
and  to  prescribe  reasonable  method  of  service  thereof  without  district 
from  which  defendant  has  departed;  Kirk  v.  United  States,  137  Fed. 
755,  70  C.  C.  A.  187  (affirming  131  Fed.  336),  holding  two  returns 
nihil  not  'equivalent  to  personal  service  on  defendant  residing  outside 
district;  Kirk  v.  United  States,  124  Fed.  339,  issuing  injunction  pen- 
dente lite  restraining  United  States  marshal  in  New  York  from  enf orceing 
execution  on  property  of  surety  on  bail  bond  after  scire  facias  had  been 
returned  nihil ;  Frank  v.  Wolf,  17  Ga.  App.  469,  87  S.  E.  698,  judgment 
in  action  on  debt  against  nonresident  not  served  with  process  nor 
voluntarily  appearing  is  void;  Citizens'  State  Bank  v.  Read,  45  Ind. 
App.  160,  90  N.  £.  493,  action  will  not  lie  on  judgment  entered  in  an- 
other State  by  clerk  of  court  on  note  providing  for  entry  of  judgment 
as  by  confession ;  Dunn  v.  Dilks,  31  Ind.  App.  683,  68  N.  E.  1038,  hold- 
ing suit  cannot  be  maintained  in  Indiana  on  Pennsylvania  judgment 
entered  without  personal  service  after  return  of  nihil  to  two  writs  of 
scire  facias ;  Perkins  v.  Bangs,  206  Mass.  414,  92  N.  E.  625,  holding  scire 
facias  to  vacate  return  of  satisfaction  of  execution,  and  for  new  execu- 
tion, is  independent  suit  to  enforce  rights  distinct  from  issues  in  original 
suit;  Old  Dominion  Copper  Min.  etc.  Co.  v.  Bigelow,  203  Mass.  209, 
40  L.  R.  A.  (N.  S.)  314,  89  N.  E.  215,  judgment  of  Federal  court  in 
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another  State  in  favor  of  executor  of  promoter  of  corporation  sued  by 
-  corporation  for  rescission  of  sale  to  it  of  property  by  promoter  and  his 
.  j  associate,  is  not  bar  to  suit  in  Massachusetts  by  corporation  against  as- 
sociate promoter  for  secret  profits,  where  latter  was  not  party  to  suit  in 
J  Federal   court. 

Distinguished  in  Brown  v.  Wygant,  162  U.  S.  623,  41  L.  Ed.  286,  16 
,  Sup.  Ct.  1161,  where  defendant  was  not  nonresident;  Davis  v.  Davis, 
174  Fed.  791,  98  C.  C.  A.  494,  in  action  on  foreign  revised  judgment, 
declaration  was  not  demurrable  because  defendant  was  not  resident  of 
State  and  therefore  court  acquired  no  jurisdiction,  where  nonresidence 
did  not  appear  in  record. 

Statute  of  limitations  governing  in  action .  on  foreign  judgment. 
Note,  8  Ann.  Gas.  1123. 

Service   of  notice  in  proceedings  to   revive  judgment.    Note,  37 
L.  R.  A.  (N.  S.)  1164. 

Miscellaneous.  Cited  in  Hollister  v.  United  States,  145  Fed.  780,  76 
C.  C.  A.  337,  averments  in  writ  of  scire  facias  equivalent  to  petition. 

161  U.  8.  646-677,  40  L.  Ed.  838,  16  Sup.  Ct  705,  PEABSAIJi  v.  GREAT 
NORTHERN  RY.  00. 

Railroad's  authority  to  connect  and  consolidate  may,  until  exercised,  be 
revoked  by  general  act. 

Approved  in  Yazoo  etc.  R.  R.  Co.  v.  Searles,  85  Miss.  534,  68  L.  R.  A. 
715,  37  South.  944,  reaffirming  rule ;  Simpson  v.  Shepard,  230  U.  S.  410, 
Ann,  Oaa.  1916A,  18,  48  L.  R.  A.  (N.  S.)  1151,  57  L.  Ed.  1546,  33  Sup. 
Ct.  729,  State  may  control  intrastate  rates  of  interstate  carriers  though 
relations  between  intrastate  and  interstate  rates  are  disturbed ;  United 
States  v.  Union  Pacific  R.  R.  Co.,  226  U.  S.  88,  57  L.  Ed.  134,  33  Sup. 
Ct.  53,  holding  purchase  by  Union  Pacific  Company  for  forty-six  per  cent 
of  stock  of  Southern  Pacific  with  resulting  control  of  latter 's  system  is 
illegal  combination  within  Sherman  Anti-trust  Act  of  1890;  Northern 
Securities  Co.  v.  United  States,  193  U.  S.  321,  329,  330,  382,  391,  48 
L.  EcL  693,  697,  718,  722,  24  Sup.  Ct.  436,  holding  combination  by  stock- 
holders in  two  competing  interstate  railway  companies  to  form  stock 
holding  corporation  to  be  violation  of  Anti-trust  Act  of  1890;  Capital 
City  L.  &  T.  Co.  v.  Tallahassee,  186  U.  S.  411,  46  L.  Ed.  1225,  22  Sup. 
Ct.  870,  holding  right  to  construct  electric-light  plant  given  by  ordi- 
nance but  not  exercised  is  not  impaired  by  law  empowering  city  to  con- 
struct its  own  plant;  Adirondack  Ry.  Co.  v.  New  York  State,  176  U.  S. 
345,  44  L.  Ed.  498,  20  Sup.  Ct.  463,  holding  condemnation  by  State  of 
lands  upon  which  company  had  not  exercised  right  of  eminent  domain 
after  latter  had  filed  maps  of  route  is  no  impairment  of  contract; 
United  States  v.  Lake  Shore  etc.  Ry.  Co.,  203  Fed.  310,  313,  combination 
of  coal-carrying  railroads  and  acquisition  of  coal-mining  interests  tribu- 
tary to  their  lines  eliminating  competition  in  interstate  commerce,  is 
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violation  of  Sherman  Anti-trust  Act  of  1890;  United  States  v.  Standard 
Oil  Co.,  173  Fed.  186,  combination  in  single  corporation  by  exchange 
of  stock  of  competitive  corporations  engaged  in  interstate  commerce  is 
illegal;  Bigelow  v.  Calumet  etc.  Min.  Co.,  167  Fed.  716,  purchase  by 
mining  company  of  controlling  interest  in  stock  of  another  corporation 
is  not  in  violation  of  laws  of  Michigan  of  1899;  Union  Pac.  Ry.  Co.  v. 
Mason  City  etc.  Ry.  Co.,  128  Fed.  239,  64  C.  C.  A.  348,  holding  act 
imposing  duty  to  permit  other  companies  to  use  railroad  bridge  and 
terminal  facilities  impaired  no  obligation  of  contract;  Knight  &  Jillson 
Co.  v.  Miller,  172  Ind.  43,  18  Ann.  Oas.  1146,  87  N.  E.  830,  upholding 
Anti-trust  Act  prohibiting  combinations  to  prevent  dealers  and  manu- 
facturers from  selling  supplies  to  dealer,  manufacturer,  or  artisan ;  In  re 
Doluth  Terminal  Ry.  Co.,  113  Minn.  469,  130  N.  W.  21,  amendment  to 
law  placing  limitation  on  railroad's  power  of  eminent  domain  did  not 
impair  obligation  of  contract;  Seymour  v.  Bank  of  Minnesota,  79  Minn. 
223,  81  N.  W.  1060,  upholding  Gen.  Laws  1895,  e.  145,  revoking  unused 
right  of  banks  to  issue  bills;  Cooper  Hospital  v.  Camden,  68  N.  J.  L. 
702,  54  Atl.  423,  holding  charter  containing  exemption  from  taxation  is 
repealable  until  accepted  and  acted  upon;  dissenting  opinion  in  Augusta 
Brokerage  Co.  v.  Central  of  Georgia  Ry.  Co.,  5  Ga.  App.  193,  62  S.  E. 
998,  majority  holding  intention  of  consignee  to  ship  property  over  an- 
other line  under  new  bill  of  lading  into  another  State  did  not  change 
intrastate  shipment  into  interstate  shipment;  Galveston  etc.  Ry.  Co.  v. 
Texas,  170  U.  S.  240,  42  L.  Ed.  1021,  18  Sup.  Ct.  608,  and  Adams  v. 
Yazoo  etc.  R.  R.  Co.,  77  Miss.  237,  24  South.  202,  both  following  rule ; 
Louisville  etc.  R.  R.  Co.  v.  Kentucky,  161  U.  S.  683,  693,  695,  40  L.  Ed. 
853,  856,  857,  16  Sup.  Ct.  717,  720,  721,  even  though  charter  does  not 
reserve  power  of  amendment;  Bank  of  Commerce  v.  Tennessee,  163 
U.  S.  424,  425,  426,  41  L.  Ed.  214,  16  Sup.  Ct.  1116, 1117,  legislature  may 
repeal  corporate  right  to  issue  stock ;  People  v.  Adirondack  Ry.  Co.,  160 
N.  T.  247,  54  N.  E.  696,  State  may,  without  compensation,  take  land 
covered  by  mere  paper  railroad  route;  State  v.  Montana  Ry.  Co.,  21 
Mont.  248,  45  L.  R.  A.  284,  53  Pac.  632,  arguendo. 

Restrictions  on  consolidation  of  parallel  or  competing  railroads. 
Note,  45  L.  R.  A.  272,  274. 

Right  of  corporations  to  consolidate.    Note,  52  L.  R.  A.  372. 

Bights  necessary  to  corporate  object,  and  Tested  tinder  charter,  cannot 
be  Impaired. 

Approved  in  New  York  .Electric  Lines  Co.  v.  Empire  City  Subway 
Co.,  235  U.  S.  193,  Ann.  Oas.  1915A,  906,  59  L.  Ed.  192,  35  Sup.  Ct.  72, 
where  right  to  use  streets  was  to  be  used  within  reasonable  time  or  lost, 
ordinance  of  New  York  of  1906  revoking  right  to  lay  wires  in  streets 
granted  in  1878  was  not  impairment  of  obligation  of  contract;  Grand 
Trunk  Western  Ry.  Co.  v.  South  Bend,  227  U.  S.  556,  557,  44  L.  R.  A. 
(N.  S.)  405,  57  L.  Ed.  640,  641,  33  Sup.  Ct.  303,  franchise  to  maintain 
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and  operate  double-track  railway  is  entirety,  and  municipality  cannot 
abrogate  it  as  to  one  track;  Pollack  v,  Meyer  Bros.  Drug  Co.,  233  Fed. 
867,  868,  holding  bankrupt's  interest  in  trust  fund  was  vested  remainder 
which  passed  to  his  trustee;  Lucas  v.  McNeill,  231  Fed.  675,  will  de- 
vising property  to  testator's  wife  on  condition  that  she  remain  widow 
with  remainder  to  children  at  her  death,  did  not  vest  remainder  in  chil- 
dren, and  on  bankruptcy  of  one  of  them  during  widowhood  of  mother, 
he  had  no  interest  in  real  estate  which  passed  to  trustee;  Western  Pac. 
Ry.  Co.  v.  Southern  Pac.  Co.,  151  Fed.  399,  80  C.  C.  A.  606,  person 
acquiring  title  to  tide-lands  from  State  obtains  no  vested  right  to  pos- 
sible future  accretion  thereto  which  cannot  be  cut  off  by  subsequent  legis- 
lation ;  Steinf eld  v.  Nielsen,  15  Ariz.  465,  139  Pac.  896,  holding  appellee 
did  not  have  vested  right  in  method  of  taking  appeal;  State  ex  rel. 
Taylor  v.  Missouri  Pac.  Ry.  Co.,  76  Kan.  480,  92  Pac.  610,  statute 
creating  railroad  commission  is  not  invalid  as  delegation  of  legislative 
power;  Red  Lake  Falls  Milling  Co.  v.  City  of  Thief  River  Falls,  109 
Minn.  55, 18  Ann.  Gas.  182,  24  L.  R.  A.  (N.  S.)  456,  122  N.  W.  873,  mov- 
ing wooden  building  from  point  outside  to  location  within  fire  limits 
was  within  prohibition  of  ordinance;  Adams  v.  Yazoo  etc.  R.  R.  Co.,  77 
Miss.  256,  24  South.  209,  charter  granting  same  "rights  and  privileges" 
as  former  company  had  does  not  include  tax  exemption;  McCarter  v. 
Hudson  County  Water  Co.,  70  N.  J.  Eq.  707,  118  Am-  St.  Rep.  754,  10 
Ann.  Gas.  116,  14  L.  R.  A.  (N.  S.)  197,  65  Atl.  494,  charter  under  act 
of  1875  for  purpose  of  damming  streams  and  selling  water  does  not 
authorize  depletion  of  streams  by  conveyance  of  water  beyond  State, 
and  act  forbidding  transportation  of  water  beyond  bounds  of  State  is 
valid ;  Skaneateles  Water  Works  Co  v.  Village  of  Skaneateles,  161  N.  Y. 
166,  55  N.  E.  565,  holding  act  authorizing  city  to  build  waterworks  vio- 
lates obligation  of  nonexclusive  franchise  previously  granted  by  city  to 
waterworks  company;  Blue  Ridge  Interurban  R.  Co.  v.  Oates,  164  N.  C. 
171,  80  S.  E.  399,  railroad  not  having  commenced  condemnation  pro- 
ceedings before  act  of  1913  had  no  vested  rights  in  power  sites,  and 
right  of  eminent  domain  was  barred  by  such  amendatory  act;  Milwau- 
kee Electric  Ry.  etc.  Co.  v.  Railroad  Commission,  153  Wis.  619,  Ann. 
Gas.  1915A,  911,  L.  R.  A.  1915F,  744,  142  N.  W.  499,  ordinance  of  1900 
granting  franchise  to  street  railway  and  regulating  fares  was  not  im- 
paired by  order  of  railroad  commission  relating  to  fares;  State  ex  rel. 
Wausau  St.  Ry.  Co.  v.  Bancroft,  148  Wis.  136,  38  L.  R.  A.  (N.  S.)  526, 
134  N.  W.  335,  laws  of  1911  declaring  obstructions  in  navigable  rivers 
nuisances  and  providing  for  their  abatement,  is  prospective  and  within 
legislative  power;  State  ex  rel.  Northern  Pac.  Ry.  Co.  v.  Railroad  Com- 
mission, 140  Wis.  157,  121  N.  W.  923,  under  Statute  of  1898  railroad 
having  constructed  road  has  vested  property  right  to  immunity  from 
expense  of  changing  grade,  and  crossing  line  is  required  to  bear  all 
expense. 
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^*8tinguished  in  dissenting  opinion  in  Pollack  v.  Meyer  Bros.  Drag 
•»  233  Fed.  875,  majority  holding  bankrupt's  interest  in  trust  fund 
v*sted  remainder  which  passed  to  his  trustee. 

3^  ^ghta   under  corporate  charters  will  be  strictly   construed   against 
^teea. 

9;^pP*oved  in  Farmers'  Loan  etc.  Co.  v.  City  of  Sioux  Falls,  131  Fed. 

**)^'  °°nd  election  must  be  held  after  adoption  of  constitutional  amend- 

-  ***>.  Authorizing  it  and  in  strict  accordance  with  its  provisions;  New- 

j^°*t  Water  Co.  v.  Newburyport,  103  Fed.  590,  holding  where  grant 

jjp^  *  Gjc  company,  a  subsequent  act  authorizing  city  to  construct  com- 


^rorks  impairs  no  right  of  company;  Sistersville  Ferry  Co.  v. 
52  W.  Va.  361,  59  L.  R.  A.  513,  43  S.  E.  109,  holding  ferry  grant 
WV«"*="  csliapter  44  of  the  general  law  of  West  Virginia  is  not  exclusive, 
^^    do-^s  not  entitle  grantee  to  damages  against  competing  ferries. 

■ 

GonjBtitutlonal  prohibition  against  impairment  comprehends  only  con- 
founded on  good  consideration. 
-^X>T>x-oved  in  In  re  New  York  Electric  Lines  Co.,  201  N.  Y.  332,  94 
.   *  **-   X059,  mere  granting  of  permit  by  city  to  corporation  to  use  streets 
*s  license  revocable  at  will. 

Ixn.pairment  of  ordinance  granting  privilege  as  impairment  of  con- 
tract obligation.    Note,  Ann.  Cas.  1915A,  900. 

Distinction  between  franchise  and  license  granted  to  corporation. 
Note,  Ann.  Cas.  1916B,  210. 

Miscellaneous.    Cited  in  Northern   Securities  Co.  v.  United  States, 

*93  XT.    S.  361,  48  L.  Ed.  710,  24  Sup.  Ct.  436,  individual  stockholders  of 

**^    cox-poration  may  purchase  stock  of  competing  company;  Louisville 

.c*    ^-    Co,  v.  Coulter,  131  Fed.  308,  ownership  of  most  of  capital  stock 

R  v*e«     **iastery  and  control  of  corporation;  United  States  v.  Northern 

ec"uri ties  Co.,  120  Fed.  726,  holding  ownership  of  stock  of  two  com- 

*ri„S"    parallel  railroads  vests  the  owner  with  power  to  suppress  com- 

p   * t,c**i  between  them;  Canterbury  v.  Northwestern  Mut.  Life  Ins.  Co., 

irifL  ?^r5s-  193>  102  N-  w-  1104>  in  view  of  statute  making  life  policy 
s  separate  property,  assignment  of  policy  by  insured  and  wife, 
^^Tisent  of  insurer,  valid. 


nfe 
frith 


\*X 


-     8.  677-704,  40  L.  Ed.  840,  16  Sup.  Ot.  714,  LOUISVILLE  ETC.  B.  B. 
v.  KENTUCKY. 


wbi«rZZ7      oad'8  autnorlty  t0  connect  and  consolidate  Is,  while  unexercised, 
»  ^^^^^  "to  repeal.  9 

2q^  ^^^tived  in  Adams  v.  Yazoo  etc.  R.  R.  Co.,  77  Miss.  237,  24  South, 
igw*  following  rule;  Simpson  v.  Shepard,  230  U.  S.  410,  Ann.  Gas. 
«a  ^^*  18,  48  L.  R.  A.  (N.  S.)  1151,  57  L.  Ed.  1546,  33  Sup.  Ct.  729, 


»a*^ 


may  control  intrastate  rates  of  interstate  carrier,  although  exist- 
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ing  relations  between  interstate  and  intrastate  rates  may  be  disturbed; 
Southern  Pacific  Co.  v.  Campbell,  230  U.  S.  551,  57  L.  Ed.  1624,  33  Sup. 
Ct.  1027,  order  of  State  railroad  commission  fixing  intrastate  rates#is 
not  invalid  as  interference  with  interstate  commerce;  Missouri  Pacific 
Ry.  Co.  v.  Larabee  Flour  Mills  Co.,  211  U.  S.  622,  53  L.  Ed.  360,  29  Sup. 
Ct.  214,  in  absence  of  congressional  action,  State  may  compel  interstate 
railroad  to  afford  equal  local  switching  service  to  shippers ;  Capital  City 
Light  etc.  Co.  v.  Tallahassee,  186  U.  S.  411,  46  L.  Ed.  1225,  22  Sup.  Ct. 
870  (affirming  42  Fla.  498,  28  South.  815),  holding  right  to  construct 
electric-light  plant  given  by  ordinance  but  not  exercised  not  impaired 
by  law  authorizing  city  to  construct  plant;  Lisman  v.  Knickerbocker 
Trust  Co.,  211  Fed.  421,  128  C.  C.  A.  85,  railroad  may  purchase  majority 
of  stock  of  noncompeting  line;  McKinney  v.  Landon,  209  Fed.  309,  126 
C.  C.  A.  226,  foreign  corporation  engaged  in  interstate  and  local  com- 
merce may  be  adjudged  guilty  of  violating  State  anti-trust  laws  and 
license  to  do  business  in  State  canceled;  Louisville  etc.  R.  Co.  v.  Hughes, 
201  Fed.  736,  State  act  of  Ohio  for  inspection  of  locomotive  boilers  was 
superseded  by  act  of  Congress,  as  applied  to  railroad  entering  State 
from  Kentucky  to  terminal  in  Cincinnati ;  Grand  Trunk  Ry*  Co.  v.  Mich- 
igan Railroad  Commission,  198  Fed.  1021,  order  of  commission  requiring 
intracity  transportation  of  carload  freight  between  junction,  intersec- 
tion, and  transfer  points,  and  delivery  sidings  is  not  interference  with 
interstate  commerce;  Shepard  v.  Northern  Pac.  Ry.  Co.,  184  Fed.  772, 
acts  of  Minnesota  reducing  intrastate  rates  and  fares  directly  burden 
interstate  commerce  and  are  invalid;  Seaboard  Air  Line  Ry.  v.  Black- 
well,  143  Ga.  244,  Ann,  Oaa.  1917A,  967,  84  S.  E.  474,  upholding  provi- 
sion of  Code  of  1910  requiring  engineer  to  check  speed  at  crossing  as 
applied  to  train  engaged  in  interstate  commerce;  Railroad  Commission 
v.  Grand  Trunk  etc.  R.  Co.,  179  Ind.  260,  100  N.  E.  854,  act  prohibiting 
operation  of  trains  over  railroads  not  equipped  with  block  system  is 
invalid  for  uncertainty,  where  three  systems  of  blocking  were  in  use; 
J.  H.  Fields  &  Son  v.  E.  G.  Holland  &  Son,  158  Ky.  550,  L.  B.  A.  19150, 
865,  165  S.  W.  701,  contract  between  competing  transfer  companies  en- 
gaged in  carrying  passengers  and  freight  in  city  and  vicinity,  whereby 
one  is  to  carry  passengers  exclusively  and  other  freight,  is  within  pro- 
hibition of  section  201  of  Constitution;  Gleason  v.  Weber,  155  Ky.  434, 
159  S.  W.  978,  under  act  of  1888  incorporating  district  of  Clifton,  dis- 
trict was  authorized  to  enact  ordinance  regulating  erection  and  altera- 
tion of  buildings,  and  penalties  imposed  for  its  violation  are  enforce- 
able; Commonwealth  v.  Louisville  etc.  R.  Co.,  144  Ky.  334,  Ann.  Gas. 
1913A,  63,3,  138  S.  W.  296,  two  railroad  lines  serving  three  important 
points  in  common  and  parallel  at  average  distance  of  eight  miles  are 
within,  provision  of  Constitution  prohibiting  consolidation;  Louisville 
etc.  R.  Co.  v.  Central  Stockyards  Co.,  133  Ky.  179,  185,  187,  97  S.  W. 
789,   791,   792,   provision   of    Constitution   requiring   interchange   and 
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switching  of  cars  between  connecting  carriers  in  transfer  and  delivery 
of  freight,  is  not  invalid  as  interference  with  interstate  commerce; 
Seymour  v.  Bank  of  Minnesota,  79  Minn.  223,  81  N.  W.  1060,  uphold- 
ing Gen.  Laws  1895,  e.  145,  revoking  unused  right  of  banks  to  issue 
bills ;  State  v.  Northern  Pacific  Ry.  Co.,  36  Mont.  587, 18  Ann.  Oaa.  144, 
15  L.  R.  A.  (N.  S.)  134,  93  Pac.  946,  act  February  5,  1907,  regulating 
time  railway  may  require  employees  to  work  is  not  made  ineffective  by 
act  of  Congress  of  March  4,  1907,  not  to  take  effect  till  March  4,  1908; 
D.  M.  Pace  Mule  Co.  v.  Seaboard  Air  Lane  Ry.  Co.,  160  N.  C.  229,  76 
S.  E.  518,  holding  Interstate  Commerce  Act  does  not  prevent  enforce- 
ment of  railroad's  liability  for  full  value  of  goods  damaged  in  inter- 
state commerce,  notwithstanding  bill  of  lading  valued  property;  Garri- 
son v.  Southern  Ry.  Co.,  150  N.  C.  591,  64  S.  E.  584,  Revisal  1905, 
section  2631,  imposing  penalty  for  carrier's  refusal  to  receive  freight  for' 
shipment  as  applied  to  shipment  between  intrastate  points,  and  in 
absence  of  action  by  Congress  or  Interstate  Commerce  Commission  is 
valid,  though  indirectly  affecting  interstate  commerce ;  Gof orth  v.  South- 
ern Ry.  Co.,  144  N.  C.  571,  57  S.  E.  210,  holding  neighborhood  road 
used  as  mill  and  church  road,  and  to  reach  county  seat,  was  within 
statute  requiring  railroads  to  keep  crossings  in  safe  condition,  and 
allowing  recovery  for  injury  received  at  such  crossing;  Wilson  v.  Atlan- 
tic Coast  Line  R.  Co.,  142  N.  C.  349,  55  S.  E.  262,  instruction  in  action 
for  injury  received  at  crossing  that  jury  might  infer  negligence  in  oper- 
ation of  train  without  man  on  end  of  train  as  required  by  ordinance; 
State  ex  rel.  McCue  v.  Northern  Pac.  Ry.  Co.,  19  N.  D.  56,  25  L.  R.  A. 
(N.  S.)  1001,  120  N.  W.  874,  State  may  prescribe  maximum  rates  for 
transportation  of  commodities  within  State;  Sioux  Remedy  Co.  v.  Cope, 
28  S.  D.  412,  133  N.  W.  689,  corporations  engaged  in  interstate  com- 
merce may  exercise  corporate  powers  free  from  conditions  imposed  by 
State ;  Theis  v.  Spokane  Falls  Gaslight  Co.,  49  Wash.  489,  95  Pac.  1079, 
city  was  estopped  to  declare  forfeiture  of  franchise  granted  to  gaslight 
company  on  account  of  consolidation  with  another  company  subse- 
quently organized,  where  franchise  granted  to  later  corporation  ex- 
pressly authorizes   consolidation. 

Restrictions  on  consolidation  of  parallel  or  competing  railroads. 
Note,  45  L.  R.  A.  272,  273,  274. 

Right  of  corporations  to  consolidate.    Note,  52  L.  R.  A.  870,  371, 
374,  378,  380. 

Powers  unnecessary   to   corporate   object   are,   until   executed,   mere 
licenses  and  revocable.  / 

Approved  in  Louisville  &  N.  R.  R.  Co.  v.  Kentucky,  183  U.  S.  518,  46 
L.  Ed.  306,  22  Sup.  Ct.  101,  holding  railroads  of  Kentucky  are  subject 
to  Const.,  §  218,  against  long-haul  preferences  and  cannot  claim  implied 
contract  to  charge  reasonable  rates;  In  re  New  York  Electric  Lines  Co., 
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201  N.  Y.  333,  94  N.  E.  1060,  granting  of  permit  by  city  to  corporation 
to  use  streets  for  underground  system  of  electric  conductors  is  mere 
license  revocable  at  will  before  some  substantial  part  of  work  has  been 
performed. 

Railroads  power  to  connect  with  another  does  not  Include  lease  or  pur- 
chase of  stock. 

Approved  in  Weed  v.  Gainesville  R.  R.  Co.,  119  Ga.  596,  46  S.  E.  894, 
reaffirming  rule;  Jones  v.  Missouri  etc.  Electric  Co.,  135  Fed.  156,  if  j 

authority  to  consolidate  is  wanting  to  either  of  constituent  companies, 
consolidation  is  void;  Arkansas  v.  Choctaw  etc.  R:  Co.,  134  Fed.  108, 
it  must  be  shown  that  purchasing  company  was  authorized  to  buy,  and 
selling  company  vested  with  power  to  sell;  Anglo-American  Land  etc. 
Co.  v.  Lombard,  132  Fed.  738,  68  C.  C.  A.  89,  transaction  beyond  cor-^ 
porate  powers  of  either  party  as  invalid  as  if  beyond  corporate  powers 
of  both ;  Rogers  v.  Nashville  etc.  Ry.  Co.,  91  Fed.  316,  33  C.  C.  A.  517, 
lease  ultra  vires  of  one  party  is  void  as  to  both;  State  v.  Bankers'  Trust 
Co.,  157  Mo.  App.  569,  138  S.  W.  673,  under  Revised  Statutes,  1909, 
authorizing  trust  companies  to  buy  and  sell  government  bonds  and  other 
investment  securities,  purchase  by  domestic  trust  company  of  stock  of 
Kansas  bank  is  ultra  vires  and  void,  and  trust  company  is  not  subject 
to  liability  imposed  upon  stockholders  oi  banks  by  Kansas  statutes. 

Doubts  as  to  authority  granted  in  charter  are  to  be  construed  against 
corporation. 

Approved  in  Treat  v,  Hubbard-Elliott  Copper  Co.,  4  Alaska,  509, 
authority  to  sell,  lease,  exchange,  and  dispose  of  property  cannot  be  con- 
strued to  contemplate  reincorporation,  and  dissenting  stockholder  can- 
not be  compelled  to  accept  shares;  Cleveland  v.  Mullin,  96  Md.  603,  54 
Atl.  667,  holding  terms  of  act  creating  corporation  are  controlled  by 
broader  provisions  of  previous  general  law;  Tazoo  etc.  R.  R.  Co.  v. 
Adams,  81  Miss.  129,  32  South.  951,  holding  where  tax  exemption  en- 
joyed by  railroad  was  repealed  before  new  corporation  succeeded  to  old 
company's  rights  new  company  cannot  claim  exemption;  Robotham  v. 
Prudential  Ins.  Co.,  64  N.  J.  Eq.  697,  53  Atl.  852,  holding  §  51  of  Corpo- 
ration Act  empowering  corporations  to  purchase  stock1  in  other  corpo- 
rations did  not  repeal  restriction  upon  power  of  insurance  companies. 

Surrender  of  legislative  powers  will  never  be  presumed. 
Approved  in  Murphy  v.  Wheatley,  100  Md.  364,  59  Atl.  706,  corpo- 
rate charter  is  presumed  to  be  subordinate  to  general  law;  Adams  v. 
Yazoo  etc.  R.  R.  Co.,  77  Miss.  256,  24  South.  209,  charter  granting 
"rights  and  privileges"  possessed  by  former  company  does  not  include 
tax  exemption. 

Contemporaneous  construction  of  power  to  extend  any  branch  road  and 
purchase  road  constructed  by  another  company  cannot  justify  its  applica- 
tion to  competing  lines. 
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Approved  in  State  v.  Montana  Ry.  Co.,  21  Mont.  235,  45  L.  R.  A.  280, 
53  Pac.  627,  parallel  roads  run  in  same  general  direction  through  same 
territory. 

Effect  given  by  courts  to  contemporaneous  practical  construction  of 
unambiguous  statute.    Note,  10  Ann.  Oas.  53. 

Commerce  power  is  not  interfered  with  by  fltato  law  prohibiting  con- 
solidation of  competing  lines. 

Approved  in  Louisville  &  N.  R.  R.  Co.  v.  Kentucky,  183  U.  S.  519,  46 
L,  EcL  305,  22  Sup.  Ct.  102,  holding  enforcement  of  State  laws  prohibit- 
ing greater  charge  for  shorter  haul  forms  no  unconstitutional  interfer- 
ence with  interstate  commerce  \  United  States  v.  Adair,  152  Fed.  756, 
act  of  Congress  of  1898  regulating  relations  between  interstate  carriers 
and  employees  is  not  invalid  as  penalizing  carrier  engaged  in  interstate 
commerce  for  discharging  employee  because  of  membership  in  labor 
union;  Southern  Ry.  Co.  v.  Railroad  Commission  179  Ind.  34,  38,  100 
N.  E.  341,  342,  section  of  State  statute  requiring  railroad  locomotives 
and  cars  to  be  equipped  with  grabirons  is  not  invalid  as  attempt  to  regu- 
late interstate  commerce ;  Purdy  v.  Erie  R.  R.  Co.,  162  N.  Y.  49,  56  N.  E. 
510,  upholding  Laws  1895,  c.  1027,  requiring  railroads  operating  within 
State  to  issue  one  thousand  mile  mileage-books. 

State's  police  power  extends  to  prohibition  of  consolidation  of  com- 
peting lines. 

Approved  in  Wisconsin  etc.  R.  R.  Co.  v.  Jacobson,  179  U.  S.  297,  45 
L.  Ed.  199,  21  Sup.  Ct.  119,  upholding  Minn.  Gen.  Laws  1895,  c.  91,  §  3, 
requiring  track  connections  at  railway  intersections;  Piessy  v.  Ferguson, 
163  U.  S.  550,  41  L.  Ed.  260,  16  Sup.  Ct.  1143,  upholding  separate  coach 
law;  Humes  v.  Ft.  Smith,  93  Fed.  863,  864,  State  may  require  license 
for  business  detrimental  to  public  welfare ;  Bland  v.  People,  32  Colo.  331, 
76  Pac.  362,  upholding  law  forbidding  use  of  docked  horses;  State  v. 
Jacksonville  -Term.  Co.,  41  Fla.  407,  27  South.  235,  holding  §  30,  article 
XVI,  of  Constitution,  does  not  prohibit  legislature  from  authorizing  rail- 
road commissioners  to  consider  public  convenience  in  the  discharge  of 
their  duties;  Southern  Ry.  Co.  v.  Atlanta  Sand  etc.  Co.,  135  Ga.  40,  68 
S.  E.  810,  upholding  storage  rule  of  State  railroad  commission ;  Trust  Co. 
of  Georgia  v.  Georgia,  109  Ga.  479,  48  L.  R.  A.  520,  35  S.  E.  327,  holding 
suit  may  be  brought  in  name  of  State  for  injunction  against  street  rail- 
roads for  violating  State  law  against  combination  to  defeat  competi- 
tion; People  v.  Chicago  etc.  Ry.  Co.,  223  111.  590,  79  N.  E.  147,  upholding 
law  compelling  railroad  companies  to  furnish  certain  reports  and  to 
submit  to  certain  examinations ;  State  ex  rel.  Taylor  v.  Missouri  Pac.  Ry. 
Co.,  76  Kan.  503,  92  Pac.  618,  upholding  act  creating  railroad  commis- 
sion and  granting  mandamus  to  compel  railroad  to  obey  order  of  com- 
mission to  operate  separate  passenger  train  service  within  State;  City 
of  Versailles  v.  Kentucky  Highland  R.  Co.,  153  Ky.  86,  154  S.  W.  390, 
holding  city  of  fourth  class  may  regulate  operation  of  railroads  within 
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corporate  limits  under  provision  of  statute  granting  such  cities  powers 
of  incorporated  cities ;  Silva  v.  City  of  Newport,  150  Ky.  785,  Ann.  Caa. 
1914D,  613,  42  L.  R.  R.  (N.  S.)  1060,  150  S.  W.  1025,  upholding  ordi- 
nance requiring  every  street-car  to  be  provided  with  stool  as  seat  for 
motorman;  Louisville  etc.  R.  Co.  v.  City  of  Louisville,  141  Ky.  134,  132 
S.  W.  186,  upholding  ordinance  requiring  extension  of  street  across 
railroad  tracks  to  connect  with  another  street  nineteen  feet  from  track 
and  three  feet  higher  than  tracks;  McGowan  v.  City  of  New  Orleans, 
118  La.  433,  10  Ann.  Caa.  633,  8  L.  R.  A.  (N.  8.)  1120,  43  South.  41, 
holding  assignment  of  unearned  part  of  salary  by  public  officer  is  against 
public  policy  and  void;  Commonwealth  v.  Strauss,  191  Mass.  551,  78 
N.  E.  137,  upholding  law  forbidding  sale  of  goods  on  condition  that 
purchaser  shall  not  deal  in  goods  of  others;  People  v.  Erie  R.  Co.,  198 
N.  T.  376, 139  Am.  St.  Rep.  838, 19  Ann.  Oaa.  811,  29  L.  R.  A.  (N>  S.)  240, 
91  N.  E.  851,  upholding  act  making  it  unlawful  for  corporation  or  receiver 
operating  railroad  in  New  York  to  permit  telegraph  or  telephone  oper- 
ator spacing  trains  under  block  system  to  remain  on  duty  for  more  than 
eight  hours  in  twenty-four;  State  v.  Haskell,  84  Vt.  434,  34  L.  R.  A. 
(N.  S.)  286,  79  Atl.  855,  upholding  law  of  1908,  enacted  for  protection 
of  fish,  making  it  offense  for  owner  or  operator  of  mill  to  deposit  saw- 
dust or  mill  refuse  in  waters  of  river  above  certain  falls;  Norfolk  etc. 
R.  R.  Co.  v.  Commonwealth,  103  Va.  294,  49  S.  E.  40,  holding  that  cor- 
poration commission  had  authority  to  fix  charges  for  placing  cars  on 
consignees'  individual,  track  scales;  Atlantic  etc.  Ry.  Co.  v.  Common- 
wealth, 102  Va.  617,  46  S.  E.  916,  rules  of  corporation  commission  re- 
lating to  storage,  demurrage,  car  service  and  car  detention  charges  not 
void  because  incidentally  affecting  interstate  commerce ;  dissenting  opin- 
ion in  Northern  Securities  Co.  v.  UnitedStates,  193  U.  S.  382,  383,  391, 408, 
48  L.  Ed.  719,  722,  729,  24  Sup.  Ct.  436,  majority  holding  combination  by 
stockholders  in  two  competing  interstate  railway  companies  to  form 
stockholding  corporation,  contrary  to  Anti-trust  Act  of  1890 ;  dissenting 
opinion  in  Commonwealth  v.  People's  Express  Co.,  201  Mass.  578, 181  Am. 
St.  Rep.  416,  88  N.  E.  425,  majority  holding  Statute  of  1906  requiring 
permit  to  transport  intoxicating  sjiquor  into  or  in  city  or  town  in  which 
licenses  of  first  five  classes  for  sale  of  intoxicating  liquors  are  not 
granted  applies  to  intrastate  commerce  only  and  is  valid;  Cooper  v. 
North  Carolina  R.  Co.,  140  N.  C.  229,  6  Am.  St.  Rep.  71,  3  L.  R.  A. 
(N.  S.)  391,  52  S.  E.  939,  arguendo. 

Distinguished  in  Northern  Securities  Co.  v.  United  States,  193  U.  S. 
348,  48  L.  Ed.  705,  24  Sup.  Ct.  436,  combination  by  stockholders  in  two 
competing  interstate  railway  companies  to  form  stockholding  corpora- 
tion, contrary  to  Anti-trust  Act  of  1890;  Cleveland  etc.  Ry.  Co.  v.  Illi- 
nois, 177  U.  S.  517,  44  L.  Ed.  870,  20  Sup.  Ct.  723,  holding  unconstitu- 
tional Illinois  Act  March  21,  1874,  requiring  all  regular  passenger  trains 
to  stop  at  county  seats;  Missouri  Pac.  Ry.  Co.  v.  Nebraska,  164  U.  S. 
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416, 41  L.  Ed.  494, 17  Sup.  Ct.  135,  State  cannot  require  railroad  to  grant 
location  for  private  elevator. 

What  are  "parallel"   or   "competing"   lines   of  railroad.    Note, 
Ann.  Gas.  1913A,  63S. 

Acts  which  the  legislature  may  and  may  not  declare  criminal.    Note, 
78  Am.  St.  Rep.  286. 

Right  of  corporation  to  attack  validity  of  statute  in  force  at  time 
of  its  incorporation.    Note,  12  Ann.  Gas.  569. 

State  regulation  of  railroads  as  interference  with  interstate  com- 
merce.   Note,  7  Ann.  Gas.  5,  6. 

Duty  and  liability  under  Federal  and  State  Railway  Safety  Appli- 
ance Acts.    Note,  41  L.  R.  A.  (N.  8.)  54. 

Miscellaneous.  Cited  in  Ornstine  xv.  Cary,  204  U.  S.  669,  51  L.  Ed. 
672,  27  Sup.  Ct.  788,  dismissing  for  want  of  jurisdiction;  Hopkins  v. 
Richmond,  117  Va.  725,  86  S.  E.  148,  upholding  ordinance  segregating 
white  and  colored  races. 


NOTES 

ON 


UNITED  STATES  REPORTS 


162  UNITED  STATES. 


16S  XT.  8.  1-91,  40  L.  Ed.  867J  16«up.  Ct  725,  UNITED  STATES  V.  TEXAS. 

Map  referred  to  in  boundary  treaty  has  same  effect  aa  though  incorpo- 
rated therein. 

Approved  in  Board  of  Commrs.  of  Cook  County  v.  Board  of  Commrs. 
of  Sheridan  County,  17  Wyo.  443,  458,  100  Pac.  664,  670,  holding 
boundary  of  county  may  be  designated  by  meridians  of  longitude. 

When  treaty  provides  for  fixing  of  boundary  by  surveyors,  their  work 
when  performed  is  part  of  treaty. 

Approved  in  Finch  v.  Ogden,  175  Fed.  25,  99  C.  C.  A.  36,  holding  sur- 
veyors should  when  possible  designate  natural  objects  as  boundaries. 

Texas  boundary,  as  fixed  by  treaty  of  1819  and  Meliah's  map,  defined. 
Approved  in  United  States  v.  Choctaw  Nation,  179  U.  S.  510,  45  L.  Ed. 
298,  21  Sup.  Ct.  155,  holding  Indian  Treaty  of  1820,  as  ratified  by  that 
of  1830,  was  not  intended  to  convey  lands  beyond  the  limits  of  United 
States;  De  Loney  v.  State,  88  Ark.  314,  115  S.  W.  140,  holding  south 
bank  of  Red  River  is  Texas- Arkansas  boundary;  Cullins  v.  Overton,  7 
Okl.  475,  54  Pac.  703,  upholding  judgment  rendered  by  County  Court  of 
Greer  county  prior  to  March  16,  1896,  under  Texas  law;  Sweet  v.  Boyd, 
6  Okl.  704,  52  Pac.  941,  holding  personal  property  within  Greer  county 
prior  to  March  16,  1896,  subject  to  taxation  under  Oklahoma  laws. 

United  States  held  not  estopped  to  dispute  Texas  boundary,  by  pay- 
ment to  soldiers,  postofflce  regulations,  or  definition  of  judicial  districts. 

Approved  in  Bogard  v.  Sweet,  209  U.  S.  466,  52  L.  Ed.  898,  28  Sup.  Ct. 
595,  removing  cloud  from  title  where  contract  of  conveyance  was  never 
carried  out ;  Higgins  v.  Brown,  20  Okl.  400,  1  Okl.  Cr.  76,  94  Pac.  720, 
holding  State  courts  are  successors  of  territorial  courts. 

Miscellaneous.  Cited  in  Kansas  v.  Colorado,  206  U.  S.  84,  51  L.  Ed. 
969,  27  Sup.  Ct.  655,  holding  dispute  between  Kansas  and  Colorado 
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over  waters  of  Arkansas  River  is  within  original  jurisdiction  of  Federal 
Supreme  Court ;  Greer  Co.  v.  Texas,  197  U.  S.  240,  242,  49  L.  Ed.  738, 
25  Sup.  Ct.  437,  legal  title  to  lands  patented  to  Greer  county  mistakenly 
supposed  to  be  Texas  territory  vested  in  Texas  upon  disappearance  of 
de  facto  Texas  county. 

162  U.  8.  91-166,  40  L.  Ed.  90S,  16  Sup.  Ot.  766,  CENTRAL  PAO.  B.  B.  OO. 
v.  CALIFORNIA. 

Railroad  having  returned  statement  of  assessable  property  cannot  claim 
error,  though  on  assessor's  blanks. 

Approved  in  Inland  Lumber  etc.  Co.  v.  Thompson,  11  Idaho,  516,  83 
Pac.  935,  taxpayer  furnishing  list  estopped  from  denying  ownership  of 
property. 

Estoppel  of  taxpayer  returning  property  for  taxation  to  dispute  as- 
sessment based  on  return.    Note,  7  Ann.  Oae.  866. 

Offer  of  proof  must  be  specific,  in  good  faith  and  not  so  broad  as  to 
embrace  Irrelevant  matter. 

Distinguished  in  First  Nat.  Bank  v.  Rush,  85  Fed.  541,  29  C.  C.  A. 
333,  overruling  general  objection  to  deposition  in  part  relevant. 

State  may  tax  Federal  corporation's  property  but  not  Its  franchise. 
Approved  in  Choctaw  etc.  R.  R.  Co.  v.  Harrison,  235  U.  S.  298,  59 
L.  Ed.  237,  35  Sup.  Ct.  27,  holding  State  cannot  impose  privilege  tax  on 
corporate  lessee  of  Indian  coal  lands ;  Williams  v.  City  of  Talladege,  226 
U.  S.  419,  57  L.  Ed.  281/  33  Sup.  Ct.  116,  holding  State  cannot  require 
telegraph  company  to  obtain  license;  American  Smelting  etc.  Co.  v. 
People,  34  Colo.  251,  82  Pac.  534,  payment  of  tax  to  exercise  corporate 
power  in  State  not  relieving  corporation  from  tax  for  carrying  on  busi- 
ness as  a  corporation;  Hart  v.  Smith,  159  Ind.  196,  197,  64  N.  E.  666, 
holding  equity  will  enjoin  acts  of  tax  commissioners  beyond  their  juris- 
diction; Cosier  v.  McMillan,  22  Mont.  489,  56  Pac.  966,  and  Moore  v. 
Beason,  7  Wyo.  296,  51  Pac.  875,  license  to  trade  with  Indians  does  not 
relieve  from  taxation. 

Right  of  State  to  tax  Federal  franchise.    Note,  17  Ann.  Gas.  723. 

Ballroad's  State  franchise  is  taxable,  though  It  also  has,  and  operates 
under,  a  Federal  franchise. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  Babcock,  204  U.  S.  593,  597,  51 
L»  Ed.  639,  640,  27  Sup.  Ct.  326,  holding  court  cannot  inquire  into  opera- 
tion of  minds  of  members  of  board  of  equalization  in  arriving  at  value 
of  property ;  Atlantic  &  Pacific  Tel.  Co.  v.  Philadelphia,  190  U.  S.  163, 
47  L.  Ed.  1000,  23  Sup.  Ct.  818,  holding  interstate  telegraph  corporation 
is  liable  to  reasonable  license  fee  for  supervision  of  poles  and  wires; 
Diamond  Glue  Co.  v.  United  States  Glue  Co.,  187  U.  S.  616,  47  L.  Ed. 
333,  23  Sup.  Ct.  208,  upholding  Wisconsin  Stats.  1898,  §  1770b,  4978, 
prohibiting  foreign  corporations  from  operating  within  State  until  filing 
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copy  of  charter;  Western  Union  Tel.  Co.  v.  Howe,  180  Fed.  50,  103 
C.  C.  A.  398,  upholding  sufficiency  of  notice  given  for  hearing  on  assess- 
ment of  railroad  property;  Western  Union  Tel.  Co.  v.  County  of  Los 
Angeles,  160  Cal.  128,  116  Pac.  566,  holding  assessment  will  be  pre- 
sumed to  be  on  franchise  granted  by  State;  Western  Union  Tel.  Co.  v. 
Hopkins,  160  Cal.  123,  116  Pac.  564,  upholding  State  tax  on  property  of 
telegraph  company;  Bank  of  California  v.  San  Francisco,  142  Cal.  279, 
75  Pac.  834,  holding  franchise  of  corporation  doing  a  banking  business  is 
taxable  against  the  corporation;  Board  of  Commrs.  of  Johnson  County 
v.  Johnson,  173  Ind.  83,  89  N.  E.  593,  upholding  method  of  taxing  unin- 
corporated banks;  State  v.  Texas  etc.  Ry.  Co.,  100  Tex.  282,  98  S.  W. 
835,  refusing  to  sustain  tax  on  gross  receipts  of  railroad ;  Southern  Pac. 
R.  R.  Co.  v.  California,  162  U.  S.  168,  40  L.  Ed.  929,  16  Sup.  Ct.  794, 
following  rule;  Western  Union  Tel.  Co.  v.  Taggart,  163  U.  S.  17,  41 
L.  Ed.  55,  16  Sup.  Ct.  1059,  upholding  tax  based  on  proportion  of  State 
assets  to  whole  assets;  Henderson  Bridge  Co.  v.  Kentucky,  166  U.  S. 
153,  41  L.  Ed.  954,  17  Sup.  Ct.  533  (see  dissenting  opinion  in  166  U.  S. 
160,  41  L.  Ed.  956,  17  Sup.  Ct.  536),  and  Keokuk  etc.  Bridge  Co.  v.  Illi- 
nois, 175  U.  S.  632,  44  L.  Ed.  302,  20  Sup.  Ct.  207,  208,  both  upholding 
tax  on  interstate  bridges;  Moody  v.  Shaw,  173  Mass.  378,  53  N.  E.  891, 
stock  in  railroad  incorporated  in  two  States  is  subject  to  inheritance 
tax;  dissenting  opinion  in  Jackson  v.  Corporation  Comm.,  130  N.  C.  420, 
42  S.  E.  135,  majority  holding  assessment  of  real  and  personal  property 
of  corporation  including  value  of  franchise  cannot  be  taken  as  value  of 
tangible  property  to  estimate  franchise. 

Taxation  of  franchises.    Note,  131  Am.  St  Rep.  882. 

Taxation  of  corporate  franchises.    Note,  57  L.  R.  A.  56. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  68  L»  R.  A.  572,  574,  577. 

Miscellaneous.  Cited  in  Fargo  v.  Hart,  193  U.  S.  503,  48  L.  Ed.  767, 
24  Sup.  Ct.  498,  tender  not  prerequisite  for  injunction  against  void 
assessment;  Southern  Pac.  R.  R.  Co.  v.  United  States,  183  U.  S.  527, 
46  L.  Ed.  312,  22  Sup.  Ct.  157,  holding  each  of  two  railroads  taking 
under  contemporaneous  overlapping  grants  takes  an  undivided  moiety  of 
land  within  the  conflict. 

168  U.  8.  167-170,  40  L.  Ed.  989,  16  Sup.  Ot.  794,  SOUTHERN  PAC.  R.  R. 
T.  CALIFORNIA. 

Adjudged  in  conformity  with  Central  Pacific  R.  R.  v.  California,  168 
U.  8.  91,  40  K  Ed.  90S,  16  Sup.  Ot.  766. 

Cited  in  United  States  Trust  Co.  v.  Mercantile  Trust  Co.,  88  Fed. 
157,  31  C.  C.  A.  427,  arguendo. 

Taxation  of  corporate  franchises.    Note,  57  L.  R.  A.  56. 
XVII— 37 
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Miscellaneous.  Cited  in  dissenting  opinion  in  Jackson  v.  Corpora- 
tion Comm.,  130  N.  C.  420,  42  S.  E.  135,  majority  holding  assessment  of 
realty  and  personalty  including  franchise  cannot  be  considered  tangible 
property  to  estimate  value  of  franchise. 

163  U.  8.  170-183,  40  L.  Ed.  980,  16  Sup.  Ot  898,  TELFBNEB  ▼.  BU88. 

Vendor's  failure  to  file  surveys  essential  to  perfecting  of  title,  releases 
vendee  from  all  obligation. 

Approved  in  Coughran  v.  Bigelow,  164  U.  S.  311,  41  L.  Ed.  447,  17 
Sup.  Ct.  120,  vendee's  failure  to  pay  prevents  suit  against  vendor's 
surety;  Michigan  Home  Colony  Co.  v.  Tabor,  141  Fed.  336,  72  C.  C.  A. 
480,  tender  of  performance  by  vendor  is  condition  precedent  to  action 
to  recover  purchase  money;  Watkins  v.  American  Nat.  Bank,  134  Fed. 
42,  67  C.  C.  A.  110,  vendee  accepting  and  retaining  part  of  property 
estopped  from  setting  up  defense  in  action  upon  note  for  balance  that 
only  part  of  property  agreed  upon  delivered ;  Wildes  v.  Nelson,  154  N.  C. 
595,  70  S.  E.  942,  holding  manufacturer  failing  to  market  patented 
article  thereby  terminates  agreement  with  patentee;  Washington  v. 
Rosario  Mining  etc.  Co.,  28  Tex.  Civ.  434,  67  S.  W.  462,  holding  where 
option  on  mining  property  was  extended,  purchasers  to  satisfy  vendors 
at  certain  time  of  their  ability  to  purchase,  burden  was  on  purchasers; 
Roberts  v.  Braffett,  33  Utah,  79,  92  Pac.  799,  holding  vendor  of  land  must 
tender  deed  before  he  can  place  other  party  in  default. 

Distinguished  in  Kauffman  v.  Raeder,  108  Fed.  180,  54  L.  R.  A.  247, 
47  C.  C.  A.  278,  holding  defendants,  after  occupying  premises  under 
lease  without  paying  rent,  cannot  rescind  contract  for  breach  of  con- 
tract by  plaintiff. 

Miscellaneous.  Cited  in  Louisville  etc.  Ry.  Co.  v.  Louisville  Trust  Co., 
78  Fed.  662,  as  to  effect  of  certiorari  on  Circuit  Court  of  Appeals  and 
trial  court. 

168  U.  8.  184-197,  40  L.  Ed.  938,  16  Sup.  Ct.  700,  CINCINNATI  ETC.  BY. 
CO.  V.  INTERSTATE  COMMERCE  COMMISSION. 

State  railroad,  part  of  continuous  line,  handling  foreign  through  bills 
of  lading,  is  subject  to  Federal  control. 

Approved  in  Baer  Bros.  Mercantile  Co.  v.  Denver  etc.  R.  R.  Co.,  233 
U.  S.  491,  58  L.  Ed.  1062,  34  Sup.  Ct.  641,  applying  rule  where  local 
company  divided  rate  with  connecting  carrier;  United  States  v.  Freight 
Assn.,  166  U.  S.  343,  41  L.  Ed.  1028,  17  Sup.  Ct.  560  (see  dissenting 
opinion  in  166  U.  S.  373,  41  L.  Ed.  1038,  17  Sup.  Ct.  571),  injunction 
lies  under  section  4,  Act  1890,  to  restrain  forbidden  combination" ;  United 
States  v.  Union  Stockyard  &  Transit  Co.,  192  Fed.  339,  holding  railroad 
engaged  in  switching  cars  from  trunk  lines  to  industrial  plants  was  en- 
gaged in  interstate  commerce;  Goodrich  Transit  Co.  v.  Interstate  Com- 
merce Com.,  190  Fed.  962,  holding  commission  has  jurisdiction  over  water- 
carrier  only  so  far  as  it  has  published  joint  rates  with  railroad;  United 
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v.  Illinois  Term.  R.  Co.,  168  Fed.  549,  applying  rule  to  railroad 
"ting  wholly  within  Illinois  but  carrying  interstate  shipments;  Chi- 
ete.  Ry.  Co.  v.  United  States,  157  Fed.  833,  85  C.  C.  A.  194,  holding 
enstitute  giving  concession  from  through  rate  latter  need  not  neces- 
be  joint  rate ;  United  States  v.  Colorado  etc.  R.  Co.,  157  Fed.  340, 
\.  Oas.  898,  15  L.  R.  A.  (N.  S.)  167,  85  C.  C.  A.  27,  holding  Safety 
.ance   Act   applied  to  railroad   engaged   in   interstate   commerce, 
~wgh  operating  wholly  within  State;  Interstate  Commerce  Commis- 
"V.  Southern  Pac.  Co.,  132  Fed.  847,  upholding  commerce  commis- 
s    order  requiring  road    to   desist   from   enforcing  rule  between 
sting  roads  and  connecting  lines  allowing  initial  road  to  route  ship- 
;  Southern  Pac.  Co.  v.  Colorado  Fuel  etc.  Co.,  101  Fed.  783,  42 
A.  12,  holding  court  has  no  power  to  fix  maximum  freight  rates  on 
of  interstate  commerce  commission's  determination  of  reasonable* 
,  Interstate  Stockyards  Co.  v.  Indianapolis  etc.  Ry.  Co.,  99  Fed.  480, 
K.  ng  terminal  railroad  company  operating  in  conjunction  with  inter- 
lines is  not  necessary  party  in  suit  against  such  lines  under  Inter- 
Commerce  Act;  Porter  v.  St.  Louis  etc.  Ry.  Co.,  78  Ark.  185,  95 
.  454,  shipment  from  without  State  to  point  within,  thence  to  other 
within,  all  interstate  shipment  not  entitled  to  reduced  rate  within 
;  Corcoran  v.  Louisville  etc.  R.  Co.,  125  Ky..  641,  101  S.  W.  1186, 
:»£>  local  company  need  have  no  contract  that  would  constitute  it  part 
*erstate  line  of  initial  carrier;  Louisiana  Ry.  etc.  Co.  v.  Holly,  127 
»19,  53  South.  883,  holding  local  road  may  recover  amount  due  to 
I>»t  of  interstate  shipment ;  De  Rochemont  v.  New  York  Cent.  etc. 
:N.  H.  161, 162, 163, 139  Am.  St.  Rep.  673,  29  L.  R.  A.  (K.  S.)  529, 
-    869,  870,  871,  holding  car  of  interstate  carrier  is  subject  to  State 
tent  when  not  in  actual  use;  Jacquelin  v.  Erie  R.  R.  Co.,  69 
•q.  445,  61  Atl.  23,  where  not  required  by  charter  to  keep  station, 
rill  not  compel  maintenance  by  enjoining  its  discontinuance, 
nguished  in  Mutual  Transit  Co.  v.  United  States,  178  Fed.  667, 
>2  C.  C.  A.  164,  and  Camden  Iron  Works  v.  United  States,  158 
S3,  85  C.  C.  A.  585,  both  holding  transit  company  operating  on 
trie  and  connecting  with  two  railroad  terminals,  was  not  in  "com- 
•angement"  with  such  railroads  as  to  be  punished  for  giving  of 
Interstate  Commerce  Commission  v.  Detroit  etc.  Ry.  Co.,  167 
t2,  42  L.  Ed.  309,  17  Sup.  Ct.  989,  cartage  from  depot  is  not  inter- 
sommerce;  Interstate  Commerce  Commission  v.  Bellaire  etc.  Ry. 
Fed.  943,  and  United  States  v.  Chicago  etc.  R.  Co.,  81  Fed.  784, 
facts;  dissenting  opinion  in  United  States  v.  Union  Stockyard 
nsit   Co.,  192  Fed.  345,   majority  holding  railroad   engaged   in 
ang  cars  from  trunk  lines  to  industrial  plants  was  engaged  in 
ate  commerce. 

^■ata  railroad  receiving  goods  on  through  bill  of  lading  Is  part  of  con- 
carriage  within  Commerce  Act. 
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Approved  in  Illinois  Central  R.  R.  Co.  v.  Interstate  Commerce  Com- 
mission, 206  U.  S.  455,  465,  51  L.  Ed.  "1134,  1138,  27  Sup.  Ct.  700,  hold- 
ing commission  may  decree  unreasonableness  of  division  of  through 
rate ;  Louisville  etc.  R.  R.  Co.  v.  Behlmer,  175  U.  S.  662,  44  L.  Ed.  814, 
20  Sup.  Ct.  214,  and  United  States  v.  Seaboard  Ry.  Co.,  82  Fed.  564, 
though  its  share  of  joint  charge  be  regular  local  rate ;  dissenting  opinion 
in  Lake  Shore  etc.  Ry.  Co.  v.  Ohio,  173  U.  S.  310,  43  L.  Ed.  711,  19  Sup. 
Ct.  475,  majority  upholding  law  requiring  trains  to  stop  at  certain 
points;  Standard  Oil  Co.  v.  United  States,  179  Fed.  620,  103  C.  C.  A. 
172,  holding  receiving  goods  under  through  bill  of  lading  is  prima  facie 
evidence  of  common  arrangement;  United  States  v.  Great  Northern  Ry. 
Co.,  157  Fed.  290,  holding  carrier  cannot  give  rebate  on  through  bill  of 
lading;  United  States  v.  Pennsylvania  R.  Co.,  153  Fed.  628,  holding  in 
prosecution  for  discrimination,  government  has  burden  of  proving  com- 
mon arrangement  for  continuous  carriage;  United  States  v.  New  York 
Cent.  &  H.  R.  R.  Co.,  153  Fed.  633,  holding  carrier  operating  wholly 
within  State  is  bound  to  file  schedule  of  rates ;  United  States  v.  Camden 
Iron  Works,  150  Fed.  217,  218,  holding  in  prosecution  for  receiving  re- 
bates any  evidence  showing  shipment  made  under  through  bill  of  lad- 
ing or  contract  for  continuous  carriage  admissible;  Interstate  Com- 
merce Commission  v.  Louisville  etc.  R.  R.  Co.,  118  Fed.  626,  holding 
making  of  joint  through  rate  is  act  of  each  line  and  brings  each  within 
scope  of  Interstate  Commerce  Act;  Wabash  R.  Co.  v.  Priddy,  179  Ind. 
490,  101  N.  E.  727,  holding  "common  arrangement"  cannot  be  estab- 
lished without  publication  of  through  rates;  People  v.  Knight,  171 
N.  Y.  357,  64  N.  E.  153,  holding  separate  cab  service  maintained  by 
interstate  carrier  at  its  terminal  entirely  within  the  State  is  subject  to 
State  taxation ;  Chicago  etc.  Ry.  Co.  v.  Harrington,  44  Okl.  48, 143  Pac. 
328,  holding  shipment  of  livestock  wholly  within  State  was  not  inter- 
state commerce. 

Distinguished  in  United  States  v.  Geddes,  131  Fed.  455,  65  C.  C.  A. 
320,  road  operating  wholly  within  State  refusing  to  carry  freight  on 
through  bill  of  lading  going  outside  State  on  connecting  line,  not  inter- 
state commerce. 

* 

Commerce  commission  has  jurisdiction  to  decide  whether  railroad  char- 
ging more  for  short  than  longer  haul  including  it,  is  carrying  under  "sub- 
stantially similar  circumstances." 

Approved  in  United  States  v.  Atchison  etc.  Ry.  Co.,  234  -U.  S.  483, 
68  L.  Ed.  1421,  34  Sup.  Ct.  986,  holding  commission  may  exempt  carrier 
from  provisions  of  long  and  short  haul  clause;  Interstate  Commerce 
Commission  v.  Alabama  etc.  Ry.  Co.,  168  U.  S.  170,  42  L.  Ed.  424,  18 
Sup.  Ct.  50,  completion  may  be  considered  in  determining  reasonable- 
ness ;  Louisville  etc.  R.  R.  Co.  v.  Behlmer,  175  U.  S.  672,  44  L.  Ed.  318, 
20  Sup.  Ct.  218  (reversing  83  Fed.  904,  28  C.  C.  A.  229;  see  dissent- 
ing opinion  in  83  Fed.  909,  28  C.  C.  A.  229),  all  substantial  competition 
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is  rrta> "fcerial  on  question  of  reasonable  rates;  Chicago  etc.  R.  Co.  v.  Win- 
net  -t^  H62  Fed.  247,  89  C.  C.  A.  222,  holding  court  of  equity  has  no  power 
to  enjoin  act  of  commission  in  passing  on  reasonableness  of  rates. 

[atters  to  be  considered  on  issue  of  reasonableness  of  rates  charged 
for  carriage  of  goods.    Note,  Ann.  Gas.  1916A,  8,  16. 


Commerce  commission's  findings  as  to  reasonableness  of  rates  is  prima 
evidence  before  courts. 

A^x>X^roved  in  Washington  v.  Fairchild,  224  U.  S.  527,  58  L.  Ed.  869, 

32    Sut.  Ct.  535,  holding  evidence  in  judicial  inquiry  may  be  confined  to 

tha^t;      x^roduced  before  commission;  Cincinnati  etc.  Ry.  Co.  v.  Interstate 

Commerce  Commission,  206  X).  S.  154,  51  L.  Ed.  1000,  27  Sup.  Ct.  648, 

raftxsing  to  disturb  findings  of  commission   concurred   in  by  Federal 

comrt  -   Interstate  Commerce  Commission  v.  Alabama  etc.  Ry.  Co.,  168 

A-    S.     174,  42  L.  Ed.  425,  18  Sup.  Ct.  52,  such  findings  are  reviewable; 

farmers'  Loan  etc.  Co.  v.  Northern  Pac.  Ry.  Co.,  83  Fed.  251,  253,  court 

*8  **ofc    concluded  by  commission's  findings,  but  can  enforce  no  others; 

^isia-na  etc.  Ry.  Co.  v.  United  States,  209  Fed.  252,  holding  courts 

*     go  outside  evidence  produced  at  hearing  before  commission; 

Sound  Electric  Ry.  v.  Lee,  207  Fed.  863,  holding  railroad  cannot 

1X1  junction   in  Federal   courts   against   rates   approved   by   State 

Western  New  York  etc.  R.  Co.  v.  Penn  Ref.  Co.,  137  Fed.  354, 

C.  C.  A.  23,  there  is  no  appeal  or  writ  of  error  from  decision  of 

.te  Commerce  Commission  awarding  reparation,  cause  of  action 

sd  de  novo;  State  ex  rel.  Rice  v.  Chicago  etc.  Ry.  Co.,  31  S.  D. 

L  N.  W.  476,  holding  in  hearing  before  court  on  reasonableness 

*,  carrier  may  introduce  evidence  not  presented  before  commission. 

^Tmierce  commission  has  no  power  to  fix  rates. 

*oved  in  Southern  Pac.  Co.*  v.  Interstate  Commerce  Commission, 

S.  554,  50  L.  Ed.  593,  26  Sup.  Ct.  301,  upholding  agreement, 

initial  carrier  reserves  right  of  routing  beyond  terminal ;  F.  H. 

&  Co.  v.  Union  Pac.  R.  Co.,  176  Fed.  424,  holding  commission 

compel  owner  of  grain  elevator  to  clean  grain  while  elevating 

olumbus  Iron  etc.  Co.  v.  Kanawha  etc.  Ry.  Co.,  171  Fed.  718, 

commission  must  pass  on  reasonableness  of  rates  before  Cir- 

Tirt  could  enjoin  same;  Southern  Pac.  Co.  v.  Colorado  Fuel  etc. 

Fed.  782,  42  C.  C.  A.  12,  holding  equity  cannot  compel  obedi- 

order  of  Interstate  Commerce  Commission  establishing  maxi- 

eight  rates;  State  ex  rel.  Burr  v.  Atlantic  Coast  Line  R.  Co.,  59* 

p«*^»   ^^^4,  52  South.  8,  holding  rate  established  for  hauling  of  lumber 

*\   -^^     *-^-^Dt  be  applicable  in  all  localities  of  State;  Interstate  Commerce 

CJ^^^sssion  v.  Cincinnati  etc.  Ry.  Co.,  167  U.  S.  493,  500,  508,  42  L.  Ed. 

T»P     '    ^^3,  256,  17  Sup.  Ct.  898,  900,  904  (affirming  76  Fed.  184,  186), 

V         ^"^«ite  Commerce  Commission  v.  Alabama  etc.  Ry.  Co.,  168  U.  S. 

>^->  ^^  l.  Ed.  421,  18  Sup.  Ct.  47  (affirming  74  Fed.  720,  722,  21  C.  C.  A. 
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51),  Interstate  Commerce  Commission  v.  Louisville  etc.  R.  R.  Co.,  73 
Fed.  429,  Interstate  Commerce  Commission  v.  Lehigh  Val.  R.  R.  Co.,  74 
Fed.  787,  Farmers'  Loan  etc.  Co.  v.  Northern  Pac.  Ry.  Co.,  83  Fed. 

254,  and  Interstate  Commerce  Commission  v.  Northeastern  R.  R.  Co.,  83 
Fed.  613,  27  C.  C.  A.  631  (reaffirming  74  Fed.  72),  all  following  rule; 
Detroit  etc.  Ry.  Co.  v.  Interstate  Commerce  Commission,  74  Fed.  840, 

21  C.  C.  A.  103,  declining  to  enforce  arbitrary  abolition  of  accessorial 
cartage  service;  Old  Colony  Trust  Co.  v.  Atlanta,  83  Fed.  42,  43,  street 
railroad  charter,  subjecting  rates  to  council 's  approval,  does  not  author- 
ize it  to  fix  them;  Gulf  etc.  Ry.  Co.  v.  Miami  S.  S.  Co.,  86  Fed.  419,  30 
C.  C.  A.  142,  contract  for  through  rates  with  one  connecting  road  does 
not  necessitate  others;  Interstate  Commerce  Commission  v.  Western 
etc.  R.  R.  Co.,  93  Fed.  91,  35  C.  C.  A.  217,  upholding  rate  consisting  of 
competitive  rate  to  intermediate  point  and  local  rate  therefrom;  dis- 
senting opinion  in  Hooker  v.  Interstate  Commerce  Commission,  188  Fed. 

255,  majority  holding  established  rates  will  not  be  disturbed  unless 
shown  to  deprive  shipper  of  constitutional  rights. 

Distinguished  in  Interstate  Commerce  Commission  v.  United  States, 
224  U.  S.  483,  56  L.  Ed.  853,  32  Sup.  Ct.  556,  holding  amendment  of 
June  29, 1906,  gave  commission  power  to  fix  rates ;  Hooker  v.  Interstate 
Commerce  Commission,  188  Fed.  252,  holding  established  rates  will  not 
be  disturbed  unless  shown  to  deprive  shipper  of  constitutional  rights. 

Commerce  act  leaves  common  carriers  free,  as  at  common  law,  except 
as  to  reasonableness  and  discrimination. 

Approved  in  Texas  etc.  Ry.  Co.  v.  Abilene  Cotton* Oil  Co.,  204  U.  S. 
439,  443,  9  Ann.  Ca*.  1075,  51  L.  Ed.  558,  560,  27  Sup.  Ct.  350,  holding 
shipper  cannot  maintain  action  in  advance  of  action  by  commission; 
Minneapolis  etc.  R.  R.  Co.  v.  Minnesota,  186  U.  S.  263,  46  L.  Ed.  1156, 

22  Sup.  Ct.  903  (affirming  State  v.  Minneapolis  etc.  R.  R  Co.,  80  Minn. 
196,  83  N.  W.  62),  upholding  Minnesota  Laws  1895,  c.  91,  creating  State 
railroad  commission,  with  power  to  establish  and  enforce  joint  through 
rates  over  connecting  lines;  United  States  v.  Geddes,  180  Fed.  481,  hold- 
ing Safety  Appliance  Act  did  not  apply  to  railroad  operating  wholly 
within  State;  Gamble-Robinson  Com.  Co.  v.  Chicago  etc.  Ry.  Co.,  168 
Fed.  167, 16  Ann.  Oas.  613,  21  L.  R.  A.  (N.  S.)  982,  94  C.  C.  A.  217,  hold- 
ing railroad  may  refuse  to  advance  charges  on  connecting  lines ;  Meeker 
v.  Lehigh  Valley  R.  Co.,  162  Fed.  360,  holding  complaint  for  overcharge 
must  allege  that  commission  declared  rates  unreasonable;  Armour  Pack- 
ing Co.  v.  United  States,  153  Fed.  18,  14  L.  R.  A.  (N.  S.)  400,  82  C.  C.  A. 
135,  holding  transportation  at  less  than  established  rate  renders  same 
illegal;  Interstate  Commerce  Commission  v.  Chicago  etc.  Ry.  Co.,  141 
Fed.  1014,  1015,  holding  common  carriers  may  give  preference  advan- 
tage or  discriminate,  provided  this  is  not  undue  or  unreasonable ;  United 
States  v.  Chicago  etc.  Ry.  Co.,  127  Fed.  792,  62  C.  C.  A.  465,  holding 
government  not  entitled  in  transportation  of  soldiers  to  benefit  of  "ten 
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party  rat*"  in  force  on  railroad  for  athletic  and  theatrical  companies; 
Southern  Pac.  R.  R.  Co.  v.  Colorado  Fuel  etc.  Co.,  101  Fed.  786,  42 
C.  C.  A.  12,  holding  court  of  equity  cannot  fix  maximum  freight  rates 
tod  enjoin  carrier  from  demanding  more;  A.  P.  Brantley  Co.  v.  Ocean 
S.  S.  Co.,  5  Ga.  App.  846,  63  S.  E.  1130,  holding  complaint  in  action  for 
overcharge  must  allege  carrier  charged  more  than  published  rates;  Pen- 
nington &  Evans  v.  Douglas  etc.  Ry.  Co.,  3  Ga.  App.  681,  60  S.  E.  491, 
holding  railroad  commission  has  jurisdiction  of  action  by  shipper  to 
obtain  damages  for  failure  to  furnish  cars ;  State  v.  Illinois  Cent.  R.  Co., 
246  111.  278,  92  N.  E.  850,  holding  railroad  might  ship  goods  along  non- 
charter  lines  so  as  tg  avoid  taxation ;  Kirby  v.  Chicago  etc.  R.  Co.,  242 
Hi.  431,  90  N.  E.  256,  holding  railroad  might  contract  to  ship  horses  on 
special  stock  train ;  Hooker  v.  Boston,  209  Mass.  602,  Ann.  Oas.  1912B, 
669,  95  N.  E?  946,  holding  carrier  cannot  limit  its  liability  for  damage 
to  baggage ;  Laurel  Cotton  Mills  v.  Gulf  etc.  R.  R.  Co.,  84  Miss.  363, 
W  L.  R.  A.  453,  37  South.  136,  upholding  contract  of  railroad  to  credit 
^freight    charge    on    manufactured    goods    freight    on    raw    material 
dipped  to  factory;  Sultan  Ry.  etc.  Co.  v.  Great  Northern  Ry.  Co.,  58 
Wash.  614,  109  Pac.  324,  holding  railroad  company  may  contract  to 
carry  logs  at  certain  rate  for  specified  time;  Elk  Hotel  Co.  v.  United 
*W  Gas  Co.,  75  W.  Va.  204,  83  S.  E.  924,  holding  gas  company  might 
ttake  special  rates  for  hotels;  United  Fuel  Gas  Co.  v.  Public  Service 
Commission,  73  W.  Va.  590,  80  S.  E.  939,  holding  gas  company  might 
give  special  rates  on  contract  for  exclusive  service  for  term  of  years; 
dissenting  opinion  in  Mitchell  Coal  etc.  Co.  v.  Pennsylvania  R.  R.  Co., 
230  p.  S.  289,  57  L.  Ed.  1489,  33>  Sup.  Ct.  916,  majority  holding  com- 
mission must  declare  rebates  unreasonable  before  shipper  can  proceed 
against  carrier  for  damages ;  dissenting  opinion  in  Union  Pac.  R.  Co.  v. 
Oregon  etc.  Lumber  Mfrs.  Assn.,  165  Fed.  20,  91  C.  C.  A.  51,  majority 
holding  injunction  would  lie  to  restrain  publication  of  rates  pending 
determination  of  their  reasonableness  by  commission;  Interstate  Com- 
merce Commission  v.  Alabama  etc.  Ry.  Co.,  74  Fed.  722,  21  C.  C.  A.  51, 
following  rule;  Interstate  Commerce  Commission  v.  Cincinnati  etc.  Ry. 
Co.f  167  U.  S.  493,  42  L.  Ed.  251,  17  Sup.  Ct.  898,  commission  cannot 
determine  reasonableness  in  advance;  Farmers'  Loan  etc.  Co.  v.  North- 
ern Pac.  Ry.  Co.,  83  Fed.  255,  259,  260,  water  competition  may  justify 
lower  long-distance  rates ;  dissenting  opinion  in  Louisville  etc.  R.  R.  Co. 
v.  Commonwealth,  104  Ky.  247,  43  L.  R.  A.  546,  46  S.  W.  713,  majority 
holding  under  Constitution,  §  218,  against  long-haul  preferences,  com- 
petition does  not  justify  such  discrimination. 

Miscellaneous.  Cited  in  dissenting  opinion  in  Louisville  etc.  R.  R. 
Co.  v.  Commonwealth,  104  Ky.  245,  46  S.  W.  712,  majority  holding 
under  Constitution,  §  718,  carrier  is  prohibited  from  charging  greater 
compensation  in  the  aggregate  for  shorter  haul. 
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163  U.  8.  197-855,  40  L.  Ed.  940,  16  Sup.  Ot.  066,  TEXAS  ETC.  BY.  CO.  ▼. 
INTEBSTATE  COMMERCE  COMMISSION. 

Commerce  commission  is  a  body  corporate  with  legal  capacity  to  be 
party  to  Federal  suit. 

Approved  in  Farmers'  Loan  etc.  Co.  v.  Northern  Pac.  Ry.  Co.,  83 
Fed.  251,  253,  court  can  merely  enforce  valid  orders,  not  correct  abuses 
generally. 

Distinguished  in  Railroad  Commission  v.  Palmer  Hardware  Co.,  124 
Ga.  648,  53  S.  E.  200,  act  prescribing  duty  of  commissioners  requiring 
them  to  keep  an  office  at  Atlanta  does  not  create  corporation  capable  of 
being  party  to  suit.  • 

Railroad  affected  by  commerce  commission  suit  to  compel  obedience  to 
Its  order,  proper,  but  not  necessary  party.  • 

Approved  in  Interstate  Commerce  Commission  v.  Southern  Pac.  Co., 
123  Fed.  599,  holding  in  suit  against  initial  carrier  to  enjoin  enforce- 
ment of  rule  for  routing  freight  connecting  carriers  are  proper  but  not 
necessary  parties;  Interstate  Commerce  Commission  v.  Western  etc. 
R.  Co.,  82  Fed.  194,  upholding,  as  against  all  defendant  lines,  charge 
against  one  of  jointly  violating  commerce  law;  Farmers'  Loan  etc.  Co. 
v.  Northern  Pac.  Ry.  Co.,  83  Fed.  254,  255,  arguendo. 

Commerce  act  of  1887  includes  all  but  wholly  State  commerce. 

Approved  in  Armour  Packing  Co.  v.  United  States,  209  U.  S.  78,  52 
L.  Ed.  693,  28  Sup.  Ct.  428,  holding  shipments  from  interior  point  to 
foreign  port  are  within  Elkins'  Act;  Alabama  etc.  Ry.  Co.  v.  Railroad 
Commission,  203  U.  S.  500,  51  L.  Ed.  292,  27  Sup.  Ct.  163,  holding  State 
of  Mississippi  may  prescribe  rate  for  intrastate  shipments  of  grain; 
United  States  v.  Grand  Trunk  Ry.  Co.,  225  Fed.  285,  holding  theatrical 
company  could  not  accept  rebates  even  though  route  of  its  tour  ex- 
tended partly  into  Dominion  of  Canada;  Interstate  Commerce  Commis- 
sion v.  Louisville  etc.  R.  R.  Co.,  118  Fed.  626,  holding  making  of  joint 
through  rate  is  work  of  each  line  and  brings  each  within  scope  of  Inter- 
state Commerce  Act;  Chicago  etc.  Ry.  Co.  v.  Rock  County  Sugar  Co., 
162  Wis.  379,  156  N.  W.  608,  holding  State  cannot  legislate  regarding 
demurrage  charges ;  dissenting  opinion  in  United  States  v.  Colorado  etc. 
R.  Co.,  157  Fed.  340,  13  Ann.  Gas.  898,  15  L.  R.  A.  (N.  S.)  167,  85 
C.  C.  A.  27,  majority  holding  Safety  Appliance  Act  applied  to  railroad 
operating  wholly  within  State. 

Distinguished  in  United  States  v.  Colorado  etc.  R.  Co.,  157  Fed.  327, 
329,  13  Ann.  Gaa.  893,  15  L.  R.  A.  (N.  8.)  167,  85  C.  C.  A  27,  holding 
Safety  Appliance  Act  applied  to  railroads  operating  wholly  within 
State;  United  States  v.  Geddes,  131  Fed.  454,  65  C.  C.  A.  320,  State 
road  refusing  to  carry  freight  on  through  bill  of  lading  going  outside 
State  on  connecting  line  not  engaged  in  interstate  commerce;  dissent- 
ing opinion  in  Armour  Packing  Co.  v.  United  States,  209  U.  S.  87,  52 
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L.  Ed.  697,  28  Sup.  Ct.  428,  majority  holding  shipments  from  interior 
point  to  foreign  port  are  within  Elkins  Act. 

Commerce  commission's  rales  most  be  confined  to  obvious  purposes  and 
directions  of  the  statute. 

Approved  in  Hocking  Valley  R.  Co.  v.  New  York  Coal  Co.,  217  Fed. 
733,  132  C.  C.  A.  387,  holding  action  for  failure  to  furnish  cars  is  lim- 
ited to  six  years;  Goodrich  Transit  Co.  v.  Interstate  Commerce  Com- 
mission, 190  Fed.  958,  holding  commission  has  jurisdiction  over  water 
earrier  only  so  far  as  it  is  in  common  arrangement  with  railroad; 
Chicago  etc.  R.  Co.  v.  Winnett,  162  Fed.  247,  89  C.  C.  A.  222,  holding 
equity  cannot  enjoin  commission  from  fixing  rates;  Interstate  Com- 
merce Commission  v.  Cincinnati  etc.  Ry.  Co.,  167  U.  S.  500,  42  L.  Ed. 
253,  17  Sup.  Ct.  900  (affirming  76  Fed.  185),  and  Farmers'  Loan  etc. 
Co.  v.  Northern  Pac.  Ry.  Co.,  83  Fed.  252,  commission  cannot  fix  rates ; 
Detroit  etc.  Ry.  Co.  v.  Interstate  Commerce  Commission,  74  Fed.  841, 
21  C.  C.  A.  103,  commission  cannot  arbitrarily  abolish  accessorial  cart- 
age charges ;  Gulf  etc.  Ry.  Co.  v.  Miami  S.  S.  Co.,  86  Fed-  419,  30  C.  C.  A. 
142;  carrier  may  contract  with  one  connecting  line  exclusively. 

Courts  must  consider  history  of  the  legislation  and  the  genius  of  our 
institutions. 

Approved  in  State  v.  Eldredge,  27  Utah,  483,  76  Pae.  339,  Laws  1899, 
e.  68,  p.  102,  requiring  State  board  to  assess  railroad  property,  void  as 
to  property  of  corporation  wholly  within  one  county;  State  v.  Clausen, 
85  Wash.  265,  Ann.  Gas.  1916B,  810,  148  Pac  30,  applying  rule  to  con- 
struction of  Revenue  Act  of  State  of  Washington. 

Question  of  unjust  discrimination  is  one  of  fact. 
Approved  in  Pennsylvania  Co.  v.  United  States,  236  U.  S.  361,  59 
L.  Ed.  628,  35  Sup.  Ct.  370,  applying  principle;  Illinois  Central  R.  R. 
Co.  v.  Interstate  Commerce  Commission,  206  U.  S.  455,  51  L.  Ed.  1134, 
27  Sup.  Ct.  700,  holding  presumption  does  not  exist  that  rate  is  reason- 
ably low ;  Interstate  Commerce  Commission  v.  Alabama  etc.  Ry.  Co.,  168 
U.  S.  170,  42  L.  Ed.  424,  18  Sup.  Ct.  50,  following  rule;  Louisville  etc. 
R.  R.  v.  Behlmer,  175  U.  S.  675,  44  L.  Ed.  819,  20  Sup.  Ct.  219,  all  sub- 
stantial competition  is  to  be  considered;  Southern  Pac.  Co.  v.  Campbell, 
189  Fed.  185,  holding  complaint  to  enjoin  establishment  of  rates  must 
allege  same  to  be  unreasonable;  United  States  v.  Oregon  R.  etc.  Co., 
159  Fed.  978,  applied  where  railroad  allowed  shipper  to  erect  elevator 
along  right  of  way;  Delaware  etc.  R.  Co.  v.  Kutter,  147  Fed.  63,  77 
C.  C.  A.  315,  upholding  contract  by  which  defendant  road  was  to  build 
np  milk  business,  plaintiff  to  have  advantage  of  exclusive  right  of 
transportation;  Western  New  York  etc.  R.  Co.  v.  Penn  Ref.  Co.,  137 
Fed.  368,  70  C.  C.  A.  23,  in  action  to  enforce  commerce  commission's 
decree,  reasonableness  of  rate  question  for  jury;  Interstate-  Commerce 
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• 
Commission  v.  Southern  Pac.  Co.j  123  Fed.*  601,  'holding  finding  of  Inter- 
state Commerce  Commission  that  railroad  rule  and  practice  of  routing 
shipment  of  citrous  fruits  is  unreasonable  to  shippers  is  one  of  fact; 
State  ex  rel.  Burr  v.  Atlantic  Coast  Line  R.  Co.,  59  Fla.  624,  52  South. 

4 

8,  holding  circumstances  in  each  locality  must  determine  rates;  State  v. 
Adams  Express  Co.,  172  Ind.  18,  87  N.  E.  715,  holding  express  company 
cannot  be  convicted  of  imposing  extra  charge  where  other  companies 
did  same;  Seaman  v.  Minneapolis  etc.  Ry.  Co.,  127  Minn.  183,  184,  149 
N.  W.  135,  holding  repayment  of  rebates  by  shipper  no  defense  to  suit 
for  unjust  discrimination;  Laurel  Cotton  Mills  v.  Gulf  etc.  R.  R.  Co., 
84  Miss.  361,  362,  372,  66  L.  R.  A.  453,  37  South.  135,  136,  139,  uphold- 
ing contract  of  railroad  to  credit  on  freight  charge  on  manufactured 
goods,  freight  on  raw  material  shipped  to  factory;  Eberle  v.  Southern 
Ry.  Co.,  98  S.  C.  94,  79  S.  E.  794,  holding  railroad  could  not  change  time 
limit  on  mileage-books  already  sold;  Sultan  Ry.  etc.  Co.  v.  Great  North- 
ern Ry.  Co.,  58  Wash.  617,  109  Pac.  326,  holding  shipper  may  contract 
to  carry  goods  for  certain  length  of  time  at  certain  rate;  dissenting 
opinion  in  Ohio  Coal  Co.  v.  Whitcomb,  123  Fed.  364,  59  C.  C.  A.  487, 
majority  holding  discriminative  charge  of  two  hundred  dollars  per  car 
to  one  shipper  only  for  transportation  over  spur-track,  a  part  of  de- 
fendant's terminal. 

Denied  in  Little  Rock  etc.  Ry.  Co.  v.  Oppenheimer,  64  Ark.  281,  44 
L.  R.  A.  357,  43  S.  W.  153,  concerning  equal  shipping  facilities  required 
by  local  law. 

Bales  for  construction  ef  Interstate  Commerce  Act  stated. 
Approved  in  Pennsylvania  R.  R.  Co.  v.  International  Coal  Min.  Co., 
230  U.  S.  224,  Ann.  Gas.  1915A,  315,  57  L.  Ed.  1462,  33  Sup.  Ct.  893, 
holding  shipper  can  only  recover  actual  pecuniary  loss  suffered  by 
reason  of  discrimination;  Interstate  Commerce  Com.  v.  Delaware  etc. 
R.  R.  Co.,  220  U.  S.  253,  55  L.  Ed.  457,  31  Sup.  Ct.  392,  holding  equality 
clause  of  English  railway  statute  was  adopted  in  Interstate  Commerce 
Act;  Southern  Pac.  Co.  v.  Interstate  Commerce  Commission,  200  U.  S. 
552,  50  L.  Ed.  592,  26  Sup.  Ct.  301,  upholding  agreement  for  through 
rate  under  which  initial  road  has  routing  of  shipment;  Delaware  etc. 
R.  Co.  v.  Interstate  Commerce  Commission,  166  Fed.  509,  construing 
act  as  to  rates  charged  for  carload  lots;  United  States  v.  Wells-Fargo 
Express  Co.,  161  Fed.  611,  holding  word  "discrimination"  in  commerce 
act  implied  "unjust  discrimination";  dissenting  opinion  in  Pennsylvania 
R.  R.  Co.  v.  International  Coal  Min.  Co.,  230  U.  S.  238,  Ann.  Gas.  1915A, 
315,  57  L.  Ed.  1467,  33  Sup.  Ct.  893,  majority  holding  shipper  can  only 
recover  actual  pecuniary  loss  suffered  by  reason  of  discrimination. 

Commerce  commission  is  empowered  to  fully  consider  all  circumstances 
applying  to  the  situation. 

Approved  in  Washington  v.  Fairchild,  224  U.  S.  527,  56  L.  Ed.  869, 
32  Sup.  Ct.  535,  holding  where  court  reviews  order  of  commission  evi- 
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(knee  is  limited  to  that  produced  before  commission;  United  States  v. 
Trans-Missouri  Freight  Assn.,  166  U.  S.  343,  41  L.  Ed.  1028,  17  Sup.  Ct. 
560,  United  States  may  sue  to  enjoin  unlawful  combination  fixing  rates. 
Distinguished  in  Interstate  Commerce  Commission  v.  Alabama  etc. 
Ry.  Co.,  168  U.  S.  174,  42  L.  Ed.  425,  18  Sup.  Ct.  52,  commission's  de- 
cision is  reviewable. 

Carrier's  interest,  as  well  as  snipper's,  should  be  considered  in  enforcing 
commerce  act  of  1887. 

Approved  in  Brewer  v.  Central  of  Georgia  Ry.  Co.,  84  Fed.  267,  up- 
holding fair  local  rate,  though  long-distance  rate  cut  by  competition; 
Puget  Sound  Electric  Ry.  v.  Railroad  Commission,  65  Wash.  85,  Ann. 
Gas.  1913B,  763,  117J>ac.  744,  upholding  street  railroad  rates  established 
by  commission  of  State  of  Washington. 

In  enforcing  Commerce  Act,  competition  should  be  considered,  whether 
traffic  foreign  or  interstate. 

Approved  in  Detroit  etc.  Ry.  Co.  v.  Michigan  Railroad  Commission, 
171  Mich.  361,  137  N.  W.  338,  applying  principle;.  United  States  v. 
Atchison  etc.  Ry.  Co.,  234  U.  S.  483,  484,  58  L.  Ed.  1421,  34  Sup.  Ct. 
986,  holding  carrier  may  apply  for  exemption  from  long  and  short  haul 
clause;  Interstate  Commerce  Commission  v.  Baltimore  etc.  R.  R.  Co., 
225  U.  S.  345,  Ann.  Cas.  1914A,  504,  56  L.  Ed.  1113,  32  Sup.  Ct.  742, 
holding  commission  may  provide  lower  rate  for  carriage  of  railway  fuel 
coal;  Interstate  Commerce  Commission  v.  Chicago  Great  Western  Ry. 
Co.,  209  U.  S.  119,  52  L.  Ed.  712,  28  Sup.  Ct.  493,  holding  railroad  may 
offer  lower  rate  on  shipments  of  dressed  meats;  East  Tennessee  etc. 
R.  R.  Co.  v.  Interstate  Commerce  Comm.,  181  U.  S.  12,  28,  45  L.  Ed.  723, 
729,  21  Sup.  Ct.  520,  526,  holding  competition  at  long-haul  points  may 
produce  dissimilarity  of  conditions  warranting  difference  in  rates  in 
consideration  thereof;  Pennsylvania  R.  Co.  v.  United  States,  227  Fed. 
915,  holding  commission  cannot  compel  railroad  to  furnish  cars  it  does 
^not  possess;  Southern  Ry.  Co.  v.  United  States,  204  Fed.  474,  holding 
determination  by  commission  that  undue  advantage  is  given  to  one  city 
is  not  reviewable  by  courts;  Louisville  etc.  R.  Co.  v.  United  States, 
197  Fed.  64,  holding  railroad  may  allow  shipper  to  unload  and  stone 
shipment  en  route;  Atchison  etc.  Ry.  Co.  v.  Interstate  Commerce  Com- 
mission, 190  Fed.  594,  applying  rule  to  rates  established  for  shipments 
of  California  lemons;  Hooker  v.  Interstate  Commerce  Commission,  188 
Fed.  252,  holding  published  rates  are  presumed  to  be  just  and  reasonable ; 
Potlatch  Lumber  Co.  v.  Spokane  Falls  etc.  Ry.  Co.,  157  Fed.  593,  hold- 
ing equity  cannot  enjoin  enforcement  of  established  rates  pending  de- 
termination of  their  reasonableness  by  commission ;  Interstate  Commerce 
Commission  v.  Chicago  etc.  Ry.  Co.,  141  Fed.  1016,  reduction  of  rates  on 
undressed  meats  not  ground  for  Interstate  Commerce  Commission  action 
where  necessary  to  get  business  from  competitor;  Interstate  Commerce 
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Commission  v.  Southern  Ry.  Co.,  105  Fed.  709,  holding  commission 
should  consider  all  competition  in  determining  reasonableness  of  rates 
for  long  and  short  haul,  although  competition  is  between  carriers  sub- 
ject to  the  act;  Central  Trust  Co.  v.  Chicago  etc  Ry.  Co.,  156  Iowa,  123, 
135  N.  W.  728,  holding  railroad  may  provide  lower  rate  where  same 
does  not  compete  with  local  shipment;  Cramer  v.  Chicago  etc.  Ry.  Co., 
153  Iowa,  111,  133  N.  W.  390,  holding  shipper  receiving  compensation 
for  damages"  to  goods  does  not  receive  lower  rate;  Cohn  v.  St.  Louis 
etc.  Ry.  Co.,  151  Mo.  App.  677,  133  S.  W.  64,  holding  commission  may 
consider  competition  of  river  boats;  Interstate  Commerce  Commission 
v.  Louisville  etc.  R.  R.  Co.,  73  Fed.  429,  reaffirming  rule;  Louisville  etc. 
R.  R.  Co.  v.  Behlmer,  175  U.  S.  663,  44  L.  Ed.  314,  20  Sup.  Ct.  214, 
all  substantial  competition  is  material;  Farmers'  Loan  etc.  Co.  v.  North- 
ern Pac.  Ry.  Co.,  83  Fed.  258,  onus  is  on  person  charging  unjust  dis- 
crimination; Southern  Pac.  Co.  v.  Redding,  17  Tex.  Civ.  App.  443,  43 
S.  W.  1062,  domestic  rate  which  exceeds  charge  for  same  part  of  through 
rate  is  not  necessarily  unlawful;  dissenting  opinion  in  Behlmer  v.  Louis- 
ville etc.  R.  Co.,  83  Fed.  909,  28  C.  C.  A.  229,  majority  disregarding  com- 
petition of  other  carriers  subject  to  act;  dissenting  opinion  in  United 
States  v.  Union  Pac.  R.  Co.,  188  Fed.  126,  majority  upholding  action  of 
Union  Pacific  Railroad  in  purchasing  stock  of  Southern  Pacific  Com- 
pany; dissenting  opinion  in  McGrew  v.  Missouri  Pac.  Ry.  Co.,  230  Mo. 
604,  605,  606, 132  S.  W.  1111,  majority  upholding  conviction  of  railroad 
for  violation  of  short-haul  rule. 

Distinguished  in  Southern  Pac.  Co.  v.  Colorado  Fuel  etc.  Co.,  101  Fed. 
783,  42  C.  C.  A.  12,  holding  court  of  equity  cannot  compel  obedience  to 
order  of  Interstate  Commerce  Commission  fixing  maximum  freight  rates; 
Louisville  etc.  R.  R.  Co.  v.  Commonwealth,  104  Ky.  241,  48  L.  R.  A.  545, 
46  S.  W.  711,  holding,  under  Const.,  §  718,  carrier  is  prohibited  from 
charging  greater  compensation  in  the  aggregate  for  shorter  haul;  dis- 
senting opinion  in  Fisher  v.  Great  Northern  Ry.  Co.,  49  Wash.  212, 214, 
95  Pac.  79,  80,  majority  holding  contract  of  carriage  including  trans- 
portation by  railroad  and  steamship  was  within  commerce  act.  « 

Matters  to  be  considered  on  issue  of  reasonableness  of  rates  charged 
for  carriage  of  goods.    Note,  Ann.  Gas.  1916A,  9. 

4 

Whether  low  rate  to  secure  foreign  freights,  otherwise  going  by  another 
route,  are  unjust,  involves  consideration  of  fair  interests  of  carrier  and 
communities. 

Approved  in  Philadelphia  etc.  Ry.  Co.  v.  United  States,  219  Fed.  992, 
993,  995,  enjoining  discriminatory  rate  on  shipments  of  cement  to  Jersey 
City;  Denver  etc.  R.  R.  Co.  v.  Interstate  Commerce  Commission,  195 
Fed.  973,  holding  foreign  shipments  are  within  jurisdiction  of  commerce 
act  even  though  transportation  in  this  country  may  be  within  single 
State ;  Armour  Packing  Co.  v.  United  States,  153  Fed.  10,  13,  14  L.  R.  A. 
(N.  S.)  400,  82  C.  C.  A.  135,  holding  ocean  carrier  working  in  conjune- 
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tion  with  railroad  must  publish  schedule  of  joint  rates;  Interstate  Com- 
merce Commission  v.  Alabama  etc.  Ry.,  168  XJ.  S.  165,  42  L.  Ed.  422, 
18  Sup.  Ct.  48,  (affirming  74  Fed.  720,  21  C.  C.  A.  51),  all  substantial 
competition  is  material  on  question  of  reasonableness;  Louisville  etc*. 
R.  R.  Co.  v.  Behlmer,  175  U.  S.  671,  44  L.  Ed.  818,  20  Sup.  Ct.  217,  all 
substantial  competition  should  be  considered;  Farmers'  Loan  etc.  Co.  v. 
Northern  Pac.  Ry.  Co.,  83  Fed.  259,  arguendo* 

Commerce  commission's  orders  should  have  In  view  welfare  of  carriers, 
traders  and  commerce. 

Approved  in  Standard  Oil  Co.  v.  United  States,  164  Fed.  382,  90 
C.  C.  A.  364,  holding  shipper  must  have  knowledge  that  rates  charged 
were  lower  than  those  published,  to  be  guilty  under  Elkins  Act. 

Distinguished  in  Farmers'  Loan  etc.  Co.  v.  Northern  Pac.  Ry.  Co., 
83  Fed.  252,  commission  cannot  fix  rates. 

Considerable  disparity  between  local  and  through  rates  is  not  of  itself 
discrimination. 

Approved  in  Farmers'  Loan  etc.  Co.  v.  Northern  Pac.  Ry.  Co.,  83 
Fed.  260,  262,  upholding  transcontinental  rates  charged. 

162  TJ.  8.  256-283,  40  L.  Ed.  960, 16  Sap.  Ct  754,  STANLEY  V.  8CHWAIAY. 

United  States  cannot  be  sued  nor  can  its  property  without  authority 
of  Congress. 

Approved  in  .United  States  v.  Pearson,  231  Fed.  282,  holding  stock 
issued  to  Indian  allottees  is  not  subject  to  State  taxation ;  United  States 
v.  New  York  etc.  S.  S.  Co.,  216  Fed.  63,  64,  132  C.  C.  A.  305,  holding 
libel  will  lie  against  United  States  for  transportation  of  government 
stores;  Title  Guaranty  etc.  Co.  v.  Guernsey,  205  Fed.  95,  holding  State 
cannot  be  sued  without  its  consent;  Overholser  v.  National  Home  for 
Disabled  Soldiers,  68  Ohio  St.  247,  96  Am.  St.  Rep.  659,  67  N.  £.  489, 
holding  National  Home  for  Disabled  Volunteer  Soldiers,  a  corporation 
created  by  Congress,  cannot  be  sued  in  tort;  £1  Paso  v.  National  Bank, 
96  Tex.  500,  74  S.  W.  21,  holding  statute  of  limitations,  runs  in  favor  of 
government  and  grantee  of  land  from  government  may  raise  the  defense 
of  the  statute. 

Neither  Secretary  of  War  nor  attorney  general  are  authorized  to  waive 
government's  exemption  from  suit. 

Approved  in  Railroad  Tax  Cases,  136  Fed.  237,  in  suit  to  restrain 
collection  of  tax  assessed  by  railroad  commissioners,  attorney  general 
cannot  intervene  on  Stafe's  behalf. 

Distinguished  in  Ward  v.  Congress  Const.  Co.,  99  Fed.  600,  39  C.  C.  A. 
669,  holding  United  States  purchasing  property  pending  litigation 
against  prior  owner  is  bound  by  the  decree;  Salem  Mills  Co.  v.  Lord,  42 
Or.  89,  92,  69  Pac.  1035,  1036,  holding  public  officers  sued  for  appro- 
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priating  more  water  than  State  was  entitled  to  under  contract  cannot 
oast  jurisdiction  on  ground  that  State  is  party. 

Trespass  against  officers  In  possession  of  land,  under  government,  Is 
suit  against  United  States. 

Approved  in  Percy  Summer  Club  v.  Astle,  110  Fed.  490,  holding  attor- 
ney general  was  properly  allowed  to  intervene  on  behalf  of  State  in  suit 
to  prevent  trespass  on  lake  claimed  to  belong  to  individuals  and  to  the 
State. 

Distinguished  in  Avery  v.  Popper,  179  U.  S.  313,  45  L.  Ed.  206,  21 
Sup.  Ct.  97,  holding  fact  of  purchase  at  marshal's  sale  of  property 
under  Federal  execution  does  not  make  cause  removable  where  only 
question  is  as  to  validity  of  mortgage  on  property;  Tindal  v.  Wesley, 
167  U.  S.  219,  42  L.  Ed.  142,  17  Sup.  Ct.  776,  where  defendant  claimed 
to  be  in  possession  as  State's  custodian;  Scranton  v.  Wheeler,  113  Mich. 
567,  67  Am.  St.  Rep.  485,  71  N.  W.  1092,  defendant,  claiming  under 
government,  must  prove  its  title  superior  to  plaintiff's. 

When  public  officers  are  subject  to  suit  although  they  assume  to 
be  acting  for  a  State  or  the  United  States.  Note,  108  Am.  St. 
Rep.  831. 

State's  power  to  secure  title  by  adverse  possession.  Note,  15 
L.  R.  A.  (N.  S.)  1121. 

When  action  against  officers  deemed  against  State.  Note,  44 
L.  R.  A.  (N.  S.)  211. 

United  States  is  not  liable  for  costs,  in  action  of  trespass  to  try  title. 
Approved  in  Charles  v.  United  States,  183  Fed.  567,  106  C.  C.  A.  112, 
upholding  decree  in  favor  of  United  States  in  suit  condemning  certain 
food  products;  State  v.  Williams,  101  Md.  534,  109  Am.  St.  Rep.  583, 
1  L.  R.  A.  (N.  S.)  254,  61  Atl.  299,  in  absence  of  statute,  costs  cannot 
be  awarded  against  State  in  action  against  insolvent  corporation;  Sand- 
berg  v.  State,  113  Wis.  589,  89  N.  W.  507,  holding  erroneous  judgment 
against  State  for  costs  in  absence  of  statute  authorizing  same. 

Liability  of  State  or  Federal  government  for  costs.  Note,  8  Ann. 
Gas.  898. 

Vendee  is  not  chargeable  with  notice  of  unrecorded  deed  unless  he  or 
his  agent  has  knowledge  or  means  of  it. 

Approved  in  Shulthis  v.  McDougal,  170  Fed.  540,  541,  95  C.  C.  A.  615, 
holding  purchasers  obtaining  clear  abstract  of  title  are  not  bound  by 
prior  unrecorded  oil  lease;  Weeks  v.  Hathaway,  45  Ind.  App.  202, 
90  N.  E.  649,  holding  one  knowing  of  trust  takes  subject  thereto ;  Downs 
v.  Rich,  81  Kan.  47,  25  L.  R.  A.  (N.  S.)  1035,  105  Pac.  11,  holding 
grantee  of  warranty  deed  not  bound  by  previous  unrecorded  deed ;  Me- 
Dougall  v.  Murray,  57  Wash.  79,  26  L.  R.  A.  (N.  S.)  159,  106  Pac.  491. 
holding  grantee  in  quitclaim  deed  is  bona  fide  purchaser;  Hawkes  v. 
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Hoffman,  56  Wash.  125,  24  L.  R.  A.  (N.  S.)  1038,  106  Pac.  158,  holding, 
purchaser  taking  without  notice  of  party-wall  agreement  is  not  subject 
thereto. 

Distinguished  in  National  Cash  Register  Co.  v.  New  Columbus  Watch 
Co.,  129  Fed.  124,  63  C.  C.  A.  616,  purchaser  of  application  for  patent 
charged  with  notice  of  title  of  party  furnishing  inventor  capital  where 
he  knew  of  such  an  agreement  between  parties  previously  made  regard- 
ing similar  patent. 

Quitclaim  deeds.    Note,  105  Am.  81  Rep.  862. 

Effect  of  remote  quitclaim  in  chain  of  title  upon  rights  of  subse- 
quent purchaser.    Note,  26  L.  R.  A.  (N.  S.)  1036; 

Advantage  from  establishing  military  post  la  good  consideration  for 
deed  from  city;  it  need  not  be  money  and  need  not  precede  conveyance. 

Approved  in  In  re  Ladd,  74  Fed.  39,  upholding  cession  to  United 
States  of  jurisdiction  over  reservation. 

State  judgment  against  United  States  on  ground  it  had  no  title,  is 
reviewable  in  Supreme  Court. 

Approved  in  Jones  Nat.  Bank  v.  Tates,  240  U.  S.  553,  563,  60.  L.  Ed. 
798,  802,  36  Sup.  Ct.  434,  reviewing  judgment  of  State  court  holding 
directors  of  national  banks  liable  for  loss  resulting  to  stockholders 
from  false  statement  as  to  financial  standing;  El  Paso  etc.  R.  R.  Co.  v. 
Eichel,  226  U.  S.  598,  57  L.  Ed.  874,  33  Sup.  Ct.  179,  holding  assertion 
of  Federal  rights  in  application  for  rehearing  raises  no  Federal  ques- 
tion; Kansas  City  Southern  Ry.  Co.  v.  C.  H.  Albers  Commission  Co., 
223  U.  S.  591,  56  L.  Ed.  566,  32  Sup.  Ct.  316,  holding  question  arising 
under  Interstate  Commerce  Act  is  reviewable  by  United  States  Supreme 
Court;  Bacon  v.  Texas,  163  U.  S.  216,  41  L.  Ed.  136,  16  Sup.  Ct.  1027, 
error  lies  to  inferior  State  court  where  highest  court  refuses  review; 
dissenting  opinion  in  State  v.  Duestrow,  137  Mo.  101,  39  S.  W.  269, 
majority  holding  decision  of  divisional  court  final  as  to  existence  of 
Federal  question. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  518,  540. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  R.  A.  578. 

Supreme  Court,  on  error  to  State  court,  wrongfully  taking  jurisdiction 
of  suit  against  United  States,  may  order  dismissal. 

Approved  in  Rector  v.  City  Deposit  Bank  Co.,  200  U.  S.  411,  50  L.  Ed. 
529,  26  Sup.  Ct.  289,  writ  of  error  issues  from  United  States  Supreme 
Court  to  State  court  dismissing  suit  by  trustee  in  bankruptcy  to  recover 
assets  on  certificate  of  State  court ;  In  re  Blake,  175  U.  S.  118,  44  L.  Ed. 
96,  20  Sap.  Ct.  43,  error,  not  mandamus,  is  proper  method  of  correcting 
decree  of  State  court  under  mandate. 
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Miscellaneous.  Cited  in  Egan  v.  Hart,  165  U.  S.  189,  41  L.  Ed.  681, 
17  Sup.  Ct.  300,  findings  in  State  court  are  conclusive  on  error  > 
Walker  v.  Warner,  31  App.  D.  C.  86,  holding  possession  of  deed  is  pre- 
sumption of  delivery;  Smith  v.  Maxey,  186  Mich.  165,  152  N.  W.  1016, 
holding  parol  evidence  is  admissible  to  show  consideration  for  deed; 
Houston  etc.  Ry.  Co.  v.  Texas,  24  Tex.  Civ.  119,  56  S.  W.  229,  holding 
where  Supreme  Court  reversed  State  court,  holding  grant  invalid  on  one 
ground,  State  court  may  after  mandate  hold  grant  invalid  on  ground 
not  considered  above;  dissenting  opinion  in  Chicago  etc.  Ry.  Co.  v. 
Illinois,  200  U.  S.  601,  50  L.  Ed.  612,  26  Sup.  Ct.  341,  majority  uphold- 
ing imposition  on  railroad  of  entire  cost  of  rebuilding  bridge  made 
necessary  by  widening  creek  for  drainage  purposes;  dissenting  opinion 
in  San  Francisco  Nat.  Bank  v.  Dodge,  197  U.  S.  114,  49  L.  Ed.  688,  25 
Sup.  Ct.  384,  majority  holding  void  Cal.  Pol.  Code,  §§  3608,  3609,  3610, 
assessing  national  bank  stock  at  market  value,  other  bank  stock  value 
not  based  on  franchise;  dissenting  opinion  in  King  Lumber  Co.  v.  Ben- 
ton, 186  Fed.  460,  108  C.  C.  A.  436,  majority  discussing  issuance  of 
injunction  pendente  lite. 

163  U.  8.  883-290,  40  L.  Ed.  970,  16  Sup.  Ot  888,  SENEGA  NATION  V. 
CHRISTY. 

State  decision  on  Indian  treaty  is  not  reviewable  where  decision  also 
rests  on  statute  of  limitations. 

Approved  in  Leonard  v.  Vicksburg  etc.  R.  R.  Co.,  198  U.  S.  422,  49 
L.  Ed.  1111,  25  Sup.  Ct.  750,  State  decision  that  party  to  suit  estopped 
to  deny  position  taken  in  previous  suit  does  not  raise  Federal  question; 
Hale  v.  Lewis,  181  U.  S.  480,  45  L.  Ed.  968,  21  Sup.  Ct.  680,  holding 
State  decision  that  corporation  is  estopped  by  action  of  directors  to  set 
up  unconstitutionality  of  statute  is  not  reviewable  by  Supreme  Court; 
Pierce  v.  Somerset  Ry.,  171  U.  S.  648,  649,  48  L.  Ed.  319,  19  Sup.  Ct. 
66,  67,  on  estoppel;  Bacon  v.  Texas,  163  U.  S.  228,  41  L.  Ed.  140,  16 
Sup.  Ct.  1031,  where  State  question  will  support  judgment,  writ  is  dis- . 
missed;  Quinette  v.  Pullman  Co.,  229  Fed.  337,  holding  Federal  court 
will  follow  law  of  State  court  regarding  status  of  foreign  corporation 
failing  to  comply  with  conditions. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  587. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court  to 
obtain  review  in  Federal  Supreme  Court;    Note,  63  L.  R.  A.  57. 

163  U.  S.  290-291,  40  I*  Ed.  973,  16  Sup.  Ot.  796,  DAVIS  v.  GEI8SLEB. 

Where  no  certificate  of  jurisdictional  question  appears,  error  from  Cir- 
cuit to  Supreme  Court  will  be  dismissed. 

Approved  in  Lyman  v.  Boston  etc.  R.  R.,  170  U.  S.  703,  42  L.  Ed. 
1217,  18  Sup.  Ct.  943,  and  Consolidated  Water  Co.  v.  Babcock,  173  U.  S. 
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702,  43  L.  Ed.  1186,  19  Sup.  Ct.  874,  following  rale;  Arkansas  v. 
Schlierholz,  179  U.  S.  600,  45  L.  Ed.  337,  21  Sup.  Ct.  231,  holding  juris- 
dictional question  not  shown  by  order  allowing  appeal  from  decree  where 
court  only  intended  to  pass  upon  merits;  Huntington  v.  Laidley,  176 
U.  S.  676,  44  L.  Ed.  634,  20  Sup.  Ct.  529,  holding  direct  appeal  from 
Circuit  Court  is  maintainable  on  ground  of  jurisdiction  where  decree 
dismissing  bill,  appeal  order  and  certificate  show  only  jurisdictional 
question. 

168  XT.  8.  £91-813,  40  Ik  Ed.  978,  16  Sup.  Ot  890,  WOODRUFF  v.  MIS- 
SISSIPPI. 

Inquiry  whether  levee  bonds,  payable  In  gold,  and  their  effect,  raises 
Federal  question  under  contract  clause. 

Approved  in  dissenting  opinion  in  Dennis  v.  Moses,  18  Wash.  601, 
40  L  R.  A.  316,  52  Pac.  348,  holding,  with  majority,  that  act  of  1897, 
regulating  payment  of  obligations,  is  void. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  537. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  R.  A. 
50. 

Bond  of  levee  board,  reciting  indebtedness  "in  gold  coin,"  which  they 
promise  to  pay,  is  not  expressly  payable  in  coin. 

Approved  in  Hillsborough  -Co.  v.  Henderson,  45  Fla.  361,  362,  33 
South.  998,  under  Rev.  Stats.  1892,  §§  591  et  seq.,  county  has  authority 
to  issue  bonds  payable  in  gold  coin  of  present  standard ;  Krieg  v.  Palmer 
Nat.  Bank,  51  Ind.  App.  39,  95  N.  E.  615,  holding  certificate  of  deposit 
is  negotiable  instrument;  Carlson  v.  City  of  Helena,  39  Mont.  112,  17 
Ann.  Gas.  1233,  102  Pac.  48,  holding  city  may  make  bonds  payable  in 
lawful  money;  Winston  v.  Fort  Worth  (Tex.  Civ.  App.),  47  S.  W.  745, 
authority  to  borrow  money  on  bonds  authorizes  issue  of  gold  bonds  for 
gold  coin;  Murphy  v.  San  Luis  Obispo,  119  Cal.  627,  51  Pac.  1086, 
arguendo. 

Distinguished  in  Burnett  v.  Maloney,  97  Tenn.  710,  34  L.  R.  A.  545, 
37  S.  W.  692,  (see  dissenting  opinion  in  97  Tenn.  722,  34  L.  R.  A.  547, 
37  S.  W.  695),  authority  to  issue  bonds  does  not  authorize  gold  bonds. 

Bank  notes  as  money.    Note,  4  Ann.  Gas.  631. 

163  U.  8.  813-383,  40  L.  Ed.  980,  16  Sup.  Ot.  839,  STEVENSON  v.  UNITED 
STATES. 

If  any  appreciable  evidence  of  want  of  malice,  question  of  manslaughter 
Is  for  jury. 

Approved  in  Henwood  v.  People,  54  Colo.  193,  129  Pac.  1012,  apply- 
ing principle ;  Wallace  v.  United  States,  162  U.  S.  475,  40  L.  Ed.  1043, 
XVII— 38 
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16  Sup.  Ct.  863,  defendant's  apprehension  of  danger  from  deceased  is 
for  jury;  Lawson  v.  Territory,  8  OkL  9,  56  Pac.  701,  where  charge  lim- 
ited verdict  to  murder  or  justifiable  homicide;  United  States  v.  Lewis, 
111  Fed.  633,  charging  that  inference  of  malice  is  one  of  fact  for  jury; 
People  v.  Hayes,  9  Cal.  App.  305,  306,  99  Pac.  388,  applying  rule  where 
evidence  was  conflicting  as  to  who  was  aggressor;  Harris  v.  People,  55 
Colo.  416,  135  Pac.  788,  holding  information  charging  murder  charges 
all  lessor  degrees;  Henwood  v.  People,  54  Colo.  195,  198,  129  Pac.  1013, 
1014,  holding  defendant  may  show  that  crime  was  committed  in  heat 
of  passion;  State  v.  Truskett,  85  Kan.  818,  118  Pac.  1053,  holding 
error  for  court  not  to  instruct  as  to  self-defense;  State  v.  Clark,  69 
Kan.  584,  77  Pac.  289,  unsupported  testimony  of  defendant  sufficient 
to  raise  doubt  to  base  instruction  on  lower  degree  than  .one  charged; 
United  States  v.  Densmore,  12  N.  M.  105,  75  Pac.  32,  holding  one  charged 
with  murder  may  be  found  guilty  of  manslaughter. 

Where  evidence  showing  self-defense  also  tends  to  reduce  crime  to 
manslaughter,  refusal  to  instruct  thereon  is  error. 

Approved  in  United  States  v.  Lewis,  111  Fed.  632,  charging  that  jury 
might  find  defendant  indicted  for  murder  guilty  of  manslaughter  if  evi- 
dence and  charge  warranted  same;  Collins  v.  State,  102  Ark.  186,  143 
S.  W.  1077,  and  State  v.  Bates,  239  Mo.  515,  144  S.  W.  101,  both  hold- 
ing instruction  as  to  manslaughter  should  be  given  where  there  was 
evidence  of  provocation;  Pickett  v.  State,  91  Ark.  575,  121  S.  W.  734, 
applying  rule  where  accused  was  under  erroneous  belief  that  deceased 
was  aggressor;  Williams  v.  State,  100  Ark.  224,  139  S.  W.  1121,  holding 
defendant  cannot  complain  of  failure  to  instruct  as  to  manslaughter 
where  court  instructed  as  to  acquittal ;  Territory  v.  Hendricks,  13  N.  M. 
311,  84  Pac.  525,  holding  where  evidence  shows  crime  to  "be  murder  of 
first  or  second  degree,  instruction  as  to  third  degree  should  not  be  given ; 
United  States  v.  Densmore,  12  N.  M.  105,  75  Pac.  32,  where  evidence 
shows  manslaughter  as  defined  by  Federal  statute,  judge  can  give 
common-law  definition  of  manslaughter  in  instruction;  Lawson  v.  Ter- 
ritory, 7  Okl.  9,  56  Pac.  701,  instruction  to  find  guilty  of  murder,  error 
where  homicide  committed  while  parties  having  personal  quarrel. 

Distinguished  in  Davis  v.  United  States,  165  U.  S.  379,  41  L.  Ed.  754, 

17  Sup.  Ct.  362,  and  Andersen  v.  United  States,  170  U.  S.  511,  42 
L.  Ed.«  1126,  18  Sup.  Ct.  697,  under  facts ;  Allison  v.  State,  74  Ark.  452, 
454,  86  S.  W.  413,  passion  provoked  by  conductor's  refusal  to  let  de- 
fendant ride  without  paying  insufficient  to  reduce  unlawful  homicide  to 
manslaughter;  Regnier  v.  Territory,  15  Okl.  655,  82  Pac.  510,  where 
evidence  shows  killing  committed  byv  defendant  lying  in  wait  for  de- 
ceased, only  defense  being  alibi,  it  was  error  for  court  to  submit  to  jury 
question  of  innocence  of  crime  of  manslaughter. 

Heat  of  passion  mitigating  or  reducing  degree  of  homicide.    Note, 
5L.B.A  (N.  S.)    826. 
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Miscellaneous..  Cited  in  United  States  v.  Lewis,  111  Fed.  633, 
charging  that  manslaughter  at  common  law  is  substantially  the  same  as 
defined  in  the  Revised  Statutes;  State  v.  McDonald,  51  Mont.  16,  149 
Pac.  285,  holding  in  prosecution  for  kidnaping  court  need  not  instruct 
as  to  false  imprisonment. 

168  U.  8.  *M-3t5,  40  L.  Ed.  984,  It  Sap.  Ot.  801,  UNITED  STATES  ▼. 


Uatttd  Btetes  commissioners  are  entitled  to  fees  for  jurat  on  deposition 
s*well  as  certificate. 

Miscellaneous.  Cited  in  Pacha  v.  Kansas  City  Southern  Ry.  Co., 
132  La.  795,  61  South.  794,  holding  testimony  of  witness  taken  out  of 
State  is  inadmissible  if  witness  is  in  court. 

188  U.  S.  386-389,  40  L.  Ed.  985,  16  Sup.  Ot.  795,  HOLLANDER  ▼.  FECH- 
BEXMEE. 

Appellate  jurisdiction  is  determined  by  amount  directly  involved,  not 
contingent  or  Indirect. 

Approved  in  Wallach  v.  Rudolph,  217  U.  S.  562,  54  L.  Ed.  883,  30 
Sup.  Ct.  587,  holding  contingent  liability  of  owners  in  condemnation 
proceeding  cannot  be  considered. 

Distinguished  in  Hutchinson  v.  Otis,  Wilcox  &  Co.,  123  Fed.  19,  59 
C.  C.  A.  94,  holding  section  6,  Act  March  3,  1891,  does  not  authorize 
appeal  to  Supreme  Court  from  Circuit  Court  of  Appeals  on  petition  to 
revise  decision  of  District  Court  in  bankruptcy. 

Decree  for  plaintiff,  remanding  to  trial  court  to  ascertain  amount  of 
debt,  is  not  final. 

Approved  in  California  Nat.  Bank  v.  Stateler,  171  U.  S.  449,  43  L.  Ed. 
234,  19  Sup.  Ct.  7,  decree  referring  cause  to  master  for  judicial  purpose 
is  not  final ;  Bieber  v.  Fechheimer,  9  App.  D.  C.  551,  holding  decree  that 
creditors  should  recover  amount  of  their  judgment  is  not  final. 

182  TJT.  8.  329-339,  40  L.  Ed.  986,  16  Sup.  Ot.  810,  GREAT  WESTERN  TEL. 
CO.  ▼.  PTJRDY. 

Court's  order  for  assessment  is  conclusive  of  its  necessity,  binding  on 
every  stockholder. 

Approved  in  Bigelow  v.  Old  Dominion  Copper  Min.  etc.  Co.,  225  U.  S. 
141,  Ann.  Oas.  1913E,  875,  56  L.  Ed.  1027,  32  Sup.  Ct.  641,  holding 
judgment  of  New  York  court  dismissing  suit  against  one  joint  tort- 
feasor is  not  bar  to  suit  against  other  in  Massachusetts ;  Bernheimer  v. 
Converse,  206  U.  S.  532,  51  L.  Ed.  1175,  27  Sup.  Ct.  755,  holding  stock- 
holders need  not  be  served  with  process  in  action  in  which  assessment 
is  levied;  Nashua  Sav.  Bank  v.  Anglo- American  Land  etc.  Co.,  189 
U.  S.  231,  47  L.  Ed.  786,  23  Sup.  Ct.  519,  holding  in  absence  of  fraud 
courts  cannot  inquire  into  necessity  of  assessment  by  directors  of  for- 
eign corporation  upon  its  capital  stock;  Hancock  Nat.  Bank  v.  Farnum, 
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176  U.  S.  644,  44  L.  Ed.  621,  20  Sup.  Ct.  508,  holding  judgment  against 
corporation  rendered  by  Federal  court  in  State  where  judgment  Tnnds 
stockholders  must  be  given  same  force  in  another  State;  Spargo  v. 
Converse,  191  Fed.  825,  112  C.  C.  A.  337,  holding  death  of  stockholder 
before  assessment  was  made  does  not  release  executor;  The  Car 
Trust  Inv.  Co.  v.  Metropolitan  Trust  Co.,  184  Fed.  446,  107  C.  C.  A.  37, 
holding  courts  will  not  examine  into  wisdom  of  corporation  in  calling 
assessment;  Irvine  v.  Putnam,  167  Fed.  182,  holding  court's  order  binding 
on  nonresident;  Brown  v.  Allebach,  156  Fed.  698,  holding  order  of  as- 
sessment binding  on  stockholder  without  notice;  Campbell  v.  American 
Aikili  Co.,  125  Fed.  212,  61  C.  C.  A.  317,  holding  stockholder  cannot 
attack  assessment  on  ground  of  transfer  of  stock  after  call  was  made, 
but  before  same  became  due;  Fish  v.  Smith,  73  Conn.  382,  389,  47  Atl. 
713,  716,  holding  corporation  shareholder  after  suit  adjudging  corpora- 
tion insolvent  and  appointing  receiver  cannot  dispute  validity  of  receiv- 
er's appointment;  Elson  v.  Wright,  134  Iowa,  640, 112  N.  W.  107,  hold- 
ing stockholder  must  be  brought  into  litigation  before  assessment  is 
made;  Childs  v.  Cleaves,  95  Me.  509,  50  Atl.  717,  holding  nonresident 
stockholder  is  bound  by  decree  of  State  court  in  which  suit  for  seques- 
tration of  corporation  .assets  was  instituted  and  receiver  appointed; 
Howarth  v.  Lombard,  175  Mass.  577,  56  N.  E.  891,  holding  nonresident 
stockholders  are  concluded  by  suit  appointing  receiver  for  insolvent 
bank  and  determining  amount  of  liability;  Neff  v.  Lamm,  99  Minn.  117, 
108  N.  W.  850,  holding  receiver  might  sue  in  probate  court  to  obtain 
assessment  of  deceased  stockholder;  Straw  etc.  Mfg.  Co.  v.  L.  D.  Kil- 
bourne  Boot  etc.  Co.,  80  Minn.  134,  83  N.  W.  38,  holding  under  section 
5,  Laws  1899,  c.  272,  order  determining  amount  of  corporate  assets  and 
liabilities  and  necessity  of  assessment;  Commonwealth  etc.  Ins.  Co.  v. 
Hayden,  61  Neb.  457,  85  N.  W.  444,  holding  court  having  no  jurisdic- 
tion of  defendant  stockholder  cannot  render  personal  judgment  against 
him ;  Gilson  v.  Appleby,  79  N.  J.  Eq.  594,  81  Atl.  927,  decree  against  non- 
appearing  nonresident  stockholder  for  his*  unpaid  subscription,  rendered 
in  suit  by  receiver  on  notice  mailed  to  nonresident,  is  valid;  French  v. 
Harding,  235  Pa.  86,  87,  Ann.  Oas.  1914B,  744,  83  Atl.  589,  holding 
stockholder  cannot  question  findings  of  insolvency;  Langworthy  v.  Gard- 
ing,  74  Minn.  331,  77  N.  W.  209  (see  dissenting  opinion  in  74  Minn.  333, 
77  N.  W.  210),  reaffirming  rule;  Dexter  v.  Edmands,  89  Fed.  471,  and 
Hale  v.  Hardon,  95  Fed.  756,  757,  762,  37  C.  C.  A.  240,  (see  dissenting 
opinion  in  95  Fed.  786,  787,  790,  37  C.  C.  A.  240),  reversing  89  Fed.  286, 
288,  adjudication  of  corporate  indebtedness  concludes  nonresident  stock- 
holders; dissenting  opinion  in  Converse  v.  Aetna  Nat.  Bank,  79  Conn. 
186,  7  Ann.  Oas.  75,  64  Atl.  349,  majority  holding  order  in  receivership 
proceedings  not  binding  on  stockholder  not  party  thereto. 

Distinguished  in  Converse  v.  Aetna  Nat.  Bank,  79  Conn.  175,  7  Ann. 
Gas.  75,  64  Atl.  345,  holding  order  in  receivership  proceedings  not  bind- 
ing on  stockholder  not  party. 
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Assessment  on  stockholders  under  order  of  court  in  another  State 
as  res  judicata.    Note,  S4  L.  R.  A.  694,  701. 

Court's  order  for  assessment  is  not  a  judgment  against  stockholder; 
he  may  set  up  defenses. 

Approved  in  Southworth  v.  Morgan,  205  N.  Y.  297,  51  L.  R.  A.  (N.  8.) 
56,  98  N.  E.  491,  applying  principle;  Coe  v.  Armour  Fertilizer  Works, 
237  U.  S.  423,  59  L.  Ed.  1031,  35  Sup.  Ct.  625,  holding  stockholder  en- 
titled to  hearing  on  issue  of  execution  against  unpaid  subscription; 
In  re  M.  Stipp  Const.  Co.,  221  Fed.  376,  137  C.  C.  A.  180,  holding  bank- 
ruptcy court  may  assess  unpaid  subscriptions  to  stock;  In  re  New- 
foundland Syndicate,  196  Fed.  447,  holding  bankruptcy  court  may  de- 
termine necessity  for  assessment;  Metropolitan  Coach  Co.  v.  Freund, 
42  App.  D.  C.  285,  holding  stockholder  may  defend  on  ground  that  stock 
was  issued  to  him  as  paid  up;  Swing  v.  Wellington,  44  Ind.  App.  464, 
89  N.  E.  517,  holding  failure  of  insurance  company  to  comply  with  stat- 
ute is  bar  to  suit  on  policy;  Spinney  v.  Miller,  114  Iowa,  216,  89  Am. 
St.  Rep.  355,  86  N.  W.  319,  holding  method  prescribed  by  Federal  court 
for  settling  with  borrowing  members  of  loan  association  is  not  binding 
on  members  not  parties  to  suit;  Swing  v:  Red  River  Lumber  Co.,  105 
Minn.  342,  117  N.  W.  445,  holding  decree  is  conclusive  only  as  to  neces- 
sity for  and  amount  of  assessment;  Swing  v.  Humbird,  94  Minn.  6,  101 
N.  W.  940,  assessment  by  court  of  policy-holders  of  insolvent  mutual 
insurance  company  not  conclusive  as  to  policy-holder's  liability;  Stone 
v.  Penn  Yan  etc.  Ry.,  197  N.  Y.  283,  134  Am.  St.  Rep.  879,  90  N.  E. 
845,  holding  defendant  may  plead  incapacity  of  company;  Hale  v.  Har- 
don,  89  Fed.  287,  289,  arguendo. 

Distinguished  in  Warner  v.  Delbridge  &  Cameron  Co.,  110  Mich.  593, 
64  Am.  St.  Rep.  870,  34  L.  R.  A.  702,  68  N.  W.  284,  where  no  valid 
defense  existed. 

Necessity  of  notice  to  stockholder  to  bind  him  by  order  for  unpaid 
stock  subscription  in  insolvency  proceedings.  Note,  36  L.  R.  A. 
(N.  S.)  178,  180. 

Decision  that  action  against  stockholders,  on  assessment  ordered  by 
court  of  another  State  is  barred,  Infringes  no  Federal  limitation. 

Approved  in  Tilt  v.  Kelsey,  207  U.  S.  51,  52  L.  Ed.  99,  28  Sup.  Ct.  1, 
holding  New  York  courts  not  bound  by  adjudication  of  New  Jersey 
courts  as  regards  domicile;  Strout  v.  United  Shoe  Mach.  Co.,  195  Fed. 
319,  holding  receiver  of  dissolved  corporation  may  sue  in  foreign  juris- 
diction ;  Great  Western  Min.  etc.  Co.  v.  Harris,  128  Fed.  328,  63  C.  C.  A. 
51,  holding  receiver  of  insolvent  corporation  appointed  by  court  under 
general  equity  power  cannot  maintain  suit  to  collect  money  in  another 
jurisdiction;  Miller  v.  Aldrich,  202  Mass.  114,  132  Am.  St.  Rep.  480, 
88  N.  E.  442,  holding  suit  cannot  be  brought  against  Massachusetts 
stockholder  under  Colorado  statute. 
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Distinguished -in- Great  Western  Min.  etc.  Co.  v.  Harris,  198  U.  S.  577, 
49  L.  Ed.  1169,  25  Sup.  Ct.  770,  and  Covell  v.  Fowler,  144  Fed.  538,  539, 
both  holding  receiver  for  insolvent  corporation  appointed  by  Nebraska 
court  cannot  bring  suit  against  stockholder  in  Illinois. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  R.  A.  572,  575,  580. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  8.)  422. 

Statute  of  limitations  is  governed  by  lex  fori. 

Approved  in  Memphis  v.  Board  of  Directors  of  St.  Francis  Levee 
District,  231  Fed.  220,  holding  Federal  courts  follow  statute  of  limita- 
tions of  State  courts;  Quinette  v.  Pullman  Co.,  229  Fed.  337,  holding 
Federal  courts  will  follow  law  of  State  court  disqualifying  corporation; 
Brown  v.  Allebach,  166  Fed.  491,  holding  limitation  does  not  run  on  stock 
subscription  until  call  is  made ;  Hale  v.  Coffin,  120  Fed.  474,  57  C.  C.  A. 
528,  holding  equity  will  not  enforce  stockholder's  statutory  liability 
where  right  to  enforce  same  at  law  is  barred  by  State  statute  of  limi- 
tations ;  Keyser  v.  Lowell,  117  Fed.  404,  54  C.  C.  A.  574  holding  uncon- 
stitutional Colo.  Act  April  6,  1899,  barring  actions  on  judgment  ren- 
dered on  cause  of  action  which  was  barred  in  Colorado,  but  not  in  State 
of  suit;  Miller  v.  Lane,  160  Cal.  94,  116  Pac.  60,  holding  liability  of 
stockholder  accrues  same  time  as  corporation;  Brunswick  Terminal  Co. 
v.  Nat.  Bank,  88  Fed.  608,  and  Dexter  v.  Edmands,  89  Fed.  473,  reaffirm- 
ing rule;  Hobbs  v.  National  Bank,  96  Fed.  397,  37  C.  C.  A.  513,  arguendo. 

Distinguished  in  Brunswick  Terminal  Co.  v.  National  Bank,  99  Fed. 
636,  40  C.  C.  A.  22,  holding  Ga.  statute  of  limitations  applies  to  suit  in 
Maryland  to  enforce  liability  of  stockholders  in  Georgia  corporation. 

Whether  demand  when  necessary  to  start  statute  o£  limitations, 
must  be  made  within  statutory  period.    Note,  4  Ann.  Oas.  729. 

Running  of  limitations  against  unpaid  balance  of  stock  subscription. 
Note,  1  L.  R.  A.  (N.  S.)  916. 

What  statute  of  limitations  will  govern  action  in  other  State  or 
country.    Note,  48  L.  R.  A,  637. 

Law  governing  limitations  on  contract.  Note,  6  L.  R.  A.  (N.  S.) 
660. 

Law  governing  limitation  of  action  where  cause  of  action  created 
by  statute  of  another  State.    Note,  46  L.  R.  A.  (N.  8.)  688. 

Right  to  enforce  stockholders'  liability  outside  of  State  of  incor- 
poration.   Note,  33  L.  R.  A.  (N.  S.)  910,  912. 

Miscellaneous.  Cited  in  Englehard-Hitchcock  Co.  v.  Southern  Bank- 
ing etc.  Co.,  162  Fed.  691,  discussing  question  of  jurisdiction  in  fore- 
closure proceeding;  Tompkins*  v.  Craig,  102  Fed.  668,  holding  suit  on 
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foreign 'judgment  is  founded '  upon  record  rather  than  on  subscription 
contract,  hence  defendant  is  entitled  to  have  whole  record  set  out;  West 
y.  Topeka  Say.  Bank,  66  Kan.  532,  72  Pac.  255,  holding  statute  of  limi- 
tation begins  to  run  against  stockholder's  subscription  liability  upon 
insolvency,  although  no  call  is  made;  dissenting  opinion  in  Nashua  Sav. 
Bank  v.  Anglo-American  Land  etc.  Co.,  108  Fed.  778,  48  C.  C.  A.  15, 
majority  holding  where  record  on  appeal  in  suit  for  assessment  against 
stockholder  of  foreign  corporation  does  not  contain  all  the  evidence 
regularity  of  calls  is  presumed. 

162  XT.  S.  389-346,  40  I*  Ed.  991,  16  Sup.  Cft.  850,  GREAT  WESTERN  TEL. 
CO.  v.  BUBNHAM. 

Supreme  Court  cannot  review  State  decision  on  error,  unless  final,  and 
by  highest  court. 

Approved  in  Rio  Grande  etc.  Ry.  Co.  v.  Stringham,  239  U.  S.  47,  60 
L.  Ed.  138,  36  Sup.  Ct.  6,  holding  writ  of  error  will  not  lie  on  second 
appeal  where  Federal  question  was  finally  decided  on  first  appeal; 
Missouri  etc.  Ry.  Co.  v.  Olathe,  222  U.  S.  186,  56  L.  Ed.  156,  32  Sup. 
Ct.  46,  holding  judgment  of  highest  court  affirming  judgment  sustain- 
ing demurrer,  but  not  dismissing  suit,  is  not  final;  Yazoo  &  M.  V.  R.  R. 
Co.  v.  Adams,  180  U.  S.  8,  45  L.  Ed.  402,  21  Sup.  Ct.  242,  holding 
Supreme  Court  will  not  reopen  question  involved  on  first  appeal  to  let 
in  Federal  defense  based  on  new  pleas  filed  without  leave  where  such 
leave  was  required;  Kentucky  v.  Powers,  139  Fed.  489,  491,  492,  peti- 
tion for  removal  granted  where  discrimination  in  choice  of  jurors 
shown  and  code  makes  trial  court's  decision  on  juror's  qualification 
final;  Tampa  Water  Works  Co.  v.  Tampa,  124  Fed.  935,  holding  writ 
of  error  will»not  lie  to  review  decision  of  lower  court  after  remand  by 
Supreme  Court  for  further  proceedings;  Finney  v.  Guy,  111  Wis.  299, 
87  N.  W.  256,  holding  judgment  of  State  Circuit  Court  pursuant  to  man- 
date of  Supreme  Court  on  reversal  ordering  judgment  in  accordance 
with  law,  appealable. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  517,  518. 

After  State  decision  against  Federal  right  and  remand  to  trial  court 
for  further  proceedings,  a  second  appeal  to  highest  State  court  is  necessary 
before  error  to  Supreme  Court. 

Approved  in  Messinger  v.  Anderson,  225  U.  S.  444,  56  L.  Ed.  1156, 
32  Sup.  Ct.  739,  holding  decision  on  former  appeal  is  not  law  of  case, 
when  second  appeal  involves  same  State  of  facts;  King  v.  West  Vir- 
ginia, 216  XL  S.  101,  54  L.  Ed.  401,  30  Sup.  Ct.  225,  refusing  to  allow 
writ  of  error  where  Federal  Supreme  Court  previously  upheld  law  of 
West  Virginia  forfeiting  lands  not  listed  for  taxes;  Haseltine  v.  Cen- 
tral Nat.  Bank,  183  U.  S.  132,  46  L.  Ed.  118,  22  Sup.  Ct.  49,  50,  holding 
judgment  reversing  judgment  of  trial  court  granting  recovery  of  usuri- 
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ous  interest,  under  Rev.  Stats.,  §  5198,  and  remanding  same,  is  not 
final;  Thompson  v.  Maxwell  Land  Grant  Co.,  168  U.  S.  456,  42  L.  Ed. 
541,  18  Sup.  Ct.  123,  matters  adjudicated  on  first  appeal  cannot  be  re- 
examined on  second;  Smith  v.  Vulcan  Iron  Works,  165  U.  S.  526,  41 
L.  Ed.  813,  17  Sup.  Ct.  410,  Circuit  Court  of  Appeals  may  finally  dis- 
pose of  patent  case  on  appeal  from  interlocutory  decree;  Chesapeake 
etc.  R.  Co.  v.  McKell,  209  Fed.  517,  126  C.  C  A.  336,  holding  court 
should  use  great  discretion  in  reversing  former  decision;  Stone,  Sand, 
etc.  Co.  v.  United  States,  195  Fed.  68,  115  C.  C.  A.  252,  holding  former 
decision  is  law  of  case ;  Messinger  v.  Anderson,  171  Fed.  798,  96  C.  C.  A. 
445,  holding  Circuit  Court  of  Appeals  will  not  reverse  its  decision 
simply  because  State  court  has  since  rendered  contrary  decision;  Mor- 
gan v.  Thompson,  124  Fed.  205,  59  C.  C.  A,  672,  holding  judgment  of 
Federal  territorial  court  reversing  and  remanding  for  a  determination 
of  rights  is  not  appealable  to  Court  of  Appeals;  Southern  Bell  Tel. 
&  Tel.  Co.  v.  Glawson,  140  Ga.  510,  79  S.  E.  137,  holding  State  Supreme 
Court  should  not  reverse  its  decision  on  account  of  subsequent  contrary 
decision  by  Federal  Supreme  Court;  Powers  v.  Commonwealth,  139  Ky. 
822,  83  S.  W.  150,  discussing  right  to  excuse  jurors  from  service  account 
of  political  affiliations;  Pierce  v.  Tennessee  Coal  etc.  Co.,  173  U.  S.  10, 
43  L.  Ed.  595,  19  Sup.  Ct.  339,  arguendo. 

Right  to  enforce  stockholders9  liability  outside  of  State  of  incor- 
poration.   Note,  33  L.  R.  A.  (N.  8.)  912. 

Necessity  of  notice  to  stockholder  to  bind  him  by  order  for  unpaid 
stock  subscription  in  insolvency  proceedings.  Note,  36  L.  R.  A. 
(N.  S.)  182. 

Miscellaneous.  Cited  in  Nichols  ▼.  City  of  Cleveland,  220  U.  S.  602, 
55  L.  Ed.  604,  31  Sup.  Ct.  716,  and  Vicksburg  Water  Wks.  Co.  v.  Yazoo 
etc.  R.  R.  Co.,  220  U.  S.  601,  55  L.  Ed  603,  31  Sup.  Ct.  715,  both  dis- 
missing for  want  of  jurisdiction;  Beasley  v.  Texas  etc.  Ry.  Co.,  191 
U.  S.  494,  48  L.  Ed.  274,  24  Sup.  Ct.  165,  holding  decree  of  Circuit  Court 
of  Appeals  reversing  decree  of  Circuit  Court  and  dismissing  bill  with- 
out prejudice  to  action  at  law  is  reviewable  by  Supreme  Court;  Hamil- 
ton v.  Selig,  195  Fed.  157,  holding  decree  is  conclusive  that  there  are 
debts  requiring  assessment;  Stern  v.  La  Compagnie  Generate  Trans- 
atlantique,  110  Fed.  999,  holding  N.  J.  Statute  of  1848,  limiting  actions 
for  wrongful  death  to  twelve  months,  governs  such  actions  wherever 
brought. 


162  TJ.  8.  346-358,  40  L.  Ed.  994,  16  Sup.  Ct.  843,  NORTHERN  PAO.  R.  8» 
CO.  v.  PETERSON. 

Railroad  section  boss,  with  power  to  hire  and  discharge  men,  Is  fellow- 
servant  of  members  of  gang. 

Approved  in  Brooks  v.  Central  Sainte  Jeanne,  228  U.  S.  693,  57  L.  Sd. 
1028,  33  Sup.  Ct.  700,  holding  one  aiding  in  hauling  of  boiler  is  fellow- 
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servant  of  driver;  Texas  etc.  Ry.  Co.  v.  Bourman,  212  U.  S.  541,  53 
L.  Ed.  644,  29  Sup.  Ct.  319,  holding  engineer  and  section  foreman  are 
fellow-servants ;  Northern  Pac.  Ry.  Co.  v.  Dixon,  194  U.  S.  344,  48  L.  Ed. 
1009,  24  Snp.  Ct.  683,  master  not  liable  for  servant's  death  resulting 
from  telegraph  operator's  negligence  in  not  reporting  whereabouts  of 
train  to  dispatcher;  Cogdill  v.  Whiting  Mfg.  Co.,  212  Fed.  661,  129 
C.  C.  A.  194,  holding  question  whether  employee  was  fellow-servant  is 
for  jury;  Chicago  etc.  R.  Co.  v.  Richardson,  202  Fed.  844,  121  C.  C.  A. 
144,  holding  baggage  agent  and  telegraph  operator  were  fellow-servants  ; 
Zikos  v.  Oregon  etc.  Nav.  Co.,  179  Fed.  895,  holding  section  foreman 
and  members  of  crew  are  fellow-servants ;  American  Bridge  Co.  v.  Seeds, 
144  Fed.  612,  11  L.  R.  A.  (N.  S.)  1041,  75  C.  C.  A.  407,  where  foreman 
of  bridge-building  gang  gives  signal  to  hoist  before  servant  gets  away 
and  is  injured  as  result,  master  not  liable;  O'Connor  v.  Atchison  etc. 
Ry.  Co.,  137  Fed.  505,  70  C.  C.  A.  87,  servant  working  on  dump-car 
fellow-servant  of  engineer  operating  engine  on  same  track;  Phoenix 
Bridge  Co.  v.  Castleberry,  131  Fed.  180,  65  C.  C.  A-.  481,  master  con- 
tracting to  furnish  material  not  liable  for  injury  to  servant  resulting 
from  foreman's  negligence  in  constructing  scaffold;  Weeks  v.  Scharer, 
129  Fed.  335,  64  C.  C.  A.  11,  where  servant  injured  through  negligence 
of  other  servant,  knowledge  of  shift  boss  having  power  to  temporarily 
suspend  cannot  be  imputed  to  master  to  make  him  liable;  Fournier  v. 
Pike,  128  Fed.  996,  holding  foreman  and  workmen  engaged  with  him  in 
construction  of  building  are  fellow-servants;  Pennsylvania  Co.  v.  Fish- 
ack,  123  Fed.  471,  59  C.  C.  A.  269,  holding  fireman  on  switch-engine 
and  yardmaster  subordinate  to  trainmaster  are  fellow-servants ;  Chicago 
House  Wrecking  Co.  v.  Birney,  117  Fed.  77,  54  C.  C.  A.  458,  holding 
wrecking  company  is  liable  for  negligence  of  foreman  engaged  in  tear- 
ing down  building;  McDonald  v.  Buckley,  109  Fed.  293,  48  C.  C.  A.  372, 
holding  foreman  of  pile-driving  gang  with  power  to  hire  and  discharge, 
who  directs  the  fall  of  hammer,  is  fellow-servant  of  members  of  gang; 
Maher  v.  Union  Pac.  etc.  Ry.  Co.,  106  Fed.  310,  45  C.  C.  A.  301,  hold- 
ing fireman  on  passenger  train  and  engineer  and  conductor  of  freight 
train  are  fellow-servants;  Cincinnati  etc.  R.  R.  Co.  v.  Gray,  101  Fed. 
626,  50  L.  R.  A.  47,  41  C.  C.  A.  535,  holding  general  yardmaster  and 
yard  foreman  are  fellow-servants;  Stevens  v.  Chamberlain,  100  Fed. 
381,  40  C.  C.  A.  421,  holding  machinist  in  woolen  mill,  working  with 
his  hands,  and  another  employee  called  by  him  to  assist  in  repairing 
machine  are  fellow-servants;  Briegal  v.  Southern  Pac.  Co.,  98  Fed.  962, 
39  C.  C.  A.  359,  holding  fireman  oiling  turntable  at  engineer's  order  is 
fellow-servant  of  latter;  Tomlinson  v.  Chicago  etc.  R.  R.  Co.,  97  Fed. 
254,  38  C.  C.  A.  148,  holding  railway  bridge  builder  whose  car  was 
attached  to  company's  trains  is  fellow-servant  of  train-hands;  Thomas 
v.  Cincinnati  etc.  Ry.  Co.,  97  Fed.  249,  holding  yardmaster  of  railroad 
is  fellow-servant  of  foreman  of  switching  gang  employed  in  yard ;  Whit- 
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tlesey  v.  New  York  etc.  R.  Co.,  77  Conn.  103,  58  Atl.  460,  company  not 
liable  for  failure  of  section-gang  foreman  to  flag  approaching  train 
when  handcar  on  track  when  flags  furnished  for  that  purpose;  Collins 
v.  John  W.  Danforth  Co.,  36  App.  D.  C.  599,  holding  steam-fitter  was 
fellow-servant  of.  one  erecting  scaffolding;  Mejea  v.  Whitehouse,  19 
Hawaii,  159,  1  N.  C.  C.  A.  177,  holding  foreman  is  fellow-servant  of 
those  under  him;  Indianapolis  Traction  etc.  Co.  v.  Kinney,  171  Ind.  623, 
23  L.  R.  A.  (N.  S.)  711,  85  N.  E.  958,  holding  boss  of  gang  is  fellow- 
servant  of  those  under  him;  Dill  v.  Marmon,  164  Ind.  518,  69  L.  R.  A. 
16S,  73  N.  E.  71,  master  not  liable  for  injury  resulting  from  servant's 
obedience  to  order  of  foreman  working  with  men  loading  car ;  Geesen  v. 
Saquin,  115  Iowa,  11,  87  N.  W.  746,  holding  men  at  guy-rope  pulling 
piles  down  after  plaintiff  sawed  same  partially  through  are  fellow- 
servants  of  plaintiff;  Morris  &  Co.  v.  Lunn,  81  Kan.  99,  105  Pac.  16, 
holding  foreman  was  fellow-servant  of  those  under  him;  Atchison  etc. 
Bridge  Co.  v.  Miller,  71  Kan.  36,  80  Pac.  27,  company  not  liable  for 
death  of  machinist  working  on  bridge  due  to  negligence  of  man  on  pile- 
driver  in  fastening  chain  to  pile;  Grattis  v.  Kansas  City  etc.  Ry.  Co., 
153  Mo.  402,  77  Am.  St.  Rep.  735,  55  S.  W.  114,  holding  conductor  sig- 
naling engineer  to  proceed  is  fellow-servant  of  engineer  and  of  fireman; 
E.  Van  Winkle  Gin  etc.  Co.  v.  Brooks,  29  OkL  361,  116  Pac.  912,  hold- 
ing evidence  showed  that  foreman  was  fellow-servant  of  those  under 
him;  Molhoff  v.  Chicago  etc.  R.  R.  Co.,  15  Okl.  546,  82  Pac.  734,  where 
servant  injured  by  foreman  in  operation  of  steam -shovel,  servant  en- 
gaged in  leveling  off  dirt,  master  not  liable;  Ruemmeli-Bratin  Co.  v. 
Cahill,  14  Okl.  431,  79  Pac.  262,  where  chief  engineer  and  servant  work 
together,  servant  cannot  recover  for  engineer's  negligence,  engineer  not 
having  control  of  any  department;  Missouri  etc.  Ry.  Co.  v.  Wise,  101 
Tex.  465,  109  S.  W.  114,  holding  section  foreman  is  not  fellow-servant 
of  brakeman ;  Sartin  v.  Oregon  etc.  R.  R.  Co.,  27  Utah,  453,  76  Pac.  221, 
master  not  liable  to  servant  for  injuries  received  in  handcar  collision 
resulting  from  cars  running  close  together  under  instruction  of  gang 
foreman ;  Knicely  v.  West  Virginia  M.  R.  Co.,  64  W.  Va.  285, 17  L.  R.  A 
(N.  S.)  870,  61  S.  E.  813,  holding  assistant  employed  by  servant  was 
fellow-servant  of  latter;  Wiskie  v.  Montello  Granite  Co.,  Ill  Wis.  450, 
87  N.  W.  464,  holding  quarry  foreman  conducting  blasting  and  em- 
ployees working  with  him  are  fellow-servants;  dissenting  opinion  in  St. 
Louis  etc.  R.  R.  Co.  v.  Furry,  114  Fed.  904,  52  C.  C.  A.  518,  majority 
holding,  under  Ark.  Dig.,  §  6284,  railway  telegraph  operator  and  fire- 
man are  not  fellow-servants;  dissenting  opinion  in  Missouri  etc.  Ry* 
Co.  v.  Elliott,  102  Fed.  109,  111,  42  C.  C.  A.  188,  majority  holding  train- 
dispatcher  and  employees  operating  trains  are  not  fellow-servants; 
Bunker  Hill  &  Sullivan  Min.  etc.  Co.  v.  Schmelling,  79  Fed.  266,  24 
C.  C.  A.  564,  where  charge  was  upheld  as  not  withdrawing  from  jury 
doctrine  as  to  fellow-servants;  Bowes  v.  Hopkins,  84  Fed.  769,  28 
C.  C.  A.  524,  arguendo. 
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Approved  in  following  cases,  holding  employees  named  are  fellow- 
servants:  Alaska  Min.  Co.  v.  Whelan,  168  U.  S.  89,  42  L.  Ed.  392,  18 
Sup.  Ct.  42,  foreman  and  mining  gang;  Northern  Pac.  R.  R.  Co.  v.  Chad- 
less, 162  U.  S.  362,  40  L.  Ed.  1001,  16  Sup.  Ct.  849,  and  Martin  v.  Atchi- 
son etc.  R.  R.  Co.,  166  U.  S.  403,  31  L.  Ed.  1052,  17  Sup.  Ct.  604,  laborer 
on  handcar  and  train  crew ;  Oakes  v.  Mase,  165  U.  S.  364,  41  L.  Ed.  747, 

17  Sup.  Ct.  345,  engineer  and  conductor  on  different  trains;  Reed  v. 
Stockmeyer,  74  Fed.  192,  20  C.  C.  A.  381,  foreman  and  stone  mason; 
New  England  R.  Co.  v.  Conroy,  175  U.  S.  338,  44  L.  Ed.  188,  20  Sup. 
Ct.  90,  Norfolk  etc.  R.  R.  Co.  v.  Houchins,  95  Va.  409,  64  Am.  St.  Rep. 
801,  28  S.  E.  582,  and  Jackson  v.  Norfolk  etc.  R.  R.  Co.,  43  W.  Va.  387, 
391,  27  S.  E.  281,  283  (see  dissenting  opinion  in  43  W.  Va.  403,  27  S.  E. 
288),  conductor  and  brakeman;  Cleveland  etc.  Ry.  Co.  v.  Brown,  73  Fed. 
973,  20  C.  C.  A.  147,  foreman  with  power  to  hire  and  bridge  gang;  Chap- 
man v.  Reynolds,  77  Fed.  276,  quarryman  on  derrick  work  and  one 
operating  hoist;  Coulson  v.  Leonard,  77  Fed.  540,  foreman  and  gang  of 
building  laborers;  The  Miami,  87  Fed.  760,  mate  and  boatswain  lower- 
ing mast,  with  seamen;  Grady  v.  Southern  Ry.  Co.,  92  Fed.  493,  34 
C.  C.  A.  494,  foreman  and  employee  in  repair  shop;  Carlson  v.  United 
etc.  Pilots '  Assn.,  93  Fed.  471,  mate  of  pilot-boat  and  seamen  leaving  in 
small  boat;  American  Tel.  Co.  v.  Bower,  20  Ind.  App.  37,  49  N.  E.  184, 
foreman  and  laborers  moving  telegraph  poles;  Andre  v.  Winslow  Bros. 
Elev.  Co.,  117  Mich.  563,  76  N.  W.  87,  foreman  and  employee  finishing 
elevator;  Goodwell  v.  Montana  etc.  Ry.  Co.,  18  Mont.  299,  302,  45  Pac. 
212,  213,  foreman  and  repair  gang;  Hastings  v.  Montana  etc.  Ry.  Co., 

18  Mont.  497,  46  Pac.  265,  section-hand,  section-boss  and  engineer; 
Olsen  v.  Nixon,  61  N.  J.  L.  673,  40  Atl.  695,  ship  carpenters  building 
scaffold;  Gann  v.  Nashville  etc.  R.  R.  Co.,  101  Tenn.  386,  70  Am.  St 
Rep.  690,  47  S.  W.  494,  section  boss  operating  handcar  brake  and  gang ; 
Stephani  v.  Southern  Pac.  R.  Co.,  19  Utah,  205,  57  Pac.  36,  track- 
walker and  engineman  on  lone  engine;  Richmond  Locomotive  Works  v. 
Ford,  94  Va.  643,  27  S.  E.  511,  boss  without  power  to  hire  and  members 
of  gang;  Hughes  v.  Oregon  Impr.  Co.,  20  Wash.  300,  55  Pac.  121,  shaft 
and  ventilator  men  and  underground  coal  miners. 

Distinguished  in  Alaska  United  Gold  Min.  Co.  v.  Muset,  114  Fed.  70, 
52  C.  C.  A.  14,  holding  mine  foreman  who  employs  and  discharges  and 
directs  operations  is  a  vice-principal;  Hunt  v.  Hurd,  98  Fed.  688,  39 
C.  C.  A.  226,  reversing  judgment  for  plaintiff  who  was  injured  during 
making  of  flying  switch  where  fellow-servants  were  not  charged  with 
negligence;  Pennsylvania  R.  R.  v.  La  Rue,  81  Fed.  150,  27  C.  C.  A.  363, 
where  company  delegated  duty  of  providing  safe  side  standards  for 
gondola  cars;  Louisville  etc.  R.  R.  Co.  v.  Jackson,  106  Tenn.  442,  61 
S.  W.  772,  holding  conductor  of  freight  train  who  also  assists  in  switch- 
ing cars  is  not  fellow-servant  of  station  agent. 

Section-hand  as  fellow-servant  of  other  railroad  employees.    Note, 
8  Ann.  Oas.  232. 
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Servants  in  common  employment,  apart  from  statutes,  in  absence  of 
vice-principalship.     Note,  50  L.  R.  A.  465. 

*  Section  foreman  as  fellow-servant  of  members  of  crew  with  re- 
spect to  operation  of  handcar.  Note,  20  L.  R.  A.  (N.  S.)  435, 
437. 

Master  most  provide  reasonably  safe  place  to  work,  safe  appliances,  and 
hire  competent  employees. 

Approved  in  Regan  v.  Parker-Washington  Co.,  205  Fed.  702,  L.  R.  A. 
1915F,  810,  123  C.  C.  A.  648,  holding  mine  owner  liable  for  act  of  super- 
intendent in  sending  men  into  untrimmed  mine;  Hermanek  v.  Chicago 
etc.  Ry.  Co.,  186  Fed.  144,  108  C.  C.  A.  254,  holding  railroad  liable  for 
furnishing  defective  tools;  Baltimore  &  O.  R.  Co.  v.  Root,  177  Fed.  203, 
101  C.  C.  A.  370,  holding  railroad  liable  for  failure  to  keep  engines  in 
repair;  Dailey  v.  New  York  etc.  R.  R.  Co.,  167  Fed.  600,  601,  holding 
railroad  liable  for  failure  to  allow  reasonable  space  in  entrance  to 
roundhouse;  Bunker  Hill  &  Sullivan  Min.  etc.  Co.  v.  Jones,  130  Fed. 
820,  65  C.  C.  A.  363,  master  liable  for  injury  to  drill  operator  in  mine 
resulting  from  shift  boss'  negligence  in  inspecting  timbering  of  mine; 
Chambers  v.  American  Tin  Plate  Co.,  129  Fed.  564,  64  C.  C.  A.  129, 
defendant  liable  for  injury  to  servant  caused  by  negligent  construction 
of  scaffold  by  boss  carpenter  and  servants,  hired  for  the  purpose  by 
defendant  while  putting  up  building;  Northern  Pac.  Ry.  Co.  v.  Perry, 
116  Fed.  612,  54  C.  C.  A.  65,  holding  company  liable  for  injury  to  brake- 
man  by  being  knocked  from  top  of  freight-car  by  overhanging  water- 
spout; Western  Union  Tel.  Co.  v.  Tracy,  114  Fed.  284,  52  C.  C.  A.  168 
(affirming  Tracy  v.  Western  Union  Tel.  Co.,  110  Fed.  104),  holding  com- 
pany liable  to  injured  lineman  for  failure  to  inspect  pole,  although  that 
duty  was  delegated  to  foreman;  Swensen  v.  Bender,  114  Fed.  7,  51 
C.  C.  A.  627,  holding  servant  working  in  tunnel  does  not  assume  risk 
from  caving  due  to  insufficient  timbering;  Weeks  v.  Scharer,  111  Fed. 
335,  49  C.  C.  A.  372,  holding  shift  boss  and  gang  of  men  under  him  are 
fellow-servants;  Grace  &  Hyde  Co.  v.  Kennedy,  99  Fed.  681,  682,  40 
C.  C.  A.  69,  holding  master  liable  for  injury  received  by  workman  by 
being  thrown  from  top  of  pole  due  to  a  team  running  into  guy  rope 
fastened  in  the  street ;  Port  Blakely  Mill  Co.  v.  Garrett,  97  Fed.  539,  38 
C.  C.  A.  342,  holding  company  liable  for  injuries  due  to  breaking  of 
standards  placed  on  car  by  coservant  of  person  injured;  Coogan  v. 
Aeolian  Co.,  87  Conn.  153,  87  Ati.  565,  allowing  recovery  for  injuries 
resulting  from  defective  elevator;  Washington  Ry.  Co.  v.  Downey,  40 
App.  D.  C.  152,  holding  railroad  liable  where  employee  broke  rule  re- 
quiring train  to  stop;  Carter  v.  McDermott,  29  App.  D.  C.  154,  10 
L.  R.  A.  (N.  S.)  1103,  holding  railroad  liable  in  failing  to  have  light  on 
rear  end  of  car;  McCauley  v.  Southern  Ry.  Co.,  10  App.  D.  C.  564,  hold- 
ing railroad  not  liable  where  part  of  locomotive  suddenly  becomes  loose ; 
Baltimore  etc.  R.  R.  Co.  v.  Elliott,  9  App.  D.  C.  350,  holding  recovery 
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may  be  had  for  injuries  resulting  from  defective  coupling;  Missouri 
etc.  Ry.  Co.  v.  Wilhoit,  6  Ind.  Ter.  546,  98  S.  W.  345,  holding  railroad 
liable  for  failure  of  foreman  to  inspect  handcar;  Foley  v.  Cudahy  Pack- 
ing Co.,  119  Iowa,  266,  93  N.  W.  288,  holding  act  of  foreman  in  order- 
ing removal  of  plank  from  staging,  in  consequence  of  which  removal 
deceased  was  killed,  was  in  law  the  act  of  defendant;  Underwood  v. 
Gulf  Refining  Co.,  128  La.  982,  55  South.  646,  holding  master  liable  for 
maintaining  defective  chains  on  oil  derrick;  RocheQe  v.  White  Castle 
Lumber  etc.  Co.,  120  La.  595,  45  South.  451,  holding  master  liable  for 
maintaining  defective  belt ;  Waligora  v.  St.  Paul  Foundry  Co.,  107  Minn. 
559,  119  N.  W.  397,  holding  master  liable  for  maintaining  defective  air 
hoist;  Gregory  v.  Chicago  etc.  Ry.  Co.,  42  Mont.  557,  113  Pac.  1125, 
holding  master  need  only  select  tools  generally  used  for  same  purpose; 
Mitchell  v.  Omaha  Packing  Co.,  92  Neb.  499,  138  N.  W.  741,  holding 
master  liable  for  action  of  employee  in  constructing  defective  runway; 
McLaine  v.  Head  &  Dowst  Co.,  71  N.  H.  297,  52  Atl.  546,  holding  fore- 
man's failure  to  warn  laborer  in  ditch  of  dumping  of  load  of  earth  and 
stone  therein  is  not  negligence  of  master  in  furnishing  safe  place;  Steele 
v.  Grant,  166  N.  C.  645,  82  S.  E.  1042,  holding  negligence  of  master 
co-operating  with  negligence  of  employee  renders  master  liable;  Dolese 
Bros.  Co.  v.  Smith,  42  Okl.  455,  141  Pac.  776,  holding  master  must  use 
only  reasonable  diligence  in  furnishing  safe  place ;  Neeley  v.  Southwest- 
ern etc.  Oil  Co.,  13  Okl.  363,  373,  64  L.  R.  A.  145,  75  Pac.  539,  543,  where 
servant  injured  by- -breaking  of  ladder  on  which  he  was  working,  ques- 
tion of  employer V liability  depends  on  whether  or  not  ladder  was  safe; 
Owens  v.  San  Pedro  etc.  R.  Co.,  32  Utah,  214,  89  Pac.  827,  holding  em- 
ployee using  scantling  as  brake  on  car  assumed  risk  of  employment; 
Merrill  v.  Oregon  etc.  R.  Co.,  29  Utah,  278,  110  Am.  St  Rep.  695,  81 
Pac.  88,  where  road  prescribes  rules  for  placing  flags  and  furnishes 
flags  for  use  by  car-repairer,  question  of  his  assumption  of  risk  is  for 
jury  where  yardmaster  fai's  to  carry  out  orders;  Bosworth  v.  Rogers, 
82  Fed.  976,  27  C.  C.  A.  385,  and  Pool  v.  Southern  Pac.  Co.,  20  Utah, 
215,  216,  58  Pac.  328,  following  rule ;  Pennsylvania  R.  R.  Co.  v.  La  Rue, 
81  Fed.  150,  27  C.  C.  A.  363,  railroad  company  cannot  avoid  duty  of 
providing  safe  side  standards  on  open  cars;  New  England  R.  Co.  v. 
Conroy,  44  L.  Ed.  188,  20  Sup.  Ct.  90,  arguendo;  dissenting  opinion  in 
Oregon  etc.  Ry.  Co.  v.  Frost,  74  Fed.  973,  21  C.  C.  A.  186,  majority  hold- 
ing telegraph  operator  at  station  and  trainmen  are  fellow-servants; 
dissenting  opinion  in  Northern  Pac.  Ry.  Co.  v.  Dixon,  194  U.  S.  349,  350, 
351,  354,  48  L.  Ed.  1011,  1112,  1113,  24  Sup.  Ct.  683,  majority  holding 
master  not  liable  for  servant's  death  resulting  from  telegraph  oper- 
ator's negligence  in  not  reporting  whereabouts  of  train  to  dispatcher; 
dissenting  opinion  in  Dermid  v.  Southern  Ry.  Co.,  148  N.  C.  196,  61 
S.  E.  663,  majority  holding  railroad  not  liable  for  injuries  occurring  to 
conductor  while  uncoupling  air  hose. 
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• 
Distinguished  in  Baltimore  etc.  Ry.  Co.  v.  Brown,  146  Fed.  29,  76 
C.  C.  A.  482,  master  providing  proper  gangplank  for  unloading  car  not 
liable  for  foreman's  negligence  in  removing  same;  dissenting  opinion 
in  McLaine  v.  Head  &  Dowst  Co.,  71  N.  H.  308,  52  Atl.  552,  majority 
holding  foreman's  failure  to  warn  laborer  in  ditch  when  load  of  earth 
and  stone  was  to  be  dumped  is  not  negligence  of  master. 

One  in  control  of  distinct  department  of  railroad,  not  of  part  of  one 
branch,  is  vice-principal. 

Approved  in  Hoersgen  v., Southwestern  Portland  Cement  Co.,  205  Fed. 
881,  124  C.  C.  A.  72,  holding  whether  employee  was  vice-principal  was 
question  for  jury ;  Moss  v.  Gulf  Compress  Co.,  202  Fed.  661, 121  C.  C.  A. 
67,  holding  employer  sent  to  dismantle  machine  and  authorized  to  hire 
help,  was  vice-principal;  Cumberland  Tel.  etc.  Co.  v.  Bills,  128  Fed.  275, 
62  C.  C.  A.  620,  holding  foreman  charged  with  duty  of  inspecting 
poles  is  vice-principal;  Chicago  House  Wrecking  Co.  v.  Birney,  117  Fed. 
76,  54  C.  C.  A.  458,  holding  foreman  of  wrecking  company  in  tearing 
down  buildings  is  vice-principal  of  workmen  engaged  under  him;  Wilder 
v.  Great  Western  Cereal  Co.,  134  Iowa,  461,  109  N.  W.  792,  holding 
failure  of  superintendent  to  properly  set  pile-driver  was  negligence  of 
vice-principal ;  Britt  v.  Carolina  Northern  R.  Co.,  144  N.  C.  253,  56  S.  E. 
914,  holding  lumber  company  loading  car  for  railroad  acted  as  vice- 
principal;  Morrison  v.  San  Pedro  etc.  R.  Co.,  32  Utah,  93,  88  Pac.  1000, 
holding  trainmaster  was  vice-principal  and  not  fellow-servant;  dissent- 
ing opinion  in  Vogel  v.  American  Bridge  Co.,  180  N.  T.  382,  70  L.  R.  A. 
725,  73  N.  E.  4,  majority  holding  master  not  liable  for  injury  to  servant 
resulting  from  foreman's  negligence  in  selecting  worn  rope  where  good 
ropes .  furnished. 

Who  is  vice-principal.    Note,  75  Am.  St.  Rep.  588,  591,  592,  593, 
625,  626,  629. 

Vice-principalship  by  reason  of  superior  rank  of  negligent  servant. 
Note,  51  L.  R.  A.  523,  528,  576,  577,  583,  598,  604,  605,  606. 

Character  of  act  causing  injury  as  determining  vice-principalship. 
Note,  54  L.  R.  A.  37,  40,  43,  66,  69,  83,  86. 

Railroads  enter  no  Implied  contract  for  safe  carriage  with  employees 
though  furnishing  handcars. 

Approved  in  Dishon  v.  Cincinnati  etc.  Ry.  Co.,  126  Fed.  198,  holding 
section-man  killed  after  hours  while  crossing  between  two  cars  on  way 
to  depot  for  his  own  purposes  is  fellow-servant  of  train  hands. 

Knowledge  as  element  of  employer's  liability.    Note,  41  L.  R.  A. 
115. 

Rules  of  employer  for  safety  of  business.    Note,  48  L.  R.  A.  342. 

Existence  of  relation  where  servant  goes  on  master's  premises  at 
other  than  hours  of  actual  labor.    Note,  12  L.  R.  A.  (N.  8.)  856. 
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Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  action  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  8.)  439. 

168  U.  8.  359-365,  40  L.  Ed.  999,  16  Sup.  Ot.  846,  NORTHERN  PAO.  B.  R. 
CO.  v.  CHADLESS. 

Railroad  day  laborer  and  employee  on  freight  train  are  fellow-servants. 
Approved  in  Wood  v.  Potlatch  Lumber  Co.,  213  Fed.  593,  130  C.  C.  A. 
171,  holding  one  installing  engine  was  fellow-servant  of  one  making 
repairs ;  Kinnear  Mfg.  Co.  v.  Carlisle,  152  Fed.  936,  82  C.  C.  A.  81,  hold- 
ing petition  alleging  negligence  of  foreman  does  not  state  cause  of 
action  against  railroad;  O'Neil  v.  Pittsburg  etc.  R.  Co.,  130  Fed.  207, 
208,  flagman  stationed  at  crossing*  fellow-servant  of  engineer  until  he 
has  passed  over  track  after  hours  on  leaving  work;  Weeks  v.  Scharer, 
129  Fed.  335,  64  C.  C.  A.  11,  knowledge  of  shift-boss  having  power 
to  temporarily  suspend  as  to  negligence  of  one  fellow-servant  cannot 
be  imputed  to  master;  Dishon  v.  Cincinnati  etc.  Ry.  Co.,  126  Fed.  198, 
holding  section-hand  crossing  track  for  own  purposes  after  hours  is 
fellow-servant  of  trainmen;  Briegal  v.  Southern  Pac.  Co.,  98  Fed.  962, 
39  C.  C  A.  359,  holding  fireman  oiling  turntable  and  engineer  who 
ordered  him  to  do  so  are  fellow-servants;  Hunt  v.  Hurd,  98  Fed.  688, 
39  C.  C.  A.  226,  holding  section-hand  could  not  recover  for  negligence 
of  brakeman,  being  fellow-servants;  Collins  v.  John  W.  Danforth  Co., 
36  App.  D.  C.  599,  holding  steam-fitter  fellow-servant  of  employee  erect- 
ing scaffolding;  Miller  v.  Central  R.  R.  Co.,  69  N.  J.  L.  416,  55  Atl.  246, 
flagman  of  one  train  and  engineer  of  other  train  of  same  company  are 
fellow-servants;  Harris  v.  City  etc.  R.  Co.,  69  W.  Va.  73,  Ann.  Oas. 
1912D,  59,  50  L.  R.  A.  (N.  8.)  706,  70  S.  E.  862,  2  N.  C.  C.  A.  173, 
holding  employee  riding  on  free  pass  is  not  fellow-servant  of  engineer; 
Wiskie  v.  Montello  Granite  Co.,  Ill  Wis.  450,  87  N.  W.  464,  holding 
quarry  foreman  conducting  blasting  is  fellow-servant  of  employees  work- 
ing with  him ;  Oakes  v.  Mase,  165  U.  S.  364,  41  L.  Ed.  747,  17  Sup.  Ct. 
345,  engineer  and  conductor  on  different  trains;  Martin  v.  Atchison 
etc.  R.  R.  Co.,  166  U.  S.  403,  41  L.  Ed.  1052,  17  Sup.  Ct.  604,  laborer  on 
handcar  and  train  crew;  Chapman  v.  Reynolds,  77  Fed.  276,  23  C.  C.  A. 
166,  quarryman  on  derrick  and  another  operating  hoist;  Cerrillos  Coal 
R,  Co.  v.  Deserant,  9  N.  M.  61,  49  Pac.  810,  haulers  and  blasters  in  coal 
mine;  Stephani  v.  Southern  Pac.  R.  R.  Co.,  19  Utah,  205,  57  Pac.  36, 
track- walker  and  engineman  on  line  engine;  Hughes  v.  Oregon  Impr. 
Co.,  20  Wash.  200,  55  Pac.  121,  shaft  and  ventilator  men  and  under- 
ground coal  miners;  Bowes  v.  Hopkins,  84  Fed.  769,  28  C.  C.  A.  524, 
arguendo. 

Railroad  employees  on  different  trains  as  fellow-servants.  Note,  4 
Ann.  Cas.  1032. 
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Applicability  of  fellow-servant  rule  as  between  trainmen  and  other 
railway  employees.    Note,  52  L.  R.  A.  (N.  S.)  1084. 

Railroad  section  gang  foreman  and  laborer  in  gang  are  fellow  servants. 

Approved  in  Zikos  v.  Oregon  etc.  Nav.  Co.,  179  Fed.  895,  Arrar  v.  St. 
Louis  etc.  R.  Co.,  149  Mo.  App.  199,  130  S.  W.  377,  Goodwell  v.  Montana 
Cent.  Ry.  Co.,  18  Mont.  302,  45  Pac.  213,  E.  Van  Winkle  Gin.  etc.  Co. 
v.  Brooks,  29  Okl.  361,  116  Pac.  912,  all  applying  rule;  Texas  etc.  Ry. 
Co.  v.  Bourman,  212  U.  S.  541,  53  L.  Ed.  644,  29  Sup.  Ct.  319,  holding 
section  foreman  and  engineer  are  fellow-servants;  Maine  etc.  Granite 
Corp.  v.  Hachey,  173  Fed.  787,  97  C.  C.  A.  508,  holding  foreman  fellow- 
servant  of  those  working  in  mine ;  Lukic  v.  Southern  Pac.  Co.,  160  Fed. 
137,  holding  member  of  section  gang  and  brakeman  on  train  were  fellow- 
servants  ;  Weeks  v.  Scharer,  111  Fed.  335,  49  C.  C.  A.  372,  holding  shift 
boss  and  men  under  him  are  fellow-servants;  Lafayette  Bridge  Co.  v. 
Olsen,  108  Fed.  337,  54  L.  R.  A.  33,  47  C.  C.  A.  367,  holding  bridge  com- 
pany liable  for  death  of  workman  due  to  breaking  of  defective  plank 
selected  by  common  workman  under  foreman's  orders;  Maher  v.  Union 
Pac.  etc.  Ry.  Co.,  106  Fed.  310,  45  C.  C.  A.  301,  holding  fireman  on 
passenger  train  and  conductor  and  engineer  of  freight  train  are  fellow- 
servants  ;  Tomlinson  v.  Chicago  etc.,  R.  R.  Co.,  97  Fed.  254,  38  .C.  C.  A. 
148,  holding  railroad  bridge-builder  riding  in  work  car  attached  to 
company's  train  and  train  hand  operating  train  are  fellow-servants; 
Gregory  v.  Chicago  etc.  Ry.  Co.,  42  Mont.  557,  113  Pac.  1125,  holding 
foreman  and  those  unloading  machinery  from  car  were  fellow-servants. 

Approved  in  the  following  cases  holding  the  respective  employees 
to  be  fellow  servants :  Alaska  Min.  Co.  v;  Whelan,  168  U.  S.  89,  42  L.  Ed. 
392,  18  Sup.  Ct.  42,  foreman  and  mining  gang;  Cleveland  etc.  Ry.  Co.  v. 
Brown,  73  Fed.  973,  20  C.  C.  A.  147,  foreman  with  power  to  hire,  and 
bridge  gang;  Gaynon  v.  Durkee,  87  Fed.  304,  31  C.  C.  A.  3*06,  foreman 
and  employees  in  railway  machine-shop;  The  Miami,  87  Fed.  760,  mate 
and  boatswain  lowering  mast,  with  seamen;  Grady  v.  Southern  Ry.,  92 
Fed.  493,  34  C.  C.  A.  494,  foreman  and  repair-shop  employee;  Carlson 
v.  United  etc.  Pilots'  Assn.,  93  Fed.  471,  mate  of  pilot  boat  and  seamen 
lowered  in  small  boat ;  Goodwell  v.  Montana  Cent.  Ry.  Co.,  18  Mont.  302, 
45  Pac.  213,  foreman  and  repair  gang;  Hastings  v.  Montana  etc.  Ry. 
Co.,  18  Mont.  497,  46  Pac.  265,  section-hand,  section  boss  and  engineer; 
Gann  v.  Nashville  etc.  R.  R.  Co.,  101  Tenn.  386,  70  Am.  St.  Rep.  690. 
47  S.  W.  494,  section  boss  operating  handcar  brake,  and  gang;  Norfolk 
etc.  R.  R.  Co.  v.  Houchins,  95  Va.  409,  64  Am.  St.  Rep.  801,  28  S.  E. 
582,  and  Jackson  v.  Norfolk,  etc.  R.  R.  Co.,  43  W.  Va.  389,  391,  27  S.  E. 
282,  283,  conductor  and  brakeman. 

Section-hand  as  fellow-servant  of  other  railroad  employees.    Note, 
8  Ann.  Oas.  232,  233. 

Servants  in  common  employment,  apart  from  statutes,  in  absence  of 
vice-principalship.    Note,  50  L.  R.  A.  433. 
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Vice-principalship  by  reason  of  superior  rank  of  negligent  servant. 
Note,  51  L.  R.  A.  527,  605. 

Section  foreman  as  fellow-servant  of  members  of  crew  with  re- 
spect to  operation  of  handcar.    Note,  20  L.  R.  A.  (N.  8.)  437. 

Railroad  Is  not  liable  to  section-hand  for  injury  from  foreman's  negli- 
gence in  running  handcar  too  fast. 

Approved  in  Allen  v.  Chamberlain,  134  Tenn.  445,  183  S.  W.  1036, 
applying  principle ;  Phoenix  Bridge  Co.  v.  Castleberry,  131  Fed.  180,  65 
C.  C.  A.  481,  master  furnishing  proper  material  not  liable  for  injury 
to  servant  resulting  from  foreman's  negligence  in  constructing  scaffold; 
Chandler  v.  St.  Louis  etc.  R.  Co.,  127  Mo.  App.  38,  46,  106  S.  W.  554, 
557,  applied  where  injury  resulted  from  overloading  of  handcar. 

Distinguished  in  Southern  Pac.  Co.  v.  De  Valle  Da  Costa,  190  Fed. 
698,  111  C.  C.  A.  417,  holding  master  liable  for  maintaining  defective 
steam-pipe;  Brown  v.  Baltimore  etc.  R.  Co.,  142  Fed.  911,  master  is 
liable  where  foreman  rearranges  what  had  previously  been  safe  place 
to  work,  making  it  unsafe  without  notifying  men  working  thereon ;  Reed 
v.  Stockmeyer,  74  Fed.  192,  20  C.  C.  A.  381,  wherever  act  is  one  done  in 
discharge  of  master's  positive  duty,  negligence  is  his;  Fogarty  v.  St. 
Louis  Transfer  Co.,  180  Mo.  507,  79  S.  W.  669,  master  liable  for  injury 
to  servant  due  to  negligence  of  stable  foreman  in  taking  lines  away 
from  servant  and  causing  upsetting  of  wagon. 

Character  of  act  causing  injury  as  determining  vice-principalship. 
Note,  54  L.  R.  A.  128,  172. 

Miscellaneous.  Cited  in  Oregon  Short  Line  etc.  Ry.  Co.  v.  Frost, 
74  Fed.  971,  21  C.  C.  A.  186,  for  opinion  of  Circuit  Court ;  McGinn  v. 
McCormick,  109  La.  403,  33  South.  385,  holding  company  liable  for 
injury  of  employee  due  to  defective  spring  in  colliding  car,  negligence 
being  that  of  company  and  foreman. 

162  U.  8.  368-383,  40  L.  Ed.  1002,  16  Sup.  Ct  831,  NORTHERN  PAC.  S.  R. 
CO.  v.  LEWIS. 

Action  on  the  case  is  proper  remedy  for  wood  burned  through  defend- 
ant's negligence,  not  trespass  de  bonis. 

Approved  in  King  v.  Great  Northern  Ry.  Co.,  20  Idaho,  694,  119  Pac. 
711,  holding  homesteader  cannot  maintain  action  for  injury  to  timber 
before  issuance  of  patent;  St.  Louis  etc.  Ry.  Co.  v.  Mathews,  165  U.  S. 
21,  41  L.  Ed.  619,  17  Sup.  Ct.  250,  upholding  statute  making  railroad 
liable  for  damage  by  fire. 

By  act  of  1878,  no  one  can  cut  timber  on  public  lands,  except  citisen 
on  mineral  lands. 

Approved  in  United  States  v.  Gumm,  9  N.  M.  621,  622,  58  Pac.  401, 
402,  following  rule;  United  States  v.  Plowman,  216  U.  S.  374,  54  L.  Ed. 
XVn— 39 
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525,  30  Sup.  Ct.  299,  holding  right  to  cut  timber  docs  not  extend  to> 
lands  adjacent  to  mineral  lands ;  Pine  River  Logging  &  Improvement  Co. 
v.  United  States,  186  U.  S.  284,  46  L.  Ed.  1167,  22  Sup.  Ct.  922,  holding, 
under  act  February  16,  1889,  for  disposal  of  dead  timber  on  reservation, 
contracts  of  individual  Indians  for  such  timber  did  not  cover  all  such 
timber  on  reservation ;  Ghost  v.  United  States,  168  Fed.  848,  94  C.  C.  A. 
253,  holding  one  prospecting  for  coal  is  entitled  to  retain  coal  removed ; 
Teller  v.  United  States,  117  Fed.  580/54  C.  C.  A.  349,  holding  custom 
of  cutting  timber  before  entry  cannot  justify  intended  entryman's  cut- 
ting of  ties;  McQuillan  v.  Tanana  Electric  Co.,  3  Alaska,  120,  holding 
treble  damages  may  be  recovered  for  willful  removal  of  timber;  dis- 
senting opinion  in  United  States  v.  Price  Trading  Co.,  109  Fed.  249,  253, 
48  C.  C.  A.  331,  majority  holding  settlers  engaged  chief  y  in  other  pur- 
suits, who  cut  wood  for  public  lands  for  sale  for  domestic  purposes, 
are  not  required  to  make  record  of  sales  under  20  Stat.  88. 

Distinguished  in  United  States  v.  Copper  Queen  Min.  Co.,  7  Ariz.  87, 
60  Pac.  887,  by  act  of  June  3,  1878,  alien,  who  is  bona  fide  resident,  can 
cut  timber  from  mineral  land. 

Right  to  cut  timber  on  public  land.    Note,  70  L.  R.  A.  907. 

Presumption  is,  timber  cut  on  public  lands  Is  cut  illegally. 

Approved  in  United  States  v.  Gumm,  9  N.  M.  623,  58  Pac.  402,  follow- 
ing rule;  United  States  v.  Denver  etc.  R.  R.  Co.,  191  U.  S.  90,  91,  48 
L.  Ed.  108,  109,  24  Sup.  Ct.  34,  35,  holding  railroad  company  empowered 
to  take  timber  for  certain  purposes  has  burden  of  showing  a  taking  for 
such  purposes  when  sued  in  trover  by  United  States;  dissenting  opinion 
in  Stubbs  v.  United  States,  104  Fed.  992,  44  C.  C.  A.  292,  majority 
ordering  new  trial  where  charge  was  based  on  wrong  statute,  though 
defendant  did  not  sustain  burden  of  showing  timber  lawfully  cut. 

Distinguished  in  Stubbs  v.  United  States,  104  Fed.  991,  44  C.  C.  A.  292, 
holding  where  court's  charge  was  based  upon  wrong  statute  defendant 
entitled  to  new  trial,  though  not  sustaining  burden  of  showing  timber 
lawfully  cut. 

Title  to  timber  wrongfully  cut  on  public  lands  is  in  United  States; 
wrongdoer  has  no  possession  while  it  Is  piled  on  public  lands. 

Approved  in  Liberty  Bell  Gold  Min.  Co.  v.  Smuggler-Union  Min.  Co., 
203  Fed.  803,  122  C.  C.  A.  113,  holding  where  ore  was  willfully  re- 
moved from  mine,  value  of  finished  product  is  amount  recoverable; 
St.  Louis  etc.  Lumber  Co.  v.  United  States,  117  Fed.  181,  100  C.  C.  A. 
640,  holding  willful  taking  of  timber  will  not  authorize  punitive  damages ; 
Trustees  of  Dartmouth  College  v.  International  Paper  Co.,  132  Fed.  95, 
where  timber  cut  willfully  and  unlawfully,  defendant  liable  for  damages 
to  value  of  timber  after  cutting,  if  cut  in  good  faith,  value  before  being 
cut;  Cunningham  v.  Metropolitan  Lumber  Co.,  110  Fed.  336,  49  C.  C.  A. 
72,  holding  homestead  settler  can  give  no  title  to  timber  cut  before 
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perfecting  Ms  right  entitling  him  to  patent;  United  States  v.  United 
Verde  Copper  Co.,  8  Ariz.  188,  190,  71  Pac.  964,  955,  holding  timber 
may  be  taken  for  smelting  of  ore;  Mathews  v.  Great  Northern  Ry.  Co.,  7 
N.  U.  84,  72  N.  W.  1086,  owner  alone* can  recover  for  damage  to  prop- 
erty by  fire ;  Southern  Pac.  Co.  v.  Tomlinson,  163  U.  S.  375,  41  L.  Ed. 
196,  16  Snp.  Ct.  1173,  defendant'  has  interest  in  proper  apportionment 
among  plaintiffs,  or  single  judgment  against  it;  dissenting  opinion  in 
Teller  v.  United  States,  117  Fed.  585,  54  C.  C.  A.  349,  majority  holding 
contract  of  government  agent  releasing  ties  cut  on  public  land  on  de- 
fendant *s  agreement  to  pay  for  same  vested  title  in  defendant. 

Distinguished  in  Sullivan  v.  Schultz,  22  Mont.  544,  545,  57  Pac.  280, 
defendant  cannot  disregard  contract  for  tombstone  quarried  from  public 
lands. 

Admissibility  in  action  against  railroad  for  setting  fire  of  evidence 
of  other  fires  by  other  engines  to  prove  origin  of  fire.  Note,  12 
Ann.  Gas.  220. 

Weather  conditions  as  independent,  intervening,  efficient  cause. 
Note,  20  L.  R.  A.  (N.  8.)  94. 

Miscellaneous.  Cited  in  Union  Trust  Co.  v.  Wilson,  198  U.  S.  537, 
49  L.  EcL  1156,  25  Sup.  Ct.  766,  indorsement  to  third  party,  as  security, 
of  warehouse  receipt  for  goods  is  sufficient  delivery  against  attaching 
creditor;  Missouri  etc.  Ry.  Co.  v.  Starr,  22  Tex.  356,  55  S.  W.  395, 
holding  owner  of  timber  cut  by  trespasser  made  into  railroad  ties  and 
sold  may  recover  from  innocent  purchaser  value  of  timber  when  pur- 
chased by  him. 

162  U.  S.  383-399,  40  L.  Ed.  1009,  16  Sup.  Ot.  814,  McINTIBE  v.  McINTIBE. 

Will  of  personalty,  in  District  of  Columbia,  in  testator's  handwriting, 
requires  no  attestation. 

Approved  in  Mclntire  v.  Mclntire,  14  App.  D.  C.  342,  applying  rule; 
Campbell  v.  Porter,  162  U.  S.  484,  40  L.  Ed.  1046,  16  Sup.  Ct.  873, 
Supreme  Court  of  District  of  Columbia  cannot  probate  will  of  realty; 
Colonna  v.  Alton,  23  App.  D.  C.  301,  holding  Code,  section  1626,  re- 
quired attestation  of  such  wills. 

Miscellaneous.  Cited  in  Mclntire  v.  Mclntire,  192  U.  S.  120,  48  L.  Ed. 
371,  24  Sup.  Ct.  196,  reciting  history  of  litigation. 

163  U.  8.  399-404,  40  L.  Ed.  1015,  16  Sup.  Ot.  837,  FALMEB  v.  BABBETT. 

United  States,  acquiring  exclusive  control  over  ceded  land  only  while 
used  as  naval  hospital,  loses  it  by  lease  for  markets. 

Approved  in  United  States  v.  Tucker,  122  Fed.  521,  holding  United 
States  has  exclusive  jurisdiction  to  punish  offenses  committed  on  land 
purchased  from  State  for  locks  and  dams  on  navigable  river;  NewcOmb 
v.  Rockport,  183  Mass.  78,  66  N.  E.  589,  holding  town  on  mainland  can- 
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not  be  compelled  to  build  schoolhouse  on  Thatcher's  island  or  to  furnish 
transportation  for  children  to  attend  school  on  mainland. 

Miscellaneous.  Cited  in  Brown  v.  Inhabitants  of  Nahant,  213  Mass. 
275,  100  N.  E.  551,  holding  United  States  could  legislate  regarding  sale 
of  liquor  on  land  ceded  for  fort. 

162  U.  8.  404r409,  40  L.  Ed.  1017,  16  Sup.  Ot.  808,  KELSEY  ▼.  OROWTHEB. 

Specific  performance  cannot  be  enforced  by  vendee  failing  to  offer  pay. 
meat,  though  vendor  omits  abstract  of  title. 

Approved  in  Coughran  v.  Bigelow,  164  U.  S.  310,  311,  41  L.  Ed.  447, 17 
Sup.  Ct.  120,  vendee's  delay  in  payment  releases  vendor's  surety,  though 
vendor  waive  rights;  Gaines  v.  Chew,  167  Fed.  635,  holding  time  is 
essence  of  contract  to  purchase  property  of  speculative  value;  Lacey  v. 
Thomas,  164  Fed.  627,  refusing  to  enforce  contract  where  there  was 
variance  between  offer  and  acceptance ;  Pollock  v.  Riddick,  161  Fed. 
282,  88  C.  C.  A.  326,  holding  tender  must  be  made  before  expiration  of 
option;  Michigan  Home. Colony  Co.  v.  Tabor,  141  Fed.  336,  72  C.  C.  A. 
480,  to  compel  specific  performance  under  contract  reciting  certain  pay- 
ment, balance  became  due  on  certain  date  when  deed  to  be  executed  on 
demand,  payment  or  tender  necessary;  Woods  v.  McGraw,  127  Fed.  917, 
63  C.  C.  A.  556,  holding  equity  will  not  enforce  option  after  time  pro- 
vided for  exercising  same  has  expired;  Federal  Oil  Co.  v.  Western  Oil 
Co.,  121  Fed.  677,  57  C.  C.  A.  428,  holding  lessee  of  oil  land  cannot  get 
specific  performance  of  lease  where  no  well  was  sunk  as  required  by 
lease;  Kentucky  Distilleries  etc.  Co.  v.  Warwick  Co.,  109  Fed.  283,  48 
C.  C.  A.  363,  holding  purchaser  of  realty,  under  contract  requiring 
deposit  of  price  by  certain  day,  cannot  obtain  specific  performance  with- 
out showing  deposit  or  tender;  James  v.  Darby,  100  Fed.  228,  40  C.  C.  A. 
341,  holding  letter  of  option-holder  accepting  "if  details  are  satisfac- 
torily arranged/ '  and  if  abstract  is  furnished  is  no  acceptance;  Indiana 
etc  Lumber  etc.  Co.  v.  Pharr,  82  Ark.  582,  583, 102  S.  W.  689,  690,  hold- 
ing owner  of  land  must  return  option  money  where  title  proves  imper- 
fect; Prairie  Development  Co.  v.  Leiberg,  15  Idaho,  395,  98  Pac.  621, 
holding  vendor  need  not  notify  vendee  of  forfeiture;  Idaho  Gold  Min. 
Co.  v.  Union  Min.  etc.  Co.,  5  Idaho,  118,  47  Pac.  98,  holding  purchaser 
of  mining  property  failing  to  work  mines  and  pay  royalties  as  agreed 
relieves  vendor  from  placing  deed  in  escrow;  Winders  v.  Kenan,  161 
N.  C.  634,  77  S.  E.  689,  holding  notice  of  intention  to  buy  is  not  ac- 
ceptance of  option;  Pearson  v.  Millard,  150  N.  C.  308,  63  S.  E.  1055, 
holding  statement  that  he  is  ready  to  pay  agreed  price  is  sufficient  ac- 
acceptance  of  option ;  Davis  v.  Brigham,  56  Or.  47,  Ann.  Gas.  1912B,  1340, 
107  Pac.  963,  holding  one  having  no  authority  cannot  give  valid  accept- 
ance; Hanschka  v.  Vodopick,  20  6.  D.  554,  108  N.  W.  29,  holding  where 
option  was  abandoned  amount  paid  on  purchase  price  could  not  be  re- 
covered;  Washington  v.  Rosario  Mining  etc.  Co.,  28  Tex.  Civ.  434,  440, 
441j  67  S.  W.  462,  465,  466,  holding  where  vendors  did  not  tender  pay- 
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mcnt,  but  objected  to  title  wbere  such  title  was  not  mentioned  in  option, 
no  acceptance  of  option  was  shown;  Olsen  v.  Northern  S.  S.  Co,,  70 
Wash.  496,  127  Pac.  113,  holding  failure  to  answer  letter  is  not  waiver 
of  tender;  dissenting  opinion  in  Eastern  Oregon  Land  Co.  v.  Moody,  198 
Fed.  25,  119  C.  C.  A.  135,  majority  holding  offer  to  pay  "balance  due" 
is  not  sufficient  tender;  dissenting  opinion  in  Kauffman  v.  Raeder,  108 
Fed.  188,  54  L.  R.  A.  247,  47  C.  C.  A.  278,  majority  holding  party  par- 
tially performing  contract  may  maintain  action  for  specific  performance 
against  party  benefiting  thereby. 

Distinguished  in  Eastern  Oregon  Land  Co.  v.  Moody,  198  Fed.  17,  119 
C.  C.  A.  135,  holding  offer  to  pay  "balance  due"  was  not  sufficient 
tender;  Blanton  v.  Kentucky  Distilleries  &  Warehouse  Co.,  120  Fed.  348, 
holding  tender  of  deed  by  vendor  is  not  condition  of  suit  for  specific 
performance  where  vendee  has  notified  him  of  intent  not  to  perform; 
Kauffman  v.  Raeder,  108  Fed.  181,  54  L.  R,  A.  247,  47  C.  C.  A.  278, 
holding  party  to  contract  partially  performing  same  may  maintain  action 
for  specific  performance  or  for  damages;  Robinson  v.  Collier,  53  Tex. 
Civ.  289,  115  S.  W.  917,  holding  time  is  not  essence  of  contract  in  ab- 
sence of  provision  to  that  effect. 

Payment  or  tender  of  purchase  price  as  condition  precedent  to  right 
of  purchase  to  specific  performance  of  contract  for  sale  of  land 
Note,  4  Ann.  Oas.  852. 

Tender  or  payment  as  condition  precedent  to  suit  for  specific  per- 
formance of  option  contract  to  convey  realty.  Note,  24  L.  R.  A. 
(N.  S.)  92. 

Vendor's  duty  as  to  abstract  of  title.  Note,  43  L.  R.  A.  (N.  S.)  49, 
50. 

162  U.  S.  410-411,   40  L.  Ed.   1020,   16  Sup.  Ot.   797,  MONTGOMERY  V. 
UNITED  STATES. 

Embezzling  postofflce  clerk  cannot  defend  on  ground  that  embezzled 
letter  was  a  decoy. 

Approved  in  Hall  v.  United  States,  168  U.  S.  637,  640,  42  L.  Ed.  608, 
609,  18  Sup.  Ct.  239,  240  (affirming  76  Fed.  568),  and  Scott  v.  United 
States,  172  U.  S.  349,  43  L.  Ed.  473,  19  Sup.  Ct.  211,  decoy  letter  with 
fictitious  address  is  treated  as  real  letter  intended  for  delivery;  Mc- 
Shann  v.  United  States,  231  Fed.  926,  holding  letters  deposited  in  mails 
by  postal  inspectors  are  letters  intended  to  be  conveyed  by  mail;  Gold- 
man v.  United  States,  220  Fed.  62,  135  C.  C.  A.  625,  holding  fact  that 
letter  was  decoy  does  not  make  it  any  less  an  offense;  Ennfs  v.  United 
States,  154  Fed.  844,  83  C.  C.  A.  478,  holding  letter  in  dead  pigeon-hole 
did  not  cease  to  be  mail  matter;  Alexis  v.  United  States,  129  Fed.  65, 
63  C.  C.  A.  502,  where  indictment  charges  embezzling  from  mail  package 
addressed  to  L.  Krowder,  fact  that  it  was  addressed  to  L.  Krower  no 
variance;  State  v.  Smith,  33  Nev.  451,  117  Pac.  22,  holding  fact  that 
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mine  watchman  did  not  object  to  taking  of  ore  did  not  amount  to  con- 
sent of  company. 

Criminal  uses  of  the  United  States  mail.    Note,  68  Am.  St.  Rep. 
60S. 

Effect  of  consent  to  crime  by  persons  injured  thereby.    Note,  72 
Am.  St.  Rep.  701. 

Decoy  letter  as  subject  of  embezzlement  or  larceny  under  postal 
laws.    Note,  4  Ann.  Oas.  878. 

Instigation  or  consent  to  crime  for  purpose  of  detecting  criminal 
as  defense.    Note,  80  L.  R.  A.  (N.  S.)  949. 

162  17.  S.  411-416,  40  L.  Ed.  1020,  16  Sup.  Ct.  802,  BRYAN  V.  KALES. 

Ejectment  is  not  maintainable  against  mortgagee  in   possession,  by 
holder  of  bare  title,  not  tendering  payment. 

Approved  in  Burns  v.  Hiatt,  149  Cal.  621,  624,  626,  117  Am.  St  Rep. 
167,  87  Pac.  197,  198,  199,  holding  tender  of  payment  must  be  made 
before  action  to  quiet  title  will  be  allowed  against  mortgagee ;  Chambers 
v.  Bookman,  67  S.  C.  455,  46  S.  E.  46,  and  Stouffer  v.  Harlan,  68  Kan. 
140,  64  L.  R.  A.  820,  74  Pac.  612,  both  holding  party  taking  possession 
under  color  of  foreclosure  proceeding  in  good  faith,  however  defective, 
may  not  be  dispossessed  without  payment;  Sims  v.  Steadman,  62  S.  C. 
305,  40  S.  E.  679,  holding  heirs  of  mortgagor  cannot  recover  possession 
from  purchasers  honestly  claiming  under  deed  executed  under  defective 
power  of  sale  in  mortgage  without  paying  debt ;  Walker  v.  Warner,  179  111. 
24,  70  Am.  St.  Rep.  87,  53  N.  E.  597,  grantee  of  equity  of  redemption 
not  party  to  foreclosure  can  sue  only  in  equity;  Bryan  v.  Brasius,  162 
U.  S.  418,  40  L.  Ed.  1023,  16  Sup.  Ct.  804,  nor  against  mortgagee's 
alienees;  Robinson  v.  Alabama  etc.  Mfg.  Co.,  89  Fed.  230,  good-faith 
purchaser  in  possession  under  erroneous  decree  is  liable  only  for  profits 
earned ;  Chase  v.  Driver,  92  Fed.  786,  34  C.  C.  A.  668,  arguendo. 

Right  of  one  in  possession  claiming  under  void  foreclosure.    Note, 
40  L.  R.  A  (N.  S.)  839,  844. 

168  U.  8.  416-419,  40  L.  Ed.  1028,  16  Sup.  Ot.  803,  BRYAN  v.  BRASIUS. 

Mortgagor  cannot  recover  in  ejectment  against  mortgagee  or  claimants 
under  him,  in  possession,  after  breach. 

Approved  in  Chesapeake  Beach  Ry.  Co.  v.  Washington  etc.  R.  R.  Co., 
199  U.  S.  251,  50  L.  Ed.  178,  26  Sup.  Ct.  25,  deed  from  trustee  in  mort- 
gage conveys  his  title  although  reciting  decree  of  foreclosure ;  Romig  v. 
Gillett,  187  U.  S.  117,  47  L.  Ed.  100,  23  Sup.  Ct.  42,  holding  grantee  of 
purchaser  at  foreclosure  sale  cannot  be  ousted  by  mortgage  claimant 
without  payment  of  debt  because  of  insufficiency  of  affidavit  for  publica- 
tion of  summons;  Haggart  v.  Wilczinski,  143  Fed.  26,  74  C.  C.  A.  176, 
mortgagee  holding  under  foreclosure  sale  void  for  invalidity  in  appoint- 
ment of  trustee  can  maintain  suit  to  compel  mortgagor  to  affirm  or 
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disaffirm  and  for  judicial  foreclosure;  Burns  v.  Hiatt,  149  Cal.  621, 117 
Am.  St.  Rep.  157,  87  Pac.  197,  holding  tender  of  payment  must  be  made 
before  suit  to  quiet  title  will  be  allowed  against  mortgagee;  Wilkes  v. 
Wilkes,  18  App.  D.  C.  97,  holding  ejectment  will  not  lie  against  widow 
of  grantor  in  deed  of  trust;  Finlayson  v.  Peterson,  11  N.  D.  54,  89  N.  W. 
860,  holding  defendant,  a  tax  purchaser  from  mortgagee,  entering  with 
mortgagor's  consent,  cannot  be  ousted  without  payment  of  debt  and 
tax  claims;  Stouffer  v.  Harlan,  68  Kan.  140,  64  L.  R.  A.  820,  74  Pae. 
612;  Equitable  Mortgage  Co.  v.  Gray,  68  Kan.  102,  74  Pac.  615, 
Chambers  v.  Bookman,  67  S.*  C.  455,  46  S.  E.  46,  and  Investment 
Securities  Co.  v.  Adams,  37  Wash.  217,  79  Pac.  626,  all  holding  mort- 
gagee holding  under  sheriff's  deed  founded  on  foreclosurre  decree  void 
for  lack  of  necessary  party,  cannot  be  dispossessed  without  payment; 
Gillett  v.  Romig,  17  Okl.  336,  87  Pac.  328,  holding  mortgagee  cannot  be 
dispossessed  while  mortgage  remains  unsatisfied;  Sims  v.  Steadman,  62 
S.  C.  305,  40  S.  E.  679,  holding  heirs  of  mortgagor  cannot  without  pay- 
ing debt  recover  possession  from  purchaser  honestly  claiming  under  deed 
executed  under  defective  power  of  sale;  Bryan  v.  Pinney^l62  U.  S.  419, 
40  L.  Ed.  1023,  16  Sup.  Ct.  805,  following  rule;  Chase  v.  Driver,  92  Fed. 
786,  34  C.  C.  A.  668,  arguendo. 

Right  of  one  in  possession  claiming  under  void  foreclosure.    Note, 
40  L.  R.  A.  (N.  S.)  839,  844,  845,  846. 

Mortgagee's  interest  as  such  passes  to  purchaser  at  Judicial  sale,  though 
right  of  redemption  not  barred. 

Approved  in  President  etc.  of  Pacific  University  v.  Keene,  59  Or.  504, 
117  Pac.  427,  holding  remainderman  of  mortgagor  has  right  of  redemp- 
tion; Harding  v.  Garber,  20  Okl.  19,  93  Pac.  543,  holding  mortgagee  in 
possession  may  be  deposed  by  appointment  of  receiver;  Deck  v.  Whit- 
man, 96  Fed.  886,  State  statutes  govern  foreclosure  proceedings;  dis- 
senting opinion  in  Jennings  v.  Parr,  51  S.  C.  212,  28  S.  E.  83,  majority 
distinguishing  under  facts. 

Whether  limitation  runs  against  mortgagee  in  possession.    Note,  34 
L.  R.  A.  (N.  8.)  857. 

168  U.  8.  419,  40  L.  Ed.  1083,  16  Sup.  Ot  604,  BRYAN  v.  PUTNEY. 

Right  of  one  in  possession  claiming  under  void  foreclosure.    Note, 
40  L.  R.  A.  (N.  8.)  839,  844.   . 

168  U.  8.  480-485,  40  L.  Ed.  1033,  16  Sup.  Ct.  798,  ANDREWS  v.  UNITED 
STATES. 

Detective  who  wrote  letters,  eliciting  obscene  matter  through  the  mails, 
may  testify  In  prosecution  therefor. 

Approved  in  Price  v.  United  States,  165  U.  S.  315,  41  L.  Ed.  729,  17 
Sup.  Ct.  368,  following  rule ;  Jung  Quey  v.  United  States,  222  Fed.  772, 
138  C.  C.  A.  314,  holding  fact  that  United  States  officials  allowed  opium 
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to  be  taken  ashore  for  purpose  of  detection  is  no  defense  to  prosecution ; 
Goldman  v.  United  States,  220  Fed.  62,  135  C.  C.  A.  625,  holding  fact 
that  fraudulent  letters  were  taken  from  box  at  instance  of  inspector  is 
no  defense;  Shepard  v.  United  States,  160  Fed.  593,  87  C.  C.  A.  486, 
holding  fact  that  detectives  solicited  letters  does  not  make  them  accom- 
plices; Kemp  v.  United  States,  41  App.  D.  C.  546,  51  L.  R.  A.  (N.  S.) 
825,  holding  postal  inspector  may  solicit  obscene  letter;  State  v.  Gibbs, 
109  Minn.  230,  123  N.  W.  811,  applying  rule  where  officers  solicited 
unlawful  sale  of  liquor;  State  v.  Ice  &  Fuel  Co.,  166  N.  C.  406,  Ann. 
Oaa.  1916C,  728,  52  L.  R.  A.  (N.  8.)  219,  81  S.  E.  957,  applying  rule 
where  prosecutor  purchased  coal  to  determine  whether  accused  sold  at 
short  weight;  Moss  v.  State,  4  Okl.  Cr.  251,  111  Pac.  952,  holding  in- 
spector may  solicit  unlawful  sale  of  liquor;  State  v.  Littooy,  52  Wash. 
94,  17  Ann.  Oas.  292,  100  Pac.  173,  holding  fact  that  work  was  solicited 
by  inspector  is  no  defense  to  prosecution  for  practicing  dentistry  with- 
out license. 

Effect  of  consent  to  crime  by  persons  injured  thereby.    Note,  72 
Am.  St;  Rep.  701. 

Inducement  to  commit  offense  with  view  to  prosecution  therefor  as 
defense  to  such  prosecution.    Note,  17  Ann.  Gas.  297. 

Instigation  or  consent  to  crime  for  purpose  of  detecting  criminal  as 
defense.    Note,  80  L.  R.  A.  (N.  S.)  949. 

Mailing  of  letter  with  obscene  matter  Is  an  offense  under  Revised  Stat- 
utes; section  3893,  although  only  address  on  envelope. 

Distinguished  in  Middleby  v.  Effler,  118  Fed.  263,  55  C.  C.  A.  355, 
holding  charge  that  plaintiff  had  written  scurrilous  anonymous  letters 
claimed  to  be  "a  State  prison  offense"  states  no  crime  against  United 
States. 

-     "Letter,"  as  used  In  Revised  Statutes,  section  3893,  respecting  obscene 
matter,  Includes  private  sealed  letter. 

Approved  in  United  States  v.  Musgrave,  160  Fed.  706,  holding  fact 
that  .obscene  letter  was  sent  to  wife  is  no  defense. 

Distinguished  in  United  States  v.  Wroblenski,  118  Fed.  496,  holding 
sealed  private  letter  charging  writer's  mother  with  adultery  is  not 
"lewd  and  lascivious' '  within  Rev.  Stats.,  §3893. 

Criminal  uses  of  the  United  States  mail.    Note,  58  Am.  St.  Rep. 
597. 

Where  record  does  not  show  Instructions  given,  they  will  be  presumed 
to  cover  rejected  Instructions  complained  of. 

Approved  in  Saito  v.  United  States,  141  Fed.  655,  72  C.  C.  A.  647, 
following  rule ;  Northern  Pac.  Ry.  Co.  v.  Tynan,  119  Fed.  294,  56  C.  C.  A. 
192,  holding  where  record  does  not  contain  entire  charge,  charge  as 
given  will  be  presumed  to  present  substance  of  refused  instructions. 
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Distinguished  in  Chapman  v.  Reynolds,  77  Fed.  276,  23  C.  C.  A.  166, 
where  counsel  treated  point  as  if  properly  presented. 

Miscellaneous.    Cited  in  Timmons  v.  United  States,  85  Fed.  207,  30 
C.  C.  A.  74,  for  form  of  indictment. 

162  17.  S.  425-434,  40  L.  Ed.  1025,  1«  Sup.  Ot  805,  DASHIELL  T.  GR06- 
VENOB. 

Patenting  of  machine  is  some  evidence  of  its  operativeness  as  well  as 
utility. 

Approved  in  E.  L.  Watrous  Mfg.  Co.  y.  American  Hdw.  Mfg.  Co., 
161  Fed.  364,  and  Hyde  v.  Minerals  Separation,  214  Fed.  105,  130 
C.  C.  A.  576,  both  holding  paper  patent  is  sufficient  to  show  anticipa- 
tion; National  Chemical  etc.  Co.  v.  Swift  &  Co.,  104  Fed.  92,  43  C.  C.  A. 
421,  holding  void  Van  Ruymbeke  patent  No.  367,732,  for  a  fertilizer; 
E.  M.  Miller  Co.  v.  Meriden  Bronze  Co.,  80  Fed.  525,  defendant  has  not 
burden  of  proving  usefulness  of  prior  patents  relied  on  as  anticipating; 
Universal  Winding  Co.  v.  Willimantic  Linen  Co.,  82  Fed.  233,  prior  pat- 
€11t  may  De  use(i  to  negative  infringement  of  later;  Patent  Button  Co. 
J-  Scovill  Mfg.  Co.,  92  Fed.  154,  minor  defects  in  construction  do  not 
estroy  anticipatory  character  of  invention. 

c*g***uier  state  of  art,  Seabury**  patent,  No.  425,584,  for  breqph-loading 
JQZ&J^  mast  be  limited  to  precise  mechanism  described,  and  Is  not  in- 
^W  by  Dashiell  patent,  No.  468,331. 

^/^^*f«ved  in  Westinghouse  Mach.  Co.  v.  General  Electric  Co.,  199 

^  €3,  holding  conception  of  mind  is  not  completed  invention;  New 

Motor  Co.  v.  B.  F.  Sturtevant  Co.,  140  Fed.  869,  Burke  patent 

,518,   for   electric   motor,   and   Bliss   patent   No.   669,574,   for 

electric  machine,  infringed  by  patent  No.  275,549  and  Thomson- 

unpatented  apparatus ;  Westinghouse  Air  Brake  Co.  v.  Christen- 

:.  Co.,  128  Fed.  442,  63  C.  C.  A.  179,  upholding  Boyden  patent 

,134,  for  automatic  airbrake  valve  mechanism  as  confined  by 

^^^Uts  as  shown;  Union  Writing  Machine  Co.  v.  Domestic  Sewing 

^fKiVxi*^  Co.,  109  Fed.  90,  48  C.  C.  A.  244,  holding  Brook's  patent  No. 

Jr^P^5^,  for  typewriting  machine,  as  construed  is  not  infringed;  Wirt 

4'       ^^elly,  84  Fed.  892,  anticipatory  effect  of  patent  is  not  to  be  implied 

^^tid  fair  construction;  Union  Writing-Mach.  Co.  v.  Domestic  Sewing 

y-**A.  Co.,  95  Fed.  144,  construing  strictly  Brooks'  patent  for  typewriter. 

^•ight  to  patent  for  application  of  eld  mechanical  process  or  con- 
trivance to  analogous  purpose.    Note,  20  E.  R.  G.  123. 

Use  of  different  mechanical  method  for  producing  result  as  in- 
fringement.   Note,  20  £.  R.  0.  689. 

Remedy  against  government  or  its  agents  for  infringement  of  pat- 
ent rights.    Note,  15  Ann.  Gas.  1110. 

Equitable  relief  against  judgments  procured  by  perjured  testimony* 
Note,  3  Ann.  Gas.  84. 
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Miscellaneous.  Cited  in  International  Postal  Supply  Co.  v.  Brace, 
114  Fed.  515,  sustaining  plea  of  postmaster  that  alleged  infringing 
machines  were  introduced  into  his  office  by  postal  authorities  and  used 
by  their  direction. 

168  U.  8.  485-488,  40  L.  Ed.  1080,  OBAVEB  T.  FATJROT, 

Circuit  Court  of  Appeals  can  only  certify  to  Supreme  Court  questions 
of  law,  not  of  fact,  or  of  law  and  fact. 

Approved  in  Cross  v.  Evans,  167  U.  S.  63,  42  L.  Ed.  78,  17  Sup.  Ct. 
734,  and  McHenry  v.  Alford,  168  U.  S.  658,  42  L.  Ed.  617,  18  Sup..  Ct. 
245,  following  rule ;  Stratton  's  Independence  v.  Howbert,  231  U.  S.  422, 
58  L.  Ed.  295,  34  Sup.  Ct.  136,  holding  questions  of  fact  will  not  be  con- 
sidered ;  Chicago  etc.  Ry.  Co.  v.  Williams,  205  U.  S.  453,  51  L.  Ed.  878, 
27  Sup.  Ct.  559,  refusing  to  consider  certificate  of  mixed  law  and  fact. 

Rules  for  certification  of  questions  from  Circuit  Court  of  Appeals  are 
to  be  read  in  light  of  previous  rules  from  Circuit  Court. 

Approved  in  Felsenheld  v.  United  States,  186  U.  S.  134,  46  L.  Ed. 
1089,  22  Sup.  Ct.  743,  declining  to  answer  certified  questions  which 
invite  court  to  examine  entire  record;  Emsheimer  v.  New  Orleans,  186 
U.  S.  42,  46  L.  Ed.  1046,  22  Sup.  Ct.  774,  holding  Supreme  Court  will 
not  answer  certified  question  where  certificate  does  not  specify  facts  on 
which  question  rests  but  whole  record  is  certified;  United  States  v. 
Union  Pac.  Ry.  Co.,  168  U.  S.  512,  42  L.  Ed.  561,  18  Sup.  Ct.  169,  hold- 
ing certificate  which  brings  up  whole  case  insufficient;  United  States  v. 
Gleeson,  90  Fed.  778,  33  C.  C.  A.  272,  arguendo. 

Perjury  as  ground  for  relief  against  judgment.    Note,  10  L.  R.  A. 
(N.  S.)  229. 

168  U.  8.  439-466,  40  L.  Ed.  1032,  BLAGGE  v.  BALCH. 

Payments  of  French  spoliation  claims  by  act  of  1891  are  gratuities, 
not  matter  of  right. 

Approved  in  Buchanan  v.  Patterson,  190  U.  S.  362,  363,  47  L.  Ed. 
1096,  1097,  23  Sup.  Ct.  767,  holding  Act  1899,  appropriating  for  pay- 
ment of  French  spoliation  claims,  meant  to  include  next  of  kin  of 
sufferers  and  not  assignees  in  bankruptcy;  Healey  v.  Cole,  95  Me.  267,  49 
Atl.  1066,  holding  appropriation  for  French  spoliation  claims  was  mere 
gratuity ;  Ex  parte  Johnson,  63  S.  C.  208,  41  S.  E.  309,  holding  personal 
representative  of  deceased  member  of  firm  is  not  proper  party  to  pro- 
ceeding by  representative  of  surviving  member  for  distribution  of  fund ; 
United  States  v.  Realty  Co.,  163  U.  S.  442,  41  L.  Ed.  220,  16  Sup.  Ct. 
1126,  upholding  sugar  bounty  law;  Codman  v.  Brooks,  167  Mass.  501, 
46  N.  E.  102,  arguendo. 

Distinguished  in  Price  v.  Forrest,  173  U.  S.  428,  48  L.  Ed.  755, 19  Sup. 
Ct.  440,  under  act  directing  repayment  of  money  advanced  to  govern- 
ment. 
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French  spoliation  claims  are  payable  to  next  of  kin  of  bankrupt  claim- 
ant, by  act  of  1S91. 

Distinguished  in  Briggs  v.  Walker,  171  U.  S.  472,  43  L.  Ed.  246,  19 
Sup.  Ct.  3,  construing  special  act  for  relief  of  decedent's  estate. 

Next  of  kin  to  whom  bankrupt  French  spoliation  claimant's  claim  pay- 
able by  act  of  1891,  means  such  at  time  of  act. 

Approved  in  United  States  v.  Borcherling,  185  U.  S.  232,  46  L.  Ed. 
889,  22  Sup.  Ct.  611,  holding  payment  by  Secretary  of  Treasury  to  cred- 
itor of  United  States,  with  notice  of  appointment  of  receiver  in  State 
court,  is  no  bar  to  suit  by  receiver;  Carson  v.  Gore-Meenan  Co.,  229 
Fed.  768,  holding  in  action  for  wrongful  death  evidence  of  number  of 
beneficiaries  is  inadmissible;  Healey  v.  Cole,  95  Me.  277,  49  Atl.  1066, 
holding  money  appropriated  foiL  French  spoliation  claims  inured  to 
benefit  o£  next  of  kin  of  sufferers  existing  when  appropriation  made; 
Thurston  v.  Wilmer,  94  Md.  459,  460,  89  Am.  St.  Rep.  441,  51  Atl.  98, 
holding  awards  to  next  of  kin,  under  Act  1889,  constituting  part  of 
funds  appropriated  for  French  spoliation  claims,  are  not  subject  to 
garnishment ;  Patterson  v.  Buchanan,  92  Md.  347,  349,  48  Atl.  159,  160, 
holding  Act  1899,  appropriating  for  French  spoliation  claims,  meant  to 
benefit  next  of  kin  of  original  sufferers,  existing  when  act  passed ;  Rut- 
ledge  v.  Tunno,  69  S.  C.  412,  48  S.  E.  299,  under  South  Carolina  statute 
of  distribution,  bastard  child  does  not  take  as  heir  share  in  fund  set 
aside  for  French  spoliation  claim ;  Codman  v.  Brooks,  167  Mass.  502,  46 
N.  E.  102  (see  dissenting  opinion  in  167  Mass.  504,  46  N.  E.  103),  deter- 
mining next  of  kin  by  date  of  said  act,  not  decedent's  death. 

Personal  representative  cannot  represent  next  of  kin  of  French  spolia- 
tion claimant  unless  such  now  in  existence. 

Approved  in  Codman  v.  Brooks,  167  Mass.  503,  46  N.  E.  103,  and 
Sargent  v.  Sargent,  168  Mass.  424,  47  N.  E.  123,  arguendo. 

Distinguished  in  Nutt  v.  Forsythe,  84  Miss.  219,  36  South.  248,  repre- 
sentative of  deceased  heir  entitled  to  share  with  living  heir  in  distribu- 
tion of  money  appropriated  to  administrator  of  decedent  in  payment  of 
claim  against  government. 

"Next  of  kin,"  as  used  In  wills,  defined. 
Approved  in  Seaboard  Air  Line  Ry.  v.  Kenney,  240  U.  S.  496,  60 
L.  Ed.  766,  36  Sup.  Ct.  461,  holding  "next  of  kin"  is  determined  accord- 
ing to  local  law;  Southern  Pac.  Co.  v.  De  Valle  Da  Costa,  190  Fed.  694, 
111  C.  C.  A.  417,  holding  probate  court  may  appoint  administrator  to 
prosecute  action  for  wrongful  death ;  Smith  v.  Egan,  258  Mo.  577,  Ann. 
Caa,  1915D,  723,  167  S.  W.  972,  holding  evidence  showed  father  and 
mother  to  be  nearest  of  kin. 

Time  of  vesting  of  contingency  over  to  testator's  heirs  or  next  of 
kin     Note,  25  E.  R.  0.  697. 
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Miscellaneous.  Cited  in  Clarke's  Appeal,  70  Conn.  484,  40  Atl.  112, 
error  may  issue  direct  from  Federal  Supreme  Court  to  Superior  Court, 
acting  under  mandate;  Patterson  v.  Buchanan,  92  Md.  345,  348,  351',  48 
Atl.  158,  160,  161,  holding  Act  1899,  appropriating  funds  for  payment 
of  French  spoliation  claims,  meant  to  benefit  next  of  kin  existing  when 
act  passed;  Hadlock  v.  Brooks,  178  Mass.  440,  59  N.  E.  1014,  holding 
order  on  client  to  pay  attorney's  fees  on  final  distribution  of  certain 
sum  is  payable  on  making  of  final  order  for  distribution. 

1«2  U.  8.  466-478,  40  L.  Ed.  1039,  1*  Sup.  Ot.  859,  WAIiLACE  V.  UNITED 
STATES. 

Imminent  danger  of  accused  is  no  defense  if  he  brought  on  dispute 
with  homicidal  intent. 

Approved  in  Andersen  v.  United  Stages,  170  U.  S.  508,  42  L.  Ed.  1125, 
18  Sup.  Ct.  696,  following  rule;  United  States  v.  Lewis,  111  Fed.  635, 
charging  jury  that  self-defense  cannot  be  set  up  by  one  who  brought 
such  necessity  upon  himself. 

Homicide,  by  accused  embarking  in  quarrel  with  no  felonious  intent, 
reasonably  believing  in  his  imminent  danger,  is  not  murder. 

Approved  in  Vance  v.  Territory,  3  Okl.  Cr.  219,  105  Pac.  312,  apply- 
ing rule ;  Collins  v.  State,  102  Ark.  186, 143  S.  W.  1077,  holding  accused 
may  show  crime  committed  in  sudden  heat  of  passion ;  Williams  v.  State, 
100  Ark.  224,  139  S.  W.  1121,  holding  failure  to  give  instruction  as  to 
manslaughter  could  not  be  complained  of  where  court  instructed  as  to 
acquittal;  Pickett  v.  State,  91  Ark.  575,  121  S.  W.  734,  holding  where 
accused  erroneously  believed  companion  of  deceased  was  reaching  for 
gun,  court  should  instruct  as  to  manslaughter;  People  v.  Hayes,  9  Cal. 
App.  307,  99  Pac.  388,  holding  homicide  committed  in  self-defense  is 
only  manslaughter;  Sacrini  v.  United  States,  38  App.  D.  C.  378,  hold- 
ing imminent  danger  is  tested  according  to  belief  reasonably  prudent 
person  would  entertain;  Davis  v.  United  States,  16  App.  D.  C.  456,  hold- 
ing where  there  was  no  justification  for  murder  court  should  not  instruct 
as  to  same;  State  v.  Gardner,  96  Minn.  329,  104  N.  W.  976,  doctrine 
that  accused  must  retreat  before  killing  in  self-defense  is  justifiable, 
inapplicable  where  deceased  was  reaching  for  gun  with  intent  to  shoot 
accused ;  State  v.  Huber,  38  Nev.  262, 148  Pac.  564,  holding  where  attack 
was  not  felonious  accused  may  plead  self-defense;  People  v.  Filippelli, 
173  N.  Y.  516,  66  N.  E.  404,  holding  one  commencing  quarrel  with  no 
intent  to  take  life  and  killing  other  in  self-defense  is  guilty  only  of 
manslaughter. 

Distinguished  in  Allison  v.  State,  74  Ark.  452,  454,  86  S.  W.  413,  pas- 
sion provoked  by  conductor's  refusal  to  let  defendant  ride  without  pay- 
ing insufficient  to  reduce  unlawful  homicide  to  manslaughter. 

Right  of  self-defense  by  one  who  has  made  an  attack,  voluntarily 
entered,  upon  a  reencounter.    Note,  109  Am.  St.  Eep.  811. 
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Mere  trespass  on  land  cannot  be  repelled  by  killing. 
Approved  in  Allen  v.  United  States,  164  U.  S.  498,  41  L.  Ed.  530,  17 
Sap.  Ct.  156,  simple  assault  does  not  justify  killing. 

Expulsion  of  trespasser.    Note,  93  Am.  St.  Rep.  258. 

It  is  for  jury  to  determine  effect  of  circumstances  tending  to  Qualify 
character  of  offense. 

Approved  in  Fidelity  Mut.  Life  Assn.  v.  Mettler,  185  U.  S.  321,  46 
L.  Ed.  931,  22  Sup.  Ct.  667,  holding  admissible  to  rebut  inference  of  con- 
spiracy evidence  of  family's  belief  as  to  fact  and  manner  of  death  of 
insured;  Hickey  v.  United  States,  168  Fed.  538,  22  L.  R.  A.  728,  93 
C.  C.  A.  616,  holding  one  charged  with  assault  with  dangerous  weapon 
cannot  be  convicted  of  simple  assault ;  United  States  v.  Lewis,  111  Fed. 
632,  633,  charging  that  jury  may  inquire  into  circumstances  of  killing 
and  if  facts  warrant  may  find  verdict  of  manslaughter;  Bowles  v.  Com- 
monwealth, 103  Va.  831,  48  S.  E.  532,  where  evidence  conflicting  as  to 
whether  or  not  deceased  armed,  was  error  for  court  to  refuse  charge  as 
to  self-defense. 

Where  intent  is  material,  accused  may  testify  in  his  own  behalf  as  to 
what  it  was. 

Approved  in  Buchanan  v.  United  States,  233  Fed.  259,  holding  de- 
fendants in  action  for  trespass  on  homestead  may  show  intent  by  evi- 
dence of  statements  which  third  persons  made  to  them;  Ryan  v.  Terri- 
tory, 12  Ariz.  211,  212,  100  Pac.  772,  holding  accused  may  testify  as  to 
intent  in  drawing  deadly  weapon ;  Lane  v.  State,  44  Fla.  115,  32  South. 
898,  defendant  is  competent  witness  to  testify  as  to  belief  as  to  neces- 
sity for  killing  to  protect  one's  life. 

Distinguished  in  Cuddy  v.  Clement,  115  Fed.  302,  53  C.  C.  A.  94,  hold- 
ing undisclosed  belief  of  vessel  owner  that  person  furnishing  supplies 
obtained  lien  cannot  overcome  presumption  of  no  lien. 

Admissibility  of  direct  testimony  by  party  to  action  as  to  his  inten- 
tion.   Note,  12  Ann.  Cas.  8. 

Right  of  one  to  testify  as  to  his  intent.    Note,  23  L.  R.  A.  (N.  S.) 
389. 

Admissibility  of  evidence  of  threats  in  prosecutions  for  homicide. 
Note,  89  Am.  St.  Rep.  704. 

Evidence   of   antecedent   threats  in   homicide.     Note,  3   L.   R.  A. 
(N.  S.)  525. 

162  U.  8.  478-489,  40  L.  Ed.  1044,  16  Sup.  Ct.  871,  CAMPBELL  v.  PORTER. 

Error  is  proper  way  to  review  District  Supreme  Court's  order  admitting 
will  to  probate. 

Approved  in  Craighead  v.  Alexander,  38  App.  D.  C.  234,  Ann.  Cas. 
19180,  847,  applying  rule;  Cariiio  v.  Insular  Government,  212  U.  S.  456, 
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53  L.  Ed.  596,  29  Sup.  Ct.  334,  holding  judgment  of  Supreme  Court  of 
Philippines  is  reviewable  by  Federal  Supreme  Court  on  writ  of  error. 

Distinguished  in  Kenaday  v.  Sinnott,  179  U.  S.  613,  45  L.  Ed.  344,  21 
Sup.  Ct.  236,  holding  accounting  by  executrix  in  Supreme  Court  of  Dis- 
trict of  Columbia  is  reviewable  by  appeal. 

Appealable  judgments  or  orders  in  probate  or  administration  pro- 
ceedings.   Note,  Ann.  Cas.  1913C,  851,  853. 

Supreme  Court  of  district  ha*  no  power  to  admit  a  will  or  codicil  to 
probate  as  devise  of  realty. 

Approved  in  Beyer  v.  Le  Fevre,  17  App.  D.  C.  247,  holding  bill  in 
equity  lies  to  revoke  probate  of  will  where  devise  is  of  equitable  char- 
acter; Perry  v.  Sweeny,  11  App.  D.  C.  412,  413,  holding  decree  of 
orphans'  court  admitting  will  to  probate  is  not  conclusive  in  action  of 
ejectment  regarding  property  devised  therein;  Webb  v.  Janney,  d  App. 
D.  C.  47,  holding  probate  of  will  is  not  even  prima  facie  evidence  of  due 
execution  as  regards  title  to  real  estate;  Chidsey  v.  Brooks,  130  Ga. 
220,  14  Ann.  Gas.  975,  60  S.  E.  530,  holding  title  to  lands  in  Georgia 
can  only  pass  by  will  where  same  has  been  executed  according  to  stat- 
utes of  that  State ;  Chew  v.  Tome,  93  Md.  256,  48  Atl.  705,  holding  pro- 
bate of  will  in  District  of  Columbia  by  court  having  no  authority  made 
defect  in  title  of  realty  devised  in  such  will. 

Miscellaneous.  Cited  in  Barbour  v.  Moore,  10  App.  D.  C.  53,  holding 
subscribing  witness  to  will  may  testify  as  to  his  signature  although  he 
has  no  recollection  of  signing. 

162  U.  8.  490-498,  40  L.  Ed.  1048,  16  Sup.  Ot.  869,  OREGON  ETC.  RY. 
CO.  v.  BKOTTOWE. 

Removal  cannot  be  had  merely  because  some  of  powers  of  railroad  are 
derived  from  Congress. 

Approved  in  Louisville  etc.  R.  R.  Co.  v.  Mottley,  211  U.  S.  154,  58 
L.  Ed.  128,  29  Sup.  Ct.  42,  holding  suit  to  compel  railroad  to  issue  passes 
does  not  raise  Federal  question. 

Removal  cannot  be  had  because  of  Federal  question  or  because  defend- 
ant a  Federal  corporation,  unless  complaint  shows  it. 

Approved  in  Minnesota  v.  Northern  Securities  Co.,  194  U.  S.  64,  48 
L.  Ed.  878,  24  Sup.  Ct.  598,  allegation  that  full  faith  and  credit  will 
be  denied  public  acts  of  Minnesota  by  allowing  combination  of  com- 
peting lines  does  not  raise  Federal  question;  Spencer  v.  Duplan  Silk 
Co.,  191  U.  S.  528,  48  L.  Ed.  289,  24  Sup.  Ct.  175,  holding  Circuit  Court 
decision  not  deprived  of  finality  by  existence  of  constitutional  question 
where  plaintiff's  pleadings  do  not  disclose  such  question;  Arkansas  v. 
Kansas  etc.  Coal  Co.,  183  U.  S.  190,  46  L,  Ed.  147,  22  Sup.  Ct.  49,  hold- 
ing Circuit  Court  cannot  create  jurisdiction  by  taking  judicial  notice 
that  importing  of  armed  men  means  bringing  them  through  adjoining 
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territory ;  Mountain  View  Min.  etc.  Co.  v.  McFadden,  180  U.  S.  535,  45 
L.  Ed.  656,  21  Sup.  Ct.  489,  holding  jurisdiction  cannot  be  supplied  by 
judicial  knowledge  of  facts  not  relied  on ;  Houston  &  Texas  Cent.  R.  R. 
Co.  v.  Texas,  177  U.  S.  78,  44  L.  Ed.  680,  20  Sup.  Ct.  549,  holding  de- 
fendant cannot  remove  suit  where  plaintiff's  statement  shows  no  Fed- 
eral question,  although  defendant's  defense  involves  constitutional 
question;  Florida  Cent.  etc.  R.  R.  Co.  v.  Bell,  176  U.  S.  328,  330,  44 
L.  Ed.  490,  20  Sup.  Ct.  402,  holding  plaintiff  cannot  create  jurisdiction 
by  anticipating  defendant's  defense;  Dewey  Min.  Co.  v.  Miller,  96  Fed. 
2,  following  rule;  Press  Pub.  Co.  v.  Monroe,  164  U.  S.  110,  41  L.  Ed. 
368,  17  Sup.  Ct.  41,  action  based  on  author's  common-law  rights  do  not 
involve  copyright  law;  Wise  v.  Nixon,  76  Fed.  6,  where  suit  to  quiet 
title  to  mining  claim  presented  only  issues  of  fact ;  California  Oil  etc. 
Co.  v.  Miller,  96  Fed.  18,  actual  dispute  over,  and  materiality  of,  Fed- 
eral point  must  appear;  State  v.  Three  Sisters  Irr.  Co.,  158  Fed.  348, 
holding  action  involving  reclamation  of  certain  desert  lands  was  one 
arising  under  laws  of  United  States;  Clark  v.  Southern  Pac.  Co.,  175 
Fed.  125,  holding  complaint  alleging  injury  resulting  from  negligence 
of  carrier  showed  cause  arising  under  Federal  Liability  Act;  South 
Carolina  v.  Virginia-Carolina  Chemical  Co.,  117  Fed.  729,  holding  suit 
by  State  to  subject  foreign  corporation  to  penalty  under  State  statute, 
with  no  mention  of  Federal  laws,  is  not  removable;  Shellenbarger  v. 
Fewel,  34  Okl.  85,  124  Pac.  620,  holding  cause  not  removable  because 
construction  of  United  States  statute  involved;  Choctaw  etc.  R.  Co.  v. 
Hendricks,  21  Okl.  141,  95  Pac.  972,  holding  complaint  showing  defend- 
ant railroad  to  be  organized  under  act  of  Congress  shows  removable  cause; 
Missouri  etc.  Ry.  Co.  v.  Hollan,  49  Tex.  Civ.  62,  107  S.  W.  647,  hold- 
ing action  for  injuries  occurring  in  Indian  Territory  is  not  necessarily 
removable;  International  etc.  Ry.  Co.  v.  Elder,  44  Tex.  Civ.  607,  99  S.  W. 
857,  holding  complaint  alleging  that  cars  were  not  coupled  according  to 
law  will  not  warrant  its  removal. 

Distinguished  in  Scott  v.  Choctaw  etc.  R.  R.  Co.,  112  Fed.  181,  182, 
holding  Federal  character  of  corporation  need  not  appear  in  complaint 
but  may  be  added  in  petition  for  removal;  Winters  v.  Drake,  102  Fed. 
546,  549,  holding  plaintiff  cannot  defeat  removal  of  suit  against  re- 
ceiver by  concealing  fact  of  tatter's  Federal  appointment. 

Departed  from  in  Greer  v.  Texas  etc.  Ry.  Co.,  17  Tex.  Civ.  App.  359, 
42  S.  W.  1040,  upholding  petition  alleging  Federal  charter  notwithstand- 
ing contrary  averment  in  complaint. 

Removal  petition  cannot  supply  omission  of  complaint  to  show  Federal 
question  or  that  defendant  a  Federal  corporation. 

Approved  in  Storm  Lake  Tub  etc.  Factory  v.  Minneapolis  etc.  R.  Co., 
209  Fed.  898,  applying  rule;  Oregon  etc.  Ry.  Co.  v.  Mullan,  162  U.  S. 
498,  40  L.  Ed.  1051,  16  Sup.  Ct.  871,  Oregon  etc.  Ry.  Co.  v.  Conlin, 
162  U.  S.  499,  40  L.  Ed.  1051,  16  Sup.  Ct.  871,  Florida  v.  Charlotte 
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Harbor  Phosphate  Co.,  74  Fed.  581,  20  C.  C.  A.  538,  Lincoln  v.  Lincoln 
St.  Ry.  Co.,  77  Fed.  659,  and  Darton  v.  Sperry,  71  Conn.  344,  41  AtL 
1053,  all  following  rule;  Kansas  v.  Atchison  etc.  Ry.  Co.,  77  Fed.  341r 
345,  anticipatory  averments  hi  complaint  will  not  support  removal  mr 
Argonaut  Min.  Co.  v.  Kennedy  Min.  etc.  Co.,  84  Fed.  2,  action  for  tres- 
pass on  mining  claim;  Cox  v.  Gilmer,  88  Fed.  347,  allegation*  in  com- 
plaint for  false  imprisonment  of  unconstitutionality  of  law  is  not  an- 
ticipatory; W.  G.  Coyle  &  Co.  v.  Stern,  193  Fed.  585,  113  C.  C.  A.  450, 
applying  rule  in  suit  to  seize  and  sell  vessel  under  mortgage. 

Distinguished  in  Texas  etc.  Ry.  Co.  v.  Cody,  166  XL  S.  608,  41  L.  Ed. 
1134,  17  Sup.  Ct.  704,  where  plaintiff's  averment  of  defendant's  incor- 
poration by  State  was  untrue ;  Order  of  R.  R.  Telegraphers  v.  Louisville 
etc.  R.  Co.,  148  Fed.  440,  failure  of  complaint  to  show  value  in  con- 
troversy cured  by  being  stated  in  petition  for  removal. 

Mere  name  of  defendant  does  not  bring  to  court's  attention  that  it  is 
a  Federal  corporation  entitled  to  removal. 

Distinguished  in  Texas  etc.  Ry.  Co.  v.  Cody,  166  U.  S.  610,  41  L.  Ed. 
1134,  17  Sup.  Ct.  705,  where  defendant  was  Federal  and  not  State  cor- 
poration. 

Excessiveness  of  verdicts  for  personal  injuries.    Note,  L.  R.  A. 
1915F,  352. 

162  U.  8.  488,  40  L.  Ed.  1051,  16  Sup.  Ot.  871,  OREGON  SHORT  LINE 
ETC.  BY.  CO.  v.  MULLAN. 

Not  cited. 

188  U.  8.  498-499,  40  T*  Ed.  1051,  16  Sup.  Ot.  871,  OREGON  SHORT  LINE 
ETC.  RT.  CO.  V.  CONLTN. 

Not  cited. 

168  U.  S.  499-511,  40  L.  Ed.  1051,  16  Sup.  Ct.  864,  ALBERTT  v.  UNITED 
STATES. 

Cherokee  treaty  of  1866,  giving  freedmen  rights  of  natives,  does  not 
make  them  Indians  within  criminal  law. 

Distinguished  in  United  States  v.  Miller,  105  Fed.  946,  holding  Indian 
furnishing  intoxicating  liquors  to  other  Indians  is  within  Rev.  Stats., 
§  2139,  amended  29  Stat.  506,  against  furnishing  Indians  with  liquor. 

Effect  of  Oklahoma  act  of  1890,  on  jurisdiction  of  disputes  between 
Indians,  stated. 

Approved  in  Lucas  v.  United  States,  163  U.  S.  614,  41  L.  Ed.  283,  16 
Sup.  Ct.  1169,  government  must  establish  jurisdiction  over  murder  of 
negro  of  doubtful  status;  Nofire  v.  United  States,  164  U.  S.  658,  41 
L.  Ed.  589,  17  Sup.  Ct.  212,  declining  jurisdiction  of  prosecution  of 
Indians  for  murder  of  adopted  white;  Raymond  v.  Raymond,  83  Fed. 
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723,  28  C.  C.  A.  38,  declining  jurisdiction  of  suit  between  adopted  white 
and  other  tribe  members. 

*. 
Federal  courts  may  prosecute  member  of  Oherokees  murdering  negro 

In  Indian  Territory. 

Approved  in   State  v.  Columbia  George,  39   Or.  134,  65  Pac.   606, 

holding,   under  act  Congress  March  3,  1885,  an  allottee  of  Umatilla 

reservation  committing  murder  on  reservation  is  triable  only  in  Federal 

courts. 

Jurisdiction  to  punish  crimes  by  or  against  Indians.    Note,  L.  R.  A. 
1915F,  588,  589. 

Husband  finding  man  trying  to  get  into  wife's  room  may  use  necessary 
force  to  prevent,  and  need  not  retreat. 

Approved  in  People  v.  Tomlins,  213  N.  Y.  243,  107  N.  E.  497,  holding 
owner  of  dwelling,  attacked  therein,  is  not  bound  to  flee. 

Distinguished  in  Allen  v.  United  States,  164  U.  S.  498,  41  L.  Ed.  530, 
17  Sup.  Ct.  156,  under  facts. 

Right  of  person  assaulted  on  his  own  premises  to  repel  attack  with- 
out retreating.    Note,  5  Ann.  Gas.  1000. 

"Retreat  to  the  wall"  in  homicide.    Note,  2  L.  R.  A.  (N.  S.)  56,  71. 

Assault  to  prevent  future  seduction  of  or  adultery  with  wife.    Note, 
18  L.  R.  A.  (N.  S.)  688. 

It  is  error  to  charge  that  flight  Is  confession  of  guilt. 

Approved  in  Starr  v.  United  States,  164  U.  S.  632,  41  L.  Ed.  579, 
17  Sup.  Ct.  225,  following  rule;  France  v.  State,  68  Ark.  533,  60  S.  W. 
238,  holding  evidence  that  defendant  left  the  State  to  avoid  imprison- 
ment because  of  inability  to  furnish  bond,  he  having  returned  later,  will 
not  alone  sustain  conviction;  People  v.  Gee  Gong,  15  Cal.  App.  33,  114 
Pac.  79,  holding  court  cannot  charge  that  flight  is  evidence  of  guilty 
mind;  State  v.  Poe,  123  Iowa,  127,  101  Am.  St.  Rep.  807,  98  N.  W.  591, 
charge  that  flight  is  presumptive  evidence  of  guilt  to  be  considered  as 
evidence  of  guilt  if  unexplained  is  error;  People  v.  Fiorentino,  197  N.  Y. 
568,  91  N.  E.  198,  reversing  case  where  same  instruction  was  given; 
Territory  v.  Lucero,  16  N.  M.  656,  39  L.  R.  A.  (N.  S.)  58,  120  Pac.  305, 
holding  flight  as  evidence  of  guilt  is  only  inference;  State  v.  Hogg,  64 
Or.  63,  129  Pac.  118,  holding  defendant  may  explain  flight  by  fear  of 
mob  violence;  State  v.  Osborne,  54  Or.  304,  20  Ann.  Oas.  627,  103  Pac. 
68,  and  Stewart  v.  United  States,  211  Fed.  45,  127  C.  C.  A.  477,  both 
holding  court  may  instruct  that  flight  is  evidence  for  jury's  considera- 
tion. 

Distinguished  in  Allen  v.  United  States,  164  U.  S.  499,  41  L.  Ed.  530, 
17  Sup.  Ct.  156,  flight  is  competent  evidence  tending  to  show  guilt; 
Betts  v.  United  States,  132  Fed.  234,  65  C.  C.  A.  452,  no  error  for  court 
XVH— 40 
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to  refuse'  to  charge,  that  if  defendant  hid  on  advice  of  counsel  while 
getting  bail  fixed,  no  inference  of  guilt. 

Flight  as  creating  presumption  of  guilt.  Note,  39*  L.  E.  A.  (N.  8.) 
59.    r 

163  U.  8.  512-528,  40  L.  Ed.  1057,  16  Sup.  Ot  885,  CENTRAL  PAC.  R.  R. 
OO.  v.  NEVADA. 

States  may  tax  unpatented  surveyed  lands  of  Pacific  railroads,  though 
costs  of  survey  not  paid. 

Approved  in  Northern  Pac.  Ry.  Co.  v.  Myers,  172  U.  S.  597,  599, 
43  L.  Ed.  567, 19  Sup.  Ct.  278,  following  rule ;  United  States  v.  Montana 
Lumber  etc.  Co.,  196  U.  S.  578,  49  L.  Ed.  605,  25  Sup.  Ct.  367,  where 
timber  cut  from  grant  of  odd-numbered  sections,  United  States  can 
recover  value  until  identification  by  government  survey;  Baltimore 
Shipbuilding  etc  Co.  v.  Baltimore,  195  U.  S.  382,  49  L.  Ed.  245,  25  Sup. 
Ct.  50,  government  may  tax  land  granted  to  corporation  for  drydock, 
reserving  right  to  free  use  and  providing  forfeiture  for  continued  unfit- 
ness ;  United  States  v.  Bonners  Ferry  Lumber  Co.,  184  Fed.  189,  holding 
before  survey  of  school  lands  Idaho  could  not  convey  timber  on 
Bame. 

Distinguished  in  Clearwater  Timber  Co.  v.  Shoshone  County,  155  Fed. 
628,  631,  holding  lands  selected  in  lieu  of  those  in  forest  reservation  are 
not  taxable  until  approved  by  Secretary  of  Interior;  Northern  Pac.  R.  R. 
Co.  v.  Galvin,  85  Fed.  812,  where  land  was  irregularly  listed;  Mint 
Realty  Co.  v.  City  of  Philadelphia,  218  Pa.  Ill,  11  Ann,  Oas.  388,  66 
Atl.  1132,  holding  where  United  States  reserves  title  to  land  until 
payment  is  made,  same  is  not  taxable;  Wildy  v.  Henry,  86  Wash.  391, 
150  Pac.  622,  holding  one  not  having  received  patent  is  not  liable  for 
taxes;  Page  v.  Pierce  Co.,  25  Wash.  9,  11,  13,  64  Pac.  802,  803,  804, 
holding  Puyallup  Indian  reservation  lands  sold,  under  27  Stat.  612, 
under  deed  to  be  effective  only  on  full  payment  are  not  taxable  against 

vendee. 

< 

Taxes  may  be  collected  by  State  on  railway  grant,  though  possibly  some 
of  It  may  be  mineral  land  and  not  actually  pass. 

Approved  in  Maish  v.  Arizona,  164  U.  S.  609,  41  L.  Ed.  571,  17  Sup. 
Ct.  197,  Mexican  grantee  has  taxable  interest;  Northern  Pac.  Ry.  Co.  v. 
Myers,  172  U.  S.1598,  43  L.  Ed.  567,  19  Sup.  Ct.  279,  (affirming  83  Fed. 
362,  28  C.  C.  A.  412),  where  patents  were  withheld  pending  investiga- 
tion of  land's  character;  Baltimore  Shipbuilding  &  Dry  Dock  Co.  v. 
Baltimore,  97  Md.  99,  54  Atl.  624,  holding  property  right  in  land  con- 
veyed on  condition  of  construction  and  maintenance  of  dry  dock,  other- 
wise to  revert  to  government,  is  taxable  by  city  and  State. 

Exemption  from  taxation  or  assessments  of  lands  owned  by  gov- 
ernmental bodies  or  in  which  they  have  an  interest.  Note,  132 
Am.  St.  Rep.  343. 
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Liability  of  State  taxation  of  United  States  property  granted  or 
sold  by  government,  but  to  which  government  still  holds  legal 
title.    Note,  11  Ann.  Gas.  393. 

Necessity  that  State  statute,  inoperative  because  of  conflict  with 
Federal  law,  be  re-enacted  after  change  in  Federal  law.  Note, 
19  Ann.  Gas.  606. 

Effect  of  removal  of  constitutional  objections  to  statute.  Note, 
48  L.  B.  A.  (N.  S.)  350. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  R.  A.  575. 

Approved  in  Olds  v.  Little  Horse  Creefc  Cattle  Co.,  22  Wyo.  355,  140 
Pac.  1010,  holding  one  having  option  to  purchase  land  is  not  liable  for 
taxes. 

Miscellaneous.  Cited  in  Montana  Catholic  Missions  v.  Missoula  Co., 
200  U.  S.  128,  50  L.  Ed.  402,  26  Sup.  Ct.  197,  claim  that  cattle  belonging 
to  Jesuit  society  engaged  in  teaching  Indians  should  be  exempt,  raises 
no  Federal  question;  West  Virginia  v.  Adams  Express  Co.,  219  Fed. 
801,  135  C.  C.  A.  464,  holding  Federal  courts  not  bound  to  follow  de- 
cision of  State  court  that  Webb-Kenyon  Act  did  not  apply  to  certain 
shipments;  Palomares  Land  Co.  v.  Los  Angles  County,  146  Cal.  536,  80 
Pac.  934,  assessment  void  where  mistake  in  metes  and  bounds  given  in 
describing  property  though  owner  understood  what  property  intended; 
Commercial  Nat.  Bank  v.  Schlitz,  6  Cal.  App.  182,  91  Pac.  753,  holding 
description  in  tax  deed  to  be  insufficient;  State  v.  United  States  Ex- 
press Co.,  164  Iowa,  135,  145  N.  W.  459,  upholding  Webb-Kenyon  Act 
forbidding  shipments  of  liquor  into  prohibition  territory;  dissenting 
opinion  in  State  v.  Miller,  66  W.  Va.  441,  19  Ann.  Gas.  604,  66  S.  E. 
525,  majority  upholding  power  of  State  to  prohibit  importation  of 
intoxicating  liquor. 

162  U.  8.  529-546,  40  L.  Ed.  1062,  16  Sup.  Ot.  879,  GIBABD  INS.  ETC.  CO. 
v.  COOPER, 

Railroad  receiver  allowing  prior  contract  for  hotel  to  go  on,  company 
is  liable  for  work  done  until  discontinuance  ordered. 

Approved  in  South  Carolina  etc.  R.  R.  Co.  v.  Carolina  etc.  Ry.  Co., 
93  Fed.  558,  35  C.  C.  A.  423,  continuation  by  receiver  of  railroad  opera- 
tion contract  adopts  it. 

Master's  findings  are  presumed  correct,  although  not  binding. 
Approved  in  Montgomery  Light  etc.  Co.  v.  Montgomery  Traction  Co., 
219  Fed.  975,  applying  rule ;,  Continuous  Glass  Press  Co.  v.  Schmertz 
Wire  Glass  Co.,  219  Fed.  205,  135  C.  C.  A.  85,  holding  findings  will  not 
be  set  aside  unless  mistake  is  clear;  Houston  Oil  Co.  v.  Wilhelm,  182 
Fed.  477,  104  C.  C.  A.  618,  holding  where  evidence  is  consistent  master's 


162  U.  S.  547-565        NOTES  ON  U.  S.  REPORTS.  628 

report  will  not  be  disturbed;  Cimiotti  Unhairing  Co.  v.  American  Fur 
Ref.  Co.,  168  Fed.  532,  93  C.  C.  A.  546,  upholding  master's  findings 
as  to  damages  on  bond;  Cimiotti  Unhairing  Co.  v.  American  Fur  Re- 
fining Co.,  158  Fed.  173,  refusing  to  set  aside  report  of  master;  Houck 
v.  Christy,  152  Fed.  615,  81  C.  C.  A.  602,  holding  findings  are  not 
conclusive  on  appellate  court;  Taintor  v.  Franklin  Nat.  Bank,  107  Fed. 
827,  holding  a  master's  conclusions  will  not  be  disturbed  unless  the  court 
is  convinced  that  error  was  committed;  Town  of  Grove  v.  Haskell,  31 
Okl.  80,  116  Pac.  806,  applying  rule  to  master's  findings  regarding  re- 
sult of  election. 

Conclusiveness    and   weight   of   master's   findings   of   fact.    Note, 
19  Ann.  Oas.  912. 

Cost  of  completing  hotel,  previously  begun,  may  be  made  preferred 
claim,  where  otherwise  a  total  loss. 

Approved  in  dissenting  opinion  in  Franklin  Trust  Co.  v.  State  of  New 
Jersey,  181  Fed.  778,  779,  104  C.  C.  A.  629,  majority  holding  franchise 
tax  imposed  on  insolvent  corporation  will  not  be  given  priority. 

Distinguished  in  Illinois  Trust  etc.  Bank  v.  Doud,  105  Fed.  147,  52 
L.  R.  A.  481,  44  C.  C.  A.  389,  holding  loan  to  enable  company  to  make 
permanent  addition  to  its  electric  plant  entitles  lender  to  no  preference 
over  prior  mortgage. 

Claims  which  take  precedence  over  mortgages  of  railway  and  like 
property.    Note,  54  Am.  St.  Rep.  425. 

Priority  of  claims  against  property  in  receiver's  hands  over  re- 
corded liens.    Note,  2  L,  R.  A.  (N.  8.)  1043. 

162    U.    8.    547-565,    40   L.   Ed.    1069,    16    Sup.   Ct.    890,    HABWOOD   T. 
WENTWORTH. 

Statute  duly  authenticated  Is  not  impeachable  by  minutes  of  proceed- 
ings, etc.,  to  show  part  omitted. 

Approved  in  United  States  v.  Andem,  158  Fed.  999,  holding  Federal 
courts  bound  by  enrolled  State  statute;  Gibson  v.  Anderson,  131  Fed. 
42,  65  C.  C.  A.  277,  authenticated  record  of  congressional  resolution 
showing  resolution  approved  by  President  cannot  be  impeached  by 
showing  in  fact  it  was  approved  later;  People  v.  McCullough,  210  HI. 
517,  71  N.  E.  612,  where  bill  filed  with  Secretary  of  State  within  ten 
days  after  adjournment  of  legislature,  with  Governor's  veto,  parol 
evidence  inadmissible  to  show  bill  first  approved,  then  vetoed;  dissenting 
opinion  in-Rash  v.  Allen,  1  Boyce  (Del.),  507,  521,  76  AtL  395,  401, 
majority  holding  courts  may  Jook  to  journals  to  impeach  duly  enrolled 
bill. 

Statute  duly  authenticated  is  not  Impeachable  by  omission  of  recital 
in  Journal  of  acts  not  required  by  Constitution. 

Approved  in  Flint  v.  Stone,  Tracy  Co.,  220  U.  S.  143,  Ann.  Cas.  1912B, 
1312,  55  L.  Ed.  410,  31  Sup.  Ct.  342,  holding  Senate  might  substitute 
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corporation  tax  in  place  of  inheritance  tax  as  provided  for  in  bill  orig- 
inating in  House ;  Allen  v.  State,  14  Ariz.  469,  44  L.  R>  A.  (N.  8.)  468, 
130  Pac.  1118,  applying  rule  where  act  was  referred  to  and  approved 
of  by  people;  Gray  v.  Taylor,  15  N.  M.  746,  113  Pac.  589,  holding  fact 
that  bill  was  not  signed  by  presiding  officers  will  not  invalidate  same; 
Atchison  etc.  Ry.  Co.  v.  State,  28  Okl.  102,  40  L.  B.  A.  (N.  8.)  1,  113 
Pac.  925,  holding  bill  cannot  be  shown  to  have  not  been  passed  in  form 
which  it  shows;  Ritchie  v.  Richards,  14  Utah,  353,  47  Pac.  672,  statute 
duly  signed,  approved  and  deposited  is  conclusive;  Twin  City  Bank  v. 
Nebeker,  167  U.  S.  201,  42  L.  Ed.  186,  17  Sup.  Ct.  768,  arguendo. 

Conclusiveness  of  enrolled  bill.    Note,  40  L.  R.  A.  (N.  8.)  6. 

Act  classifying  counties  by  assessed  valuation,  and  proportioning  sal- 
aries, is  not  special  law. 

Approved  in  Ex  parte  Owens,  148  Ala.  407,  121  Am.  St.  Rep.  67,  8 
L.  R.  A.  (N.  8.)  888,  42  South.  677,  holding  legislature  might  provide 
method  for  changing  county  seat;  Worthington  v.  District  Court,  37 
Nev.  230,  142  Pac.  237,  holding  legislature  may  provide  residence  neces- 
sary to  obtain  divorce;  Ladd  v.  Holmes,  40  Or.  175,  91  Am.  St.  Rep.  464, 
66  Pac.  717,  upholding  Sess.  Laws  1901,  p.  317,  providing  method  of 
holding  primary  elections  in  cities  of  certain  class;  Clark  v.  Finley,  93 
Tex.  180,  54  S.  W.  346,  holding  Laws  1897,  p.  5,  limiting  fees  of  certain 
officers  in  counties  of  less  than  three  thousand  voters  is  not  a  special 
law;  Peirce  v.  Van  Dusen,  78  Fed.  704,  24  C.  C.  A.  280,  upholding  act 
regulating  liability  of  railroads  to  employees;  Harmon  v.  Board  of 
Commrs.  of  Madison  County,  15?  Ind.  77,  54  N.  E.  108,  upholding  Fee 
and  Salary  Act  of  1891 ;  Codlin  v.  Kohlhousen,  9  N.  M.  573,  58  Pac.  502, 
upholding  act  removing  county  seat. 

What  constitutes  "local"  statute.    Note,  4  Ann.  Oas.  662. 

162  U.  S.  565-592,  40  L.  Ed.  1075,  16  Sup.  Ot.  904,  GIBSON  v.  MISSISSIPPI. 

Bemoval  cannot  lie  had  merely  because  trial  officers  may  deny  Federal 
rights,  if  their  acts  unauthorized  by  State  law. 

Approved  in  Martin  v.  Texas,  200  U.  S.  319,  50  L.  Ed.  498,  26  Sup. 
Ct.  338,  no  discrimination  against  negro  on  jury  shown  by  verified  mo- 
tion to  quash  indictment  in  absence  of  proof;  Owensboro  Waterworks 
Co.  v.  Owensboro,  200  U.  S.  45,  50  L,  Ed.  364,  26  Sup.  Ct.  249,  United 
States  court  without  jurisdiction  of  suit  to  enjoin  diversion  of  money 
by  municipal  corporation  from  purpose  for  which  collected  under  legis- 
lative enactment;  University  of  the  South  v.  Jetton,  155  Fed.  188,  hold- 
ing Federal  court  may  take  cognizance  of  suit  by  educational  corpora- 
tion seeking  to  restrain  State  tax ;  New  Jersey  v.  Corrigan,  139  Fed. 
761,  765,  fact  that  indictment  returned  by  grand  jury  drawn  before 
offense  committed  raises  no  Federal  question;  Scott  v.  R.  D.  Kinney  & 
Co.,  137  Fed.  1011,  defendant  not  entitled  to  removal  on  ground  that 
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petitioner  could  not  obtain  trial  for  want  of  attorney  or  because  court 
granted  extension  of  time. 

Distinguished  in  Kentucky  v.  Powers,  201  U.  S.  30,  60  L.  Ed.  647,  26 
Sup.  Ct.  387,  and  Kentucky  v.  Powers,  139  Fed.  454,  461,  479,  480,  481, 
both  holding  petition  for  removal  granted  where  discrimination  in  choice 
of  jurors  shown  and  code  makes  trial  court's  decision  on  juror's  quali- 
fication final. 

Removal  cannot  be  had  under  Revised  Statutes,  section  641,  because 
Africans  excluded  from  jury,  if  done  without  sanction  of  State  law. 

Approved  in  Franklin  v.  South  Carolina,  218  U.  S.  168,  54  !•.  Ed.  985, 
30  Sup.  Ct.  640,  holding  no  Federal  right  is  denied  where  jury  commis- 
sioners are  allowed  to  select  grand  jury;  Holden  v.  Hardy, %  169  U.  S. 
383,  42  L.  Ed.  788,  18  Sup.  Ct.  384,  upholding  miners'  eight-hour  law; 
Williams  v.  Mississippi,  170  U.  S.  220,  42  L.  Ed.  1014,  18  Sup.  Ct.  585, 
educational  qualifications  are  not  discriminatory;  Mcintosh  v.  State,  8 
Okl.  Cr.  472,  128  Pac.  736,  and  Smith  v.  State,  4  Okl.  Cr.  331,  140  Am. 
St.  Rep.  688,  111  Pac.  961,  both  holding  challenge  to  jury  will  be  upheld 
where  negroes  were  excluded  therefrom. 

Right  to  remove  cause  from  State  to  Federal  court  for  denial  of 
civil  rights.    Note,  5  Ann.  Gas.  704,  705. 

Removal  of  criminal  causes  into  Federal  courts  from  State  or  other 
Federal  courts.    Note,  53  L.  R.  A.  575. 

If  Federal  rights  denied  by  unauthorized  acts  during  trial,  remedy  is 
in  higher  courts. 

Approved  in  Rogers  v.  Alabama,  192  U.  S.  231,  48  L.  Ed.  419,  24 
Sup.  Ct.  259,  holding  striking  from  files  motion  to  quash  indictment 
because  it  alleged  that  State  constitutional  provision  actuated  jury  com- 
missioners denies  defendant's  constitutional  rights;  Carte*  v.  Texaa> 
177  U.  S.  447,  44  L.  Ed.  841,  20  Sup.  Ct.  689,  holding  exclusion  of 
negroes  from  grand  jury  solely  on  ground  of  color  deprives  negro  in- 
dicted by  such  jury  of  constitutional  rights;  Murray  v.  Louisiana,  163 
U.  S.  105,  41  L.  Ed.  89,  16  Sup.  Ct.  991,  Dixon  v.  State,  74  Miss.  283, 
20  South.  842,  and  Carter  v.  State,  39  Tex.  Cr.  355,  357,  48  S.  W.  510, 
511,  where  discrimination  in  selecting  jury  was  alleged ;  Plessy  v.  Fergu- 
son, 163  U.  S.  545,  41  L.  Ed.  259,  16  Sup.  Ct.  1141  (see  dissenting  opin- 
ion in  163  U.  S.  556,  41  L.  Ed.  263,  16  Sup.  Ct.  1145),  upholding  separate 
coach  law;  Chicago  etc.  R.  R.  Co.  v.  Chicago,  166  U.  S.  234,  41  L.  Ed. 
984,  17  Sup.  Ct.  583,  and  Nashville  etc.  Ry.  Co.  v.  Taylor,  86  Fed.  185, 
prohibition  of  Fourteenth  Amendment  extends  to  all  State  instrument- 
alities ;  Hallock  v.  United  States,  185  Fed.  420, 107  C.  C.  A.  487,  holding 
offenses  committed  in  territory  of  Oklahoma  were  triable  in  District 
Court  after  admission  of  State;  Risley  v.  City  of  Utica,  179  Fed.  887, 
holding  Federal  courts  cannot  enjoin  municipal  tax  account  of  illegal  act 
of  city ;  Tillman  v.  State,  121  Ark.  326,  181  S.  W.  892,  holding  fact  that 
negroes  were  excluded  from  grand  jury  is  not  ground  for  removal; 
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Montgomery  v.  State,  55  Fla.  103,  45  South.  881,  holding-  power  of  jury\ 
will  he  annulled  where  discrimination  has  been  practiced  in  its  selection ; 
Miller  v.  Commonwealth,  127  Ky.  392,  105  S.  W.  900,  holding  negro 
need  not  be  indicted  by  mixed  jury;  Lewis  v.  State,  91  Miss.  507,  45 
South.  361,  upholding  right  of  county  supervisors  to  select  jury ;  Bullock 
v.  State,  65  N.  J.  L.  563,  86  Am.  St.  Rep.  672,  47  Atl.  63,  holding  Four- 
teenth Amendment  was  designed  as  protection  against  State  action  only; 
People  v.  Crane,  214  N.  Y.  168,  Ann.  Oas.  1915B,  1254,  108  N.  E.  431, 
holding  State  might  prohibit  employment  of  aliens  on  public  contracts; 
State  v.  People,  131  N.  C.  791,  794,  42  S.  E.  816,  817,  holding  exclusion 
of  negroes  from  grand  jury  on  sole  ground  of  color  is  unlawful  discrim- 
ination; Thomas  v.  State,  49  Tex.  Cr.  639,  95  S.  W.  1073,  upholding 
right  of  county  commissioners  to  select  jury;  Whitney  v.  State,  42  Tex. 
Cr.  285,  59  S.  W.  896,  holding  negro  indicted  by  grand  jury  from  which 
qualified  negroes  were  purposely  excluded  is  deprived  of  equal  protec- 
tion of  law ;  Smith  v.  State,  42  Tex.  Cr.  221,  58  S.  W.  97,  holding  evi- 
dence showing  continued  intentional  exclusion  of  qualified  negroes  from 
grand  juries  shows  denial  of  equal  protection. 

Distinguished  in  People  of  State  of  New  York  v.  Bennett,  113  Fed. 
520,  upholding  N.  Y.  Laws  1895,  c.  570,  exempting  from  criminal  pun- 
ishment those  recording  wagers  without  transferring  memorandum 
thereof  if  done  on  designated  racecourses;  Carter  v.  State,  39  Tex.  Cr. 
355,  357,  48  S.  W.  510,  511,  holding  insufficient  motion  to  quash  indict- 
ment for  exclusion  of  negroes  from  grand  jury  supported  only  by  de- 
fendant's affidavit  and  offer  to  produce  witnesses. 

Removal  cannot  be  had  because  negroes  habitually  excluded  from  grand 
juries,  including  one  returning  the  indictment. 

Approved  in  State  v.  Brownfield,  60  S~  C.  512,  39  S.  E.  3,  overruling 
exception  to  refusal  to  quash  indictment  because  of  exclusion  of  negroes 
from  grand  jury  where  no  discrimination  was  shown. 

Act  requiring'  that  grand  jurors  be  of  good  character  etc.  la  not  ex  post 
facto  as  to  prior  offense. 

Approved  in  Mallett  v.  North  Carolina,  181  U.  S.  596,  45  L.  Ed.  1019, 
21  Sup.  Ct.  733,  upholding  North  Carolina  act  of  March  6,  1899,  allow- 
ing  State  in  criminal  case  to  appeal  from  grant  of  new  trial. 

Ex  post  facto  laws  defined. 
Approved  in  Mallery  v.  Frye,  21  App.  D.  C.  117,  holding  wife  may  tes- 
tify under  section  1068,  Code  D.  C,  in  suit  by  husband  where  trial  occurs 
after  code  went  into  effect ;  Commonwealth  v.  Phelps,  210  Mass.  80,  Ann. 
Caa  19120,  1119,  37  L.  R.  A.  (N.  S.)  567,  96  N.  E.  350,  holding  rules 
regarding  procedure  are  not  ex  post  facto  as  regards  crimes  committed ; 
State  v.  Schacffer,  129  Wis.  466,  109  N.  W.  524,  holding  physician's 
license  may  be  revoked  for  fraud  in  its  procurement. 
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Supreme  Court  cannot  review  mere  error  in  administering  State  criminal 
law,  no  Federal  right  being  invaded. 

Approved  in  Smith  v.  Mississippi,  162  U.  S.  600,  602.  40  L.  Ed.  1086, 
1086,  16  Sup.  Ct.  903,  904,  following  rule;  Allen  v.  Allen,  97  Fed.  530, 
38  C.  C.  A.  336,  holding  equity  will  not  impeach  judgment  as  violating 
Rev.  Stats.  1977,  where  State  court  treated  appellant  as  it  would  any 
litigant  under  the  law;  Ex  parte  Martinez,  66  Tex.  Cr.  9,  145  S.  W. 
963,  upholding  right  of  district  judge  to  hold  special  term. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  R.  A.  575. 

Miscellaneous.  Cited  in  Boyd  v.  Texas,  209  U.  S.  539,  52  L.  Ed.  917, 
28  Sup.  Ct.  570,  dismissing  for  want  of  jurisdiction;  Iowa  etc.  Ins. 
Assn.  v.  Gilbertson,  129  Iowa,  669,  106  N.  W.  157,  upholding  Iowa  Code 
Supp.  1902,  §  1333d,  requiring  insurance  companies  except  county 
mutuals  to  pay  tax  of  one  per  cent  gross  receipts  after  deducting  losses ; 
State  v.  Vannah,  112  Me.  253,  91  Atl.  986,  holding  legislature  has  full 
power  to  provide  for  change  of  venue;  State  v.  Warner,  165  Mo.  416, 
65  S.  W.  588,  holding  denial  of  negro  defendant 's  request  to  be  brought 
into  court  during  impaneling  of  special  grand  jury  is  error. 

162  U.  8.  592-602,  40  L.  Ed.  1082,  16  Sup.  Ot.  900,  SMITH  V.  MISSISSIPPI 

Facts  In  verified  written  removal  petition  are  not  evidence  on  motion 
to  quash,  unless  by  consent.  . 

Approved  in  Carter  v.  State,  39  Tex.  Cr.  App.  357,  48  S.  W.  511,  fol- 
lowing rule;  Martin  v.  Texas,  200  U.  S.  319,  320,  50  L.  Ed.  498,  499,  26 
Sup.  Ct.  338,  no  discrimination  against  negro  on  jury  shown  by  verified 
motion  to  quash  indictment  in  absence  of  proof;  Castleberry  v.  State, 
69  Ark.  349,  63  S.  W.  671,  holding  court  below  erred  in  overruling  mo- 
tion to  quash  indictment  without  hear1''  evidence  offered  by  defendant 
in  support  thereof;  McCline  v.  State,  .A  Tex.  Cr.  28,  141  S.  W.  982, 
holding  accused  cannot  challenge  jury  where  he  was  in  custody  when 
jury  was  impaneled. 

Motion  to  quash  indictment  for  exclusion  of  Africans  from  jury  must 
be  sustained  by  outside  evidence. 

Approved  in  Kentucky  v.  Powers,  201  U.  S.  30,^31,  50  L.  Ed.  647,  26 
Sup.  Ct.  387,  and  Kentucky  v.  Powers,  139  Fed.  454,  479,  480,  481,  both 
holding  petition  for  removal  granted  where  discrimination  in  choice  of 
jurors  shown  and  code  makes  trial  court's  decision  on  juror's  qualifica- 
tion final ;  Brownfield  v.  South  Carolina,  189  U.  S.  428,  47  L.  Ed.  888, 
23  Sup.  Ct.  514  {affirming  State  v.  Brownfield,  60  S.  C.  514,  39  S.  E.  4), 
holding  allegations  of  motion  to  quash  indictment  where  controverted 
and  not  sustained  by  evidence  beyond  defendant's  affidavit  will  not  be 
taken  as  true;  Tarrance  v.  Florida,  188  U.  S.  521,  47  L.  Ed.  574,  23 
Sup.  Ct.  403,  holding  motion  to  quash  indictment  for  discrimination 
against  blacks  properly  overruled  where  no  evidence  beyond  defendant's 
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affidavit  was  offered;  Carter  v.  Texas,  177  U.  S.  447,  44  L.  Ed-  841,  20 
Sup.  Ct.  689,  holding  omission  in  bill  of  exceptions  of  names  of  wit- 
nesses offered  to  substantiate  motion  to  quash  for  exclusion  of  negroes 
where  court  refused  to  hear  evidence  is  not  fatal;  Hillegass  v.  United 
States,  183  Fed.  201,  105  C.  C.  A.  631,  holding  overruling  of  demurrer 
to  indictment  is  not  error  where  defendant  is  allowed  to  plead  over ;  New 
Jersey  v.  Corrigan,  139  Fed.  761,  fact  that  indictment  returned  by  grand 
jury  drawn  before  offense  committed  raises  no  Federal  question ;  Frank- 
lin v.  State,  85  Ark.  535,  109  S.  W.  298,  holding  fact  that  motions  to 
quash  are  verified  does  not  render  them  sufficient  evidence;  Montgomery 
v.  State,  55  Fla.  104,  45  South.  881,  applying  principle;  Tarrance  v. 
State,  43  Fla.  459,  460,  30  South.  689,  motion  to  quash  panel  will  not  lie 
where  defendant  already  indicted  by  this  jury,  proper  remedy  is  plea  in 
abatement  of  indictment;  Miera  v.  Territory,  13  N.  M.  196,  81  Pac. 
587,  holding  evidence  did  not  show  discrimination  in  selection  of  jury; 
Rivers  v.  State,  117  Tenn.  241,  96  S.  W.  957,  holding  affidavit  of  de- 
fendant alone  is  not  sufficient  to  support  motion  to  quash;  Smith  v. 
State,  42  Tex.  Cr.  221,  58  S.  W.  98,  holding  evidence  showing  residence 
of  numerous  qualified  negroes,  their  continued  exclusion  from  jury  duty 
on  account  of  color  and  strong  race  hatred,  sustains  motion  to  quash. 

Distinguished  in  Carter  v.  State,  39  Tex.  Cr.  357,  48  S.  W.  511,  hold- 
ing insufficient  motion  to  quash  indictment  for  discrimination  against 
blacks  supported  only  by  defendant's  affidavit  without  naming  wit- 
nesses. 

Removal  of  criminal  causes  into  Federal  courts  from  State  or  other 
Federal  courts.    Note,  53  L.  R.  A.  575. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  R.  A.  575. 

Miscellaneous.  Cited  in  Paolucci  v.  United  States,  30  App.  D.  C. 
220,  holding  action  of  court  denying  motion  for  new  trial  is  not  review- 
able ;  State  v.  Warner,  165  Mo.  416,  65  S.  W.  588,  holding  error  to  ex- 
clude defendant  from  court  during  impaneling  of  special  grand  jury; 
Whitney  v.  State,  42  Tex.  Cr.  285,  59  S.  W.  896,  holding  negro  indicted 
by  grand  jury  from  which  qualified  negroes  were  purposely  excluded  is 
deprived  of  equal  protection  of  law. 

168  U.  8.  602-413,  40  L.  Ed.  1086,  16  Sup.  Ct.  875,  FEE  v.  BROWN. 
Not  cited. 

162  U.  8.  618-624,  40  L.  Ed.  1090,  16  Sup.  Ot  895,  WILSON  v.  UNITED 
STATES. 

Possession  of  fruits  of  crime  soon  thereafter  is  presumably  guilty  pos- 
session. 

Approved  in  McNamara  v.  Henkel,  226  U.  S".  524,  67  L.  Ed.  333,  33 
Sup.  Ct.  146,  applying  rule  where  accused  was  found  in  possession  of 
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automobile;  Chambliss  v.  United  States,  218  Fed.  158,  132  C.  C.  A. 
112,  discussing  what  may  be  considered  "recent"  possession;  Consi- 
dine  v.  United  States,  112  Fed.  349,  50  C.  C.  A.  272,  holding  unexplained 
possession  of  counterfeit  postal  money  order  and  outfit  for  stamping 
same  is  evidence  of  defendant's  guilt;  Gunter  v.  State,  79  Ark.  434, 
116  Am.  St.  Rep.  85,  96  S.  W.  182,  holding  possession  must  induce  be- 
lief of  guilt  beyond  reasonable  doubt ;  Oxier  v.  United  States,  1  Ind.  JTer. 
92,  38  S.  W.  333,  holding  presumption  is  one  of  fact  only;  People  v. 
Jackson,  182  N.  Y.  79,  74  N.  E.  569,  accused's  having  possession  of 
articles  belonging  to  deceased  raises  presumption  of  guilt  not  relieved 
by  inconsistent  explanations. 

Jury  are  to  weigh  and  consider  defendant's  testimony  and  whether  evi- 
dence of  guilt,  if  false. 

Approved  in  Commonwealth  v.  Devaney,  182  Mass.  36,  64  N.  E.  403, 
holding  charge  that  if  jury  found  defendant  had  intentionally  misstated 
material  facts  they  might  consider  same  as  admissions  of  guilt  was 
not  erroneous;  dissenting  opinion  in  Sorenson  v.  United  States,  168 
Fed.  805,  810,  94  C.  C.  A.  181,  majority  holding  postoffice  robbery  may 
be  established  by  circumstantial  evidence. 

Deceased's  picture  Is  admissible  to  prove  identity  In  murder  case. 
Approved  in  State  v.  Roberts,  28  Nev.  377,  82  Pac.  104,  in  prosecution 
for  murder,  photographs  of  deceased's  wounds  showing  appearance  be- 
fore surgical  operation  admissible. 

Photographs  as  evidence.    Notes,  75  Am.  St  Rep.  478;  35  L.  R.  A. 
807. 

Confession,  to  be  admissible,  must  be  voluntary,  without  compulsion 
or  Inducement. 

Approved  in  Bram  v.  United  States,  168  U.  S.  543,  548,  42  L.  Ed.  573, 
575,  18  Sup.  Ct.  187, 189,  following  rule ;  Iowa  v.  Storms,  113  Iowa,  391, 
85  N.  W.  612,  holding  admissible  confession  made  to  an  officer  where 
defendant  said  same  was  not  made  because  of  any  inducements;  Strong 
v.  State,  63  Neb.  442,  88  N.  W,  773,  holding  admissible  confession  made 
after  deputy  warden  told  prisoner  of  advantages  of  obeying  prison  rules 
but  nothing  of  benefits  from  pleading  guilty. 

Distinguished  in  Steele  v.  State,  76  Miss.  394,  24  South.  911,  where 
accused  is  witness  in  his  own  behalf. 

That  accused  is  In  custody  and  manacled,  does  not  necessarily  make 
confession  involuntary. 

Approved  in  Lomax  v.  United  States,  37  App.  D.  C.  416,  admitting 
statements  made  without  offers  of  immunity;  State  v.  Bexberiek,  38 
Mont.  441,  16  Ann.  Gas.  1077,  100  Pac.  215,  holding  where  accused  sum- 
moned  county  attorney  and  made  statement,  same  was  admissible;  State 
v.  Blodgett,  50  Or.  334,  92  Pac.  822,  holding  fact  that  accused  was  in 
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custody  does  not  make  confession  inadmissible;  dissenting  opinion  in 
Bram  v.  United  States,  168  U.  S.  569,  42  L.  Ed.  582,  18  Sup.  Ct.  197, 
majority  distinguishing  under  facts. 

Accused's  statements  may  be  used  at  trial,  though  before  he  had  coun- 
sel or  knew  of  his  right  thereto. 

Approved  in  Powers  v.  United  States,  223.  U.  S.  313,  56  L.  Ed.  452, 
32  Sup.  Ct.  281,  holding  accused  need  not  be  warned  that  what  he  says 
might  be  used  against  him;  State  v.  Washing,  36  Wasn.  489,  491,  78 
Pac.  1020,  confession  not  involuntary  because  made  before  magistrate 
in  preliminary  hearing  without  counsel  when  accused  is  ignorant  In- 
dian. 

Distinguished  in  Bram  v.  United  States,  168  U.  S.  541,"  42  L.  Ed.  573, 
18  Sup.  Ct.  186  (see  dissenting  opinion  in  168  U.  S.  573,  42  L.  Ed.  584, 
18  Sup.  Ct.  198),  under  facts;  Alkon  v.  United  States,  163  Fed.  815,  90 
C.  C.  A.  116,  holding  testimony  given  under  subpoena  in  bankruptcy 
proceeding  cannot  be  used  in  criminal  prosecution. 

Court  may  leave  to  jury  to  reject  confession,  if  deemed  involuntary, 
where  evidence  conflicts. 

Approved  in  Roesel  v.  State,  62  N.  J.  L„238,  41  Atl.  416,  following 
rule;  Kent  v.  Porto  Rico,  207  U.  S.  119,  52  L.  Ed.  129,  28  Sup.  Ct.  55, 
holding  circumstances  surrounding  confession  may  be  placed  before 
jury;  United  States  v.  Oppenheim,  228  Fed.  231,  232,  holding  jury  may 
decide  wjiether  confession  made  voluntarily;  Lorenz  v.  United  States, 
24  App.  p.  C.  385,  admitting  statements  made  by  conspirators;  West  v. 
United  States,  20  App.  D.  C.  352,  holding  where  accused  denies  confes- 
sion was  voluntary,  question  should  be  left  to  jury;  People  v.  Maxfield, 
146  Mich.  105,  108  N.  W.  1088,  and  Heddendorf  v.  State,  85  Neb.  753, 
124  N.  W.  152,  both  holding  court  errs  in  failing  to  instruct  jury  to 
disregard  confession  if  they  believe  it  involuntary;  State  v.  Monich, 
74  N.  J.  L.  528,  64  Atl.  1018,  holding  jury  cannot  review  court's  deter- 
mination as  to  dying  declaration;  State  v.  Doris,  51  Or.  148,  151,  16 
L.  R.  A.  (N.  S.)  660,  94  Pac.  47,  49,  holding  jury  must  decide  on  effect 
of  dying  declaration;  State  v.  Wells,  35  Utah,  403,  404,  136  Am.  St. 
Rep.  1059,  19  Ann.  Cas.  631,  100  Pac.  682,  683,  and  State  v.  Annijo,  18 
N.  M.  269,  135  Pac.  557,  both  holding  jury  may  be  instructed  to  disre- 
gard confession  if  they  believe  it  involuntary. 

Distinguished  in  State  v.  Young,  67  N.  J.  L.  230,  51  Atl.  942,  holding 
question  is  open  whether  after  trial  court  on  preliminary  examination 
admitted  statement  of  accused,  it  might  be  required  to  submit  the  ques- 
tion to  jury. 

Right  of  court  to  caution  jury  as  to  believing  testimony  of  accused 

in  own  behalf.    Note,  19  L.  R.  A.  (N.  S.)  817. 
Law  of  evidence  of  blood-stains.    Note,  15  Ann.  Cas.  813. 
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Existence  of  similarity,  in  order  to  make  comparison  of  properties 
as  to  their  value  admissible,  as  question  for  court.  Note,  Ann. 
Gas.  191SD,  583. 

162  U.  S.  626-650,  40  L.  Ed.   1097,  16  Sup.  Ct.  952,  CBAIN  ▼.  UNITED 
STATES. 

Count  may  refer  to  matter  in  previous  count  to  avoid  repetition. 
Approved  kx  United  States  v.  McKinley,  127  Fed.  168,  reaffirming 
rule;  United  States  v.  New  Departure  Mfg.  Co.,  204  Fed.  115,  and  Ben- 
son v.  United  States,  27  App.  D.  C.  341,  342,  both  applying  principle; 
Wiborg  v.  United  States,  163  U.  S.  648,  41  L.  Ed.  295,  16  Sup.  Ct.  1133, 
where  judge's  charge  limited  issue  to  one  of  several  charges  under  Rev. 
Stats.,  §  5286 ;  State  v.  Fidler,  148  Ind.  222,  47  N.  E.  465,  where  charge 
covered  several  offenses  punishable  alike  under  same  statute;  United 
States  v.  Ridgway,  199  Fed.  288,  Foster  v.  United  States,  178  Fed.  171, 
101  C.  C.  A.  485,  and  Bartholomew  v.  United  States,  177  Fed.  905,  101 

C.  C.  A.  182,  all  holding  one  count  may  refer  to  previous  count  for  pur- 
pose of  showing  scheme  to  defraud;  United  States  v.  Howard,  132  Fed. 
334,  343,  caption  of  indictment  cannot  be  looked  to  for  purpose  of  mail- 
ing more  certain  any  essential  averment  charging  offense;  Lorenz  v. 
United  States,  24  App.  D*C.  363,  and  Hyde  v.  United  States,  27  App. 

D.  C.  381,  both  holding  second  count  may  refer  to  first  count  as  to  method 
of  conspiracy ;  Bass  v.  United  States,  20  App.  D.  C.  238,  holding  demurrer 
to  count  should  be  sustained  when  not  shown  to  be  within  statutory 
period. 

Indictment  that  one  executed  and  forged,  and  caused  to  be  executed 
and  forged,  a  false  affidavit,  is  not  bad  for  duplicity. 

Approved  in  Lewellen  v.  United  States,  223  Fed.  20,  138  C.  C.  A. 
432,  holding  indictment  charging  carrying  of  liquor  from  without  In- 
dian country  and  from  without  State  of  Oklahoma  is  duplicitous; 
Glass  v.  United  States,  222  Fed.  780,  138  C.  C.  A.  321,  holding  indict- 
ment may  charge  defendants  deposited  and  caused  to  be  deposited 
nonmailable  matter;  May  v.  United  States,  199  Fed.  60,  117  C.  C.  A. 
420,  holding  indictment  may  charge  defrauding  and  attempt  to  defraud; 
United  States  v.  Norton,  188  Fed.  263,  holding  indictment  cannot  charge 
intent  to  defraud  and  intent  to  deceive  in  making  false  entries;  Rich- 
ardson v.  United  States,  181  Fed.  5,  104  C.  C.  A.  69,  upholding  indict- 
ment alleging  that  defendant  "  caused  and  procured  false  entries  to 
be  made";  Boireau  v.  Rhode  Island  Co.,  169  Fed.  1016,  holding  com- 
plaint in  action  for  injury  may  allege  defects  in  car  and  roadbed; 
Goll  v.  United  States,  166  Fed.  421,  92  C.  C.  A.  171,  upholding  indict- 
ment alleging  that  defendant  "did  unlawfully  and  knowingly  sell  and 
deliver"  oleomargarine;  United  States  v.  Louisville  etc.  R.  Co.,  165 
Fed.  938,  941,  holding  duplicity  in  indictment  must  be  reached  by 
motion  to  elect;  United  States  v.  Delaware,  L.  &  W.  R.  Co.,  152  Fed. 
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274,  holding  indictment  may  charge  that  carrier  offered,  granted  and 
gave  rebate;  United  States  v.  Cardish,  145  Fed.  244,  under  Rev.  Stats., 
§  1024,  may  join  in  indictment  for  arson  two  counts  each  charging 
defendant  with  burning  different  building;  Bridgeman  v.  United  States, 
140  Fed.  587,  72  C.  C.  A.  145,  upholding  indictment  charging  defendant 
both  with  making  and  presenting  false  claim  against  United  States; 
Tribolet  v.  United  States,  11  Ariz.  443,  16  L.  R.  A.  (N.  8.)  223,  95  Pac. 
87,  holding  indictment  under  Sherman  Act  may  allege  unlawful  "com- 
bination or  conspiracy";  O'Brien  v.  United  States,  27  App.  D.  C.  268, 
holding  indictment  may  charge  two  acts  both  of  which  constitute  em- 
bezzlement; Randle  v.  State,  105  Miss.  568,  49  L.  R.  A.  (N.  S.)  453, 
62 'South.  429,  holding  duplicity  in  indictment  will  be  cured  by  judg- 
ment of  conviction;  Jimerson  v.  State,  93  Miss.  694,  46  South.  950, 
holding  charging  "assault  and  battery  in  attempt  to  kill"  and  "assault 
and  battery  with  attempt  to  kill"  is  not  duplicitous;  Flohr  v.  Territory, 
14  Okl.  486,  78  Pac.  568,  upholding  indictment  charging  grand  larceny 
alleging  property  to  have  been  taken  by  fraud  and  stealth  without  setting 
out  fraudulent  acts;  Griffin  v.  State,  109  Tenn.  27,  70  S.  W.  63,  sus- 
taining indictment  for  taking  female  for  purposes  of  "concubinage  and 
prostitution"  under"  statute  against  taking  for  such  purposes  in  the 
disjunctive;  State  v.  Adams,  41  Wash.  555,  83  Pac.  1109,  upholding  in- 
dictment charging  defendant  with  forcibly  and  against  her  will,  ravish- 
ing female  child  under  eighteen  years. 

Due  process  requires  that  accused  plead  or  be  ordered  to,  or  plea  of  not 
guilty  entered,  before  trial. 

Approved  in  Burroughs  v.  State,  94  Neb.  522,  Ann.  Cas.  1915C,  1070, 
143  N.  W.  451,  applying  rule ;  Beck  v.  United  States,  145  Fed.  625,  76 
C.  C.  A.  417,  defendant  pleading  to  but  one  count  of  indictment  can 
be  tried  on  that  issue  only;  Howard  v.  State,  165  Ala.  28,  50  South.  958, 
holding  indictment  need  not  be  read  for  second  time  at  beginning  of 
trial;  Storm  v.  Territory,  12  Ariz.  Ill,  99  Pac.  276,  holding  defendant 
not  entitled  to  jury  trial  on  plea  of  former  jeopardy ;  Johnson  v.  United 
States,  38  App.  D.  C.  349,  350,  holding  recital  in  record  that  "defend- 
ant, being  arraigned,  pleads  thereto/'  is  sufficient;  State  v.  Chambers, 
9  Idaho,  678,  75  Pac.  276,  under  Rev.  Stats.  1887,  §  7855,  in  trial  for 
felony,  failure  of  some  officer  of  court  to  read  indictment  to  accused 
and  state  his  plea  to  jury,  is  reversible  error;  State  v.  De Wolfe,  29 
Mont.  419,  74  Pac.  1085,  where  copy  of  information  given  defendant 
differs  from  one  on  which  he  was  about  to  be  tried,  denial  of  statutory 
time  to  plead  after  true  copy  furnished  is  reversible  error;  United 
States  v.  Aurandt,  15  N.  M.  296,  27  L.  R.  A.  (N.  S.)  1181, 107  Pac.  1065, 
holding  where  no  plea  made  court  should  begin  trial  anew;  Territory 
v.  Herrera,  11  N.  M.  143,  66  Pac.  525,  after  verdict,  failure  to  ask  de- 
fendant if  he  has  anything  to  say  why  judgment  should  not  be  passed 
invalidates  judgment ;  Harris  v.  United  States,  4  Okl.  Cr.  319,  Ann.  Gas. 
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1912B,  810,  31  L.  R.  A.  (N.  S.)  820  (111  Pac.  983),  holding  error  to  go 
to  trial  without  arraignment;  State  v.  Drown,  85  Vt.  237,  81  Atl.  642, 
holding  conviction  void  where  no  plea  entered;  Hack  v.  State,  141 
I Wis.  349,  45  L.  R.  A.  (N.  S.)  664,  124  N.  W.  493,  holding  State  cannot 
pass  law  providing  for  trial  without  arraignment  or  plea;  Dansby  v. 
United  States,  2  Ind.  Ter.  461,  51  S.  W.  1085,  and  Browning  v.  State, 
54  Neb.  204,  74  N.  W.  631,  conviction  without  plea  is  invalid. 

Distinguished  in  State  v.  Heft,  155  Iowa,  26,  134  N.  W.  953,  holding 
failure  to  require  accused  to  plead  is  Jiot  ground  for  motion  in  arrest 
of  judgment;  State  v.  Seals,  135  La.  605,  65  South.  756,  holding  filing 
of  motion  to  quash  is  not  withdrawal  of  plea;  State  v.  Rasberry,  1J.3 
La.  654,  37  South.  545,  where  defendant,  present  in  open  court  with 
counsel,  waives  arraignment,  he  cannot  later  set  up  failure  to  read  in- 
dictment as  denial  of  due  process. 

Necessity  of  arraignment  in  criminal  case.    Note,  12  Ann.  Gas.  704. 

Record  Showing  that  jury  tried  "the  issue  Joined,"  does  not  show  that 
defendant  pleaded. 

Approved  in  Territory  v.  Gonzales,  13  N.  M.  97,  79  Pac.  706,  holding 
plea  of  not  guilty,  withdrawn  for  purpose  of  filing  of  demurrer  is  not 
reinstated  by  overruling  of  demurrer;  State  v.  Walton,  51  Or.  576, 
.  91  Pac.  496,  holding  defendant  cannot  waive  arraignment;  State  v. 
Walton,  50  Or.  152,  155,  13  L.  R.  A.  (N.  S.)  811,  91  Pac.  493,  494,  hold- 
ing after  overruling  of  demurrer  to  indictment  defendant  should  be 
given  time  to  plead;  "Shelp  v.  United  States,  81  Fed.  701,  26  C.  C.  A. 
570,  applying  rule  in  misdemeanor  case;  Browning  v.  State,  54  Neb. 
206,  74  N.  W.  632,  arraignment  and  plea  are  essential  to  conviction. 

Distinguished  in  State  v.  O'Kelley,  258  Mo.  353,  357,  361,  363,  370, 
52  L.  R.  A.  (N.  S.)  1063,  167  S.  W.  982,  984,  985,  988,  holding  failure 
of  record  to  show  arraignment  and  plea  is  not  fatal  to  conviction; 
Wood  v.  State,  4  Okl.  Cr.  447,  45  L.  R.  A.  (N.  S.)  673,  112  Pac.  15, 
holding  where  defendant  goes  to  trial  court  will  presume  that  he  was 
arraigned. 

Rule  that  record  must  show  accused's  arraignment  and  plea  Is  not 
merely  formal  within  Revised  Statutes,  section  1025. 

Approved  in  Johnson  v.  United  States,  225  U.  S.  409,  56  L.  Ed.  1143, 
32  Sup.  Ct.  748,  holding  statute  is  satisfied  where  record  shows  presence 
of  all  parties  and  that  "defendant  being  arraigned  upon  indictment, 
pleads  thereto  not  guilty." 

Distinguished  in  Garland  v.  Washington,  232  U.  S.  645,  646,  647, 
58  L.  Ed.  775,  34  Sup.  Ct.  456,  holding  accused  need  not  be  required 
to  plead  to  second  and  amended  information. 

Record  of  conviction  for  infamous  crime  must  show  talcing  of  every 
step  at  trial  required  by  due  process. 
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Approved  in  Powers  v.  United  States,  223  U.  S.  312,  56  L.  Ed.  452, 
32  Sup.  Ct.  281,  holding  indictment  must  show  grand  jury  impaneled, 
sworn  and  charged;  Freeman  v.  United  States,  227  Fed.  744,  holding 
judge  cannot  be  substituted  during  progress  of  trial ;  Renigar  v.  United 
States,  172  Fed.  652, 19  Ann.  Cas.  1117,  26  L.  R.  A.  (N.  S.)  683,  holding 
indictment  must  be  publicly  presented  in  open  court;  United  States 
v.  Wells,  163  Fed.  328,  holding  prosecutor  cannot  be  present  during 
deliberations  of  grand  jury;  United  States  v.  McKnight,  112  Fed.  983, 
holding  arraignment  and  plea  not  necessary  on  new  trial  where  record 
shows  a  prior  arraignment  and  plea;  Lanckton  v.  United  States,  18 
App.  D.  C.  363,  holding  regularity  of  proceedings  is  presumed;  Dansby 
v.  United  States,  2  Ind.  Ter.  461,  51  S.  W.  1085,  holding  judgment 
should  be  arrested  where  defendant  not  arraigned;  Vickers  v.  United 
States,  1  Okl.  Cr.  459,  98  Pac.  470,  holding  in  prosecution  for  rape  by 
one  in  Indian  Territory,  evidence  must  affirmatively  show  that  defend- 
ant is  not  an  Indian  before  question  of  death  penalty  can  be  submitted 
to  jury;  State  v.  Goodager,  56  Or.  205,  108  Pac.  185,  holding  prosecu- 
tion on  appeal  may  admit  state  of  facts  not  shown  by  record;  State 
v.  Osborne,  54  Or.  292,  200  Ann.  Cas.  627,  103  Pac.  64,  holding  in  prose- 
cution for  rape  court  may  exclude  public;  dissenting  opinion  in  Greene 
v.  United  States,  154  Fed.  414,  85  C.  C.  A.  251,  majority  holding  in  prose- 
cution against  public  official  for  embezzlement  false  entries  made  in 
journals  by  clerks  were  admissible  against  him;  dissenting  opinion  in 
State  v.  Walton,  53  Or.  571,  573,  102  Pac.  174,  175,  majority  holding 
testimony  given  at  former  trial  is  admissible  against  accused. 

Distinguished  in  Frank  v.  State,  142  Ga.  751,  L.  R.  A.  1915D,  817, 
83  S.  E.  649,  holding  defendant  may  waive  his  presence  at  rendering 
of  verdict;  Gaines  v.  United  States,  1  Ind.  Ter.  302,  37  S.  W.  100,  hold- 
ing defendant  may  waive  .arraignment  and  plea;  Commonwealth  v. 
Crowley,  168  Mass.  223,  46  N.  E.  626,  verdict  including  lesser  offense 
well  charged  is  not  void. 

Miscellaneous.  Cited  in  McKnight  v.  United  States,  97  Fed.  216, 
38  C.  C.  A.  115,  holding  where  indictment  charges  several  intents,  any 
one  of  which  will  be  sufficient,  proof  of  any  one  supports  indictment; 
dissenting  opinion  in  Ex  parte  Jerman,  57  Or.  402,  Ann.  Cas.  1913A,  149, 
112  Pac.  421,  majority  holding  Supreme  Court  may  require  accused 
to  apply  for  habeas  corpus  in  Circuit  Court. 

162  U.  9.  650-663,  40  L.  Ed.  1105,  16  Sup.  Ct.  934,  WESTERN  UNION 
TEL.  CO.  V.  JAMES. 

State  law  requiring  prompt  delivery  of  telegrams  is  valid  police  regula- 
tion, even  as  to  messages  from  other  States. 

Approved  in  Western  Union  Tel.  Co.  v.  Powell,  94  Va.  273,  26  S.  E. 
828,  and  Western  Union  Tel.  Co.  v.  Goddin,  94  Va.  515,  27  S.  E.  429, 
both  following  rule;  New  York  etc.  R.  R.  Co.  v.  New  York,  165  U.  S. 
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631,  41  L.  Ed.  854,  17  Sup.  Ct.  419,  upholding  law  regulating  heating 
of  cars ;  Peirce  v.  Van  Dusen,  78  Fed.  699,  24  C.  C.  A.  280,  and  Chicago 
etc.  Ry.  Co.  v.  Solan,  169  U.  S.  138,  42  L.  Ed.  692,  18  Sap.  Ct.  291,  both 
upholding  law  limiting  carrier's  right  to  contract  against  liability; 
Richmond  etc.  R.  R.  Co.  v.  R.  A.  Patterson  Tobacco  Co.,  169  U.  S.  316, 
42  L.  Ed.  761,  18  Sup.  Ct.  337,  upholding  law  placing  onus  of  disprov- 
ing loss  of  goods  upon  carrier;  Lake  Shore  etc.  Ry.  Co.  v.  Ohio,  173 
U.  S.  295,  43  L.  Ed.  706,  19  Sup.  Ct.  469  (see  dissenting  opinion  in  173 
U.  j3.  324,  19  Sup.  Ct.  480),  upholding  law  requiring  interstate  trains 
to  stop  at  certain  stations;  Western  Union  TeL  Co.  v.  Crovo,  220  IT.  S. 
370,  372,  55  L.  Ed.  501,  502,  31  Sup.  Ct.  399,  Western  Union  Tel.  Co. 
v.  Gilkinson,  46  Ind.  App.  31,  90  N.  E.  651,  Stewart  v.  Western  Union 
Tel.  Co.,  93  S.  C.  122,  76  S.  E.  112,  and  Brown  v.  Western  Union  Tel. 
Co.,  85  S.  C.  497,  137  Am.  St.  Rep.  914,  67  ST  E.  147,  all  applying  prin- 
ciple; Missouri  etc.  Ry.  Co.  v.  Harris,  234  U.  S.  416,  L.  R.  A.  1915E, 
942,  58  L.  Ed.  1381,  34  Sup.  Ct.  790,  upholding  law  allowing  twenty 
dollars  attorney's  fees  in  suit  for  damage  to  freight;  Chicago  etc.  Ry. 
Co.  v.  Arkansas,  219  U.  S.  466,  55  L.  Ed.  297,  31  Sup.  Ct.  275,  upholding 
law  requiring  three  brakemen  on  freight  train  of  more  than  twenty-five 
cars;  Western  Union  Tel.  Co.  v.  Commercial  Milling  Co.,  218  U.  S. 
419,  21  Ann.  Gas.  815,  36  L.  R.  A.  (N.  S.)  220,  54  L.  Ed.  1092,  31  Sup.  Ct. 
59,  upholding  statute  refusing  to  allow  telegraph  companies  to  limit 
liability;  Atlantic  Coast  Line  R.  R.  Co.  v.  Mazursky,  216  U.  S.  133, 
54  L.  Ed.  417,  30  Sup.  Ct.  378,  holding  State  may  penalize  common  car- 
rier for  failure  to  adjust  claim  within  certain  time;  Missouri  Pacific 
Ry.  Co.  v.  Larabee  Flour  Mills  Co.,  211  U.  S.  622,  53  L.  Ed.  360,  29 
Sup.  Ct.  214,  holding  State  could  compel  carrier  to  connect  with  flour 
mill;  Cleveland  etc.  Ry.  Co.  v.  Illinois,  177  U.  S.  517,  44  L.  Ed.  869, 
20  Sup.  Ct.  723,  holding  unconstitutional  111.  Act,  March  21,  1874,  §  26, 
requiring  all  regular  passenger  trains  to  stop  at  county  seats;  Gardner 
v.  Western  Union  Tel.  Co.,  231,  Fed.  .410,  holding  legislature  may  pro- 
vide that  telegraph  company  .shall  not  be  liable  in  damages  unless  claim 
presented  within  sixty  days;  American  Linseed  Oil  Co.  v.  Crumbine, 
207  Fed.  388,  125  C.  C.  A.  82,  holding  State  could  prohibit  sale  of  adul- 
terated turpentine;  Ivy  v.  Western  Union  Tel.  Co.,  165  Fed.  377,  np- 
holding  law  making  telegraph  companies  liable  for  mental  anguish; 
Box  v.  Postal  Telegraph-Cable  Co.,  165  Fed.  141,  28  L.  R.  A.  (N.  S.)  566, 
81  C.  C.  A.  172,  holding  telegraph  company  must  send  unrepeated  mes- 
sage with  reasonable  promptness;  Logan  &  Bryan  v.  Postal  Tel.  etc.  Co., 
157  Fed.  584,  holding  State  can  prohibit  dealkigs  in  futures;  St.  Louis 
etc.  Ry.  Co.  v.  Edwards,  94  Ark.  397,  127  S.  W.  714,  upholding 
statute  prescribing  penalty  for  failure  to  notify  consignee  of  arrival 
of  shipment;  Arkansas  etc.  Ry.  Co.  v.  German  Nat.  Bank,  77  Ark. 
489,  92  S.  W.  524,  upholding  Kirby's  Dig.,  §  530,  making  rail- 
road liable  for  nondelivery  of  poods  to  holder  of  bill  of  lading,  properly 
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indorsed;  Western  Union  Tel.  Co.  v.  Ford,  77  Ark.  535,92  S.  W.  529, 
recovery  allowed  for  mental  anguish  caused  by  delay  in  delivering  mes- 
sage, though  statute  of  State  from  which  message  sent  allows  no  such 
recovery;  Vandalia  R.  Co.  v.  Railroad  Commission,  182  Ind.  387,  101 
N.  E.  87,  holding  State  might  prescribe  size  of  headlights  to  be  used 
on  locomotives;  Southern  Ry.  Co.  v.  Railroad  Commission,  179  Ind. 
34,  37,  100  N.  E.  340,  342,  holding  State  may  require  railroad  to  install 
grab-irons  on  cars;  Railroad  Commission  ▼.  Grand  Trunk  etc.  R.  Co., 
179  Ind.  260,  100  N.  E.  854,  holding  State  may  require  railroads  to 
install  block  system ;  State  ex  rel.  Hooton  v.  Western  Union  Tel.  Co., 
172  Ind.  24,  87  N.  E.  642,  holding  State  may  require  free  delivery  within 
one  mile  of  station;  State  v.  Lowry,  166  Ind.  379,  9  Ann.  Oa*.  350, 
4  L.  R.  A.  (N.  8.)  528,  77  N.  E.  730,  holding  State  could  prohibit  sale 
of  cigarettes;  United  States  Express  Co.  v.  State,  164  Ind.  204,  206,  73 
N.  E.  104,  upholding  Burns'  Ann.  Stats.  1901,  §  3312a,  requiring  express 
company  to  deliver  matter  to  consignee  at  residence  within  city  of  two 
thousand  five  hundred  or  more  inhabitants;  Western  Union  Tel.  Co. 
v.  Carter,  156  Ind.  532,  60  N.  E.  305,  holding  Indiana  statute  imposing 
penalty  upon  company  for  nondelivery  of  message  does  not  apply  to 
message   sent   outside   of   State;    Oneida  Farmers'  Shipping  Assn.  v. 
St.  Joseph  etc.  Ry.  Co.,  90  Kan.  279,  281,  133  Pac.  889,  890,  allowing 
action  for  delay .  in  transportation  of  grain ;  City  of  Leavenworth  v. 
Ewing,  80  Kan.  61,  101  Pac.  665,  holding  State  could  impose  occupation 
tax  on  express  companies;  State  ex  rel.  Coleman  v.  Western  Union 
Tel.  Co.,  75  Kan.  647,  653,  657,  90  Pac.  313,  315,  317,  upholding  char- 
ter fee  imposed  on  telegraph  companies;  Louisville  etc.  R.  Co.  v.  Cen- 
tral  Stockyards    Co.,  133  Ky.  188,  97  S.  W.  792,   upholding   statute 
prescribing  penalty  for  discrimination  in  switching  cars;  Louisville  v. 
Wehmhoff,  116  Ky.  848,  79  S.  W.  202,  upholding  ordinance  prohibiting 
telegraphic  transmission  of  bets  to  poolroom  through  message  from 
other  State;  Postal  Telegraph-Cable  Co.  v.  State,  110  Md.  617,  618, 
73  Atl.  683,  upholding  law  requiring  telegraph  company  to  put  time 
of  sending  and  receiving  on  message;  Vermilye  v.  Western  Union  Tel. 
Co.,  207  Mass.  406,  93  N.  E.  637,  holding  telegraph  company  could  not 
refuse  message    not    written  on  company's    form;    Commonwealth    v. 
Strauss,  191  Mass.  555,  78  N.  E.  139,  upholding  R.  L.,  c.  56,  §>  1,  for- 
bidding vendor  making  it  condition  of  sale  that  vendee  shall  not  sell 
goods  of  another;  Commercial  Milling  Co.  v.  Western  Union  Telegraph 
Co.,  151  Mich.  436,  439,  115  N.  W.  700,  702,  upholding  law  prohibiting 
telegraph  companies  limiting  their  liability ;  Mobile  etc.  R.  Co.  v.  Green- 
wald  &  Champenois,  104  Miss.  419,  61  South.  427,  upholding  penalty  of 
twenty-five  dollars  imposed  on  shipper  failing  to  settle  on  time;  Yazoo 
etc.  R.  Co.  v.  Greenwood  Grocery  Co.,  96  Miss.  416,  51  South.  453,  hold- 
ing railroad  commission  may  impose  reciprocal  demurrage  rules;  Mar- 
shall v.  Western  Union  Tel.  Co.,  79  Miss.  160,  161,  162,  89  Am.  St.  Rep. 
XVII— 41 
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686,  587,  27  South.  615,  holding  section  4326  of  Code,  1892,  imposing 
penalty  for  failure  to  transmit  message  correctly,  does  not  apply  to 
delay  in  transmission;  Adcox  v.  Western  Union  Telegraph  Co.,  171 
Mo.  App.  336,  157  S.  W.  990,  and  Hewitt  v.  Western  Union  Tel.  Co., 
172  Mo.  App.  276,  277,  157  S.  W.  828,  829,  both  upholding  penalty 
of  three  hundred  dollars  for  delay;  State  v.  Northern  Pac.  Ry.  Co.,' 
36  Mont.  587,  13  Ann.  Oas.  144,  15  L.  R.  A.  (N.  S.)  134,  93  Pac.  946, 
holding  State  could  regulate  hours  of  employment  of  railway  employees ; 
Purdy  v.  Erie  R.  R.  Co.,  162  N.  Y.  51,  56  #N.  E.  510,  upholding  Laws 
1895,  c.  1027,  requiring  railroads  operating  within  State  to  issue  mile- 
age-books; 1.  M.  Pace  Mule  Co.  v.  Seaboard  Air  Line  Ry.  Co.,  160 
N.  C.  229,  76  S.  E.  518,  holding  State  could  prohibit  carrier  from  lim- 
iting its  liability;  Penn  v.  Western  Union  Tel.  Co.,  159  N.  C.  310,  41 
L.  R.  A.  (N.  S.)  223,  75  S.  E.  18,  allowing  action  in  tort  for  delay  in 
transmitting  message;  Reid  v.  Southern  Ry.  Co.,  153  N.  C.  494,  495, 
497,  69  S.  E.  620,  621,  holding  State  may  hold  initial  carrier  for  dam- 
ages occurring  on  line  of  connecting  carrier;  Reid  &  Beam  v.  Southern 
Ry.  Co.,  150  N.  C.  761,  17  Ann.  Cas.  247,  64  S.  E.  877,  holding  State 
may  impose  fine  of  fifty  dollars  for  each  day  carrier  refuses  to  receive 
freight;  Garrison  v.  Southern  Ry.  Co.,  50  N.  C.  589,  64  S.  E.  584,  hold- 
ing State  may  penalize  carrier  for  refusal  to  receive  freight;  Morris- 
Scarboro-Moffitt  Co,  v.  Southern  Express  Co.,  146  N.  C.  173,  15  L.  R.  A. 
(N.  S.)  983,  59  S.  E.  669,  holding  State  may  penalize  carrier  for  failure 
to  adjust  loss  within  certain  time;  Harrill  Bros.  v.  Southern  Ry.  Co., 
144  N.  C.  539,  57  S.  E.  385,  upholding  law  imposing  penalty  on  railroad 
for  refusa!  to  receive  freight;  Chicago  etc.  Ry.  Co.  v.  Beatty,  34  Okl. 
325,  42  L.  R.  A.  (N.  8.)  984,  118  Pac.  368,  upholding  penalty  of  one 
dollar  per  day  for  failure  to  furnish  cars;  Western  Union  Tel.  Co.  v. 
State,  31  Okl.  426,  429,  121  Pac.  1074,  1075,  upholding  law  prohibiting 
delivery  charge  within  two  miles  of  office;  Balderston  v.  Western  Union 
Tel.  Co.,  79  S.  E.  162,  60  S.  E.  436,  holding  action  for  delay  is  ex  delicto; 
Charles  v.  Atlantic  etc.  R.  Co.,  78  S.  C.  42,  125  Am*  St.  Rep.  762,  58 
S.  E.  930,  and  Varnville  Furniture  Co.  v.  Charleston  etc.  Ry.  Co.,  98 
S.  C.  68,  79  S.  E.  701,  both  holding  State  might  penalize  failure  to 
adjust  claim  within  certain  time;  Walker  v.  Western  Union  Tel.  Co., 
75  S.  C,  526,  56  S.  E.  42,  holding  stipulation  on  back  of  telegraph  blank 
will  not  relieve  carrier;  Western  Union  Tel.  Co.  v.  White,  113  Va.  423, 
424,  425,  74  S.  E.  175, 176,  applying  penalty  where  carrier  lost  message; 
Western  Union  Tel.  Co.  v.  Hughes,  104  Va.  241,  51  S.  E.  225,  where 
point  of  transmission  and  destination  are  within  State,  fact  that  mes- 
sage traveled  over  company's  lines  outside  State  part  of  distance  does 
not  constitute  interstate  business;  Postal  Tel.  Cable  Co.  v.  Umstadter, 
103  Va.  744,  747,  748,  50  S.  E.  260,  261,  upholding  Code  1887,  §  1291, 
penalizing  telegraph  company  failing  to  transmit  either  .within  or  with- 
out State;  Atlantic  etc.  Ry.  Co.  v.  Commonwealth,  102  Va.  616,  46 
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S.  E.  916,  upholding  rules  prescribed  by  corporation  commission  relative 
to  demurrage,  storage,  car  service  and  car  detention  charges;  Western 
Union  Tel.  Co.  v.  Reynolds,  100  Va.  467,  93  Am.  St  Rep.  975,  41  S.  E. 
658,  upholding  Code,  §  1291,  imposing  penalty  for  failure  to  deliver 
telegram  promptly;  dissenting  opinion  in  Traynham  v.  Charleston  etc. 
Ry.  Co.,  92  S.  C.  51,  56,  -75  S,  E.  384,  385,  majority  holding  carrier  not 
liable  for  penalty  where  shipment  passed  out  of  State. 

Distinguished  in  Central  Stockyards  Co.  v.  Louisville  &  N.  R.  R.  Co., 
118  Fed.  120,  63  L.  R.  A.  213,  55  C.  C.  A.  63,  holding  State  cannot  com- 
pel company  to  transfer  cars  to  connecting  line  where  received  from 
another  State;  Hart  v.  State,  100  Md.  610,  60  Atl.  461,  holding  Act  1904, 
e.  109,  p.  186,  requiring  carrier  to  furnish  separate  coaches  for  white 
and  colored  passengers  and  imposing  penalty  for  refusing  to  occupy 
seat  assigned,  void  as  to  interstate  passengers ;  Jennings  v.  Big  Sandy 
etc.  R.  Co.,  61  W.  Va.  666,  57  S.  E.  273,  and  Blalock  Hardware  Co.  v. 
Seaboard  etc.  Ry.  Co.,  170  N.  C.  397,  86  S.  E.  1027,  both  holding  State 
could  not  impose  penalty  for  charging  excessive  rates;  Downey  v. 
Northern  Pac.  Ry.  Co.,  19  N.  D.  625,  26  L.  R.  A.  (N.  S.)  1017, 125  N.  W. 
477,  refusing  to  uphold  State  regulations  for  shipment  of  livestock; 
Southern  Ry.  Co.  v.  Howard,  1  Tenn.  Civ.  610,  holding  injured  railway 
employee  must  bring  his  action  under  Federal  Liability  Act;  Western 
Union  Tel.  Co.  v.  Bilisoly,  116  Va.  564,  82  S.  E.  92,  holding  act  of  Con- 
gress 1910,  removed  State's  power  to  penalize  telegraph  companies; 
Western  Union  Tel.  Co.  v.  Davis,  114  Va.  155,  75  S.  E.  767,  holding 
law  improving  penalty  cannot  be  given  extraterritorial  force;  Southern 
Ry.  Co.  v.  Commonwealth,  107  Va.  782,  17  L.  R.  A.  (N.  S.)  364,  60 
S.  E.  74,  holding  statute  imposing  forfeiture  for  failure  to  furnish  cars 
could  not  apply  to  shipments  outside  of  State;  dissenting  opinion  in 
Western  Union  Tel.  Co.  v.  Hughes,  104  Va.  247,  51  S.  E.  227,  majority 
holding  where  points  of  transmission  and  destination  are  within  State, 
fact  that  message  traveled  part  way  over  company's  lines  outside  State 
does  not  constitute  interstate  business. 

State  statutes  penalizing  negligent  handling  of  telegrams  as  regula- 
tion of  interstate  commerce.    Note,  2  Ann.  Oas.  613. 

Transportation  between  points  in  same  State  over  route  partly  in 
another  as  interstate  commerce.    Note,  28  L.  R.  A.  (N.  S.)  987. 

■ 

State  law  affecting  telegraphs  as  regulation  of  interstate  commerce. 
Note,  36  L.  R.  A.  (N.  S.)  221. 

Telegraph  lines  are  instruments  of  commerce  within  commerce  clause.  ' 
Approved  in  Carver  v.  State,  11  Ga.  App.  25,  74  S.  E.  557,  holding 
State  cannot  prohibit  telegraph  companies  from  placing  poles  on  roads. 

Legislation  which  is  mere  aid  to  commerce  may  be  enacted  by  a  State. 

Approved  in  Erie  R.  R.  Co.  v.  Purdy,  185  U.  S.  150,  46  L.  Ed.  849, 

22  Sup.  Ct.  606,  holding  no  Federal  question  presented  by  claim  that 
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mileage-book  statute  infringes  on  commerce  power  where  State  court 
upheld  same  as  confined  to  State;  Ex  parte  Young,  36  Or.  250,  78  Am. 
St.  Rep.  774,  59  Pac.  708,  upholding  Hills'  Ann.  Laws,  §  1952,  for- 
bidding any  person  to  persuade  seamen  to  desert  vessel  .within  State 
waters ;  Gray  v.  Western  Union  Tel.  Co.,  108  Tenn.  50,  91  Am.  St.  Rep. 
712,  64  S.  W.  1066,  holding,  under  Shannon's  Code,  §  1838,  company 
is  liable  to  suit  for  mental  anguish  caused  by  failure  to  deliver  mes- 
sage. 

State's  Imposition  of  penalty  for  telegraph  company's  neglect  of  legal 
duty  is  not  commerce  regulation. 

Approved  in  Western  Union  Tel.  Co.  v.  Wilson,  213  U.  S.  54,  53 
L.  Ed.  694,  29  Sup.  Ct.  403,  holding  State  court's  refusal  to  allow  plea 
setting  up  Federal  question  will  not  support  appeal  to  Federal  Supreme 
Court;  Kelley  v.  Great  Northern  Ry.  Co.,  152  Fed.  219,  and  Spain  v. 
St.  Louis  etc.  R.  Co.,  151  Fed.  526,  both  upholding  Federal  Compensa- 
tion Act ;  Southern  Ry.  Co.  v.  Atlanta  Sand  etc.  Co.,  135  Ga.  41,  68  S.  E. 
810,  holding  State  could  penalize  railroad  for  delay  in  furnishing  cars; 
Pittsburgh  etc.  Ry.  Co.  v.  Hunt,  171  Ind.  211,  86  N.  E.  336,  holding 
State  could  require  railroad  to  make  connection  with  another  road; 
Bradbury  v.  Chicago  etc.  Ry.  Co.,  149  Iowa,  56,  40  L.  R.  A  (N.  S.)  684, 
128  N.  W.  3,  holding  State  courts  have  jurisdiction  of  suit  against 
interstate  carrier;  Missouri  etc.  Ry.  Co.  v.  Haber,  169  U.  S.  634,  42 
L.  Ed.  885,  18  Sup.  Ct.  496  (see  dissenting  opinion  in  169  U.  S.  642, 
42  L.  Ed.  888,  18  Sup.  Ct.  499),  upholding  law  against  importation  of 
diseased  cattle;  Burgess  v.  Western  Union  Tel.  Co.,  92  Tex.  127,  71 
Am.  St.  Rep.  834,  46  S.  W.  795,  upholding  statute  limiting  time  of  suit; 
Addyston  Pipe  etc.  Co.  v.  United  States,  175  U.  S.  231,  44  L.  Ed.  144, 
20  Sup.  Ct.  103,  arguendo. 

Distinguished  in  Southern  Ry.  Co.  v.  Reid,  222  U.  S.  435,  436,  56 
L.  Ed.  259,  260,  32  Sup.  Ct.  140,  holding  State  cannot  penalize  refusal 
of  carrier  to  receive  freight;  Louisville  etc.  R.  Co.  v.  Hughes,  201  Fed. 
737,  holding  State  could  not  require  inspection  of  boilers  used  in  inter- 
state commerce;  Shepard  v.  Northern  Pac.  Ry.  Co.,  184  Fed.  771,  hold- 
ing State  cannot  establish  railroad  rates  so  as  to  affect  interstate 
commerce;  Commonwealth  v.  People's  Express  Co.,  201  Mass.  578,  1S1 
Am.  St  Rep.  416,  88  N.  E.  425,  holding  State  could  not  require  license 
of  express  company  doing  interstate  business;  St.  Louis  etc.  R.  Co.  v. 
State,  26  Okl.  69,  SO  L.  R.  A  (N.  S.)  137,  107  Pac.  932,  holding  State 
cannot  require  railroad  to  furnish  ten  days'  free  storage. 

Notice  of  exemption  from  liability  printed  on  telegraph  blank,  as 
affecting  addressee  of  message.    Note,  19  Ann.  Gas.  903. 

Validity  of  stipulation  in  telegraph    blank    limiting    liability    of 
company  unless  message  is  repeated.    Note,  10  Ann.  Gas.  858. 

Liability  of  telegraph  company  for  refusal  to  accept  message  for 
transmission.    Note,  Ann.  Gas.  1916D,  468. 
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Conflict  of  laws  as  to  carrier's  contracts.    Note,  63  L.  R.  A.  533. 

Law  governing  telegraph  company's  liability.    Note,  6  L.  R.  A. 
(N.  S.)  754. 

Duty  as  to  cipher  and  unintelligible  telegrams.    Note,  43  L.  R.  A.' 
(N.  S.)  506. 

let  U.  8.  664-6*7,  40  L.  Ed.  1109,  16  Sop.  Ot.  943,  COFFIN  ▼.  UNITED 
STATES. 

■ 

One  cannot  aid  and  abet  defrauding  bank  officer  without  latter's  con- 
curring act. 

Approved  in  United  States  v.  Orr,  223  Fed.  223,  holding  one  cannot 
aid  in  violation  of  Oleomargarine  Act  unless  he  is  engaged  in  business; 
Richardson  v.  United  States,  181  Fed.  6, 104  C.  C.  A.  69,  holding  where 
officer  aids  in  falsification  he  becomes  principal;  dissenting  opinion  in 
Gallot  v.  United  States,  87  Fed.  451,  majority  holding  death  of  principal 
does  not  prevent  prosecution  of  abetter. 

Instruction*  embraced  in  court's  general  charge  are  properly  refused. 

Approved  in  Agnew  v.  United  States,  165  U.  S.  51,  41  L.  EcL  630, 
17  Sup.  Ct.  241,  Baltimore  etc.  R.  R.  Co.  v.  Hellenthal,  88  Fed.  122, 
31  C.  C.  A.  414,  Illinois  Cent.  R.  Co.  v.  Jones,  95  Fed.  390,  37  C.  C.  A. 
106,  and  Alexis  v.  United  States,  129  Fed.  65,  63  C.  C.  A.  502,  all  fol- 
lowing rule;  Mackenzie  v.  United  States,  209  Fed.  290,  126  C.  C.  A. 
215,  holding  where  court  instructed  that  knowledge  that  scheme  was 
fraudulent  was  necessary  to  conviction,  instruction  that  belief  in  truth 
of  statements  was  good  defense,  was  properly  refused;  Chamblis  v. 
United  States,  218  Fed.  160,  161,  132  C.  C.  A.  112,  and  Price  v.  United 
States,  218  Fed.  153,  LR.A.  1915D,  1070,  132  C.  C.  A.  1,  both  holding 
no  presumption  exists  as  to  good  character  of  defendant;  Western 
Union  Tel.  Co.  v.  Thompson,  144  Fed.  585,  75  C.  C.  A.  334,  no  error  to 
refuse  to  give  charge  correctly  stating  law  if  theory  presented  by  charge 
inapplicable  to  case;  Brown  v.  United  States,  142  Fed.  8,  73  C.  C.  A. 
187,  when  instructions  covering  law  given,  no  error  for  court  to  refuse 
instructions  not  strictly  applicable;  Norman  v.  United  States,  20  App. 
D.  C.  498,  applying  rule  in  prosecution  for  murder;  Perry  v.  Cobb,  4 
Ind.  Ter.  726,  76  S.  W.  292,  applying  rule  in  action  of  trespass  occurring 
in  Indian  Territory;  State  v.  Buralli,  27  Nev.  55,  71  Pac.  536.  after 
charging  jury  to  consider  all  facts,  no  error  for  court  to  refuse  instruc- 
tion singling  out  salient  parts  of  evidence. 

Refusal  of  irrelevant  instruction  is  no  error. 

Approved  in  Gourdain  v.  United  States,  154  Fed.  460,  83  C.  C.  A. 
309,  holding  instructions  need  not  be  given  on  different  phases  of  evi- 
dence. 
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Bank  president,  permitting  overdraft*  which  will  not  he  paid,  with 
Intent  to  defraud  hank,  commits  a  crime. 

Approved  in  United  States  v.  Heinze,  218  U.  S.  544,  21  Ann.  Cas.  884, 
64  L.  Ed.  1145,  31  Sup.  Ct.  98,  holding  receiving  unsecured  promissory 
note  of  no  value  constitutes  crime;  Adler  v.  United  States,  182  Fed. 
469,  104  C.  0.  A.  608,  holding  renewal  of  note  to  cover  loan  not  suffi- 
ciently secured  did  not  constitute  misapplication;  Williams  v.  Territory, 
13  Ariz.  32,  27  L.  R.  A.  (N.  S.)  10S2,  108  Pac.  245,  holding  obtaining 
money  by  worthless  check  is  obtaining  money  under  false  pretenses; 
People  v.  Comstock,  115  Mich.  313,  73  N.  W.  248,  construing  State 
banking  law. 

Making  of  false  entry  is  concrete  offense,  not  committed  where  trans- 
action real,  though  fraudulent. 

Approved  in  Agnew  v.  United  States,  165  U.  S.  53,  41  L.  Ed.  630, 17 
Sup.  Ct.  242,  truthful  entry  of  fraudulent  transaction  is  not  false  en- 
try; Cummins  v.  United  States,  232  Fed.  847,  holding  jury  is  judge  as 
to  intent  of  wrongdoer;  Morse  v.  United  States,  174  Fed.  552,  554,  98 
C.  C.  A.  321,  holding  false  entries  need  not  actually  be  directed  by 
defendant;  United  States  v.  Martindale,  146  Fed.  295,  under  indictment 
charging  misapplication  of  bank's  funds  by  drawing  checks,  govern- 
ment cannot  show  defendant's  apparent  credit  was  fictitious;  United 
States  v.  Young,  128  Fed.  115,  holding  entering  worthless  check  as  cash 
item  will  not  sustain  indictment  against  cashier  for  making  "false 
entry";  Towles  v.  United  States,  19  App.  D:  C.  490,  holding  accused 
must  have  reasonable  grounds  for  believing  he  had  authority  to  alter 
notes. 

Criminal  liability  of  officer  of  national  bank  for  making  false  en- 
tries in  books  or  reports.    Note,  20  Ann.  Cas.  948,  950. 

Indictment  charging  officer  and  abetters  with  intent  to  defraud  hank 
is  good,  though  also  charging  officer  with  another  intent. 

Approved  in  Dickinson  v.  United  States,  159  Fed.  802,  86  C.  C.  A. 
625,  holding  indictment  charging  " conversion"  of  funds  sufficiently 
charged  misapplication;  Walsh  v.  United  States,  174  Fed.  618,  98 
C.  C.  A.  461,  holding  fraudulent  intent  may  be  evidenced  by  other  acta; 
Chitwood  v.  United  States,  153  Fed.  553,  11  Ann.  Gas.  814,  82  C.  C.  A 
505,  holding  on  trial  for  embezzling  letters  postoffice  clerk  may  be 
shown  to  have  destroyed  other  letters;  State  v.  O'Neil,  24  Idaho,  595, 
135  Pac.  64,  and  Kettenbach  v.  United  States,  202  Fed.  384, 120  C.  C.  A 
505,  both  holding  evidence  of  making  other  false  reports  is  admissible 
to  show  intent ;  Dow  v.  United  States,  82  Fed.  909,  27  C.  C.  A.  140,  and 
Spurr  v.  United  States,  87  Fed.  711,  31  C.  C.  A.  202,  court  has  large 
discretion  in  .admitting  evidence  of  intent. 

Criminal  liability  of  officer  of  national  bank  for  misapplication  of 
funds  of  bank.    Note,  21  Ann.  Cas.  888,  889,  890,  891. 
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Miscellaneous.    Cited  in  Gardes  v.  United  States,  87  Fed.  175,  court 
may  require  prosecution  to  elect  from  numerous  counts. 
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Indictment  for  fraud  by  president  of  O.  Bank,  and  that  It  did  business 
at  Exeter,  is  satisfied  by  proof  that  same  is  O.  Bank  of  Exeter. 

Approved  in  Morris  v.  United  States,  161  Fed.  681,  88  C.  C.  A.  532, 
upholding"  indictment  charging  accused  with  "having  carried  on  busi- 
ness of  manufacturing  oleomargarine  without  having  obtained  license"; 
Rieger  v.  United  States,  107  Fed.  922,  47  C.  C.  A.  61,  holding  averment 
that  note  was  made  and  drawn  by  person  giving  *his  full  name  is  sup- 
ported by  proof  that  such  person  signed  jiote  regardless  of  full  name; 
Johnson  v.  People,  36  Colo.  451,  84  Pac.  821,  holding  variance  in  amount 
of  falsification  is  immaterial ;  Davis  v.  State,  105  Ga.  812,  32  S.  E.  159, 
disregarding  use  of  "railroad"  instead  of  "railway"  in  indictment; 
Richberger  v.  State,  90  Miss.  835,  44  South.  776,  holding  "Jonestown 
Bank  of  Jonestown,"  may  be  referred  to  as  Jonestown  Bank. 

Distinguished  in  United  States  v.  Green,  136  Fed.  657,  indictment 
charging  defendant  with  bribing  United  States  officer  by  giving  him 
check,  insufficient  where  check  not  set  out  or  fact  that  bank  on  which 
it  is  drawn  is  in  existence. 

Witness  may  be  asked  leading  question  on  direct  examination  where 
counsel  surprised  by  his  statements. 

Approved  in  Barker  v.  Rhode  Island  Co.,  35  R.  I.  410,  87  Atl.  176, 
holding  whether  witness  may  be  asked  leading  questions  is  within  dis- 
cretion of  court. 

Permitting  leading  questions  as  matter  within  discretion  of  trial 
court.    Note,  17  Ann.  Gas.  840. 

Impeaching  one's  own  witness.    Note,  Ann.  Gas.  1914B,  1125. 

Witness*  memory  may  not  be  refreshed  by  reference  to  testimony  by 
nun  four  months  after  event. 

Approved  in  Foster  v.  United  States,  178  Fed.  177,  101  C.  C.  A.  485, 
holding  where  witness'  memory  was  not  refreshed  by  former  state- 
ment it  was  not  prejudicial  of  defendant's  rights;  Hyde  v.  United 
States,  35  App.  D.  C.  481,  holding  witness  may  refer  to  written  report 
made  six  days  after  happening  of  event ;  Eaton  Chemical  Co.  v.  Doherty, 
31  N.  D.  187,  153  N.  W.  969,  holding  parol  evidence  as  to  contents  of 
books  is  inadmissible  where  books  are  available;  State  v.  Callaghan,  18 
S.  D.  149,  99  N.  W.  1100,  testimony  of  witness  for  State  in  criminal 
trial  cannot  be  used  by  State  as  independent  evidence  to  impeach  him; 
Misher  v.  State,  69  Tex.  Cr.  228,  152  S.  W.  1052,  holding  trial  docket  of 
justice  is  admissible  to  refresh  witness'  memory;  Mahoney's  Admr.  v. 
Rutland  R.  Co.,  81  Vt.  215,  216,  69  Atl.  654,  holding  witness'  memory 
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might  be  refreshed  by  asking  him  if  he  did  not  testify  differently  on 
former  trial. 

Distinguished  in  Grunberg  v.  United  States,  145  Fed.  96,  76  C.  C.  A. 
51,  ledger  entries  of  mercantile  partnership,  posted  at  end  of  each 
month,  sufficiently  contemporaneous  to  be  used  by  partner  to  refresh 
memory;  Peters  v.  United  States,  94  Fed.  140,  36  C.  C.  A.  105,  court  may 
permit  leading  questions. 

Rejection  of  evidence,  as  not  proper  cross-examination,  is  not  error,  if 
not  again  offered  during  trial. 

Approved  in  State  v.  Marren,  17  Idaho,  798,'  107  Pac.  1004,  holding 
witness  may  refresh  memory  by  referring  to  testimony  given  at  former 
trial. 

Sentence  being  separate  on  two  counts,  on  which  defendant  convicted, 
entire  punishment  must  be  undergone,  though  one  conviction  set  aside. 

Approved  in  Carter  v.  McClaughry,  183  U.  S.  385,  46  L.  EcL  247,  22 
Sup.  Ct.  189,  sustaining  sentence  of  court-martial  imposing  fine  and 
imprisonment  on  conviction  of  two  separate  offenses,  each  punishable 
by  fine  or  imprisonment;  Selvester  v.  United  States,  170  U.  S.  268,  270, 
271,  42  L.  Ed.  1031,  1032,  18  Sup.  Ct.  582,  583,  jury  may  convict  on  one 
count  and  disagree  on  another;  Clement  v.  United  States,  149  Fed.  313, 
79  C.  C.  A.  243,  where  indictment  under  National  Banking  Act  con- 
tains number  of  counts,  judgment  on  one  will  not  be  disturbed  because 
demurrer  to  others  sustained;  Brown  v.  United  States,  142  Fed.  7,  73 
C.  C  A.  187,  error  in  admitting  evidence  on  one  count  does  not  affect 
judgment  resting  on  other  counts ;  Hechter  v.  United  States^  94  Md.  442, 
50  Atl.  1043,  sustaining  verdict  of  guilty  of  one  offense  charged  in  in- 
dictment without  mentioning  other. 

Distinguished  in  United  States  v.  Tubbs,  94  Fed.  360,  where  evidence 
received  on  bad  counts  was  prejudicial  in  trial  of  others. 

Miscellaneous.  Cited  in  Davis  v.  Louisville  Trust  Co.,  181  Fed.  14, 
30  L.  R.  A.  (N.  S.)  1011,  104  C.  C.  A.  24,  holding  statements  as  to  as- 
sets of  business  made  by  president  to  mercantile  agency  are  admissible 
after  his  death ;  Breese  v.  United  States,  106  Fed.  683,  45  C.  C.  A.  535, 
holding  bank  teller  testifying  as  to  checks  may  refresh  his  memory  by 
examining  entries  made  in  part  by  others. 
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163  V.  8.  1-80,  41  L.  Ed.  48,  16  Sup.  Ot.  1004,  WESTERN  UNION  TEL. 
CO.  ▼.  TAOOABT. 

States  may  tax  property  of  those  engaged  In  Interstate  commerce,  if 
national  powers  not  interfered  with. 

Approved  in  State  v.  United  States  Express  Co.,  114  Minn.  353,  37 
L.  R.  A.  (N.  S.)  1127,  131  N.  W.  492,  applying  principle;  Old  Dominion 
S.  S.  Co.  v.  Virginia,  198  U.  S.  305,  49  L.  Ed.  1062,  25  Snp.  Ct.  686, 
State  may  tax  vessel  employed  in  interstate  commerce  where  within  its 
jurisdiction ;  Atlantic  &  Pacific  Tel.  Co.  v.  Philadelphia,  190  U.  S.  163, 
47  L.  Ed.  999,  1000,  23  Sup.  Ct.  818,  holding  interstate  telegraph  com- 
pany liable  to  reasonable  tax  for  local  supervision  over  poles  and  wires; 
St.  Louis  Southwestern  Ry.  Co.  v.  State,  106  Ark.  331,  152  S.  W.  114, 
holding  State  may  tax  privilege  of  exercising  franchise  in  State;  State 
v.  Western  Union  Tel.  Co.,  165  Mo.  519,  525,  65  S.  W.  778,  780,  holding 
telegraph  company  of  another  State  accepting  right  to  build  on  govern- 
ment roads  given  by  act  of  1866  is  subject  to  State  taxation;  dissenting 
opinion  in  Adams  Express  Co.  v.  Ohio,  165  U.  S.  248,  41  L.  Ed.  705,  17 
Sup.  Ct.  319,  majority  upholding  law  taxing  express  companies  in  pro- 
portion to  infra-State  mileage. 

State  tax  on  State  lines  of  Interstate  telegraph  company  may  be  pro- 
portioned to  total  mileage. 

Approved  in  Wisconsin  etc.  Ry.  Co.  v.  Powers,  191  U.  S.  388,  48  L.  Ed. 
232,  24  Sup.  Ct.  109,  upholding  Mich.  Act  May  27,  1893,  §  3,  levying 
tax  on  property  and  business  of  railroad  situated  partially  within  State ; 
St.  Louis  etc.  Ry.  Co.  v.  Davis,  132  Fed.  633,  levying  tax  on  railroad 
according  to  proportion  of  mileage  within  State  valid ;  State  v.  Western 
Union  Tel.  Co.,  96  Minn.  25, 104  N.  W.  573,  taxation  of  property  of  tele- 
graph company  within  State  as  portion  of  entire  system  valid;  Adams 
Express  Co.  v.  Ohio,  165  U.  S.  229,  41  L.  Ed.  698,  17  Sup.  Ct.  312, 
valuation  of  assessors  under  like  statute  cannot  be  overthrown  merely 
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by  showing  it  not  correct ;  Western  Union  Tel.  Co.  v.  State,  146  Ind.  58, 
59,  44  N.  E.  795,  arguendo. 

Distinguished  in  Fargo  v.  Hart,  193  U.  S.  499,  500,  48  L.  Ed.  765, 
24  Sup.  Ct.  498,  State  assessment  on  express  company  proportioned 
to  mileage  bad  when  property  chiefly  real  estate  unnecessary  to  business, 
outside  jurisdiction. 

Cost  of  property  or  its  replacement  is  not  true  measure  of  Its  value. 

Approved  in  Adams  Express  Co.  v.  Ohio,  165  U.  S.  221,  41  L.  Ed.  695, 
17  Sup.  Ct.  309,  and  Wells,  Fargo  &  Co.'s  Express  v.  Crawford  Co., 
63  Ark.  589,  37  L.  R.  A.  375,  40  S.  W.  713,  upholding  same  method  for 
taxing  express  companies;  Louisville  etc.  R.  Co.  v.  Bosworth,  209  Fed. 
431,  holding  value  of  all  tangible  and  intangible  property  must  be 
considered  in  determining  value  of  franchise;  Western  Union  TeL  Co., 
v.  Howe,  180  Fed.  49,  103  C.  C.  A.  398,  holding  court  of  equity 
cannot  enjoin  commission  in  assessment  of  tax;  Detroit  Citizens'  etc. 
R.  R.  Co.  v.  Common  Council  of  Detroit,  125  Mich.  692,  holding  in  de- 
termining cash  value  of  street  railroad  for  assessment  the  tangible 
property  is  unit,  enhanced  by  value  of  franchise  privileges. 

Distinguished  in  People  v.  Clapp,  152  N.  Y.  493,  39  L.  R.  A.  239,  46 
N.  E.  834,  in  assessing  railroad's  land  within  town,  valuation  cannot  be 
based  upon  cost,  earnings  and  rental  of  whole  road,  but  at  cost  of  re- 
production. 

Taxation  by  State  of  telegraph  lines  proportioned  to  total  mileage,  lest 
allowance  for  greater  proportional  value  outside  of  State,  is  valid. 

Approved  in  St.  Louis  Southwestern  Ry.  Co.  v.  Arkansas,  235  U.  S. 
366,  53  L.  Ed.  273,  36  Sup.  Ct.  99,  upholding  franchise  tax  on  railroad 
proportioned  according  to  property  value  in  State;  T amble  v.  Pullman 
Co.,  207  Fed.  35,  124  C.  C.  A.  590,  holding  State  must  fix  taxable  situs 
before  it  may  tax  Pullman  cars;  Wells  Fargo  &  Co.  v.  Johnson,  205 
Fed.  78,  holding  tax  imposed  by  statute  of  South  Dakota  was  not  tax 
on  gross  earnings;  Fargo  v.  Powers,  220  Fed.  710,  711,  upholding  tax 
on  express  company  proportioned  according  to  mileage  basis;  Western 
Union  Tel.  Co.  v.  Trapp,  186  Fed.  124,  108  C.  C.  A.  226,  and  Western 
Union  Tel.  Co.  v.  Wright,  158  Fed.  1008,  both  holding  telegraph  com- 
pany is, not  exempt  by  reason  of  its  acceptance  of  act  of  Congress; 
Western  Union  Tel.  Co.  v.  Lakin,  53  Wash.  329,  332,  333,  17  Ann.  Cas. 
718,  101  Pac.  1095,  1097,  and  Western  Union  Tel.  Co.  v.  Wright,  185 
FeU  254,  257,  107  C.  C.  A.  356,  both  holding  State  could  not  tax  fran- 
chise granted  to  telegraph  company  by  Congress;  City  of  Jeffersonville 
v.  Louisville  etc.  Bridge  Co.,  169  Ind.  661,  662,  83  N.  E.  342,  holding 
courts  will  not  relieve  from  consequences  of  mere  overvaluation;  State 
v.  Western  Union  Telegraph  Co.,  Ill  Minn.  31,  32,  124  N.  W.  383,  hold- 
ing State  may  tax  gross  earnings  of  telephone  company;  West  Shore 
R.  Co.  v.  State  Board  of  Assessors,  82  N.  J.  L.  39,  81  Atl.  352,  holding 
value  of  franchise  may  be  determined  in  proportion  to  total  mileage; 
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In  re  Assessment  of  Western  Union  Tel.  Co.,  35  Okl.  1630,  631,  1*30  Pac. 
567,  upholding  tax  levied  by  State  of  Oklahoma;  Canadian ;  Pacific  Ry.i 
Co.  v.  King  County,  90  Wash.  43,  155  Pac.  418,  holding  State  had  right 
to  tax  rolling  stock  of  company;  Adams  Express  Co.1  v.  Ohio,.  165  U.  S.J 
220,  41  L.  Ed.  695, 17  Sup.  Ct.  309,  reaffirming  validity  of  proportionate 
mileage  basis  of  taxing  express  companies;  Adams  Express  Co.  v.  Ohio,. 
166  U.  S.  223,  41  L.  Ed.  978,  17  Sup.  Ct.  607,  if  part  of  corporation's 
property  is  exempt,  fact  must  be  considered  in  fixing  assessment;. 
American  etc.  Transit  Co.  v.  Hall,  174  U.  S.  78,  43  I*.  Ed.  9Q3,  19  Sup^ 
Ct.  603,  upholding  tax  based  on  number  of  cars  habitually  used  }n  State ;, 
Western  Union  Tel.  Co.  v.  State,  147  Ind.  275,  45  N.  E.  4.73,  and\ 
Western  Union  Tel.  Co.  v.  State,  146  Ind.  57,  44  N.  E.  .794,  reaffirming 
constitutionality  of  law.  ,:> 

Distinguished  in  State  Board  v.  Holliday,  150  Ind.  254,  42  L.  R  A-  839, 
49  N.  E.  26,  majority  holding  life  insurance  policies  not  taxable.  l 

Protection    of   corporations    from   special   and   hostile    legislation. 
Note,  62  Am.  St.  Rep.  175. 

Taxation  of  franchises.    Note,  181  Am.  St  Rep.  881. 
Taxation  of  corporate  franchises.    Note,  57  L.  R.  A.  103. 
Tax  on  capital  stock  of  corporation.    Note,  58  L.  R.  A.  558. . 
Constitutional  equality  as  to  corporate  taxation.    Note,  60  L.  R.  A. 
376. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  R.  A. 
642,  652. 

Results  reached  by  State  taxing  board  cannot  be  attacked  except  for 
fraud. 
Approved  in  Wells,  Fargo  &  Co.  v.  Johnson,  205  Fed.  76,  applying 


Miscellaneous.  Cited  in  Coulter  v.  Weir,  127  Fed.  909,  910,  62  C.  C.  A: 
429,  holding  investment  of  telegraph  company's  surplus  in  bonds  held 
outside  State  and  not  used  in  business  cannot  be  taxed  in  State;  Legler 
v.  Paine,  147  Ind.  189,  45  N.  E.  606,  as  to  stare  decisis. 

163  TJ.  8.  31-48,  41  L.  Ed.  60,  16  Sup.  Ot.  917,  FARMERS'  LOAN  ETC.  CO. 
T.  CHICAGO  ETO.  RY.  GO. 

Wisconsim  act  of  1882,  transferring  land  grant  of  Chicago,  Portage  etc. 

railroad  to  Chicago,  St.  Paul  etc.  railroad,  did  not  burden  transferee  with 

» 
former's  debts. 

Approved  in  Angle  v.  Chicago  etc.  £y.,  94  Fed.  718,  720,  36  C.  C.  A. 
438,  holder  of  railroad  stock,  issued  as  fully  paid  in  payment  of  claim, 
takes  free  from  trusts  in  favor  of  railroad  by  previous  contracts. 

To  what  extent  transfers  of  stock  may  be  restricted.    Note,  57 
Am.  St  Rep.  379. 
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Miscellaneous.  Cited  in  Angle  v.  Chicago  etc.  Ry.  Co.,  95  Fed.  215,  aa 
to  res  adjudicata. 

16S  IT.  8.  48-56,  41  L.  Ed.  66,  16  Sup.  Ot.  911,  KIRK  v.  UNITED  STATES. 

Patentee's  assignee  cannot  sue  government  for  royalties  where  patent 
Issued  after  suit  begun,  and  invalid. 

Approved  in  Jones  v.  United  States,  135  Fed.  519,  68  C.  C.  A.  68, 
where  no  request  for  declaration  of  law  at  trial,  and  no  exceptions  taken 
to  ruling  on  evidence,  review  on  appeal  goes  only  to  sufficiency  of 
findings  of  fact;  Ball  etc.  Fastener  Co.  v.  Cohn,  90  Fed.  665,  assignee 
cannot  recover  for  infringement  before  grant  of  patents;  Hamilton  v. 
Park  &  McKay  Co.,  125  Mich.  76,  83  N.  W.  1019,  holding  plaintiff 
cannot  recover  royalties  under  contract  purporting  to  sell  exclusive 
right  to  invention  where  application  was  rejected. 

Implication  from  use  of  patented  article,  of  promise  to  pay  royalty. 
Note,  44  L.  R.  A.  (N.  S.)  386. 

Patent  for  invention  as  a  monopoly.    Note,  20  £.  R.  0.  8. 

Use  of  different  mechanical  method  for  producing  result  as  in- 
fringement.   Note,  20  E.  R.  0.  690. 

Rights  of  licensee  as  to  royalties  where  patent  is  invalid.    Note, 
20  E.  R.  0.  770. 

Miscellaneous.  Cited  in  United  States  v.  Huff,  206  Fed.  708,  holding 
party  writing  abusive  letters  to  judge  might  be  punished  for  contempt; 
In  re  Steiner,  195  Fed.  303,  holding  District  Court  could  punish  con- 
tempt committed  in  Circuit  Court. 

168  XT.  S.  56-63,  41  L.  Ed.  69,  16  Sup.  Ot.  914,  WIGCtAN  v.  CONOLLY. 

Treaty  negotiated  with  Indians  prior  to,  but  ratified  after,  termination 
of  tribal  relation  by  becoming  citizens,  is  valid. 

Approved  in  Laughton  v.  Nadeau,  75  Fed.  794,  laches  cannot  be  im- 
puted to  one  under  disability  as  a  tribal  Indian. 

Indian  treaty,  prohibiting  alienation  of  lands  patented  to  minor,  invali- 
dates guardian's  deed. 

Approved  in  Laughton  v.  Nadeau,  75  Fed.  793,  following  rule ;  Good- 
rum  v.  Buffalo,  162  Fed.  821,  89  C.  C.  A.  525,  holding  restriction  on 
alienation  extends  also  to  heir  of  allottee;  Mosier  v.  United  States,  198 
Fed.  57,  117  C.  C.  A.  162,  holding  fact  that  Indian  might  be  citizen  does 
not  destroy  relationship  of  guardian  and  ward. 

Distinguished  in  Dunbar  v.  Green,  66  Kan.  561,  72  Pac.  244,  holding 
Shawnee  Indian  cannot  attack  deed  to  land  sold  by  his  guardian  while 
he  was  minor,  after  delaying  over  twenty-one  years  after  majority,  was 
reached. 
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163  XT.  S.  63-74,  41  L.  Ed.  78,  18  Sup.  Ct  989,  DIBBLE  v.  BELLINGHAM 
BAT  LAND  OO. 

Supreme  Court  will  not  take  jurisdiction  where  non-Federal  ground 
of  State  decision  is  valid  and  sufficient. 

Approved  in  Marvin  v.  Front,  199  U.  S.  223,  50  L.  Ed.  161,  26  Sup. 
Ct.  31,  certificate  of  State  court  cannot  confer  jurisdiction  on  Federal 
court  where  petition  does  not  show  Federal  question;  Allen  v.  Arguim- 
bau,  198  U.  S.  155,  19  L.  Ed.  993,  25  Sup.  Ct.  622,  certificate  of  State 
judge  cannot  confer  jurisdiction  on  Federal  court;  Fullerton  v.  Texas, 
196  U.  S.  194,  49  L.  Ed.  444,  25  Sup.  Ct.  221,  denying  Federal  jurisdic- 
tion where  State  court  declined  to  pass  on  Federal  question  because 
suggested  too  late;  Warren  v.  Chandos,  169  U.  S.  735,  42  L.  Ed.  1216, 
18  Sup.  Ct.  949,  dismissing  for  want  of  jurisdiction. 

Supreme  Court's  right  to  review  State  decision  is  for  it  to  decide;  State 
Judge's  certificate  eannot  control. 

Approved  in  Henkel  v.  Cincinnati,  177  U.  S.  171,  44  L.  Ed.  721,  20- 
Sup.  Ct.  573,  holding  certificate  of  State  supreme  justice  as  to  Federal 
question  submitted  and  decided  cannot  confer  Federal  jurisdiction. 

Supreme  Court  can  re-examine  State  decision  only  where  record  shows 
upholding  of  law  assailed  on  Federal  grounds. 

Approved  in  Zadig  v.  Baldwin,  166  U.  S.  488,  41  L.  Ed.  1088,  17  Sup. 
Ct.  640,  neither  statement  in  brief  nor  oral  argument  are  .sufficient 
to  establish  presence  of  Federal  question ;  Miller  v.  Cornwall  R.  R.  Co., 
168  U.  S.  134,  42  L.  Ed.  410,  18  Sup.  Ct.  35,  reaffirming  rule. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  548. 

Record  for  showing  Federal  Supreme  Court's  jurisdiction  to  review 
State  court's  decision.    Note,  63  L.  R.  A.  881,  838. 

What  record  must  show  as  \o  presentation  and  decision  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal  Supreme 
Court.    Note,  63  L.  R.  A.  477. 

Denial  of  Federal  right  or  authority  must  appear  on  face  of  State 
record. 

Approved  in  Adams  v.  Russell,  229  U.  S.  359,  57  L.  Ed.  1226,  33 
Sup.  Ct.  846,  holding  where  it  is  conjectural  whether  State  court  denied 
Federal  right  Federal  Supreme  Court  has  no  jurisdiction;  State  v. 
Schuman,  36  Or.  24,  58  Pac.  663,  claim  of  immunity  because  prohibited 
sale  of  original  imported  packages  cannot  be  first  set  up  on  appeal; 
dissenting  opinion  in  Meyer  v.  Richmond,  172  U.  S.  101,  43  L.  Ed.  881, 
10  Sup.  Ct.  114,  arguendo. 

Supreme  Court  follows  State,  construing  State  statute  of  limitations. 

Approved  in  City  of  Memphis  v.  Board  of  Directors  of  St.  Francis 

Levee  District,  231  Fed.  220,  holding  Federal  courts  follow  statute  of 
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limitations  of  State;  Quinette  v.  Pullman  Co.,  229  Fed.  337,  holding 
Federal  court  will  follow  rule  of  State  court  that  nonlicensed  corpora- 
tion cannot  plead  statute  of  limitations;  Noble  v.  Mitchell,  164  U.  S.  372, 
41  L.  Ed.  474,  17  Sup.  Ct.  112,  State  construction  of  code  sections 
regulating  insurance  companies  is  controlling;  Wheeling  Bridge  etc.  Ry. 
Co.  v.  Reymann  Brewing  Co.,  90  Fed.  195,  32  C.  C.  A.  571,  Federal 
courts  should  follow  State  decisions  as  to  laches  affeoting  rights  to 
title  or  possession  of  realty;  Indianapolis  v.  Navin,  151  Ind.  158,  41 
L.  R.  A.  344,  51  N.  E.  81,  conformity  of  State  statute  to  State  Constitu- 
tion is  for  final  determination  of  highest  State  court,  irrespective  of 
Federal  decisions. 

State  decision  that  statute  runs  when  right  to  Federal  patent  accrues, 
not  from  issuance,  denies  no  Federal  right. 

Approved  in  Godfrey  v.  Iowa  Land  etc.  Co.,  21  Okl.  309,  95  Pac.  798, 
holding  Indian  allottee  might  convey  land  after  removal  of  restrictions 
.on  alienation. 

:    .    Necessity  for  color  of  title,  not  expressly  made  a  condition  by  stat- 
:    ute,  in  adverse  possession.    Note,  15  L.  R.  A.  (N.  S.)  1230. 

Miscellaneous.  Cited  in  Chambers  v.  Bessent,  1?  N.  M.  500,  134  Pac. 
241,  holding  void  certificate  of  sale  would  constitute  color  of  title;  Mary 
M.  Miller  &  Sons  v.  Simmons,  67  Wash.  296,  121  Pac.  463,  holding 
yoid  deed  is  color  of  title  so  as  to  start  running  of  statute  of  limita- 
tions ;  Hamilton  v.  Witner,  50  Wash.  695,  126  Am.  St.  Rep.  921,  97  Pac. 
1086,  holding  title  by  adverse  possession  may  be  obtained  even  under 
void  deed, 

163  U.  S,  75-81,  41  L.  Ed.  76,  16  Sup.  Ct.  969,  CORNELL  v.  GREEN. 

Circuit  Court  decree  cannot  be  appealed  to  Supreme  Court  where  con- 
struction of  Constitution  neither  expressed  nor  requested. 

Approved  in  Richards  v.  Michigan  Cent.  R.  R.  Co.,  186  U.  S.  479, 
46  L.  Ed.  1259,  22  Sup.  Ct.  942,  reaffirming  rule ;  Itow  v.  United  States, 
233  U.  S.  584,  68  L.  Ed.  1103,  34  Sup.  Ct.  699,  holding  Federal  ques- 
tion must  be  actually  raised  in  trial  court;  Chicago  etc.  Ry.  Co.  v.  Mc- 
Guire,  196  U.  S.  132,  49  L.  Ed.  417,  25  Sup.  Ct.  200,  where  constitu- 
tional question  not  raised  in  State  courts,  it  cannot  be  raised  by  writ 
of  error  to  Federal  court;  Huguley  Mfg.  Co.  v.  Galeton  Cotton  Mills, 
184  U.  S.  295,  46  L.  Ed.  548,  22  Sup.  Ct.  454,  holding  no  right  of  ap- 
peal to  Supreme  Court  from  decree  of  Circuit  Court  of  Appeals  made 
final  by  act  of  1891  as  resting  6n  diverse  citizenship;  Loeb  v.  Trustees 
of  Columbia  Township,  179  U.  S.  480,  45  L.  Ed.  286,  21  Sup.  Ct.  177, 
holding  under  section  5,  Act  1891,  Supreme  Court's  jurisdiction  to  re- 
view Circuit  Court  decision  on  constitutional  grounds  extends  to  cases 
where  either  party  raises  question;  Cincinnati,  Hamilton  etc.  Ry.  Co. 
v.  Thiebaud,  177  U.  S.  620,  44  L.  Ed.  913,  20  Sup.  Ct.  824,  holding  point 
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of  unconstitutionality  of  State  statute  raised  only  in  assignment  of 
errors  will  not  sustain  writ  of  error;  Muse  v.  Arlington  Hotel  Co.,  168 
U.  S.  435,  42  L.  Ed.  533,  18  Sup.  Ct.  Ill,  definite  issue  in  respect  to 
constitutional  right  must  be  distinctly  deducible  from  record;  Con- 
solidated Water  Co.  v.  Babcock,  173  U.  S.  702,  43  L.  Ed.  1186,  19  Sup. 
Ct.  874,  dismissed  on  authority  of  principal  case. 

Circuit  Court  decree  treated  as  involving  practice,  not  Constitution,  is 
act  appealable  direct  to  Supreme  Court. 

Approved  in  Paraiso  v.  United  States,  207  U.  S.  370,  52  L.  Ed.  250, 
251,  28  Sup.  Ct.  127,  holding  fact  that  complaint  was  bad  according  to 
i-nles  of  criminal  pleading  raises  no  Federal  question;  Guaranty  Trust 
Co.  v.  Metropolitan  St.  Ry.  Co.,  171  Fed.  1014,  holding  appeal  should 
not  be  allowed  where  constitutional  question  only  incidentally  raised. 

Miscellaneous.  Cited  in  Stine  v.  Missouri  State  Life  Ins.  Co.,  241 
U.  S.  642,  60  L.  Ed.  1217,  36  Sup.  Ct.  447 ,  Peterborough  R.  R.  v.  Boston 
etc.  R.  Co.,  239  U.  S.  627,  60  L.  Ed.  474,  36  Sup.  Ct.  164,  Guaranty  Trust 
Co.  v.  Metropolitan  Street  Ry.  Co.,  215  U.  S.  587,  54  L.  Ed.  389,  30  Sup. 
Ct.  404,  Keel  v.  Douville,  203  U.  S.  583,  51  L.  Ed.  327,  27  Sup.  Ct.  781, 
Stuart  v.  Hauser,  203  U.  S.  585,  51  L.  Ed.  328,  27  Sup.  Ct.  783,  and 
Hoffman  v.  Staley,  92  Ohio  St.  505, 112  N.  E.  1084,  all  without  opinion : 

163  XT.  8.  81-02,  41  L.  Ed.  78,  16  Sup.  Ct.  1031,  LOWE  ▼.  KANSAS. 

Constitutional  guaranty  of  due  process  requires  proceeding  in  accord 
with  established  English  and  American  usage  in  similar  cases. 

Approved  in  Twining  v.  New  Jersey,  211  U.  S.  100,  111,  53  L.  Ed: 
107,  111,  29  Sup.  Ct.  14,  holding  exemption  from  self-incrimination  is 
not  guarded  as  against  State  action;  Davis  v.  Berry,  21 6  Fed.  418,  re- 
fusing to  uphold  Iowa  law  providing  for  operation  of  vasectomy  on 
criminals;  Miller  v.  Mayor  etc.  of  Birmingham,  151  Ala.  472,  125  Am. 
fit.  Rep.  31,  44  South.  389,  holding  one  violating  municipal  ordinance  is 
not  entitled  to  jury  trial;  Hawkins  v.  Roberts,  122  Ala.  148,  27  South. 
332,  upholding  Act  February  18,  1899,  abolishing  court  of  county  com- 
missioners; Gray  v.  McLendon,  134  Ga.  243,  67  S.  E.  868,  holding  Gov- 
ernor had  power  to  oust  railroad  commissioner  from  office;  Sutton  v. 
Hancock,  118  Ga.  443,  45  S.  E.  507,  upholding  Civ.  Code,  §  3283,  pro- 
viding that  probate  in  common  form  shall  become  conclusive  upon  every 
one  except  minors  within  seven  years;  People  v.  Commercial  Life  Tns. 
Co.,  247  111.  99,  93  N.  E.  94,  upholding  conviction  of  insurance  company 
for  discriminating  in  issuance  of  policies ;  State  v.  Rich  Creek,  167  Ind. 
225,  119  Am.  St.  Rep.  491,  10  Ann.  Cas.  899,  5  L.  R.  A.  (N.  S.)  874, 
77  N.  E.  1087,  upholding  law  providing  that  fixtures  of  bank  shall  not 
exceed  in  value  one-third  amount  of  capital  stock ;  American  Homestead 
Co.  v.  Karstendick,  111  La.  890,  35  South.  966,  upholding  act  of  1888, 
regulating  homestead  associations ;  Dirken  v.  Great  Northern  Paper  Co., 
HO  Me.  386,  389,  Ann.  Caa.  1914D,  396,  86  Atl.  326,  327,  upholding  law 
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making  master  liable  for  injuries  to  servants;  State  v,  Leavitt,  105  Me. 
84,  26  L.  R.  A-  (N.  S.)  799,  72  Atl.  879,  holding  State  may  forbid  dig- 
ging of  clams  during  certain  months  of  year;  Andrus  v.  Fidelity  Mat* 
Life  Ins.  Assn.,  168  Mo.  163,  67  S.  W.  585,  upholding  practice  in  State 
courts  of  allowing  insurer  to  prove  waiver  of  terms  of  policy  without 
alleging  waiver  in  petition ;  Delaware  etc.  R.  Co.  v.  Board  of  Public  Util- 
ity Commrs.,  83  N.  J.  L.  217,  84  Atl.  704,  upholding  law  requiring  rail- 
road to  supply  drinking-cups  on  trains;  Jones  v.  Brim,  165  U.  S.  184, 
41  L.  Ed.  679,  17  Sup.  Ct.  284,  Utah  law  rendering  party  driving  stock 
on  hillside  liable  for  damage  from  stones  dislodged;  Atchison  etc.  R.  R. 
Co.  v.  Matthews,  174  U.  S.  105,  48  L.  Ed.  913,  19  Sup.  Ct.  613,  act  in- 
cluding attorneys'  fees  in  judgments  for  damages  from  fires  from  loco- 
motives; Caldwell  v.  Wilson,  121  N.  C.  461,  28  S.  E.  559,  provision  for 
suspension  of  railroad  commissioners  becoming  interested  in  railroads; 
State  v.  Call,  121  N.  C.  647,  28  S.  E.  518,  act  requiring  examination  of 
persons  desiring  to  practice  medicine,  exempting  those  already  prac- 
ticing; Knoxville  etc.  R.  R.  Co.  v.  Harris,  99  Tenn.  706,  43  S.  W.  120, 
act  imposing  privilege  tax  on  all  railroads  not  subject  to  ad  valorem  tax. 

Law  permitting  Jury  to  declare  prosecutor  of  criminal  libel  rait  acted 
maliciously,  and  punishing  him,  is  valid. 

Approved  in  Liquidating  Commissioners  v.  Tax  Collector,  106  La.  135, 
30  South.  308,  upholding  section  56,  Act  No.  170,  1898,  allowing  attor- 
neys representing  tax  collector  ten  per  cent  commission  on  amount  col- 
lected ;  State  v.  Schlitz  Brewing  Co.,  104  Tenn.  732,  78  Am.  St  Rep.  949, 
59  S.  W.  1036,  upholding  Acts  1897,  c.  94,  prohibiting  and  punishing 
transactions  calculated  to  lessen  competition  in  importation  of  articles 
or  manufacture  of  domestic  articles;  Colby  v.  Backus,  19  Wash.  348,  67 
Am.  St.  Rep.  732,  733,  53  Pac.  367,  statute  authorizing  justices  of  peace 
to  impose  costs  upon  complaining  witness  and  imprison  until  paid;  dis- 
senting opinion  in  Gulf  etc.  Ry.  Co.  v.  Ellis,  165  U.  S.  166,  41  Is.  Ed. 
672,  17  Sup.  Ct.  261,  majority  holding  Texas  law  permitting  successful 
plaintiffs  to  recover  costs  and  attorneys'  fees  from  railroads. 

.>    Constitutionality  of  statute  for  imposing  costs  on  prosecuting  wit- 
ness.   Note,  61  L.  R.  A.  489,  490. 

163  U.  8.  93-99,  41  L.  Ed.  82,  16  Sup.  OX.   675,  NOETHEEN  PAO.  K.  K. 
GO.  ▼.  EGELAND. 

Whether  conductor  is  negligent  in  ordering  section-hand  to  Jump,  with- 
out stopping  train,  is  for  Jury. 

Approved  in  Herr  v.  Green,  156  Iowa,  539,  136  N.  W.  514,  applying 
rule  where  one  employed  in  quarry  was  injured  in  going  out  on  ledge 
of  rock;  Jacobson  v.  United  States  Gypsum  Co.,  144  Iowa,  7,  120  N.  W. 
653,  applying  rule  where  master  had  ordered  servant  to  go  out  on  smoke- 
box  after  supports  had  been  removed;  Carter  v.  Seaboard  Air  Line  Ry. 
Co.,  165  N.  C.  253,  81  S.  E.  325,  applying  rule  where  passenger  jumped 
at  suggestion  of  employee;  Stephens  v.  Southern  Ry.  Co.,  82  S.  C.  550, 
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64  8.  E.  604,  holding  nonsuit  should  be  granted  where  experienced  fire* 
man  jumped  from  moving  train;  Virginia-Portland  Cement  Co.  v.  Luck, 
103  Va.  443,  49  S.  E.  582,  applying  rule  where  servant  injured  by  foot 
passing  into  opening  in  floor  in  which  screw  revolving;  Cable  v.  South- 
em  Ry.  Co.,  122  N.  C.  898,  29  S.  E.  378,  where  conductor  advised  pas- 
senger to  jump  from  slowly  moving  train;  dissenting  opinion  in  Galvin 
v.  Pierce,  72  N.  H.  91,  54  Atl.  1021,  majority  holding  that  where  it  is 
duty  of  foreman  to  operate  derrick,  in  doing  so  he  is  fellow-servant,  and 
master  not  liable  for  his  injury  of  servant  while  so  acting. 

Whether  section-hand  guilty  of  contributory  negligence,  Jumping  from 
^▼Ing  train,  is  for  Jury. 

Approved  in  Texas  etc.  Ry.  Co.  v.  Bourman,  212  U.  S.  541,  53  L.  Ed. 
^^t  29  Sup.  Ct.  319,  applying  rule  where  section-hand  jumped  from 
Roving  train;  Chicago  etc.  R.  Co.  v.  Ponn,  191  Fed.  690, 112  C.  C.  A.  228, 

Iding  where  evidence  is  conflicting  question  should  be  left  to  jury; 

*h      °  etC"  R'  C°"  V#  Howe>  191  Fed'  875' 112  C'  C*  A'  262>  aPPryin£  **** 
*tee**e  brakeman  was  injured  while  coupling  cars ;  Winters  v.  Baltimore 

/fcjJ*^-  Co->  177  Fed-  49>  50>  10°  c-  C.  A.  462,  applying  rule  where  ser- 
-       *  ^as  injured  while  riding  on  top  of  car;  Harvey  v.  Texas  etc.  Ry. 
Lq.,   2&e  Fed.  397,  92  C.  C.  A.  237,  applying  rule  where  employee  was 
*    ?l2^&*3L  while  sitting  in  engine  cab  window;  Swift  v.  Langbein,  127  Fed. 
/^j^,    *>2   C.  C>  A.  Ill,  holding  pedestrian  having  no  knowledge  of  hole  in 
^t*-*5^*    is  not  necessarily  guilty  of  contributory  negligence;  Florida  Cent. 
&  **-    R.  R.  Co.  v.  Sullivan,  120  Fed.  803,  61  L.  R.  A.  410,  57  C.  C.  A. 
X67,    Holding  court  properly  submitted  question  of  contributory  negli- 
gence of  passenger  in  riding  in  coach  provided  for  negroes  against  rules 
of  company;  Alaska  United  Gold  Min.  Co.  v.  Keating,  116  Fed.  567,  53 
j'"    "-     -A.  655,  holding  question  whether  standing  on  cross-bar  above 
uclcel;    as  was  customary  in  case  of  lowering  men  in  mining  shaft  was 
^^li&once  was  for  jury;  Erie  R.  R.  Co.  v.  Moore,  113  Fed.  273,  51 
"  ^-    A..  226,  holding  question  of  brakeman 's  contributory  negligence  in 
^^^ii^g  in  front  of  engine  at  engineer's  order  is  for  jury;  Gordon  v. 
peaboard  etc.  Ry.  Co:,  132  N.  C.  570,  44  S.  E.  26,  holding  fact  that  court 
.      e**a.xge  on  question  of  negligence  required  finding  of  facts  pertain- 
8"    to    question  of  contributory  negligence  is  not  prejudicial;  Coley  v. 
«o*-tH     Carolina  R.  R.  Co.,  129  N.  C.  414,  40  S.  E.  198,  holding  question 


tributary  negligence  in  using  defective  drain-pipe  to  climb  upon 

S*^1*0    is  f or  Jurv  5  Thomas  v-  Raleigh  etc.  R.  R.  Co.,  129  N.  C.  396,  40 

a '  .      "    ^02,  holding  section-hand  injured,  while  unloading  hand-car  from 

^^x~   at  order  of  foreman,  where  place  was  somewhat  dangerous,  is  not 

3^  fc  in  law;  The  Van  Duzen  Gas  ete-  Co-  v-  Schelies,  61  Ohio  St. 

*    ^^  N.  E.  1001,  holding  question  of  contributory  negligence  in  obey- 

^-    °:r^rnan,s  order  to  work  in  proximity  to  dangerous  saw  which  caught 

Y***vfcifJ  was  properly  submitted;  Galveston  etc.  Ry.  Co.  v.  Puente,  30 

"«-  Civ.  349,  70  S.  W.  363,^  holding  whether  section-hand  injured  while 
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trying  to  board  moving  car  as  ordered  was  contributorily  negligent  is 
for  jury;  Patton  v.  Southern  Ry.  Co.,  82  Fed.  984,  27  C.  C.  A.  2ft7,  where 
different  inferences  might  be  drawn  from  "facts,  case  should  go  to  jury; 
Fitchburg  R.  R.  Co.  v.  Nichols,  85  Fed.  949,  29  C.  C.  A.  500,  affirming 
recovery  by  cattle-tender  struck  by  projecting  water-spout  while  going 
to  caboose ;  Cable  v.  SouthercuRy.  Co.,  122  N.  C.  899,  29  S.  E.  379,  where 
passenger  alighted  from  moving  train  at  conductor's  request. 

Miscellaneous.  Cited  in  Erie  R.  R.  Co.  v.  Kane,  118  Fed.  233,  235,  55 
C.  C.  A.  129,  holding  fireman  is  guilty  of  contributory  negligence  <;in 
standing  on  front  of  moving  engine  cleaning  number  below  headlight; 

163  U.  8.  100-101,  41  L.  Ed.  87,  16  Sup.  Ot  1017,  TEIiFENBR  V.  RUSS. 

Not  cited. 

163  IT.  8.  101-109,  41  L.  Ed.  87,  16  Sup.  Ct.  990,  MUR&AY  Y.  LOUISIANA. 

Removal  petition,  alleging  exclu&io*  of  negroes  from  Jury,  is  insuffi- 
cient, unless  showing  exclusion  by  virtue  of  State  law. 

Approved  in  Franklin  v.  South  Carolina,  218  U.  S.  168,  54  L.  Ed.  985, 
30  Sup.  Ct.  640,  holding  impanelment  of  jury  cannot  be  questioned  un- 
less it  is  shown  negroes  were  intentionally  excluded. 

Distinguished  in  Kentucky  v.  Powers,  139  Fed.  479,  480,  481,  Ken- 
tucky code  makes  trial  court's  ruling  on  qualification  of  jurors  final,  so 
removal  of  cause  to  Federal  court  allowed  where  discrimination  in  choos- 
ing jurors. 

Right  to  remove  cause  from  State  to  Federal  court  for  denial  of 
civil  rights.    Note,  5  Ann.  Cas.  704. 

Removal  of  criminal  causes  into  Federal  courts  from  State  or  other 
Federal  courts.    Note,  53  L.  R.  A.  575. 

It  is  mot  error  to  refuse  subpoena  duces  tecum  to  jury  commissioners 
to  furnish  names  on  jury  list,  not  specifying  books. 

Approved  in  dissenting  opinion  in  Hobbs  v.  State,  53  Tex.  Cr.  90, 112 
6.  W.  319,  majority  upholding  admission  of  transcript  of  testimony  of 
witness  out  of  State,  taken  at  inquest  at  which  accused  offered  and 
cross-examined  witness. 

Subpoena  duces  tecum.    Note,  128  Am,  St.  Rep.  772. 

Sufficiency  of  description  of  documents  in  subpoena  duces  tecum. 
Note,  15  Ann.  Cas.  644. 

Particularity   required    in    description   in   subpoena   duces   tecum. 
Note,  31  L.  R.  A.  (N.  S.)  835,  837. 

Deposition  erroneously  admitted  will  be  presumed  trivial  error  where 
record  does  not  state  substance. 

Distinguished  in  West  v.  Louisiana,  194  U.  S.  266,  265,  48  L.  Ed.  971, 
972,  24  Sup.  Ct.  650,  no  Federal  right  violated  by  admitting  deposition 
in  evidence  in  criminal  case. 
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Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.  •  Note,  63  L.  R.  A.  646. 

Miscellaneous.  Cited  in  Kentucky  v.  Powers,  139  Fed.  464,  statute 
providing  for  removal  of  criminal  causes  from  State  to  Federal  courts 
valid ;  State  v.  Kline,  109  La.  621,  33  South.  626,  holding  written  testi- 
mony of  witnesses  permanently  absent  from  State  taken  when  accused 
was  present  is  receivable  on  trial  of  the  case. 

MS  U.  8.  109-118,  41  L.  Ed.  90,  16  Sup.  Ct.  1036,  SAUNA  STOCK  OO.  v. 
1  SAUNA  COttBEK  IBB.  OO. 

Supreme  Court  has  nothing  to  review  in  territorial  Supreme*  Court  record 
containing  bo  facts  or  exceptions  to  rulings. 

Approved  in  Zeckendorf  v.  Zeckendorf,  171  U.  S.  686,  43  L.  Ed.  1179, 
19  Sup.  Ct.  882,  reaffirming  rule;  Marshall  v.  Burtis,  172  U.  S.  635,  43 
L.  Ed.  581,  19  Sup.  Ct.  292,  in  absence  of  findings,  or  statement  in 
nature  of  special  verdict,  judgment  must  be  affirmed;  Gonzales  v.  Buist, 
224  U.  S.  130,  56  L.  Ed.  695,  32  Sup.  Ct.  463,  holding  conflicting  state- 
ments of  counsel  as  to  facts  as  they  supposed  them  to  be  is  not  suffi- 
cient statement  of  facts. 

163  U.  8.  118-132,  41  L.  Ed.  93,  18  Sup.  Ot.  1042,  BABNITZ  V.  BEVERLY. 

Changes  In  laws  for  enforcement  of  contract,  seriously  Interfering  with 
enforcement,  are  invalid. 

Approved  in  Supreme  Ruling  of  The  F.  M.  C.  v.  Snyder,  227  U.  S.  502, 
57  L.  Ed.  614,  33  Sup.  Ct.  292,  holding  statute  allowing  penalty  against 
insurance  company  whose  refusal  to  pay  loss  was  not  made  in  good 
faith,  did  not  impair  contract;  Oshkosh  Water- Works  v.  Oshkosh,  187 
U.  S.  439,  47  L.  Ed.  251,  23  Sup.  Ct.  234  (affirming  109  Wis.  212,  221, 
224,  85  N.  W.  378,  381,  382),  upholding  city  charter  amendment  pro- 
viding that  no  action  shall  be  maintained  against  city  until  claim  pre- 
sented and  disallowed  by  council;  Board  of  Commrs.  of  Clark  County 
v.  Woodbury,  187  Fed.  414,  109  C.  C.  A.  244,  holding  statute  providing 
for  calling  in  of  bonds,  could  not  apply  to  bonds  previously  issued ;  City 
of  Cleveland  v.  United  States,  166  Fed.  682,  93  C.  C.  A.  274,  holding 
changing  method  of  assessing  taxes  for  payment  of  judgment  could  not 
affect  existing  judgment;  Gamble  v.  Rural  etc.  School  District,  146  Fed. 
118,  76  C.  C.  A.  539,  change  in  law  permitting  bona  fide  holder  of  nego- 
tiable paper  to  recover  only  what  he  paid  if  secured  by  fraud,  void  as 
to  such  paper  in  existence;  Harrison  v.  Remington  Paper  Co.,  140  Fed. 
392,  5  Ann.  Gas.  314,  3  L  R.  A.  (N.  S.)  954,  72  C.  C.  A.  405,  repeal  of 
act  giving  corporation  creditor  individual  action  against  stockholder  void 
as  to  existing  contracts;  Knickerbocker  Trust  Co.  v.  Myers,  133  Fed. 
768,  declaring  Act  Md.  1904,  p.  579,  c.  337,  taking  away  right  of  cor- 
poration creditor  to  individual  action  against  stockholder  void  as  to 
existing  contracts;  Lamb  v.  Powder  River  etc.  Stock  Co.,  132  Fed.  440, 
67  L.  B.  A  558,  65  C.  C.  A.  570,  Act  of  Colo.,  Apr.  29,  1895,  as  amended 
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April  6,  1899,  limiting  time  -to  three  months  to  bring  action  on  foreign 
judgment  against  citizen  of  the  State  void;  Evans  v.  Nellis,  101  Fed. 
926,  holding  unconstitutional  Kansas  act  of  January  11,  1899,  repealing 
.  prior  statutes  for  securing  dues  from  corporations  by  additional  liability 
'of  stockholders ;  Welsh  v.  Cross,  146  Cal.  628,  630,  633,  106  Am.  St.  Rep. 
63,  81  Pac.  231,  233,  amendment  extending  time  for  redemption  after 
execution  sale  from  six  to  twelve  months,  void  as  to  existing  judgments ; 
Craig  v.  Herzman,  9  N.  D.  143,  81  N.  W.  289,  upholding  section  4795, 
Rev.  Codes,  authorizing,  court  to  order  sale  of  realty  and  division  of 
proceeds  between  mortgagee  and  mechanic's  lienholder;  Macartney  v. 
Shipherd,  60  Or.  142,  Ann.  Cas.  1913D,  1257,  117  Pac.  817,  holding  law 
cannot  validate  appeals  filed  after  time  for  appeal  has  elapsed ;  Howard 
v.  Ross,  38  Wash.  631,  80  Pac.  820,  Ballinger's  Ann.  Codes,  §§  5148- 
5150,  prohibiting  proceeding  to  revive  judgment  void  as  to  judgments  re- 
covered on  notes  given  prior  to  passage  of  act ;  Shapleigh  v.  San  Angelo, 
167  U.  S.  657,  42  L.  Ed.  S14,  17  Sup.  Ct.  961,  upon  reincorporation  of 
disincorporated  city,  contract  obligations  of  old  fall  on  new  city;  Low 
v.  Blackford,  87  Fed.  406,  mortgage  and  bonds  and  coupons  secured 
thereby  are  construable  as  one  contract;  Union  Bank  v.  Board  of 
Commrs.  of  Oxford,  90  Fed.  9,  contracts  can  no  more  be  impaired  by 
judicial  decisions  than  by  legislation;  Deck  v.  Whitman,  96  Fed.  884, 
Federal  courts  should  follow  State  statutes  in  foreclosure  suits. 

Distinguished  in  Jack  v.  Cold,  114  Iowa,  355,  86  N.  W.  376,  holding 
mere  change  in  mode  of  redeeming  made  by  Code  1897,  §  4056,  does  not 
affect  right  to  redeem;  State  Savings  Bank  v.  Matthews,  123  Mich.  58, 
81  N.  W.  918,  holding  Pub.  Acts  1899,  No.  200,  allowing  decree  of  fore- 
closure to  direct  sale  after  six  months  instead  of  one  year  as  formerly, 
and  allowing  six  months  after  sale  for  redemption,  merely  changes  rem- 
edy. 

Statutes  impairing  obligation  of  contracts.    Note,  54  Am.  St.  Rep. 
809,  811. 

0 

f 

Act  creating  or  enlarging  time  for  redemption  from  foreclosure  cannot 
apply  to  prior  mortgages. 

Approved  in  Bradley  v.  Lightcap,  195  U.  S.  20,  21,  49  L.  Ed.  73,  74, 
24  Sup.  Ct.  748,  change  of  law  affecting  mortgagee  in  possession  under 
foreclosure  prior  to  change  cannot  apply  to  such  mortgagee;  Padgett 
v.  Post,  106  Fed.  602,  45  C.  C.  A.  488,  holding  unconstitutional,  as  to 
bona  fide  holders,  South. Carolina  statute  prohibiting  levy  of  tax  to  pay 
township  bonds ;  Malone  v.  Roy,  134  Cal.  345,  66  Pac.  313,  holding  Code 
Civ.  Proc,  §  702,  extending  period  of  redemption  from  six  to  twelve 
months,  does  not  apply  to  sale  under  mortgage  executed  before  its  pas- 
sage; Tuohy  v.  Moore,  133  Cal.  518,  65  Pac.  1108,  holding  purchaser  at 
foreclosure  sale  under  mortgage  executed  prior  to  amendment  of  section 
702,  Code  Civ.  Proc,  extending  time  for  redemption,  entitled  to  deed  in 
six  months ;  Haynes  v.  Tredway,  133  Cal.  403,  404,  65  Pac.  894,  holding 
right  to  redeem  mortgage  is  governed  by  statute  in  force  when  mortgage 
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executed  and  not  by  later  statute  extending  time;  Stoeckle  v.  Lewis,  8 
Del  Ch.  171,  38  Atl.  1065,  holding  sureties  on  bond  of  public  officers  are 
not  released  through  omissions  of  other  public  officers;  Pusey  &  Jones 
Co.  v.  Love,  6  Penne.  (Del.)  92,  130  Am.  St.  Rep.  144,  11  L.  B.  A. 
(N.  S.)  953,  66  Atl.  1017,  holding  statute  requiring  receiver  to  sue  for 
benefit  of  creditors  did  not  apply  to  creditor  whose  judgment  was  ante- 
rior to  passage  of  statute;  Woodworth  v.  Bowles,  61  Kan.  586,  60  Pac. 
336,  holding  Laws  1897,  c.  47,  §  55,  empowering  receiver  to  enforce  stock- 
holder's liability  and  suspending  creditor's  right  to  do  so,  is  inappli- 
cable to  those  who  were  creditors  previously;  Heath  v.  Hazelip,  159  Ky. 
561,  167  S.  W.  908,  holding  legislature  cannot  remove  bar  of  limitation 
which  has  become  complete;  Hanscom  v.  Maiden  &  Melrose  Gaslight 
Co.,  220  Mass.  7,  Ann.  Gas.  1917A,  145,  107  N.  E.  429,  refusing  to  up- 
hold law  dissolving  attachments  not  levied  on  before  debtor's  death; 
Solis  v.  Williams,  205  Mass.  356,  91  N.  E.  150,  applying  rule  where  stat- 
ute extended  from  five  to  six  years  the  time  for  redeeming  from  tax 
sales;  State  ex  rel.  National  Bond  etc.  Co.  v.  Krahmer,  105  Minn.  430, 
21  L.  R.  A.  (N.  S.)  157, 117  N.  W.  784,  holding  statute  may  extend  time 
for  giving  notice  of  expiration  of  right  of  redemption  without  impairing 
contracts  ;  Hamilton  v.  Hamilton,  51  Mont.  523,  154  Pac.  722,  upholding 
right  to    redeem  from  mortgage  foreclosure;  Breman  Min.  etc.  Co.  v. 
Bremen,  H3  N.  M.  120,  79  Pac.  809,  holding  statute  allowing  redemption 
from  foreclosure  of  deed  of  trust  did  not  apply  to  those  previously  ex- 
ecuted ;  Turk  v.  Mayberry,  32  Okl.  73,  121  Pac.  668,  holding  redemption 
from  sale  under  judgment  rendered  in  Indian  Territory  was  governed 
by  laws  existing  at  that  time;  Hollister  v.  Donahue,  11  S.  D.  500,  501, 
78  N.  W.  960,  holding  unconstitutional,  as  applied  to  prior  mortgages, 
Laws  1893,  c.  140,  extending  redemption  period  one  year  on  payment  of 
taxes  and  certain  interest;  Canadian  etc.  Trust  Co.  v.  Blake,  24  Wash. 
103,  63  Pac.  1100,  holding  unconstitutional,  as  applied  to  contracts  previ- 
ously executed,  Laws  1899,  c.  53,  §  15,  allowing  judgment  debtor  to 
redeem  homestead  without  accounting  for  occupation ;  Bluff  City  Lumber 
Co.  v.  Bloom,  64  Ark.  495,  43  S.  W.  504,  right  of  purchaser  at  lien  sale 
of  invalid  homestead  is  not  prejudiced  by  subsequent  legislative  valida- 
tion thereof.    Following  cases  held  respective  laws  invalid:  Heath  etc. 
Mfg.  Co.  v.  Union  Oil  etc.  Co.,  83  Fed.  777,  statute  permitting  debtor's 
assignment  after  attachment  to  vitiate  same;  Crowther  v.  Fidelity  Ins. 
etc.  Co.,  85  Fed.  44,  29  C.  C.  A.  1,  provision  (1887)  that  persons  sup- 
plying (specified)  companies  shall  have  lien  prior  to  mortgages  executed 
since  1877,  as  to  mortgage  executed  1881;  Savings  Bank  of  San  Diego 
County  v.  Barrett,  126  Cal.  417,  58  Pac.  916,  extension  of  period  of  re- 
demption is  inapplicable  to  pre-existing  mortgages;  Paris  v.  Nordburg, 
6  Kan.  App.  261,  51  Pac.  800,  statute  creating  right  of  redemption  as 
to  sale  under  prior  mortgages;  State  v.  Sears,  29  Or.  582,  54  Am.  St. 
Rep.  808,  46  Pac.  785,  law  extending  time  for  redemption  from  execution 
sales,  as  to  foreclosure  sales  under  prior  mortgages;  Hollister  v.  Dona- 
hue, 11  S.  D.  500,  78  N.  W.  960,  statute  allowing  year's  extension  of  re- 


163  U.  &  132-140        NOTES  ON  U.  S.  REPORTS.  "*  662 

•  -  demption  period  on  mortgagor's  payment  of  interest;  Swinburne  v.  Mills, 

17  Wash.  621,  61  Am.  St.  Rep.  939,  50  Pac.  492,  statute  staying  sale 
under  foreclosure  for  year  and  requiring  it  to  be  for  eighty  per  cent 
of  appraised  value;  Bettman  v.  Cowley,  19  Wash.  214,  40  L.  R.  A.  819. 
53  Pac.  56,  statute  providing  against  extension  of  judgment  liens  as  to 
pre-existing  judgments;  Second  Ward  Sav.  Bank  v.  Schranek,  97  Wifl. 
264,  89  L.  R.  A.  575,  73  N.  W.  36,  provisions  of  insolvency  law  applicable 
to  notes  and  judgments  thereon;  Peninsular  etc.  Color  Works  v.  Union 
etc.  Paint  etc.  Co.,  100  Wis.  495,  69  Am.  St.  Rep.  939,  42  L.  R.  A.  333,  76 
N.  W.  361,  law  providing  that  upon  assignment  made  ten  days  after 
attachment  of  insolvent's  property,  attachment  shall  be  dissolved  as  to 
pre-existing  creditors. 

Distinguished  in  Hooker  v.  Burr,  194  U.  S.  421,  426,  48  L.  Ed.  1050, 
1051,  1053,  24  Sup.  Ct.  706,  purchaser  at  foreclosure  sale,  not  connected 
with  mortgage,  takes  subject  to  law  in  force  at  time  of  purchase  where 
i  purchase  price  equals  debt ;  Cowley  v.  Shields,  180  Ala.  52,  53,  60  South. 
268,  269,  holding  purchaser  at  foreclosure  sale  cannot  attack  right  of 
redemption  on  part  of  assignee;  Burrows  v.  Vanderbergh,  69  Neb.  46, 
95  N.  W.  58,  statute  abolishing  deficiency  judgments  valid  when  con- 
strued with  another  providing  for  claims  in  existence;  State  v.  Gilliam, 

18  Mont.  109,  33  L.  R.  A.  557,  45  Pac.  661,  upholding  law  extending  time 
for  redemption,  even  as  to  sales  under  prior  mortgages. 

Constitutionality  of  act  extending  time  for  redemption.     Note,  2 
Ann.  Cas.  801. 

Validity  as  to  pre-existing  mortgages  of  statutes  extending  right  to 
redeem.    Note,  31  L.  R.  A.  721. 

Applicability  to  existing  purchasers,  of  changes  in  law  relating  to 
redemption  from  judicial  sales.    Note,  L.  R.  A.  1915C,  416. 

Miscellaneous.  Cited  in  Hooker  v.  Burr,  137  Cal.  670,  70  Pac.  781, 
holding  payment  of  one  per  cent  per  month,  according  to  amendment 
of  1897  to  Code  Civ.  Proc,  §702,  is  sufficient  in  redeeming  mortgage 
executed  before  such  amendment ;  dissenting  opinion  in  Trustees  etc.  of 
Town  of  Brookhaven  y.  Smith,  188  N.  Y.  89,  11  Ann.  Oas.  1,  9  L.  R.  A. 
(N.  S.)  326,  80  N.  E.  671,  majority  upholding  right  of  upland  owner  to 
build  pier  to  navigable  water. 

163  U.  8.  138-140,  41  L.  Ed.  101,  16  Sap.  Ct.  983,  UNITED  STATES  ▼. 
RIDER. 

Certificate  of  division  may  not  be  had  in  criminal  cases  since  act  of 
1891. 

Approved  in  Rider  v.  United  States,  178  U.  S.  258,  44  L.  Ed.  1060,  20 
Sup.  Ct.  840,  reciting  history  of  litigation;  United  States  v.  Dickinson, 
213  U.  S.  98,  53  L.  Ed.  718,  29  Sup.  Ct.  485,  holding  certiorari  will  not 
lie  to  review  criminal  conviction;  United  States  v.  Hewecker,  164  U.  S. 
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48,  41  L.  Ed.  346,  17  Sup.  Ct.  Id,  'certificates  in  criminal  cases  cannot  be 
'granted  on  request  of  defendants  or  prosecution. 

Only  questions  as  to  Circuit  Court's  jurisdiction,  after  final  Judgment, 
may  be  certified,  since  act  of  1891. 

Approved  in  Trenchard  v.  Kell,  202  U.  S.  613,  50  L.  Ed.  1171,  26  Sup. 
Ct.  765,  and  In  re  Robinson,  200  U.  -S.  611,  50  L.  Ed.  619,  26  Sup.  Ct. 
753,  both  reaffirming  rule;  Baltimore  etc.  R.  R.  Co.  v.  Interstate  Com- 
merce Commission,  215  U.  S.  221,  54  L.  Ed.  167,  30  Sup.  Ct.  86,  holding 
court  will  not  consider  certificate  when  whole  case  is  sent  up;  C.  H. 
Nichols  Lumber  Co.  v.  Franson,  203  U.  S.  281,  61  L.  Ed.  183,  27  Sup. 
Ct.  102,  holding  court  may  look  to  certificate  to  determine  how  ques- 
tion of  jurisdiction  was  raised;  Chicago  etc.  Ry.  Co.  v.  Williams,  205 
U.  S.  453,  51  L.  Ed.  878,  27  Sup.  Ct.  559,  and  Hallowell  v.  United  States, 
209  U.  S.  106,  52  L.  Ed.  704,  28  Sup.  Ct.  428,  both  holding  court  will  not 
consider  mixed  questions  of  law  and  fact;  Mexican  Cent.  Ry.  Co.  v. 
Eckman,  187  U.  S.  432,  47  L.  Ed.  247,  23  Sup.  Ct.  213,  holding,  under 
Act  1891,  guardian  and  not  ward  is  party  plaintiff  for  Federal  jurisdic- 
tion based  on  citizenship  where  guardian  sues  in. own  name;  Motes  v. 
United  States,  178  U.  S.  466,  44  L.  Ed.  1153,  20  Sup.  Ct.  996,  holding 
criminal  case  may  be  taken  directly  from  Circuit  Court  to  Supreme 
Court  under  act  of  1891  where  involving  construction  of  Constitution; 
United  States  v.  Heweckcr,  164  U.  S.  47,  41  L.  Ed.  346,  17  Sup.  Ct.  18, 
and  Blythe  v.  Hinckley,  173  U.  S.  506,  43  L.  Ed.  785,  19  Sup.  Ct.  499, 
both  reaffirming  rule;  Bardes  v.  First  Nat.  Bank,  175  U.  S.  528,  44 
L.  Ed.  261,  20  Sup.  Ct.  196,  rule  is  applicable  to  cases  arising  under 
Bankruptcy  Act  of  1898 ;  The  Paquete  Habana,  175  U.  S.  685,  44  L.  Ed. 
328,  20  Sup.  Ct  294,  arguendo. 

Act  of  1891  furnishes  exclusive  rule  for  appellate  Jurisdiction  from 
inferior  Federal  courts. 

Approved  in  Bessette  v.  W.  B.  Conkey  Co.,  194  U.  S.  336,  48  L.  Ed. 
1006,  24  Sup.  Ct.  665,  Circuit  Court  of  Appeals  may  review  on  error 
order  of  Circuit  Court  in  contempt  proceedings;  The  Paquete  Habana, 
175  U.  S.  684,  44  L.  Ed.  323,  20  Sup.  Ct.  293,  act  oi  1891  gave  Supreme 
Court  appellate  jurisdiction  from  all  final  sentences  and  decrees  in  prize 
causes,  irrespective  of  amount;  The  Joseph  B.  Thomas,  148  Fed.  770,  78 
C.  C.  A.  428,  Circuit  Court  of  Appeals  has  appellate  jurisdiction  in 
admiralty  without  regard  to  amount  involved. 

163  TJ.  S.  140-148,  41  L.  Ed.  104,  16  Sup.  Ct.  961,  HARBISON  v.  UNITED 
STATES.  / 

One  tried  for  robbing  mail  carrier  and  putting  his  life  in  jeopardy  is 
entitled  to  ten  peremptory  challenges. 

Distinguished  in  Considine  v.  United  States,  112  Fed.  345,  50  C.  C.  A. 
272,  Holding  defendant  prosecuted  under  Rev.  Stats.,  §  5478,  for  break- 
in?  into  postoffice,  is  entitled  to  but  three  peremptory  challenges. 
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16S  U.  8.  142-154,  41  L.  Ed.  107,  16  Sap.  Ot.  1096,  ILLINOIS  CENT.  R.  B. 
CO.  T.  ILLINOIS. 

Illinois  Central's  line  from  Chicago  through  Cairo  to  New  Orleans,  held 
a  national  highway  for  interstate  commerce. 

Approved  in  State  v.  Illinois  Cent.  R.  Co.,  246  111.  208,  92  N.  E.  825, 
holding  railroad  not  subject  to  State  tax  on  interstate  commerce;  State 
Board  of  Equalization  v.  People,  229  111.  458,  82  N.  E.  332,  applying  rule 
to  Illinois  Central's  route  from  Chicago  to  Mobile;  Lake  Shore  etc.  Ry. 
Co.  v.  Ohio,  173  U.  S.  330,  43  L.  Ed.  719,  19  Sup.  Ct.  483,  arguendo. 

State  decision  that  State  law  required  trains  going  through  county  seat 
to  stop  at  station,  presents  no  Federal  question. 

Approved  in  Mobile  R.  R.  Co.  v.  Mississippi,  210  U.  S.  203,  52  L.  Ed. 
1024,  28  Sup.  Ct.  650,  holding  State  may  compel  railroad  to  use  par- 
ticular route  it  selected;  United  States  v.  Cortelyou,  26  App.  D.  C.  301, 
holding  mandamus  will  lie  to  compel  postmaster  to  establish  postoffice; 
Pittsburgh  etc.  Ry.  Co.  v.  State,  172  Ind.  168,  87  N.  E.  1042,  holding 
State  could  provide  number  of  crew  on  trains;  Peterson  v.  State,  79 
Neb.  135,  126  Am.  St.  Rep.  651,  14  L.  R.  A.  (N.  S.)  292,  112  N.  W.  307, 
holding  municipality  may  provide  speed  of  ten  miles  per  hour  for  trains 
passing  through  its  limits ;  International  Text-Book  Co.  v.  Lynch,  81  Vt. 
109,  69  Atl.  544,  holding  State  may  tax  foreign  corporation  giving  in- 
struction by  means  of  correspondence;  Chicago  etc.  R.  Co.  v.  Railroad 
Commission;  152  Wis.  669,  140  N.  W.  301,  upholding  State  law  requiring 
station  at  every  village  containing  postoffice  within  one-eighth  of  mile 
from  railroad;  Missouri  Pac.  Ry.  Co.  v.  Nebraska,  164  U.  S.  414,  41 
L.  Ed.  494,  17  Sup.  Ct.  134,  highest  State  court's  construction  must  be 
accepted  in  determining  whether  statute  is  constitutional;  Indianapolis 
v.  Navin,  151  Ind.  159,  41  L.  R.  A.  344,  51  N.  E.  81,  conformity  of  State 
Statute  to  State  Constitution  is  for  final  determination  by  highest  State 
court,  irrespective  of  Federal  decisions;  Lake  Shore  etc.  Ry.  Co.  v.  Ohio, 
173  U.  S.  307,  43  L.  Ed.  710,  19  Sup.  Ct.  474,  arguendo. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  530. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  R.  A.  576. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  413. 

Decision  that  law  requiring  trains  to  stop  at  county  seats  does  not 
hinder  Federal  mails,  presents  Federal  question. 

Approved  in  Houston  etc.  R.  R.  Co.  v.  Mayes,  201  U.  S.  329,  50  L.  Ed. 
776,  26  Sup.  Ct.  491,  imposition  by  State  of  absolute  requirement  on 
railroad  to  furnish  cars  at  specified  day  is.  burden  on  interstate  com- 
merce; Cleveland  etc.  Ry.  Co.  v.  Illinois,  177  U.  S.  518,  519,  44  L.  Ed. 
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870,  20  Sup.  Ct.  724,  holding  invalid  El.  Act  March  21,  1874,  §  26,  re- 
quiring all  regular  passenger  trains  to  stop  at  county  seats;  Louisville 
etc.  R.  Co.  v.  Hughes,  201  Fed.  737,  holding  void  Ohio  Act  of  1910,  re- 
quiring inspection  of  locomotive  boilers ;  St.  Louis  etc.  R.  Co.  v.  Hadley, 
168  Fed.  346,  holding  statute  prescribing  two-cent  rate  law  for  rail- 
roads is  confiscatory ;  Hart  v.  State,  100  Md.  611,  612,  60  Atl.  462,  stat- 
ute requiring  carriers  to  furnish  separate  cars  for  white  and  colored 
passengers,  and  penalizing  passenger  refusing  to  occupy  car  assigned, 
is  void  as  to  interstate  passengers;  Downey  v.  Northern  Pac.  Ry.  Co., 
19  N.  D.  628,  26  L.  R.  A.  (N.  S.)  1017, 125  N.  W.  478,  holding  State  can- 
not regulate  interstate  shipments  of  livestock;  dissenting  opinion  in 
Lake  Shore  etc.  Ry.  Co.  v.  Ohio,  173  U.  S.  338,  43  L.  Ed.  720, 19  Sup.  Ct. 
483,  majority  upholding  act  requiring  trains  to  Btop  at  certain  stations. 
Distinguished  in  Chicago  etc.  R.  R.  Co.  v.  Carlinville,  200  111.  328,  93 
Am.  St.  Rep.  200,  65  N.  E.  734,  upholding  city  ordinance  limiting  speed 
of  all  passenger  trains  within  city  limits  to  ten  miles  an  hour. 

State  regulation  of  railroads  as  interference  with  interstate  com- 
merce.   Note,  7  Ann.  Oas.  7. 

Right  to  limit  speed,  or  require  stopping,  of  interstate  and  mail 
trains.    Note,  14  L.  R.  A.  (N.  S.)  293. 

Commerce  is  unlawfully  Interfered  with  by  State  law  requirlmg  fast 
mail  ob  interstate  railway  to  turn  aside  to  county  seat. 

Approved  in  Kansas  City  Southern  Ry.  Co.  v.  Kaw  Valley  Drainage 
District,  233  U.  S.  79,  58  L.  Ed.  859,  34  Sup.  Ct.  564,  holding  State  can- 
not order  removal  of  railroad  bridges  over  navigable  stream;  Missouri 
etc  Ry.  Co.  v.  Town  of  Norfolk,  25  Oki.  326,  330,  29  L.  R.  A.  (N.  S.) 
159,  107  Pac.  172,  174,  and  Mississippi  R.  R.  Commission  v.  Illinois 
Central  R.  R.  Co.,  203  U.  S.  344,  51  L.  Ed.  216,  27  Sup.  Ct.  90,  both  hold- 
ing State  cannot  order  train  to  stop  where  other  adequate  facilities  are 
afforded ;  Lake  Shore  etc.  Ry.  Co.  v.  Smith,  173  U.  S.  688,  43  L.  Ed.  858, 
19  Sup.  Ct.  567,  Michigan  statute,  compelling  railroads  to  issue  one 
thousand-mile  tickets  with  certain  conditions,  is  unconstitutional. 

Distinguished  in  Gladson  v.  Minnesota,  166  U.  S.  431,  41  L.  Ed.  1066, 
17  Sup.  Ct.  628,  upholding  Minnesota  act  requiring  trains  to  stop  at 
county  seats ;  Lake  Shore  etc.  Ry.  Co.  v.  Ohio,  173  U.  S»  306,  43  L.  Ed. 
710,  19  Sup.  Ct.  473  (see  dissenting  opinion  in  173  U.  S.  321,  322,  334, 
43  L.  Ed.  715,  716,  720,  19  Sup.  Ct.  479,  484),  upholding  Ohio  act  re- 
quiring trains  to  stop  at  stations  of  certain  size. 

State  law,  unnecessarily  interfering  with  rapid  transit  of  mails,  is  not 
reasonable  police  regulation, 

Approved  in  Lake  Shore  etc.  Ry.  Co.  v.  Smith,  173  U.  S.  687,  43  L.  Ed. 
860, 19  Sup.  Ct.  566,  holding  Michigan  statute  requiring  issuance  of  one 
thousand-mile  tickets  void. 
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Distinguished  in  Lake  Shore  etc.  Ry.  Co.  v.  Ohio,  173  U.  S.  303,  43 
L.  Ed  709,  19  Sup.  Ct.  472  (see  dissenting  opinion  in  173  U.  S.  323,  43 
L.  E(L  716,  19  Sup.  Ct.  480),  upholding  Ohio  statute  requiring  stoppage 
of  trains  at  certain  stations. 

163  U.  8.  155-159,  41  L.  Ed.  Ill,  16  Sup.  Ot.  961,  WEBSTER  V.  DAIjY. 

Not  cited.  * 

163  IT.  8.  160-168,  41  L.  Ed.  113,  16  Sup.  Ot.  971,  PEBEGO  ▼.  DODGE. 

Territorial  District  Court  has  Jurisdiction  of  suit  over  possession  of 
mining  claim  under  Revised  Statutes,  section  2396. 

Approved  in  Brown  v.  Gurney,  201  U.  S.  190,  191,  50  L.  Ed.  721,  26 
Sup.  Ct.  509,  in  adverse  proceedings  to  establish  right  to  mining  claim, 
one  party  must  establish  in  court  right  to  possession  before  land  office 
can  act;  Clipper  Min.  Co.  v.  Eli  Min.  etc.  Co.,  194  U.  S.  234,  48  L.  Ed. 
953,  24  Sup.  Ct.  632,  since  judgment  determines  right  to  possession  only, 
applicant  must  present  to  land  office  required  proof  to  entitle  him  to 
patent;  Mason  v.  Washington-Butte  Min.  Co.,  214  Fed.  36,  130  C.  C.  A. 
426,  holding  decision  in  suit  to  determine  mining  claim  is  conclusive  on7 
parties;  9an  Francisco  Chemical  Co.  v.  Duffield,  201  Fed.  834,  120 
C.  C.  A.  160,  holding  party  may  make  peaceful  adverse  entry  on  mining 
claim  to  determine  title;  Duffield  v.  San  Francisco  Chemical  Co.,  198 
Fed.  945,  holding  in  suit  to  determine  title  to  mining  claim  court  can- 
not determine  quality  of  land;  Heckman  v.  Mumford,  4  Alaska,  308, 
holding  court  cannot  determine  character  of  land;  Nome-Sinook  Co.  v. 
Simpson,  1  Alaska,  582,  583,  584,  adverse  suit  for  mining  patent  may  be 
brought  in  District  Court  of  Alaska  and  practice  regulated  by  codes; 
Butte  Land  etc.  Co.  v.  Merriman,  32  Mont.  414,  415,  108  Am.  St.  Rep. 
590,  80  Pac.  678,  in  determination  of  adverse  claim,  judgment  not  con- 
clusive against  subsequent  patentee  from  government  not  party  to  suit ; 
Upton  v.  Santa  Rita  Mining  Co.,  14  N.  M.  109,  111,  112,  89  Pac.  278, 
279,  holding  possession  is  not  sufficient  to  support  action  of  ejectment; 
Deeney  v.  Mineral  Creek  Mill  Co.,  11  N.  M.  288,  67  Pac.  724,  action  of 
ejectment  sufficient  in  New  Mexico  to  try  rights  of  applicant  for  pat- 
ent and  adverse  claimant;  dissenting  opinion  in  Lily  Min.  Co.  v.  Kel- 
logg, 27  Utah,  120,  121,  74  Pac.  521,  majority  holding  in  action  to  deter- 
mine right  to  mining  claim  arising  in  land  office,  right  of  claimant 
limited  to  claim  filed  in  land  office;  Mt.  Rosa  Min.  etc.  Land  Co.  v. 
Palmer,  26  Colo.  62,  77  Am.  St.  Rep,  251,  56  Pac.  178,  located  lode  claim 
is  interest  in  property  supporting  action  to  quiet  title. 

Complainant  quieting  title  in  equity  cannot,  on  appeal,  urge  that  com- 
plaint defective  because  adequate  remedy  at  law. 

Approved  in  Southern  Pac.  R.  R.  Co.  v.  United  States,  200  U.  S.  349, 
50  I*  Ed.  510,  26  Sup.  Ct.  296,  bill  averring  lands  erroneously  patented 
to  railroad  cannot  on  appeal  ur^e  that  complaint  defective  because  ade- 
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quate  legal  remedy ;  Rowe  v.  Hill,  215  Feci.  525,  132  C.  C.  A.  30,  holding 
bill  to  remove  cloud  from  title  cannot  be  brought  by  plaintiff  out  of  pos- 
session ;  Hattiesburg  Lumber  Co.  v.  Herrick,  212  Fed.  838,  129  C.  C.  A. 
288,  holding  party  cannot  complain  of  equity  jurisdiction  where  he  has 
consented  to  reference  and  has  taken  cross-appeal;  Chapin  v.  Dougherty, 
183  Fed.  309,  105  C.  C.  A.  521,  holding  objections  must  be  made  before 
taking  of  evidence ;  Sloss  Iron  etc.  Co.  v.  South  Carolina  etc.  R.  Co.,  162 
Fed.  546,  holding  objection  comes  too  late  after  defendant  has  answered 
and*  consented  to  reference';  Southern  Pac.  R.  Co.  v.  United  States,  133 
Fed.  656,  669,  66  C.  C.  A.  560,  581,  and  Toledo  etc.  Scale  Co.  v.  Com- 
puting Scale  Co.,  142  Fed.  922,  74  C.  C.  A.  89,  both  holding  objection 
that  there  is  a  sufficient  legal  remedy  should  be  made  before  answering 
to  the  merits;  United  States  v.  Southern  Pac.  R.  R.  Co.,  117  Fed.  553, 
holding  objection  of  legal  remedy  must  be  made  before  defendants  have 
entered  upon  defense  on  merits  in  equity  suit;  Green  v.  Turner,  98  Fed. 
760,  holding  complainant  bringing  suit  in  equity  to  quiet  title  cannot 
defeat  Federal  court's  jurisdiction  by  plea  of  adequate  remedy  at  law; 
Allen  v.  Myers,  1  Alaska,  119,  plaintiff  in  possession  making  applica- 
tion for  patent  cannot  maintain  suit  in  equity  against  adverse  claim- 
ant; Bernier  v.  Anderson,  8  Idaho,  681,  70  Pac.  1028,  where  parties  go 
to  trial  on  theory  that  proceeding  is  action  at  law,  they  cannot  deny 
that  theory  on  appeal ;  Mares  v.  Dillon,  30  Mont.  143,  75  Pac.  968,  where 
cause  tried  on  certain  theory,  neither  party  can  adopt  in  oral  argument 
on  appeal  antagonistic  theory;  Lone  Jack  Min.  Co.  v.  Megginson,  82 
Fed.  91,  27  C.  C.  A.  63,  objection  to  jurisdiction  on  ground  of  remedy 
at  law  comes  too  late  on  appeal. 

Where  answer,  seeking  affirmative  relief,  treated  as  cross-bill  at  trial, 
objection  because  no  cross-complaint  is  too  late  on  appeal. 

Approved  in  Mercelis  v.  Wilson,  235  U.  S.  583,  59  L.  Ed.  371,  35  Sup. 
Ct.  150,  applying  rule  where  plaintiffs  in  action  of  trespass  consented 
that  cause  be  turned  into  one  to  quiet  title;  Reavis  v.  Fianza,  215  U.  S. 
25,  54  L.  Ed.  77,  30  Sup.  Ct.  1,  holding  party  cannot  wait  until  appeal 
to  object  that  possession  and  working  of  mine  is  insufficient  to  enjoin 
interference;  Union  Trust  Co.  v.  Reed,  213  Mass.  202,  99  N.  E.  1095, 
holding  defendant  creditors  cannot  claim  affirmative  relief  without  filing 
cross-bill;  Dunham  v.  Travis,  25  Utah,  70,  69  Pac.  469,  holding  answer, 
in  suit  on  written  instrument,  denying  complaint  and  alleging  mutual 
mistake  and  praying  reformation,  is  counterclaim. 

Equity  court  is  not  bound  to  submit  issues  of  fact  to  jury  and  may 
disregard  verdict  if  it  does. 

Approved  in  W.  H.  Taggart  Merc.  Co.  v.  Clack,  8  Ariz.  297,  71  Pac. 
926,  holding  error  cannot  be  predicated  on  form  in  which  interroga- 
tories are  propounded;  Emery  v.  First  Nat.  Bank,  32  N.  D.  585,  156 
N.  W.  109,  holding  court  may  dismiss  jury  and  determine  question  of 
ratification  of  conveyance  itself. 
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Revised  Statutes, -section  2326,  as  Amended  in  1881,  does  not  require 
Jury  trial  in  proceedings  for  mining  patent. 

Approved  in  Wm.  Edwards  Co.  v.  La  Dow,  230  Fed.  382,  holding 
parties  going  to  trial  without  jury  will  be. deemed  to  have  waived  same; 
Hinchman  v.  Ripinsky,  202  Fed.  628,  121  C.  C.  A.  36,  holding  where 
neither  party  establishes  right  to  homestead  neither  should  be  allowed 
costs;  Tonopah  Fraction  Min.  Co.  v.  Douglass,  123  Fed.  938,  upholding, 
under  Rev.  Stats.,  §  2326,  complaint  following  Nevada  statute,  in 
nature  of  bill  to  quiet  title  to  land  alleged  to  be  part  of  mining  claim 
in  plaintiff's  possession;  Durgan  v.  Redding,  103  Fed.  916,  917,  sustain- 
ing as  a  bill  in  equity,  under  section  2326,  complaint  framed  under  CaL 
Code  Civ.  Proc.,  §  307,  alleging  land  to  be  mineral  land  occupied  by 
plaintiff  under  mining  laws;  Young  v.  Goldsteen,  97  Fed.  309,  holding 
proceedings  under  Rev.  Stats.,  §  2326,  may  be  in  equity  when  plaintiff 
is  in  possession  and  at  law  when  defendant  is  in;  Providence  Gold  Min. 
Co.  v.  Burke,  6  Ariz.  331,  57  Pac.  644,  suit  to  determine  right  of  pos- 
session in  application  for  patent  not  common-law  action,  and  jury  being 
merely  advisory,  verdict  by  three-fourths  of  jury  is  sufficient ;  Mares  v. 
Dillon,  30  Mont.  139,  140,  75  Pac.  967,  under  Rev.  Stats.,  §2326,  an 
adverse  claimant  to  mining  claim  may  proceed  by  bill  in  equity;  Black 
v.  Elkhorn  Min.  Co.,  163  U.  S.  449,  41  L.  Ed.  228,  16  Sup.  Ct.  1102, 
Bonner  v.  Meikle,  82  Fed.  698,  and  Gillis  v.  Downey,  85  Fed.  487,  489, 
29  C.  C.  A.  286,  suit  to  determine  title  to  mining  claim  is  in  law  or 
equity,  depending  on  possession  or  nonpossession  of  plaintiff;  Shoshone 
Min.  Co.  v.  Rutter,  87  Fed.  805,  31  C.  C.  A.  223;  suits,  under  section 
2326,  are  equitable,  not  legal ;  Davidson  v.  Calkins,  92  Fed.  238,  right  of 
action  of  claimant  to  mining  claim,  out  of  possession,  is  at  law;  Cali- 
fornia Oil  etc.  Co.  v.  Miller,  96  Fed.  18,  arguendo. 

Right  to  jury  trial  in  action  to  quiet  title.    Note,  3  Ann.  Gas.  250. 

Miscellaneous.  Cited  in  Shoshone  Mining  Co.  v.  Rutter,  177  U.  S.  512, 
44  L.  Ed.  867,  20  Sup.  Ct.  728,  holding  suit  in  support  of  adverse  min- 
ing claim,  under  Rev.  Stats.,  §§  2325,  2326,  does  not  involve  Federal 
question  unless  construction  of  mining  laws  necessary;  Kirkman  v.  Bird, 
22  Utah,  113,  61  Pac.  340,  upholding  Sess.  Laws  1899,  p.  99,  exempting 
earnings  of  married  men  or  heads  of  families  for  services  rendered 
within  sixty  days  before  execution  levied. 

163  TJ.  8.  169-204,  41  L.  Ed.  118,  16  Sup.  Ot  1002,  SINGER  MFG.  00.  T. 
JUNE  MFG.  CO. 

Public  may  use  name  of  patented  machine  after  patent's  expiration, 
where  it  has  become  generic;  e.  g.,  Singer  sewing-machine. 

Approved  in  Centaur  Co.  v.  Heinsfurther,  84  Fed.  957,  28  C.  C.  A.  681, 
following  rule;  Holzappel's  Composition's  Co.  v.  Rahtjen's  American 
Composition  Co.,  183  U.  S.  12,  46  L.  Ed.  55,  22  Sup.  Ct.  10,  holding 
name   "Rahtjen's   Composition,"   applied  to   preparations  prepared  by 
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Rahtjen,  becomes  common  property  after  expiration  of  patent;  Jenkins 
Bros.  v.  Kelly  etc.  Co.,  212  Fed.  332,  refusing  to  enjoin  use  of  name 
"Jenkins*  valves";  National  Lock  Washer  Co.  v.  Hobbs  Mfg.  Co.,  210 
Fed.  517,  518,  519,  holding  use  under  patent  cannot  supply  ten  years' 
use  necessary  to  registration  of  trade  name;  Hughes  v.  Alfred  H.  Smith 
Co.,  205  Fed.  311,  312,  and  Hughes  v.  Alfred  H.  Smith  Co.,  209  Fed. 
39, 126  C.  C.  A.  179,  both  holding  name  "Ideal"  had  not  become  general 
as  applied  to  hair-brushes;  Greene,  Tweed  &  Co.  v.  Manufacturers'  Belt 
Hook  Co.,  158  Fed.  642,  holding  name  "stud"  was  too  generic  to  be 
applied  to  belts;  Warren  Featherbone  Co.  v.  American  Featherbone 
Co.,  141  Fed.  516,  72  C.  C.  A.  571,  public  has  right  to  generic  name 
when  first  patent  expires,  though  cannot  infringe  on  subsequent  patents ; 
Horlick's  Food  Co.  v.  Elgin  Milkine  Co.,  120  Fed.  267,  56  C.  C.  A.  544, 
holding  where  manufacturer  of  "Malted  Milk"  sold  same  as  under  a 
patent  although  not  patented,  name  became  general  and  right  to  ex- 
clusive use  ended  with  patent;  State  v.  Thierauf,  167  Mo.  441,  67  S.  W. 
295,  holding  name  Castoria  and  Pitcher's  formula  became  public  prop- 
erty on  expiration  of  patent  and  imitation  of  either  is  not  criminal. 

Distinguished  in  Rahtjen 's  American  Composition  Co.  v.  Holzappel's 
Comp.  Co.,  101  Fed.  260,  261,  41  £.  C.  A.  329,  holding  expiration  of 
English  patent  for  Rahtjen's  composition  does  not  affect  right  of  makers 
to  protection  in  America. 

Unfair  competition  in  sale  or  manufacture  of  unpatented  article 
identical  with  that  originated  by  competitor.  Note,  17  L.  R.  A. 
(N.  S.)  449,  450. 

Right  on  expiration  of  patent  to  copyright  to  use  of  name  of  article. 
Note,  1  B.  R.  0.  653. 

Public  may  manufacture  machine  In  form  in  which  constructed  before 
expiration  of  patent. 

Approved  in  Diamond  Match  Co.  v.  Saginaw  Match  Co.,  142  Fed.  729, 
74  C.  C.  A.  59,  two  colors  being  necessary  to  tipped  matches,  man- 
ufacturer without  patent  not  entitled  to  exclusive  use  of  any  colors; 
Scriven  v.  North,  134  Fed.  379,  67  C.  C.  A.  348,  regardless  of  trade- 
marks, deception  as  to  manufacture  of  goods  constitutes  unfair  com- 
petition ;  Flagg  Mfg.  Co.  v.  Holway,  178  Mass.  91,  59  N.  E.  667,  holding 
in  absence  of  patent  for  zither,  imitation  in  manufacture  cannot  be  en- 
joined. 

Public  acgutfee  right  to  generic  designation  of  thing  patented  after 
patent's  expiration. 

Approved  in  G.  &  C.  Merriam  Co.  v.  Syndicate  Pub.  Co.,  237  XJ.  S. 
623,  59  L.  Ed.  1150,.  35  Sup.  Ct.  708,  upholding  right  to  use  name 
"Webster's"  in  connection  with  dictionary;  Saxlehner  v.  Wagner,  216 
U.  S.  381,  54  L.  Ed.  528,  3Q  Sup.  Ct.  298,  holding  owner  of  name 
"Hunyadi  Janos"  cannot  restrain  use  of  name  "Artificial  Hunyadi"; 
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Daniel  v.  Electric  Hose  etc.  Co.,  231  Fed.  831,  holding  right  to  make 
corrugated  hose  became  public  on  expiration  of  patent;  Borden  Ice 
Cream  Co.  v.  Borden's  Condensed  Milk  Co.,  201  Fed.  513,  121  C.  C.  A. 
1 200,  holding  Borden's  Condensed  Milk  Company  cannot  enjoin  use  of 
name  "Borden's  Ice  Cream  Co.";  Sayre  v.  McGill  Ticket  Punch  Co., 
200  Fed.  773,  refusing  to  enjoin  infringement  on  expiration  of  patent; 
De  Long  Hook  &  Eye  Co.  v.  American  Pin  Co.,  200  Fed.  67,  68,  holding 
manufacturers  could  use  name  "De  Long  Hook";  Walter  Baker  &  Co. 
v.  Gray,  192  Fed.  927,  62  L.  R.  A.  (N.  S.)  899,  113  C.  C.  A.  117,  holding 
grocer  hot  guilty  of  infringement  in  delivering  "William  H.  Baker's" 
chocolate  in  response  to  order  for  "Baker's  Chocolate" ;  Allen  v.  Walton 
Wood  etc.  Co.,  178  Fed.  300,  301,  holding  public  obtains  right  to  color, 
form  and  ornamentation;  Newcomer  &  Lewis  v.  Scriven  Co.,  168  Fed. 
624,  94  C.  C.  A.  77,  and  Rice-Stix  Dry  Goods  Co.  v.  J.  A.  Scriven  Co., 
166  Fed.  643,  644,  645,  646,  647,  91  C.  C.  A  475,  both  holding  public  had 
right  to  use  name  "elastic  seam"  in  manufacture  of  garments;  Bender 
v.  Enterprise  Mfg.  Co.,  156  Fed.  642,  13  Ann.  Gas.  649,  XI  L.  R.  A 
(N.  S.)  448,  84  C.  C.  A.  353,  allowing  sale  of  parts  of  patented  machine 
on  which  patent  has  expired;  Deering  Harvester  Co.  v.  Whitman  etc. 
Mfg.  Co.,  86  Fed.  765,  stamping  letters  and  figures  on  parts  of  machin- 
ery is  for  purpose  of  identification  and  creates  no  trademark;  New 
Iberia  Extract  of  Tabasco  Pepper  Co.  y.  E.  Mcllhenny's  Son,  132  La. 
157,  61  South.  134,  applying  rule  to  use  of  name  "Tabasco"  sauce; 
Edison  v.  Mills-Edisonia,  74  N.  J.  Eq.  524,  70  Atl.  193,  holding  name 
"Mills-Edi?onia"  might  be  used  in  connection  with  combination  phono- 
graph and  kinetescope ;  dissenting  opinion  in  Prest-O-Lite  Co.  v.  Heiden, 
219  Fed.  848,  L.  R.  A.  1915P,  945,  135  C.  C.  A.  515,  majority  refusing 
to  allow  competitor  or  stranger  to  refill  "Presto-lite"  gas-tanks. 

Distinguished  in  Batcheller  v.  Thomson,  93  Fed.  664,  35  C.  C.  A.  532, 
expiration  of  patent  does  not  terminate  exclusive  right  to  trademark 
antedating  same;  dissenting  opinion  in  Rice-Stix  Dry  Goods  Co.  v.  J.  A. 
Scriven  Co.,  165  Fed.  649,  91  C.  C.  A.  475,  majority  holding  public  had 
right  to  use  of  name  "elastic  seam"  in  manufacture  of  garments. 

Right   to   protection   against   unfair   competition   with   respect  to 
article  on  which  patent  has  expired.    Note,  20  Ann.  Gas.  861. 

Right  to  use  of  name    on  expiration  of  copyright  or  patent.    Note, 
16  L.  R.  A.  (N.  S.)  551. 

Right  to  use  surname  as  designation  of  article  passes  to  public  by  dedi- 
cation or  abandonment.  ^"*^v  _ 

Approved  in  Saxlehner  v.  Eisner  &  Mendelson  Co.,  179  U.  S.  31,  45 
L.  Ed.  73,  21  Sup.  Ct.  12,  holding  no  abandonment  of  trademark  shown 
by  failure  to  prevent  use  by  others  of  term  Hunyadi  where  owner  made 
all  possible  efforts. 

Public  right  to  generic  name,  dedicated  as  result  of  monopoly,  is  sub- 
ject to  regulation. 
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Approved  in  Atwater  v.  Castner,  88  Fed.  643,  32  C.  C.  A.  77,  geo- 
graphical names,  long  used,  may  be  protected  as  trade  name;  W.  Rl 
Lynn  Shoe  Co.  v.  Auburn-Lynn  Shoe  Co.,  100  Me.  476,  479,  62  Atl.  505, 
507,  geographical  name  "Auburn-Lynn,"  when  identified  with  particular 
article  is  entitled  to  protection  as  valid  trademark. 

One  using  generic  name  of  machine,  after  patent's  expiration,  must 
accompany  It  with  clear  statement  of  name  of  true  manufacturer. 

Approved  in  Westcott  Chuck  Co.  v.  Oneida  Nat.  Chuck  Co.,  199  N.  Y. 
250,  251,  252,  139  Am  St  Rep.  907,  20  Ann.  Oas.  858,  92  N.  E.  640, 
applying  principle;  Thaddeus  Davids  Co.  v.  Davids,  233  U.  S.  471,  Ann. 
Gas.  1915B,  475,  58  L.  Ed.  1051,  34  Sup.  Ct.  648,  holding  one  having  right 
to  name  "Davids' "  inks  could  restrain  use  of  name  "Davids'  Mfg.  Co." ; 
Baglin  v.  Cusenier  Co.,  221  U.  S.  598,  55  L.  Ed.  871,  31  Sup.  Ct.  669, 
holding  Carthusian  monks  had  exclusive  right  to  name  "Chartreuse"; 
Donnell  v.  Herring-Hall-Marvin  Safe  Co.,  208  U.  S.  274,  52  L.  Ed.  488, 
28  Sup.  Ct.  288,  holding  one  succeeding  to  business  cannot  enjoin 
use  of  name  by  founder's  sons;  Herring-Hall-Marvin  Safe  Co.  v.  Hall's 
Safe  Co.,  208  U.  S.  559,  52  L.  Ed.  621,  28  Sup.  Ct.  350,  holding  Herring- 
Hall-Marvin  Safe  Co.,  could  enjoin  use  of  name  "Hall's  Safe  Co."; 
Howe  Scale  Co.  v.  Wyckoff,  198  U.  S,  135,  49  L.  Ed.  984,  25  Sup.  Ct.  609, 
in  use  of  personal  name  resort  cannot  be  had  to  artifice  to  mislead  as  to 
identity  of  firm ;  Elgin  Nat.  Watch  Co.  v.  Illinois  Watch  Case  Co.,  179 
U.  S.  674,  45  L.  Ed.  881,  21  Sup.  Ct.  274,  holding  geographical  name  Elgin 
cannot  be  registered  as  lawful  trademark;  Rubber  etc.  Harness  Trim- 
ming Co.  v.  Devoe  &  C.  T.  Reynolds  Co.,  233  Fed.  154,  156,  158,  159, 
upholding  right  to  name  "Neverleak"  in  connection  with  bicycle  tires; 
Enabe  Bros.  Co.  v.  American  Piano  Co.,  229  -Fed.  31j  upholding  right  to 
name  "Knabe"  pianos;  Buffalo  Specialty  Co.  v.  Van  Cleef,  227  Fed.  393, 
upholding  right  to  name  "neverbreak"  in  connection  with  bicycle  tires; 
Jenkins  Bros.  v.  Kelly  &  Jones  Co.,  227  Fed.  213,  holding  statement 
must  be  placed  in  close  proximity  to  generic  name;  Searchlight  Gas.  Co. 
v.  Prest-O-Lite  Co.,  215  Fed.  696,  131  C.  C.  A.  626,  and  Prest-O-Lite 
Co.  v.  Davis,  215  Fed.  351,  352,  131  C.  C.  A.  491,  both  refusing  to  allow 
refilling  of  " Prest-O-Lite ' '  gas-tanks;  Chickering  v.  Chickering  &  Sons, 
215  Fed.  497,  131  C.  C.  A.  538,  upholding  right  to  name  "Chickering 
Pianos";  Frank  Whitcher  Co.  v.  Sneierson,  205  Fed.  769,  holding  name 
"Circlette"  infringed  by  name  "Ringlette" ;  Yale  &  Towne  Mfg.  Co.  v. 
Ford,  203  Fed.  708,  710,  122  C.  C.  A.  12,  and  Yale  etc.  Mfg.  Co.  v. 
Rcstein,  196  Fed.  176,  both  holding  name  "Triplex"  not  infringed  by 
"Tribloc";  L.  E.  Waterman  Co.  v.  Standard  Drug  Co.,  202  Fed.  171, 
120  C.  C.  A.  455,  and  L.  E.  Waterman  Co.  v.  Modern  Pen  Co.,  193  Fed. 
247,  both  upholding  right  to  name  "Waterman's  Ideal"  in  connection  with 
fountain-pens;  Bristol  Co.  v.  Graham,  199  Fed.  416,  117  C.  C.  A.  644, 
holding  evidence  failed  to  show  unfair  competition;  G.  &  C.  Merriam 
Co.  v.  Saalfield,  198  Fed.  373,  375, 117  C.  C.  A.  245,  refusing  to  allow  use 
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of  name  ''Webster's"  in  connection  with  dictionaries;  Garcia  v.  Garcia, 
197  Fed.  640,  upholding  right  to  name  "F.  Garcia  &  Bros."  in  connec- 
tion with  cigars ;  Moxie  Co.  v.  Daoust,  197  Fed.  679,  holding  trade  name 
"Moxie"  not  infringed  by  name  "Bo-La";  Yale  etc.  Mfg.  Co.  v.  Wor- 
cester Mfg.  Co.,  195  Fed.  529,  115  C.  C.  A.  491,  and  Sternberg  Mfg.  Co. 
v.  Miller  etc.  Mfg.  Co.,  161  Fed.  320,  88  C.  C.  A,  398,  both  holding 
patentee  cannot  preserve  right  to  name  by  registering  it  as  trademark; 
Pope  Automatic  Merchandising  Co.  v.  McCrum-Howell  Co.,  191  Fed. 
981,  40  L.  R.  A.  (N.  S.)  463, 112  C.  C.  A.  391,  holding  same  construction 
may  be  used  providing  different  name-plate  attached;  G.  &  C.  Merriam 
Co.  v.  Saalfield,  190  Fed.  933,  111  C.  C.  A.  517;  refusing  to  allow  use 
of  name  "Webster's"  in  connection  with  dictionary;  Keystone  Type 
Foundry  v.  Portland  Pub.  Co.,  186  Fed.  692,  108  C.  C.  A.  508,  holding 
where  there  is  no  attempt  to  deceive  equity  will  not  intervene;  A.  Y. 
McDonald  etc.  Mfg.  Co.  v.  Mueller  Mfg.  Co.,  183  Fed.  973,  975,  106 
C.  C.  A.  312,  holding  name ' l  M.  M. ' '  infringed  by  name ' '  W.  M. " ;  Seeger 
Refrigerator  Co.  v.  White  Enamel  Refrigerator  Co.,  178  Fed.  570,  hold- 
ing owner  of  name  "Siphon"  could  restrain  use  of  "Syphon";  Glaser 
v.  St.  Elmo  Co.,  175  Fed.  279,  holding  one  using  same  name  for  play 
might  designate  difference;  G.  &  C.  Merriam  Co.  v.  Ogilvie,  170  Fed. 
168,  95  C.  C.  A.  423,  holding  court  will  not  allow  accounting  for  in- 
fringement where  no  damages  are  apparent;  Ludlow  Valve  Mfg.  Co.  v. 
Pittsburgh  Mfg.  Co.,  166  Fed.  28,  29,  30,  92  C.  C.  A.  60,  holding  one 
using  "Ludlow's"  valves  did  not  give  full  credit  to  manufacturer;  David 
E.  Foutz  Co.  v.  S.  A.  Foutz  Stock  Food  Co.,  163  Fed.  412,  holding 
use  of  name  "Foutz"  was  infringement  on  name  "Stanley  A.  Foutz"; 
Rowley  v.  J.  F.  Rowley  Co.,  161  Fed.  95,  88  C.  C.  A.  258,  upholding 
right  to  use  name  "Rowley"  in  connection  with  manufacture  of  artificial 
legs ;  G.  &  C.  Merriam  Co.  v.  Ogilvie,  159  Fed.  640,  14  Ann.  Gas.  796, 
16  L.  R.  A.  (N.  S.)  549,  88  C.  C.  A.  596,  refusing  to  allow  use  of 
name  "Webster's"  in  connection  with  dictionary;  Worcester  Brewing 
Corp.  v.  Rueter  &  Co.,  157  Fed.  218,  84  C.  C.  A.  665,  upholding  right 
to  use  of  name  "Sterling"  for  ale;  Von  Thodorovich  v.  Franz  Josef 
Benef.  Assn.,  154  Fed.  914,  holding  courts  will  enjoin  fraudulent  use 
of  name  of  Austrian  emperor  in  connection  with  beneficial  association; 
John  D.  Park  &  Sons  Co.  v.  Hartman,  153  Fed.  38,  12  L.  R.  A.  (N.  S.) 
135,  82  C.  C.  A.  158,  holding  owner  is  entitled  to  protection  of  secret 
formula;  Dunlap  v.  Willbrandt  Surgical  Mfg.  Co.,  151  Fed.  233,  80 
C.  C.  A.  575,  holding  using  different  name  did  not  constitute  unfair 
competition;  R.  J.  Reynolds  Tobacco  Co.  v.  Allen  Bros.  Tobacco  Co., 
151  Fed.  828,  upholding  right  to  name  "Schnapps"  in  connection  with 
plug  tobacco;  Ogilvie  v.  G.  &  C.  Merriam  Co.,  149  Fed.  862,  when  copy- 
right on  Webster's  Dictionary  expired,  public  had  right  to  publish  and 
use  name  if  not  otherwise  deceptive;  Hall's  Safe  Co.  v.  Herring  etc. 
Safe  Co.,  146  Fed.  43, 14  L.  R.  A.  (N.  S.)  1182,  76  C.  C.  A.  495,  corpora- 
tion and  products  may  be  given'  personal  name  if  not  done  with  view 
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to  mislead;  Lamont,  Corliss  &  Co.  v.  Hershey,  140  Fed.  764,  since  suit 
for  unfair  competition  rests  on  fraud,  imitation  with  intent  to  deceive 
must  be  shown;  Hygienic  Fleeced  Underwear  Co.  v.  Way,  137  Fed.  595, 
70  C.  C.  A.  553,  where  two  parties  entitled  to  use  name  "Way's"  must 
further  indicate  who  is  using  name;  Van  Houteh  v.  Hooton  Cocoa  etc. 
Co.,  130  Fed.  603,  605,  insistence  on  use  of  imitative  name  without  ex- 
planatory statement  constitutes  unfair  competition ;  Von  Faber  v.  Faber, 
124  Fed.  612,  enjoining  defendant  Faber  from  using  name  on  fountain- 
pens  without  adding  initial  E.  or  name  Eberhard  to  distinguish  pens 
from  those  of  A.  W.  Faber;  Wyckoff,  Seamans  &  Benedict  v.  Howe 
Scale  Co.,  122  Fed.  351,  58  C.  C.  A.  510,  holding  purchaser  of  Reming- 
ton typewriter  business  and  right  to  use  name  may  enjoin  corporation 
composed  partially  of  Remingtons  from  using  name  on  typewriters; 
Royal  Baking  Powder  Co.  v.  Royal,  122  Fed.  346,  58  C.  C.  A.  499,  en- 
joining defendant  Royal  from  using  his  name  on  outside  of  cans  to 
confuse  his  product  with  "Royal  Baking  Powder";  Chickering  v.  Chick- 
ering  &  Sons,  120  Fed.  73,  56  C.  C.  A.  475,  affirming  order  granting  pre- 
liminary injunction  against  defendant  Chickering  selling  pianos  marked 
"Chickering  Bros/'  and  advertising  to  represent  "Chickering  &  Sons" 
pianos;  Computing  Scale  Co.  v.  Standard  etc.  Scale  Co.,  118  Fed.  967, 
55  C.  C.  A.  459,  refusing  to  enjoin  use  of  word  "standard"  or  "comput- 
ing," as  applied  to  scales  where  term  possessed  no  secondary  meaning 
and  no  evidence  of  intent  to  deceive  was  shown;  Draper  v.  Skerrett, 
116  Fed.  208,  holding  plaintiff  may  enjoin  use  by  defendant  of  term 
French  Tissue  although  same  not  subject  of  trade  name;  Liebig's 
Extract  of  Meat  Co.  v.  Walker,  115  Fed.  825,  holding  plaintiff  en- 
titled to  enjoin  defendant  from  using  "Liebig's  Fluid  Beef  Com- 
pany" or  simulating  complainant's  name  or  label;  B.  B.  Hill 
Mfg.  Co.  v.  Sawyer-Boss  Mfg.  Co.,  112  Fed.  145,  holding  defendants 
cannot  be  restrained  from  imitating  plaintiff's  "Centaur  Dater" 
where  former  placed  thereon  their  own  name  as  manufacturer; 
Halstead  v.  Houston,  111  Fed.  378,  enjoining  circulation  of  circular 
including  portion  of  author's  announcement  of  forthcoming  "Life  of 
McKinley,"  issued  to  mislead  public;  Singer  Mfg.  Co.  v.  Hippie,  109 
Fed.  153,  holding  where  manufacturer  has  not  abandoned  exclusive 
right  to  use  name  "Singer"  as  descriptive  of  machines,  defendant  may 
be  enjoined  from  applying  name  to  dissimilar  machines;  Williams  v. 
Mitchell,  106  Fed.  171,  45  C.  C.  A.  265,  holding  where  name  "Carrum" 
has  become  known  as  trade  name  of  article  it  cannot  be  used  by  an- 
other to  deceive  public;  Fuller  v.  Huff,  104  Fed.  144,  51  L.  R.  A.  332, 
43  C.  C.  A:  453,  directing  injunction  against  use  of  "Sanitarium  Health 
Food  Company"  as  unfair  competition  against  plaintiff  "Health  Food 
Company";  Liebig's  Extract  of  Meat  Co.  v.  Libby,  McNeill  &  Libby, 
103  Fed.  89,  enjoining  defendants  from  dressing  their  extract  of  beof 
to  simulate  Liebig's  Extract  of  Beef;  National  Starch  Mfg.  Co.  v.  Dur- 
XVII— 43 
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yea,  101  Fed.  119,  41  C.  C.  A.  244,  holding  defendant  cannot  be  en- 
joined from  using  label  of  starch  manufactured  "by  Duryea  and  Com- 
pany where  in  other  respects  label  did  not  deceive;  Dadirrian  v. 
Yacubian,  98  Fed.  879,  880,  39  C.  C.  A.  321,  holding  no  relief  can  be 
granted  against  use  of  descriptive  name  "Matzoon"  where  defendant 
<Jid  all  in  his  power  to  prevent  confusion  of  products;  Dodge  Stationery 
Co.  v.  Dodge,  145  Cal.  391,  78  Pac.  883,  where  corporation  becomes 
known  as  "Dodge's,"  no  other  corporation  in  same  business  can  use 
that  name  without  explanation;  Udell-Predock  Mfg.  Co.  v.  Udell  Works, 
32  App.  D.  C.  285,  upholding  right  to  use  name  "Excelsior"  in  connec- 
tion with  pianos;  Dyment  v.  Lewis,  144  Iowa,  516,  26  L.  R.  A.  (N.  8.) 
73,  123  N.  W.  246,  enjoining  infringement  of  name  "Sioux  City  Tanning 
Company";  Aetna  Mill  etc.  Co.  v.  Kramer  Milling  Co.,  82  Kan.  686, 
28  L.  R.  A.  (N.  S.)  934,  109  Pac.  694,  upholding  right  to  use  of  name 
"Kramer's  flour";  Whann  v.  Whann,  116  La.  693,  41  South.  38,  when 
patent  on  medicine  expires,  name  used  to  designate  it,  such  as  "Che- 
walla,"  can  be  used  by  others  if  manufacturer  is  shown ;  Marshall  Engine 
Co.  v.  New  Marshall  Engine  Co.,  203  Mass.  420,  89  N.  E.  550,  upholding 
right  to  name  "Marshall's  engines";  Yiano  v.  Baccigalupo,  183  Mass. 
162,  67  N.  E.  642,  holding  use  by  competitor  on  same  street  of  name 
"Boston  Trade  Peanut  Roasting  Company"  infringes  plaintiff's  name, 
"Boston  Peanut  Roasting  Company" ;  Esselstyn  v.  Holmes,  42  Mont.  518, 
114  Pac.  120,  holding  no  exclusive  right  existed  to  use  of  name  "Owl 
Creek  Coal";  L.  Martin  Co.  v.  Martin  &  Wilckes  Co.,  75  N.  J.  Eq. 
261,  20  Ann.  Gas.  57,  21  L.  R.  A  (N.  S.)  526,  72  Atl.  296,  holding 
court  may  provide  for  damages  in  suit  for  infringement;  International 
Silver  Co.  v.  Rogers,  72  N.  J.  Eq.  935,  129  Am.  St.  Rep.  722,  67  Atl.  106, 
upholding  right  to  name  "Wm.  H.  Rogers"  on  silverware;  International 
Silver  Co.  v.  Rogers  Corporation,  66  N.  J.  Eq.  126,  132,  57  Atl.  1040, 
1042,  cannot  restrain  corporation  from  designating  products  by  pres- 
ident's name  if  firm  and  place  of  manufacture  shown;  Centaur  Co.  v. 
Link,  62  N.  J.  Eq.  148,  49  Atl.  829,  holding  plaintiff,  manufacturer  of 
Castoria  for  thirty-five  years,  entitled  to  enjoin  defendant  from  selling 
Castoria  so  put  up  and  labeled  as  to  simulate  plaintiff's;  Sanford-Day 
Iron  Works  v.  Enterprise  Foundry  &  Machine  Works,  130  Tenn.  678, 
679,  172  S.  W.  539,  protecting  owner  in  use  of  name  "Whitney  Car 
Wheels" ;  J.  T.  Case  Plow  Wks.  v.  J.  T.  Case  Threshing  Mach.  Co.,  162 
Wis.  202,  155  N.  W.  134,  upholding  right  to  trade  name  "Case"  used 
on  plows;  PJioenix  Mfg.  Co.  v.  White,  149  Wis.  300;  135  N.  W.  895, 
refusing  to  allow  infringement  of  name  "White"  as  used  on  saw  swage; 
dissenting  opinion  in  Trinidad  Asphalt  Mfg.  Co.  y.  Standard  Paint  Co., 
163  Fed.  984,  991,  90  C.  C.  A.  195,  majority  holding  manufacturer  of 
"Rubberoid"  cannot  enjoin  use  of  name  "RubberO";  dissenting  opinion 
in  Shaver  v.  Heller  &  Merz  Co.,  108  Fed.  838,  65  L.  R.  A.  878,  48  C.  C.  A. 
48,  majority  enjoining  use  by  defendant  of  term  "American"  in  connec- 
tion with  ball  or  wash  blue ;  dissenting  opinion  in  Avenarius  v.  Kornely, 
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139  Wis.  273,  121  N.  W.  344,  majority  enjoining  use  of  name  "Car- 
boiineum";  Duryea  v.  National  Starch  Mfg.  Co.,  79  Fed.  652,  25  C.  C.  A. 
139,  refusing  to  enjoin  use  of  own  name  by  maker  former  member  of 
plaintiff  corporation;  Centaur  Co.  v.  Heinsfurter,  84  Fed.  959,  28 
C.  C.  A.  581,  Centaur  Co.  v.  Killenberger,  87  Fed.  726,  and  Centaur  Co. 
v.  Marshall,  92  Fed.  606,  generic  name  becomes  public  property  on 
expiration  of  patent,  but  new  makers  must  not  so  use  as  to  deceive 
public;  Pillsbury  etc.  Mills  Co.  v.  Eagle,  86  Fed.  628,  41  L.  R.  A.  173, 
and  Dennison  Mfg.  Co.  v.  Thomas  Mfg.  Co.,  94  Fed  662,  no  one  has 
right  to  dress  articles  so  as  to  cause  them  to  be  mistaken  for  those  pro- 
duced by  another;  Baker  v.  Baker,  87  Fed.  211,  one  entering  particular 
trade  may  not  use  own  name  in  way  to  cause  confusion  between  his 
goods  and  those  of  another ;  Atwater  v.  Castner,  88  Fed.  644,  32  C.  C.  A. 
77,  enjoining  •  use  of  word  "Pocahontas,"  as  trade  name  for  coal ; 
Stuart  v.  F.  G.  Stewart  Co.,  91  Fed.  246,  33  C.  C.  A.  480,  "Dr.  Stewart's 
Dyspepsia  Tablets7'  held  a  fraudulent  imitation  of  "Stuart's  Dyspepsia 
Tablets";  Centaur  Co.  v.  Neathery,  91  Fed.  900,  34  C.  C.  A.  118,  new 
manufacturer,  after  expiration  of  patent,  must  identify  goods;  Illinois 
Watch  Case  Co.  v.  Elgin  Nat.  Watch  Co.,  94  Fed.  670,  35  C.  C.  A.  237, 
suit  Jo  enjoin  unfair  competition  rests  upon  ground  of  fraud,  and  Fed- 
eral jurisdiction  depends  on  citizenship;  American  etc.  Watch  Co.  v. 
United  States  Watch  Co.,  173  Mass.  87,  73  Am.  St.  Sep.  265,  43  L.  B.  A. 
830,  53  N.  E.  142,  enjoining  use  of  word  "Waltham"  without  some  dis- 
tinguishing statement;  Robinson  v.  Storn,  103  Tenn.  49,  52  S.  W.  883, 
person  may  be  enjoined  from  using  own  name  in  manner  to  defraud 
purchasers;  Fairbanks  v.  Des  Moines  etc.  Mfg.  Co.,  96  Fed.  973, 
arguendo. 

Distinguished  in  Trinidad  Asphalt  Mfg.  Co.  v.  Standard  Paint  Co., 
163  Fed.  980,  982,  983,  90  C.  C.  A.  195,  holding  manufacturer  of  "Rub- 
beroid"  cannot  enjoin  use  of  name  "RubberO";  Shaver  v.  Heller  & 
Merz  Co.,  108  Fed.  826,  65  L.  R.  A.  878,  48  C.  C.  A.  48,  enjoining  use 
by  defendant  of  geographical  term  "American"  in  connection  with  ball 
or  wash  blue;  International  Silver  Co.  v.  Rogers,  71  N.  J.  Eq.  567,  63 
Atl.  980,  holding  name  "Rogers  goods"  not  infringed  by  stamp  "W.  H. 
Rogers,  of  Plainfield,  N.  J.";  Avenarius  v.  Kornely,  139  Wis.  263,  264, 
121  N.  W.  340,  341,  enjoining  use  of  name  "  carbolineum. ' ' 

What  words  or  phrases  may  constitute  a  valid  trademark.    Note, 
85  Am.  St.  Rep.  84,  106,  117. 

Use  of  personal  or  corporate  trade  name  as  unfair  competition. 
Note,  2  Ann.  Gas.  415,  416,  417. 

Use  of  another's  trademark  or  insignia  for  advertising  purposes  as 
infringement  or  unfair  competition.     Note,  L.  R.  A.  1915B,  894. 

Infringement  of  trademark.    Note,  25  E.  R.  0.  220,  223. 

Trade  name,  dedicated  to  public  by  expiration  of  patent,  cannot  be  made 
private  property  by  use  in  trademark. 
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Approved  in  Heaton-Peninsular  Button  Fastener  Co.  v.  Independent 
Button  Fastener  Co.,  43  App.  D.  C.  266,  and  Re  Application  of  Oneida 
Community,  41  App.  D.  C.  261,  both  reaffirming  rule;  Edna  Smelting 
etc.  Co.  v.  Nathan  Mfg.  Co.,  30  App.  D.  C.  490,  refusing  to  register  name 
' 'Monitor"  as  trademark  for  steam-boiler  injectors. 

Miscellaneous.  Cited  in  Wilson  v.  Colorado  Min.  Co.,  227  Fed.  725, 
holding  owner  of  stock  did  not  abandon  his  right  by  allowing  sale  of 
same  for  unauthorized  assessment;  Manhattan  Life  Ins.  Co.  v.  Wright, 
126  Fed.  89,  61  C.  C.  A.  138,  holding  test  of  abandonment  of  rights 
under  insurance  policy  is  existence  or  nonexistence  of  intent  to  abandon; 

163  U.  8.  805-807,  41  L.  Ed.  131,  16  Sup.  Ot  1016,  SUTOER  MFO.  OO.  v. 
BENT. 

Trademark  imitated  with  Intent  to  deceive,  with  only  pretext  of  vari- 
ance, is  infringed. 

Approved  in  Centaur  Co.  v.  Neathery,  91  Fed.  900,  34  C.  C.  A.  118, 
following  rule. 

Right  to  protection  against  unfair  competition  with  respect  to  arti- 
cle on  which  patent  has  expired.    Note,  20  Ann,  Caa.  861. 

163  TJ.  8.  807-888,  41  L.  Ed.  138,  16  Sup.  Ot.  1083,  BACON  V.  TEXArf. 

Supreme  Court  issues  error  to  inferior  State  court  where  highest  State 
court  refuses  to  review. 

Approved  in  El  Paso  etc.  R.  R..  Co.  v.  Eichel,  226  U.  S.  598,  57  L.  Ed. 
374,  33  Sup.  Ct.  179,  holding  assertion  of  Federal  right  in  unsuccessful 
application  for  writ  of  error  to  highest  State  court  raises  no  Federal 
question. 

Supreme  Court  has  jurisdiction  for  State's  impairment  of  contract  only 
where  done  by  some  statute  or  construction  thereof. 

Approved  in  Chicago  etc.  R.  R.  Co.  v.  Newell,  198  U.  S.  579,  49  L.  Ed. 
1171,  25  Sup.  Ct.  801,  following  rule ;  Louisiana  Ry.  &  Nav.  Co.  v.  Behr- 
man,  235  U.  S.  170,  59  L.  Ed.  180,  35  Sup.  Ct.  62,  holding  decision  of 
State  court  enjoining  construction  of  belt  line  railroad  is  reviewable  by 
Federal  Supreme  Court ;  Moore-Mansfield '  Constr.  Co.  v.  Electrical  In- 
stallation Co,,  234  XL  S.  625,  58  L.  Ed.  1506,  H  Sup.  Ct.  941,  holding 
case  discussing  whether  railroad  contractors  were  within  local  me- 
chanic's lien  law  was  not  subject  to  review  by  Supreme  Court;  St.  Louis 
etc.  Ry.  Co.  v.  Seale,  229  U.  S.  157,  Ann.  Oaa.  19140,  156,  57  L.  Ed.  1133, 
33  Sup.  Ct.  651,  holding  questions  arising  under  Federal  Liability  Act 
will  be  reviewed  by  Supreme  Court;  Ross  v.  Oregon,  227  U.  S.  162, 164, 
57  L.  Ed.  463,  464,  33  Sup.  Ct.  220,  holding  where  State  statute  is  pros- 
pective no  Federal  question  is  raised;  Cross  Lake  Shooting  etc.  Club  v. 
Louisiana,  224  U.  S.  639,  56  L.  Ed.  928,  32  Sup.  Ct.  577,  holding  decree 
annulling  conveyance  by  levee  board  does  not  impair  contract;  Fisher 
▼.  Mayor  etc.  of  New  Orleans,  218  U.  S.  440,  64  L.  Ed.  1100,  31  Sup.  Ct. 
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57,  holding  refusing  to  levy  taxes  on  account  of  laches  raises  no  Federal 
question;  Louisiana  v.  Mayor  etc.  of  New  Orleans,  215  U.  S.  175,  54 
L.  Ed.  147,  30  Sup.  Ct.  40,  holding  city  cannot  indefinitely  postpone  levy 
of  taxes  for  payment  qf  judgment ;  National  Mutual  Building  etc.  Assn. 
v.  Brahan,  193  U.  S.  647,  48  L.  Ed.  828,  24  Sup.  Ct.  532,  decision  of 
State  court  holding  foreign  corporation  liable  under  usury  law  of  State 
in  which  it  makes  loan  is  not  impairment  of  contract;  Houston  &  Texas 
Cent.  R.  B.  Co.  v.  Texas,  177  U.  S.  77,  44  L.  Ed.  680,  20  Sup.  Ct.  549/ 
holding  question  whether  State  decision  holding  treasury  warrants  were 
void,  giving  effect  to  State  statute,  impairs  obligation  of  contract,  is* 
Federal ;  Illinois  Cent.  R.  R.  v.  Chicago,  176  U.  S.  655,  44  L.  Ed.  626, 
20  Sup.  Ct.  513,  holding  question  whether  an  ordinance  prohibiting  en- 
croachment upon  city  harbors  impairs  railroad's  charter  rights  may  be 
Federal  question;  McCullough  v.  Virginia,  172  U.  S.  116,  43  L.  Ed.  387, 
19  Sup.  Ct.  139,  Supreme  Court  is  not  limited  to  mere  consideration  of 
language  used  in  opinion;  Larabee  v.  Dolley,  175  Fed.  381,  holding 
attack  on  bank  guaranty  law  of  Kansas  as  impairing  contracts,  raises 
Federal  question;  Mercantile  Trust  etc.  Co.  v.  Collins  Park  etc.  R.  Co., 
99  Fed.  819,  holding  city  ordinance  granting  street-railway  franchise  is 
law  of  State  within  meaning  of  contract  clause;  Crigler  v.  Shepler,  79 
Kan.  839,  23  L.  R.  A.  (N.  S.)  500,  101  Pac.  620,  refusing  to  allow  party 
to  solicit  orders  for  liquor  in  dry  State;  Sedalia  v.  Donohue,  190  Mo. 
417,  419,  89  S.  W.  389,  decision  of  State  Supreme  Court  reversing  Kan- 
sas City  Court  of  Appeals  as  to  right  of  municipal  council  to  provide 
street  improvements  not  impairment  of  contracts. 

Impairment  of  obligation  of  contracts  by  judicial  decision.    Note, 

4  Ann.  Cas.  93. 

Change  of  State  Court  decision  as  impairment  of  contract.    Note, 

5  L.  R.  A.  (N.  S.)  860. 

Supreme  Court  has  no  jurisdiction  where  State  court  finds  no  contract 
ever  existed  for  noncompliance  with  original  act. 

Approved  in  Gates  v.  Parmly,  191  U.  S.  558,  48  L.  Ed.  301,  24  Sup.  Ct. 
843,  reaffirming  rule;  Missouri  etc.  Ry.  Co.  v.  piathe,  222  U.  S.  190,  56 
L.  Ed.  158,  32  Sup.  Ct.  47,  holding  no  review  exists  where  State  court 
did  not  base  its  decision  on  resolution  alleged  to  impair  contract; 
Stearns  v.  Minnesota,  179  U.  S.  233,  45  L.  Ed.  170,  21  Sup.  Ct.  77,  hold- 
ing Supreme  Court  determines  for  itself  existence  or  nonexistence  of 
contract  set  up  as  impaired  by  State  enactment;  Douglas  v.  Kentucky, 
168  U.  S.  502,  42  L.  Ed.  558,  18  Sup.  Ct.  204,  Supreme  Court  may  deter- 
mine for  itself  existence  or  nonexistence  of  contract ;  dissenting  opinion 
in  McCullough  v.  Virginia,  172  U.  S.  127,  43  L.  Ed.  391,  19  Sup.  Ct.  143, 
arguendo. 

Distinguished  in  Iron  Mountain  R.  R.  Co.  v.  Memphis,  96  Fed.  129,  37 
C.  C.  A.  410,  ordinance  declaring  forfeiture  of  contract  and  intention  to 
seize  tracks  is  impairment  of  contract. 
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What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  518,  528. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Count.  Note,  63  L.  R.  A. 
46,  47,  57. 

Where  there  is  non-Federal  ground  of  State  decision  sufficiently  broad. 
Federal  question  will  not  be  reviewed. 

Approved  in  Baker  v.  Brickell,  166  U.  S.  717,  41  L.  Ed.  1186,  17  Sup. 
Ct.  990,  Wheelan  v.  Brickell,  166  U.  S.  718,  41  L.  Ed.  1186,  17  Sup.  Ct. 
1002,  and  McQuade  v.  Trenton,  172  U.  S.  640,  48  L.  Ed.  582,  19  Sup.  Ct 
294,  all  following  rule. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  jud^ 
ments  of  State  courts.    Note,  63  L.  R.  A.  579. 

Right  to  operate  lottery.    Note,  66  Am,  St.  Rep.  335. 

Miscellaneous.  Cited  in  Converse  v.  Stewart,  218  U.  S.  667,  54  L.  Ed. 
1202,  31  Sup.  Ct.  226,  De  Villereai  v.  Texas,  205  U.  S.  536,  51  L.  Ed.  920, 
27  Sup.  Ct.  790,  both  dismissing  for  want  of  jurisdiction ;  Rand-McNally 
&  Co.  v.  Kentucky,  215  U.  S.  583,  54  L.  Ed.  338,  30  Sup.  Ct.  402,  affirming 
judgment  on  authority  of  principal  case ;  Forrester  v.  Southern  Pac.  Co., 
36  Nev.  271,  48  L.  R.  A.  (N.  S.)  1,  134  Pac.  759,  holding  Federal  courts 
will  follow  construction  placed  on  State  statute  by  State  court;  dissent- 
ing opinion  in  Freeport  Water  Co.  v.  Freeport,  180  U.  S.  609,  45  L.  Ed. 
692,  21  Sup.  Ct.  502,  majority  holding  Illinois  act  of  April  10, 1872,  em- 
powering cities  to  contract  for  water  supply  at  such  rates  as  fixed  by 
ordinance  and  for  period  of  thirty  years,  authorizes  no  thirty-year  rate 
contract ;  Walla  Walla  v.  Walla  Walla  Water  Co.,  172  U.  S.  9,  43  L.  Ed. 
345,  19  Sup   Ct.  81,  not  in  point. 

163  IT.  8.  426-S44,  41  L.  Ed.  140,  16  Sup.  Ot  977,  WONO  WING  ▼.  UNITED 
STATES. 

Law  punishing  violation  of  exclusion  laws  by  hard  labor  or  confisca- 
tion must  provide  judicial  trial 

Approved  in  Truax  v.  Raich,  239  U.  S.  39,  60  L.  Ed.  134,  36  Sup.  Ct. 
10,  refusing  to  uphold  Arizona  statute  requiring  employment  of  at  least 
eighty  per  cent  native-borns ;  Zakonaite  v.  Wolf,  226  U.  S.  275,  57  L.  Ed. 
220,,  33  Sup.  Ct.  31,  holding  findings  of  Secretary  of  Labor  that  alien 
woman  was  practicing  prostitution  are  not  subject  to  review ;  Downes  v. 
Bidwell,  182  U.  S.  283,  45  L.  Ed.  1105,  21  Sup.  Ct.  785,  holding  inhabit- 
ants  of  insular  possessions  whether  aliens  or  not  are  protected  in  their 
personal  rights  by  the  Constitution ;  Whitfield  v.  Hanges,  222  Fed.  748, 
138  C.  C.  A.  199,  holding  inspector  cannot  exercise  complete  control  over 
witnesses  in  deportation  proceeding ;  Hanges  v.  Whitfield,  209  Fed.  677, 
holding  ex  parte  affidavits  cannot  be  used  as  evidence  at  hearing;  Ex 
Parte  Orozco,  201  Fed.  117,  118,  holding  alien  cannot  be  held  in  custody 
pending  attempt  to  secure  evidence  against  him;  United  States  v.  Lee 
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Huen,  118  Fed.  455,  holding  if  Congress  makes  it  a  crime  for  alien  to 
enter  against  law,  and  prescribes  a  punishment,  the  trial  is  judicial. 

Distinguished  in  Li  Sing  v.  United  States,  180  U.  S.  495,  45  L.  Ed. 
,638,  21  Sup.  Ct.  453,  holding  deportation  of  Chinese  is  not  punishment 
for  crime  nor  banishment,  hence  no  deprivation  of  rights  guaranteed  by 
the  Constitution;  In  re  Tsu  Tse  Mee,  81  Fed.  585,  order  of  deportation 
may  be  made  without  jury  trial;  State  v.  Nichols,  27  R.  I.  83,  60  Atl. 
768,  cruelty  to  animals  being  punishable  by  imprisonment  for  period  less 
than  a  year,  not  infamous  crime,  and  not  constitutional  guaranty  of  in- 
dictment by  grand  jury. 

Aliens  may  be  excluded,  and  executive  department  may  be  given  power 
of  Identifying,  arresting  and  deporting  them. 

Approved  in  United  States  v.  Wong  Kim  Ark,  169  U.  S.  699,  42  L.  Ed. 
908, 18  Sup.  Ct.  476,  reaffirming  rule;  In  re  Li  Foon,  80  Fed.  883,  infant 
child  of  Chinese  lawfully  residing  in  United  States  cannot  enter  without 
certificate ;  In  re  Li  Sing,  86  Fed.  899,  requirement  that  Chinese  arrested 
under  exclusion  act  affirmatively  prove  right  to  remain  is  constitutional ; 
Bugajewitz  v.  Adams,  228  U.  S.  591,  57  L.  Ed.  980,  33  Sup.  Ct.  607,  hold- 
ing Congress  could  provide  for  deportation  of  alien  woman  practicing 
prostitution  within  three  years  after  entry ;  Chuoco  Tiaco  v.  Forbes,  228 
U.  S.  557,  57  L.  Ed.  965,  33  Sup.  Ct.  585,  upholding  summary  executive 
deportation  of  aliens ;  Low  Wah  Suey  v.  Backus,  225  U.  S.  468,  56  L.  Ed. 
1167,  32  Sup.  Ct.  734,  holding  due  process  is  not  denied  because  alien  is 
without  counsel  at  first  examination ;  Oceanic  Steam  Nav.  Co.  v.  Strana- 
han,  214  U.  S.  336,  53  L.  Ed.  1021,  29  Sup.  Ct.  671,  holding  Secretary 
of  Commerce  may  impose  fine  for  importation  of  diseased  aliens ;  United 
States  v.  Williams,  194  U.  S.  290,  48  L.  Ed.  984,  24  Sup.  Ct.  719,  uphold- 
ing Immigration  Act  of  March  3,  1903,  for  exclusion  and  deportation  of 
alien  anarchists;  The  Japanese  Immigrant  Case,  189  U.  S.  97,  47  L.  Ed. 
724,  23  Sup.  Ct.  613,  upholding  act  of  March,  3,  1891,  providing  for  de- 
portation of  alien  immigrants  within  one  year  after  illegal  entry ;  United 
States  v.  Gue  Lim,  176  U.  S.  464,  44  L.  EdL  547,  20  Sup.  Ct.  417,  holding, 
under  Act  1884,  construed  in  light  of  Chinese  treaty,  wife  and  children 
of  Chinese  merchant  domiciled  in  this  country  may  enter  without  a  cer- 
tificate; Ex  parte  Toscano,  208  Fed.  941,  holding  United  States  may 
intern  armed  forces  fleeing  into  this  country  from  Mexico ;  United  States 
ex  rel.  Moore  v.  Sisson,  206  Fed.  452,  124  C.  C.  A.  356,  holding  amend- 
ment may  be  made  in  order  where  deportation  to  China  instead  of  Can- 
ada was  erroneously  ordered;  Sire  v.  Berkshire,  185  Fed.  969,  holding 
deportation  proceeding  is  not  punishment  for  crime;  United  States  v. 
Weis,  181  Fed.  865,  holding  proceedings  for  deportation  of  alien  prosti- 
tute need  not  be  commenced  within  three  years  after  entry;  Looe  Shee 
v.  North,  170  Fed.  569,  95  C.  C.  A.  646,  holding  fact  that  woman  law- 
fully entered  as  wife  of  United  States  citizen  will  not  defeat  her  de- 
portation for  practicing  prostitution;  United  States  v.  Tom  Wah,  160 
Fed.  211,  holding  defendant  in  deportation  proceeding  cannot  refuse  to 
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be  witness  against  himself;  Low  Foon  Yin  v.  United  States  etc.  Com., 
145  Fed.  794,  76.  C.  C.  A.  355,  and  United  States  v.  Hung  Chang,  134 
Fed.  23,  24,  67  C.  C.  A.  93,  both  holding  proceedings  before  officer  of 
executive  department  for  deportation  of  aliens  not  criminal  proceeding, 
and  defendant  can  be  compelled  to  testify  against  himself;  In  re  Sing 
Tuck,  126  Fed.  388,  390,  holding  Congress  may  commit  question  of  citi- 
zenship of  immigrant  in  first  instance  to  immigration  officers,  and  in 
absence  of  appeal  make  decision  final. 

Distinguished  in  Hopkins  v.  Fachant,  130  Fed".  841,  65  C.  C.  A.  1, 
order  by  executive  officer  for  exclusion  of  alien  who  has  become  part-  of 
our  population  without  providing  for  hearing  is  arbitrary  power  not 
granted  by  act  of  1903 ;  United  States  v.  Burke,  99  Fed.  899,  holding 
right  to  enforce  penalty  against  foreign  ship  for  violation  of  immigration 
laws  is  judicial  and  not  vested  exclusively  in  executive  officers. 

Federal  control  of  aliens  after  their  arrival.    Note,  16  Ann.  Cas. 
1069. 

Detention  or  confinement  as  Incident  to  making  exclusion  laws  effective 
is  valid. 

Approved  in  United  States  v.  Sing  Tuck,  194  U.  S.  169,  48  L.  Ed.  921, 
24  Sup.  Ct.  621,  petition  for  habeas  corpus  denied  to  alien  being  held 
during  time  necessary  for  investigation  of  his  right  by  inspector;  Chin 
Wah  v.  Colwell,  187  Fed.  594, 109  C.  C.  A.  422,  holding  no  absolute  right 
to  bail  exists  pending  appeal  from  decision  of  commissioner;  United 
States  v.  Hung  Chang,  126  Fed.  404,  holding  proceeding  for  exclusion  of 
alleged  Chinese  person  so  far  as  trying  issue  as  to  whether  accused  is 
Chinese  person  is  criminal;  In  re  Sing  Tuck,  126  Fed.  390,  holding  Con- 
gress may  commit  question  of  immigrant's  citizenship  in  first  instance  to 
immigration  officers  and' make  decision  final  if  no  appeal  taken;  Chan 
Gun  v.  United  States,  9  App.  D.  C.  298,  302,  holding  justice  of  District 
Supreme  Court  may  order  deportation. 

Right  to  relief  of  able-bodied  persons  and  their  families  out  of  the 
poor  rates.    Note,  23  £.  R.  0.  50. 

Miscellaneous.  Cited  in  United  States  v.  Wong  Kim  Ark,  169  U.  S. 
694,  42  L.  Ed.  907,  18  Sup.  Ct.  474,  child  born  in  America,  of  Chinese 
parents,  is  a  citizen;  United  States  v.  Lee  Huen,  118  Fed.  455,  holding 
residents  alien  born  are  entitled  to  equal  protection  of  laws ;  Tsoi  Sim  v. 
United  States,  116V  Fed.  24,  54  C.  C.  A.  154,  holding  Act  May  5,  1892, 
authorizing  deportation  of  Chinese  laborers  who  did  not  procure  certi- 
ficates of  residence,  inapplicable  to  Chinese  woman 'marrying  American 
citizen. 

168  TJ.  8.  244-258,  41  L.  Ed.  145,  16  Sup.  Ot  998,  UNITED  STATES  T. 
WINCHESTER  ETC.  S.  R.  CO. 

Not  cited. 
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16S  U.  8.  958-268,  41  L.  ^d.  151,  16  Sup.  Ct.  868,  UNITED  STATES  ▼. 
LAWS. 

Contract  whereby  alien  chemist's  migration  expenses  are  paid  la  not 
prohibited  by  act  of  1885. 

Approved  in  Botis  v.  Davies,  173  Fed.  1000,  holding  Greek  boy  coming 
to  this  country  to  work  for  relative  is  not  contract  laborer;  United  States 
v.  Gay,  95  Fed.  229,  37  C.  C.  A.  46  (affirming  80  Fed.  255),  agreement  to 
employ  nonresident  alien  as  window  draper,  refunding  his  passage,  is 
not  prohibited. 

Chemist  la  member  ef  profession  within  amendment  of  1861  to  alien 
immigration  law  of  1885. 

Approved  in  United  States  v.  Morrison,  109  Fed.  896,  holding  truth 
of  averments  of  fact  in  criminal  information  for  violating  laws  for  giv- 
ing aid  to  entry  of  aliens  under  contract  cannot  be  determined  on  de- 
murrer without  proof;  United  States  v.  Gay,  95  Fed.  227,  37  C.  C.  A.  46, 
anti-alien  contract  law  is  penal  and  strictly  construable;  Cummins  v. 
Pennsylvania  Fire  Ins.  Co.,  153  Iowa,  587,  Ann.  Cas.  1913E,  235,  37 
L.  R.  A.  (N.  8.)  1169,  134  N.  W.  82,  holding  insurance  agent  is  not  mem- 
ber of  profession;  Semple  v.  Schwarz,  130  Mo.  App.  76,  109  S.  W.  63*6, 
holding  physician  maintaining  office  is  carrying  on  business  so  as  to  con- 
stitute breach  of  covenant  in  deed. 

Distinguished  in  United  States  v.  Parsons,  130  Fed.  684,  66  C.  C.  A. 
129,  farm  laborer  not  within  excepted  classes  referred  to  in  act  of  1885 
governing  immigration — farm  manager  is  within  excepted  classes;  In  re 
Ellis,  124  Fed.  643,  holding  alien  expert  accountants  imported  under  con- 
tract are  not  members  of  learned  profession  within  exception  of  Act 
March  3,  1903. 

Legal  meaning  of  "profession91  or  "professional."    Note,  Ann. 
Oas.  1913E,  241. 

Miscellaneous.  Cited  in  United  States  v.  McElroy,  115  Fed.  253, 
holding  declaration  for  assisting  importation  of  alien  under  contract 
must  show  character  of  labor  in  which  immigrant  is  to  serve;  District 
of  Columbia  v.  Renter,  15  App.  D.  C.  240,  act  of  Congress  prohibiting 
sale  of  beer  on  Sundays  in  District  of  Columbia  did  not  affect  hotels. 

168  U.  8.  866-273,  41  L.  Ed.  155,  16  Sup.  Ot  667,  EDWARDS  v.  BATES 
COUNTY. 

Each  matured  coupon  on  negotiable  bond  is  separate  promise  and  dis- 
tinct cause  of  action. 

Approved  in  Empire  State  Nail  Co.  v.  American  etc.  Button  Co.,  74 
Fed.  867,  21  C.  C.  A.  152,  following  rule;  County  of  Presidio  v.  Noel- 
Young  Bond  etc.  Co.,  212  U.  S.  75,  53  L.  Ed.  409,  29  Sup.  Ct.  237,  hold- 
ing one  purchasing  bonds  after  suit  for  interest  has  been  brought  is  not 
bound  by  judgment  in  suit;  Independent  School  Dist.  v.  Rew,  HI  Fed. 
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4,  66  L.  R.  A.  364,  49  C.  C.  A.  198/  holdings  each  coupon  of  bonds  gives 
rise  to  principal  and  primary  cause  of  action  separate  from  promise  to 
pay  bonds;  Wing  v.  Union  Cent.  Life  Ins.  Co.,  181  Mo.  App.  385,  168 

5.  W.  918,  holding  interest  coupons  carry  with  them  security  of  deed  of 
trust;  Rice  v.  Shealey,  71  S.  C.  170,  50  S.  E.  870,  coupons  attached  to 
bonds  bear  interest  after  maturity  as  independent  promise,  not  as  inci- 
dent to  bond;  Milwaukee  Trust  Co.  v.  Van  Valkenburgh,  132  Wis.  647, 
112  N.  W.  1086,  holding  coupon  would  not  require  indorsement  separate 
from  that  on  note;  dissenting  opinion  in  Park  v.  Candler,  114  Ga.  499, 
40  S.  E.  537,  majority  holding  application  of  proceeds  of  sale  of  public 
property  to  interest  on  public  debt  is  within  constitutional  requirement 
of  application  to  payment  of  public  debt. 

Circuit  Court's  jurisdictional  amount,  in  suit  on  bonds  with  matured 
coupons,  is  determined  by  reckoning  latter  as  independent,  not  as  interest. 
Approved  in  Low  en  thai  v.  Georgia  Coast  &  P.  R.  Co.,  233  Fed.  1015, 
holding  default  in  payment  of  interest  renders  principal  due  so  as  to 
give  jurisdictional  amount  in  suit  to  foreclose;  Heffner  v.  Gwynne- 
Treadweli  Cotton  Co.,  160  Fed.  638,  87  C.  C.  A.  606,  holding  in  suit  on 
several  notes  amount  in  controversy  is  aggregate  judgment  prayed  for; 
Greene  Co.  v.  Kortrecht,  81  Fed.  241,  26  C.  C.  A.  381,  in  action  on 
matured  bonds  and  coupons,  neither  interest  on  bonds  or  coupons  after 
maturity  constitute  part  of  matter  in  dispute. 

Unaccepted  offer  of  compromise  as  tolling  limitations.    Note,  37 
L.  R.  A.  (N.  S.)  885. 

Miscellaneous.  Cited  in  Edwards  v.  Bates  Co.,  79  Fed.  57,  subse- 
quent phase  of  same  litigation. 

168  U.  8.  273-280,  41  L.  Ed.  157,  16  Sup.  Ct.  1057,  HANFORD  ▼.  DA  VIES. 

Obligation  clause  has  no  reference  to  judicial  decisions,  or  to  acts  in 
force  when  contract  made. 

Approved  in  Weber  v.  Roagan,  188  U.  S..  14,  47  L.  Ed.  366,  23  Sup. 
Ct.  264,  holding  decision  that  Tex.  Act  1897,  for  sale  of  public  school 
land,  vested  commissioner  with  discretion  to  sell  same,  cannot  impair 
obligation  of  contract  where  act  created  no  contract;  Mobile  Transpor- 
tation Co.  v.  Mobile,  187  U.  S.  488,  47  L.  Ed.  272,  23  Sup.  Ct.  174,  hold- 
ing change  of  view  by  highest  State  court,  relative  to  limit  of  private 
ownership  on  tide  waters,  raises  no  question  under  contract  clause; 
Allen  v.  Allen,  97  Fed.  530,  38  C.  C.  A.  336,  holding  party  defeated  in 
action  in  State  court  cannot  maintain  suit  in  equity  to  set  aside  such 
judgment  on  ground  of  impairing  obligation  of  contract;  Sedalia  v. 
Donohue,  190  Mo.  418,  89  S.  W.  381,  contracts  for  street  work  entered 
into  relying  on  interpretation  of  act  by  Kansas  City  court,  not  impaired 
by  State  court  giving  act  different  interpretation. 

Impairment  of  obligation  of  contracts  by  judicial  decision.    Note, 
4  Ann.  Cas.  93. 
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Allegation  that  probate  court  acted  without  Jurisdiction,  etc.,  is  not 
rafldent  showing  of  undue  process  to  create  Federal  question. 

Approved  in  Ross  v.  Oregon,  227  U.  S.  162,  57  L.  Ed.  463,  33  Snp.  Ct. 
220,  holding  where  State  holds  statute  was  prospective  no  Federal  ques- 
tion arises;  Lovell  v.  Isidore  Newman  &  Son,  227  U.  S.  421,  57  L.  Ed. 
581,  33  Sup.  Ct.  375,  holding  suit  by  trustee  in"  bankruptcy  does  not 
necessarily  raise  Federal  question;  Currier  v.  Teske,  98  Neb.  664,  154 
N.  W.  235,  holding  in  action  to  foreclose  mortgage  given  by  wife,  rights 
of  son  and  sole  heir  were  not  affected. 

Presumption  is,  Circuit  Court  is  without  jurisdiction  unless  contrary 
affirmatively  appears. 

Approved  in  Argonaut  Min.  Co.  v.  Kennedy  Min.  etc.  Co.,  84  Fed.  2\ 
Montana  Ore  Purchasing  Co.  v.  Boston  etc.  Min.  Co.,  85  .Fed.  869,  29 
C.  C.  A.  462,  and  San  Joaquin  etc.  Irr.  Co.  v.  Stanislaus  Co.,  90  Fed. 
520,  following  rule. 

Averments  showing  Circuit  Court's  Jurisdiction  should  be  positive. 
Approved  in  St.  Joseph  etc.  R.  R.  Co.  v.  Steele,  167  U.  S.  662,  42 
L  Ed.  316,  17  Sup.  Ct.  926,  and  Argonaut  Min.  Co.  v.  Kennedy  Min. 
etc.  Co.,  84  Fed.  3,  following  rule;  Press  Pub.  Co.  v.  Monroe,  164  U.  S. 
110,  41  L.  Ed.  368, 17  Sup.  Ct.  41,  to  give  Circuit  Court  jurisdiction  over 
action  as  arising  under  Federal  laws,  fact  must  appear  from  plaintiff's 
statement  of  claim;  Muse  v.  Arlington  Hotel  Co.,  168  U.  S.  435,  42 
L.  Ed.  533,  18  Sup.  Ct.  Ill,  record  must  show  definite'  issue  in  respect 
to  possession  of  Federal  right;  Hull  v.  Burr,  234  U.  S.  720,  58  L.  Ed. 
1562,  34  Sup.  Ct.  892,  holding  Federal  question  arises  where  attack  is 
made  on  appointment  of  trustees  in  bankruptcy  proceedings;  Omaha 
Electric  Light  etc.  Co.  v.  Omaha,  230  U.  S.  126,  57  L.  Ed.  1422,  33  Sup. 
Ct.  974,  holding  Federal  question  must  affirmatively  appear  in  bill; 
Shuithis  v.  McDougal,  225  U.  S.  569,  66  L.  Ed.  1211,  32  Sup.  Ct.  704, 
holding  what  might  appear  in  answer  cannot  be  grounds  for  jurisdic- 
tion; Spencer  v.  Duplan  Silk  Co.,  191  U.  S.  528,  48  L.  Ed.  289,  24  Sup. 
Ct.  175,  holding  to  confer  Federal  jurisdiction  of  constitutional  ques- 
tion plaintiff's  pleadings  must  show  that  case  substantially  involves 
construction  of  laws  or  Constitution ;  Florida  Cent.  etc.  R.  R.  Co.  v.  Bell, 
176  U.  S.  328,  44  L.  Ed.  490,  20  Sup.  Ct.  402,  holding  mere  assertion  of 
title  to  land  derived  by  virtue  of  Federal  patent  presents  no  Federal 
question;  McChesney  v.  Illinois  Cent.  R.  Co.,  197  Fed.  86,  holding  action 
arising  under  Federal  Liability  Act  is  one  within  Circuit  Court's 
jurisdiction. 

163  U.  8.  280-289,  41  L.  Ed.  160,  16  Sup.  Ct  1020,  BIO  GRANDE  ETC. 
BY.  CO.  v.  LEAK. 

Refusal  of  instruction  is  not  error  where  embodied  in  charge  given. 
Approved  in  Atchison  etc.  Ry.  Co.  v.  Phillips,  176  Fed.  671,  100 
C.  C.  A.  215,  reaffirming  rule;  Texas  &  P.  Ry.  Co.  v.  Coutourie,  135  Fed. 
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475,  68  C.  G.  A.  177,  in  action  to  recover  for  loss  of  property  by  fire 
while  in  hands  of  defendant  as  carrier  on  ground  of  negligence,  charge 
that  negligence  must  be  "direct  cause"  of  loss  is  sufficient;  Chapman  ▼. 
Reynolds,  77  Fed.  275,  23  C.  C.  A.  166,  and  Baltimore  etc.  R.  R.  Co.  ▼. 
Hellenthal,  88  Fed.  122,  31  C.  C.  A.  414,  special  instruction  need  not  be 
given  on  point  covered  by  general  instructions;  Perry  v.  Cobb,  4  Ind. 
Ter.  726,  76  S.  W.  292,  holding  defendant  cannot  complain  of  failure 
to  give  requested  instruction  where  more  favorable  one  is  given;  Hickey 
v.  Rio  Grande  etc.  Ry.  Co.,  29  Utah,  413,  82  Pac.  35,  in  action  against 
railway,  refusal  to  charge  as  to  blocking  wheels  of  wagon  or  keeping 
lookout  for  train  after  general  charge  covering  contributory  negligence 
not  error;  Peck  v.  Oregon  etc.  R.  R.  Co.,  25  Utah,  27,  69  Pac.  154,  hold- 
ing where  charge  embraces  all  material  propositions  they  need  not  be 
repeated  in  special  request. 

Trial  court  properly  refuses  Instruction,  ^"g^ng  out  particular  dream- 
stances  and  omitting  others  as  misleading. 

Approved  in  Perovich  v.  United  States,  205  U.  S.  92,  51  L.  Ed.  724,  27 
Sup.  Ct.  456,  holding  court  is  not  required  to  specially  instruct  as  to 
isolated  fact;  Langbein  v.  Swift,  121  Fed.  419,  holding  proper  method 
for  presentation  of  question  of  contributory  negligence  to  jury  is  by 
charge  as  to  principles  of  law  rather  than  by  enumerating  possible 
facts ;  Spurr  v.  United  States,  87  Fed.  706,  31  C.  C.  A.  202,  and  Illinois 
etc.  R.  Co.  v.  Jones,  95  Fed.  390,  37  C.  C.  A.  106,  court  is  not  required 
to  give  special  instructions  which  give  particular  facts  undue  impor- 
tance; Pennington  v.  Redman  Van  &  Storage  Co.,  34  Utah,  230,  97  Pac 
117,  holding  court  might  instruct  jury  to  allow  expenses  in  action  for 
conversion. 

168  U.  8.  289-299,  41 1*.  Ed.  163,  16  Sop.  Ot.  1047,  KNIGHTS  OF  PTTHIAB 
V.  KAIJN8KI. 

Beneficial  association  may  not  complain  if  certificate-holders  act  oft 
supreme  council's  construction  of  rules. 

Approved  in  Tice  v.  Supreme  Lodge  K.  of  P.,  123  Mo.  App.  107, 109, 
100  S.  W.  526,  527,  holding  branch  of  Knights  of  Pythias  collecting 
assessments  and  paying  death  benefits  was  fraternal  beneficiary  ft880* 
ciation. 

Beneficial  association's  continued  receipt  of  assessments  on  certified 
waives  forfeiture  for  nonpayment  of  lodge  dues. 

Approved  in  Supreme  Lodge  Knights  of  Pythias  v.  Wellenvoss,  H9 
Fed.  675,  56  C.  C.  A.  287,  holding  beneficiary  cannot  be  defeated  by 
action  of  lodge  suspending  membership  of  insured  six  years  after  knowl- 
edge of  acts  alleged  as  cause  of  suspension;  Monahan  v.  Mutual  In** 
Co.,  103  Md.  159,  5  L.  R.  A.  (N.  S.)  759,  63  Atl.  213,  where  policy  pro- 
vides it  will  be  void  if  insured  already  held  policy  from  same  conip*11?' 
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company  estopped  to  deny  validity  of  second  policy,  if  it  accepts  pay- 
ments on  it ;  Baltimore  Life  Ins.  Co.  v.  Howard,  95  Md.  258,  52  Atl.  400, 
holding  statement  of  inspector  sent  out  to  collect  delinquent  premiums 
that  insured's  policy  was  all  right  waives  forfeiture;  Qish  v.  Insurance 
Co.  of  North  America,  16  Okl.  74,  87  Pac.  873,  warranty,  in  policy,  that 
insured  will  keep  inventory  of  stock  in  safe,  when  broken,  cannot  be 
waived  after  loss,  by  adjuster,  without  express  authority,  where  policy 
has  proviso  to  that  effect. 

Waiver  of  forfeiture  of  beneficiary  certificate  for  nonpayment  of 
assessment  or  dues  by  acceptance  of  arrearages  or  similar  act. 
Note,  11  Ann.  Gas.  589. 

Waiver  by  officer  of  subordinate  lodge  of  forfeiture  for  nonpayment 
of  assessments.    Note,  38  L.  R.  A.  (N.  S.)  578. 

Beneficial  association's  endowment  rank  being  forfeitable  upon  non- 
payment of  lodge  dues,  lodge  secretary's  failure  to  inform  of  such  Is  im- 
potable to  association,  not  to  holder. 

Approved  in  United  Order  of  the  Golden  Cross  v.  Hooser,  160  Ala. 
346,  49  South.  359,  holding  insured  has  burden  of  proving  waiver  of 
forfeiture;  Knights  of  Maccabees  v.  Pelton,  21  Colo.  App.  189,  121  Pac. 
950,  holding  association  cannot  plead  want  of  knowledge  where  with 
reasonable  diligence  it  might  have  known;  National  Benefit •  Assoc,  v. 
Elide,  35  App.  D.  C.  297,  holding  insurance  company  bound  by  act  of 
collector  in  receiving  delinquent  payments;  Trotter  v.  Grand  Lodge  of 
Iowa  Legion  of  Honor,  132  Iowa,  526, 11  Ann.  Gas.  533,  7  L.  R.  A.  (N.  S.) 
569,  109  N.  W.  1103,  holding  secretary's  failure  to  effect  forfeiture  of 
certificate  is  imputable  to  supreme  lodge;  Keys  v.  National  Council  etc., 
174  Mo.  App.  679,  161  S.  W.  348,  and  Citizens'  Mut.  Fire  Ins.  Co.  v. 
Conowingo  Bridge  Co.,  116  Md.  438,  82*  Atl.  378,  both  holding  actual 
knowledge  of  forfeiture  of  policy  by  failure  to  file  proofs  of  loss,  is  not 
necessary  to  affect  waiver;  Toomey  v.  Supreme  Lodge,  147  Mo.  139,  48 
S.  W.  938  (affirming  74  Mo.  App.  523),  endowment  rank,  K.  of  P.,  is 
an  insurance  company;  Pringle  v.  Modern  Woodmen,  76  Neb.  390,  113 
N.  W.  231,  holding  subordinate  lodge  and  its  clerk  are  agents  of  supreme 
lodge;  Patton  v.  Women  of  Woodcraft,  65  Or.  39,  131  Pac.  523,  hold- 
ing subsequent  receipt  of  assessment  is  waiver  of  default  in  payment. 

Features  of  the  law  specially  applicable  to  mutual  or  membership 
life  or  accident  insurance.    Note,  52  Am.  St.  Rep.  575,  576. 

Termination  of  member's  rights  in  mutual  benefit  society  for  non- 
payment of  dues  without  affirmative  action.  Note,  17  L.  E.  A. 
(N.  S.)  249. 

Suit  against  corporation  organized  under  act  of  Congress  is  removable. 

Approved  in  Canary  Oil  Co.  v.  Standard  Asphalt  etc.  Co.,  182  Fed. 

664,  666,  reaffirming  rule;  Bankers'  Trust  Co.  v.  Texas  etc.  Ry.  Co.,  241 

U.  S.  306,  60  L.  Ed.  1015,  36  Sup.  Ct.  569,  holding  suit  against  railroad 
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organized  under  act  of  Congress  does  not  necessarily  raise  Federal  ques- 
tion ;  Creswill  v.  Grand  Lodge  K.  of  P.,  225  U.  S.  258,  66  L.  Ed.  1079, 
32  Sup.  Ct.  822,  holding  application  of  fraternal  association  to  be  made 
domestic  corporation  raises  no  Federal  question ;  Boyd  v.  Qreat  Western 
Coal  etc.  Co.,  189  Fed.  123,  124,  125,  holding  corporation  organized  in 
Indian  Territory  was  not  Federal  corporation. 

Miscellaneous.  Cited  in  Morton  v.  Royal  Tribe  of  Joseph,  93  Mo. 
App.  90,  holding,  under  law  of  1897,  suicide  of  member  of  mutual  bene- 
fit society  was  complete  defense  to  action  on  benefit  certificate;  Supreme 
Lodge  v.  Hill,  76  Fed.  471,  and  Supreme  Lodge  v.  England,  94  Fed.  369, 
36  C.  C.  A.  298,  as  to  jurisdiction;  Knights  of  Pythias  v.  Powell,  25 
Colo.  156,  53  Pac.  286,  action  may  be  brought  against  "Endowment 
Rank,  K.  of  P."  instead  of  Supreme  Lodge. 

163  U.  8.  29&-419,  41  L.  Ed.  166,   16  Sup.  Ot.  1086,  HENNTNOTON  t. 
GEORGIA. 

State  legislature  has  power  to  fix  day  for  cessation  of  all  except  neces- 
sary labor. 

Approved  in  Seale  v.  State,  126  Ga.  647,  55  S.  E.  473,  reaffirming  rule; 
Petit  v.  Minnesota,  177  U.  S.  165,  44  L.  Ed.  718,  20  Sup.  Ct.  666,  uphold- 
ing proviso  in  Minn.  Gen.  Stats.  1894,  §  6513,  that  keeping  barber-shop 
open  on  Sunday  is  not  a  work  of  necessity  or  charity ;  Brunswick-Balke- 
Collander  Co.  v.  Evans,  228  Fed.  996,  upholding  law  requiring  closing 
of  stores  on  Sunday;  Swayne  v.  Barsch,  226  Fed.  587,  upholding  statute 
abolishing  fellow-servant  rule;  American  Linseed  Oil  Co.  v.  Crumbine, 
207  Fed.  338,  125  C.  C.  A.  82,  holding  State  could  prohibit  adulteration 
of  turpentine;  Barefield  v.  State;  85  Ark.  136,  107  S.  W.  393,  holding 
State  could  prohibit  running  of  railroad  trains  on  Sunday;  Siddons  v. 
Edmonston,  42  App.  D.  C.  463,  465,  upholding  law  prohibiting  baseball 
games  on  Sunday ;  District  of  Columbia  v.  Robinson,  30  App.  D.  C.  288, 
upholding  conviction  for  working  on  Sunday;  Baltimore  etc.  R.  R.  Co. 
v.  District  of  Columbia,  10  App.  D.  C.  128,  holding  district  had  power 
to  regulate  movement  of  railway  locomotives;  Armour  &  Co.  v.  City 
Council  of  Augusta,  134  Ga.  186,  27  L.  R.  A.  (N.  S.)  676,  67  S.  E.  421, 
holding  statute  providing  for  inspection  of  imported  meats  was  discrim- 
inatory and  invalid;  Railroad  Commission  v.  Grand  Trunk  etc.  R.  Co., 
179  Ind.  260,  100  N.  E.  854,  upholding  law  requiring  automatic  block 
system  for  trains;  Carr  v.  State,  175  Ind.  262,  32  L.  R.  A.  (N.  S.)  1190, 
93  N.  E.  1078,  holding  State  may  allow  baseball  games  on  Sunday  while 
prohibiting  other  games;  State  v.  Legendre/138  La.  158,  70  South.  71, 
holding  law  providing  eight-hour  work  day  was  discriminatory-  and 
void;  Town  of  Winnfield  v.  Grigsby,  126  La.  933,  53  South.  54,  holding 
word  " Sabbath"  is  synonymous  with  "Sunday";  Scougale  v.  Sweet, 
124  Mich.  318,  82  N.  W.  1063,  holding  games  of  baseball  on  Sunday  is 
prohibited  by  section  5912,  Comp.  Laws  1897,  and  made  breach  of  peace 
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by  section  1134;  State  v.  Chicago  etc.  R.  Co.,  239  Mo.  209,  233,  248,  254, 
261,  299,  143  S.  W.  786,  794,  799,  801,  803,  816,  holding  State  could 
compel  railroad  to  run  train  on  Sunday ;  State  v.  Northern  Pac.  Ry.  Co., 
36  Mont.  586,  587,  13  Ann.  Oas.  144,  15  L.  R.  A.  (N.  S.)  134,  93  Pac. 
946,  upholding  law  providing  hours  of  employment  for  railway  en- 
gineers; People  v.  Charles  Schweinler  Press,  214  N.  Y.  407,  Ann.  Oas. 
1916D,  1059,  108  N.  E.  642,  holding  State  might  provide  hours  of  em- 
ployment for  women;  People  v.  C.  Klinck  Packing  Co.,  214  N.  Y.  132, 
134,  Ann.  Cas.  1916D,  1051,  108  N.  E.  281,  282,  applying  rule;  Ex  parte 
Northrup,  41  Or.  491,  69  Pac.  446,  upholding  Sess.  Laws  1901,  p.  17, 
making  it  a  misdemeanor  to  work  as  a  barber  on  -Sunday;  State 
v.  Smart,  22  Wyo.  169,  136  Pac.  455,  upholding  law  closing  saloons  on 
Sunday;  Keck  v.  Gainesville,  98  Ga.  425,  25  S.  E.  559,  reaffirming  rule; 
State  v.  Powell,  58  Ohio  St.  343,  50  N.  E.  901,  upholding  act  prohibit- 
ing Sunday  baseball  playing;  State  v.  Southern  Ry.  Co.,  119  N.  C.  820, 
56  Am.  St.  Rep.  690,  25  S.  E.  862,  and  Norfolk  etc.  R.  Co.  v.  Common- 
wealth, 93  Va.  749,  34  L.  R.  A.  110,  24  S.  E.  842,  upholding  laws  pro- 
hibiting certain  railway  traffic  on  Sundays;  Smith  v.  State,  100  Tenn. 
504,  41  L.  R.  A.  435,  46  S.  W.  569,  upholding  law  requiring  railroads  to 
provide  distinct  accommodations  for  whites  and  negroes;  Breyer  v. 
State,  102  Tenn.  110,  50  S.  W.  771,  upholding  law  prohibiting  barbering 
on  Sunday;  dissenting  opinion  in  Lake  Shore  etc.  Ry.  Co.  v.  Ohio,  173 
U.  S.  325,  43  L.  Ed.  717,  19  Sup.  Ct.  480,  majority  upholding  Ohio  stat- 
ute requiring  stoppage  of  trains  at  certain  stations. 

Distinguished  in  Kansas  City  etc.  Ry.  Co.  v.  Board  of  Railroad 
Commrs.,  106  Fed.  357,  holding  Arkansas  railroad  commission  cannot 
fix  freight  rates  for  haul  between  Arkansas  points  over  line  lying  largely 
in  Indian  Territory. 

Acts  which  the  legislature  may  and  may  not  declare  criminal.    Note, 
78  Am.  St.  Rep.  266. 

Constitutionality  of  Sunday  laWs  generally.    Note,  12  Ann.  Oas. 
1096,  1098. 

Law  against  running  of  freight  trains  on  Sunday  is  regulation  of  in- 
ternal police. 

Approved  in  Southern  Ry.  Co.  v.  King,  160  Fed.  337,  338,  87  C.  C.  A. 
284,  upholding  law  requiring  trains  to  slacken  speed  at  crossings;  Seale 
v.  State,  126  Ga.  647,  648,  649,  55  S.  E.  473,  474,  upholding  Penal  Code 
of  1895,  §  420,  making  it  misdemeanor  to  run  freight  train  on  Sunday ; 
People  v.  Chicago  etc.  Ry.  Co.,  223  111.  591,  79  N.  E.  147,  upholding 
Hurd's  Rev.  Stats.  1905,  c.  114,  regulating  railroads ;  Lake  Shore  etc.  Ry. 
Co.  v.  Ohio,  173  U.  S.  289,  43  L.  Ed.  704,  19  Sup.  Ct.  467  (see  dissent- 
ing opinion  in  173  U.  S.  326,  43  L.  Ed.  717,  19  Sup.  Ct.  480),  upholding 
requirement  that  trains  stop  at  stations;  Smith  v.  State,  100  Tenn.  511, 
41  L.  R.  A.  436,  46  S.  W.  571,  upholding  requirement  for  separate,  equal 
train  accommodations  for  whites  and  negroes. 
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Distinguished  in  Cleveland  etc.  Ry.  Co.  v.  Illinois,  177  U.  S.  517,  44 
L.  Ed.  870,  20  Sup.  Ct.  723,  holding  unconstitutional  111.  Act  March  21, 
1874,  requiring  all  regular  passenger  trains  to  stop  at  county  seats. 

Real  State  police  regulations  affecting  commerce  only  Incidentally  are 
valid  until  Congress  acts,  e.  g.,  law  against  Sunday  freight  trains. 

Approved  in  Barrett  v.  City  of  New  York,  232  U.  S.  31,  58  L.  Ed.  490, 
34  Sup.  Ct.  203,  holding  State  could  not  require  bond  from  express  com- 
pany for  every  vehicle  licensed ;  Atlantic  Coast  Line  R.  R.  Co.  v.  Georgia, 
234  U.  S.  292,  58  L.  Ed.  1318,  34  Sup.  Ct.  829,  holding  State  may  regu- 
late size  of  headlights  on  locomotives;  Simpson  v.  Shepard,  230  U.  S. 
410,  Ann.  Gas.  1916A,  18,  48  L.  R.  A.  (N.  8.)  1151,  57  L.  Ed.  1546,  33 
Sup.  Ct.  729,  holding  State  of  Minnesota  could  regulate  railroad  rates 
but  that  those  established  were  unreasonable;  Standard  Stock  Food  Co. 
v.  Wright,  225  U.  S.  549,  56  L.  Ed.  1201,  32  Sup.  Ct.  784,  and  Savage  v. 
Jones,  225  U.  S.  525,  56  L.  Ed.  1191,  32  Sup.  Ct.  715,  both  holding  State 
could  provide  for  inspection  of  concentrated  foodstuffs ;  Missouri  Pacific 
Ry.  Co.  v.  Larabee  Flour  Mills  Co.,  211  U.  S.  622,  58  L.  Ed.  360,  29  Sup. 
Ct.  214,  holding  State  would  issue  mandamus  to  compel  carrier  to  trans- 
fer cars ;  Chicago  etc.  Ry.  Co.  v.  Illinois,  200  U.  S.  585,  50  L.  Ed.  606,  26 
Sup.  Ct.  341,  compelling  railroad  to  stand  cost  of  rebuilding  its  bridge 
made  necessary  by  State  dredging  creek's  channel  constitutional;  Rcid 
v.  Colorado,  187  U.  S.  147,  47  L.  Ed.  114,  23  Sup.  Ct.  96,  upholding  Colo. 
Sess.  Laws  1885,  p.  335,  prohibiting  importation  of  cattle  from  south 
of  thirty-sixth  parallel  without  certificate  of  inspection  from  sanitary 
board;  Erie  R.  R.  Co.  v.  Purdy,  185  U.  S.  150,  46  L.  Ed.  849,  22  Sup.  Ct. 
606,  holding  no  question  for  Federal  review  is  furnished  by  State  deci- 
sion upholding  statute  requiring  issue  of  mileage-books  which  is  con- 
strued as  applying  only  to  State  roads;  Louisiana  v.  Texas,  176  U.  S. 
24,  44  L.  Ed.  356,  20  Sup.  Ct.  259,  holding  controversy  between  States 
arising  because  of  enforcement  of  rules  by  health  officer  amounting  to 
embargo  on  commerce  is  not  justifiable  in  Supreme  Court ;  Louisville  etc. 
R.  Co.  v.  Hughes,  201  Fed.  736,  737,  holding  State  could  not  legislate 
requiring  inspection  of  locomotive  boilers;  In  re  Arkansas  Rate  Cases, 
187  Fed.  300,  holding  State  may  establish  rates  for  intrastate  business; 
Kelley  v.  Great  Northern  Ry.  Co.,  152  Fed.  219,  holding  Congress  had 
power  to  pass  Federal  Liability  Act;  United  States  v.  Adair,  152  Fed. 
744,  holding  Congress  could  make  it  offense  for  railroad  to  discharge  em- 
ployee account  of  labor  affiliations ;  Duluth  Brewing  etc.  Co.  v.  Superior, 
123  Fed.  357,  59  C.  C.  A.  481,  upholding  ordinance  requiring  liquor 
manufacturers  maintaining  place  for  sale  distinct  from  manufactory  to 
pay  license,  exempting  wholesalers  selling  from  manufactory;  Clement 
v.  Metropolitan  etc.  Ry.  Co.,  123  Fed.  273,  59  C.  C.  A.  289,  holding  Chi- 
cago ordinance  authorizing  commissioner  of  public  works  to  provide 
bridge  signals  for  passing  vessels  inapplicable  to  private  bridges;  Hoxie 
v.  New  York  etc.  R.  Co.,  82  Conn.  365,  17  Ann.  Oas.  324,  73  Atl.  759, 
holding  State  may  make  railroad  liable  for  injuries  to  employees;  Mac- 
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farland  v.  Washington  etc.  R.  R.  Co.,  18  App.  D.  C.  467,  holding  district 
may  compel  railroad  to  remove  electric  switch;  Seaboard  Air  Line  Ry. 
v.  Blackwell,  143  Ga.  244,  Ann.  Oas.  1917A,  967,  84  S.  E.  475,  holding 
State  may  require  trains  to  slacken  speed  on  approaching  crossing; 
Southern  Ry.  Co.  v.  Melton,  133  Ga.  298,  65  S.  E.  674,  upholding  pen- 
alty of  one  dollar  per  day  for  failure  to  furnish  cars ;  Southern  Ry.  Co. 
v.  Grizzle,  131  Ga.  287,  62  S.  E.  177,  holding  Civil  Code  1895,  §  2222, 
requiring  locomotive  engineer  to  check  speed  on  approaching  public 
crossing,  is  valid  as  to  interstate  railroad;  Southern  Flour  etc.  Co.  v. 
Northern  Pac.  Ry.  Co.,  127  Ga.  632,  119  Am.  St  Rep.  356,  9  Ann.  Caa. 
437,  9  L.  R.  A.  (N.  S.)  853,  56  S.  E.  745,  holding  railroad  car  is  subject 
to  attachment ;  Southern  Ry.  Co.  v.  Railroad  Commission,  179  Ind.  34, 41, 
100  N.  E.  340,  343,  upholding  law  requiring  engines  to  be  equipped  with 
handholds;  Pittsburg  etc.  Ry.  Co.  v.  Hartford  City,  170  Ind.  679,  20 
L.  R.  A.  (N.  S.)  461,  82  N.  E.  789,  upholding  law  requiring  railroad 
to  install  lights  at  crossings ;  Pittsburgh  etc.  Ry.  Co.  v.  State,  172  Ind. 
162,  87  N.  E.  1040,  holding  States  may  provide  number  of  crew  on 
trains;  Oneida  Farmers '  Shipping  Assn.  v.  St.  Joseph  etc.  Ry.  Co.,  90 
Kan.  279,  133  Pac.  889,  upholding  law  providing  penalty  for  delay  in 
transporting  grain;  Illinois  Cent.  R.  Co.  v.  Doherty's  Admr.,  153  Ky. 

377.  47  L.  R.  A.  (N.  S.)  31,  155  S.  W.  1125,  allowing  action  against  rail- 
road for  wrongful  death  of  employee;  Hart  v.  State,  100  Md.  604,  605, 
60  Atl.  459,  statute  requiring  carriers  to  furnish  separate  cars  for  white 
and  colored  passengers  and  penalizing  passenger  refusing  to  occupy  car 
assigned  is  void  as  to  interstate  passengers;  Commonwealth  v.  People's 
Express  Co.,  201  Mass.  578,  131  Am.  St  Rep.  416,  88  N.  E.  425,  holding 
city  could  not  require  express  company  to  obtain  permit  to  transport 
liquor  into  city ;  Commonwealth  v.  Strauss,  191  Mass.  555,  78  N.  E.  139, 
upholding  Rev.  Laws,  c.  51,  §  1,  prohibiting  vendor  of  goods'  within  State 
making  it  condition  of  sale  that  purchaser  shall  not  sell  other  goods; 
Hardwiek  Farmers '  Elevator  Co.  v.  Chicago  etc.  Ry.  Co.,  110  Minn. 
35, 19  Ann.  Oas.  1088, 124  N.  W.  822,  and  Chicago  etc.  Ry.  Co.  v.  Beatty, 
34  Okl.  333,  42  L.  R.  A.  (N.  S.)  984,  126  Pac.  738,  upholding  penalty  of 
one  dollar  per  day  for  delay  in  furnishing  cars;  State  v.  Boehm,  92  Minn. 

378,  100  N.  W.  97,  upholding  weed  law  of  1895;  Cram  v.  Chicago  etc. 
R.  Co.,  84  Neb.  615,  26  L.  R.  A.  (N.  S.)  1022,  122  N.  W.  35,  allowing 
damages  for  failure  to  ship  livestock;  Ames  v.  Kirby,  71  N.  J.  L.  446, 
59  Atl.  560,  upholding  State  statute  prohibiting  telegraphic  transmission 
of  bets  on  races ;  People  v.  Erie  R.  Co.,  198  N.  Y.  381,  139  Am.  St  Rep. 
828,  19  Ann.  Caa  811,  29  L.  R.  A.  (N.  S.)  240,  91  N.  E.  853,  upholding 
law  providing  eight-hour  day  for  train-dispatcher;  Museo  v.  United 
Surety  Co.,  196  N.  Y.  468, 134  Am.  St.  Rep.  851,  90  N.  E.  174,  upholding 
law  requiring  bond  of  persons  engaging  in  business  of  forwarding  money ; 
Purdy  v.  Erie  R.  R.  Co.,  162  N.  Y.  51,  56  N.  E.  510,  upholding  Mileage- 
book  Act  of  1895  construed  as  applying  only  to  travel  within  the  State; 
J.  M.  Pace  Mulb  Co.  v.  Seabocird  Air  Line  Ry.  Co.,  160  N.  C.  229,  76 

XVH— 44 


163  U.  S..299-319        NOTES  ON  U.  S.  REPORTS.  690 

S.  E.  518,  holding  amount  stated  in  bill  of  lading  does  not  govern  re- 
covery for  damage  to  goods;  Garrison  v.  Southern  Ry.  Co.,  150  N.  C. 
589,  64  S.  E.  .584,  upholding  penalty  of  fifty  dollars  per  day  for  refusal 
to  receive  shipment;  Morris-Scarboro-Moflitt  Co.  v.  Southern  Express 
Co.,  146  N.  C.  173,  15  L.  R.  A.  (N.  8.)  983,  59  S.  E.  669,  holding  State 
could  compel  carrier  to  adjust  claim  within  ninety  days;  Downey  v. 
Northern  Pac.  Ry.  Co.,  19  N.  D.  625,  26  L.  R.  A.  (H.  S.)  1017,  125  N.  W. 
477,  holding  laws  of  North  Dakota  regulating  shipments  of  livestock 
were  unreasonable ;  St.  Louis  etc.  R.  Co.  v.  State,  26  Okl.  69,  30  L.  R.  A. 
(N.  8.)  137,  107  Pac.  932,  holding  law  requiring  ten  days  free  storage 
was  unreasonable;  Missouri  etc.  Ry.  Co.  v.  Town  of  Norfolk,  25  Okl.  327, 
29  L.  R.  A.  (N.  S.)  159,  107  Pac.  173,  holding  commission  could  not 
compel  railroad  to  stop  train  where  adequate  facilities  were  already 
afforded ;  Ex  parte  Young,  36  Or.  250,  78  Am,  St  Rep.  774,  59  Pac.  708, 
upholding  Hills'  Ann.  Laws,  §  1952,  forbidding  persons  to  persuade 
seaman  to  desert  vessel  within  State  waters;  Jaro  v.  Holstein,  73  S.  C. 
117,  52  S.  E.  873,  seizure  of  liquor  while  being  carried  into  State  when 
bought  in  another  State  and  brought  in  for  illicit  purpose,  no  burden 
on  interstate  commerce;  Sioux  Remedy  Co.  v.  Cope,  28  S.  D.  412,  133 
N.  W.  689,  holding  State  could  require  foreign  corporation  to  file  copy 
of  its  articles;  Palmer  v.  Southern  Exp.  Co.,  129  Tenn.  141,  149,  165 
S.  W.  242,  244,  holding  State  could  require  express  company  to  file  name 
of  consignees  of  liquor;  Southern  Ry.  Co.  v.  Howard,  1  Tenn.  Civ.  610, 
holding  one  engaged  in  interstate  commerce  must  found  action  for  in- 
juries on  Federal  Liability  Act;  Atlantic  etc.  Ry.  Co.  v.  Commonwealth, 
102  Va.  616,  46  S.  E.  916,  upholding  corporation  commission's  rules 
relative  to  storage,  car  service  and  demurrage;  dissenting  opinion  in 
Howard  v.  Illinois  Central  R.  R.  Co.,  207  U.  S.  535,  52  L.  Ed.  324,  28 
Sup.  Ct.  141,  majority  holding  Federal  Liability  Act  did  not  apply  to 
intrastate  traffic. 

The  following  cases  uphold  respective  laws:  New  York  etc.  R.  R.  Co. 
v.  New  York,  165  U.  S.  631,  41  L.  Ed.  854,  17  Sup.  Ct.  419,  law  regu- 
lating mode  of  heating  cars;  Gladson  v.  Minnesota,  166  U.  S.  430,  41 
L.  Ed.  1066,  17  Sup.  Ct.  628,  Minnesota  act  requiring  trains  to  stop  at 
county  seats ;  Chicago  etc.  Ry.  Co.  v.  Solan,  169  U.  S.  138,  42  L.  Ed.  692, 
18  Sup.  Ct.  291,  act  providing  that  railroad's  liability  as  carrier  shall 
not  be  exempted  by  contract ;  Richmond  etc.  R.  R.  Co.  v.  R.  A.  Patterson 
Tobacco  Co.,  169  U.  S.  316,  42  L.  Ed.  761,  18  Sup.  Ct.  337,  Virginia  act 
establishing  rule  of  evidence  ordering  character  of  proof  by  which  car- 
rier may  show  limited  liability;  Missouri  etc.  Ry.  Co.  v.  Haber,  169  U.  S. 
627,  42  L.  Ed.  883,  18  Sup.  Ct.  493,  Kansas  law  prohibiting  importation 
of  diseased  cattle;  Lake  Shore  etc.  Ry.  Co.  v.  Ohio,  173  U.  S.  298,  43 
L.  Ed.  707,  19  Sup.  Ct.  470  (see  dissenting  opinion  in  173  U.  S.  327, 
43  L.  Ed.  717,  19  Sup.  Ct.  481),  majority  upholding  act  requiring  stop- 
ping of  trains  at  certain  station;  Peirce  v.  Van  Dusen,  78  Fed.  699,  24 
C.  C.  A.  280,  law  prohibiting  railroad  contracts  restricting  liability  to 
employees;  State  v.  Harbourne,  70  Conn.  493,  66  Am,  St.  Rep.  132,  40 
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L.  R.  A.  610,  40  Atl.  182,  statute  punishing  transmission  of  bets  on 
races ;  State  v.  Wagener,  77  Minn.  500,  77  Ajdl  St.  Rep.  689,  80  N.  W. 
637,  act  licensing  and  defining  business  of  commission  merchant;  Smith 
v.  State,  100  Tenn.  503,  41  L.  R.  A.  434,  46  S.  W.  569,  act  requiring 
separate  accommodations  for  whites  and  negroes  on  trains;  Waters- 
Pierce  Oil  Co.  v.  State,  19  Tex.  Civ.  App.  16,  44  S.  W.  943,  act  prohibit- 
ing agreements  restraining  trade;  dissenting  opinion  in  State  v.  Hoi- 
leyman,  55  S.  C.  244,  45  L.  R.  A.  578,  33  S.  E.  369,  majority  holding 
law  prohibiting  possession  of  liquor  purchased  without  State  unconsti- 
tutional. 

Distinguished  in  Sawrie  v.  Tennessee,  82  Fed.  618,  623,  statute  pro- 
hibiting sale  of  cigarettes  is  void  as  to  original  packages;  Sargent  v. 
Rutland  R.  Co.,  86  Vt.  342,  85  Atl.  660,  holding  State  court  cannot 
prohibit  railroad  from  charging  demurrage. 

State  regulation  of  railroads  as  interference  with  interstate  com- 
merce.   Note,  7  Ann.  Cas.  8. 

163  U.  S.  319-321,  41  L  Ed.   174,    16  Sup.  Ot.   1190,  HUNTINGTON  ▼, 
SAUNDERS. 

* 

Supreme  Court  can  review  Circuit  Court  of  Appeals'  dismissal  of  appeal 
from  Circuit  Court's  refusal  to  revise  District  Court's  dismissal  of  opposi- 
tion to  discharge. 

Approved  in  Kyle  v.  Hammond,  192  Fed.  560, 113  C.  C.  A.  31,  and  Kyle 
v.  Hammond,  225  U.  S.  692,  56  L.  Ed.  1260,  32  Sup.  Gt.  406,  both  holding 
Federal  Supreme  Court  will  not  review  decree  of  Circuit  Court  of  Ap- 
peals dismissing  appeal  from  Circuit  Court  in  bankruptcy  proceedings. 

Distinguished  in  First  Nat.  Bank  v.  Klug,  186  U.  S.  205,  46  L.  Ed. 
1128,  22  Sup.  Ct.  900,  holding  no  appeal  to  Supreme  Court  from  judg- 
ment of  bankruptcy  court  on  ground  of  jurisdiction,  under  Act  1891, 
§  5,  where  no  certificate  of  question  was  made ;  Hutchinson  v.  Otis,  Wil- 
cox &  Co.,  123  Fed.  18,  19,  59  C.  C.  A.  94,  holding  section  6,  Act  March 
3,  1891,  creating  Circuit  Courts  of  Appeal,  does  not  authorize  appeal  to 
Supreme  Court  from  decision  revising  proceedings  of  District  Court. 

Appellate  jurisdiction  of  Federal  court  in  bankruptcy  proceedings. 
Note,  16  Ann.  Cas.  1018. 

Miscellaneous.  Cited  in  City  of  New  Castle  v.  Western  Union  Tel. 
Co.,  152  Fed.  571,  holding  defendant. has  burden  of  proving  jurisdictional 
amount  for  removal, 

168  TJ.  8.  321-325,  41  L.  Ed.  175,  16  Sup.  Ot.  1018,  BURFENNIKO  V.  CHI- 
CAGO ETC.  BY.  CO. 

Department's  findings  on  questions  of  fact  are,  In  general,  final. 
Approved  in  Whitcomb  v.  White,  214  U.  S.  16,  53  L.  Ed.  891,  29  Sup. 
Ct.  599,  refusing  to  review  departments  findings;  Love  v.  Flahive,  205 
U.  S.  198,  51  L.  Ed.  770,  27  Sup.  Ct.  486,  holding  department  may 
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institute  further  inquiry  after  findings  have  been  entered;  Bates  & 
Guild  Co.  v.  Payne,  194  U.  S.  108,  48  L.  Ed.  895,  24  Sup.  Ct.  595,  find- 
ing of  Postmaster-general  that  monthly  publication,  each  issue  complete 
in  itself,  is  not  periodical  publication  is  final;  Gertgens  v.  O'Connor,  191. 
U.  S.  240,  48  L.  Ed.  167,  24  Sup.  Ct.  96,  holding  patent  of  Land  De- 
partment after  contest  before  it  passes  legal  title  to  patentee;  De 
Cambra  v.  Rogers,  189  U.  S.  122,  47  L.  Ed.  735,  23  Sup.  Ct.  521,  holding 
Land  Department's  decision  in  ordinary  contest  between  pre-emption 
claimants  binds  the  courts ;  Gardner  v.  Bonestell,  180  U.  S.  370,  45  L.  Ed. 
577,  21  Sup.  Ct.  401,  holding  Land  Department's  determination  that 
land  claimed  is  not  within  Mexican  grant  patented  to  claimant  and  that 
claimant  is  not  bona  fide  purchaser  is  conclusive;  Johnson  v.  Drew,  171 
U.  S.  99,  43  L.  Ed.  91,  18  Sup.  Ct.  802,  party  cannot  defend  against 
patent  duly  issued  upon  ground  of  his  possession  at  time  of  issuance; 
Saunders  v.  La  Purisima  Gold  Min.  Co.,  125  Cal.  165,  57  Pac.  659,  lands 
plotted  as  agricultural  are  not  open  to  settlement  as  mineral  lands; 
West  v.  Edward  Rutledge  Timber  Co.,  221  Fed.  32,  136  C.  C.  A.  556, 
holding  railroad  may  describe  unsurveyed  land  as  it  would  be  described 
when  surveyed;  Southern  Development  Co.  v.  Endersen,  200  Fed.  278, 
refusing  to  allow  attack  on  decision  of  Land  Department  as  to  character 
of  land;  Branaman  v.  Harris,  189  Fed.  464,  upholding  conclusiveness  of 
decision  of  Postmaster-general  on  fraud  order;  People's  United  States 
Bank  v.  Gilson,  161  Fed.  289,  88  C.  C.  A.  332,  upholding  finality  of 
decision  of  Postmaster-general;  Richards  v.  Meissner,  155  Fed.  137, 
holding  United  States  is  party  to  all  actions  where  validity  of  patent 
is  involved;  Lewis  Pub.  Co.  v.  Wyman,  152  Fed.  792,  holding  courts  may 
review  action  of  Postmaster-general  in  refusing  to  admit  publication  to 
mails ;  Missouri  Drug  Co.  v.  Wyman,  129  Fed.  629,  finding  of  Postmaster- 
general  that  certain  circulars  were  fraudulent  will  not  be  overruled  by 
court  when  evidence  tends  to  support  it;  Edwards  v.  Begole,  121  Fed. 
8,  57  C.  C.  A.  245,  holding  conclusive  finding  of  Land  Department  that 
homestead  claimant  did  not  become  actual  occupant  until  certain  date; 
Robards  Tobacco  Co.  v.  Franks,  103  Fed.  280,  holding  collector's  assess- 
ment of  tax  on  tobacco  remaining  in  factory  was  judicial  deter- 
mination that  same  had  been  removed,  since  until  removal  it  was  not 
taxable;  Old  Dominion  Copper  Min.  etc.  Co.  v.  Haverly,  11  Ariz.  250, 
251,  255,  90  Pac.  337,  339,  applying  rule  to  Land  Department's  decision 
as  to  character  of  land;  Smith  v.  Reynolds,  9  App.  D.  C.  288,  holding 
no  department  can  review  act  of  Congress  confirming  grant  of  land; 
Pierson  v.  State  Board  of  Land  Commrs.,  14  Idaho,  163,  93  Pac.  776, 
applying  rule  to  decision  of  State  Board  of  Land  Commissioners ;  Lam- 
son  v.  Coffin,  102  Minn.  500, 114  N.  W.  251,  applying  rule  to  department's 
decision  as  to  invalidity  of  documents;  Morrow  v.  Warner  Valley  Stock 
Co.,  56  Or.  322,  101  Pac.  175,  refusing  to  allow  attack  on  decision  that 
land  was  swamp-land;  Small  v.  Lutz,  41  Or.  578,  69  Pac.  827,  holding 
Secretary  of  Interior's  determination  that  lands  sought  to  be  patented 
were  subject  to  homestead  entry  binds  purchase  under  revoked  swamp- 
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land  list;  Commission  of  Fisheries  v.  Hampton  Roads  Oyster  Packers' 
etc.  Assn»,  109  Va.  583,  64  S.  E.  1047,  holding  lines  of  oyster-beds  con- 
clusively established  by  survey  of  commissioners. 

Distinguished  in  School  of  Magnetic  Healing  v.  McAnnulty,  187  U.  S. 
108,  47  L.  Ed.  96,  23  Sup.  Ct.  39,  holding  Postmaster-general  cannot 
intercept  letters  to  magnetic  healing  concern  as  fraudulent  use  of  mails, 
question  of  mental  cure  being  open  one;  Standard  Qaicksilver  Co.  v. 
Habishaw,  132  Cal.  119, 120,  64  Pac.  115,  holding  patent  to  homesteader 
on  agricultural  lands  is  impervious  to  attack  as  containing  mineral  lands 
where  no  known  mines  were  shown;  dissenting  opinion  in  McCarter  v. 
Sooy  Oyster  Co.,  78  N.  J.  L.  416,  425,  75  Atl.  220,  223,  majority  refusing 
to  admit  evidence  to  show  that  tide-lands  were  natural  oyster-beds. 

Determination  of  mineral  or  nonmineral  character  of  public  land. 
Note,  Ann.  Cas.  1912A,  1318. 

Patent  for  lands  reserved  from  entry  or  dedicated  to  special  purpose 
confers  no  title. 

Approved  in  Whitehill  v.  Victoria  Land  etc.  Co.,  18  N.  M.  526,  139 
Pac.  185,  reaffirming  rule ;  Burke  v.  Southern  Pacific  R.  R.  Co.,  234  U.  S. 
692,  58  L.  Ed.  1549,  34  Sup.  Ct.  907,  holding  patent  of  land  issued  to 
railroad  company  is  conclusive  that  land  is  agricultural;  Diamond  Coal 
etc.  Co.  v.  United  States,  233  U.  S.  239,  58  L.  Ed.  939,  34  Sup.  Ct.  507, 
holding  United  States  may  annul  homestead  patent  covering  mineral 
lands;  School  of  Magnetic  Healing  v.  McAnnulty,  187  U.  S.  108,  47 
L.  Ed.  96,  23  Sup.  Ct.  39,  holding  Postmaster-general  •  cannot  prohibit 
delivery  of  letters  to  magnetic  healing  concern  as  fraudulent  use  of  mails 
as  question  of  mental  cure  is  an  open  one ;  Eastern  Oregon  Land  Co.  v. 
Brosnan,  147  Fed.  809,  where  land  laws  dedicated  land  to  certain  pur- 
pose, patentee  under  the  land  laws,  to  recover  a  part  of  the  land  from  de- 
fendant patentee,  must  show  Department  of  Interior  without  authority 
to  issue  patent  to  defendant  patentee;  King  v.  Mc Andrews,  104  Fed.  431, 
holding  Dakota  act  of  1885,  incorporating  Indian  reservation  lands  within 
city  of  Chamberlain,  appropriated  such  land  from  entry  under  settle- 
ment laws;  Anderson  v.  Woodward,  57  Colo.  55,  140  Pac.  199,  holding 
land  cannot  be  homesteaded  pending  appeal  from  rejection  of  desert 
land  entry;  Garfield  v.  United  States,  31  App.  D.  C.  344,  345,  holding 
mandamus  will  not  lie  to  compel  issuance  of  patent  where  entry  has  been 
canceled;  Florida  Town  Imp.  Co.  v.  Bigalsky,  44  Fla.  776,  33  South.  451, 
patent  issued  to  land  subsequent  to  executive  order  reserving  it  for  mili- 
tary purpose  has  no  force;  Missouri  etc.  Ry.  Co.  v.  Watson,  74  Kan. 
506,  87  Pac.  691,  refusing  to  allow  title  to  portions  of  railroad  right  of 
way  to  be  acquired  by  adverse  possession ;  Donohue  v.  St.  Paul  etc.  Ry. 
Co.,  101  Minn.  249, 112  N.  W.  418,  holding  rights  acquired  by  settlement 
will  prevail  over  railroad  selection;  Eastern  Oregon  Land  Co.  v. 
Andrews,  45  Or.  210,  77  Pac.  119,  diagram  from  office  of  Secretary  of 
Interior  is  better  evidence  of  limits  of  a  grant  than  plat  from  office  of 
Secretary  of  State;  Sanford  v.  King,  19  S.  D.  338,  103  N.  W.  29,  bold- 
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ing1  where  railroad  lands  were  forfeited  they  were  subject  to  town-site 
entry;  Northern  Pac.  R.  R.  Co.  v.  Colburn,  164  U.  S.  387,  41  L.  Ed.  480, 
17  Sup.  Ct.  100,  patent  is  not  always  conclusive,  nor  are  direct  proceed- 
ings to  set  it  aside  always  necessary;  Beley  v.  Naphtaly,  169  U.  S.  356, 
42  L.  Ed.  776,  18  Sup.  Ct.  355,  patent  does  not  preclude  inquiry  into 
effect  of  act  of  July  23, 1866 ;  Garrard  v.  Silver  Peak  Mines,  82  Fed.  583, 
reaffirming  rule;  United  States  v.  Coos  Bay  Wagon  Road  Co.,  89  Fed. 
152,  where  grant  attempted  to  include  land  to  which  homestead  rights 
had  attached ;  Hewitt  v.  Schultz,  7  N.  D.  605,  76  N.  W.  230,  patent  based 
on  entry  of  land  within  indemnity  grant  to  Northern  Pacific,  after  with- 
drawal thereof,  is  void;  Northern  Pac.  Ry.  Co.  v.  Miller,  20  Wash.  31, 
54  Pac.  606,  patent  issued  after  prior  grant  may  be  collaterally  attacked ; 
Derveese  v.  Reinhard,  165  U.  S.  389,  41  L.  Ed.  758,  17  Sup.  Ct.  341, 
arguendo. 

Distinguished  in  King  v.  McAndrews,  111  Fed.  870,  873,  50  C.  C.  A. 
29,  holding  patents  issued  by  Land  Department  to  lands  attempted  to 
be  withdrawn  by  Dakota  legislature,  but  subsequently  opened  by  Con- 
gress, are  not  collaterally  attackable. 

» 

Patent  issued  subsequent  to  reservation  of  incorporated  town  under 
Revised  Statutes,  sections  2268,  2289,  is  void. 

Approved  in  Stearns  v.  United  States,  152  Fed.  903,  82  C.  C.  A.  48, 
holding  land  office  cannot  dispose  of  postoffice  sites  or  military  reserva- 
tions. 

Miscellaneous*.  Cited  in  McGoldrick  Lumber  Co.  v.  Kinsolving,  221 
Fed.  827,  137  C.  C.  A.  377,  holding  Federal  courts  follow  State  court's 
construction  of  statute;  White  v.  Whitcomb,  13  Idaho,  512,  90  Pac. 
1086,  upholding  entryman's  title  to  land  as  against  town-site  claimant. 

163  U.  S.  325-381,  41  L.  Ed.  177,  16  Sup.  Ct.  1039,  UNION  NAT.  BANK  v. 
LOUISVILLE  ETC.  BY.  CO. 

Decision  worded  generally,  that  usurious  contract  not  enforceable,  raises 
no  Federal  question,  though  creditor  a  national  bank. 

Approved  in  Leyson  v.  Davis,  170  U.  S.  41,  42  L.  Ed.  941,  18  Sup.  Ct. 
502,  .controversy  as  to  which  of  claimants  has  superior  equity  to  shares 
of  national  bank  stock  involves  no  Federal  question;  Noble  v.  Mitchell, 

164  U.  S.  373,  41  L.  Ed.  474,  17  Sup.  Ct.  112,  highest  State  court's  con- 
struction of  its  insurance  laws  is  controlling. 

Distinguished  in  Nashville  etc.  Ry.  Co.  v.  Taylor,  86  Fed.  175,  suit 
to  enjoin  certification  of  assessment  on  ground  that  complainants  had 
been  denied  right  of  equalization  involves  Federal  question. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  536. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.    Note,  63  L.  B.  A.  67. 
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•  National  banks  are  subject  to  roles  as  to  interest  prescribed  by  State 
laws. 

Approved  in  Citizens'  Nat.  Bank  v.  Donnell,  195  U.  S.  374,  49  L.  Ed. 
241,  25  Snp.  Ct.  49,  upholding  Mo.  Rev.  Stats.,  §  3711,  prohibiting  the 
compounding-  of  interest  oftener  than  once  a  year. 

Statutes  prohibiting  corporations  from  pleading  usury  as  defense. 
Note,  14  Ann.  Oas.  115. 

Effect  of  national  bank's  taking  or  reserving  illegal  interest.    Note, 
56  L.  R.  A.  680. 

Miscellaneous.  Cited  in  Forrester  v.  Southern  Pac.  Co.,  36  Nev.  271, 
48  L.  R.  A.  (N.  8.)  1,  134  Pac.  759,  holding  Federal  courts  will  follow 
law  of  State  courts. 

163  U.  8.  881-842,  41  L.  Ed.  179,  16  Snp.  Ot.  968,  WEBSTER  ▼.  LUTHER. 

Bight  to  "additional  homestead"  under  Revised  Statutes,  section  8806, 
is  assignable. 

Approved  in  Diamond  Coal  etc.  Co.  v.  United  States,  233  U.  S.  243, 
58  L.  Ed.  941,  34  Sup.  Ct.  507,  holding  where  agent  secures  patent 
and  transfers  same  to  principal,  latter  is  not  bona  fide  purchaser;  Blan- 
ton  v.  United  States,  213  Fed.  322,  130  C.  C.  A.  22,  holding  right  to 
solidier's  homestead  was  subject  to  assignment;  West  v.  Edward  Rut- 
ledge  Timber  Co.,  210  Fed.  194,  holding  company  purchasing  assets  of 
railroad  at  foreclosure  sale  is  lawful  successor  to  land  patents;  Robin- 
son v.  Lundrigan,  178  Fed.  240,  101  C.  C.  A.  590,  and  Robinson  v.  Lund- 
rigan,  227  Fed.  178,  179,  57  L.  Ed.  471,  33  Sup.  Ct.  255,  both  holding 
where  solid er's  homestead  has  been  disallowed,  assignee  cannot  substitute 
another  valid  right  to  support  claim ;  United  States  v.  Lair,  118  Fed.  100, 
holding  grant  of  soldier's  additional  homestead,  under  Rev.  Stats.,  §-  2306, 
is  in  the  nature  of  a  bounty  to  soldier;  Phillips  v.  Carter,  135  Cal.  606, 
87  Am.  St  Rep.  154,  67  Pac.  1032,  holding  entry  of  land  under  Desert 
Land  Act  of  1877  is  assignable  during  life  of  entryman;  United  States 
v.  Ballinger,  35  App.  D.  C.  396,  399,  holding  assignee  of  soldier's  right 
could  only  enter  land  designated;  Clark  v.  Welch,  154  Mich.  542,  543, 
118  N.  W.  139,  holding  patent  issues  to  original  owner;  Nicholson  v. 
Congdon,  95  Minn.  192,  103  N.  W.  1035,  application  made  and  duly 
entered  to  enter  lands  under  Chippewa  Treaty  of  1855,  gives  applicant 
equitable  title  which  could  be  conveyed  under  power  of  attorney;  Kipp 
v.  Love,  128  Minn.  501,  151  N.  W.  202,  holding  right  to  locate  and 
enter  Indian  lands  was  assignable;  Rogers  v.  Clark  Iron  Co.,  104  Minn. 
210,  211,  220,  221, 116  N.  W.  743,  744,  747,  748,  holding  evidence  showed 
that  assignment  had  been  made  of  homestead  scrip;  Murray  v.  White, 
42  Mont.  440,  Ann.  Oas.  1912A,  1297,  113  Pac.  759,  holding  entryman 
under  soldier's  homestead  scrip  might  contract  to  convey  title  on  issu- 
ance of  patent;  Beley  v.  Naphtaly,  169  U.  S.  363,  42  L.  Ed.  779,  18 
Sup.  Ct.  357,  act  of  1866,  "to  quiet  titles  in  California"  includes  pur- 
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chasers  from  Mexican  grantees;  Pardoe  v.  Merritt,  75  Minn.  15,  16,  17, 
77  N.  W.  554,  right  to  enter  soldier's  additional  homestead  may  he 
sold  as  personal  property  by  general  guardian;  Montague  v.  McCarroll, 
15  Utah,  323,  325,  49  Pac.  419,  420,  irrevocable  power  of  attorney  to 
enter  land  on  soldier's  scrip  may  be  given. 

Distinguished  in  Gavigan  v.  Crary,  2  Alaska,  375,  tract  of  public  land 
set  apart  and  occupied  for  military  purposes  not  subject  to  entry  by 
holder  of  soldier's  additional  homestead  certificate;  United  States  v. 
Fisher,  38  App.  D.  C.  51,  holding  act  giving  widows  and  children  of 
entryman  right  to  make  final  proof  did  not  extend  to  assignees. 

Land  Department's  construction  of  law,  though  entitled  to  respect,  can- 
not defeat  obvious  Intent  of  law. 

Approved  in  Hartman  v.  Warren,  76  Fed.  162,  22  C.  C.  A.  30,  and 
McFadden  v.  Mountain  View  Min.  etc.  Co.,  87  Fed.  156,  reaffirming 
rule;  Fairbank  v.  United  States,  181  U.  S.  308,  311,  45  L.  Ed.  873,  874, 
21  Sup.  Ct.  658,  659,  holding  invalid  as  tax  on  exports  stamp  tax  imposed 
on  foreign  bill  of  lading  by  act  of  June  13, 1898 ;  United  States  v.  Poland, 
231  Fed.  815,  holding  assignee  may  select  two  adjoining  sections  of  one 
hundred  and  sixty  acres  each;  Magruder  v.  Belle  Fourche  Valley  Water 
Users'  Assn.,  219  Fed.  78,  133  C.  C.  A.  524,  holding  action  of  executives 
of  reclamation  project  in  canceling  certain  water  rights  was  subject  to 
judicial  review;  Hemmer  v.  United  States,  204  Fed.  905,  123  C.  C.  A. 
194,  reviewing  decision  of  Land  Department  as  to  alienation  of  Indian 
land;  Baker  v.  Swigart,  199  Fed.#  867,  118  C.  C.  A.  313,  holding  court 
may  review  assessments  made  by  Secretary  of  Interior  in  aid  of  re- 
clamation project;  Knight  v.  Shelton,  134  Fed.  434,  declaration  of 
speaker  of  House  of  Representatives  that  amendment  has  passed  not 
conclusive;  In  re  Brodie,  128  Fed.  672,  63  C.  C.  A.  419,  holding  where 
court-martial  determines  by  sentence  that  local  law  is  impossible  of 
ascertainment  sentence  is  conclusive;  Deming  v.  McClaughry,  113  Fed. 
641,  51  C.  C.  A.  349,  holding  under  seventy-seventh  article  of  war 
volunteer  soldiers  raised  under  Act  1899,  cannot  be  tried  by  court- 
martial  consisting  of  officers  of  regular  army;  Deweese  v.  Smith.  106 
Fed.  445,  66  L.  B.  A.  971,  46  0.  0.  A.  408,  holding,  under  sections  5151, 
5234,  Rev.  Stats.,  controller  may  make  successive  assessments  upon 
stockholders  of  insolvent  national  bank  and  receiver  may  collect  same; 
dissenting  opinion  in  United  States  v.  Poland,  231  Fed.  818,  majority 
holding  assignee  may  select  two  adjoining  sections  of  one  hundred  and 
sixty  acres  each. 

Miscellaneous.  Cited  in  Rupke  v.  Moran,  87  Neb.  320,  138  Am.  St 
Rep.  489,  127  N.  W.  128,  holding  State  will  not  decide  adverse  home- 
stead claims  until  United  States  has  issued  patent. 
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163  IT.  8.  848-346,  41  L.  Ed.  1*3,  16  Sup.  Ot.  1017,  KELBOBN  v.  UNITED 
STATES. 

Not  cited.  ^ 

163  U.  S.  346-353,  41  L.  Ed.  184,  16  Sap.  Ot.  1117,  STEAMER  COQUIT- 
LAM  v.  UNITED  STATES. 

District  Court  of  Alaska  la  Supreme  Court  of  that  territory  within  Act 
of  1881,  section  16. 

Approved  in  Interstate  Commerce  Commission  v.  United  States,  224 
U.  S.  480,  56  L.  Ed.  852,  32  Sup.  Ct.  556,  holding  Alaska  is  territory  of 
United  States  within  meaning  of  Interstate  Commerce  Act;  Ex  parte 
Krause,.228  Fed.  549,  holding  crime  of  kidnaping  denounced  by  laws 
of  Alaska  was  not  offense  against  United  States;  Summers  v.  United 
States,  202  Fed.  458,  120  C.  C.  A.  563,  holding  several  charges  may  be 
contained  in  one  indictment;  Nagle  v.  United  States,  191  Fed.  144,  111 
C.  C.  A.  621,  holding  act  providing  for  allotment  of  lands  to  Indians 
was  applicable  to  Territory  of  Alaska;  Storm  v.  Territory  of  Arizona, 
170  Fed.  425,  95  C.  C.  A.  593,  holding  Circuit  Court  of  Appeals  for 
Ninth  Circuit  may  review  decisions  of  Territory  of  Arizona;  Jackson 
v.  United  States,  102  Fed.  480,  42  C.  C.  A.  452,  holding  indictment  is  not 
vitiated  by  technical  error  in  entitling  same  "In  District  Court  of  United 
States  for  District  of  Alaska." 

District  Court  of  Alaska  decrees  are  reviewable  by  Circuit  Court  of 
Appeals  for  Ninth  Circuit. 

Approved  in  Thorp  v.  Bqnnifield,  168  U.  S.  703,  42  L.  Ed.  1211,  18 
Sup.  Ct.  947,  following  rule;  Lewis  v.  Johnson,  90  Fed.  674,  Rev.  Stats., 
§§  601,  637,  providing  for  transfer  of  causes  in  which  judge  is  interested 
to  Circuit  Court  in  adjoining  State  does  not  authorize  transfer  from 
Alaska  to  Washington  courts;  McFarland  v.  Alaska  Perseverance  Min. 
Co.,  3  Alaska,  326,  holding  Constitution  and  laws  of  United  States  are 
applicable  to  Alaska;  United  States  v.  Interstate  Commerce  Commission, 
37  App.  D.  C.  272,  holding  Supreme  Court  of  District  of  Columbia  may 
issue  mandamus  against  Interstate  Commerce  Commission;  United 
States  v.  Baltimore  etc.  R.  R.  Co.,  26  App.  D.  C.  591,  592,  holding 
Supreme  Court  of  District  of  Columbia  may  entertain  suits  for  recovery 
of  penalty  for  violation  of  Safety  Appliance  Act. 

Jurisdiction  of  Federal  Circuit  Court  of  Appeals  to  review  crim- 
inal cases  decided  in  territorial  courts.    Note,  9  Ann.  Cas.  895. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  834,  846. 

Miscellaneous.  Cited  in  Rasmussen  v.  United  States,  197  U.  S.  523, 
524,  536,  49  L.  Ed.  865,  870,  25  Sup.  Ct.  514,  act  of  June  6, 1900,  that  in 
Alaska  six  jurors  shall  constitute  legal  jury  for  trial  of  misdemeanors  is 
void;  Binns  v.  United  States,  194  U.  S.  490,  48  L.  Ed.  1088,  24  Sup. 
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Ct.  816;  license  fees  on  business  imposed  by  Alaska  Penal  Code  not 
"excises"  but  local  taxes  to  defray  expense  of  government;  Lindeberg 
v.  Howard,  146  Fed.  472,  8  Ann.  Oaa.  709,  77  C.  C.  A.  23,  attorney's 
fees  not  element  of  damage  in  action  on  injunction  bond  in  Alaska; 
Corbus  v.  Leonbardt,  114  Fed.  12,  51  C.  G.  A.  636,  holding  section  858, 
Rev.  Stats.,  prohibiting  either  party  from  testifying  in  suits  by  or 
against  executors,  administrators  or  guardians,  is  inapplicable  to  ter- 
ritorial courts;  United  States  v.  Doo-Noch-Keen,  2  Alaska,  626,  offense 
of  unlawfully  fishing  is  misdemeanor  and  not  felony;  In  re  Minook,  2 
Alaska,  212,  223,  son  of  Russian  trader  and  Eskimo  woman,  both  mem- 
bers of  church  and  residents  of  Alaska  at  time  of  cession,  and  who  re- 
mained three  years  after,  is  United  States  citizen. 

163  U.  S.  353-868,  41  I*.  Ed.  186,  16  Sup.  Ct.  1104,  TEXAS  ETC.  BY.  CO. 
v.  GENTRY. 

Appeal  lies  by  defendant  from  decrees  aggregating  ten  thousand  dol- 
lars, apportioning  damages  for  employee's  death  among  those  entitled, 
though  the  separate  decrees  for  less  tham  appellate  amount. 

Approved  in  McDaniel  v.  Traylor,  196  U.  S.  430,  49  L.  Ed.  540,  25 
Sup.  Ct.  369,  where  administrator  fraudulently  allows  personal  claims 
as  against  the  estate,  an  appeal  from  probate  court  will  lie  where  claims 
aggregate  over  two  thousand  dollars;  Southern  Pac.  Co.  v.  Tomlinson, 
163  U.  S.  375,  41  L.  Ed.  196,  16  Sup.  Ct.  1173,  defendant  may  object 
to  judgment  apportioning  damages  as  unlawfully  fixed  by  plaintiff. 

Jurisdiction  of  Federal  Circuit  Court  as  affected  by  amount  in  con- 
troversy in  cases  of  joint  parties  plaintiff  or  defendant.  Note, 
5  Ann.  Cas.  491. 

Presumption  is  person  did  stop,  look  and  listen  for  approaching  trains. 
Approved  in  Cowen  v.  Merriman,  17  App.  D.  C.  202,  204,  applying 
principle;  Baltimore  etc.  R.  R.  Co.  v.  Landrigan,  191  U.  S.  474,  48  L.  Ed. 
267,  24  Sup.  Ct.  140,  141,  holding  in  absence  of  contrary  evidence  pedes- 
trian killed  at  crossing  is  presumed  to  have  stopped,  looked  and  listened; 
Emens  v.  Lehigh  Valley  R.  Co.,  223  Fed.  820,  holding  defendant  must 
show  that  injured  party  did  not  look  or  listen;  Atchison  etc.  Ry.  Co.  v. 
De  Sedillo,  219  Fed.  689,  135  C.  C.  A.  358,  holding  presumption  does  not 
apply  unless  party  crossed  tracks  by  well-known  path;  Rich  v.  Chicago 
etc.  Ry.  Co.,  149  Fed.  84,  78  C.  C.  A.  663,  where  railroad  permitted 
public  to  use  yards  as  common  passageway,  one  attempting  to  cross 
tracks  on  dark  night  when  he  knew  cars  to  be  passing  and  bells  ringing 
guilty  of  contributory  negligence;  Northern  Pac.  Ry.  Co.  v.  Spike,  121 
Fed.  46,  48,  57  C.  C.  A.  384,  holding  law  presumes  in  absence  of  counter- 
vailing testimony  that  person  killed  at  crossing  was  in  exercise  of 
ordinary  care;  Ledbetter  v.  St.  Louis  etc.  Ry.  Co.,  184  Ala.  462,  464, 
63  South.  988,  989,  holding  defendant  must  show  contributory  negli- 
gence; Foley  v.  Northern  California  Power  Co.,  14  Cal.  App.  407,  112 
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Pac.  469,  holding  presumption  lies  that  one  picking  up  wire  did  not  know 
it  was  charged;  Denver  City  Tramway  Co.  v.  Carson,  21  Colo.  App.  630, 
123  Pac.  689,  holding  court  did  not  err  in  so  instructing  jury;  Adams 
v.  Bunker  Hill  etc.  Min.  Co.,  12  Idaho,  648,  11  L.  E.  A.  (N.  S.)  844,  89 
Pac.  627,  holding  presumption  lies  that  injured  party  exercised  due 
care;  Pittsburgh  etc.  Ry.  Co.  v.  Reed,  36  Incf.  App.  72,  75  N.  E.  51,  and 
Nichols  v.  Baltimore  etc.  R.  R.  Co.,  33  Ind.  App.  234,  70  N.  E.  184,  both 
holding  where  plaintiff's  decedent  killed  by  train,  to  instruct  jury  that 
law  presumes  contributory  negligence  is  error;  Nichols  v.  Baltimore  etc. 
R.  R.  Co.,  33  Ind.  App.  240,  71  N.  E.  172,  where  plaintiff  injured  at 
defendant's  crossing,  there  is  no  presumption  of  contributory  negligence 
if  circumstances  surrounding  injury  not  shown;  Bressler  v.  Chicago  etc. 
Ry.  Co.,  74  Kan.  258,  86  Pac.  473,  holding  presumption  is  destroyed 
where  evidence  shows  he  would  have  seen  train  had  he  looked;  Gates  v. 
Beebe,  170  Mich.  113,  135  N.  W.  937,  holding  presumption  of  absence  of 
contributory  negligence  is  available  only  in  absence  of  direct  testimony; 
Cahill  v.  Chicago  etc.  Ry.  Co.,  205  Mo.  405,  103  S.  W.  535,  holding  law 
presumes  deceased  exercised  due  care;  Stotler  v.  Chicago  etc.  Ry.  Co., 
200  Mo.  146,  98  S.  W.  521,  holding  plaintiff  proves  prima  facie  case 
when  it  is  shown  no  crossing  signals  were  given;  Rober  v.  Northern  Pac. 
Ry.  Co.,  25  N.  D.  435,  449,  142  N.  W.  36,  41,  holding  in  absence  of 
witnesses  court  "will  presume  injured  party  exercised  reasonable  care; 
Whaley  v.  Vidal,  27  S.  D.  635,  636,  637,  132  N.  W.  245,  246,  holding 
defendant  must  prove  contributory  negligence;  Texarkana  etc.  Ry.  Co. 
v.  Frugia,  43  Tex.  Civ.  54,  95  S.  W.  566,  holding  intoxication  of  injured 
party  is  not  conclusive  as  to  contributory  negligence;  Gregg  v.  Northern 
Pac.  Ry.  Co.,  49  Wash.  192,  94  Pac.  915,  holding  one  failing  to  look 
or  listen  was  guilty  of  contributory  negligence;  Chesapeake  etc.  Ry.  Co. 
v.  Steele,  84  Fed.  98,  29  C.  C.  A.  81,  and  Illinois  Cent.  R.  Co.  v.  Jones, 
95  Fed.  380,  37  C.  C.  A  106,  burden  of  establishing  contributory  negli- 
gence is  on  defendant;  Norton  v.  North  Carolina  R.  R.  Co.,  122  N.  C. 
929,  29  S.  E.  892,  in  absence  of  evidence  presumption  is  against  con- 
tributory negligence;  dissenting  opinion  in  St.  Louis  etc.  R.  Co.  v.  Cun- 
dieff,  171  Fed.  333,  335,  96  C.  C.  A.  211,  majority  holding  experienced 
railroad  man  guilty  of  contributory  negligence  in  failing  to  look  before 
crossing  tracks;  dissenting  opinion  in  Cogdell  v.  Wilmington  etc.  R.  R., 
130  N.  C.  328,  41  S.  E.  546,  majority  holding  refusal  of  charge  that 
law  presumed  deceased  to  have  used  care  was  not  error  where  burden  of 
showing  contributory  negligence  was  placed  on  defendant;  dissenting 
opinion  in  Shumm's  Admx.  v.  Rutland  R.  Co.,  81  Vt.  205,  19  L.  R.  A. 
(N.  S.)  973,  69  Atl.  952,  majority  holding  presumption  does  not  lie  in 
favor  of  deaf  person. 

Distinguished  in  Chicago  etc.  Ry.  Co.  v.  Clarkson,  147  Fed.  406,  77 
C.  C.  A.  575,  railroad  not  liable  for  death  of  switchman  who  saw  engine 
but  not  car  in  front  of  it:  Wabash  R.  Co.  v.  De  Tar,  141  Fed.  934,  4 
L.  R.  A.  (N.  S.)  352,  73  C.  C.  A.  166,  presumption  that  decedent  did 
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stop,  look  and  listen,  overcome  by  showing  that  if  he  had  he  most  have 
seen  train;  Carlson  v.  Chicago  etc.  Ry.  Co.,  96  Minn.  508,  105  N.  W.  557, 
presumption  of  care  rebutted  by  showing  that  train  could  be  seen  for 
half  mile  while  decedent  fifty  feet  from  crossing;  Smith  v.  City  Ry.  Co., 
29  Or.  547,  46  Pac.  780,  notwithstanding  evidence  that  plaintiff  looked 
for  approaching  car  question  is  for  jury. 

When  the  exercise  of  care  will  be  presumed.    Note,  116  Am.  St. 
Rep.  121,  326. 

Burden  of  proof  as  to  contributory  negligence.    Note,  10  Ann.  Gas. 
10. 

Presumption  of  care  of  person  killed  at  railroad  crossing.    Note, 
4  L.  R.  A.  (N.  S.)  344. 

If  no  evidence  whether  deceased  stopped  and  looked  or  not,  general 
Instruction  as  to  contributory  negligence  suffices. 

Approved  in  Chesapeake  etc.  Ry.  Co.  v.  Steele,  84  Fed.  100,  29  C.  C.  A 
81,  following  rule. 

Negligence  is  for  jury  where  reasonable  men  may  fairly  differ  as  to 
whether  there  was  negligence. 

Approved  in  Warner  v.  Baltimore  etc.  R.  R.  Co.,  168  U.  S.  348,  42 
L.  Ed.  497,  18  Sup.  Ct.  71,  Weiss  v.  Bethlehem  Iron  Co.,  88  Fed.  26, 
31  C.  C.  A.  363,  Sprague  v.  Southern  Ry.  Co.,  92  Fed  61,  34  C.  C.  A 
207,  and  Illinois  Cent.  R.  Co.  v.  Jones,  95  Fed.  373,  37  C.  C.  A.  106, 
all  reaffirming  rule ;  Hackf eld  v.  United  States,  197  U.  S.  447,  49  L.  Ed. 
828,  25  Sup.  Ct.  456,  Act  of  March  3,  1891,  §  10,  does  not  warrant  con- 
viction without  proof  of  negligence;  Murphy  v.  Milford  etc.  St.  Ry.  Co., 
210  Fed.  140,  126  C.  C.  A.  651,  applying  rule  where  negligence  of  de- 
fendant in  maintaining  broken  seat  was  in  question;  Chicago  etc.  Ry. 
Co.  v.  Donovan,  160  Fed.  829,  87  C.  C.  A.  600,  holding  court  did  not  err 
in  refusing  to  direct  verdict  for  defendant;  Laclede  Gaslight  Co.  v. 
Cottone,  152  Fed.  631,  81  C.  C.  A.  471,  holding  evidence  of  negligence 
was  such  that  case  should  have  gone  to  jury;  Guild  v.  Pringle,  145  Fed. 
316,  76  C.  C.  A.  192,  in  action  against  contractor  for  death  of  pedestrian 
by  falling  into  ditch,  question  of  contributory  negligence  for  jury  when 
facts  disputed;  Klutt  v.  Philadelphia  etc.  Ry.  Co.,  142  Fed.  396,  73 
C.  C.  A.  494,  where  rowboat  being  rowed  across  river  ran  down  by  tug- 
boat towing  float,  contributory  negligence  for  jury;  J.  W.  Bishop  Co.  v. 
Shelhorse,  141  Fed.  647,  72  C.  C.  A.  337,  in  action  for  wrongful  death 
in  having  unsafe  structure  for  decedent  to  work  on  question  of  negli- 
gence is  for  jury  where  evidence  conflicting;  McGhee  v.  Campbell,  101 
Fed.  940,  42  C.  C.  A.  94,  holding  court  is  justified  in  taking  question 
of  negligence  and  contributory  negligence  from  jury  only  when  facts 
are  not  in  doubt ;  Doyle  v.  Eschen,  5  Cal.  App.  57,  89  Pac.  837,  holding 
jury  should  decide  whether  stevedore  was  negligent  in  falling  down  hatch- 
way; United  States  Electric  Lighting  Co.  v.  Sullivan,  22  App.  D.  C.  133, 
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applying  rale  where  lighting  company  failed  to  cut  off  current  -in  wires; 
Baltimore  etc.  R.  R.  Co.  v.  Landrigan,  20  App.  D.  C.  165,  applying  rule 
where  party  was  injured  by  cars  running  wild;  Barbour  v.  Moore,  10 
App.  D.  C.  49,  holding  jury  should  decide  on  competency  of  one  making 
will;  Lunde  v.  Cudahy  Packing  Co.,  139  Iowa,  697,  117  N.  W.  1067, 
holding  court  did  not  err  in  refusing  to  instruct  jury  that  plaintiff 
was  negligent  in  going  near  machinery ;  Calkins  v.  Blackwell  Lumber  Co., 
23  Idaho,  141,  129  Pac.  439,  holding  verdict  of  jury  on  circumstantial 
evidence  should  not  be  set  aside;  Kansas  etc.  R.  R.  Co.  v.  Gallagher,  68 
Kan.  427,  64  L.  R.  A.  344,  75  Pac.  470,  where  pedestrian  attempts  to 
cross  in  front  of  car  running  unusually  fast,  question  of  negligence  is 
for  jury;  Meng  v.  St.  Louis  etc.  Ry.  Co.,  108  Mo.  App.  561,  84  S.  W. 
215,  where  there  is  conflict  of  testimony  as  to  whether  gong  rang  and 
speed  of  car,  question  of  contributory  negligence  is  for  jury;  Wright 
v.  Boston  &  M.  R.  R.,  74  N.  H.  136,  124  Am.  St  Rep.  949,  8LB.A 
(N.  8.)  832,  65  Atl.  691,  holding  plaintiff  must  establish  negligence  on 
defendant's  part,  and  due  care  on  his  own;  Kunkel  v  Minneapolis  etc. 
Ry.  Co.,  18  N.  D.  380,  121  N.  W.  835,  holding  question  of  contributory 
negligence  should  be  left  to  jury;  Oklahoma  Gas  etc.  Co.  v.  Lukert, 
16  Okl.  421,  84  Pac.  1084,  plaintiff's  intestate  killed  by  electric  wire, 
which  had  been  down  and  done  damage  but  of  which  he  was  ignorant, 
negligence  is  for  jury ;  Galveston  etc.  Ry.  Co.  v.  Berry,  47  Tex.  Civ.  335, 
105  S.  W.  1023,  applying  rule  where  servant  was  injured  while  standing 
on  track  at  night;  dissenting  opinion  in  Dashiell  v.  Washington  Market 
•Co.,  10  App.  D.  C.  88,  93,  majority  holding  owner  of  building  not  liable 
where  employee  had  been  warned  not  to  use  elevator;  dissenting  opinion 
in  Ramsay  v.  Eddy,  123  Mich.  164,  82  N.  W.  129,  majority  holding  brake- 
man  climbing  on  side  of  car  and  crushed  by  lumber  piled  close  to  track 
is  guilty  of  contributory  negligence;  dissenting  opinion  in  Dermid  v. 
Southern  Ry.  Co.,  148  N.  C.  195,  61  S.  E.  662,  majority  holding  deceased 
negligent  in  law  in  going  between  freight-cars. 

Distinguished  in  Hogan  v.  New  York  Cent.  etc.  R.  Co.,  208  N.  Y.  451, 
102  N.  E.  518,  holding  absence  of  contributory  negligence  cannot  be  mat- 
ter of  conjecture. 

Negligence  is  Question  of  law  where  all  reasonable  men  must  draw 
same  conclusions  from  facts. 

Approved  in  Looney  v.  Metropolitan  R.  R.  Co.,  200  U.  S.  488,  50 
L.  Ed.  569,  26  Sup.  Ct.  303,  where  railway  pitman  unnecessarily  con- 
nects wires,  company  not  responsible  for  his  death,  and  court  may  direct 
verdict;  Liberty  Bell  Gold  Min.  Co.  v.  Smuggler-Union  Min.  Co.,  203 
Fed.  800,  122  C.  C.  A.  113,  holding  jury  should  decide  whether  ore  was 
willfully  removed  from  mine;  Perkins  v.  Northern  Pac.  Ry.  Co., •  199 
Fed.  718,  118  C.  C..A.  150,  holding  where  railroad  failed  to  equip  train 
with  proper  brakes  it  was  negligent  <as  matter  of  law;  Cincinnati  etc. 
Ry.  Co.  v.  Jones,  192  Fed.  774,  47  L.  R.  A.  (N.  S.)  483,  3  N.  C.  C.  A. 
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840, 113  £.  C.  A.  55,  holding  railroad  negligent  in  law  in  failing  to  notify 
employee  of  danger  from  low  bridge;  Western  Union  Tel.  Co.  v.  Catlett, 
177  Fed.  75,  100  C.  C.  A.  489,  holding  railroad  employee  throwing  pole 
off  train  without  looking  was  guilty  of  contributory  negligence;  Rollins 
v.  Chicago  etc.  Ry.  Co.,  139  Fed.  641,  71  C.  C.  A.  615,  and  Tomlinson 
v.  Chicago  etc.  Ry.  Co.,  134  Fed.  234,  67  C.  C.  A.  218,  both  holding  where 
decedent  killed  by  train,  which  could  be  seen  one  hundred  feet  from 
track,  negligence  question  of  law ;  McPeck  v.  Central  Vermont  R.  R.  Co., 
79  Fed.  591,  25  C.  C.  A.  110,  verdict  may  be  directed  for  defendant  on 
mere  question  of  fact  when  proofs  are  insufficient  to  support  contrary 
verdict;  United  States  v.  Kuhl,  85  Fed.  626,  where,  from  inspection  of 
indictment,  it  becomes  clear  that  verdict  of  guilty  would  result  in  new 
trial,  same  will  be  quashed;  Hancock  v.  Gulf  etc.  Ry.  Co.,  99  Tex.  617, 
92  S.  W.  458,  holding  verdict  for  defendant  properly  directed  in  action 
for  injury  to  night  watchman. 

Running  engine  or  train  backward  as  negligence. '  Note,  Ann.  Cas. 
1913D,  8. 

Brakemen  and  other  railroad  employees  riding  on  tops  of  cars  in 
performance  of  duties  injured  while  passing  through  tunnels  or 
under  railroad  bridges.    Note,  3  N.  G.  G.  A.  842. 

163  XX.  8.  369-376,  41  I*  Ed.  193,  16  Sup.  Ot.  1171,  SOUTHERN  PAO.  OO.  ▼. 
TOMLINSON. 

Widow  suing  for  husband's  death  may  not,  in  remitting  damages,  re- 
duce share  of  proceeds  apportioned  by  statute,  to  deceased's  mother,  to 
nominal  stun. 

Approved  in  Conover  v.  Pennsylvania  R.  Co.,  176  Fed.  640,  holding 
widow  may  make  settlement  in  action  brought  for  death  of  husband; 
Shambach  v.  Middlecreek  Electric  Co.,  232  Pa.  646,  647,  81  Atl.  803,  804, 
holding  widow  may  compromise  claim  without  consent  of  children's 
guardian. 

Actions  for  the  death  of  a  human,  being.  Note,  70  Am.  St.  Rep* 
685. 

Several  actions  for  wrongful  death.     Note,  34  L.  R.  A.  793. 

*    Burden  of  proof  as  to  contributory  negligence.    Note,  33  L.  R.  A. 
(N.  S.)  1159. 

163  17.  S.  376-385,  41  L.  Ed.  196,  16  Sup.  Ot.  986,  TALTON  V.  MAYES. 

Fifth  amendment  as  to  grand  jury  has  no  application  to  Cherokee's 
local  self-government. 

Approved  in  Ex  parte  Munn,  140  Fed.  783,  habeas  corpus  will  not 
issue  from  Federal  court  to  discharge  one  held  for  refusing  to  answer 
questions  in  State  court;  St.  Louis  etc.  Ry.  Co.  v.  Davis,  132  Fed.  632, 
fifth  amendment  has  no  application  as  to  assessment  of  property  by 
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State  board  for  taxation;  State  ex  rel.  Railroad  Commrs.  v.  Atlantic 
Coast  Line  R.  Co.,  60  Fla.  475,  54  South.  398,  upholding  right  of  State 
railroad  commission  to  regulate  rates;  Ex  parte  Tiger,,  2  IncL  Ter.  44,  47 
S.  W.  305,  holding  prosecuting  attorney  need  not  sign  indictment  against 
member  of  Creek  Nation. 

Jurisdiction  to  punish  crimes  by  or  against  Indians.    Note,  L.  R.  A. 
1915F,  588. 

Miscellaneous.  Cited  in  Nordstrom  v.  Washington,  164  U.  S.  705,  41 
L.  Ed.  1188,  17  Sup.  Ct.  997,  memorandum  decision. 

163  U.  8.  386-115,  41  It.  Ed.  199,  16  Sup.  Ct  1148,  METER  ▼.  BICHABDS. 

Bond  declared  nonexistent  by  State  Constitution  at  time  of  sale  may 
not  he  subject  to  valid  sale. 

Approved  in  Gund  v.  Logan,  187  Fed.  935,  109  C.  C.  A.  654,  holding 
receipt  for  subscription  to  stock  will  not  be  considered  certificate  of 
stock. 

Om  sale  of  commercial  paper  there  Is  implied  warranty  of  identity. 

Approved  in  Kaill  v.  Bell,  88  Kan.  668,  129  Pac.  1136,  holding  assign- 
ment without  recourse  does  not  obliterate  warranty  as  to  genuineness; 
Cluseau  v.  Wagner,  126  La.  383,  52  South.  550,  holding  indorser  of  note 
warrants  its  genuineness  ;  Binning  v.  City  of  New  Orleans,  122  La.  333, 
47  South.  630,  holding  city  could  not  repudiate  paving  certificates ;  Bank 
of  Commerce  v.  Ruffin,  190  Mo.  App.  131,  137,  138,  175  S.  W.  305,  307, 
holding  where,  on  assignment  of  tax  bill,  assignee  discovers  no  lien 
exists,  there  is  failure  of  consideration;  McClure  v.  Central  Trust  Co., 
165  N.  Y.  125,  58  N.  E.  782,  holding  defendant  selling  corporation  stock 
for  undisclosed  owner  was  bound  to  deliver  marketable  stock  free  from 
lien  for  stockholder's  indebtedness  to  company;  Hall  v.  Latimer,  81 
S.  C.  98,  61  S.  E.  1060,  holding  one  assigning  collateral  security,  without 
recourse,  warrants  its  genuineness;  Waller  v.  Staples,  107  Iowa,  741,  77 
N.  W.  571,  assignment  of  mortgage  carries  with  it  implied  warranty  of 
genuineness. 

Distinguished  in  O  'Sullivan  v.  Griffith,  153  Cal.  507,  95  Pac.  875,  hold- 
ing covenant  or  warranty  is  never  implied  but  must  be  in  express  terms. 

Implied   warranty   of   genuineness    on   sale    of   negotiable   paper. 
Note,  36  L.  R.  A.  94. 

Effect  of  transfer,  without  indorsement,  of  worthless  check  or  note 
to  third  person.    Note,  10  L.  R.  A.  (N.  S.)  544,  546,  553. 

Sale  of  bonds  being  void  by  State  Constitution,  although  parties  did 
not  know  it,  vendee  may  recover  price. 

Approved  in  Union  Bank  of  Richmond  v.  Oxford  etc.  R.  Co.,  143  Fed. 
198,  74  C.  C.  A.  323,  vendee  may  recover  price  of  bonds  warranted  to 
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be  valid  and  subsequently  declared  void  for  want  of  power  to  issue 
them;  Strauss  v.  Hensey,  9  App.  D.  C.  547,  holding  money  paid  by  mis- 
take may  be  recovered  as  money  had  and  received;  Walker  v.  Walker, 
3  Tenn.  Civ.  684,  holding  it  is  immaterial  how  mistake  originated. 

Effect  of  sale  with  particular  description  of  kind  or  quality.    Note, 
36  L.  R.  A.  (N.  S.)  278,  279. 

Miscellaneous.  Cited  in  National  Exch.  Bank  v.  United  States,  151 
Fed.  408,  80  C.  C.  A.  632,  holding  where  parties  stipulate  to  facts  court 
may  render  final  judgment ;  Morton  Trust  Co.  v.  American  Salt  Co.,  149 
Fed.  542,  machinery  placed  on  land  by  owner  for  working  well  or  mine 
is  immovable  in  favor  of  mortgagee;  Nashua  Iron  etc.  Co.  v.  Brush,  91 
Fed.  216,  33  C.  C.  A.  456,  not  in  point. 

163  U.  &  416-186,  41  I*  Ed.  211,  16  Sup.  Ct.  1113,  BANK  OF  COMMERCE 
v.  TENNESSEE. 

Amendment  withdrawing  charter-tax  exemption  of  bank  stock,  issuable 
to  depositors,  Is  valid  as  against  depositors  after  such  amendment. 

Approved  in  Adirondack  Ry.  Co.  v.  New  York  State,  176  U.  S.  345, 
44  L.  Ed.  498,  20  Sup.  Ct.  463,  holding  condemnation  of  lands  by  State 
before  railroad  exercised  right  of  eminent  domain,  but  after  map  of 
route  was  filed,  deprives  company  of  no  vested  rights;  Deposit  Bank  of 
Owensboro  v.  Daviess  Co.,  102  Ky.  213,  39  S.  W.  1040,  holding  accept- 
ance by  banks  of  act  of  1886  did  not  create  contract  which  prevented 
State  from  imposing  additional  taxes  upon  banks;  Cooper  Hospital  v. 
Camden,  68  N.  J.  L.  703,  54  Atl.  424,  holding  where  hospital  did  not 
accept  charter  conferring  tax  exemption  no  contract  arose  preventing 
State  from  annulling  such  exemption  by  constitutional  amendment. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitution.   Note,  60  L.  B.  A.  90. 

Tax  exemption  must  be  clear  and  indubitable. 
Approved  in  New  Orleans  v.  Citizens'  Bank,  167  U.  8.  402,  42  L.  Ed. 
213,  17  Sup.  Ct.  915,  exemption  of  capital  of  corporation  does  not  neces- 
sarily exempt  shareholders  from  taxation  on  stock. 

Law  withdrawing  bank's  charter  right  to  issue  stock  for  deposits,  is 
valid  except  as  applied  to  prior  issues. 

Approved  in  Blue  Ridge  Interurbatf  R.  Co.  v.  Oates,  164  N.  C.  171, 
80  S.  E.  399,  refusing  to  allow  condemnation  of  property  already  being 
used  for  public  purpose;  State  ex  rel.  Wausau  St.  Ry.  Co.  v.  Bancroft, 
148  Wis.  136,  38  L.  R.  A.  (N.  S.)  526, 134  N.  W.  335,  holding  laws  affect- 
ing dams  in  navigable  stream  cannot  affect  dams  already  completed; 
Galveston  etc.  Ry.  Co.  v.  Texas,  170  U.  S.  240,  42  L.  Ed.  1022,  18  Sup. 
Ct.  609,  charter  clause,  granting  right  to  consolidate,  is  not  vested  right 
prior  to  consolidation;  People  v.  Adirondack  Ry.  Co.,  160  N.  Y.  247,  54 
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N.  E.  696,  affirming  role  with  respect  to  railway's  right  to  unused  right 
of  way. 

Distinction  between  franchise  and  license  granted  to  corporation. 
Note,  Ann.  Gas.  1916B,  210. 

Record  for  showing  Federal  Supreme  Court's  jurisdiction  to  review 
State  court's  decision.    Note,  63  L.  R.  A.  882. 

Miscellaneous.  Cited  in  Omaha  Electric  Light  etc.  Co.  v.  Omaha,  216 
Fed.  854, 133  C.  C.  A.  52,  holding  Circuit  Court  of  Appeals  retains  juris- 
diction of  cause  pending  appeal  to  Federal  Supreme  Court;  Burget  v. 
Robinson,  123  Fed.  264,  59  C.  C.  A.  260,  holding  effect  of  order  of  Cir- 
cuit Court  of  Appeals  staying  mandate  is  to. retain  jurisdiction  of  case 
with  power  to  grant  rehearing  after  term;  In  re  Worcester  County,  102 
Fed.  810,  42  C.  C.  A.  637,  holding  District  Court  permitting  filing  of 
petition  for  rehearing  during  term  retains  jurisdiction  to  act  upon  such 
petition  at  succeeding  term;  Winters  v.  Drake,  102  Fed.  548,  549,  hold- 
ing plaintiff  cannot  defeat  removal  of  suit  against  Federal  receiver  by 
failure  to  state  in  pleadings  what  court  appointed  defendant. 

163  U.  8.  427-444,  41  L  Ed.  215,  16  Sup.  Ot.  1120,  UNITED  STATES  V. 
REALTY  CO. 

Claims  against,  from  compliance  with  sugar  bounty  law  before  its  an- 
nulment, axe  of  moral  and  honorary  nature. 

Approved  in  Allen  v.  Smith,  173  U.  S.  402,  43  L.  Ed.  746,  19  Sup.  Ct. 
451,  manufacturer  of  sugar,  not  producer  of  cane,  is  entitled  to  bounty, 
under  act  of  1895;  Suthon  v.  United  States,  81  Fed.  814,  26  C.  C.  A.  628, 
and  Succession  of  Allen,  49  La.  Ann.  1110,  22  South.  324,  arguendo. 

Distinguished  in  Moxley  v.  Hertz,  185  Fed.  760, 108  C.  C.  A.  95,  hold- 
ing use  of  small  amount  of  palm  oil  under  Oleomargarine  Act  will  not 
subject  butter  to  smaller  rate  of  taxation ;  Minnesota  Sugar  Co.  v.  Iver- 
son,  91  Minn.  40,  97  N.  W.  457,  no  moral  obligation  on  State  to  pay 
claims  arising  from  void  act  placing  bounty  on  sugary  Oxnard  Beet 
Sugar  Co.  v.  State,  73  Neb.  69,  105  N.  W.  717,  and  Oxnard  Beet  Sugar 
Co.  v.  State,  73  Neb.  65,  102  N.  W.  83,  both  refusing  to  uphold  act  pro- 
viding bounty  for  manufacture  of  sugar. 

Congress  may  pay  claims  of  moral  or  honorary  nature,  growing  out  of 
invalid  law. 

Approved  in  New  York  Life  Ins.  Co.  v.  Board  of  Commrs.  of  Cuya- 
hoga County,  106  Fed.  130,  134,  45  C.  C.  A.  233,  upholding  Rev.  Stats. 
Ohio,  §  2834c,  in  effect  requiring  any  county  having  issued  and  sold 
bonds  under  law  subsequently  declared  unconstitutional  should  pay 
same;  Norwich  Gas  etc.  Co.  v.  Norwich,  76  Conn.  572,  57  Atl.  749,  up- 
holding Act  1893,  p.  386,  c.  231,  §  13,  providing  for  compelling  city  to 
purchase  lighting  plant;  Hanly  v.  Sims,  175  Ind.  351,  93  N.  E.  230,  hold- 
XVH-45 
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ing  State  may  float  bond  issue  to  pay  equitable  obligation ;  Earle  v.  Com- 
monwealth, 180  Mass.  583,  91  Am*  St.  Rep.  329,  63  N.  E.  10,  upholding 
Stats.  1895,  c.  488  (Water  Supply  Act),  allowing  compensation  to  own- 
ers of  established  businesses  injured  by  carrying  out  of  said  act;  Mich- 
igan Sugar  Co.  v.  Auditor-general,  124  Mich.  682,  83  N.  W.  628,  holding 
beet  sugar  manufacturer  entitled  to  no  bounties,  under  unconstitutional 
Act  1897,  where  act  of  1899  did  not  provide  for  appropriation  therefor; 
Merchants'  Nat.  Bank  v.  East  Grand  Forks,  94  Minn.  251,  102  N.  W. 
705,  legislature  can  compel  payment  by  city  for  street  paving  where 
defense  is  that  amount  exceeds  indebtedness  authorized  by  State  law; 
Minneapolis  v.  Janney,  86  Minn.  121,  90  N.  W.  316,  holding  valid  tax 
levied  as  result  of  donation  of  land  to  Minneapolis  Industrial  Exposi- 
tion, pursuant  to  laws  amending  city  charter,  such  tax  being  for  public 
purpose ;  People  v.  Santa  Clara  Lumber  Co.,  213  N.  Y.  67,  106  N.  E.  929, 
holding. people  may  attack  grant  of  right  to  remove  timber  from  land; 
State  v.  Froelich,  118  Wis.  143,  144,  145,  94  N.  W.  54,  55,  holding  in- 
valid Laws  1901,  p.  695,  c.  468,  appropriating  fixed  sum  to  pay  innocent 
purchasers  of  unpaid  county  orders  issued  under  law  afterward  de- 
clared invalid ;  Guthrie  Nat.  Bank  v.  Guthrie,  173  U.  S.  535,  43  L.  Ed. 
799,  19  Sup.  Ct.  516,  Oklahoma  legislature  has  like  power;  State  v. 
Bader,  13  Ohio  C.  C.  21,  one  voluntarily  paying  void  tax  with  knowledge 
of  facts  rendering  it  void,  cannot  restrain  application  of  money  raised 
thereby  to  purpose  of  tax;  Lewis  Co.  v.  Gordon,  20  Wash.  89,  54  Pac. 
781,  upholding  act  providing  for  paying  expenses  incurred  in  building 
ditch  under  unconstitutional  act. 

Distinguished  in  New  York  Life  Ins.  Co.  v.  Board  of  Commrs.  of 
Cuyahoga  County,  99  Fed.  855,  holding  void  as  retroactive  law*  prohib- 
ited by  Ohio  Const.,  93  Ohio  Laws,  p.  172,  authorizing  county  to  pay 
bonds  issued  under  law  afterward  declared  invalid. 

Whether  claim  Is  equitable  or  moral  obligation  of  government,  Is  for 
Congress  to  decide. 

Approved  in  Hammond  v.  Clark,  136  Ga.  334,  38  L.  R.  A.  (N.  S.)  77, 
71  S.  E.  489,  holding  legislature  may  provide  increase  in  salary  for 
county  judges;  People  v.  Crane,  214  N.  Y.  164,  Ann,  Gas.  1915B,  1254, 
108  N.  E.  430,  upholding  law  providing  for  employment  of  citizens  on 
public  contracts;  Goodspeed  v.  Ithaca  St.  Ry.  Co.,  184  N.  Y.  355,  77 
N.  E.  394,  upholding  Laws  1890,  p.  1095,  §  37,  as  amended  1892,  p.  1392, 
regulating  charges  by  carriers;  Lewis  County  v.  McGeorge,  47  Wash. 
416,  92  Pac.  269,  holding  owners  of  condemned  land  not  entitled  to  com- 
pensation for  land  taken  under  void  act;Woodall  v.  Darst,  71  W.  Va, 
357,  Ann.  Caa.  1914B,  1278,  44  L.  R.  A.  (N.  S.)  83,  77  S.  E.  266,  holding 
State  may  provide  compensation  for  member  of  national  guard  injured 
while  on  duty;  dissenting  opinion  in  Winters  v.  Myers,  92  Kan.  431, 
140  Pac.  1039,  majority  holding  State  cannot  make  free  gift  of  islands, 
in  navigable  stream;  dissenting  opinion  in  State  ex  rel.  Bolens  v.  Frear, 
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148  Wis.  638,  Ann.  Caa.  1913A,  1147,  L.  E.  A.  1915B,  669, 134  N.  W.  701, 
majority  upholding  income  tax  law  of  State  of  Wisconsin;  Allen  v. 
Smith,  173  U.  S.  393,  43  L.  Ed.  742,  19  Sup.  Ct.  447,  arguendo. 

Act  of  1895,  appropriating  money  to  those  complying  in  good  faith  with 
invalid  bounty  law,  la  valid.  * 

Approved  in  Bnrdon  Sugar  Ref.  Co.  v.  Payne,  167  U.  S.  148,  42  L.  Ed. 
112,  17  Sup.  Ct.  58,  and  Allen  v.  Smith,  173  U.  S.  394,  43  L.  Ed.  743,  19 
Sup.  Ct.  448,  following  rule. 

Miscellaneous.  Cited  in  People  v.  Salsbury,  134  Mich.  646,  96  N.  W. 
939,  city  attorney  is  an  executive  officer  within  Comp.  Laws,  §  11312; 
Knowles  v.  New  York,  176  N.  Y.  439,  68  N.  E.  863,  holding  incorpora- 
tion in  contract  for  erection  of  East  River  bridge  of  labor  law  after- 
ward declared  invalid  did  not  invalidate  the  contract. 

168  U.  a  445-462,  41  I*  Ed.  221,  16  Sup.  Ct.  1101,  BLACK  V.  ELKHOBV 
MIN.  CO. 

Wife  of  locator  of  claim  has  no  dower  rights  therein  as  against  grantee 
of  such  locator. 

Approved  in  Donnelly  v.  United  States,  228  U.  S.  266,  267,  Ann.  Ca*. 
1913E,  710,  57  L.  Ed.  830,  33  Sup.  Ct.  449,  holding  location  of  mining 
claim  stating  there  was  mine  in  vicinity  is  insufficient ;  Bradford  v.  Mor- 
rison, 212  U.  S.  396,  53  L.  Ed.  568,  29  Sup.  Ct.  349,  holding  lien  of  judg- 
ment will  attach  to  unpatented  lode  claim;  Farrell  v.  Lockhart,  210 
U.  S.  147,  16  L.  B.  A.  (N.  S.)  162,  52  L.  Ed.  997,  28  Sup.  Ct.  681,  hold- 
ing abandoned  claim  is  subject  to  second  location;  Bechtol  v.  Bechtol, 
2  Alaska,  401,  in  action  between  father  and  son  to  establish  right  to  un- 
patented mining  claim,  wife  of  son  cannot  intervene  claiming  dower 
right ;  Street  v.  Delta  Mining  Co.,  42  Mont.  385,  112  Pac.  705,  holding 
location  presumptively  remains  until  time  for  doing  assessment  work 
has  expired;  McAlister  v.  Hutchison,  12  N.  M.  114,  115,  75  Pac.  42, 
holding  community  interest  of  wife  will  not  attach  after  abandonment ; 
St.  Louis  Min.  Co.  v.  Montana  Min.  Co.,  171  U.  S.  665,  43  L.  Ed.  322,  19 
Sup.  Ct.  63,  contract  to  sell  mining  location  is  enforceable;  Phoenix 
Min.  Co.  v.  Scott,  20  Wash.  51,  52,  54  Pac.  778,  779,  code  section  requir- 
ing husband  and  wife  to  join  in  conveyance  of  community  realty,  does 
not  apply  to  mining  location;  Del  Monte  Min.  Co.  v.  Last  Chance  Min. 
Co.,  171  U.  S.  62,  43  L.  Ed.  76,  18  Sup.  Ct.  898,  and  Gillis  v.  Downey, 
85  Fed.  489,  29  C.  C.  A.  286,  arguendo. 

Distinguished  in  O'Connell  v.  Pinnacle  Gold  Mines  Co.,  140  Fed.  866, 
4  L.  B.  A.-  (N.  S.)  919,  72  C.  C.  A.  645,  where  locator  of  mining  claim 
has  done  nothing  to  perfect  title  except  the  assessment  work,  he  has 
property  right  which  passes  to  heirs  by  descent;  O'Connell  v.  Pinnacle 
Gold  Mines  Co.,  131  Fed.  108,  purchaser  of  mining  claim  from  admin- 
istrator of  estate  gets  good  title  as  against  the  heirs. 
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Whether  real  property  granted  by  a  government  to  a  citizen  is  sepa- 
rate or  community  property.    Note,  96  Am.  St.  Rep.  024. 

What  is  community  property.    Note,  126  Am.  St.  Rep.  11& 

Descent  of  unpatented  mining  claim.    Note,  4  L.  R.  A.  (N.  S.)  920. 

Sale  of  realty  as  abandonment.    Note,  10  L.  R.  A.  (N.  S.)  636. 

When  mining  claim  becomes  segregated  from  public  domain  so  as 
to  be  no  longer  subject  to  requirements  as  to  assessment  work  or 
liable  to  relocation.    Note,  38  L.  R.  A.  (N.  S.)  1122. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  430. 

Miscellaneous.  Cited  in  Elder  v.  Horseshoe  Min.  etc.  Co.,  194  U.  S. 
256,  48  L.  Ed.  964,  24  Sup.  Ct.  643,  where  owner  of  mining  claim  fails 
to  do  annual  amount  of  work  because  of  his  death,  notice  to  his  "heirs" 
will  work  forfeiture;  Poore  v.  Kaufman,  44  Mont.  254,  119  Pac.  786, 
holding  suit  for  adverse  possession  will  not  excuse  performance  of 
assessment  work;  Helena  Gold  etc.  Co.  v.  Baggaley,  34  Mont.  475,  87 
Pac.  459,  holding  mine  location  void  on  account  of  insufficiency  of 
description. 

163  TJ.  8.  452-406,  41  L.  Ed.  2*4,  16  Sap.  Ot  lilt,  FAUST  v.  UNITED 
States. 

Indictment  will  not  be  quashed  because  name  "W.  J.  Foust"  Is  spelled 
"W.  8.  Faust." 

Approved  in  State  v.  Alva,  18  N.  M.  150,  134  Pac.  211,  holding  court 
need  not  compel  witness  to  spell  name  so  as  to  show  variance;  United 
States  v.  Medina,  15  N.  M.  209,  103  Pac.  978,  holding  there  is  no  vari- 
ance between  "Munnison"  and  "Munnicon." 

Idem  sonans.    Note,  100  Am.  St.  Rep.  346. 

Indictment  need  not  contain  correct  spelling  of  name  If  substan- 
tially the  same  sound  is  preserved. 

Approved  in  Alexis  v.  United  States,  129  Fed.  63,  63  C.  C.  A.  502, 
indictment  good  which  charges  stealing  package  addressed  to  "L.  Krow- 
derM  if  in  fact  addressed  to  "L.  Krower." 

Instigation  or  consent  to  crime  for  purpose  of  detecting  criminal  as 
defense.    Note,  30  L.  B.  A.  (N.  S.)  951. 

163  U.  8.  456-467,  41  L.  Ed.  225,  16  Sup.  Ct.  1082,  EDDY  V.  LAFAYETTE. 

In  Indian  Territory,  summons  in  action  against  railroad  receiver  may 
be  served  on  station  agent. 

Approved  in  United  States  v.  Nixon,  235  U.  S.  234,  59  L.  Ed.  209,  35 
Sup.  Ct.  49,  holding  receiver  of  railroad  is  considered  common  carrier; 
Chicago  Great  Western  R.  Co.  v.  Hulbert,  205  Fed.  251,  125  C.  C.  A.  98, 
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holding  suit  may  be  brought  against  Federal  receiver  without  leave  of 
court ;  Peirce  v.  Van  Dusen,  78  Fed.  701,  24  C.  C.  A.  280,  law  partially 
abrogating  fellow-servant  rule  applies"  to  actions  against  receivers; 
Peterson  v.  Baker,  78  Kan.  339,  97  Pac  374,  holding  service  on  receiver 
is  same  as  on  corporation. 

Service  of  process  on  railroad  in  hands  of  receiver.  Note,  Ann. 
Oaa,  1915B,  597. 

Amenability  of  Federal  receivership  to  process  of  courts  other  than 
appointing  court.    Note,  3  Ann.  Gas.  118. 

Service  of  process,  after  appointment  of  receiver  for  corporation, 
upon  person  designated  by  statute.  Note,  47  L.  B.  A.  (N.  S.) 
181. 

Railroad's  action  In  letting  combustible  materials  collect  near  track, 
is  fact  from  which  jury  may  infer  negligence. 

Approved  in  St.  Louis  etc.  Ry.  Co.  v.  Mathews,  165  U.  S.  21,  41  L.  Ed. 
619, 17  Sup.  Ct.  250,  upholding  act  making  railroads  liable  for  fires  from 
locomotives,  and  giving  them  insurable  interest  in  adjoining  property; 
Great  Northern  Ry.  Co.  v.  Coats,  115  Fed.  454,  53  C.  C.  A.  382,  holding 
allowing  combustible  material  to  accumulate  along  defendant's  tracks 
was  a  specific  act  of  negligence;  Wallace  v.  New  York  etc.  R.  Co.,  208 
Mass.  18,  94  N.  £.  306,  holding  plaintiff  must  prove  negligence  on  de- 
fendant's part;  Missouri  etc.  Ry.  Co.  v.  Gentry,  31  Okl.  583,  122  Pac. 
538,  holding  where  plaintiff  shows  fire  caused  by  sparks,  defendant  must 
show  reasonable  care  was  used  to  prevent  burning  of  private  property. 

Instruction  as  to  jury's  allowance  of  interest  in  tort,  is  immaterial 
where  jury  allows  none. 

Approved  in  De  La  Rama  v.  De  La  Rama,  241  U.  S.  160,  60  L.  Ed. 
934,  36  Sup.  Ct.  518,  holding  allowance  of  interest  is  within  court 's 
discretion ;  Arizona  etc.  Ry.  Co.  v.  Clark,  207  Fed.  824,  125  C.  C.  A.  305, 
holding  court  may  allow  interest  on  verdict  from  date  of  judgment; 
White  v.  United  States,  202  Fed.  502,  121  C.  C.  A.  33,  holding  allow- 
ance of  interest  on  damages  is  discretionary  with  jury. 

Contest  on  merits  after  special  appearance,  as  waiver  of  objections 
to  jurisdiction  over  person.    Note,  16  L.  B.  A.  (N.  S.)  179. 

163  V.  8.  468-485,  41  L.  Ed.  280,  16  Sup.  Ot.  1064,  GEAYSON  V.  LYNCH. 

Special  findings  of  fact  by  trial  court  on  waiver  of  jury,  are  of  ulti- 
mate fact,  binding  on  appellate  courts. 

Approved  in  Kingan  &  Co.  v.  Beall,  42  App.  D.  C.  488,  applying  prin- 
ciple; Mason  v.  Smith,  191  Fed.  503,  112  C.  C.  A.  146,  holding  findings 
will  not  be  reviewed  unless  exception  seasonably  taken;  Streeter  v. 
Sanitary  District  of  Chicago,  133  Fed.  126,  127,  66  C.  C.  A.  190,  where 
jury  waived  in  Circuit  Court  holding  as  matter  of  law,  plaintiffs  not 
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entitled  to  recover  not  reviewable  where  general  findings;  Lnna  v.  Cer- 
rillos  Coal  R.  Co.,  16  N.  M.  85,  113  Pae.  834,  holding  court  should  make 
special  findings  when  requested  to  do  so. 

Supreme  Court,  on  appeal  from  territories,  considers  only  whether 
findings  support  Judgment  and  error  in  rulings. 

Approved  in  Eagle  Mining  etc.  Co.  v.  Hamilton,  218  U.  S.  515,  54 
L.  Ed.  1182,  31  Sup.  Ct.  27,  applying  rule  on  appeal  from  territory  of 
New  Mexico;  Armijo  v.  Armijo,  181  U.  S.  561,  45  L.  Ed.  1002,  21  Sup. 
Ct.  709,  holding  in  absence  of  findings  by  territorial  court  and  of  bill 
of  exceptions  Supreme  Court  must  affirm;  Apache  County  v.  Barth,  177 
U.  S.  542,  44  L.  Ed.  879,  20  Sup.  Ct.  719,  holding  on  review  of  case  tried 
by  court  Supreme  Court  is  restricted  to  inquiry  whether  facts  found 
support  its  judgment ;  Dunsmuir  v.  Scott,  217  Fed.  202, 133  C.  C.  A.  194, 
holding  bill  of  exceptions  cannot  bring  up  oral  testimony  for  review; 
Klein  v.  Seattle,  77  Fed.  200,  23  C.  C.  A.  114,  whether  special  findings 
sustain  judgment  is  only  question  reviewable  in  patent  appeal;  Migeon 
v.  Montana  Cent.  Ry.  Co.,  77  Fed.  252,  23  C.  C.  A.  156,  decree  in  equity 
will  not  be  reversed  for  error  in  admitting  evidence,  result  being  un- 
affected; Armijo  v.  Neher,  11  N.  M.  357,  68  Pae.  915,  and  Neher  v. 
Armijo,  11  N.  M.  86,  66  Pae.  520,  both  holding  Comp.  Laws  1897,  §  897, 
do  not  affect  appellate  power  of  Supreme  Court  under  act  of  April  7, 
1874,  c.  80,  18  Stat.  27. 

Where  reviewing  power  same  as  though  trial  by  jury,  appellate  court 
has  same  powers  as  upon  writ  of  error. 

Approved  in  Paul  v.  Delaware  etc.  R.  Co.,  130  Fed.  953,  where  jury 
waived  in  Circuit  Court,  denial  of  motion  to  dismiss  complaint  at  close 
of  evidence  reviewable  without  special  findings. 

Variance  Is  Immaterial  unless  misleading  opposite  party  in  his  defense 
on  merits. 

Approved  in  Baltimore  &  Potomac  R.  R.  Co.  v.  Cumberland,  176  U.  S. 
238,  44  L.  Ed.  451,  20  Sup.  Ct.  382,  holding  averment  that  no*  light 
appeared  on  rear  of  engine  is  satisfied  by  proof  of  light  not  sufficient 
in  law ;  Pennsylvania  Co.  v.  Whitney,  169  Fed.  578,  95  C.  C.  A.  70,  hold- 
ing court  may  instruct  that  recovery  may  be  allowed  on  evidence  con- 
stituting variance ;  Schiffer  v.  Anderson,  146  Fed.  459,  76  C.  C.  A.  667, 
complaint  stating  S,  to  be  member  of  defendants'  firm  contrary  to  fa*5*8 
proved,  variance  immaterial,  defendants  knowing  the  facts. 

Proof  that  contagious  disease  was  communicated  to  cattle  in  P1*456 
alleged,  or  another,  Is  not  variance. 

Approved  in  Beardsley  v.  Howard  &  Bullough  etc.  Mach.  Co.,  176  Fed. 
621,  holding  evidence  of  use  of  collar  on  emery-wheel  is  not  at  variance 
with  allegations  that  no  flanges  were  provided. 

Scienter  as  condition  of  liability  for  spreading  contagion  am°n£ 
animals.    Note,  6  L.  R.  A.  (N.  S.)  922. 
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Allegations  of  place  need  not  be  proved  with  precision. 
Approved  in  Goesling  v.  Gross,  Kelley  &  Co.,  15  N.  M.  725,  113  Pac. 
608,  holding  allegations  of  time  need  not  be  proven  with  precision. 

Objections  for  variance  are  too  late  if  first  raised  on  appeal. 
Approved  in  Bragg  v.  Metropolitan  St.  Ry.  Co.,  192  Mo.  538,  91  S.  W. 
535,  not  error  to  instruct  jury  that  damages  limited  to  those  complained 
of  where  pleadings  did  not  embrace  all  of  evidence  not  excepted  to; 
Duncan  v.  Holder,  15  N.  M.  330, 107  Pac.  687,  holding  objection  to  vari- 
ance waived  if  not  taken  daring  trial. 

Evidence  of  title  improperly  admitted  in  tort  action,  being  imma- 
terial, is  not  reversible  error. 

Approved  in  Radcliffe  v.  Chavez,  15  N.  M.  263,  110  Pac.  700,  holding . 
admission  of  evidence  not  error  where  court  did  not  consider  same. 

Department  of  agriculture  officers  held  competent  experts  on  cattle 
disease,  though  never  in  district* 

Approved  in  Perkins  v.  United  States,  228  Fed.  419,  holding  error  to 
instruct  that  medical  testimony  is  of  low  value  unless  based  on  personal 
experience ;  State  v.  Main,  69  Conn.  141,  61  Am.  St.  Rep.  43,  36  L.  R.  A. 
629,  37  Atl.  85,  deputy  commissioner  of  "peach  yellows'1  may  testify 
as  an  expert'  in  prosecution  for  violation  of  statute. 

Distinguished  in  Naftzger  v.  United  States,  200  Fed.  500, 118  C.  C.  A. 
598,  holding  evidence  of  robbery  of  postoffices  is  inadmissible  in  prose- 
cution for  receiving  stolen  stamps. 

One  knowing  his  cattle  have  infections  disease  is  bound  to  prevent 
its  communication  to  others. 

Approved  in  O'Connor  v.  Armour  Packing  Co.,  158  Fed.  246,  14  Ann. 
Gas.  66,  15  L  R.  A.  (N.  S.)  812,  85  C.  C.  A.  459,  applying  rule  where 
employee  was  required  to  dress  carcass  of  diseased  calf;  Puis  v.  Horn- 
beck,  24  Okl.  293,  138  Am,  St.  Rep.  883,  29  L.  R.  A.  (N.  S.)  202;  103 
Pac.  667,  holding  one  having  no  knowledge  of  cattle  being  diseased,  is 
not  guilty  of  fraudulent  concealment;  Croff  v.  Cresse,  7  Okl.  416,  54 
Pac.  561,  one  who  ships  cattle  from  quarantined  district  after  being 
notified  by  officers,  liable  t  for  all  damages  resulting. 

Liability  of  owner  of  animals  for  communication  of  disease  by  them 
to  other  animals.    Note,  15  Ann.  Oas.  1004,  1005,  1006. 

Practice  of  multiplying  assignments  of  error,  disapproved. 
Approved  in  Gallegos  v.  Sandoval,  15  N.  M.  222,  106  Pac.  374,  apply- 
ing principle;  Robinson  v.  Palatine  Ins,  Co.,  11  N.  M.  173,  66  Pac.  536, 
in  action  on  insurance  policy,  instruction  that  requirements  satisfied 
not  error  when  failure  to  show  proof  of  loss  due  to  company's  agent; 
American  Foundry  etc.  Co.  v.  Board  of  Education,  131  Wis.  233,  110 
N.  W.  408,  holding  where  errors  are  numerous  few  of  them  need  be  con- 
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sidered ;  Olwell  v.  Skobis,  126  Wis.  316,  106  N.  W.  779,  no  error  to  per- 
mit oculist  to  testify  as  to  treatment  in  action  for  loss  of  an  eye; 
Werner  v.  Chicago  etc.  R.  R.  Co.,  105  Wis.  307r  81  N.  W.  418,  holding 
error  assigned  that  witness  testified  in  damage  suit  that  city  was  mainly 
situated  on  one  side  of  defendant's  tracks  need  not  be  considered;  New 
Jersey  Zinc  Co.  v.  Lehigh  Zinc  Co.,  59  N.  J.  L.  190,  35  Atl.  916,  Laird 
v.  Upton,  8  N.  M.  413,  45  Pac.  1011,  and  Padilla  v.  Territory,  8  N.  M. 
565,  45  Pac.  1120,  all  holding  instruction  not  shown  excepted  to  cannot 
be  reviewed  on  appeal;  Borrego  v.  Territory,  8  N.  M.  484,  46  Pac.  359, 
reaffirming  disapproval. 

163  U.  S.  485-491,  41  L.  Ed.  886,  16  Sup.  Ot.  1109,  UNION  PAO.  BY.  CO. 
y.  JAMES. 

Only  issue  being  whether  frog  was  properly  blocked  at  time  of  acci- 
dent, want  of  instructions  as  to.  previous  unblocking,  is  not  ground  for 
reversal. 

Approved  in  Cooper  v.  Baltimore  etc.  R.  Co.,  159  Fed.  84,  14  Ann. 
Cas.  693,  16  L.  R.  A.  (N.  S.)  715,  86  C.  C.  A.  272,  allowing  recovery  for 
one  being  dragged  into  block;  McCauley  v.  Southern  Ry.  Co.,  10  App. 
D.  C.  564,  holding  railroad  not  liable  for  injury  on  account  of  locomotive 
coming  loose;  St.  Louis  etc.  R.  Co.  v.  Long,  41  Okl.  201,  Ann.  Gas.  1915C, 
432,  137  Pac.  1166,  holding  omission  to  block  frogs  is  not  negligence  as 
matter  of  law. 

Distinguished  in  Wabash  R.  Co.  v.  Kithcart,  149  Fed.  110,  9  Ann.  Oas. 
497,  79  C.  C.  A.  150,  where  authorities  differ  as  to  whether  frog  should 
be  blocked,  defendant's  failure  to  do  so  not  actionable  negligence. 

Employer's  liability  to  servants  for  want  of  blocking  at  switches. 
Note,'  48  L.  R.  A.  69.  71. 

Servant's  assumption  of  risk  from  latent  danger  or  defect.    Note, 
17  L.  R.  A.  (N.  S.)  85. 

163  V.  8.  491-498,  41  L.  Ed.  239,  16  Sup.  Ot.  1093,  MISSOURI  ETC.  BY. 
OO  v.  COOK. 

Filing  of  map  of  surveyed  line  of  Missouri  etc.  railroad,  fixed  the 
route  within  meaning  of  act  of  1866. 

Approved  in  Nielsen  v.  Northern  Pac.  R.  Co.,  184  Fed.  603,  106 
C.  C.  A.  581,  holding  settler  on  land  between  time  of  grant  and  location 
takes  same  subject  to  prior  right  of  railroad;  Standard  Oil  Co.  v.  Cook, 
63  Kan.  866,  66  Pac.  1000,  holding  defendant  cannot  defend  in  eject- 
ment as  lessee  of  railroad  company  as  to  land  outside  right  of  way  as 
settled  by  railroad  map. 

Filing  of  map  under  Kansas  railroad-aid  act  of  1866,  secured  with- 
drawal of  lands,  and  location  of  line. 

Approved  in  H.  A.  &  L.  D.  Holland  Co.  v.  Northern  Pac.  Ry.  Co.,  214 
Fed.  924,  131  C.  C.  A.  216,  reaffirming  principle;  §tuart  v.  Union  Pac 
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R.  Co.,  178  Fed.  759, 103  C.  C.  A.  89,  and  Stuart  v.  Union  Pacific  R.  R. 
Co.,  227  U.  S.  363,  57  L.  Ed.  643,  33  Sup.  Ct.  338,  both  holding  right  of 
way  need  not  be  used  to  its  full  width;  Missouri  etc.  Ry.  Co.  v.  Watson, 
74  Kan.  605,  87  Pac.  690,  holding  title  to  right  of  way  could  not  be 
acquired  by  adverse  possession;  dissenting  opinion  in  Union  Pac.  R.  Co. 
v.  City  of  Greeley,  189  Fed.  24,  110  C.  C.  A.  571,  majority  holding  rail- 
road might  lose  title  to  its  right  of  way  by  acquiescence  in  its  use  for 
number  of  years. 

168  U.  8.  499-504,  41  L.  Ed.  i4t,  It  Sup.  Ot.  1071,  UNITED  STATES 
T.  ALLEN. 

Customs  Act  of  1890  did  not  continue  In  force,  prior  right  to  draw- 
tack  on  bituminous  coal  used  on  coast  steamers. 

Approved  in  Wheeler  v.  United  States,  75  Fed.  656,  importer  is  not 
entitled  to  drawback  on  improved  bottles  and  corks  re-exported  with 
American  beer. 

Implied  repeal  of  statute  by  code,  revision  or  re-enactment.    Note, 
5  Ann.  Gas.  202. 

168  U.   S.   604-590,  41  L.  Ed.  844,   It  Sup.  Ot.   1076,  WARD  v.  BAOB 
HORSE. 

Treaty  with  Indians  may  be  superseded  by  act  of  Congress  admitting 
State  to  Union. 

Approved  in  McCabe  v.  Atchison  etc.  Ry.  Co.,  186  Fed.  969,  109 
C.  C.  A.  110,  and  McCabe  v.  Atchison  etc.  Ry.  Co.,  235  U.  S.  159,  59 
L.  Ed.  173,  35  Sup.  Ct.  69,  both  holding  State  may  require  separate 
coaches  for  white  and  colored  people;  Coyle  v.  Smith,  28  Okl.  146,  113 
Pac.  955,  Smith  v.  State  ex  rel.  Hepburn,  28  Okl.  239,  113  Pac.  934, 
and  Coyle  v.  Smith,  221  U.  S.  573,  576,  55  L.  Ed.  860,  861,  31  Sup.  Ct. 
688,  all  holding  Congress  could  not  provide  that  capital  of  Oklahoma  be 
temporarily  at  Guthrie;  Gearlds  v.  Johnson,  183  Fed.  619,  623,  625, 
holding  admission  of  State  of  Minnesota  superseded  Chippewa  Treaty 
of  1855;  United  States  v.  United  States  Express  Co.,  180  Fed.  1011, 
holding  State  of  Oklahoma  could  legislate  regarding  introduction  of 
intoxicating  liquors  into  Indian  Territory;  Williams  v.  Johnson,  32  Okl. 
256,  122  Pac.  488,  holding  Congress  is  sole  judge  as  to  propriety  of 
modifying  treaty ;  Higgins  v.  Brown,  20  Okl.  416,  425, 1  Okl.  Cr.  92, 101, 
94  Pac.  727,  731,  holding  District  Court  of  Oklahoma  had  jurisdiction 
over  crimes  committed  in  Indian  Territory  before  its  admission;  Frantz 
v.  Autry,  18  Okl.  592,  91  Pac.  203,  holding  equity  cannot  enjoin  submis- 
sion of  Constitution  to  vote  of  people ;  Huff  v.  State,  9  Okl.  Cr.  681,  133 
Pac.  267,  upholding  conviction  for  trafficking  in  intoxicating  liquor  in 
State  of  Oklahoma. 

Distinguished  in  Ex  parte  Webb,  225  U.  S.  683,  690,  56  L.  Ed.  1256, 
1269,  32  Sup.  Ct.  769,  holding  Congress  in  admitting  State  of  Oklahoma 
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might  reserve  to  itself  power  to  legislate  regarding  Indians  therein; 
dissenting  opinion  in  Coyle  v.  Smith,  28  Okl.  231, 113  Pac.  988,  majority 
holding  Congress  could  not  provide  that  capital  of  Oklahoma  be  tempo- 
rarily at  Guthrie. 

Indian  treaty,  conferring  hunting  rights  on  public  domain,  is  repealed 
by  admission  of  territory  to  Union. 

Approved  in  United  States  v.  McCullagh,  221  Fed.  293,  294,  and  State 
of  New  York  v.  Becker,  241  U.  S.  562,  60  L.  Ed.  1171,  36  Sup.  Ct.  705, 
both  holding  game  laws  are  within  province  of  State  legislature;  Lone 
Wolf  v.  Hitchcock,  187  U.  S.  566,  47  L.  Ed.  306,  23  Sup.  Ct.  221,  hold- 
ing Indian  treaty  could  not  limit  power  of  Congress  to  pass  Act  June 
6,  1900,  allotting  to  Indians  in  severalty  lands  held  in  common  in  reser- 
vation ;  Bolln  v.  Nebraska,  176  U.  Sr  88,  44  L.  Ed.  384,  20  Sup.  Ct.  289, 
holding  act  of  February  9, 1867,  admitting  Nebraska  on  equal  footing  with 
original  States  did  not  make  fifth  amendment,  requiring  indictment  in 
felony  cases,  applicable  in  Nebraska;  United  States  v.  Sandoval,  198 
Fed.  553,  holding  State  of  New  Mexico  could  legislate  regarding  traffic 
in  liquor  with  Pueblo  Indians ;  Wadsworth  v.  Boysen,  148  Fed.  774,  78 
C.  C.  A.  437,  agreement  by  which  government  undertakes  to  sell  lands 
for  Indians  may  be  amended  by  act  of  Congress  giving  preference  to 
original  lessees ;  United  States  v.  Cardish,  145  Fed.  245,  upholding  Act  of 
March  3,  1885,  c.  341,  §  9,  punishing  Indians  for  committing  certain 
crimes ;  Pablo  v.  People,  23  Colo.  137,  37  L.  R.  A.  638,  46  Pac.  637,  Utes 
are  amenable  to  State  laws  for  offenses  committed  without  reservations; 
Ex  parte  Crosby,  38  Nev.  395,  396,  149  Pac.  990,  991,  holding  State  could 
limit  catch  of  fish  to  ten  pounds;  People  v.  Becker,  215  N.  T.  46,  109 
N.  E.  117,  holding  Indian  violating  State  law  may  be  prosecuted  by 
State  providing  violation  occurred  outside  reservation ;  State  v.  Morrin, 
136  Wis.  555,  556,  117  N.  W.  1006,  1007,  holding  admission  of  Wiscon- 
sin to  Union  abrogated  treaty  with  Indians  regarding  right  to  hunt  and 
fish ;  State  v.  Towessnute,  89  Wash.  487,  154  Pac.  809,  holding  Yakima 
Indians'  had  no  exclusive  right  to  fish  in  streams  outside  reservation. 

Effect  of  ordinance  of  1787  on  States  carved  out  of  northwest  ter- 
ritory.   Note,  Ann.  Oas.  1915D,  946. 

Effect  of  admission  of  State  into  the  Union  upon  ordinance  of 
1787.    Note,  52  L.  R.  A.  (N.  S.)  307. 

Jurisdiction  to  punish  crimes  by  or  against  Indians.    Note,  L.  R.  A 
1915F,  589,  590. 

Miscellaneous.  Cited  in  Godfrey  v.  Iowa  Land  etc.  Co.,  21  Okl.  314, 95 
Pac.  800,  holding  member  of  Seminole  tribe  of  Indians  might  convey 
his  allotment. 

168  U.  8.  520-537,  41  L.  Ed.  250,  16  Sup,  Ot  1162,  INDIANA  T.  KEN- 
TUCKY. 

Not  cited. 
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183  U.  8.   637-564,  41  L  Ed.  256,  16  Sop.  Ct.   1138,  FLESSY  v.  FEB; 
GUSON.  , 

Fourteenth  Amendment  was  not  designed  to  secure  social  equality 
between  races. 

Approved  in  Butler  v.  Perry,  240  U.  S.  333,  60  L.  Ed.  674,  36  Sup.  Ct* 
259,  upholding  law  requiring  every  able-bodied  male  to  work  on  high-* 
ways  six  days  each  year  or  pay  three  dollars  in  lieu  thereof;  Clyatt 
v.  United  States,  197  U.  S.  218,  49  L.  Ed.  730,  25  Sup.  Ct.  429,  uphold- 
ing Rev.  Stats.,  §§  1990,  5526,  prohibiting  peonage;  Flood  v.  News  & 
Courier  Co.,  71  S.  C.  121,  50  S.  E.  640,  to  publish  in  newspaper  of  a 
white  man  that  he  is  a  negro  is  libel. 

/  Validity  of  intoxicating  liquor  statute  which  makes  distinction  be- 
tween races  with  respect  to  granting  of  license  or  otherwise. 
Note,  Ann.  Gas.  1916E,  171. 

Validity  of  statute  or  ordinance  prohibiting  persons  of  different 
race  or  color  from  living  in  same  locality.  Note,  47  L.  R.  A. 
(N.  8.)  1088. 

Police  power  must  be  reasonably  exercised,  net  for  oppression  of 
particular  class. 

Approved  in  Commonwealth  v.  Maletsky,  203  Mass.  248,  24  L.  R.  A. 
(N.  8.)  1168,  89  N.  E.  248,  refusing  to  sustain  ordinance  requiring 
license  for  junk  dealers;  McFarland  v.  Goins,  96  Miss.  75,  50  South. 
493,  holding  act  providing  for  establishment  of  agricultural  school  for 
white  youth  was  unconstitutional;  Smith  v.  State,  100  Tenn.  507,  41 
L.  R.  A.  435,  46  S.  W.  570,  upholding  requirement  for  separate  train 
accommodations  for  whites  and  negroes;  State  v.  Redmon,  134  Wis.  114, 
126  Am.  St  Rep.  1003,  15  Ann.  Gas.  408,  14  L.  R.  A.  (N.  8.)  229,  144 
N.  W.  143,  refusing  to  sustain  statute  requiring  unoccupied  upper  berths 
to  be  closed;  dissenting  opinion  in  McCully  v.  Chicago  etc.  Ry.  Co., 
212  Mo.  53,  110  S.  W.  727,  majority  refusing  to  uphold  statute  requir- 
ing railroads  to  furnish  free  transportation  to  shippers  of  livestock; 
dissenting  opinion  in  State  v.  Armour  &  Co.,  27  N.  D.  214,  145  N.  W. 
1047,  majority  upholding  statute  requiring  pails  of  lard  to  have  net 
weight  stamped  on  label. 

Legislature  has  large  discretion  as  to  reasonableness  of  police  regu- 
lations. 

Approved  in  Atchison  etc.  $.  &•  Co.  v.  Matthews,  174  U.  S.  105, 
48  L.  Ed.  913,  19  Sup.  Ct.  613,  upholding  law  including  attorney's  fees 
in  judgments  recoverable  from  railroads  for  fires  from  locomotives; 
Williams  v.  State,  85  Ark.  469,  122  Am.  St.  Rep.  47,  26  L.  R.  A.  (N.  8.) 
482,  108  S.  W.  840,  upholding  statute  regulating  solicitation  of  persons 
for  hotels;  State  v.  Standard  Oil  Co.,  218  Mo.  370,  116  S.  W.  1016, 
holding  State  may  guard  against  unlawful  combinations;  State  v.  Marble, 
72  Ohio  St.  34, 106  Am.  St.  Rep.  570,  70  L.  R.  A.  8S5,  73  N.  E.  1066,  up- 
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holding  act  of  April  14, 1900,  prohibiting  giving  Christian  Science  treat- 
ment for  fee;  Mehlos  v.  City  of  Milwaukee,  156  Wis.  598,  Ann.  Cas. 
19150, 1102,  51  L.  R.  A.  (N.  S.)  1009, 146  N.  W.  884,  holding  municipality 
may  regulate  public  dance-halls;  dissenting  opinion  in  Corrigan  v.  Kan- 
sas City,  211  Mo.  653,  111  S.  W.  126,  majority  holding  State  could 
exclude  churches  from  park  and  boulevard  assessments. 

Legislature  may  enact  police  laws  with  view  to  established  usages 
of  people. 

Approved  in  Waters-Pierce  Oil  Co.  v.  State,  19  Tex.  Civ.  App.  17, 
44  S.  W.  944,  upholding  acts  of  1889  and  1895  prohibiting  combinations 
restraining  trade. 

Separate  coach  law  for  whites  and  negroes  is  valid  police  regulation. 
Approved  in  McCabe  v.  Atchison  etc.  Ry.  Co.,  186  Fed.  969,  973,  109 
C.  C.  A.  110,  McCabe  v.  Atchison  etc.  Ry.  Co.,  235  U.  S.  160,  59  L.  Ed. 
178,  35  Sup.  Ct.  69,  Patterson  v.  Taylor,  51  Fla.  284,  40  South.  496, 
and  Wolfe  v.  Georgia  Ry.  etc.  Co.,  2  Ga.  App.  506,  58  S.  E.  902,  all  ap- 
plying principle;  Chiles  v.  Chesapeake  etc.  Ry.  Co.,  125  Ky.  309,  11 
L.  R.  A.  (N.  S.)  268,  101  S.  W.  389,  and  Chiles  v.  Chesapeake  etc.  Ry. 
Co.,  218  U.  S.  77,  78,  54  L.  Ed.  938,  939,  30  Sup.  Ct.  667,  both  holding 
congressional  inaction  is  foundation  for  regulation  of  carrier  separat- 
ing white  and  negro  interstate  passengers;  Chesapeake  etc.  R.  R.  Co. 
v.  Kentucky,  179  U.  S.  392,  393,  395,  45  L.  Ed.  246,  247,  248,  21  Sup.  Ct 
102,  103,  104,  following  construction  placed  by  Kentucky  court  upon 
Ky.  Stats.  1892,  §  1  (separate  coach  law),  in  upholding  same,  that  such 
law  applies  only  within  the  State;  Dastervignes  v.  United  States,  122 
Fed.  36,  58  C.  C.  A.  346,  upholding  rule  13  made  by  Secretary  of  In- 
terior, pursuant  to  Act  June  4,  1897,  prohibiting  pasturing  of  sheep 
and  goats  on  forest  reservation  lands  without  permits;  Bowie  v.  Bir- 
mingham etc.  Ry.  Co.,  125  Ala.  411,  27  South.  1020,  upholding  street 
railroad's  regulation  requiring  colored  passengers  to  occupy  front  and 
whites  to  occupy  rear  seats  in  carriages;  Dameron  v.  Bayless,  14  Ariz. 
183,  126  Pac.  274,  upholding  law  providing  for  separation  of  school 
children;  Wall  v.  Oyster,  36  App.  D.  C.  54,  31  L.  R.  A.  (N.  S.)  180, 
upholding  power  of  school  board  to  refuse  to  admit  colored  child  to 
schools;  Crooms  v.  Schad,  51  Fla.  175,  40  South.  499,  holding  law  re- 
quiring separation  would  not  apply  to  nurses  in  charge  of  children; 
Mobile  etc.  R.  Co.  v.  Spenny,  12  Ga.  App.  400,  408,  413,  414,  67  South. 
748,  750,  752,  holding  separation  act  applies  to  sheriff  in  charge  of 
colored  prisoner;  Reynolds  v.  Board  of  Education,  66  Kan.  692,  72  Pac. 
281,  upholding  Laws  1879,  c.  81,  p.  163,  empowering  boards  of  education 
in  cities  of  first  class  to  provide  separate  schools  for  whites  and  blacks; 
State  v.  Pearson,  110  La.  390,  34  South.  576,  upholding  La.  Act  1902, 
requiring  separate  but  equal  accommodations  for  white  and  colored 
passengers  on  street  cars  with  penalty  for  railroads  violating  same; 
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Harris  v.  City  of  Louisville,  166  Ky.  567,  177  S.  W.  475,  and  Hopkins 
v.  City  of  Richmond,  117  Va.  723,  724,  86  S.  E.  147,  both  holding  munici- 
pality may  segregate  residences  of  white  and  colored  persons;  Berea 
College  v.  Commonwealth,  123  Ky.  219,  124  Am.  St.  Rep.  844,  13 
Ann.  Cas.  337,  94  S.  W.  626,  upholding  statute  prohibiting  white  and 
colored  persons  being  taught  in  same  school ;  State  ex  rel.  Tax  Collector 
v.  Falkenheiner,  123  La.  623,  49  South.  216,  upholding  law  requiring 
separate  bars  for  white  and  colored  folks;  Johnson  v.  Board  of  Edu- 
cation, 166  N.  C.  475,  476,  L.  R.  A.  1915A,  828,  82  S.  E.  835,  and  Tucker 
v.  Blease,  97  S.  C.  329,  Ann.  Cas.  1916C,  796,  81  S.  E.  674,  both  holding 
school  trustees  could  provide  separate  school  for  children  of  union  of 
white  person  and  one  having  less  than  one-eighth  negro  blood;  Morri- 
son v.  State,  116  Tenn.  546,  549,  552,  95  S.  W.  497,  498,  upholding 
Tennessee  statute  to  this  effect;  Brinkley  v.  Louisville  etc.  R.  R.  Co.; 
95  Fed.  355,  reaffirming  rule ;  Smith  v.  State,  100  Tenn.  503,  41  L.  R.  A. 
434,  46  S.  W.  569,  upholding  law  requiring  railroads  to  provide  equal  sep- 
arate accommodations  for  whites  and  negroes;  dissenting  opinion  in  Ohio 
Valley  Ry.  Co.  v.  Lauder,  104  Ky.  455, 456, 47  S.  W.  882,  883,  majority  up- 
holding Act  1892,  known  as  "separate  coach  law,"  requiring  separate 
coaches  for  negroes  and  whites. 

Distinguished  in  The  Roanoke,  189  U.  S.  198,  47  L.  Ed.  774,  23 
Sup.  Ct.  494,  holding  unconstitutional  as  encroachment  upon  maritime 
jurisdiction  Wash.  Code,  for  creating  preferred  lien  on  ocean-going 
vessels  for  materials  furnished;  State  v.  Gurry,  121  Md.  545,  547,  548, 
Ann.  Gas.  1915B,  957,  47  L.  R.  A.  (N.  S.)  1087,  88  Atl.  551,  552,  and 
Georgia  Portland  Cement  etc.  Co.  v.  Jackson,  143  Ga.  201,  203,  204, 
Ann.  Cas,  1916E,  1151,  L.  R.  A.  1915D,  684,  84  S.  E.  459,  460,  both  re- 
fusing to  uphold  law  prohibiting  white  and  colored  persons  residing 
in  same  block;  Ohio  Valley  Ry.  Co.  v.  Lauder,  104  Ky.  447,  47  S.  W. 
348,  upholding  Act  1892,  requiring  separate  coaches  for  negroes  and 
whites ;  Hart  v.  State,  100  Md.  602,  603,  610,  615,  60  Atl.  458,  461,  463, 
statute  requiring  carriers  to  furnish  separate  cars  for  white  and  colored 
passengers  and  penalizing  passengers  refusing  to  occupy  car  assigned 
is  void  as  to  interstate  passengers;  dissenting  opinion  in  McCabe  v. 
Atchison  etc.  Ry.  Co.,  186  Fed.  9&0,  981,  109  C.  C.  A.  110,  majority 
upholding  statute  of  Oklahoma  separating  white  and  colored  passengers; 
dissenting  opinion  in  Mobile  etc.  R.  Co.  v.  Spenny,  12  Ga.  App.  379, 
380,  67  South.  741,  majority  holding  Separation  Act  applies  to  sheriff 
in  charge  of  colored  prisoner. 

Statute  requiring  separation  of  races  as  applicable  to  interstate 
passengers.    Note,  Ann.  Gas.  1915B,  617. 

Right  of  passenger  to  damages  for  being  compelled  to  ride  in  car 
designed  for  persons  of  another  color  or  race.  Note,  Ann.  Gas. 
1913E,  521, 
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r      Liability  for  placing  white  passenger  in  car  f6r  eolored  persons. 
Note,  2  L.  R.  A.  (N.  S.)  1109. 

Validity  of  statute  requiring  contract  providing  for  commission 
for  sale  of  realty  to  be  in  writing.    Note,  Ann.  Gas.  1913C,  728. 

163  U.  8.  064-611,  41  L.  Ed.  265,  16  Sup.  Ot.  1173,  UNION  PAO.  BY. 
OO.  v.  CHICAGO  ETC.  BY.  CO. 

Railroad  corporations  possess  powers  conferred  and  those  fairly  In- 
cident. 

(  Approved  in  California  Sav.  Bank  v.  Kennedy,  167  U.  S.  367,  42 
L.  Ed.  200, 17  Sup.  Ct.  833,  by  Federal  role,  corporation  may  plead  ultra 
vires;  Cumberland  Tel.  etc.  Co.  ▼.  Evansville,  127  Fed.  190,  holding 
telephone  company  organized  under  Illinois  laws  empowering  it  to  hold 
and  convey  necessary  property  cannot  sell  all  its  property  and  fran- 
chises; First  Nat.  Bank  v.  American  Nat.  Bank,  173  Mo.  159,  72  S.  W. 
1061,  holding,  under  U.  S.  Rev.  Stats.,  §  5136,  national  bank  has  no 
power  to  guarantee  payment  of  draft  on  its  customer  and  may  plead 
ultra  vires. 

Railroad  contract  disabling  it  from  its  public  duties  is  not  enforce- 
able by  doctrine  of  estoppel. 

'  Approved  in  United  States  v.  Union  Pacific  R.  R.  Co.,  226  U.  S.  92, 
87  L.  Ed.  135,  33  Sup.  Ct.  53,  holding  acquisition  by  Union  Pacific  Rail- 
road Company  of  line  of  Southern  Pacific  Railroad  was  combination 
in  restraint  of  interstate  trade;  California  Bank  v.  Kennedy,  167  U.  S. 
371,  42  L.  Ed.  201,  17  Sup.  CE"  835,  one  national  bank  purchasing  stock 
ot  another;  Louisville  etc.  Ry.  Co.  v.  Louisville  Trust  Co.,  174  U.  S.  567, 
48  L.  Ed.  1089,  19  Sup.  Ct.  823,  where  one  railroad  corporation  guar- 
anteed bonds  of  another;  De  La  Vergne  Refrigerating  Co.  v.  German 
Sav.  Ins.,  175  U.  S.  59,  44  L.  Ed.  71,  20  Sup.  Ct.  25,  it  is  not  within 
general  corporation  powers  to  purchase  stock  of  other  corporations  to 
control  their  management;  Park  Hotel  Co.  v.  Fourth  Nat.  Bank,  86 
Fed.  747,  applying  rule  to  making  of  accommodation  paper  by  corpora- 
tion ;  Bowen  v.  Needles  Nat.  Bank,  94  Fed.  930,  36  C.  C.  A.  553,  ultra 
vires  contract  of  national  bank  cannot  be  ratified  on  ground  of  estoppel; 
Northern  Pac.  Ry.  Co.  v.  North  American  Tel.  Co.,  230  Fed.  349,  359,  hold- 
ing railroad  may  allow  telegraph  company  to  use  its  right  of  way; 
^tarcy  v.  Guanaprato  Development  Co.,  228  Fed.  154,  holding  where 
corporation  receives  money  on  ultra  vires  contract,  through  third  per- 
son, it  is  not  liable  thereon;  H.  A.  &  L.  D.  Holland  Co.  v.  Northern 
Pac.  Ry.  Co.,  214  Fed.  927,  131  C.  C.  A.  216,  holding  railroad  could  not 
by  any  act  of  dedication  vest  public  with  interest  in  right  of  way; 
Malvern  etc.  R.  Co.  v.  Chicago  etc.  Ry.  Co.,  182  Fed.  689,  holding  rail- 
road cannot  repudiate  contract  for  division  of  rate  on  account  of  opinion 
of  commerce  commission  in  proceeding  to  which  neither  was  a  party; 
Clough  v.  Grand  Trunk  etc.  Ry.  Co.,  155  Fed.  84,  11  L.  R.  A.  (N.  S.) 
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446,  85  C.  C.  A.  1,  holding  carrier  may  furnish  motive  power  to  circus 
owning  its  own  cars;  Pike's  Peak  Power  Co.  v.  Colorado  Springs,  105 
Fed.  13,  44  C.  C.  A.  333,  upholding  ordinance  granting  right  to  use 
city  water  system  for  twenty-five  years,  providing  grantee  should  return 
same  unimpaired  and  enlarged;  First  Nat.  Bank  v.  Henry,  159  Ala. 
398,  49  South.  108,  holding  bank  cannot  avoid  liability  to  depositor 
on  plea  of  having  received  deposit  ultra  vires;  Texarkana  etc.  Ry.  Co. 
v.  Bemis  Lumber  Co.,  67  Ark.  549,  55  S.  W.  947,  holding  company  liable 
on  note  signed  by  president  as  president,  contents  of  which  he  used  for 
own  purposes;  Taylor  v.  Florida  East  Coast  Ry.  Co.,  54  Fla.  647,  649, 
127  Am.  St  Rep.  155,  14  Ann.  Gas.  472,  16  L.  R.  A.  (N.  S.)  307,  45 
South.  578,  holding  railroad  will  be  bound  by  contract  to  run  spur-track 
to  hotel;  Evansville  etc.  Ry.  Co.  v.  Evansville  etc.  Elec.  Ry.  Co.,  50 
Ind.  App.  511,  514,  98  N.  E.  652,  653,  'holding  railroads  could  not  con- 
tract so  as  to  stifle  competition;  Interstate  Trust  etc.  Co.  v.  Reynolds, 
127  La.  206,  53  South.  525,  holding  bank  cannot  be  party  to  contract 
of  partnership  for  building  of  levees;  Johnson  v.  Johnson  Bros.,  108 
Me.  288,  Ann.  Caa.  1913A,  1303,  80  Atl.  747,  holding  corporation  not 
bound  by  endorsement  of  accommodation  paper  made  for  benefit  of 
third  persons ;  Paige  v.  Schenectady  Ry.  Co.,  178  N.  Y.  115,  50  N.  E.  217, 
receiver  of  street  railway  appointed  to  operate  road  cannot  consent 
to  its  abandonment;  White  v.  Commercial  &  Farmers'  Bank,  66  S.  C. 
504,  45  S.  E.  99,  holding  corporation  chartered  under  general  laws 
prohibiting  use  of  its  funds  directly  or  indirectly  in  banking  operations 
not  liable  to  bank  creditors  on  stock  subscribed  and  paid  for  by  such 
corporation  on  which  it  has  collected  dividends;  Edwards  v.  City  of 
Cheyenne,  19  Wyo.  166,  114  Pac.  693,  upholding  right  of  city  to  con- 
demn land  for  waterworks. 

Right  to  transfer  or  mortgage  privilege  to  use  streets  for  quasi- 
public  purposes.    Note,  47  L.  R.  A.  88. 

Character  of  contract  Is  not  determined  by  name  given  It 
Approved  in  Young  v.  Canada  etc.  S.  S.  Co.,  211  Mass.  456,  97  N.  E. 
1099,  holding  committee  of  corporation  might  make  contract  of  employ- 
ment. 

Bailroad  allowing  another  to  run  trains  on  Its  tracks,  under  former's 
direction,  Is  trackage  agreement,  not  a  lease. 

Approved  in  Grand  Trunk  etc.  Ry.  Co.  v.  Chicago  etc.  Ry.  Co.,  141 
Fed.  795,  798,  802,  73  C.  C.  A.  43,  part  of  cotenants  of  belt  line  cannot 
compel  others  to  use  the  line  under  agreement  which  gives  right  but 
imposes  no  obligation  to  use. 

Railroad  may  give  another  trackage  rights  without  express  statutory 
authority.   * 

Approved  in  Galveston  etc.  Ry.  Co.  v.  Peunefather,  59  Tex;  CJv:  643> 
126  S.  W.  951,  holding  company  enjoying  trackage  privileges  was  not 
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agent  of  other  company;  State  v.  Trinity  etc.  Ry.  Co.,  56  Tex.  Civ. 
432,  120  S.  W.  1125,  holding  order  of  railroad  commission  requiring 
company  to  ran  one  train  per  day  did  not  apply  to  company  haying 
trackage  privileges  only. 

Pacific  railroad  acts  required  that  other  companies  be  allowed  to  use 
Omaha  bridge. 

Approved  in  Union  Pacific  R.  R.  Co.  v.  Mason  City  etc.  R.  R.  Co., 
222  U.  S.  240,  246,  248,  249,  261,  56  L.  Ed.  181,  183, 184,  186,  32  Sup.  Ct 
86,  and  Union  Pac.  R.  Co.  v.  Mason  City  etc.  R.  Co.,  165  Fed.  847,  91 
C.  C.  A.  530,  both  applying  principle;  Stone  v.  Southern  Illinois  etc. 
Bridge  Co.,  206  U.  S.  274,  51  L.  Ed.  1061,  27"  Sup.  Ct.  615,  holding  land 
comprising  approaches  to  bridge  may  be  condemned;  Union  Pac.  R,  R. 
Co.  v.  Mason  City  etc.  R.  R.  Co.,  199  U.  S.  164,  165,  50  L.  Ed.  187,  26 
Sup.  Ct.  19,  purchaser  of  railroad  at  foreclosure  sale  subject  to  16  Stat. 
430,  though  mortgage  antedated  passage  of  act;  Union  Pac.  Ry.  Co.  v. 
Mason  City  etc.  Ry.  Co.,  128  Fed.  233,  234,  235,  237,  239,  243,  64  C.  C.  A. 
348,  affirming  decree  permitting  appellee  to  use  jointly  with  appellant 
latter  fs  railway  bridge  across  Missouri  and  certain  tracks  on  terms 
specified;  Michigan  Cent.  R.  R.  Co.  v.  Pere  Marquette  R.  R.  Co.,  128 
Mich.  347,  87  N.  W.  726,  sustaining  contract  granting  right  to  use 
grantor's  road  in  common,  but  prohibiting  grantee  from  receiving  freight 
to  be  delivered  east  of  certain  point ;  Northern  Pae.  Ry.  Co.  v.  Wisconsin 
Cent.  Ry.  Co.-,  117  Minn.  228,  230, 135  N.  W.  987,  applying  rule  to  North- 
ern Pacific  bridge  over  St.  Louis  River. 

Corporations'  contract  is  not  invalid  because  one's  charter  expires 
before  its  termination. 

Approved  in  Burnes  v.  Burnes,  132  Fed.  498,  holding  that  Burnes 
Estate  Company  could  purchase  its  stock  and  pay  in  annuities  for  life 
of  vendors ;  Brown  v.  Schleier,  118  Fed.  984,  55  C.  C.  A.  475,  upholding 
lease  by  national  bank  for  ninety-nine  years ;  Hill  v.  Atlantic  etc.  R.  Co., 
143  N.  C.  569,  9  L.  R.  A.  (N.  S.)  606,  55  S.  £.  865,  holding  lease  not 
invalid  because  extending  beyond  time*  for  expiration  of  corporation. 

Circuit  Court  of  Appeals'  judgment  is  not  error  because  ignoring  Cir- 
cuit Court  error,  not  complained  of. 

Approved  in  Louisville  etc.  Ry.  Co.  v.  Louisville  Trust  Co.,  78  Fed. 
662,  certiorari  awarded  by  Supreme  Court  does  not  restore  jurisdiction 
to  Circuit  Court. 

Railroad,   although  a  Federal  corporation,  may  operate  other  lines, 
where  permitted  by  State  and  subserving  public  interests. 

Approved  in  Union  Pac.  Ry.  Co.  v.  Chicago  etc.  Ry.  Co.,  164  HI.  105, 
45  N.  E.  494.  following  rule. 
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Corporate  contract  properly  executed,  authorized  by  executive  com* 
mittee  and  ratified  by  stockholders,  does  not  need  directors'  action. 

Approved  in  Canada  etc.  S.  S.  Co.  v.  Flanders,  145  Fed.  879,  76 
C.  C.  A.  1,  two  members  of  executive  committee  elected  by  directors  can, 
in  absence  of  third  member,  appoint  agent  of  ordinary  character. 

Necessity  of  action  by  directors  to  validate  corporate  act.    Note, 
Ann.  Gas.  19120,  302. 

Government  directors  of  Union  Pacific  have  no  peculiar  powers,  dif- 
fering from  others. 

Approved  in  United  States  v.  Union  Pacific  R.  B.  Co.,  226  U.  S.  475, 
57  L.  Ed.  308,  33  Sup.  Ct,  162,  discussing  method  of  dissolving  unlawful 
merger  of  Union  Pacific  Railroad  Co.  with  Southern  Pacific  Railway; 
Fitzpatrick  v.  O'Neill,  43  Mont.  564,  Ann.  Oaa.  1912C,  296,  118  Pao. 
276,  holding  issue  of  stock  may  be  made  to  director  in  payment  of 
services  rendered. 

Specific  performance  of  trackage  agreement  between  railroads  may 
be  enforced. 

Approved  in  Texas  Co.  v.  Central  Fuel  Oil  Co.,  194  Fed.  10,  17,  18, 
114  C.  C.  A.  21,  holding  contract  to  furnish  oil  to  pipe-line  will  be 
specifically  enforced;  Henry  L.  Doherty  &  Co.  v.  Rice,  186  Fed.  215, 
holding  equity  would  restrain  use  of  stock  pending  suit  for  specific 
performance  of  its  transfer;  St.  Louis,  K.  C.  &  C.  ft.  Co.  v.  Wabash 
R.  Co.,  152  Fed.  862,  81  C.  C.  A.  643,  holding  equity  will  allow  use  of 
right  of  way  on  equitable  terms;  Columbia  Ave.  Sav.  Fund  etc.  Co.  v. 
Dawson,  130  Fed.  176,  where  city  granted  plaintiff  exclusive  franchise 
and  agreed  to  pay  hydrant  rental  for  period  of  years,  plaintiff  may 
compel  performance;  Indianapolis  Northern  Traction  Co.  v.  Essington, 
54  Ind.  App.  291,  99  N.  E.  758,  compelling  railroad  to  construct  proper 
approaches  to  crossings;  Cincinnati  etc.  R.  R.  v.  Wall,  48  Ind  App. 
612,  96  N.  E.  391,  holding  equity  will  enforce  covenant  of  railroad  com- 
pany to  maintain  fence  along  right  of  way ;  Neal  v.  Parker,  98  Md.  270, 
57  Atl.  214,  specific  performance  of  contract  to  sell  lumber  decreed 
under  Code  Pub.  Gen.  Laws,  art.  XVI,  §  199 ;  Blair  v.  St.  Louis  etc.  Ry. 
Co.,  92  Mo.  App.  557,  holding  there  is  nothing  difficult  of  performance  to 
carry  out  agreement  to  build  water-gate  and  a  passway  for  cattle  un- 
derneath defendant 's  tracks;  American  Elec.  Works  v.  Barley  Dup. 
Co.,  26  R.  I.  297,  58  Atl.  977,  where  defendant  places  patented  machin- 
ery in  plaintiff's  factory,  agreeing  not  to  remove  same,  he  will  be  en- 
joined from  doing  so  after  plaintiff  acts  on  agreement;  Lone  Star  Salt 
Co.  v.  Texas  Short  Line  Ry.  Co.,  99  Tex.  447,  3  L.  R.  A.  (N.  S.)  828, 
90  S.  W.  867,  holding  contract  to  deliver  sixty-six  per  cent  of  output 
of  factory  did  not  require  continuous  delivery;  Kipp  v.  Laun,  146  Wis. 
603,  604,  131  N.  W.  422,  holding  fact  that  time  for  performance  of 
XVH— 46 
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v.  Blanton,  111  Va.  661,  37  L.  R.  A.  (N.  S.)  923,  69  S.  E.  1050,  holding 
trustee  in  bankruptcy  bound  by  decree  against  bankrupt. 

163  U.  8.  625-631,  41  L.  Ed.  287,  16  Sup.  Ot.  1073,  UNITED  STATES  T. 

PEBKIN8. 

State  may  tax  bequests  In  United  States. 
Approved  in  Snyder  v.  Bettman,  190  U.  S.  250,  47  L.  Ect  1036,  23 
Sup.  Ct.  803,  upholding  succession  tax  imposed  by  War  Revenue  Act 
1898  on  bequests  to  municipalities  for  public  purposes. 

Distinguished  in  dissenting  opinion  in  Snyder  v.  Bettman,  190  IT.  S. 
256,  257,  47  L.  Ed.  1038,  23  Sup.  Ct.  805,  806,  majority  upholding  suc- 
cession tax  imposed  by  War  Revenue  Act  1898  upon  bequests  to  munici- 
palities for  public  purposes. 

Tax  on  Inheritance  is  not  on  property  but  on  its  transmission. 
Approved  in  Keeney  v.  Comptroller  of  State  of  New  York,  222  U.  S. 
533,  38  L.  R.  A.  (N.  S.)  1139,  58  L.  Ed.  304,  32  Sup.  Ct.  105,  holding  State 
may  tax  deed  intended  to  take  effect  on  death  of  grantor;  Chanler  v. 
Kelsey,  205  U.S.  478,  51  L.  Ed.  888,  27  Sup.  Ct.  550,  holding  State  may 
tax  exercise  of  power  of  appointment;  Cahen  v.  Brewster,  203  U.  S. 
550,  51  L.  Ed.  313,  27  Sup.  Ct.  174,  holding  devise  subject  to  tax  al- 
though testator  died  before  passage  of  inheritance  tax  law;  South 
Carolina  v.  United  States,  199  U.  S.  458,  50  L.  Ed.  268,  26  Sup.  Ct.  110, 
when  State  sells  intoxicating  liquor,  selling  agents  must  pay  excise  tax 
under  Rev.  Stats.,  §§3140,  3232,  3244;  Snyder  v.  Bettman,  190  U.  S. 
250,  251,  47  L.  Ed.  1036,  23  Sup.  Ct.  803,  804,  upholding  succession  tax 
of  War  Revenue  Act  1898  imposed  upon  bequests  to  municipalities  for 
public  purposes;  Blackstone  v.  Miller,  188  U.  S.  205,  47  L.  Ed.  445, 
23  Sup.  Ct.  278,  upholding  imposition,  under  New  York  inheritance  law, 
of  tax  on  transfer  under  will  of  nonresident  of  debts  due  decedent 
from  residents  of  State ;  Plummer  v.  Coler,  178  U.  S.  125,  129,  133,  134, 
137,  44  L.  Ed.  1004,  1006,  1007,  1008,  1009,  20  Sup.  Ct.  832,  833,  834, 
836,  837,  holding  legacy  of  United  States  bonds  not  exempted  from 
inheritance  tax  laws  by  Act  of  1870  exempting  bonds  from  taxation; 
Knowlton  v.  Moore,  178  U.  S.  53,  55,  58,  44  1.  Ed.  975,  976,  20  Sup.  Ct. 
752,  753,  754,  upholding  tax  on  legacies  imposed  by  War  Revenue  Act 
1898;  Ruckgaber  v.  Moore,  104  Fed.  951,  31  Civ.  Proc.  R.  310,  holding 
legacy  tax  of  War  Revenue  Act  of  1898  does  not  apply  to  bequest  of 
personalty  made  to  alien  daughter  of  citizen  of  France;  People  v.  Grif- 
fith, 245  111.  536,  92  N.  E.  315,  holding  tax  applies  to  property  of  non- 
resident decedents  found  in  State;  Stone  v.  Elliott,  182  Ind.  462,  106 
N.  E.  713,  holding  widow  on  remarriage  cannot  alienate  land  received 
from  previous  marriage ;  In  re  Estate  of  Adams,  167  Iowa,  391,  L.  R.  A. 
1915C,  95,  149  N.  W.  535,  holding  securities  cannot  be  removed  out 
of  State  so  as  to  defeat  tax;  In  re  Stone's  Estate,  132  Iowa,  140,  10 
Ann.  Gas.  1033,  109  N.  W.  457,  holding  tax  is  collectible  from  each 
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share ;  State  y.  Mollier,  96  Kan.  519, 152  Pac.  773,  holding  devise  made 
under  contract  is  subject  to  tax;  Bosworth  v.  Batterton,  159  Ky.  774, 
169  S.  W.  507,  holding  county  attorney  not  entitled  to  compensation 
for  collection  of  inheritance  tax;  Booths'  Exr.  v.  Commonwealth,  130 
Ky.  101,  S3  L.  R.  A.  (N.  S.)  592,  113  S.  W.  64,  holding  State  may  pro- 
vide progressive  form  of  tax;  Washington  County  Hospital  Assn.  v. 
Mealey's  Estate,  121  Md.  281,  Ann.  Cas,  1915B,  1050,  48  L.  R.  A. 
(N.  S.)  373,  88  Atl.  139,  holding  devise  to  hospital  association  was 
taxable;  Opinion  of  the  Justices,  196  Mass.  625,  85  N.  E.  554,  refusing 
to  allow  tax  on  sales  of  certificates  of  stock;  Hooper  v.  Bradford,  178 
Mass.  97,  59  N.  E.  678,  holding  value  of  property  for  purpose  of  tax, 
under  Stats.  1891,  is  its  value  on  testator's  death,  not  at  distribution; 
Hooper  v.  Shaw,  176  Mass.  191,  57  N.  E.  362,  holding  legacy  tax  im- 
posed by  War  Revenue  Act  1898  is  deducted  from  property  subject 
to  succession  tax  imposed  by  Massachusetts  Act  1891;  In  re  Rogers' 
Estate,  149  Mich.  307,  119  Am.  St  Rep.  677,  11  L.  R.  A.  (N.  S.)  1134, 
112  N.  W.  932,  holding  mortgages  and  notes  representing  property  in 
State  are  subject  to  tax;  Union  Trust  Co.  v.  Probate  Judge,  125  Mich. 
492,  84  N.  W.  1102,  holding  tax  on  inheritances  imposed  by  Pub.  Acts 
1899,  No.  188,  is  tax  on  privilege  only  and  not  subject  to  uniformity 
requirement;  Ferguson  v.  Gentry,  206  Mo.  200,  104  S.  W.  107,  uphold- 
ing law  giving  widower  right  to  half  of  real  estate  left  by  wife;  State 
v.  Henderson,  160  Mo.  215, 60  S.  W.  1097,  upholding  act  of  April  19, 1899, 
imposing  collateral  inheritance  tax;  Thompson  v.  Kidder,  74  N.  H.  94, 
12  Ann.  Cas.  948,  65  Atl.  395,  upholding  inheritance  tax  law  of  State 
of  New  Hampshire;  Neilson  v.  Russell,  76  N.  J.  L.  34,  69  Atl.  479, 
holding  devise  of  shares  of  stock  of  nonresident  is  subject  to  tax; 
Alfred  University  v.  Hancock,  69  N.  J.  Eq.  473,  46  Atl.  179,  bequest 
to  public  educational  institution  outside  the   State  not  exempt  from 
taxation  under  P.  L.  1894,  p.  318,  §  1,  governing  inheritance  tax;  In  re 
Bergdorf 's  Will,  206  N.  Y.  316,  99  N.  E.  717,  upholding  right  of  testator 
to  select  executor;  Matter  of  Delano,  176  N.  Y.  492,  68  N.  E.  872, 
upholding  Laws  1896,  p.  868,  imposing  tax  on  transfer  of  property  by 
exercise  of  power  of  appointment;  Humphreys  v.  State,  70  Ohio  St. 
83, 101  Am.  St  Rep.  888,  65  L.  R.  A.  776,  70  N.  E.  961,  religious  societies 
organized  outside  the  State  not  within  the  exemption  in  Rev.  Stats., 
§§  2731-2733,  governing  inheritance  tax;  McGannon  v.  State  ex  rel. 
Trapp,  33  Okl.  149,  150,  157,  Ann.  Gas.  1914B,  620,  124  Pac.  1065,  1068, 
upholding  inheritance  tax  law  of  State  of  Oklahoma ;  In  re  McKennan  's 
Estate,  25  S.  D.  378,  33  L.  R.  A.  (N.  S.)  606,  126  N.  W.  615,  holding 
method  of  progression  of  tax  as  adopted  by  statutes  of  South  Dakota 
rendered  law  void;  Dixon  v.  Ricketts,  26  Utah,  225,  72  Pac.  950,  up- 
holding Utah  inheritance   tax  law  of  1901,   Sess.   Laws  4901,  c.   62, 
p.  61;  State  v.  Clark,  30  Wash.  446,  71  Pac.  22,  upholding  inheritance 
tax  law  of  Sess.  Laws  1901,  p.  68,  §  2,  imposing  greater  tax  on  col- 
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lateral  than  on  direct  •  heirs ;  Nunnemacher  v.  State,  129  Wis.  201, 
9  Ann.  Oas.  711,  9L.R.A.  (N.  S.)  121, 108  N.  W.  629,  holding  tax  may 
he  graduated  in  proportion  to  amount  of  inheritance;  In  re  Stixrud's 
Estate,  58  Wash.  349,  Ann.  Oas.  1912A,  850,  33  L.  R.  A.  (N.  S.)  632, 
109  Pac.  347,  refusing  to  allow  tax  on  inheritance  devised  to  relatives 
in  Sweden;  In  re  Inheritance  Tax,  23  Colo.  493, ,48  Pac.  535,  inheri- 
tance tax  is  not  within  constitutional  requirement  of  uniformity;  Storrs 
v.  St.  Luke's  Hospital,  180  111.  375,  72  Am.  St.  Rep.  215,  54  N.  E.  187, 
right  to  contest  will  hy  bill  in  chancery  does  not  descend  to  heirs.  Fol- 
lowing approving  cases  uphold  respective  laws:  Magoun  v.  Illinois  etc 
Sav.  Bank,  170  U.  S.  290,  42  L.  Ed.  1041,  18  Sup.  Ct.  596,  597,  Illinois 
inheritance  tax  law  of  1895;  High  v.  Coyne,  93  Fed.  451,  succession 
tax  imposed  by  War  Revenue  Act  of  1898;  In  re  Wilmerding,  117  Cal. 
284,  49  Pac.  182,  inheritance  tax  (Stats.  1898) ;  Gelsthorpe  v.  Furnell, 
20  Mont.  305,  307,  39  L.  R.  A.  173,  174,  51  Pac.  268,  269,  Laws  1897, 
p.  83,  providing  inheritance  tax. 

Distinguished  in  In  re  Macky  's  Estate,  46  Colo.  82,  88,  89,  23  L.  R.  A 
(N.  S.)  1207,  102  Pac.  1076,  1078,  1079,  holding  bequest  to  State  hos- 
pital is  not  subject  to  tax;  Ferry  v.  Campbell,  110  Iowa,  295,  81  N.  W. 
606,  holding  unconstitutional  Iowa  inheritance  tax  law,  providing  for 
appraisement  without  notice  to  heir  or  legatee;  dissenting  opinion  in 
Chanler  v.  Kelsey,  205  U.  S.  480,  51  L.  Ed.  889,  27  Sup.  Ct.  550,  ma- 
jority holding  State  may  tax  exercise  of  power  of  appointment. 

Inheritance  taxation;  its  leading  features.    Note,  127  Am.  St.  Rep. 
1037,  1061,  1066. 

Applicability  of  general  tax  exemptions  to  inheritance  or  succes- 
sion taxes.    Note,  23  L.  R.  A.  (N.  S.)  1209. 

Nature  of  inheritance  tax.    Note,  33  L.  R.  A.  (N.  S.)  609,  610. 

Whether   general    exemption    from    taxation    comprehends    death 
duties.    Note,  1  B.  R.  G.  881. 

Validity  of  inheritance  taxes.    Note,  23  E.  R.  O.  106. 

United  States  is  not  a  "corporation"  exempt  from  Inheritance  tax, 
within  New  York  law. 

Approved  in  In  re  Estate  of  Anderson,  166  Iowa,  622,  52  L.  R.  A. 
(N.  S.)  686,  147  N.  W.  1100,  and  In  re  Estate  of  Peterson,  168  Iowa, 
517,  L.  R.  A.  1916A,  469,  151  N.  W.  69,  both  holding  State  may  provide 
greater  tax  for  inheritance  going  to  aliens. 

Who  can  contest  a  will.    Note,  130  Am.  St.  Rep.  191. 

Right  to  take  property  by  inheritance  or  will  as  natural  right  pro- 
tected by  Constitution.    Note,  9  Ann.  Gas.  726,  727. 

Miscellaneous.  Cited  in  Selden  v.  Illinois  Trust  etc.  Bank,  239  HI. 
76,  130  Am.  St.  Rep.  180,  87  N.  E.  863,  holding  only  heir  at  law  is 
"person  interested' '  to  contest  probate  of  will;  Black  v.  State,  113 
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Wis.  223,  231,  89  N.  W.  528,  531,  holding  unconstitutional  Laws  1899; 
for  taxation  of  transfers  or  inheritances  in  property  valued  at  ten  thou- 
sand dollars  or  over. 

163  U.  8.  681,  41  L.  Ed.  889,  16  Sup.  Ot.  1076,  UNITED  STATES  ▼. 
FITCH. 

Not  cited. 

168  U.  8.   636-668,  41  L.  Ed.  889,   16  Sup.  Ot.   1187,  1197,  WIBOEO  v. 
UNITED  STATES. 

Providing  or  preparing  means  for  filibustering  expedition  is  within 
Revised  Statutes,  section  5886. 

Approved  in  Hart  v.  United  States,  84  Fed.  800,  28  C.  C.  A.  612, 
and  The  Laurada,  85  Fed.  767,  providing  transportation  for  military 
expedition  is  providing  means  for  it,  within  section  5286;  The  Three 
Friends,  166  U.  S.  79,  41  L.  Ed.  923,  17  Sup.  Ct.  508  (reversing  78  Fed. 
181),  respecting  filibustering  in  behalf  of  Cuba. 

Evidence  held  sufficient  to  warrant  conviction  for  filibustering,  under 
Revised  Statutes,  section  6886. 

Approved  in  The.  Three  Friends,  166  U.  S.  51,  41  L.  Ed.  914,  17 
Sup.  Ct.  497  (reversing  78  Fed.  780),  denning  neutrality  and  expeditions; 
United  States  v.  Nunez,  82  Fed.  601,  charging  jury  as  to  what  would 
constitute  military  expedition;  dissenting  opinion  in  Hart  v.  United 
States,  84  Fed.  807,  28  C.  C.  A.  612,  majority  holding  whether  men 
and  ammunition  constituted  "military  expedition"  was  for  jury;  United 
States  v.  Tauscher,  233  Fed.  598,,  holding  conspiracy  to  blow  up  Wei- 
land  Canal  in  Canada  was  crime  against  neutrality  law  of  United 
States;  Savage  v.  United  States,  213  Fed.  32,  130  C.  C.  A.  1,  holding 
evidence  sufficient  to  show  violation  of  White  Slave  Act;  Camden  Iron 
Works  v.  United  States,  158  Fed.  561,  85  C.  C.  A.  585,  holding  evidence 
showed  that  transit  company  was  not  in  common  arrangement  with 
common  carrier  so  as  to  be  liable  for  giving  of  rebate;  Mellen  v.  Times- 
Mirror  Company,  167  Cal.  592,  Ann.  Oas.  19150,  766,  140  Pac.  279, 
holding  carriage  of  arms  to  peaceful  foreign  country  was  not  filibus- 
tering. 

Indictment  being  for  series  of  acts  alleged  conjunctively  though  stat- 
ute made  them  severally  punishable,  verdict  will  not  be  disturbed,  where 
no  objection  made  for  duplicity. 

Approved  in  Lewellen  v.  United  States,  223  Fed.  20,  138  C.  C.  A. 
432,  holding  indictment  alleging  carrying  of  liquor  into  Indian  country 
from  without  Indian  country  and  from  without  State  of  Oklahoma  is 
duplicitous;  United  States  v.  Rhodes,  212  Fed.  517,^  holding  where 
indictment  alleges  character  of  concealed  goods  was  unknown  and  proof 
shows  opposite,  there  is  fatal  variance ;  United  States  v.  Louisville  etc.  B. 
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Co.,  165  Fed.  941,  holding  duplicity  in  indictment  should  be  reached  by 
motion  to  elect ;  Randle  v.  State,  105  Miss.  568,  49  L.  R.  A.  (K.  8.)  453, 
62  South.  429,  holding  duplicity  in  indictment  is  cured  by  conviction. 

Time  and  method  of  objecting  to  indictment  on  ground  of  duplicity. 
Note,  10  Ann.  Gas.  1006. 

Instruction  that  defendants  must  bo  acquitted  unless  clearly  shown 
to  have  guilty  knowledge  is  proper. 

Approved  in  Ripper  v.  United  States,  179  Fed.  498,  103  C.  C.  A.  478, 
holding  exception  to  charge  cannot  be  considered  request  for  charge; 
Hart  v.  United  States,  84  Fed.  804,  28  C.  C.  A.  612,  whether  men  and 
munitions  of  war  were  a  military  expedition,  was  for  jury;  dissenting 
opinion  in  Greene  v.  United  States,  154  Fed.  419,  85  C.  C.  A.  251, 
majority  holding  exception  to  instruction  must  be  taken  before  jury 
retires. 

Trial  court's  expression  of  opinion  on  facts  is  not  error,  where  jury 
told  that  they  alone  must  decide. 

Approved  in  Hart  v.  United  States,  84  Fed.  803,  28  C.  C.  A.  612,  fol- 
lowing rule;  United  States  v.  Oppenheim,  228  Fed.  226,  holding  court 
may  state  hypothetical  case  in  showing  how  fact  may  be  proved  with- 
out direct  evidence;  State  v.  McKnight,  119  Iowa,  83,  93  N.  W.  65, 
upholding  charge  that  it  was -conceded  that  deceased  died  from  blood- 
poisoning  where  such  was  the  admitted  fact;  Iowa  v.  Cunningham, 
111  Iowa,  244,  82  N.  W.  778,  holding  instruction  of  court  that  indict- 
ment meant  to  charge  killing  of  infant  child  of  I.  H.  was  not  error 
where  fact  was  not  disputed;  Bartell  v.  State,  4  Okl.  Cr.  142,  111 
Pac.  672,  holding  judge  may  assume  as  true,  fact  uncontrovertibly 
proven;  dissenting  opinion  in  Masters  v.  United  States,  42  App.  D.  C. 
371,  Ann.  Gas.  1916A,  1243,  majority  holding  court  cannot  direct  jury 
to  bring  in  verdict  of  guilty. 

Appellate  court  may  correct  plain  error  in  refusing  to  direct  verdict, 
although  not  properly  raised  by  exception  to  denial  of  motion  therefor. 

Approved  in  Diaz  v.  United  States,  223  U.  S.  459,  Ann.  Gas.  19130, 
1138,  56  L.  Ed.  507,  32  Sup.  Ct.  250,  holding  findings  of  lower  court 
will  be  given  great  respect  by  appellate  court;  Weems  v.  United  States, 
217  U.  S.  362,  19  Ann.  Gas.  705,  54  L.  Ed.  796,  30  Sup.  Ct.  544,  holding 
considering  error  not  assigned  is  within  discretion  of  court;  Crawford 
v.  United  States,  212  U.  S.  194,  15  Ann.  Gas.  392,  53  L.  Ed.  470,  29 
Sup.  Ct.  260,  holding  letter  should  be  stricken  out  where  answer  is  not 
offered;  Williamson  v.  United  States,  207  U.  S.  453,  52  L.  Ed.  292,  28 
Sup.  Ct.  163,  holding  rule  does  not  apply  where  bill  of  exceptions  does 
not  contain  all  evidence;  Clyatt  v.  United  States,  197  U.  S.  221,  49 
L.  Ed.  731,  25  Sup.  Ct.  429,  failure  to  show  previous  peonage  where 
indictment  charges  "returning  to  peonage,"  warrants  reversal  of  con- 
viction by  appellate  court  though  no  request  for  binding  instructions; 
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Mark  Tick  Hee  v.  United  States,  223  Fed.  734,  139  C.  C.  A.  262,  hold- 
ing conviction  may  be  had  on  uncorroborated  testimony  of  accomplice; 
Lepper  v.  United  States,  233  Fed.  229,  holding  court  did  not  err  in  ques- 
tioning accused  as  to  his  purpose  in  writing  letters  to  court  seeking 
suspension  of  sentence;  Proudfit  Loose  Leaf  Co.  v.  Kalamazoo  etc.  Co., 
230  Fed.  133,  applying  rule  where  injunction  against  infringement  had 
been  criminally  disregarded;  Fielder  v.  United  States,  227  Fed.  833, 
reversing  conviction  where  there  was  insufficient  evidence  against  ac- 
cused; Isbell  v.  United  States,- 227  Fed.  790,  holding  request  for  directed 
verdict  presents  question  of  law  and  specification  is  not  necessary; 
Sykes  v.  United  States,  204  Fed.  914,  123  C.  C.  A.  205,  holding  uncor- 
roborated evidence  of  confessed  criminal  will  not  warrant  conviction; 
Pettine  v.  Territory  of  New  Mexico,  201  Fed.  497,  119  C.  C.  A.  581, 
reviewing  instruction  as  to  reasonable  doubt ;  Hedderly  v.  United  States, 
193  Fed.  571,  114  C.  C.  A.  227,  holding  where  motion  for  directed  ver- 
dict is  denied  appellate  court  may  pass  on  evidence;  Humes  v.  United 
States,  182  Fed.  486,  105  C,  C.  A.  158,  applying  rule  where  personal 
liberty  was  involved ;  Jones  v.  United  States,  179  Fed.  592,  103  C.  C.  A. 
142,  holding  citizenship  of  grand  juror  need  not  be  tried  by  jury  other 
than  one  that  tried  case;  Gayton  v.  Day,  178  Fed.  252, 101  C.  C.  A.  609, 
holding  court  should  not  leave  question  of  damages  as  mixed  question  of 
law  and  fact;  Morse  v.  United  States,  174  Fed.  544,  98  C.  C.  A.  321, 
holding  error  in  instruction  going  to  certain  counts  is  not  material 
where  there  was  conviction  on  other  counts ;  Williams  v.  United  States, 
158  Fed.  36,  88  C.  C.  A.  296,  holding  appellate  court  will  relieve  from 
severe  punishment  imposed;  Twining  v.  United  States,  141  Fed.  45,  72 
C.  C.  A.  529,  where  no  request  for  binding  instruction,  appellate  court 
will  reverse  conviction  on  indictment  charging  false  entries  if  entries 
shown  correct;  Chapman  v.  Reynolds,  77  Fed.  275,  23  C.  C.  A.  166, 
where  counsel  argue  requested  instruction  on  merits,  court  will  consider 
same  though  not  in  record;  National  Cash  Reg.  Co.  v.  Leland,  94  Fed. 
506,  37  C.  C.  A.  372,  plain  error  may  be  noticed  by  appellate  court, 
although  exceptions  are  irregularly  taken;  Patten  v.  United  States,  42 
App.  D.  C.  247,  holding  court  will  review  charge  though  no  exception 
taken;  Pfieffer  v.  United  States,  31  App.  D.  C.  112,  holding  court  will 
not  exercise  this  discretion  in  prosecution  in  police  court. 

Distinguished  in  Keely  v.  Ophir  Hill  etc.  Min.  Co.,  169  Fed.  600,  601, 
95  C.  C.  A.  99,  holding  rule  does  not  apply  in  civil  case ;  Brown  v.  United 
States,  35  App.  D.  C.  551,  Ann.  Gas.  1912A,  388,  holding  in  prosecu- 
tion for  larceny  from  corporation,  failure  to  prove  incorporation  of 
company  cannot  be  first  complained  of  on  appeal. 

After  proof  of  secret  combinations,  declarations  of  members  of  fili- 
bustering expedition  are  admissible. 

Approved  in  Hitchman  Coal  etc.  Co.  v.  Mitchell,  202  Fed.  555,  apply- 
ing rule  to  declarations  of  members  of  unlawful  combination;  Jones  v. 
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United  States,  179  Fed.  602, 103  C.  C.  A.  142,  holding  declarations  need 
not  be  in  furtherance  of  conspiracy. 

How  far  conspirators'  declarations  are  part  of  res  gestae  Is  largely  in 
trial  court's  discretion. 

Approved  in  Latham  v.  United  States,  210  Fed.  161,  127  C.  C.  A.  9, 
admitting  conversations  between  prosecuting  witness  and  confederate 
of  defendant ;  Sprinkle  v.  United  States,  141  Fed.  816,  820,  73  C.  C.  A. 
285,  in  trial  for  carrying  on  business  of  rectifiers  with  intent  to  defraud 
of  taxes,  statements  of  defendants  not  on  trial  admissible;  Kansas  City 
Star  Co.  v.  Carlisle,  108  Fed.  361,  47  C.  C.  A.  384,  sustaining  exclusion 
of  conversation  between  cattle  thief  and  another,  not  in  plaintiff's  pres- 
ence, as  to  plaintiff's  having  said  he  could  dispose  of  stolen  cattle;  Bor- 
rego  v.  Territory,  8  N.  M.  477,  46  Pac.  357,  permitting  question  as  to 
whereabouts  of  defendants  prior  to  murder  is  discretionary. 

Mate  cannot  be  convicted  for  violating  neutrality  laws,  unless  guilty 
knowledge  proved  when  leaving  port. 

Approved  in  United  States  v.  O'Brien,  75  Fed.  904,  it  is  no  offense  to 
transport  persons  intending  to  enlist  in  foreign  military  service,  pro- 
viding they  go  as  individuals;  The  Laurada,  85  Fed.  769,  where  intent 
to  violate  neutrality  originates  on  high  seas,  on  American  vessel,  no  for- 
feiture accrues;  dissenting  opinion  in  The  Three  Friends,  166  U.  S.  78, 
41  L.  Ed.  923,  17  Sup.  Ct.  508,  arguendo ;  dissenting  opinion  in  Hart  v. 
United  States,  84  Fed.  805,  28  C.  C.  A.  612,  majority  holding  whether 
men  and  ammunition  constituted  military  expedition,  was  properly  left 
to  jury ;  dissenting  opinion  in  Richards  v.  United  States,  175  Fed.  949, 
99  C.  C.  A.  401,  majority  holding  guilty  knowledge  is  not  necessary  on 
part  of  conspirators. 

Miscellaneous.  Cited  in  United  States  v.  Newark  Meadows  Imp.  Co., 
173  Fed.  429,  holding  Federal  district  of  New  Jersey  extends  to  point 
on  ocean  within  marine  league  from  shore. 

163  U.  8.  668-474,  48  L.  Ed.  300,  16  Sup.  Ct.  1198,  UNITED  STATES  T. 
BAIiL. 

General  acquittal  on  murder  indictment  is  a  bar,  though  indictment 
annullable  on  error,  for  defects. 

Approved  in  Serra  v.  Mortiga,  204  U.  S.  476,  51  I*  Ed.  574,  27  Sup. 
Ct.  343,  refusing  to  consider  on  appeal  sufficiency  of  complaint  because 
objection  not  raised  before  final  judgment  in  trial  court. 

Distinguished  in  State  v.  Manning,  168  Mo.  429,  68  S.  W.  344,  judg- 
ment rendered  on  invalid  indictment  cannot  support  plea  of  former 
jeopardy. 

Identity  of  offenses  in  a  plea  of  former  jeopardy.    Note,  98  Ant 
St.  Rep.  129. 
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Criminal  prosecution  is  barred  by  verdict  of  acquittal  though  no  judg- 
ment entered. 

Approved  in  Kepner  v.  United  States,  195  U.  S.  129,  133,  135,  136, 
49  L.  Ed.  124,  126,  127,  24  Sup.  Ct.  797,  after  acquittal  of  embezzle- 
ment, government  has  no  appeal  under  32  Stats,  at  K,  691,  c.  1369. 

Distinguished  in  Trono  v:  United  States,  199  U.  S.  533,  50  L.  Ed.  297, 
26  Sup.  Ct.  121,  where  trial  court  finds  defendants  guilty  of  assault,  and 
on  their  appeal  are  found  guilty  of  murder,  cannot  plead  twice  in 
jeopardy. 

Defendant  getting  judgment  on  indictment  set  aside,  is  triable  anew 
on  that  or  another  indictment. 

Approved  in  Murphy  v.  Massachusetts,  177  U.  S.  158,  159,  44  L.  Ed. 
714,  20  Sup.  Ct.  640,  upholding  sentence  imposed  under  Mass.  Acts  1851 
after  reversal  of  former  judgment  on  application  of  convict;  Simpson 
v.  United  States,  229  Fed.  943,  944,  and  United  States  v.  Rogoff,  163 
Fed.  312,  both  holding  accused  is  triable  anew  where  indictment  is  dis- 
missed before  submission  of  cause  to  jury;  Bryant  v.  United  States,  214 
Fed.  53,  130  C.  C.  A.  491,  holding  where  first  sentence  illegal  prisoner 
may  be  resentenced;  Andrews  v.  State,  174  Ala.  46,  Ann.  Gas.  1914B, 
760,  56  South.  1010,  holding  plea  of  former  jeopardy  must  allege  previ- 
ous unauthorized  discharge  of  jury ;  Brantley  v.  State,  132  Ga.  576,  131 
Am.  St  Rep.  218,  16  Ann.  Gas.  1203,  22  L.  R.  A.  (N.  8.)  959,  64  S.  E. 
677,  Gibson  v.  Somers,  31  Nev.  538,  135  Am.  St.  Rep.  700,  24  L.  R.  A. 
(N.  S.)  504,  103  Pac.  1076  and  State  v.  Ash,  68  Wash.  201,  39  L.  R.  A. 
(N.  S.)  611,  122  Pac.  998,  all  holding  one  being  tried  anew  waives  previ- 
ous conviction  of  lesser  offense;  Ogle  v.  State,  43  Tex.  Cr.  228,  96  Am. 
St.  Rep.  862,  63  S.  W.  1010,  holding  conviction  on  indictment  by  grand 
jury  of  thirteen  instead  of  twelve,  as  required  by  statute,  was  without 
jurisdiction  and  no  bar  to  second  trial;  State  v.  George,  84  Wash.  120, 
146  Pac.  380,  applying  rule  where  conviction  was  reversed  on  account  of  . 
insufficiency  of  information;  dissenting  opinion  in  Re  Gompers,  40  App. 
D:  C.  342,  majority  holding  criminal  contempt  is  offense  against  United 
States ;  Robertson  v.  Baldwin,  165  U.  S.  282,  41  L.  Ed.  717,  17  Sup.  Ct. 
329,  arguendo. 

Distinguished  in  United  States  v.  Owens,  2  Alaska,  484,  where  con- 
viction of  lower  degree  of  murder  than  charged  is  set  aside,  cannot  be 
charged  with  greater  offense  on  subsequent  trial. 

Waiver  and  estoppel  of  defendant  to  plead  former  jeopardy.    Note, 
135  Am.  St.  Rep.  76. 

Appeal  by  government  after  acquittal  as,  constituting  second  jeop- 
ardy.   Note,  Ann.  Gas.  1913C,  772,  773. 

Constitutionality  of  statute  giving  State  right  to  appeal  in  criminal 
case.    Note,  L.  R.  A.  1915F,  1096. 
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Whether  defendants  jointly  Indicted  shall  be  separately  tiled  is  dis- 
cretionary. 

Approved  in  Heike  v.  United  States,  227  U.  S.  144,  67  L.  Ed.  465,  33 
Sup.  Ct.  226,  holding  denial  of  separate  trial  will  not  be  revised  on  ap- 
peal; Lee  Dock  v.  United  States,  224  Fed.  431, 140  C.  C.  A.  126,  holding 
no  exception  lies  to  refusal  to  grant  separate  trials;  Talbott  v.  United 
States,  208  Fed.  145,  125  C.  C.  A.  360,  and  Heike  v.  United  States,  192 
Fed.  100,  112  C.  C.  A.  615,  and  State  v.  Kenny,  77  S.  C.  241,  57  S.  E. 
861,  all  applying  rule ;  Wood  v.  United  States,  204  Fed.  57,  122  C.  C.  A. 
369,  holding  court  did  not  abuse  discretion  in  denying  severance; 
Richards  v.  United  States,  175  Fed.  914,  99  C.  C.  A.  401,  refusing  to 
review  denial  of  separate  trials;  Krause  v.  United  States,  147  Fed.  444, 
78  C.  C.  A.  642,  defendants  charged  in  same  indictment  with  violation 
of  Comp.  Stats.  1901,  pp.  1524,  1525,  not  entitled  to  separate  trial; 
Cochran  v.  United  States,  147  Fed.  207,  77  C.  C.  A.  432,  in  prosecution 
for  Federal  crime,  territorial  District  Court,  right  to  severance  governed 
by  territorial  rules;  Hall  v.  State,  12  Ala.  App.  45,  46,  67  South.  740, 
holding  court  cannot  send  jury  back  for  further  deliberations  on  higher 
degree  of  crime;  State  v.  Brint  &  Jiner,  4  Penne.  (Del.)  553,  58  Atl.  259, 
on  charge  of  murder,  motion  for  severance  will  not  lie  on  ground  of 
prejudice  against  other  defendant  or  having  fewer  peremptory  chal- 
lenges ;  State  v.  Allen,  23  Idaho,  778,  131  Pac.  1114,  holding  where  each 
of  two  defendants  desired  to  be  witness  for  other,  court  might  deny 
separate  trials ;  Commonwealth  v.  Borasky,  214  Mass.  316,  101  N.  E.  379, 
holding  severance  is  not  warranted  as  matter  of  right  because  of  inti- 
mation that  prosecution  might  admit  confession  made  by  one ;  Anderson 
v.  State,  8  Okl.  Cr.  107,  Ann.  Gas.  19140,  314,  126  Pac.  847,  holding 
where  severance  is  granted  court  determines  who  goes  to  trial  first; 
State  v.  Mitchell,  49  S.  C.  411,  27  S.  £.  424,  motion  to  sever  by  one  of 
two  jointly-indicted  defendants  is  addressed  to  sound  discretion  of  court. 

Question  as  to  how  far  gun  would  scatter  shot  being  material,  leave 
to  test  it  at  trial  Is  discretionary. 

Approved  in  Tucker  v.  United  States,  224  Fed.  841,  140  C.  C.  A.  279, 
holding  court  was  not  warranted  in  reviewing  charge  where  no  exception 
taken ;  Spires  v.  State,  50  Fla.  125,  39  South.  182,  amount  of  light  caused 
by  flash  of  pistol  being  material,  leave  to  test  it  discretionary  with 
court;  Healey  v.  Bartlett,  73  N.  H.  112,  59  Atl.  619,  though  relevant, 
cannot  conduct  experiment  to  show  inability  to  see  witnesses  sign  will  in 
different  room;  Curtis  &  Gartside  Co.  v.  Pribyl,  38  Okl.  518,  49  L.  R.  A. 
(N.  S.)  471, 134  Pac.  74,  holding  refusal  to  allow  experiments  before  jury 
was  harmless  error. 

Experiments  as  evidence.    Note,  53  Am.  St.  Rep.  377,  385. 

Homicide  indictment  alleging  mortal  wound,  of  which  deceased  did 
instantly  die,  alleges  death  by  the  wound. 
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Approved  in  State  v.  Privitt,  175  Mo.  227,  75  S.  W.  462,  sustaining" 
information  charging  accused  with  murder  in  striking  deceased  and 
shooting  him  with  loaded  shotgun  inflicting  mortal  wound;  Territory  v. 
Lobato,  17  N.  M.  676,  134  Pac.  224,  holding  indictment  alleging  ultimate 
death  sufficient. 

Charge  of  time  and  place  in  indictment  for    homicide.    Note,  3 
L.  R.  A.  (N.  S.)  1023, 1029. 

Criminal  verdict  need  not  be  set  aside  because  deputy  marshal  In 
charge  of  Jury,  not  specially  sworn,  in  absence  of  objection,  and  after 
court's  caution  to  jury. 

Approved  in  United  States  v.  Davis,  103  Fed.  470,  holding  objec- 
tion that  bailiffs  in  charge  of  jury  in  felony  case  were  not  -sworn  is  un- 
availing in  Federal  courts  regardless  of  State  procedure;  Dreyer  v. 
People,  188  111.  59,  58  N.  E.  626,  holding  failure  to  object  to  omission 
to  swear  officer  in  charge  of  jury  as  required  by  section  435,  Crim.  Code, 
is  waiver  of  requirement. 

Admissibility  upon  joint  trial  of  admission  or  confession  tending 
to  incriminate  codefendant.    Note,  2  B.  R.  C.  354. 

'  163  U.   8.   675,  41   L.  Ed   319,   16  Sup.   Ot.   1193,  AMERICAN  WATER 
WORKS  OO.  ▼.  FARMERS'  LOAN  ETC.  OO. 

Cited  in  Federal  Trust  Co.  v.  Bristol  County  etc.  Ry.  Co.,  218  Mass. 
374, 105  N.  E.  1067. 

163  U.  S.  678,  41  L.  Ed.  318,  16  Sup.  Ot.  1199,  BLACK  ▼.  BLACK 

Cited  in  Blythe  Co.  v.  Blythe,  172  U.  S.  644,  43  L.  Ed.  1183,  18  Sup. 

Ct.  873. 

163  U.  S.  686,  41  L.  Ed.  305,  16  Sup.  Ot.  1201,  FLOURNOY  LIVESTOCK 
ETC.  CO.  ▼.  BECK. 

Miscellaneous.  Cited  in  Frazee  v.  Spokane  County,  29  Wash.  290,  69 
Pac.  783,  holding  Indian  becoming  citizen  under  act  of  1887  is  neverthe- 
less, within  act  of  1884  continuing  homestead  privilege  and  placing 
twenty-five  year  restriction  on  alienation. 

163  U.  S.  688,  41  L.  Ed.  311,  16  Sup.  Ot.  1202,  GREGORY  v.  PIKE. 

Cited  in  Federal  Mining  etc.  Co.  v.  Bunker  Hill  &  Sullivan  Min* 
etc.  Co.,  187  Fed.  478. 

163  U.  S.  692,  41  L.  Ed.  319,  16  Sup.  Ot.  1203,  IN  BE  LOOHREN. 
Cited  in  United  States  v.  Seymour,  10  App.  D.  C.  314. 
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165  U.  8.  70S,  41  X..  Ed.  818,  16  Sup.  Ct.  1906,  80BAKTOK  Y.  WHEKT.KH 

Cited  in  United  States  v.  Chandler-Dunbar  Water  Power  Co.,  152  Fed. 
38,  81  C.  C.  A.  221. 

163  U.  8.  704.  41  L.  Ed.  318.  16  Sup.  Ct.  1806,  SOCIETY  OF  KffAlTBRB 
Y.  WATSON. 

Cited  in  Bisby  v.  Qninby,  92  Kan.  90,  140  Pac.  637,  and  Trooon  t. 
Scott  City  Northern  R.  Co.,  91  Kan.  893, 139  Pae.  359. 


NOTES 
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UNITED  STATES  REPORTS, 


164  UNITED  STATES. 


164  V.   8.  1-2B,  41  L.  Ed.  827,  17  Sup.  Ot.  7,  BEAR  LAKE  ETC.  IBS. 
OO.  ▼.  GARLAND. 

Later  statute,  containing  similar  and  Identical  provisions  as  earlier,  will 
be  construed  as  continuation. 

Approved  in  Lamb  v.  Powder  River  Live  Stock  Co.,  132  Fed.  437,  67 
L.  R.  A.  558,  65  C.  C.  A.  570,  reaffirming  rule ;  Campbell  v.  California, 
200  U.  S.  92,  50  L.  Ed.  887,  26  Sup.  Ct.  182,  applying  rule  to  inheritance 
tax  laws;  In  re  Shearer,  158  Fed.  841,  upholding  right  of  alien  to  be 
naturalized  under  declaration  made  by  father  since  deceased;  Great 
Northern  Ry.  Co.  v.  United  States,  155  Fed.  949,  84  C.  C.  A.  93,  hold- 
ing Hepburn  Act  did  not  repeal  section  of  Elkins  Act  punishing  carriers 
offering  rebates;  Estate  of  Martin,  153  Cal.  229,  94  Pac.  1055,  holding 
legislature  could  not  make  gift  of  succession  tax;  Paszkowski  v.  Stony 
Brook  Paper  Co.,  210.  Mass.  89,  96  N.  £.  130,  holding  injured  employee 
must  give  notice  within  ten  days  of  injury;  Wilson  v.  Head,  184  Mass. 
517,  69  N.  E.  318,  applying  rule  to  amendment  made  by  striking  out  sec- 
tion and  substituting" another ;  Gray  v.  City  of  Toledo,  80  Ohio  St.  450, 
89  N.  E.  14,  holding  assessments  on  property  limited  to  thirty-three  per 
cent  of  tax  value;  State  v.  Baldwin,  77  Ohio  St.  553,  12  Ann.  Gas.  10, 
19  L.  R.  A.  (N.  S.)  49,  83  N.  E.  911,  holding  mayor  had  no  original 
authority  to  suspend  member  of  police  department. 

Effect  of  simultaneous  repeal  and  re-enactment  of  statute.    Note, 
11  Ann.  Gas.  472. 

Law  enlarging  time  for  enforcing  mechanics'  liens  affects  procedure 
only. 

Approved  in  Continental  etc.  Sav.  Bank  v.  Pacific  Coast  Pipe  Co., 
222  Fed.  785,  786,  138  C.  C.  A.  329,  holding  suit  to  enforce  mechanic's 
lien  must  be  brought  within  six  months;  The  Edna,  185  Fed.  208,  hold- 
ing under  Code  of  Alaska  suit  to  enforce  lien  on  vessel  must  be  brought 
within  six  months;  Trust  Co.  of  America  v.  City  of  Rhinelander,  182 

(735) 
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Fed.  69,  holding  extensions  of  pipe-lines  made  by  water  company  pass 
under  after-acquired  property  clause;  Asbestos  Mfg.  etc.  Co.  v.  Amer- 
ican Bonding  Co.,  25  Cal.  App.  643;  145  Pac.  108,  holding  claim  against 
municipal  bond  must  be  tfled  within  thirty  days ;  Burnett  v.  Atlantic 
Coast  Line  R.  Co.,  163  N.  C.  191,  79  S.  E.  415,  holding  acceptance  of 
benefits  from  relief  department  does  not  prevent  recovery  under  Em- 
ployers' Liability  Act. 

» 

Mortgage  may  subject  after-acquired  property  to  lien. 
Approved  in  Harris  v.  Youngstown  Bridge  Co.,  90  Fed.  328,  33 
C.  C.  A.  69,  following- rule ;  Gay  v.  Hudson  River  etc.  Power  Co.,  190 
Fed.  795,  holding  where  mortgage  money  of  electric  company  was  used 
in  making  extensions  to  power  company,  bondholders  could  claim  no 
lien  on  property  of  latter  company;  Central  Trust  Co.  v.  Washington 
County  R.  R.  Co.,  124  Fed.  817,  holding  railroad  mortgage  including 
after-acquired  property  included  branch  line  subsequently  purchased 
by  mortgagor;  Federal  Trust  Co.  v.  Bristol  Co.,  222  Mass.  47,  109 
N.  E.  885,  holding  parties  must  expressly  specify  fact  that  mortgage  is 
to  cover  after-acquired  property;  Masterson  v.  Burnett,  27  Tex.  Civ. 
375,  66  S.  W.  93,  holding  purchaser  of  land  giving  purchase-money 
mortgage  takes  land  burdened  with  lien,  and  mortgage  lien  is  prior  to 
prior  judgment  lien  against  purchaser. 

What  after-acquired  property  passes  by  a  railway  mortgage.    Note, 
99  Am.  St.  Rep.  263. 

Priority  as  between  mechanic's  lien  and  mortgage  of    property. 
Note,  Ann.  Gas.  1916B,  661. 

Validity    of    mortgage,   other   than    on   railroad,  covering,  after- 
acquired  realty.    Note,  21  L.  R.  A.  (N.  8.)  844. 

Mortgage  binding  after-acquired  property  attaches  as  soon  a*  property 
is  acquired. 

Approved  in  Berwind- White  Coal  Min.  Co.  v.  Metropolitan  S.  S. 
Co.,  166  Fed.  793,  holding  mortgage  given  on  after-acquired  vessels 
cannot  affect  intervening  equities  of  strangers;  Augusta  Trust  Co.  v. 
Federal  Trust  Co.,  153  Fed.  160,  82  C.  C.  A.  309,  holding  those  holding 
notes  of  corporation  for  which  no  bonds  have  been  issued,  have  only 
equitable  lien;  In  re  Chan  tier  Cloak  &  Suit  Co.,  151  Fed.  952,  holding 
mortgagee  has  right  to  after-acquired  property  as  against  trustee  in 
bankruptcy;  Fisher  v.  Zollinger,  149  Fed.  57,  79  C.  C.  A.  76,  applying 
rule  to  chattel  mortgage;  Guaranty  Trust  Co.  v.  Atlantic  etc.  R.  Co., 
138  Fed.  526,  71  C.  C.  A.  41,  applying  rule  to  street  railway  mortgage; 
People's  Trust  Co.  v.  Schenck,  195  N.  Y.  401,  138  Am.  St.  Rep.  807, 
88  N.  E.  648,  holding  places  of  amusement  erected  by  railroad  passed 
under  after-acquired  property  clause;  Knickerbocker  Trust  Co.  v.  Car- 
teret Steel  Co.,  79  N.  J.  Eq.  507,  82  Atl.  149,  holding  liens  already  on 
property  when  acquired  are  superior  to  mortgage  lien;'Hickson  Lumber 
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Co.  v.  Gay  Lumber  Co.,  150  N.  C.  286,  21  L.  R.  A.  (N.  S.)  843,  63  S.  E, 
1047,  holding  clause  covering  property  which  "shall  be  owned"  covers 
after-acquired  property. 

Supreme  Court,  on  appeal  from  territorial  court,  cannot  review  find- 
ings of  fact. 

Approved  in  Harrison  v.  Perea,  168  XJ.  S.  323,  42  L.  Ed.  482,  18 
Sup.  Ct.  134,  reaffirming  rule;  Cahill  v.  Benson,  19  Tex.  Civ.  App.  34, 
46  S.  W.  891,  question  of  improvements  in  good  faith  is  for  jury; 
Eagle  Mining  etc.  Co.  v.  Hamilton,  218  U.  S.  516,  54  L.  Ed.  1132, 
31  Sup.  Ct.  27,  holding  findings  of  fact  of  territorial  court  act  as  state- 
ment of  facts ;  Apache  County  v.  Barth,  177  U.  S.  542,  44  L.  Ed.  879, 
20  Sup.  Ct.  718,  719,  holding  on  appeal  from  territorial  Supreme  Court 
on  trial  by  court,  sufficiency  of  facts  found  and  exceptions  to  evidence 
alone  reviewable;  Zeckendorf  v.  Steinfeld,  15  Ariz.  338,  138  Pac.  1045, 
holding  after  cause  has  been  remanded  by  Supreme  Court,  District  Court 
is  without  authority  to  reopen  case  and  hear  testimony. 

No  title  to  right  of  way  for  ditches  and  canals  is  acquired  until  com- 
pletion. 

Approved  in  United  States  v.  Rickey  Land  etc.  Co.,  164  Fed.  499, 
holding  right  does  not  adhere  until  approval  of  selection  by  Secretary 
of  Interior;  Harris  v.  Youngstown  Bridge  Co.,  90  Fed.  332,  33  C.  C.  A. 
69,  bridge  company  obtained  title  to  right  of  way  by  ordinance,  prior 
to  construction;  Crane  Falls  Power  etc.  Co.  v.  Snake  River  Irr.  Co., 
24  Idaho,  86,  133  Pac.  663,  holding  unreasonable  delay  in  constructing 
ditch  forfeits  right;  Lynch  v.  Lower  Yakima  Irr.  Co.,  73  Wash.  176, 
131  Pac.  831,  holding  company  first  constructing  ditch  has  priority. 

Mechanic's  lien  for  labor  In  constructing  ditches  across  public  lands 
attaches  to  property  at  once. 

Approved  in  New  York  etc.  Trust  Co.  v.  Capital  Ry.  Co.,  77  Fed. 
531,  and  Harris  v.  Youngstown  Bridge  Co.,  90  Fed.  329,  33  C.  C.  A.  69, 
where  mortgagor's  title  is  acquired  through  another's  expenditure,  under 
circumstances  giving  latter  lien,  prior  mortgage,  with  after-acquired 
property  clause,  attaches  only  to  interests  of  mortgagor  subject  to  same 
lien. 

Distinguished  in  Venner  v.  Farmers'  Loan  etc.  Co.,  90  Fed.  355,  33 
C.  C.  A.  95,  refusing  priority  to  vendor's  lien  as  against  grantee's 
mortgagees,  vendor  being  practically  identical  with  grantee. 

Company  engaged  In  constructing  ditch  over  public  lands  is  "owner" 
within  lien  law. 

Approved  in  Van  Dyke  v.  Midnight  Sun  Mining  etc.  Co.,  177  Fed. 

91, 100  C.  C.  A.  503,  holding  locator  of  mining  claim  bordering  on  stream 

has  right  to  waters  of  same;  Chicago  Lumber  Co.  v.  Dillon,  13  Colo. 

App.  204,  56  Pac.  992,  grantee  is  owner  of  property  while  deed  is  in 

escrow. 

XVH— 47 
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164    U.   8.   36-48,   41    L.  Ed.   337,    17   Sup.   Ok   1,    AMERICAN    ROAD 
%    MACHINE  CO.  ▼.  PENNOOK  &  SHABP  CO. 

Where  means  axe  old,  enlargement  by  common  method  is  not  Inven- 
tion, 

Approved  in  Lovell-McConnell  Mfg.  Co.  v.  Automobile  Supply  Mfg. 
Co.,  212  Fed.  204,  upholding  Hutchinson  patent  for  automobile  alarm 
horns ;  Cutler  etc.  Mfg.  Co.  v.  Union  Elec.  Mfg.  Co.,  147  Fed.  276,  hold- 
ing void  Baker  patent  No.  368,804,  for  electric  resistance  coil;  Johnson 
v.  Chisholm,  115  Fed.  632,  53  C.  C.  A.  123,  holding  void  Scott  &  Chis- 
holm  patent  No.  500,299,  for  pea-hulling  machine;  Hickory  Wheel  Co. 
v.  Frazier,  100  Fed.  102,  40  C.  C.  A.  296,  holding  void  Elliott  patent  No. 
494,113,  for  sulkies  fitted  with  lower  pneumatic  tired  wheels;  dissenting 
opinion  in  Justi  v.  Clark,  108  Fed.  669,  47  C.  C.  A.  565,  majority  up- 
holding Hurlbut  reissue  patent  No.  11,696,  for  dental  spittoon. 

Right  to  patent  for  new  method  of  applying  scientific  principle  to 
useful  purpose.    Note,  20  E.  R.  O.  81. 

y 

164  U.   8.  42-46,  41  L.  Ed.  344,   17  Sup.  Ct.   16,  UNITED  STATES  v. 
GELLIAT. 

Court  of  Claims   certificate  as  to  person  to  whom  spoliation  claim  is 
payable  is  conclusive. 

Distinguished  in  Buchanan  v.  Patterson,  190  U.  S.  365,  47  L.  Ed.  1097, 
23  Sup.  768  (affirming  Patterson  v.  Buchanan,  92  Md.  349,  350,  48  Atl. 
160),  holding  Act  1899,  making  appropriation  pursuant  to  award  of 
Court  of  Claims,  meant  to  include  only  next  of  kin  of  original  sufferers. 

164  TJ.   8.  46-49,  41  L.  Ed.  345,  17  Sup.  Ct.   18,  UNITED  STATES  T. 
HEWEOKER. 

Not  cited. 

164  U.  8.  49-53,  41  L.  Ed.  846,   17  Sup.  Ct.   15,  UNITED  STATES  V. 
KURTZ. 

Entire  record  in  criminal  case  is  deemed  one  instrument  in  estimating 
foes. 

Approved  in  Marsh  v.  United  States,  88  Fed.  881,  following  rule. 

■ 

Cl~rk  is  entitled  to  larger  fees  where  issue  is  joined  in  course  of 
proceedings. 

Approved  in  Butler  v.  United  States,  87  Fed.  666,  following  rule. 

Clerks  may  charge  for  entering  order  directing  disposition  of  fines 
and  for  filing  certificate  of  deposit. 

Approved  in  Marvin  v.  United  States,  114  Fed.  228,  allowing  clerk 
ninety  cents  charges  for  continuances;  McGourin  v.  United  States,  102 
Fed.  554,  555,  holding  commissioner  entitled  under  order  requiring  keep- 
ing of  docket  to  charge  for  each  separate  entry  relating  to  distinct  step 
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_  • 

in  proceedings  as  a  folio;  Marsh  v.  United  States,  88  Fed.  889,  treasury 
rule,  allowing  no  supplemental  accounts  after  quarter's  accounts  have 
been  passed  on,  does  not  bind  courts,  followed. 

■ 

Commission  allowed  clerk  for  keeping  money,  pursuant  to  order  or 
statute,  does  not  exclude  ordinary  fees. 

Approved  in  Edwards  v.  Bay  State  Gas  Co.,  177  Fed.  576,  holding 
clerk  not  entitled  to  commission  on  fund  in  hands  of  receiver;  In  re 
Michigan  Cent.  R.  R.  Co.,  124  Fed.  732,  59  C.  C.  A.  643,  holding  decree 
against  party  for  costs  to  clerk  for  keeping  money  is  appealable ;  United 
States  v.  Marsh,  106  Fed.  477,  45  C.  C.  A.  436,  holding  under  Rev.  Stats., 
§  828,  allowing  clerks  fifteen  cents  per  folio  for  entries,  one  proceeding 
as  arraignment  and  plea  cannot  be  divided. 

Distinguished  in  Michigan  etc.  R.  Co.  v.  Harsha,  134  Fed.  219,  67 
C.  C.  A.  145,  no  commission  to  clerk  from  proceeds  of  foreclosure  paid 
by  master  directly  to  mortgagee. 

Miscellaneous.  Cited  in  Curtice  v.  Crawford  County  Bank,  124  Fed. 
923,  holding  under.  Rev.  Stats.,  §  995,  where  master  receives  check  as 
certificate  of  deposit  neither  deposit  nor  purchase  money  need  be  de- 
posited in  court;  United  States  v.  Marsh,  106  Fed.  477,  45  C.  C.  A.  436, 
holding  court  cannot  authorize  clerk  to  charge  fees  for  making  records, 
except  in  accord  with  statute. 

164  XJ.  8.  54-75,  41  L.  Ed.  848,  17  Sup.  Ok  19,  SALTONSTAIiL  y.  BIBT- 
WELL. 

Not  cited. 

164  U.  8.  76-81,  41  X..  Ed.  855,  17  Sup.  Ot  81,  McELBOY  ▼.  UNITED 
STATES. 

Indictments  for  assault  to  klU.  and  for  arson  against  same  persons, 
cannot  be  joined  with  Indictments  for  arson  on  different  date  against 
some  of  them. 

Approved  in  Cohen  v.  United  States,  164  U.  S.  702,  41  L.  Ed.  1181,  17 
Sup.  Ct.  993,  following  rule;  Brimie  v.  United  States,  200  Fed.  729,  119 
C.  C.  A.  170,  holding  where  counts  against  two  defendants  were  consoli- 
dated, conviction  could  be  had  only  where  joint  offense  shown;  United 
States  v.  McVickar,  164  Fed.  895,  holding  where  conviction  is  had  on 
different  counts,  court  may  impose  separate  sentence;  Miller  v.  United 
States,  38  App.  D.  C.  366,  369,  40  L.  R.  A.  (N.  S.)  973,  holding  where 
indictments  are  consolidated  without  objection  court  may  allow  chal- 
lenges as  for  one  indictment;  Bass  v.  United  States,  20  App.  D.  C.  239, 
holding  court  cannot  consolidate  offenses  where  all  are  not  committed 
within  six  calendar  months. 

Distinguished  in  Williams  v.  United  States,  168  U.  S.  390,  42  L.  Ed. 
512.  18  Sup.  Ct.  95,  indictments  for  same  kind  of  offenses,  provable  by 


164  U.  S.  81-88  NOTES  ON  U.  S.  REPORTS.  740 

same  kind  of  evidence,  against  same  person,  may  be  tried  together; 
Morris  v.  United  States,  161  Fed.  674,  88  C.  C.  A.  532,  holding  different 
charges  of  violation  of  Oleomargarine  Act  may  be  joined  in  same  indict- 
ment ;  Brown  v.  United  States,  143  Fed.  66,  74  C.  C.  A.  214,  and  Betts 
v.  United  States,  132  Fed.  240,  65  C.  C.  A.  452,  in  both  indictments  tried 
together  for  convenience  where  accused  not  prejudiced ;  United  States  v. 
Dietrich,  126  Fed.  670,  holding  two  persons  cannot  be  severally  charged 
in  same  count  of  indictment,  one  for  offering  and  other  agreeing  to  re- 
ceive bribe. 

Substantive  offenses,  distinct  and  complete,  cannot  be  consolidated  for 
trial. 

Approved  in  Kettenbach  v.  United  States,  202  Fed.  382, 120  C.  C.  A 
505,  holding  where  counts  were  consolidated  defendant  entitled  to  ten 
peremptory  challenges;  Kharas  v.  United  States,  192  Fed.  506,  113 
C.  C.  A.  109,  holding  where  counts  are  consolidated  defendant  is  entitled 
to  three  peremptory  challenges. 

Right  to  try  defendant  on  two  or  more  indictments  at  one  time. 
Note,  Ann.  Gas.  1913A,  1007. 

Consolidation  of  two  indictments  for  trial.    Note,  3  L.  R.  A.  (N.  S.) 
413. 

Improper  consolidation  of  trials  under  Revised  Statutes,  section  1024, 
is  reversible  error. 

Approved  in  Kulp  v.  United  States,  210  Fed.  251,  127  C.  C.  A.  67, 
holding  no  error  exists  where  counts  as  to  separate  offenses  are  dis- 
missed ;  Kidwell  v.  United  States,  38  App.  D.  C.  569,  holding  indictment 
cannot  charge  carnal  knowledge  of  different  females. 

Miscellaneous.  Cited  in  Krause  v.  United  States,  147  Fed.  446,  78 
C.  C.  A.  642,  semble,  where  indictments  consolidated  for  trial  no 
increase  in  peremptory  challenges. 

164  U.   S.   81-88,  41  L.  Ed.   357,   17  Sup.   Ok  88,  UNITED   STATES  ▼. 
McMAHON. 

United  States  marshals  can  charge  but  one  fee  for  attending  exam- 
inations before  same  commissioner  on  same  day. 

Approved  in  Nixon  v.  United  States,  82  Fed.  31,  and  Puleston  v. 
United  States,  88  Fed.  975,  following  rule. 

United  States  marshal  may  charge  fox  each  attendance  before  different 
commissioners  on  same  day. 

Approved  in  Lovering  v.  United  States,  117  Fed.  566,  allowing  charges 
for  attendance  of  deputy  before  United  States  commissioner  where  same 
person  was  paid  for  attendance  in  District  Court  as  bailiff  same  day. 
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United  States  marshal  la  entitled  to  mileage  fox  taking  prisoner  to 
penitentiary  in  State,  bnt  outside  of  district. 

Approved  in  Jacobus  v.  United  States,  87  Fed.  107,  following  rule. 

United  States  marshal  cannot  have  fee  of  two  dollars  for  serving  war- 
rants of  commitment. 

Approved  in  United  States  v.  Dill,  86  Fed.  84,  29  C.  C„  A.  586,  follow- 
ing rule. 

Miscellaneous.  Cited  in  United  States  v.  Saunders,  79  Fed.  407,  24 
C.  C.  A.  649,  United  States  may  maintain  setoff  for  payments  unauthor- 
ized by  law. 

164  U.  S.  89-98,  41  L.  Ed.  360,  17  Sup.  Ot.  27,  PABSON8  V.  VENZKE. 
Commissioner  and  secretary  may  cancel  entry  after  final  receipt  Issued. 
Approved  in  El  Paso  Brick  Co.  v.  McKnight,  233  U.  S.  258,  L.  E.  A. 
1915A,  1113,  58  L.  Ed.  948,  34  Sup.  Ct.  498,  holding  cancellation  of  en- 
try through  mistake  does  not  destroy  legal  effect  of  entry  and  perform- 
ance of  assessment  work ;  Love  v.  Flahive,  205  U.  S.  199,  51  L.  EcL  770, 
27  Sup.  Ct.  486,  holding  Land  Department  may  award  patent  to  party 
proving  better  right;  Michigan  etc.  Lumber  Co.  v.  Rust,.168  U.  S.  593, 
42  L.  Ed.  592,  18  Sup.  Ct.  209,  Land  Department  has  jurisdiction  to 
determine  whether  or  not  title  has  passed;  Diller  v.  Hawley,  81  Fed. 
654,  26  C.  C.  A.  514,  and  Pfund  v.  Valley  etc.  Trust  Co.,  52  Neb.  476,  72 
K.  W.  481,  reaffirming  rule;  Stearns  v.  United  States,  152  Fed.  903,  82 
C.  C.  A.  48,  upholding  conviction  for  making  fraudulent  entry  on  public 
lands;  De  Laittre  v.  Board  of  Commrs.,  149  Fed.  805,  807,  decision  of 
State  land  commissioners  as  to  issuance  of  patent  for  school  land  not 
reviewable  by  courts;  Cosmos  Exploration  Co.  v.  Gray  Eagle  Oil  Co., 
112  Fed.  12,  13,  61  L.  Bf  A.  230,  50  C.  C.  A.  79,  holding  until  approval 
of  department  of  selection  of  land  in  lieu  of  forest  reservation  such 
land  is  open  for  exploration  for  minerals;  Gage  v.  Gunther,  136  Cal. 
347,  89  Am.  St.  Rep.  149,  68  Pac.  713,  holding  rules  of  practice  formu- 
lated by  secretary  cannot  prevent  his  review  of  previous  decision;  Min- 
eral Farm  Min.  Co.  v.  Barrick,  33  Colo.  415,  80  Pac.  1056,  applying  rule 
to  mineral  entry ;  Whitehill  v.  Victoria  Land  etc.  Co.,  18  N.  M.  524,  139 
Pac.  185,  holding  findings  of  officers  of  Land  Department  are  conclusive 
in  absence  of  fraud ;  McKnight  v.  El  Paso  Brick  Co.,  16  N.  M.  732,  Ann. 
Gas.  1912D,  1309,  120  Pac.  698,  holding  final  receipt  issued  on  fraud- 
ulent application  is  good  until  set  aside;  Healey  v.  Forman,  14  N.  D. 
454,  105  N.  W.  234,  holding  one  cannot  claim  title  to  public  land  until 
title  has  passed  from  United  States;  Lynch  v.  Harris,  33  Okl.  32,  124 
Pac.  53,  holding  department  might  set  aside  allotment  made  to  Indian; 
Haumesser  v.  Chehalis  County,  76  Wash.  571,  136  Pac.  1142,  holding 
United  States  may  contest  sufficiency  of  residence  even  after  issuance 
of  final  certificate;  McCord  v.  Hill,  111  Wis.  526,  87  N.  W.  483,  holding, 
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under  act  of  Jane  3, 1896,  application  may  be  made  directly  to  Secretary 
of  Interior  for  confirmation  of  previous  erroneously  committed  pre- 
emption entry. 

Distinguished  in  United  States  v.  Detroit  etc.  Lumber  Co.,  131  Ted. 
676,  67  C.  C.  A.  1,  title  of  bona  fide  purchaser  superior  to  equitable 
claim  of  government  to  avoid  patent;  Southern  Cross  Gold  Min.  Co.  v. 
Sexton,  147  Cal.  762,  82  Pac.  424,  disapproving  Land  Department's  ac- 
tion in  revoking  final  certificate  of  purchase  of  mining  claim  because 
of  mistake  in  publication. 

Section  7,  act  of  March  8,  1891,  regarding  confirmations,  refers  only 
to  entries  then  existing. 

Approved  in  Pfund  v.  Valley  etc.  Trust  Co.,  52  Neb.  477,  72  N.  W. 
481,  following  rule;  Guaranty  Savings  Bank  v.  Bladow,  176  U.  S.  458, 
44  L.  Ed.  544,  20  Sup.  Ct.  428,  holding  right  of  bona  fide  encumbrancer 
to  patent  under  act  of  1891  does  not  extend  to  encumbrance  of  interest 
of  entryman  under  entry  canceled  in  1887;  McCune  v.  Essig,  118  Fed. 
280,  holding  patent  issued  to  widow  of  homestead  settler  upon  her  mak- 
ing final  proof  conveys  land  to  her  absolutely  exclusive  of  claims  of 
children. 

Miscellaneous.  Cited  in  McCord  v.  Hill,  117  Wis.  310,  94  N.  W.  66, 
holding  decision  on  demurrer  finding  entry  in  good  faith  and  six 
months'  residence  is  binding  on  subsequent  appeal;  McCord  v.  Hill,  111 
Wis.  513,  84  N.  W.  33,  holding  party  to  whom  Secretary  of  Interior,  by 
erroneous  application  of  law,  issues  patent  holds  as  trustee  for  person 
entitled. 

164  V.  8.  93-100,  41  L.  Ed.  882,  17  Sup.  Ct.  35,  CENTBAL  PAO.  &  B. 
OO.  T.  UNITED  STATES.  x 

Not  cited. 

164  TJ.  S.  100-105,  41  X..  Ed.  365,  17  Sup.  Ct.  38,  WHITE  V.  UNITED 
STATES. 

Where  records  showed  indictment,  arraignment,  plea,  trial,  conviction 
and  refusal  to  arrest  judgment,  sentence  is  sufficient  judgment. 

Approved  in  Ex  parte  Thurston,  233  Fed.  848,  holding  judgment  of 
sentence  need  not  state  crime  for  which  accused  was  sentenced. 

Entry  by  jailer  in  book  kept  for  own  convenience  may  show  prisoner's 
presence  at  time. 

Approved  in  Goodrich  v.  Senate,  92  Me.  261,  42  Atl.  410,  sheriff's 
register  is  merely  prima  facie  evidence  of  presence  in  jail. 

Book  kept  toy  jailer  toy  order  of  superior  is  kept  in  his  official  capacity. 

Approved  in  dissenting  opinion  in  State  ex  rel.  Crenshaw  v.  Joseph, 

175  Ala.  628,  Ann.  Gas.  1914D,  248,  57  South.  958,  majority  holding  note 
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made  on  bill  by  Governor's  secretary  cannot  show  when  bill  was  re- 
ceived by  him. 

Distinguished  in  United  States  v.  Elder,  232  Fed;  268,  holding  affi- 
davits filed  with  commissioner  of  internal  revenue  are  not  public  rec- 
ords ;  Board  of  Commrs.  of  Lake  County  v.  Keene  Five  Cent  Sav.  Bank, 
108  Fed.  509,  47  C.  C.  A.  464,  holding  inadmissible  copies  and  lists  of 
county  warrants  found  in  clerk's  office  but  not  shown  to  have  been 
made  by  county  officers;  Rollins  v.  Board  of  Commrs.  of  Rio  Grande 
County,  90  Fed.  579,  33  C.  C.  A.  181,  county  clerk's  "statements"  of 
county  expenditures  are  not  receivable  to  show  indebtedness  at  dates 
thereof. 

Defendant  cannot  object  to  charge  as  to  good  character  given  sub- 
stantially as  requested.  v 

Approved  in  Davis  v.  United  States,  18  App.  D.  C.  489,  holding  court 
cannot  authorize  presumption  based  on  presumption;  Morris  v.  Terri- 
tory, 1  Okl.  Cr.  645,  656,  99  Pac.  770,  774,  holding  court  may  instruct 
jury  that  they  may  consider  good  character;  State  v.  Brown,  39  Utah, 
171,  Ann.  Cas.  1913E,  1,  115  Pac.  1006,  holding  accused  is  entitled  to 
instruction  to  consider  evidence  as  to  good  character. 

Weight  of  evidence  of  good  character  of  defendant  in  criminal  case. 
Note,  Ann.  Gas,  1913E,  24. 

164  U.  S.  105-112,  41  L.  Ed.  367,  17  Sup.  Ct.  40,  PRESS  PUBLISHING} 
OO.  V.  MONBOE. 

Circuit  Court's  jurisdiction  on  ground  of  Federal  question  must  be 
determined  from  plaintiff's  claim. 

Approved  in  Muse  v.  Arlington  Hotel  Co.,  168  U.S.  436,  42  L.  Ed.  533, 
18  Sup.  Ct.  Ill,  following  rule;  Florida  Cent.  etc.  R.  R.  Co.  v.  Bell,  176 
U.  S.  328,  44  L.  Ed.  490,  20  Sup.  Ct.  402,  holding  plaintiff  cannot  confer 
Federal  jurisdiction  by  averment  that  defendant  will  defend  under  a 
law  of  United  States. 

Distinguished  in  Stori  v.  Massachusetts,  183  U.  S.  143,  46  L.  Ed.  124, 
22  Sup.  Ct.  74,  holding,  under  section  761,  Rev.  Stats.,  Supreme  Court 
on  appeal  from  dismissal  of  habeas  corpus  petition  by  Circuit  Court  of 
Appeals  disposes  "of  party  as  law  and  justice  require." 

Circuit  Court  of  Appeals  decision  in  suit  based  on  right  in  unpublished 
manuscript  is  final  where  citizenship  diverse. 

Approved  in  Russell  v.  Russell,  200  U.  S.  613,  50  L.  Ed.  620,  26  Sup. 
Ct.  755,  Empire  State-Idaho  Min.  etc.  Co.  v.  Bunker  Hill  &  Sullivan 
Min.  etc.  Co.,  200  U.  S.  613,  60  L.  Ed.  620,  26  Sup.  Ct.  754,  Watkins  v. 
American  Nat.  Bank,  199  U.  S.  599,  60  L.  Ed.  327,  26  Sup.  Ct.  746,  and 
Board  of  Supervisors  of  Riverside  County  v.  Thompson,  196  U.  S.  637, 
49  L.  Ed.  630,  25  Sup.  Ct.  795,  all  following  rule;  Spencer  v.  Duplan 
Silk  Co.,  191  U.  S.  527,  48  L.  Ed.  289,  24  Sup.  Ct.  175,  dismissing  writ 
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of  error  where  Circuit  Court's  jurisdiction  rested  entirely  upon  diverse 
citizenship;  Huguley  Mfg.  Co.  v.  Galeton  Cotton  Mills,  184  U.  S.  294, 

46  L.  Ed.  548,  22  Sup.  Ct.  454,  holding  no  right  of  appeal  from  deci- 
sion of  Circuit  Court  of  Appeals  made  final  as  resting  on  diverse  citi- 
zenship is  given  by  provision  for  certiorari  in  section  6,  Act  1891; 
American  Sugar  Refining  Co.  v.  New  Orleans,  181  U.  S.  280,  45  L.  Ed. 
861,  21  Sup.  Ct.  647,  holding  introduction  in  case  resting  originally  on 
diverse  citizenship  of  constitutional  question  warranting  direct  appeal 
does  not  deprive  Circuit  Court  of  Appeals  of  jurisdiction ;  Florida  Cent, 
etc.  R.  R.  Co.  v.  Bell,  176  U.  S.  325,  44  L.  Ed.  489,  20  Sup.  Ct.  401,  hold- 
ing judgment  of  Circuit  Court  of  Appeals  cannot  be  final  where  both 
courts  below  treated  case  as  one  turning  on  construction  of  Federal 
laws;  Pope  v.  Louisville  etc.  Ry.  Co.,  173  U.  S.  576,  43  L.  Ed.  816,  19 
Sup.  Ct.  501,'  Circuit  Court  of  Appeals  judgments  in  suits  depending 
on  diverse  citizenship,  are  final;  San  Joaquin  etc.  Irr.  Co.  v.  Stanislaus 
Co.,  90  Fed.  520,  where  record  shows  Federal  question,  diverse  citizen- 
ship is  not  essential ;  Keyser  v.  Lowell,  117  Fed.  401,  54  C.  C.  A.  574, 
holding  Circuit  Court  of  Appeals  may  finally  determine  constitutional- 
ity of  State  statute  where  question  arises  in  case  resting  originally  on 
diverse  citizenship. 

Distinguished  in  Northern  Pac.  Ry.  Co.  v.  Soderberg,  188  U.  S.  528, 

47  L.  Ed.  581,  23  Sup.  Ct.  366,  holding  Circuit  Court  of  Appeals  does 
not  render  final  decision  where  plaintiff's  claim  rests  on  diverse  citizen- 
ship and  also  upon  construction  of  land  grant  of  1864;  Owensboro  v. 
Owensboro  Water- Works  Co.,  115  Fed.  322,  53  C.  C.  A.  146,  holding 
Supreme  Court  has  exclusive  jurisdiction  of  appeal  where  Circuit 
Court's  jurisdiction  rested  on  sole  ground^ of  alleged  unconstitutionality 
of  State  statute. 

Right  to  exemplary  damages  for  infringement  of  trademark.    Note, 
Ann.  Oas.  1913A,  355,  356. 

Miscellaneous.  Cited  in  Glenwood  Light  etc.  Co.  v.  Town  of  Glen- 
wood  Springs,  231  U.  S.  735,  58  L.  Ed.  459,  34  Sup.  Ct.  315,  dismissing 
for  want  of  jurisdiction. 

164  IT.   S.   112-179,  41  I*  Ed.  869,  17    Sup.  Ot.  56,  FALLBBOOK    IBB. 
DIST.  y.  BRADLEY. 

Circuit  Court  may  decide  constitutionality  of  State  law  in  suit  based 
on  diverse  citizenship. 

Approved  in  Siler  v.  Louisville  etc.  R.  R.  Co.,  213  U.  S.  191,  53  L.  Ed. 
757,  29  Sup.  Ct.  451,  holding  Supreme  Court  on  appeal  may  decide  local 
questions  only;  People  ex  rel.  Chapman  v.  Sacramento  Drainage  Dis- 
trict, 155  Cal.  381,  386,  388,  103  Pac.  212,  214,  215,  holding  fact  that 
powers  conferred  on  board  are  excessive  does  not  affect  constitution- 
ality of  act;  San  Joaquin  etc.  Irr.  Co.  v.  Stanislaus  Co.,  90  Fed.  520, 
diversity  of  citizenship  is  not  essential  to  jurisdiction  where  record 
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discloses  Federal  question ;  dissenting  opinion  in  Tregea  v.  Modesto  Irr. 
Dist,  164  U.  S.  189,  42  L.  Ed.  899, 17  Sup.  Ct.  56,  arguendo. 

Federal  court's  determination  as  to  repugnancy  of  law  to  State  Con- 
stitution  must  be  based  on  State  Court's  construction. 

Approved  in  United  States  v.  Broughton,  213  Fed.  350,  351,  uphold- 
ing law  allowing  convict  to  render  services  to  surety  securing  his 
fine;  Quinton  v.  Equitable  Inv.  Co.,  196  Fed.  317,  116  C.  C.  A.  134, 
holding  illegality  of  organization  of  irrigation  district  cannot  be  col- 
laterally attacked;  Risley  v.  City  of  Utica,  173  Fed.  510,  holding  suit 
to  enjoin  municipal  tax  is  within  Federal  jurisdiction;  York  v.  Wash- 
burn, 129  Fed.  570,  64  C.  C.  A.  132,  effect  of  oral  lease  within  statute  of 
frauds,  rule  of  property ;  Williams  v.  Gaylord,  102  Fed.  374,  42  C.  C.  A. 
401,  following  State  construction  of  Cal.  Stats.  1880,  p.  130,  requiring 
directors  of  any  mining  corporation  in  disposing  of  mining  ground  to 
obtain  consent  of  two-thirds  of  stock;  Miller  v.  Perris  Irr.  Dist.,  85 
Fed.  701,  California  Superior  Court  decisions  approving  organization 
of  irrigation  district,  bind  Federal  court;  Clarksburg  Electric  Light  Co. 
v.  Clarksburg,  47  W.  Va.  747,  60  L.  R.  A.  142,  35  S.  E.  997,  holding 
under  statute  law  governing  cities,  grant  of  nonexclusive  franchise  to 
use  streets  is  valid  contract  protected  from  impairment. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  419,  442. 

Federal  courts  will  not  declare  law  repugnant  to  State  Constitution  in 
face  of  contrary  State  decisions. 

Approved  in  Hooker  v.  Los  Angeles,  188  U.  S.  320,  47  L.  Ed.  491, 
23  Sup.  Ct.  397,  holding  Supreme  Court  cannot  reverse  State  court  in 
sustaining  State  statute  under  State  Constitution;  Johnson  v.  Hunter, 
127  Fed.  223,  upholding  Ark.  Acts  1895,  No.  71,  authorizing  commence- 
ment of  tax  proceedings  against  ■  land  of  nonresidents  after  notice 
published  weekly  for  four  weeks;  Williams  v.  Stearns,  126  Fed.  213, 
holding  State  supreme  decision  upholding  State  statute  dividing  such 
court  and  prescribing  powers  of  divisions  is  conclusive  in  Federal  courts. 

Constitutional  guaranty  of  due  process  is  preserved  by  tax  law  provid- 
ing for  hearing  of  protests. 

Approved  in  Hibben  v.  Smith,  191  U.  S.  322,  48  L.  Ed.  200,  24  Sup.  Ct. 
90,  holding  due  process  is  accorded  assessed  property  owner  where 
opportunity  to  be  heard  before  assessment  board  is  given  after  which 
hoard's  decision  is  final;  Brown  v.  Drain,  187  U.  S.  635,  47  L.  Ed.  343, 
23  Sup.  Ct.  842  (affirming  112  Fed.  591),  holding  California  Street 
Work  Act  of  March  18,  1885,  affords  property  owners  ample  oppor- 
tunity for  correction  of  error  in  assessments  by  application  to  city 
council;  St.  Louis  etc.  Ry.  Co.  v.  Davis,  132  Fed.  633,  applying  rule  in 
assessment  of  railroad  property;  Road  Imp.  District  v.  Glover,  86  Ark. 
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237,  110  S.  W.  1033,  holding  statute  delegating  power  to  make  public 
improvements  is  not  void  in  failing  to  provide  for  notice;  Hale  v. 
Moore,  82  Ark.  76,  100  S.  W.  742,  and  Sudberry  v.  Graves,  83  Ark.  348, 
103  S.  W.  730,  both  holding  assessments  cannot  be  made  against  land 
owners  not  notified;  Brookes  v.  City  of  Oakland,  160  Cal.  427,  428. 
117  Pac.  434,  holding  organization  of  sewer  district  was  void  where  no 
notice  given;  Healey  v.  Anglo-Calif ornian  Bank,  5  Cal.  App.  282,  90 
Pac.  55,  holding  notice  must  contain  every  step  of  work  contemplated; 
Denver  v.  Kennedy,  33  Colo.  91,  80  Pac.  126,  notice  by  advertisement 
of  completion  of  improvement,  sufficient;  Elliott  v.  McCrea,  23  Idaho, 
529,  130  Pac.  786,  holding  assessment  levied  for  improvement  is  not 
tax;  Baldwin  v.  Moroney,  173  Ind.  577,  30  L.  R.  A.  (N.  S.)  761,  91 
N.  E.  5,  holding  notice  need  not  be  given  to  mortgagee  of  land  benefited; 
Pittsburgh  etc.  Ry.  Co.  v.  Lightheiser,  168  Ind.  462,  78  N.  E.  1041, 
upholding  law  making  employer  liable  for  injuries  to  servants;  Union 
Pac.  R.  Co.  v.  City  of  Abilene,  78  Kan.  827,  98  Pac.  227,  refusing  to 
uphold  law  providing  tax  for  sprinkling  of  streets;  Louisville  etc.  R. 
Co.  v.  Central  Stockyards  Co.,  133  Ky.  202,  97  S.  W.  797,  upholding 
law  requiring  railroads  to  exchange  cars  at  points  of  physical  connection; 
Hoertz  v.  Jefferson  Southern  Pond  Draining  Co.,  119  Ky.  833,  84  S.  W. 
1143,  upholding  special  tax  for  drainage  and  reclamation,  though  notice 
given  only  by  publication  and  posting;  Yazoo  etc.  R.  R.  Co.  v.  Adams, 
77  Miss.  779,  25  South.  357,  upholding  provision  for  assessment  of 
railroad  property  for  back  taxes  by  commissioners  without  authority 
to  assess  other  property;  State  v.  Sutton,  83  N.  J.  L.  49,  84  Atl.  1059, 
upholding  statute  requiring  street  railways  to  furnish  free  transporta- 
tion to  police  officers;  Shultz  v.  Ritterbusch,  38  Okl.  494,  134  Pac.  967, 
holding  statute  may  provide  for  interest  on  assessments ;  Argyle  v.  John- 
son, 39  Utah,  512,  513,  515,  517,  118  Pac.  492,  493,  494,  holding  act 
failing  to  provide  for  hearing  of  protest  is  void;  Durkee  v.  City  of 
Barre,  81  Vt.  539,  71  Atl.  821,  holding  twelve  days  sufficient  notice  to 
property  owners;  State  ex  rel.  Bussell  v.  Abraham,  61  Wash.  606,  112 
Pac.  673,  annulling  law  which  did  not  provide  for  hearing  on  assess- 
ment. 

Property  is  taken  without  due  process  when  for  other  than  public  use, 
giving  Federal  court  jurisdiction. 

Approved  in  Missouri  Pac.  Ry.  Co.  v.  Nebraska,  164  U.  S.  417,  41 
L.  Ed.  495,  17  Sup.  Ct.  135,  act  requiring  railroads  allowing  one  party 
to  erect  elevators  on  right  of  way,  to  extend  privilege  to  all,  is  un- 
constitutional;  Sears  v.  Street  Commrs.,  173  Mass.  355,  53  N.  E.  878, 
sewer  assessment,  Statute  of  1897,  is  unconstitutional,  as  authorizing 
taking  to  pay  charge  not  founded  on  special  benefit;  Salisbury  Land 
etc.  Co.  v.  Commonwealth,  215  Mass.  380,  46  L.  R.  A.  (N.  8.)  1196, 
102  N.  E.  624,  holding  statute  authorizing  condemnation  of  land  for 
public  use  cannot  authorize  leasing  of  same  to  private  parties;  Woodall 
v.  Darst,  71  W.  Va.  354,  360,  Ann.  Oaa.  1914B,  1278,  44  L.  R.  A.  (N.  S.) 
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83,  77  S.  E.  265,  268,  holding  whether  appropriation  is  for  public  pur- 
pose is  judicial  question. 

Uses  for  which  the  power  of  eminent  domain  cannot  be  exercised. 
Note,  102  Am.  St  Rep.  831. 

Irrigation  of  arid  lands  is  public  use. 

Approved  in  O'Neill  v.  Learner,  239  U.  S.  253,  254,.  60  L.  Ed.  266, 
36  Sup.  Ct.  58,  holding  land  may  be  condemned  for  drainage  purposes; 
Union  Lime  Co.  v.  Chicago  etc.  Ry.  Co.,  233  U.  S.  219,  58  L.  Ed.  928, 
34  Sup.  Ct.  522,  holding  land  taken  for  railroad  spur-track  is  taken 
for  public  use ;  San  Joaquin  etc.  Canal  &  Irr.  Co.  v.  County  of  Stanis- 
laus, 233  U.  S.  460,  58  L.  Ed.  1046,  34  Sup.  Ct.  652,  holding  organiza- 
tion of  irrigation  district  is  for  public  use;  Clark -v.  Nash,  198  U.  S. 
369,  49  L.  Ed.  1088,  25  Sup.  Ct.  676,  upholding  statute  authorizing  con- 
demnation of  right  of  way  for  irrigation  ditch;  Stanislaus  County  v. 
.  San  Joaquin  etc.  Irr.  Co.,  192  U.  S.  210,  48  L.  Ed.  412,  24  Sup.  Ct.  245, 
holding  Cal.  Stats.  1862,  §  3,  preventing  supervisors  in  regulating  water- 
rates  from  reducing  same  below  certain  profit  point,  created  no  con- 
tract ;  Guitierres  v.  Albuquerque  Land  Co.,  188  U.  S.  555,  47  L.  Ed.  593, 
23  Sup.  Ct.  342  (affirming  Land  &  Irr.  Co.  v.  Gutierrez,  10  N.  M.  231, 
237,  61  Pac.  357,  359),  holding  Desert  Land  Act  March  3, 1877,  providing 
that  surplus  water  on  public  domain  should  remain  for  public  use,  did 
not  prevent  formation  of  territorial  irrigation  companies;  Burley  v. 
United  States,  179  Fed.  10,  33  L.  R.  A.  (N.  S.)  807,  102  C.  C.  A.  429, 
holding  taking  of  land  for  irrigation  project  was  taking  for  public  use; 
Less  Land  Co.  v.  Fender,  119  Ark.  25,  173  S.  W.  409,  and  Bemis  v. 
Guirl  Drainage  Co.,  182  Ind.  44,  45,  105  N.  E.  499,  both  upholding 
statute  for  drainage  of  wet  lands;  Anderson  v.  Grand  Valley  Irr.  Dis- 
trict, 35  Colo.  533,  85  Pac.  316,  upholding  irrigation  district  law  of 
State  of  Colorado;  Thayer  v.  California  Develop.  Co.,  164  Cal.  128, 
128  Pac.  25,  holding  use  is  not  public  where  every  land  owner  is  not 
entitled  to  use  of  water;  Almand  v.  Pate,  143  Ga.  718,  85  S.  E.  912, 
upholding  act  authorizing  creation  of  drainage  district;  Roby  v. 
Shunganunga  Drainage  District,  77  Kan.  760,  95  Pac.  401,  upholding 
establishment  of  drainage  district;  Missouri  etc.  Ry.  Co.  v.  Cambern, 
66  Kan.  366,  71  Pac.  810,  holding  construction  of  levee  along  bank  of 
river  is  public  use  within  eminent  domain  statutes;  In  re  Opinion  of 
the  Justices,  204  Mass.  613,  27  L.  R.  A.  (N.  8.)  483,  91  N.  E.  408,  up- 
holding right  of  city  to  lay  out  public  thoroughfare;  Blackstone  Mfg. 
Co.  v.  Town  of  Blackstone,  200  Mass.  88,  18  L.  R.  A.  (N.  8.)  755, 
85  N.  E.  882,  upholding  right  of  State  to  levy  tax  on  water  power; 
Minnesota  Canal  etc.  Co*  v.  Koochiching  Co.,  97  Minn.  448,  107  N.  W. 
412,  generation  of  electricity  for  sale  is  public  use  but  it  is  otherwise 
with  water-power ;  In  re  Little  River  Drainage  District,  236  Mo.  112, 139 
S.  W.  334,  holding  drainage  of  lands  is  public  use ;  Billings  Sugar  Co.  v. 
Fish,  40  Mont.  265,  266,  20  Ann.  Cas.  264,  26  L.  R.  A.  (N.  8.)  973,  106 
Pac.  568,  569,  holding  reclamation  of  swamp-lands  is  public  use;  Helena 
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Power  etc.  Co.  v.  Spratt,  35  Mont.  122,  124,  10  Ann.  Cas.  1055,  8 
L.  R.  A.  (N.  S.)  667,  88  Pac.  774,  775,  holding  erection  of  dam  for 
irrigation  purposes  was  public  use;  Ellinghouse  v.  Taylor,  19  Mont. 
466,  48  Pac.  758,  holding  use  of  water  to  irrigate  particular  mine  is 
public  use;  Matter  of  Tuthill,  163  N.  Y.  138,  139,  140,  79  Am.  St.  Rep. 
577,  578,  579,  57  N.  E.  305,  holding  unconstitutional  article  I,  section  7, 
State  Const.,  authorizing  laws  permitting  land  owners  to  construct 
ditches  on  lands  of  others ;  Ellison  v.  City  of  Lamoure,  30  N.  D.  49, 151 
N.  W.  990,  holding  construction  of  sewer  is  for  public  benefit ;  Northern 
Pac.  Ry.  Co.  v.  Kreszeszewski,  17  N.  D.  208,  115  N.  W.  681,  holding 
property  taken  for  railroad  is  taken  for  public  use;  Sanderlin  v.  Luken, 
152  N.  C.  741,  68  S.  E.  226,  holding  levee  district  is  public  purpose; 
McMahan  v.  Olcott,  65  Or.  546,  133  Pac.  839,  holding  reclamation  of 
arid  lands  is  public  purpose;  Lundberg  v.  Green  River  Irr.  Dist.,  40 
Utah,  86,  87,  119  Pac.  1040,  1041,  holding  property  taken  for  irrigation 
district  is  taken  for  public  use;  Argyle  v.  Johnson,  39  Utah,  506,  508, 
118  Pac.  489,  490,  holding  establishment  of  drainage  district  is  public 
purpose ;  Nash  v.  Clark,  27  Utah,  167,  75  Pac.  375,  upholding  condemna- 
tion for  irrigation  ditch;  State  ex  rel.  Galbraith  v.  Superior  Court,  59 
Wash.  631,  632,  140  Am.  St  Rep.  893,  110  Pac.  433,  upholding  right 
of  water  company  to  take  land  for  irrigation  purposes;  Bowes  v.  City 
of  Aberdeen,  58  Wash.  545,  30  L.  R,  A.  (N.  S.)  709,  109  Pac.  373,  up- 
holding right  of  city  to  fill  in  lowlands;  Grover  Irr.  etc.  Co.  v.  Lovella 
Ditch  etc.  Co.,  21  Wyo.  251,  Ann.  Cas.  1915D,  1207,  131  Pac.  57,  holding 
lands  cannot  be  condemned  for  irrigation  purposes  in  other  States; 
Farm  Investment  Co.  v.  Carpenter,  9  Wyo.  136,  *7  Am.  St.  Rep.  933, 
61  Pac.  264,  upholding  Const.,  art.  VIII,  §  1,  declaring  that  the  waters 
of  all  natural  streams,  lakes  and  springs  are  the  property  of  the  State; 
Ellinghouse  v.  Taylor,  19  Mont.  466,  48  Pac.  758,  upholding  act  of  1891, 
authorizing  condemnation  of  right  of  way  for  ditch  to  irrigate  par- 
ticular mine ;  Cummings  v.  Hyatt,  54  Neb.  42,  74  N.  W.  414,  reaffirming 
rule ;  Prescott  Irr.  Co.  v.  Flathers,  20  Wash.  459,  55  Pac.  636,  upholding 
Washington  irrigation  laws. 

Distinguished  in  Brown  v.  Gerald,  100  Me.  362,  109  Am.  St.  Rep. 
526,  70  L.  R.  A.  472,  61  Atl.  790,  generating  and  selling  electricity  for 
power  not  a  public  use ;  dissenting  opinion  in  State  ex  rel.  Golden  Val- 
ley Irr.  Co.  v.  Superior  Oourt,  67  Wash.  564,  122  Pac.  21,  majority 
holding  condemnation  of  land  for  irrigation  purpose  is  public  use;  dis- 
senting opinion  in  Bowes  v.  City  of  Aberdeen,  58  Wash.  560,  30  L.  R.  A 
(N.  S.)  709,  109  Pac.  378,  majority  upholding  right  of  city  to  fill  in 
lowlands. 

Exercisability  of  eminent  domain  for  drainage  of  private  lands. 
Note,  49  L.  R.  A.  785. 

Taking  property  for  irrigating  ©r  draining  private  lands.    Note, 
1  L.  R.  A.  (N.  S.)  209. 
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Fact  that  use  of  water  is  limited  to  land  owners  does  not  Invalidate 
law  creating  Irrigation  district. 

Approved  in  Webster  v.  Fargo,  9  N.  D.  211,  82  N.  W.  733,  uphold- 
ing section  2280,  Rev.  Codes,  charging  entire  cost  of  street  paving  upon 
abutting  property  according  to  frontage. 

Direct  enjoyment  by  considerable  portion  of  community  Is  not  neces- 
sary to  public  use. 

Approved  in  Lee  Wilson  &  Co.  v.  Wm.  R.  Compton  Bond  etc.  Co.,  103 
Ark.  459,  146  S.  W.  112,  holding  entire  State  need  not  benefit  by  estab- 
lishment of  drainage  district;  San  Joaquin  etc.  R.  Co.  v.  Stevinson,  164 
Cal.  229,  128  Pac.  927,  holding  furnishing  water  to  part  of  inhabitants 
is  public  use;  Oregon  Short  Line  R.  Co.  v.  Pioneer  Irr.  Co.,  16  Idaho, 
588,  593,  102  Pac.  907,  909,  holding  petition  for  organization  need  not 
specifically  describe  district  to  be  benefited;  Rolph  v.  Fargo,  7  N.  D. 
669,  42  L.  R.  A.  657,  76  N.  W.  251,  rule  of  apportionment  among  parcels 
of  land  benefited,  rests  within  legislative  discretion. 

Owner  must  be  heard  on  question  whether  his  land  would  be  benefited 
by  Irrigation  district. 

Approved  in  Stevens  v.  City  of  Port  Huron,  149  Mich.  547,  12 
Ann.  Gas.  60S,  113  N.  W.  292,  holding  owner  of  property  must  be  heard 
on  question  of  benefit  resulting  from  sprinkling  of  streets. 

Decision  of  tribunal  to  determine  whether  lands  would  be  benefited  is 
conclusive  In  absence  of  fraud. 

Approved  in  Driver  v.  Moore,  81  Ark.  86.  98  S.  W.  736,  holding 
assessment  levied  after  notice  is  conclusive  on  land  owners;  Knowles 
v.  New  Sweden  Irr.  District,  16  Idaho,  249,  251,  253,  101  Pac.  92,  93, 
holding  personal  service  need  not  be  made  on  land  owners;  Inglin  v. 
Hoppin,  156  Cal.  487y  105  Pac.  584,  holding  writ  of  review  will  lie  from 
proceedings  of  reclamation  board ;  Board  of  Commrs.  of  Johnson  County 
v.  Johnson,  173  IncL  87,  89  N.  £.  594,  holding  action  of  State  tax  com- 
missioners is  final;  Pittsburgh  etc.  Ry.  Co.  v.  Hartford  City,  170  Ind. 
683,  20  L.  R.  A.  (N.  8.)  461,  85  N.  E.  363,  holding  motives  of  legislators 
in  passing  act  will  not  be  inquired  into;  Edwards  v.  Cooper,  168  Ind. 
66,  72,  79  N.  E.  1051,  1053,  holding  assessments  are  in  nature  of  judg- 
ments and  not  subject  to  collateral  attack;  Wyman  v.  Seatle,  88  Neb. 
33,  128  N.  W.  804,  holding  district  bonds  are  not  acceptable  in  payment 
of  tax  levy;  City  of  Asheville  v.  Wachovia  Loan  etc.  Co.,  143  N.  C.  369, 
55  S.  E.  804,  holding  municipality  must  establish  taxing  district  in  local- 
ity where  improvement  is  to  be  made ;  Erickson  v.  Cass  Co.,  11  N.  D. 
505,  507,  92  N.  W.  847,  848,  holding  in  absence  of  fraud  action  of  drain 
commissioners  in  determining  what  lands  are  benefited  and  apportioning 
costs  of  drain  is  conclusive;  King  v.  Portland,  38  Or.  413,  415,  63  Pac. 
4,  5,  upholding  Sess.  Laws  1898,  §  138,  for  assessment  of  street  work 
to  abutting  lots ;  Yaioo  etc.  R.  R.  Co.  v.  Adams,  77  Miss.  779,  25  South. 
358,  commissioners'  valuation  and  assessment  of  railroad  property  is 
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collaterally  conclusive  except  for^fraud;  Rolph  v.  Fargo,  7  N.  D.  664, 
42  L.  R.  A.  655,  76  N.  W.  249,  legislature  may  direct  all  expenses  of 
street  paving  to  be  assessed  against  abutting  property  proportionate  to 
frontage. 

Distinguished  in  Ahern  v.  Board  of  Directors  of  High  line  Irr.  Dis- 
trict, 39  Colo.  422,  89  Pac.  967,  holding  action  of  board  determining 
lands  to  be  benefited  is  subject  to  review. 

Constitutional  guaranty  of  due  process  does  mot  require  right  of  appeal 
from  special  board's  decision. 

Approved  in  Hibben  v.  Smith,  191  TJ.  S.  322,  48  L.  Ed.  200,  24  Sup. 
Ct.  90,  holding  due  process  accorded  assessed  property  owner  though 
assessing  board  after  hearing  renders  final  judgment. 

Act  creating  district  for  irrigating  arid  lands  is  not  invalid  because 
not  limited  to  arid  lands. 

Approved  in  Herring  v.  Modesto  Irr.  Dist.,  95  Fed.  723,  following 
rule. 

Lands  which  may  be  included  in  irrigation  district.    Note,  Ann. 
Oas.  1916A,  1222,  1223. 

Act  providing  for  creating  irrigation  districts  and  for  hearing  on 
question  of  benefit  is  valid. 

Approved  in  Embree  v.  Kansas  City  etc.  Road  District,  240  U.  S.  247, 
60  L.  Ed.  627,  36  Sup.  Ct.  319,  holding  due  process  is  satisfied  where 
land  owners  in  road  district  are  given  right  to  object  before  County 
Court;  Londoner  v.  Denver,  210  U.  S.  386,  52  L.  Ed.  lllfc  28  Sup.  Ct. 
708,  holding  law  requires  more  than  submission  of  written  objections  to 
city  council  sitting  as  board  of  equalization;  Hallett  v.  United  States 
Security  etc.  Co.,  40  Colo.  287,  90  Pac.  684,  holding  notice  need  not 
specify  time  or  place  for  hearing  of  objections;  Little  Walla  Walla  Irr. 
Dist.  v.  Preston,  46  Or.  6,  78  Pac.  982,  applying  rule  under  similar  law; 
Bailey  v.  Mayor  etc.  of  City  of  Sioux  Falls,  28  S.  D.  126, 132  N.  W.  706, 
holding  public  notice  is  sufficient;  In  re  Central  Irr.  Dist.,  117  Cal.  390, 
49  Pac.  357,  upholding  "Wright"  Irrigation  Act  of  1887;  Alessandro 
Irr.  Dist.  v.  Savings  &  Trust. Co.,  88  Fed.  929,  arguendo. 

Distinguished  in  Home  Tel.  &  Tel.  Co.  v.  City  of  Los  Angeles,  155  Fed. 
582,  holding  telephone  company  not  entitled  to  notice  of  fixing  of  rates. 

Irrigation  district  under  California  law  is  public  corporation,  and  its 
officers  public  officers. 

Approved  in  Boise  City  Irr.  etc.  Co.  v.  Clark,  131  Fed.  421,  65  C.  C.  A. 
399,  reaffirming  rule;  Indian  Cove  Irr.  Dist.  v.  Prideaux,  25  Idaho,  124, 
Ann.  Cas.  1916A,  1218,  136  Pac.  621,  applying  principle;  Houck  v. 
Little  River  Drainage  District,  239  U.  S.  262,  60  L.  Ed.  273,  36  Sup.  Ct. 
60,  holding  members  of  drainage  district  may  be  taxed  for  preliminary 
expenses;  Soliah  v.  Heskin,  222  U.  S.  524,  56  L.  Ed.  299,  32  Sup.  Ct.  103,, 
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holding  State  may  compel  township  to  levy  and  collect  tax  for  public 
purpose;  Stanislaus  Co.  v.  San  Joaquin  etc.  Irr.  Co.*  192  XL  S.  210, 
48  L.  Ed.  412,  24  Sup.  Ct.  245,  holding  Cal.  Stats.  1862,  p.  540,  §  3, 
providing  that  supervisors  regulating  water  rates  should  not  reduce 
below  certain  point,  created  no  contract;  Perry  v.  Otay  Irr.  District,  127 
Cal.  568,  60  Pac.  42,  holding  moneys  collected  by  collector  of  irrigation 
district  are  public  moneys  and  not  subject  to  setoff  against  collector's  fees, 
salary  or  expenses  in  litigation ;  McCord  Mercantile  Co.  v.  Mclntyre,  25 
Colo.  App.  380,  138  Pac.  60,  holding  taxes  levied  by  irrigation  district 
are  public  taxes;  Newby  &  White  v.  Board  of  Drainage  Commrs.,  163 
N.  C.  26,  79  S.  E.  267,  holding  acts  of  drainage  district  cannot  be 
collaterally  attacked;  Atlantic  Trust  Co.  v.  Woodbridge  etc.  Irr.  Co., 
79  Fed.  43,  and  Atlantic  Trust  Co.  v.  Woodbridge  etc.  Irr.  Co.,  79 
Fed.  506,  equitable  rules  governing  priority  of  labor  claims  in  railroad's 
foreclosure  proceedings,  apply  to  irrigation  companies;  San  Joaquin  etc. 
Irr.  Co.  v.  Stanislaus  Co.,  90  Fed.  521,  irrigation  company  is  a  quasi- 
public  corporation  whose  rates  are  subject  to  regulation;  Herring  v. 
Modesto  Irr.  Dist.,  95  Fed.  716,  legality  of  organization  of  irrigation 
district  formed  under  California  Wright  Act,  cannot  be  collaterally 
attacked,  or  pleaded  by  district. 

Distinguished  in  Belknap  Sav.  Bank  v.  Lamar  Land  etc.  Co.,  28  Colo. 
339,  340,  64  Pac.  216,  holding  receiver's  certificates  issued  for  purposes 
of  carrying  on  reclamation  company's  existence  cannot  be  made  lien 
co-ordinate  with  mortgage ;  San  Diego  Flume  Co.  v.  Souther,  90  Fed.  170, 
32  C.  C.  A.  548,  irrigation  companies  are  private  corporations,  and  in 
absence  of  statutory  rates  may  contract  with  commissioners  for  furnish- 
ing water. 

Act  creating  irrigation   district  is  not  invalid  because  assessments 
are  not  proportioned  to  benefits. 

Approved  in  Thomas  v.  Pridham,  171  Cal.  105,  153  Pac.  935,  applying 
rule ;  St.  Louis  etc.  Land  Co.  v.  Kansas  City,  241  U.  S.  430,  60  L.  Ed. 
1080,  36  Sup.  Ct.  647,  holding  where  property  is  sought  to  be  assessed 
in  supplemental  curative  proceeding,  assessments  made  in  original  pro- 
ceeding are  not  subject  to  redetermination;  Tulare  Irrigation  Dist.  v* 
Shepard,  185  U.  S.  13,  16,  46  L.  Ed.  779,  781,  22  Sup.  Ct.  536,  537,  up- 
holding Cal.  Irrigation  Act  March  7,  1887;  French  v.  Barber  Asphalt 
Paving  Co.,  181  U.  S.  340,  45  L.  Ed.  888,  21  Sup.  Ct.  631  (affirming 
Barber  Asphalt  Pav.  Co.  v.  French,  158  Mo.  554,  58  S.  W.  941),  up- 
holding apportionment  of  entire  cost  of  street  pavement  upon  abutting 
property  according  to  frontage;  People  v.  Brown's  Valley  Irr.  District, 
119  Fed.  538,  holding  Wright  Act,  having  been  upheld  by  Supreme  Court, 
its  constitutionality  is  not  a  Federal  question;  Collier  v.  Board  of 
Directors  of  Jefferson  County  Bridge  District,  106  Ark.  155,  153  S.  W. 
261,  holding  fraudulent  finding  as  to  sufficiency  of  petition  may  be 
impeached  by  land  owner;  St.  Louis  Southwestern  By.  Co.  v.  Board  of 
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Directors  of  Red  River  Levee  District,  81  Ark.  566,  99  S.  W.  844,  hold- 
ing railroad  is  subject  to  assessment  for  benefits  resulting  from  con- 
struction of  levee ;  Ritter  v.  Drainage  Dist.  No.  1,  78  Ark.  584,  94  S.  W. 
712,  act  creating  drainage  districts  not  void  because  assessments  not 
limited  to  benefits;  Banaz  v.  Smith,  133  Cal.  105,  65  Pac.  311,  uphold- 
ing Act  March  18,  1885,  for  formation  of  assessment  districts  and  levy 
of  assessments  according  to  frontage ;  Hadley  v.  Dague,  130  Cal.  220, 
221,  62  Pac.  504,  upholding  Street  Improvement  Act  of  1891,  p.  196, 
c.  147,  authorizing  assessments  on  abutting  lots  according  to  frontage, 
where  no  injustice  shown ;  McGhee  v.  Walsh,  249  Mo.  291, 155  S.  W.  451, 
holding  cost  of  sewer  might  be  imposed  on  district  in  which  no  sewers 
were  constructed;  Rolph  v.  Fargo,  7  N.  D.  666,  42  L.  R.  A.  656,  76 
N.  W.  250,  in  exercising  power  of  local  assessment  legislature  is  not 
limited  to  actual  increase  in  value  of  property  assessed  resulting  from 
local  improvement;  Wilkins  v.  Hillman,  45  Okl.  460,  145  Pac.  1114, 
holding  benefit  to  county  must  be  paid  out  of  funds  raised  by  general 
taxation;  Kinkade  v.  Witherop,  29  Wash.  16,  69  Pac.  401,  upholding 
Sess.  Laws  1889-90,  p.  671,  and  Sess.  Laws  1895,  p.  432,  for  organiza- 
tion of  irrigation  districts,  for  issue  of  bonds  made  a  lien  on  the  dis- 
trict; State  v.  Henry,  28  Wash.  49,  68  Pac.  372,  upholding  Sess.  Laws 
1895,  p.  142,  providing  for  construction  of  drainage  ditches  apportion- 
ing cost  according  to  benefits. 

Drainage  districts.    Note,  Ann.  Cas.  19150,  12. 

Act  authorizing  supervisors  to  create  irrigation  districts  is  not  void 
as  delegation  of  power. 

Approved  in  Bauman  v.  Ross,  167  17.  S.  590,  42  L.  Ed.  288,  17  Sup. 
Ct.  982,  and  Rolph  v.  Fargo,  7  N.  D.  668,  42  L.  R.  A.  657,  76  N.  W.  251, 
class  of  lands  to  be  assessed  for  street  improvement  may  be  determined 
by  legislature  or  commissioners  an£  confined  to  lands  they  decide  to 
be  benefited ;  Imperial  Water  Co.  No.  1  v.  Board  of  Supervisors,  162  CaL 
17,  120  Pac.  782,  upholding  right  of  legislature  to  delegate  power  to 
local  board ;  Leibole  v.  Traster,  41  Ind.  App.  284,  83  N.  E.  783,  holding 
township  cannot  authorize  construction  of  sewer  unless  engineer  has 
submitted  survey  to  town  board;  Emmett  Irr.  District  v.  Shane,  19 
Idaho,  337,  113  Pac.  446,  holding  board  of  directors  of  irrigation  dis- 
trict may  obtain  judgment  approving  district;  O'Neill  v.  Yellowstone 
Irr.  District,  44  Mont.  505,  121  Pac.  287,  holding  act  providing  for 
organization  of  irrigation  districts  did  not  constitute  delegation  of 
power;  Woodrough  v.  Douglas  County,  71  Neb.  365,  98  N.  W.  1096, 
holding  county  board  might  declare  method  of  collecting  delinquent 
taxes ;  Shelton  v.  White,  163  N.  C.  93,  79  S.  E.  428,  upholding  establish- 
ment of  levee  and  drainage  district. 

Miscellaneous.  Cited  in  Seekatz  v.  Medina  Valley  Irr.  Co.,  241  tT.  S. 
647,  60  L.  Ed.  1219,  36  Sup.  Ct.  451,  affirming  judgment  on  authority  of 
principal  case;  Manchester  v.  Board  of  Water  Commissioners,  241  U.  S. 
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650,  60  L.  Ed.  1221,  36  Sup.  Ct.  552,  dismissing  for  want  of  jurisdic- 
tion; Schulte  v.  Heman,  189  U.  S.  507,  47  L.  Ed.  922,  23  Sup.  Ct.  852, 
affirmed  on  authority  of  principal  case;  Wisconsin  v.  Siebecker,  164 
U.  S.  702,  41  I*  Ed.  1182,  17  Sup.  Ct.  1000,  decided  on  authority  of 
principal  case;  Michigan  R.  R.  Tax  Cases,  138  Fed.  238,  upholding 
statute  that  provided  no  hearing  as  to  rate  of  tax  where  rate  simply 
matter  of  computation;  St.  Louis  etc.  Ry.  Co.  v.  Grayson,  72  Ark.  126, 
78  S.  W.  779,  upholding  levee  district  assessment  though  no  hearing 
given ;  State  v.  Comer,  157  Ind.  613,  62  N.  E.  453,  holding  fifth  amend- 
ment against  accused  being  made  witness  against  himself  in  criminal 
case  has  no  application  to  States;  State  v.  Mountain  Timber  Co.,  75 
Wash.  590,  4  N.  C.  C.  A.  818,  135  Pac.  649,  holding' question  whether 
industrial  insurance  law  violates  section  of  Constitution  guaranteeing 
republican  form  of  government  raises  political  not  judicial  question; 
Chicago  etc.  R.>  Co.  v.  State,  128  Wis.  654,  108  N.  W.  585,  no  notice 
required  in  proceedings  to  determine  rate  of  taxation. 

104  U.  S.  179-189,  41  I*  Ed.  395,  17  Bap.  Oi.  5S,  TREGEA  y.  MODESTO 
IBB.  DISTRICT. 

State  court's  ex  parte  Judgment  as  to  validity  of  irrigation  bonds  in- 
volves no  Federal  question. 

Approved  in  Anderson  v.  Grand  Valley  Irr.  District,  35  Colo.  533,  85 
Pac.  316,  upholding  irrigation  district  law  of  State  of  Colorado ;  Title  etc. 
Restoration  Co.  v.  Kerrigan,  150  Cal.  320, 119  Am.  St.  Bep.  199,  8  L.  R.  A. 
(N.  S.)  682,  88  Pac.  364,  upholding  act  of  1906  providing  for  action* 
to  restore  records;  Miller  v.  Perris  Irr.  Dist.,  85  Fed.  700,  State  de- 
cisions upholding-  validity  of  irrigation  district  organization,  bind  Federal 
courts;  In  re  Central  Irr.  Dist.,  117  Cal.  386,  49  Pac.  356,  upholding 
"Wright"  Irrigation  Act  of  1887. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  520,  526,  530. 

State  court's  decision  as  to  proper  organisation  of  irrigation  district 
binds  Supreme  Court. 

Approved  in  Miller  v.  Perris  Irr.  Dist.,  85  Fed.  701,  California  Su- 
perior Court  decisions  approving  organization  of  irrigation  districts 
bind  Federal  courts. 

Lands  which  may  be  included  in  irrigation  district.    Note,  Ann. 
Gas.  1916A,  1222,  1223. 

Miscellaneous.  Cited  in  School  Dist.  No.  11  v.  Chapman,  152  Fed. 
900,  82  C.  C.  A.  35,  holding  purchaser  of  bonds  is  not  chargeable  with 
constructive  notice  as  to  suit  to  contest  their  issuance;  Perris  Irr.  Dis- 
trict v.  Thompson,  116  Fed.  836,  54  C.  C.  A.  336,  holding  defendant  sued 
as  corporation  by  appearing  generally,  filing  demurrer  and  later  an- 
XVII— 48 
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swering  on  merits  admits  its  existence;  People  v.  Linda  Vista  Irr.  Dis- 
trict, 128  Cal.  479,  480,  481,  61  Pac.  87,  holding  State  cannot,  after 
failing  to  make  itself  party  to  proceedings  under  Conformatory  Act 
1889,  to  validate  irrigation  districts,  question  validity  of  such  organiza- 
tion. 

164  TJ.  8.   190-212,   41  L.  Ed.   399,  17  Sap.  Ct.   45,  WISCONSIN  CENT. 
R.  B.  CO.  v.  UNITED  STATES. 

Construction  rendering  meaningless  reference  to  former  act  will  not  be 
favored. 

Approved  in  United  States  v.  Finn  ell,  185  U.  S.  244,  46  L.  Ed.  893, 
22  Sup.  Ct.  636,  holding  conformably  with  uniform  construction  given 
act  of  1887  by  Treasury  Department  that  clerk  of  District  Court  entering 
orders  and  decrees  is  entitled  to  per  diem  in  absence  of  judge. 

Statutes  granting  privileges  or  relinquishing  public  rights  must  be 
strictly  construed  against  grantee. 

Approved  in  United  States  v.  Utah  Power  etc.  Co.,  209  Fed.  559,  126 
C.  C.  A.  376,  holding  water  rights  in  forest  reservation  cannot  be 
obtained  without  approval  of  Secretary  of  Interior;  State  v.  Towers,  71 
Conn.  666,  42  Atl.  1086,  grant  of  right  to  lay  wires  must  be  strictly 
construed,  mandamus  to   city  refused. 

Executive  construction  neither  contemporaneous  nor  continuous,  can- 
not control  where  language  is  clear. 

Approved  in  Fairbank  v.  United  States,  181  U.  S.  308,  45  L.  Ed.  873, 
21  Sup.  Ct.  658,  holding  unconstitutional  tax  imposed  on  foreign  bill 
of  lading  by  War  Revenue  Act  of  1898 ;  Logan  Co.  v.  United  States,  169 
U.  S.  259,  42  L.  Ed.  739,  18  Sup.  Ct.  362,  arguendo. 

Distinguished  in  dissenting  opinion  in  Houghton  v.  Payne,  194  U.  S. 
103,  48  L.  Ed.  892,  24  Sup.  Ct.  590,  majority  holding  books  complete 
in  themselves  not  entitled  to  second-class  rates. 

Effect  given  by  courts  to  contemporaneous  practical  construction  of 
unambiguous  statute.    Note,  10  Ann.  Gas.  52,  53. 

United  States  is  not  bound  in  suit  by  action  of  executive  departments 
in  matters  of  account. 

Approved  in  Huse  v.  United  States,  222  U.  S.  505,  56  L.  Ed.  288,  32 
Sup.  Ct.  119,  holding  plaintiff  cannot  wait  until  appeal  to  object  to 
counterclaim;  United  States  v.  Gillmore,  189  Fed.  762,  holding  United 
States  not  bound  by  mistaken  construction  of  statute  by  public  official ; 
United  States  v.  United  States  Fidelity  &  Guaranty  Co.,  151  Fed,  537, 
holding  surety  on  bond  of  public  contractor  is  liable  for  full  amount 
regardless  of  actual  damage;  United  States  v.  Utz,  80  Fed.  852,  26 
C.  C.  A.  184,  customs  collector's  audit  is  not  conclusive;  State  v.  Nelson, 
105  Wis.  114,  80  N.  W.  1106,  as  between  public  corporations  and  officers, 
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title  and  ownership  of  fund  cannot  be  gained  or  lost  by  mistaken  trans- 
fer from  one  treasury  to  another. 

Distinguished  in  Maryland  Steel  Co.  v.  United  States,  235  U.  S.  459, 
59  L.  Ed.  316,,  35  Sup.  Ct.  190,  holding  quartermaster-general  may  waive 
time  limit  for  completion  of  contract;  Logan  County  v.  United  States, 
169  U.  S.  257,  42  L.  Ed.  738,  18  Sup.  Ct.  361,  approval  of  internal 
revenue  commissioner  and  Secretary  of  Treasury  is  prima  facie  evidence 
that  claim  was  due. 

Power  of  courts  as  to  rulings  of  Postoffice  Department.  Note,  12 
L.  R.  A.  (N.  8.)  168. 

Payment  is  "by  mistake"  within  Revised  Statutes,  section  4057,  when 
result  of  erroneous  construction  by  department. 

Approved  in  Allen  v.  United  States,  204  U.  S.  584,  51  L.  Ed.  635,  27 
£up.  Ct.  324,  holding  payment  "by  mistake"  may  be  recovered  by  means 
of  counterclaim;  Norfolk  County  v.  Cook,  211  Mass.  393,  Ann.  Cas. 
1913B,  650,  97  N.  E.  779,  holding  payment  of  money  out  of  county 
treasury  is  not  "voluntary  payment." 

Ignorance  of  one's  rights  as  a  ground  of  relief.  Note,  55  Am.  St. 
Rep.  517. 

Rule  that  payment  voluntarily  made  under  no  mistake  of  fact 
cannot  be  recovered  as  applicable  to  unauthorized  payment  by 
public  officer.    Note,  Ann.  Cas.  1913B,  651. 

Parties  receiving  illegal  payments  from  public  officers  must  refund. 

Approved  in  United  States  v.  Kerr,  196  Fed.  505,  upholding  right 
of  United  States  to  recover  money  paid  through  mistake  of  disbursing 
officer;  United  States  v.  Dempsey,  104  Fed.  199,  holding  government 
may  recover  sum  paid  by  paymaster  to  officer  as  commutation  allowance, 
such  payment  being  induced  by  error  of  law;  United  States  v.  Saunders, 
79  Fed.  408,  24  C.  C.  A.  649,  government  may  recover  money  erroneously 
paid  marshal,  where  error  is  of  law  or  fact;  Ott  Hardware  Co.  v.  Davis, 
165  Cal.  801,  134  Pac.  976,  holding  law  presumes  promise  on  part  of 
payee  to  repay  same;  State  v.  Howard,  83  Vt.  20,  74  Atl.  397,  holding 
State  may  recover  money  paid  under  fraudulent  claim  for  expenses; 
Washburn  v.  Lee,  128  Wis.  318,  107  N.  W.  651,  town  may  recover  pay- 
ments illegally  made  from  its  treasury. 

Recovery  of  fees  or  compensation  paid  to  public  officer  illegally 
or  by  mistake.    Note,  Ann,  Gas.  1915B,  811. 

Rule  that  payment  voluntarily  made  under  no  mistake  of  fact  can- 
not be  recovered  as  applicable  to  unauthorized  payment  by  pub- 
lic officer.    Note,  Ann.  Cas.  1913B,  652. 

Accord  and  satisfaction.    Note,  100  Am.  St.  Rep.  408. 
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164  U.  8:  213-220,  41  I*  Ed.  407,  17  Sap.  Ct.  42,  UNITED  STATES  T. 
VERDIER. 

Postmaster  whose  accounts  show  him  indebted  to  government  at  end 
of  term  is  liable  for  interest. 

'  Approved  in  Grant  Bros.  Constr.  Co.  v.  United  States,  232  U.  S.  665, 
58  L.  Ed.  786,  34  Sup.  Ct.  452,  holding  United  States  is  entitled  to  costs 
in  action  to  recover  penalty. 

United  States  is  not  liable  for  interest  on  claims  delayed  by  officer's 
neglect. 

Approved  in  District  of  Columbia  v.  Johnson,  165  U.  S.  338,  41  L.  Ed. 
737,  17  Sup.  Ct.  365,  following  rule ;  Dunlap  v.  United  States,  173  U.  S. 
72,  43  L.  Ed.  618,  19  Sup.  Ct.  322,  construing  act  of  1894,  relative  to  use 
of  alcohol  in  arts,  etc.;  In  re  Lighthouse  at  Hell  Gate,  196  Fed.  175, 
holding  court  might  allow  United  States  to  dismiss  suit  to  condemn 
land;  City  of  Milwaukee  v.  McGregor,  140  Wis.  37,  17  Ann.  Gas.  1002, 
121  N.  W.  643,  holding  city  building  laws  do  not  apply  to  State 
buildings;  Sandherg  v.  State,  113  Wis.  589,  89  N.  W.  507,  holding 
judgment  against  State  for  costs  cannot  be  rendered  in  absence  of  ex- 
press statute  providing  therefor. 

Liability  of  State  or  Federal  government  for  costs.    Note,  8  Ann. 
Gas.  398. 

Miscellaneous.  Cited  in  United  States  v.  Ewing,  184  U.  S.  149,  46 
L.  Ed.  474,  22  Sup.  Ct.  483,  holding  readjustment  of  postmaster's  salary 
under  Act  1883,  based  upon  quarterly  returns  for  two  years,  must  be 
made  to  begin  with  next  succeeding  quarter. 

164  U.  S.  221-227,  41  L.  Ed.  410,  17  Sup.  Ct.  83,  BROWN  v.  UNITED 
STATES. 

Charge  that  witness  can  be  Impeached  only  by  testimony  of  honest  and 
good  men  is  erroneous. 

Approved  in  Gerber  v.  Probey,  44  App.  D.  C.  407,  holding  impeaching 
witness  must  know  reputation  of  witness  in  community  in  which  he 
lives. 

164  U.  8.  227-240,  41  L.  Ed.  412,  17  Sup.  Ct.  142,  PRAIRIE  STATE  BANK 
V.  UNITED  STATES. 

United  States  contract  for  public  building  cannot  be  affected  by  agree- 
ment between  contractor  and  stranger. 

Approved  in  Hardaway  etc.  v.  National  Surety  Co.,  150  Fed.  466, 
80  C.  C.  A.  283,  assignment  of  firm's  contract  to  one  of  its  members 
cannot  bind  government. 

Surety  completing  building  after  default  by  principal  is  entitled  to  1* 
subrogated. 

Approved  in  Southern  Ry.  Co.  v.  Bretz,  181  Ind.  512,  104  N.  E.  22, 
applying  principle;  Hardaway  v.  National  Surety  Co.,  211  U.  S.  561, 
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53  L.  Ed.  327,  29  Sup.  Ct.  202,  holding  surety's  right  is  superior  to  that 
of  assignee;  Illinois  Surety  Co.  v.  City  of  Galion,  211  Fed.  163,  and 
Henningsen  v.  United  States  Fidelity  etc.  Co.,  208  U.  S.  410,  52  L.  Ed. 
550,  28  Sup.  Ct.  389,  both  holding  surety's  right  is  superior  to  that  of 
bank  loaning  money;  Columbia  Digger  Co.  v.  Rector,  215  Fed.  631, 
holding  materialman  need  not  wait  for  money  until  contractor  obtains 
entire  sum  under  contract;  Title  Guaranty  etc.  Co.  v.  Dutcher,  203  Fed. 
169,  holding  surety  has  prior  right  to  bonds  issued  in  payment  ef  con- 
tract; Edwards  v.  Bay  State  Gas.  Co.,  184  Fed.  983,  holding  assignee 
of  debt  is  entitled  to  collateral  securing  same;  Portland  etc.  Mills  Co. 
v.  Portland  etc.  S.  S.  Co.,  145  Fed.  691,  carrier's  lien  for  freight,  lost 
by  abandonment,  can  give  no  support  to  subrogation;  Reid  v.  Pauly, 
121  Fed.  657,  58  C.  C.  A.  152,  holding  indemnitors  of  sureties  on  con- 
tractor's bond  for  erection  of  county  buildings  paying  judgments  against 
contractor  who  became  bankrupt  are  subrogated  to  county's  rights; 
American  Waterworks  etc.  Co.  v.  Home  Water  Co.,  115  Fed.  182,  hold- 
ing guarantor  of  bonds  of  water  company  may  maintain*  suit  against 
city  to  prevent  destruction  of  value  of  mortgaged  property  by  annulment 
of  franchises;  First  Nat.  Bank  v.  City  Trust,  Safe  Deposit  etc.  Co., 
114  Fed.  531,  532,  533,  52  C.  C.  A.  313,  holding  surety  on  contractor's 
bond,  completing  building  for  city,  is  entitled  to  be  subrogated  to  city's 
rights  against  whole  fund  although  but  thirty  per  cent  was  to  be  with- 
held ;  Montgomery  v.  City  Council  of  Charleston,  99  Fed.  829,  40  C.  C.  A. 
108,  holding  purchaser  of  corporation  property  at  foreclosure  sale  vol- 
untarily paying  taxes  thereon  is  not  entitled  to  subrogation;  Lyttle  v. 
National  Surety  Co.,  43  App.  D.  C.  140,  142,  holding  surety's  right  is 
superior  to  trustee  in  bankruptcy;  Taylor  v.  MacGreal,  15  App.  D.  C. 
39,  holding  mortgagee  in  foreclosure  suit  is  entitled  to  subrogation  to 
rights  of  lienors;  Labbe  v.  Bernard,  196  Mass.  553,  14  L.  R.  A.  (N.  8.) 
457,  82  N.  E.  689,  holding  one  of  sureties  cannot  recover  contribution 
from  others  unless  he  gives  credit  for  amount-received;  National  Surety 
Co.  v.  Berggren,  126  Minn.  192,  148  N.  W.  56,  holding  party  paying 
creditor  is  subrogated  to  his  rights ;  Union  Stone  Co.  v.  Board  of  Chosen 
Freeholders,  71  N.  J.  Eq.  670,  65  Atl.  471,  holding  surety  entitled  to 
subrogation  only  to  extent  of  outlay. 

Distinguished  in  German  Sav.  &  Loan  Society  v.  Tull,  136  Fed.  6, 
69  C.  C.  A.  1,  denying  mortgagee  subrogation  for  mortgagor's  improve- 
ments against  actual  owners  of  land;  Hipwell  v.  National  Surety  Co., 
130  Iowa,  669,  105  N.  W.  323,  where  contract  secured  by  bond  author- 
ized owner  to  withhold  percentage  of  payments  till  completion,  and 
contractor  gave  order  .for  payment  on  completion,  and  no  funds  re- 
mained, surety  not  subrogated ;  Commissioners  of  Sewerage  v.  Gates,  159 
Ky.  397,  398,  167  S.  W.  419,  420,  holding  surety  not  entitled  to  sum 
deposited  by  contractor  to  secure  defects  in  construction;  dissenting 
opinion  in  First  Nat.  Bank  v.  City  Trust,  Safe  Deposit  etc.  Co.,  114  Fed. 
534,  52  C.  C.  A.  313,  majority  holding  surety  completing  public  building 
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is  entitled  to  subrogation  to  city's  rights  against  entire  fund  unpaid 
though  only  thirty  per  cent  was  to  be  withheld. 

The  right  to  subrogation.    Note,  99  Am.  St.  Rep.  479,  494,  507. 

Subrogation  of  surety  paying  debt.    Note,  21  £.  R.  0.  616. 

Contractor's  surety  has  equity  in  amount  stipulated  to  be  retained 
until  completion  of  building. 

Approved  in  O'Neill  v.  Title  Guaranty  etc.  Co.,  191  Fed.  573,  113 
C.  C.  A.  211,  applying  principle;  In  re  Scofield  Co.,  215  Fed.  50,  131 
C.  C.  A.  353,  holding  surety  entitled  to  money  retained  by  government  to 
secure  performance  of  contract. 

Right  of  sureties  performing  abandoned  contract  to  moneys  unpaid, 
as  against  contractor's  assignees  or  creditors.  Note,  14  L.  R.  A. 
(N.  S.)  457. 

Surety  is  released  by  owner's  disregard  of  stipulation  for  retention 
of  part  of  price. 

Approved  in  Justice  v.  Empire  State  Surety  Co.,  218  Fed.  803,  134 
C.  C.  A.  490,  Justice  v.  Empire  State  Surety  Co.,  209  Fed.  106, 107, 108, 
Fidelity  &  Deposit  Co.  v.  Agnew,  152  Fed.  956,  82  C.  C.  A.  103,  and 
McLendon  v.  Bromley,  3  Tenn.  Civ.  500,  all  applying  principle ;  Equitable 
Surety  Co.  v.  United  States,  234  U.  S.  457,  58  L.  Ed.  1398,  34  Sup.  Ct. 
803,  holding  surety  liable  for  materials  furnished  in  conformance  with 
contract;  Fidelity  etc.  Co.  v. 'Merchants  etc.  Bank,  120  U.  S.  526,  179 
S.  W.  1021,  holding  surety  may  recover  sum  wrongfully  paid  to  bank; 
Equitable  Surety  Co.  v.  Board  of  Commrs.  of  Muddy  Bank  Swamp 
Land  District,  231  Fed.  42,  holding  jury  must  decide  whether  there  was 
increased  hazard  as  to  which  surety  was  not  informed;  In  re  Fowble, 
213  Fed.  680,  holding  surety  not  liable  to  one  furnishing  materials  to 
contractor;  Shelton  v.  American  Surety  Co.,  127  Fed.  738,  holding  pay- 
ments to  contractor  without  production  of  contractor's  bills  and  vouch- 
ers, as  required  by  contract,  discharged  contractor's  surety;  Ziegler  v. 
Hallahan,  126  Fed.  792,  holding  alteration  of  lease  by  introduction  with- 
out surety's  consent  of  covenant  for  surrender  in  case  of  fire  was 
material  and  discharged  surety ;  Alabama  Fidelity  etc.  Co.  v.  Alabama 
Fuel  etc.  Co.,  190  Ala.  405,  406,  407,  67  South.  320,  321,  holding  failure 
to  render  monthly  statements  according  to  contract  releases  surety; 
First  Nat.  Bank  v.  Fidelity  &  Deposit  Co.,  145  Ala.  344, 117  Am.  St.  Bap. 
45,  8  Ann.  Cas.  241,  5  L.  R.  A.  (N.  S.)  418,  40  South.  417,  holding  surety 
released  where  payments  not  made  on  architect's  certificate;  Young 
Men's  Christian  Assn.  v.  United  States  Fidelity  etc.  Co.,  90  Kan.  340, 
L.  R.  A.  1915C,  170,  133  Pac.  897,  holding  surety  discharged  where 
owner  failed  to  obtain  his  consent  to  final  payment;  Orleans  etc.  Ry. 
Co.  v.  International  Const.  Co.,  113  La.  413,  37  South.  11,  contract  cannot 
be  changed  without  surety's  consent;  Town  of  Wakefield  v.  American 
Surety  Co.,  209  Mass.  177,  95  N.  E.  352,  holding  where  estimate  of  city 
engineer  was  too  large,  payment  made  thereunder  would  not  be  con- 
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sidered  an  advance;  Reissaus  v.  Whites,  128  Mo.  App.  147,  106  S.  W. 
607,  holding  terms  of  contract  could  not  be  changed  without  sureties' 
consent;  Morgan  v.  Salmon,  18  N.  M.  81,  L.  R.  A.  1915B,  407,  135  Pac. 
554,  holding  terms  of  bond  and  not  terms  of  contract  determine  liability 
of  sureties;  Stern  v.  Sawyer,  78  Vt.  14,  112  Am.  St.  Rep.  896,  61  Atl. 
39,  conveyance  of  part  of  leased  property  releases  lessee's  sureties; 
Simpson  Logging  Co.  v.  Northwest  Bridge  Co.,  76  Wash.  537,  137  Pac. 
129,  holding  surety  must  be  notified  of  final  payment;  dissenting  opin- 
ion in  Graves  v.  Merrill,  67  Min.  476,  70  N.  W.  567,  majority  holding 
payment  in  excess  of  eighty-five  per  cent  of  price  did  not  release  surety 
without  proof  that  payment  exceeded  eighty-five  per  cent  of  total  of 
labor  and  materials  already  furnished. 

Distinguished  in  Hipwell  v.  National  Surety  Co.,  130  Iowa,  668,  105 
N.  W.  322,  where  contract  secured  by  bond  authorized  owner  to  with- 
hold percentage  of  payments  till  completion,  and  contractor  gave  order 
for  payment  on  completion,  and  no  funds  remained,  surety  not  subro- 
gated ;  Wing  &  Bostwick  Co.  v.  United  States  Fidelity  etc.  Co.,  150  Fed. 
676,  continuance  of  work  on  building  beyond  time  specified  does  not  dis- 
charge contractor's  surety. 

Release  of  surety  on  contractor's  bond  by  premature  payment  to 
principal.    Note,  Ann.  Cas.  19150,  674. 

Extinction  of  judgments  against  principals  by  sureties'  payment. 
Note,  68  L.  R.  A.  514,  530,  534. 

Surety's  equity  in  money  retained  Is  superior  to  that  of  one  advancing 
to  original  contractor. 

Approved  in  Hardaway  etc.  v.  National  Surety  Co.,  150  Fed.  473,  80 
C.  C.  A.  283,  and  Henningsen  v.  United  States  Fidelity  etc.  Co.,  143 
Fed.  813,  74  C.  C.  A.  484,  both  reaffirming  rule;  American  Fidelity  Co. 
v.  East  Ohio  Sewer  Pipe  Co.,  53  Ind.  App.  339,  101  N.  E.  673,  holding 
one  advancing  money  to  public  contractor  is  entitled  to  priority  where 
surety  delays  in  seeking  subrogation;  Fidelity  etc.  Co.  v.  City  of  Staf- 
ford, 93  Kan.  544,  546,  549,  144. Pac.  854,  855,  holding  surety's  claim 
is  superior  to  that  of  bank;  Arnold  v.  Enapp,  75  W.  Va.  810,  84  S.  E. 
898,  holding  trustee  in  bankruptcy  could  follow  money  wrongfully  paid 
to  directors  of  corporation. 

Miscellaneous.  Cited  in  Hardaway  etc.  v.  National  Surety  Co.,  150 
Fed.  471,  80  C.  C.  A.  283,  lender  of  money  to  contractor  not  subcon- 
tractor nor  furnisher  of  labor  and  materials ;  Fulton  Nat.  Bank  v.  Fulton 
County,  144  Ga.  693,  87  S.  E.  1024,  without  opinion. 

164  U.  8.  340-247,  41  L.  Ed.  419,  17  Sup.  Ot.  107,  DRAPER  v.  UNITED 
STATES. 

Enabling  Act  did  not  deprive  Montana  courts  of  jurisdiction  of  offenses 
on  Indian  reservation,  not  by  or  against  Indians. 

Approved  in  Gearlds  v.  Johnson,  183  Fed.  618,  622,  holding  State  of 
Minnesota  had  jurisdiction  over  Chippewa  Indian  Reservation;  United 
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States  v.  United  States  Express  Co.,  180  Fed.  1013,  1016,  1017,  holding 

admission  of  Oklahoma  as  State  acted  as  repeal  of  nonintercourae  aet 

(Act  Congress,  Jan.  30,  1897);  United  States  v.  Boss,  160  Fed.  134, 

holding  after  allotment  of  lands  of  Uintah  Indian  Reservation  same 

ceased  to  he  Indian  country;  King  v.  Mc Andrews,  104  Fed.  434,  holding 

Dakota  act  of  1885  incorporating  Indian  reservation  lands  within  limits 

of  city  of  Chamberlain,  was  valid  appropriation  of  lands;  Nordstrom  v. 

Washington,  164  U.  S.  705,  41  L.  Ed.  1188,  17  Sup.  Ct.  997,  following 

rule;  Stiff  v.  McLaughlin,  19  Mont.  302,  48  Pac.  233,  entry  on  Indians' 

lands  to  levy  execution  on  property  of  non-Indian  is  not  interdicted  by  j 

Enabling  Act. 

Distinguished  in  Brown  ▼.  United  States,  146  Fed.  977,  77  C.  C.  A.  \ 

173,  larceny  committed  on  Indian  reservation  in  Oklahoma  crime  against 
United  States ;  King  v.  McAndrews,  111  Fed.  870,  50  C.  C.  A.  29,  hold- 
ing Dakota  act  of  1885,  including  Indian  reservation  lands  in  city  of 
Chamberlain,  did  not  segregate  same  from  public  domain ;  State  v.  Tully, 
31  Mont.  373,  78  Pac.  763,  764,  in  case  of  military  reservation,  Fed- 
eral jurisdiction  remains ;  State  v.  Columbia  George,  39  Or.  137,  65  Pac. 
607,  holding,  under  Act  Congress  1885,  allottee  of  Umatilla  Indian  Reser- 
vation charged  with  murder  on  reservation  is  triable  only  in  Federal 
courts. 

Reservation  in  Enabling  Act  of  control  over  Indian  lands  did  not 
affect  such  jurisdiction. 

Approved  in  United  States  v.  Pelican,  232  U.  S.  445,  58  L.  Ed.  678, 
34  Sup.  Ct.  396,  holding  United  States  has  jurisdiction  of  crime  com- 
mitted on  land  held  by  it  in  trust  for  Indian;  Donnelly  v.  United  States, 
228  U.  S.  271,  Ann.  Gas.  191SE,  710,  57  L.  E<L  884  33  Sup.  Ct.  449, 
holding  United  States  had  jurisdiction  over  crime  committed  on  Klam- 
ath Indian  Reservation;  Haliowell  v.  United  States,  221  U.  S.  323, 
55  L.  Ed.  753,  31  Sup.  Ct.  587,  upholding  conviction  for  introducing 
liquor  in  Indian  reservation;  United  States  v.  La" Plant,  200  Fed.  93, 
holding  State  of  Oklahoma  had  jurisdiction  of  crime  of  homicide  com- 
mitted on  Indian  Territory ;  United  States  v.  Hall,  171  Fed.  217,  holding 
where  Indian  reservation  has  been  broken  up  and  allotted  to  different 
members  State  has  jurisdiction;  In  re  Terrill,  144  Fed.  618,  76  C.  C.  A. 
418,  Oklahoma  courts  had  jurisdiction  of  territorial  offense  committed 
on  acre  of  land  reserved  by  executive  proclamation;  State  ex  rel.  Baker 
v.  Mountrail  County,  28  N.  D.  393,  149  N.  W.  121,  holding  State  of 
North  Dakota  had  jurisdiction  over  Fort  Berthold  Indian  Reservation; 
Ex  parte  Crosby,  38  Nev.  393, 149  Pac.  990,  holding  State  of  Nevada  could 
regulate  killing  of  game  on  Pyramid  Lake  Reservation;  State  v.  Den- 
oyer,  6  N.  D.  596,  72  N.  W.  1018,  county  commissioners  should  establish 
voting  precinct  within  territory  allotted  in  severalty  to  certain  Indians; 
Huff  v.  State,  9  Okl.  Cr.  681,  133  Pac.  267,  upholding  conviction  of  one 
importing  liquors  into  Indian  Territory;  Higgins  v.  Brown,  20  Okl.  416, 
420,  425,  1  Okl.  Cr.  92,  95,  100,  94  Pac.  727,  728/730,  holding  homicide 
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committed  in  Indian  Territory  is  triable  in  District  Court  after  admis- 
sion of  State  of  Oklahoma. 

Distinguished  in  Ex  parte  Webb,  225  U.  S.  683,  690,  56  L.  Ed.  1256, 
1259,  32  Sup.  Ct.  769,  holding  United  States  had  jurisdiction  over  crime 
of  admitting  liquor  into  Indian  reservation;  United  States  v.  Sutton, 
215  U.  S.  295,  296,  64  L.  Ed.  202,  30  Sup.  Ct.  116,  holding  United  States 
had  jurisdiction  of  crime  of  admission  of  liquor  into  Takima  Reserva- 
tion. 

• 

Miscellaneous.    Cited  in  United  States  v.  Cardish,  145  Fed.  246. 

164  U.  8.  248-252,  41  I*.  Ed.  422,  17  Sup.  Ct.  124,  WILSON  v.  KIESEL. 

Appeal  will  be  dismissed  where    record  snows  absence   of    person* 
directly  and  vitally  interested  in  decree. 

Approved  in  In  re  Metropolitan  Trust  Co.,  218  U.  S.  320, 54  L.  Ed.  1054, 
31  Sup.  Ct.  18,  holding  action  of  Federal  court  dismissing  as  to  one 
defendant  before  remanding  cause  is  not  void  as  being  without  author- 
ity; Provident  Life  etc.  Co.  v.  Camden  etc.  Ry.  Co.,  177  Fed.  858,  101 
C.  C.  A.  68,  holding  appeal  by  one  joint  defendant  will  not  be  allowed; 
Bloomingdale  v.  Watson,  128  Fed.  269,  62  C.  C.  A.  600,  holding  creditors 
of  insolvent  partnership  are  necessary  parties  to  appeal  from  order  of 
distribution  in  winding  up  proceedings  in  which  creditor's  claims  were 
allowed ;  Moore  v.  Jennings,  47  W.  Va.  190,  34  S.  E.  797,  holding  owners 
of  fee  of  adjoining  land  are  necessary  parties  to  suit  by  lessors  and 
lessees  of  one  tract  against  lessees  of  other  to  fix  boundary  and  de- 
clare title. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  856. 

164  U.  8.  252-265,  41  L.  Ed.  424,  17  Sup.  Ct.  112,  FOWLEB  v.  LAMSON. 

Supreme  Court  will  not  review  State  decision  unless  Federal  question 
was  raised  before  final  judgment. 

Approved  in  Chesapeake  etc.  Ry.  Co.  v.  McDonald,  214  U.  S.  193,  53 
L.  Ed.  964,  29  Sup.  Ct.  546,  holding  refusal  to  remove  cause  presents 
no  Federal  question  where  record  does  not  disclose  that  same  was 
urged;  Chicago  etc.  Ry.  Co.  v.  McGuire,  196  U.  S.  132,  49  L.  Ed.  417, 
25  Sup.  Ct.  200,  too  late  to  set  up  Federal  question  in  petition  filed 
in  appellate  court  for  writ  of  error;  Harding  v.  Illinois,  196  U.  S.  86, 
49  L.  Ed.  396,  25  Sup.  Ct.  176,  Federal  question  must  be  brought  to  the 
attention  of  the  court  in  some  proper  manner  and  decided;  Chappell 
Chemical  etc.  Co.  v.  Sulphur  Mines  Co.,  172  U.  S.  471,  43  L.  Ed.  519, 
19  Sup.  Ct.  268,  motion  to  dismiss  granted  although  Federal  question 
was  raised  by  petition,  State  court  decisions  resting  on  other  grounds. 

Record  for  showing  Federal  Supreme  Court's  jurisdiction  to  review 
State  court's  decision.    Note,  63  L.  R.  A.  333. 
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164  U.  8.  255-261,  41  L.  Ed.  425,  17  Sup.  Ct.  75,  XaALONE  ▼.  UNITED 
STATES. 

To  warrant  recovery  of  pension  paid,  evidence  of  fraud  moat  be 
clear  and  satisfactory. 

Approved  in  Hyde  v.  McFaddin,  140  Fed.  443,  72  C.  C.  A.  655,  re- 
affirming role;  Eastern  Paper  Bag  Co.  v.  Continental  etc.  Co.,  142  Fed. 
501,  alleged  anticipation  of  patent;  In  re  Hawks,  204  Fed.  316,  applying 
rule  in  action  to  set  aside  fraudulent  conveyance  of  bankrupt ;  Holton  v. 
Davis,  108  Fed.  151,  47  C.  C.  A.  246,  holding  equity  will  not  impeach 
judgment  for  fraud  because  of  false  testimony  of  witness  where  the 
matter  was  presented  in  motion  for  new  trial;  Wood  v.  Davis,  108  Fed. 
132,  holding  evidence  that  false  testimony  was  adduced  by  successful 
party  is  insufficient  to  avoid  judgment;  Thiess  v.  Thiess,  124  Md.  296, 
92  Atl.  923,  holding  adultery  of  spouse  must  be  proven  by  clear  and 
satisfactory  evidence;  Pring  v.  M.  B.  Goldburg  Co.,  15  N.  M.  343,  107 
Pac.  529,  applying  rule  in  action  to  set  aside  conveyance;  Moore  7. 
Adams,  26  Old.  54,  108  Pac.  395,  holding  fraud  in  procuring  execution 
of  instruments  must  be  proven  by  clear  evidence. 

Decree  of  certainty  necessary  to  establish  fraud  in  civil  action. 
Note,  33  L.  R.  A.  (N.  S.)  838. 

Developments  for  which  person  inflicting  personal  injury  is  liable. 
Note,  48  L.  R.  A.  (N.  S.)  105. 

164  TJ.  8.  261-270,  41  L.  Ed.  427,  17  Sup.  Ot  113,  OLD  JORDAN  MIN. 
ETC.  CO.  v.  SOCIETE  ANONYME. 

Failure  to  present  and  Insist  on  errors  assigned  below  operates  as 
waiver  thereof. 

Approved  in  Gila  Valley  etc.  Ry.  Co.  v.  Hall,  232  U.  S.  99,  58  L.  Ed. 
523,  34  Sup.  229,  refusing  to  consider  errors  not  brought  under  review 
by  trial  court. 

164  U.  8.  271-280,  41  L.  Ed.  431,  17  Sup.  Ct  126,  WABASH  WESTEBN 
RT.  CO.  ▼.  BROW. 

Filing  of  petition  amounts  only  to  special  appearance. 
Approved  in  Commercial  Mut.  Accident  Co.  v.  Davis,  213  U.  S.  250, 
63  L.  Ed.  785,  29  Sup.  Ct.  445,  Clark  v.  Wells,  203  U.  S.  171,  51  L.  E<L 
141,  27  Sup.  Ct.  43,  Wright  v.  Ankeny,  217  Fed.  989,  Mitchell  Mining 
Co.  v.  Emig,  35  App.  D.  C.  533,  International  Text  Book  Co.  v.  Heartt, 
136  Fed.  131,  69  C.  C.  A.  127,  Paul  v.  Baltimore  etc.  R.  R.  Co.,  33  Ind. 
App.  168,  69  N.  E.  1028,  Du  Pont  v.  Abel,  81  Fed.  534,  Monroe  v.  Will- 
iamson, 81  Fed.  987,  and  Spreen  v.  Delsignore,  94  Fed.  72,  all  following 
rule;  McLaughlin  Bros.  v.  Hallowell,  228  U.  S.  292,  57  L.  Ed.  841,  33 
Sup.  Ct.  465,  holding  second  petition  for  removal  will  not  be  allowed 
when  based  on  same  grounds  as  first;  Davis  v.  Cleveland  etc.  Ry.  Co., 
217  U.  S.  174, 18  Ann,  Cas.  907,  27  L.  R.  A  (N.  S.)  823,  54  L.  Ed.  718, 
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30  Sup.  Ct.  463,  holding  nonresident  defendant  may  appear  personally 
to  quash  writ  of  attachment;  Conley  v.  Matheson  Alkali  Works,  190 
U.  S.  411,  47  L.  Ed.  1115,  23  Sup.  Ct.  730  (affirming  110  Fed.  730), 
holding  service  on  resident  directors  of  foreign  corporation  which  has 
ceased  operating  within  State  is  insufficient;  Garvey  v.  Compania- 
Metalurgica  Mexicana,  222  Fed.  736,  holding  foreign  corporation  join- 
ing in  petition  for  removal  does  not  waive  objection  to  service;  City 
of  Montgomery  v.  Postal  Telegraph-Cable  Co.,  218  Fed.  472,  holding 
order  of  State  court  is  not  necessary  to  effect  removal ;  Adams  &  Paget 
Sound  Traction,  Light  etc.  Co.,  207  Fed.  208,  holding  petition  for  re- 
moval must  be  filed  within  twenty  days ;  Brown  v.  Fletcher,  206  Fed.  464, 
124  C.  C.  A.  367,  applying  rule  in  probate  proceeding;  Goins  v.  Southern 
Pac.  Co.,  198  Fed.  434,  holding  written  notice  of  petition  and  bond 
for  removal  must  be  served  on  adverse  party;  Hoyt  v.  Ogden  Portland 
Cement  Co.,  185  Fed.  895,  holding  demand  for  copy  of  complaint  is 
only  special  appearance;  Lantz  v.  Fretts,  173  Fed.  1008,  holding  cause 
may  be  removed  after  hearing  and  determination  of  demurrer;  Auer- 
bach  v.  Internationale  Wolfram  Lampen  Aktien  Gesellschaft,  173  Fed. 
625,  holding  service  of  notice  of  removal  does  not  constitute  general 
appearance;  Robinson  v.  Sea  View  R.  Co.,  169  Fed.  320,  holding  one 
appearing  generally  in  condemnation  proceeding  cannot  attack  decree 
collaterally;  Quilhot  v.  Hamer,  158  Fed.  192,  holding  petition  for  re- 
moval must  be  filed  within  twenty  days ;  Goepf  ert  v.  Compagnie  Generate 
Transatlantique,  156  Fed.  200,  holding  Federal  court,  after  removal, 
will  dismiss  bill  which  proves  defective;  A.  Overholt  &  Co.  v.  German- 
American  Ins.  Co.,  155  Fed.  490,  holding  petition  for  removal  must  be. 
filed  within  time  for  answering;  Northwestern  State  Bank  v.  Silber- 
man,  154  Fed.  813,  83  C.  C.  A.  525,  holding  application  for  removal 
is  not  appearance  to  merits;  Louden  Machinery  Co.  v.  American  etc. 
Iron  Co.,  127  Fed.  1010,  holding  plea  in  State  court  denying  State  juris- 
diction over  suit  against  foreign  corporation  accompanied  by  removal 
petition  is  special  appearance  regardless  of  State  statute;  Waters  v. 
Central  Trust  Co.,  126  Fed.  471,  62  C.  C.  A.  45,  holding  request  for 
extension  of  time  to  plead  by  attorney  for  nonresident  appearing 
specially  to  remove  cause  does  not  constitute  general  appearance;  Cen- 
tral Grain  etc.  Exchange  v.  Board  of  Trade,  125  Fed.  469,  60  C.  C.  A. 
299,  holding  illegality  of  service  is  not  waived  by  special  appearance  to 
object  to  jurisdiction  followed  by  answer  on  merits  after  motion  to  set 
aside  process  is  overruled;  Cady  v.  Associated  Colonies,  119  Fed.  423, 
425,  holding  appearance  to  file  removal  petition  is  special  and  is  no 
waiver  of  objection  to  jurisdiction  on  ground  that  defendant  is  foreign 
corporation  no  longer  operating  within  State;  Tortat  v.  Hardin  etc. 
Mfg.  Co.,  Ill  Fed.  428,  431,  holding  void  service  on  manager  of  foreign 
corporation  in  suit  to  recover  demands  of  such  officer,  who  assigned 
his  claim  without  consideration  to  nominal  plaintiff;  Ralya  Market  Co. 
v.  Armour  &  Co.,  102  Fed.  533,  holding  appearance  entered  for  defend- 
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ant  in  suit  against  partnership  is  not  appearance  by  individual  partners; 
Peterson  v.  Morris,  98  Fed.  49,  holding  filing  of  petition  for  removal 
is  not  general  appearance;  Hawkins  v.  Peirce,  79  Fed.  463,  filing  re- 
moval petition  is  not  appearance  waiving  defects  in  service;  Purdy  v. 
Miiller,  81  Fed.  514,  nonresident  not  personally  served  does  not  submit 
to  State  court  jurisdiction  by  giving  bond  to  release  attachment;  Dona- 
hue v.  Calumet  Fire-Clay  Co.,  94  Fed.  26,  answering  pending  motion 
to  quash  summons  is  not  voluntary  appearance  preventing  removal; 
Booki  v.  Pullman,  220  Mass.  71,  107  N.  E.  419,  holding  notice  of  re- 
moval must  be  given  to  adverse  party;  Muir  v.  Preferred  etc.  Ins.  Co., 
203  Pa.  St.  341,  53  Atl.  159,  holding  petition  for  removal  should  be  filed 
before  defendant  is  required  to  file  affidavit  of  defense;  Bryan  v.  Nor- 
folk etc.  Ry.  Co.,  119  Tenn.  355,  104  S.  W.  524,  holding  motion  to 
quash  attachment  is  not  general  appearance. 

Distinguished  in  Gregory  v.  Boston  Safe  Deposit  etc.  Co.,  88  Fed.  4, 
under  act  of  1887,  petition  for  removal  cannot  be  filed  after  expiration 
of  time  to  answer  in  State  court ;  Howard  v.  Southern  Ry.,  122  N.  C.  • 
951,  29  S.  E.  780,  removal  cannot  be  had  on  petition  filed  during  exten- 
sion by  stipulation  of  time  to  answer;  Baker  v.  Union  Stock  Yards  Nat. 
Bank,  63  Neb.  804,  93  Am.  St.  Rep.  486,  89  N.  W.  270,  holding  defects 
of  service  are  waived  by  answering  without  taking  objection  thereto. 

After  removal  defendant  may  object  to  original  service  of  process. 
Approved  in  Remington  v.  Central  Pac.  R.  R.  Co.,  198  U.  S.  97,  49 
L.  Ed.  962,  25  Sup.  Ct.  577,  Courtney  v.  Pradt,  196  U.  S.  92,  49  L.  Ed. 
£99,  25  Sup.  Ct.  208,  Davis  v.  Cleveland  etc.  Ry.  Co.,  146  Fed.  406,  408, 
Gebbie  &  Co.  v.  Review  of  Reviews  Co.,  134  Fed.  151,  and  Greenleaf  v. 
National  Assn.  Ry.  Postal  Clerks,  130  Fed.  212,  all  reaffirming  rule; 
Fountain  v.  Detroit  etc.  Ry.  Co.,  210  Fed.  983,  and  Ostrander  v.  Deer- 
field  Lumber  Co.,  206  Fed.  541,  542,  both  applying  principle;  Cain  v. 
Commercial  Publishing  Co.,  232  U.  S.  131,  58  L.  Ed.  537,  34  Sup.  Ct.  284, 
holding  appearance  to  quash  service  is  not  general  appearance;  Mechan- 
ical Appliance  Co.  v.  Castleman,  215  U.  S.  441,  444,  54  L.  Ed.  275,  277, 
30  Sup.  Ct.  125,  holding  nonresident  corporation  may  attack  service; 
Feister  v.  Hulick,  228  Fed.  823,  holding  Federal  court  must  determine 
question  of  service  independently;  General  Inv.  Co.  v.  Lake  Shore  etc. 
Ry.  Co.,  226  Fed.  978,  holding  service  cannot  be  made  on  ticket  agent 
for  foreign  railroad;  Phelps  v.  Connecticut  Co.,  188  Fed.  766,  holding 
evidence  showed  service  not  sufficient  to  confer  jurisdiction  on  Federal 
court;  Murphy  v.  Herring-Hall -Marvin  Safe  Co.,  184  Fed.  497,  499, 
holding  appearance  will  not  constitute  waiver  of  objection  to  service; 
Peper  Automobile  Co.  v.  American  Motor  Car  Sales  Co.,  180  Fed.  247, 
248,  holding  jurisdiction  must  be  challenged  by  motion  to  quash  service; 
Flint  v.  Coffin,  176  Fed.  875,  876,  100  C.  C.  A.  342,  holding  nonresident 
defendant  may  attack  substituted  service;  West  v.  Cincinnati  etc.  Ry. 
Co.,  170  Fed.  352,  354,  holding  Circuit  Court  may  determine  sufficiency 
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of  sendee;  Webster  v.  Iowa  State  Trav.  Men's  Assn.,  165  Fed.  370, 
holding  sufficiency  of  service  must  be  determined  on  facts  at  time  of 
removal;  McGuire  v.  Great  Northern  Ry.  Co.,  155  Fed.  232,  233,  holding 
foreign  corporation  cannot  be  brought  into  jurisdiction  by  service  made 
on  employee;  Guernsey  v.  Cross,  153  Fed.  828,  holding  Federal  court  will 
not  consider  order  decided  by  State  court  before  removal;  Lewis  Pub. 
Co.  v.  Wyman,  152  Fed.  201,  holding  those  seeking  removal  may  question 
jurisdiction  of  court  from  whence  removed;  Crowley  v.  Southern  Ry. 
Co.,  139  Fed.  854,  Federal  court  cannot  acquire  jurisdiction  by  removal 
from  State  court  decided  to  have  had  no  legal  existence;  Stonega  Coal 
etc.  Co.  v.  Louisville  etc.  R.  Co.,  139  Fed.  272,  objection  to  jurisdiction 
not  waived  by  appearing  at  taking  of  deposition;  Fidelity  &  Casualty 
Co.  v.  Hubbard,  117  Fed.  952,  holding  under  removal  statute  of  1888, 
petition  must  be  filed  before  time  when  defendant  is  required  to  file 
any  pleading;  Olds  v.  City  Trust,  Safe  Deposit  etc.  Co.,  114  Fed.  976, 
holding  filing  of  plea  to  jurisdiction  of  State  court  does  not  extend 
time  for  filing  removal  petition ;  Corbitt  v.  Farmers'  Bank,  114  Fed.  603, 
holding  removal  of  cause  does  not  defeat  defendant's  right  to  move  for 
abatement  of  attachment  sued  out  in  State  court;  Calderhead  v.  Down- 
ing, 103  Fed.  30,  holding  appearance  in  State  court  of  person  sued  on 
individual  liability  and  as  partner  to  contest  attachment  affecting  per- 
sonal liability  does  not  defeat  removal  of  partnership  suit;  Duff  v. 
Hildreth,  183  Mass.  442,  67  N.  E.  357,  holding  no  issues  of  fact  raised 
on  petition  for  removal  are  triable  in  State  court ;  National  Accident  Soc. 
v.  Spiro,  164  U.  S.  281,  41  L.  Ed.  435,  17  Sup.  Ct.  996,  reaffirming  rule ; 
Frink  v.  Blackinton  Co.,  80  Fed.  308,  all  matters  in  abatement  remain 
open  to  be  pleaded  in  Circuit  Court  in  suits  removed;  Ashley  v.  Quin- 
tard,  90  Fed.  87,  nonresident,  served  by  publication,  does  not,  by  re- 
moval waive  right  to  move  to  vacate  service;  Collins  v.  American  etc. 
Mfg.  Co.,  96  Fed.  133,  objection  to  sufficiency  of  return  of  service  may 
be  made  after  removal;  Purdy  v.  Muller,  81  Fed.  515,  arguendo. 

Distinguished  in  Iowa  etc.  Min.  Co.  v.  Bliss,  144  Fed.  451,  when  alien 
sued  nonresident  corporation  in  State  court,  he  submitted  to  jurisdiction 
of  any  court  in  State  having  jurisdiction  of  subject  matter;  Bragdon 
v.  Perkins-Campbell  Co.,  82  Fed.  339,  State  court's  decision  on  motion 
to  set  aside  service  precludes  renewal  of  motion  after  removal. 

Miscellaneous.  Cited  in  O'Conor  v.  Texas,  202  U.  S.  507,  50  L.  Ed. 
1126,  26  Sup.  Ct.  726,  alien  nonresident  can  no  longer  remove  suit  com- 
menced against  him  in  State  court;  Buffalo  etc.  Brick  Co.  v.  American 
etc.  Mach.  Co.,  141  Fed.  212,  service  of  summons  on  president  of  cor- 
poration casually  within  State  insufficient ;  Coker  v.  Monaghan  Mills,  110 
Fed.  806,  denying  injunction  to  stay  proceedings  in  action  in  State  court 
pending  petition  for  removal ;  Fife  v.  Whittell,  102  Fed.  539,  holding  in- 
sufficient, under  Removal  Act  (25  Stat.  453),  petition  alleging  diverse 
citizenship  but  omitting  allegation  that  defendant  is  "nonresident  of  tho 
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State";  Dexter  v.  Lichliter,  24  App.  D.  C.  228,  holding  personal  service 
is  necessary  in  action  of  interpleader;  Thompson  v.  Southern  Ry.  Co., 
130  N.  C.  142,  41  S.  E.  10,  holding,  under  removal  statute,  corporation 
becoming  domestic  in  North  Carolina  cannot  remove  suit  by  petition 
alleging  original  incorporation  in  Virginia. 

164  U.  8.  281,  41  L.  Ed.  435,  17    Sup.  Ct.  996,  NATIONAL    ACCIDENT 
SOCIETY  v.  8PIBO. 
After  removal  defendant  may  object  to  original  service  of  process. 

Approved  in  Murphy  v.  Herring-Hall-Marvin  Safe  Co.,  184  Fed.  497, 
and  Paul  v.  Baltimore  etc.  R.  R.  Co.,  33  Ind.  App.  168,  69  N.  E.  1028, 
both  reaffirming  rule;  National  Accident  Soc.  v.  Spiro,  78  Fed.  776, 
24  C.  C.  A.  334,  reaffirming  rule ;  Hawkins  v.  Peirce,  79  Fed.  453,  filing 
removal  petition  is  not  appearance  waiving  defects  in  service. 

Distinguished  in  Baker  v.  Union  Stock  Yards  Nat.  Bank,  63  Neb.  804, 
93  Am.  St.  Rep.  486,  89  N.  W.  270,  holding  defects  of  service  are 
waived  by  answering  without  taking  objection  to  service. 

164  U.  S.  282-286,  41  L.  Ed.  485,  17  Sup.  Ot.  84,  UNITED  STATES  T. 
DELANEY. 

Not  cited. 

i 

164  U.   8.  287-294,  41  L.  Ed.  437,  17  Sup.  Ct.  92,  McKEE  v.  UNITED 
STATES. 

Statute  will  be  restricted  within  marrower  limits  than  language  import* 
where  legislative  intention  so  requires. 

Approved  in  United  States  v.  Wells-Fargo  Express  Co.,  161  Fed.  612, 
holding  railroads  cannot  gratuitously  transport  property  of  agents  and 
attorneys;  Taylor  v.  United  States,  152  Fed.  4,  81  C.  C.  A.  197,  holding 
master  of  vessel  not  liable  for  unlawful  landing  of  alien  where  he  exer- 
cised due  precaution ;  State  v.  Smiley,  65  Kan.  248,  69  Pac.  202,  holding 
general  language  of  statutes  is  limited  to  persons  and  subjects  within 
the  legislative  intent;  Horton  v.  Seaboard  Air  Line  R.  Co.,  162  N.  & 
429,  78  S.  E.  496,  holding  Federal  Liability  Act  does  not  abolish  assump- 
tion of  risk  clause ;  Coal  &  Coke  Ry.  Co.  v.  Conley,  67  W.  Va.  162,  67 
S.  E.  627,  holding  legislature  might  classify  railroads  according  to  length 
of  line. 

Distinguished  in  Price  v.  Chicago  Title  &  Trust  Co.,  182  U.  S.  452, 
45  L.  Ed.  1179,  21  Sup.  Ct.  912,  holding  creditor  receiving  payment 
within  four  months  of  debtor's  petition  in  bankruptcy,  but  without  rea- 
son to  believe  preference  was  intended,  cannot  be  compelled  to  refund; 
United  States  v.  Freight  Assn.,  166  U.  S.  320,  41  L.  Ed.  1020, 17  Sup.  Ct 
551,  debates  in  Congress  are  not  appropriate  sources  of  information  fro® 
which  to  discover  meaning  of  statute;  United  States  v.  Goldenbergj 
168  U.  S.  103,  42  L.  Ed.  398,  18  Sup.  Ct.  4,  no  mere  omission  or  *&*** 
to  provide  for  contingencies  will  justify  judicial  addition  to  statute. 
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Refund  by  or  recovery  from  United  States  of  internal  revenue  tax. 
Note,  Ann.  Gas.  1916A,  298. 

Miscellaneous.     Cited  in  Glover  v.  United  States,  164  U.  S.  295,  41 
L.  Ed.  440,  17  Sup.  Ct.  96,  referring  to  principal  case  for  text  of  act. 

164  XJ.  8.  294-301,  41  L.  Ed.  440,  17  Sup.  Ot.  95,  QLOVEB  v.  UNITED 
STATES. 

Mortgage  creditor  Is  not  legal  owner  im  South  Carolina. 
Approved  in  Baldwin  v.  Moroney,  173  Ind.  582,  30  L.  R.  A.  (N.  S.) 
761,  91  N.  E.  7,  holding  mortgagee  of  lands  need  not  be  notified  of 
assessment  for  improvements. 

Refund  by  or  recovery  from  United  States  of  internal  revenue  tax. 
Note,  Ann.  Gas.  1916A,  299. 

164  TJ.  B.  301-411,  41  L.  Ed.  443,  17  Sup.  Ot.  117,  OOUGHBAN  ▼.  BXGB- 
LOW. 

Bight  to  jury  trial  is  not  infringed  by  granting  nonsuit  for  want  of 
sufficient  evidence. 

Approved  in  Slocum  v.  New  York  Life  Ins.  Co.,  228  U.  S.  396,  397, 
Ann.  Gas.  1914D,  1029,  57  L.  Ed.  893,  33  Sup.  Ct.  523,  holding  Circuit 
Court  of  Appeals  on  reversing  verdict  must  award  new  trial;  Shank 
v.  Great  Shoshone  &  Twin  Falls  Water  Power  Co.,  205  Fed.  836,  124 
C.  C.  A.  35,  and  Russo-Chinese  Bank  v.  National  Bank  of  Commerce, 
187  Fed.  86,  109  C.  C.  A.  398,  both  holding  Federal  courts  follow  prac- 
tice of  State  courts  regarding  motions  for  nonsuit;  Board  of  Commrs. 
of  Denver  v.  Home  Sav.  Bank,  200  Fed.  35,  118  C.  C.  A.  256,  holding 
compulsory  nonsuit  is  not  allowable  except  where  statute  so  provides; 
Knight  v.  Illinois  Cent.  R.  Co.,  180  Fed.  372,  103  C.  C.  A.  514,  holding 
plaintiff  must  be  allowed  to  dismiss  without  prejudice  before  submission 
of  cause ;  Fadley  v.  Baltimore  &  O.  R.  Co.,  153  Fed.  518,  82  C.  C.  A.  464, 
holding  judgment  of  nonsuit  is  final  judgment  reviewable  on  writ  of 
error;  Parks  v.  Southern  Ry.  Co.,  143  Fed.  278,  74  C.  C.  A.  414,  and 
Huntt  v.  McNamee,  141  Fed.  294,  72  C.  C.  A.  441,  as  to  power  of  Circuit 
Court  to  enter  nonsuit  in  invitum;  Swift  &  Co.  v.  Johnson,  138  Fed.  875, 
1  L.  R.  A.  (N.  S.)  1161,  71  C.  C.  A.  619,  verdict  should  be  directed 
where  no  substantial  evidence;  Chicago  etc.  Ry.  Co.  v.  Andrews,  130 
Fed.  74,  64  C.  C.  A.  399,  contributory  negligence  so  conclusively  shown 
that  verdict  should  have  been  directed;  Gentry  v.  Singleton,  128  Fed. 
680,  63  C.  C.  A.  231,  holding  direction  proper  where  verdict  for  other 
party  would  require  reversal;  Priestly  v.  Provident  Sav.  Co.,  112  Fed. 
272,  holding  where  evidence  as  whole  would  not  support  verdict  for 
plaintiff  court  should  direct  for  defendant;  Boudrot  v.  Cochrane  Chem- 
ical Co.,  110  Fed.  922,  holding  Federal  court  may  direct  for  defendant 
where  plaintiff's  evidence  covers  whole  case,  and  but  for  defendant's 
conflicting  proof,  would  warrant  submission  to  jury;  Gunn  v.  Union 
R.  R.  Co.,  27  R.  I.  327,  62  Atl.  121,  Supreme  Court  may  direct  verdict 
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without  farther  trial  by  jury ;  dissenting  opinion  in  Wells,  Fargo  ft  Co. 
v.  Walker,  9  N.  M.  202,  50  Pac.  924,  majority  holding  concealment  of 
fact  of  embezzlement  of  person  for  whom  defendant  signed  note  was 
sufficient  fraud  to  vitiate  note;  dissenting  opinion  in  Slocum  v.  New 
York  Life  Ins.  Co.,  228  U.  S.  421,  Ann.  Gas.  1914D,  1029,  57  L.  Ed.  903, 
33  Sup.  Ct.  523,  majority  holding  Circuit  Court  of  Appeals  on  reversing 
verdict  must  award  new  trial. 

Distinguished  in  Patting  v.  Spring  Valley  Coal  Co.,  93  Fed.  99,  in- 
voluntary nonsuits  not  being  allowed  in  Federal  courts  on  failure  to 
appear,  proper  procedure  is  to  impanel  jury  and  direct  verdict. 

Vendor's  surety  is  released  by  vendee's  failure  to  pay  at  prescribed 
time,  though  vendor  accepts  later. 

Approved  in  Fidelity  &  Deposit  Co.  v.  United  States,  137  Fed.  869, 
70  C.  C.  A.  204,  where  surety  discharged  by  government's  breach  of 
contract,  contractor's  waiver  of  such  breach  ineffectual  against  him; 
Clark  v.  Gerstley,  26  App.  D.  C.  208,  holding  extension  of  time  for  pay- 
ment must  be  based  on  valuable  consideration. 

Vendor's  inability  to  make  conveyance  does  not  excuse  tender  by 
vendor  seeking  to  charge  surety. 

Approved  in  Michigan  Home  Colony  Co.  v.  Tabor,  141  Fed.  336,  72 
C.  C.  A.  480,  holding  covenants  for  payment  of  purchase  money  and 
delivery  of  deed  mutual  and  dependent;  Duncan  v.  Geyser  Mining  Co., 
17  Utah,  213,  53  Pac.  1045,  upon  failure  to  convey  or  tender,  action 
accrues  to  recover  payment  made  after  failure. 

Repugnant  clauses  in  a  contract  which  shall  prevail-    Note,  60  Am. 
St.  Bep.  96. 

Miscellaneous.  Cited  in  Kelley  v.  Canard  S.  S.  Co.,  120  Fed.  542, 
holding  evidence  justified  submission  of  question  whether  certain  mer- 
chandise was  received  on  defendant's  ship;  Washington  v.  Rosario  Min- 
ing etc.  Co.,  28  Tex.  Civ.  434,  67  S.  W.  462,  holding  purchaser  whose 
option  was  extended,  providing  he  satisfied  vendor  by  certain  time  of 
ability  to  buy,  has  burden  of  showing  such  satisfaction. 

164  U.  S.  311-818,  41  L.  Ed.  447,  17  Sup.  Ct.  100,  OAKE  v.  MOHUK. 

Receiver  may  carry  on  business  where  interests  of  parties  teem  to 
require,  in  discretion  of  court. 

Approved  in  Teutonia  Bank  etc.  Co.  v.  Security  Brewing  Co.,  137  La. 
1057,  69  South.  837,  holding  receiver  authorized  to  carry  on  business 
may  purchase  goods  on  credit. 

Distinguished  in  Haines  v.  Buckeye  Wheel  Co.,  224  Fed.  295,  139 
C.  C.  A.  525,  holding  receiver  authorized  to  borrow  money  is  not  em- 
powered to  buy  goods  on  credit. 
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Purchaser  nmder  foreclosure  agreeing  to  pay  receiver  for  expenditure! 
and  compensation  cannot  question  allowance. 

Approved  in  Central  Trust  etc.  Co.  v.  Chester  County  Electric  Co., 
9  Del.  Ch.  250,  80  Atl.  802,  holding  expenses  of  receivership  take  prece- 
dence over  prior  liens;  Ma  keel  v.  Hotchkiss,  190  111.  315.  60  N.  E.  526, 
holding  claim  of  receiver  appointed  in  suit  involving  equity  of  redemp- 
tion only,  for  services  and  expenditures  on  property,  constituted  lien 
on  equity  only;  People's  Nat.  Bank  v.  Virginia  Textile  Co.,  104  Va.  38, 
51  S.  E.  156,  expenses  of  receivership  for  benefit  of  lien  creditors,  charge 
against  both  earnings  and  corpus  of  estate. 

Distinguished  in  Maxwell  v.  Wilmington  Dental  Mfg.  Co.,  101  Fed. 
861,  holding  creditors  advancing  money  to  corporation  in  hands  of  re- 
ceiver and  taking  notes  without  order  of  court  or  undertaking  of 
receiver  as  to  preference  enjoy  no  priority;  International  Trust  Co.  v. 
United  Coal  Co.,  27  Colo.  255,  60  Pac.  624,  holding  court  has  no  power 
to  authorize  receiver  of  private  business  corporation  to  make  indebted- 
ness for  carrying  on  business  a  lien  prior  to  that  of  prior  lienholders; 
United  States  Investment  Corp.  v.  Portland  Hospital,  40  Or.  532,  67 
Pac.  195,  holding  debts  contracted  by  receiver  appointed  under  ex  parte 
order  conferring  no  power  to  create  liens  do  not  constitute  lien  superior 
to  prior  mortgages. 

Purchaser  so  agreeing  to  obtain  immediate  possession  without  pay- 
ment into  court  is  personally  liable. 

Approved  in  Wolf  v.  Lovering,  159  Fed.  92,  86  C.  C.  A.  281,  holding 
jury  must  decide  whether  receiver  agreed  to  be  personally  liable. 

Concurring  views  of  master  and  court  below  as  to  compensation  are 
of  great  weight. 

Approved  in  Campbell  v.  Charleston  St.  Ry.  Co.,  73  W.  Va.  494,  80 
S.  E.  809,  holding  allowance  will  not  be  disturbed  unless  plainly  unwar- 
ranted; Huiings  v.  Jones,  63  W.  Va.  705,  707,  60  S.  E.  878,  holding 
allowance  to  receiver  is  entitled  to  priority. 

Allowance  of  five  hundred  dollars  for  attorney's  fees  held  fair. 

Approved  in  In  re  Scott,  99  Fed.  407,  affirming  referee's  order  allow- 
ing two  hundred  and  fifty  dollars  for  receiver's  services. 

Power  to  create  liens  by  receivers.    Note,  83  Am.  St.  Rep.  79. 

164  U.  8.  319-324,  41  L.  Ed.  451,  17  Sup.  Ot.  89,  CITIZENS'  BANK  V. 
GANNON. 

Circuit  Court  cannot  acquire  jurisdiction  to  enjoin  taxation  by  joinder 
of  suite. 

Approved  in  Nolen  v.  Riechman,  225  Fed.  816,  holding  allegation  in 
bill  that  amount  involved  is  greater  than  two  thousand  dollars  is  not 
sufficient ;  Turner  v.  Jackson  Lumber  Co.,  159  Fed.  926,  87  C.  C.  A.  103, 
XVII— 49 
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holding  jurisdiction  does  not  lie  where  individual's  tax  is  less  than  two 
thousand  dollars;  Board  of  Trustees  of  Whitman  College  v.  Berryman, 
156  Fed.  114, 115,  holding  in  suit  to  enjoin  tax,  value  of  right  is  amount 
in  dispute ;  Eaton  v.  Hoge,  141  Fed.  66,  6  Ann.  Cas.  487,  72  C.  C.  A,  74, 
where  several  Water  owners  in  stream  join  for  convenience  merely,  juris- 
dictional amount  must  exist  in  each  case;  McDaniel  v.  Traylor,  123 
Fed.  339,  holding  jurisdiction  of  suit  hy  heirs  to  vacate  several  judg- 
ments for  several  defendants  for  sums  less  than  two  thousand  dollars 
hy  combining  the  amounts;  Douglas  County  v.  Stone,  110  Fed.  815, 
holding  in  suit  to  enjoin  collection  of  tax  on  lands  by  sale  of  timber 
therefrom,  amount  in  controversy  is  amount  of  tax. 

Distinguished  in  Berryman  v.  Board  of  Trustees  of  Whitman  College, 
222  U.  S.  348,  66  L.  Ed.  229,  32  Sup.  Ct.  147,  holding  value  of  contract 
determines  jurisdictional  amount  in  suit  to  enjoin  collection  of  taxes; 
Robertson  v.  Conway,  188  Fed.  582,  110  C.  C.  A.  377,  holding  Federal 
court  may  entertain  suit  against  stockholders  on  their  liability,  although 
individual  liability  of  some  is  less  than  two  thousand  dollars. 

Circuit  Court  cannot  assume  for  jurisdictional  purposes  that  taxes 
for  succeeding  years  were  same  as  one  appearing. 

Approved  in  Holt  v.  Indiana  Mfg.  Co.,  176  U.  S.  72,  44  K  Ed.  877,  20 
Sup.  Ct.  273,  holding  in  suit  to  restrain  collection  of  taxes  less  than 
two  thousand  dollars,  future  taxes  which  may  be  affected  by  decision 
cannot  increase  amount  in  dispute;  Purnell  v.  Page,  128  Fed.  498,  hold- 
ing, under  act  of  1888,  making  two  thousand  dollars  jurisdictional 
amount,  Circuit  Court  has  no  jurisdiction  of  suit  to  restrain  collection 
of  personal  State  tax  of  eighty  dollars. 

Jurisdiction  of  Federal  Circuit  Court  as  affected  by  amount  in  con- 
troversy in  cases  of  joint  parties  plaintiff  or  defendant.    Note, 
.    5  Ann,  Oas.  489. 

Appellate  court  may  on  review  of  dismissal  for  want  of  Jurisdiction, 
review  allowance  of  costs  as  penalty. 

Approved  in  Blassengame  v.  Boyd,  178  Fed.  5,  21  Ann.  Oas.  800, 101 
C.  C.  A.  129,  holding  half  of  costs  may  be  taxed  to  plaintiff;  Western 
Coal  etc.  Co.  v.  Petty,  132  Fed.  606,  65  C.  C.  A.  667,  judgment  at  law 
denying  costs  reviewable ;  In  re  Michigan  Cent.  R.  R.  Co.,  124  Fed.  732, 
59  C.  C.  A.  643,  holding  decree  against  party  for  costs  to  be  paid  clerk 
for  services  is  appealable;  The  City  of  Augusta,  80  Fed.  303,  304,  25 
C.  C.  A.  430,  court  has  entire  control  of  costs  as  well  as  of  merits  where 
it  has  possession  of  case  on  appeal  from  final  decree;  Nutter  v.  Brown, 
58  W.  Va.  240,  1  L.  R.  A.  (N.  S.)  1083,  52  S.  E.  90,  decree  for  costs 
not  in  discretion  of  court  is  appealable. 

Review  of  chancery  decree  for  costs  only.    Note,  6  Ann,  Oas.  100. 

Circuit  Court  cannot,  upon  dismissal  for  want  of  jurisdiction,  decree 
payment  of  costs. 
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Approved  in  International  Wireless  Tel.  Co.  v.  Fessenden,  131  Fed. 
493,  and  The  Mary  F.  Chisholm,  129T  Fed.  817,  both  reaffirming  rule; 
Deming  v.  Carlisle  Packing  Co.,  226  U.  S.  110,  57  L.  Ed.  145,  33  Sup.  Ct. 
80,  holding  damages  for  delay  may  be  awarded  on  dismissal  of  writ  of 
error;  Hazelwood  Dock  Co.  v.  Palmer,  228  Fed.  327,  holding  costs  may 
be  allowed  where  case  was  determined  on  merits;  Phoenix-Buttes  Gold 
Min.  Co.  v.  Winstead,  226  Fed.  864,  holding  dismissal  account  of  col- 
lusive joinder  is  not  dismissal  for  want  of  jurisdiction  and  defendant 
may  be  allowed  costs;  Gundall  v.  Manhattan  Ry.  Co.,  205  Fed.  413,  re- 
fusing to  decree  costs ;  In  re  Philadelphia  etc.  Transp.  Co.,  127  Fed.  896, 
holding  rule  preventing  award  of  costs  on  dismissal  for  want  of  juris- 
diction applies  to  bankruptcy  court;  Reliance  Lumber  Co.  v.  Rothschild, 
127  Fed.  749,  holding  admiralty  court  dismissing  suit  for  want  of 
jurisdiction  cannot  award  costs;  In  re  Williams,  120  Fed.  36,  holding 
court  dismissing  petition  in  involuntary  bankruptcy  for  want  of  juris- 
diction cannot  adjudge  costs  to  debtor;  In  re  Shoemaker,  112  Fed.  651, 
ordering  dismissal  of  bankrupt's  petition  to  prevent  sale  by  State  court 
having  jurisdiction  without  order  as  to  costs;  Bice  v.  Boothsville  Tele- 
phone Co.,  62  W.  Va.  523,  125  Am.  St.  Rep.  986,  59  S.  E.  502,  holding 
appellate  court  on  dismissing  appeal  cannot  award  costs;  Nutter  v. 
Brown,  58  W.  Va.  245,  1  L.  R.  A.  (N.  S.)  1083,  52  S.  E.  92,  arguendo. 

Distinguished  in  Graham  v.  Oregon  R.  etc.  Co.,  134  Fed.  692,  aliter 
where  case  can  be  brought  within  jurisdiction  by  amendment;  The 
Francesco,  118  Fed.  112,  holding  admiralty  court  having  jurisdiction  of 
parties  and  subject  matter,  though  dismissing  libel  because  no  lien  arose, 
may  award  costs  against  libelant. 

Disapproved  in  Gaines  v.  City  of  New  York,  215  N.  Y.  540,  109  N.  E. 
596,  holding  costs  may  be  awarded  on  dismissal  for  want  of  jurisdiction. 

Power  of  appellate  court  to  award  costs  on  dismissal  of  appeal  for 
want  of  jurisdiction.    Note,  13  Ann.  Gas.  1048. 

164  U.  S.  325-327,  41  L.  Ed.  453,  17  Sup.  Ct.  106,  CAROTHERS  v.  MAYEB. 

Holding  that  statute  did  not  run  against  claim  until  patent  Involves 
no  Federal  question. 

•  Approved  in  Moran  v.  Horsky,  178  U.  S.  214,  44  L.  Ed.  1041,  20  Sup. 
Ct.  860,  holding  State  decision  sustaining  defense  of  laches  against 
assertion  of  right  to  mining  claim  abandoned  fourteen  years  rests  on 
non-Federal  question. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  535. 

Miscellaneous.  Cited  in  dissenting  opinion  in  Creswill  v.  Grand  Lodge 
K.  of  P.,  225  U.  S.  264,  56  L.  Ed.  1081,  32  Sup.  Ct.  822,  majority  hold- 
ing fraternal  order  delaying  many  years  cannot  enjoin  infringement  of 
name. 
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164  U.  S.  327-837,  41  L.  Ed.  454,  17  Sup.  Ot.  80,  CENTBAL  B.  S.  ETC. 
CO.  v.  WEIGHT. 

Federal  court  is  not  bound  by  construction  of  statute  by  concurring 
judge  of  State  court. 

Approved  in  Brunswick  Terminal  Co.  v.  National  Bank  of  Baltimore, 
112  Fed.  815,  holding  Federal  court  not  bound  by  State  court 's  construc- 
tion of  liability  statute  where  construction  was  made  after  liability 
arose  and  was  questioned  in  State. 

Binding  effect  of  Federal  courts  of  dictum  of  State  court,  or  deci- 
sion not  concurred  in  by  majority  of  judges,  as  to  construction 
of  State  statute.    Note,  13  Ann,  Cas.  573. 

■  * 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  445. 

Word  "stock"  in  statute  empowering  city  to  tax  only  property,  does 
not  include  property  represented  by  stock. 

Cited  in  Powers  v.  Detroit  etc.  Ry.  Co.,  201  U.  S.  560,  50  L.  Ed.  866, 
26  Sup.  Ct.  556,  arguendo. 

What  is  included  in  exemption  of  capital  stock  of  corporation  from  ' 
taxation.    Note,  4  Ann.  Cas,  38. 

Exemption  from  taxation  cannot  be  presumed. 

Approved  in  Sistersville  Ferry  Co.  v.  Russell,  52  W.  Va.  361,  43  S.  E. 
109,  holding  nonexclusive  ferry  privilege  is  neither  contract  nor  vested 
property  as  to  restrict  government  grants  to  others. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Consti- 
tution.   Note,  60  L.  R.  A.  83. 

164  U.  S.  388-347,  41  L.  Ed.  458,  17  Sup.  Ot  103,  GONZALES  v.  FRENCH, 

Department's  decision  of  contest  is  conclusive,  in  absence  of  fraud 
or  erroneous  construction  of  law. 

Approved  in  Wiseman  v.  Eastman,  21  Wash.  172,  57  Pac.  401,  follow- 
ing rule;  Johnson  v.  Riddle,  240  U.  S.  474,  60  L.  Ed.  766,  36  Sup.  Ct.  395, 
holding  findings  of  Indian  inspector  are  conclusive  on  courts;  Love  v. 
Flahive,  205  U.  S.  198,  51  L.  Ed.  770,  27  Sup.  Ct.  486,  holding  fact  that 
findings  were  made  by  Secretary  of  Interior  does  not  prevent  Land  De- 
partment from  making  further  inquiry;  Lewis  Pub.  Co.  v.  Wyman,  152 
Fed.  792,  holding  findings  of  postmaster-general  are  conclusive ;  Le  Mar- 
ch el  v.  Teagarden,  152  Fed.  666,  holding  fraud  of  land  officers  must  be 
established  by  clear,  satisfactory  evidence ;  Le  Marchel  v.  Teagarden,  133 
Fed.  827,  one  attacking  patent  must  prove  fraud  and  evidence  before 
Land  Department;  King  v.  McAndrews,  111  Fed.  865,  50  C.  C.  A.  29, 
holding  aggrieved  party 's  remedy  for  wrongful  issue  of  patent  under  mis- 
take induced  by  fraud  is  by  bill  in  equity;  James  v.  Germania  Iron  Co.t 
107  Fed.  600,  46  C.  C.  A.  476,  holding  party  entitled  to  patent  may  pro- 
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eeed  in  equity  to  have  patentee  to  whom  patent  issued  under  mistake  of 
law  declared  trustee ;  Pierson  v.  State  Board  of  Land  Conunrs.,  14  Idaho, 
163,  93  Pac.  776,  holding  no  appeal  lies  from  decision  of  State  Board  of 
Land  Commissioners;  Round  Mountain  Min.  Co.  v.  Round  Mountain 
Sphinx  Min.  Co.,  36  Nev.  564, 138  Pac.  78,  holding  fraud  cannot  be  urged 
for  first  time  on  appeal ;  Welch  v.  Bohart,  40  Okl.  442,  135  Pac.  1066, 
holding  courts  will  sustain  lease  made  by  school  Land  Department;  Al- 
luwee  Oil  Go.  v.  Shufflin,  32  Okl.  814,  124  Pac.  17,  holding  courts  will  sus- 
tain action  of  Secretary  of  Interior  approving  lease  male  by  Indian 
allottee;  Citizens'  Trading  Co.  v.  Bass,  30  Okl.  751,  753,  120  Pac.  1097, 
holding  corporation  seeking  to  attack  issuance  of  patent  must  show  what 
steps  it  took  to  obtain  same;  Ross  v.  Wright,  29  Okl.  190,  116  Pac.  950, 
holding  one  attacking  issuance  of  patent  must  show  that  had  mistake  not 
been  made  decision  would  have  been  otherwise;  Great  Northern  Ry.  Co. 
v.  Hower,  69  Wash.  384,  125  Pac.  161,  holding  Land  Department  might 
uphold  residence  not  erected  on  land  to  be  entered  on. 

Settler  on  school  sections  before  surrey,  falling  to  make  entry,  ac- 
quires no  pre-emption  rights. 

Approved  in  Wallace  v.  Adams,  143  Fed.  724,  74  C.  C.  A.  540,  entry- 
and  payment  necessary  to  divest  government  title;  Avers  v.  Kingsbury, 
25  Cal.  App.  189,  143  Pac.  88,  holding  tender  of  application  does  not 
vest  any  rights  which  would  be  affected  by  withdrawal  of  lands ;  Dono- 
hue  v.  St.  Paul  etc.  Ry.  Co.,  101  Minn.  244,  112  N.  W.  415,  holding  set- 
tler's rights  will  be  protected  though  land  lies  in  different  quarter-sec- 
tions and  improvements  have  only  been  made  in  one  section ;  Rio  Grande 
Western  Ry.  Co.  v.  Stringham,  38  Utah,  119,  110  Pac.  870,  holding 
settler  failing  to  file  declaratory  statement  acquires  no  rights. 

Decision  of  receiver  and  register  is  conclusive,  unless  appealed  to  com- 
missioner. 

Approved  in  Ross  v.  Day,  232  U.  S.  117,  58  L.  Ed.  530,  34  Sup.  Ct. 
233,  holding  decision  of  Secretary  of  Interior  that  Indian  allottees  had 
improved  land  is  conclusive;  Johnson  v.  Riddle,  41  Okl.  766,  139  Pac. 
1146,  holding  all  reasonable  presumptions  will  be  indulged  in  to  support 
officers. 

Miscellaneous.  Cited  in  Emblem  v.  Lincoln  Land  Co.,  184  U.  S.  664, 
46  L,  Ed.  738,  22  Sup.  Ct.  525,  holding  contestant  of  pre-emption  entry, 
who  has  neither  made  nor  perfected  right  to  make  entry,  has  no  vested 
right  which  could  defeat  act  confirming  another's  title. 

164  U.  8.  347-361,  41  L.  Ed.  461,  17  Sup.  Ct.  85,  McCXjELLAN  v.  CHIP- 
MAN. 

State  law  is  unconstitutional  as  affecting  State  banks  only  when  their 
duty  to  government  is  affected. 

Approved  in  Standard  Home  Co.  v.  Davis,  217  Fed.  914,  holding  State 
may  legislate  affecting  building  and  loan  association;  Linton  v.  Childs, 
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105  Ga.  573,  32  S.  E.  619,  act  imposing  tax  on  each  president  of  a  bank 
within  State  is  inoperative  as  to  national  banks;  First  Nat.  Bank  v. 
Commonwealth,  143  Ky.  820,  Ann.  Gas.  1912D,  378,  34  L.  R.  A.  (N.  S.) 
54,  137  S.  W.  520,  upholding  law  prohibiting  bank  holding  real  estate 
not  necessary  to  its  business;  State  v.  First  Nat.  Bank,  61  Or.  560, 
Ann.  Oas.  1914B,  153,  123  Pac.  715,  upholding  right  of  bank  examiners 
to  examine  into  affairs  of  banks. 

National  banks  are  subject  to  State  laws  except  so  far  as  they  con- 
flict with  Federal  laws. 

Approved  in  Clement  Nat.  Bank  v.  Vermont,  231  U.  S.  135,  58  L.  Ed. 
155,  34  Sup.  Ct.  31,  holding  State  may  tax  deposits  in  national  banks; 
Dolley  v.  Abilene  Nat.  Bank,  179  Fed.  465,  32  L.  R.  A.  (N.  S.)  1065, 
102  C.  C.  A.  607,  holding  Bank  Guaranty  Act  of  Kansas  is  not  void  as 
applied  to  national  banks ;  Larabee  v.  Dolley,  175  Fed.  393,  holding  bank 
guaranty  law  of  Kansas  void  as  applied  to  national  banks;  State  v. 
People's  Nat.  Bank,  75  N.  H.  33,  21  Ann.  Gas.  1204,  70  Atl.  545,  dis- 
cussing but  not  deciding  whether  State  can  prohibit  national  banks  from 
advertising  as  "savings  banks";  dissenting  opinion  in  Sehlesinger  v. 
-Gilheoly,  189  N.  Y.  26, 12  Ann.  Gas.  1138,  81  N.  E.  628,  majority  holding 
promissory  notes  void  on  account  of  usury  are  valid  and  enforceable 
when  discounted  by  bank. 

Distinguished  in  Sehlesinger  v.  Gilhooly,  189  N.  Y.  19.  12  Ann.  Oat. 
1138,  81  N.  E.  625,  holding  notes  void  on  account  of  usury  are  valid  when 
discounted  by  bank. 

164  V.  8.  361-367,  41  L.  Ed.  467,  17  Sup.  Ot.  7S,  EDGINGTON  ▼.  UNITED 
STATES. 

Revised  Statutes,  section  5438,  was  not  repealed  by  section  4746. 

Approved  in  United  States  v.  Hansee,  79  Fed.  304,  following  rule; 
United  States  v.  Keitel,  157  Fed.  405,  holding  Rev.  Stats.,  §  4746,  does 
not  apply  to  writings  presented  to  officers  of  local  land  office;  Pooler 
v.  United  States,  127  Fed.  513,  62  C.  C.  A.  307,  holding  Rev.  Stats., 
§  4746,  as  amended  in  1898,  covers  offense  of  making  false  pension 
%  voucher  but  does  not  cover  offense  of  using  same. 

Evidence  of    good  character    la    admissible  to  raise   doubt  whether 
accused  would  commit  crime. 

Approved  in  Searway  v.  United  States,  184  Fed.  717,  107  C.  C.  A. 
635,  and  State  v.  Porter,  32  Or.  159,  49  Pac.  970,  both  reaffirming  rale; 
Morris  v.  United  States,  229  Fed.  522,  and  Hughes  v.  United  States, 
231  Fed.  53,  both  holding  good  character  of  accused  cannot  affect  jury 
when  evidence  shows  guilt  beyond  reasonable  doubt;  Humes  v.  United 
States,  182  Fed.  488,  105  C.  C.  A.  158,  holding  court  cannot  instruct 
that  good  character  accentuates  measure  of  responsibility;  Rowe  v. 
United  States,  97  Fed.  780,  38  C.  C.  A.  496,  holding  erroneous  chanre 
that  evidence  of  good  character  is  to  be  considered  only  in  case  other 
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evidence  leaves  question  of  guilt  in  doubt;  Daniels  v.  State,  2  Penne. 
(Del.)  597,  48  Atl.  200,  holding  erroneous  instruction  that  evidence  of 
good  reputation  is  of  value  only  in  cases  of  doubt;  People  v.  Ryder,  151 
Mich.  190,  114  N.  W.  1022,  holding  sustaining  objection  to  question 
as  to  reputation  of  deceased  is  not  error  where  witness  knew  nothing  of 
reputation ;  Territory  v.  Pierce,  16  N.  M.  16,  113  Pac.  594,  holding  evi- 
dence of  good  character  is  admissible  only  when  connected  with  crime; 
People  v.  Van  Oaasbeck,  189  N.  Y.  413,  12  Ann.  0a*.  745,  22  L.  R.  A. 
(N.  S.)  650,  82  N.  E.  719,  holding  evidence  of  accused's  reputation  is 
admissible;  Keith  v.  State,  127  Tenn.  44,  152  S.  W.  1030,  holding  ad- 
mission of  evidence  as  to  good  character  is  not  limited  to  doubtful  cases ; 
State  v.  Brown,  39  Utah,  155,  170,  Ann.  Gas.  191SE,  1,  115  Pac.  1000, 
1006,  holding  jury  must  be  instructed  to  consider  good  character  along 
with  other  evidence. 

Evidence  of  good  character  for  the  purpose  of  creating  a  doubt  of 
defendant's  guilt    Note,  103  Am.  St.  Eep.  903. 

Weight  of  evidence  of  good  character  of  defendant  in  criminal  case. 
Note,  Ann.  Oas.  1913E,  19. 

Error  In  admitting  evidence  is  not  cured  by  conjecture  that  it  might 
be  proper  later. 

Approved  in  Pritchett  v.  Sullivan,  182  Fed.  484,  104  C.  C.  A.  624, 
holding  general  exception  is  not  sufficient  challenge  to  instruction ;  Ter- 
ritory v.  McNabb,  16  N.  M.  634,  120  Pac.  909,  holding  admission  of  evi- 
dence as  to  irrationality  of  accused  would  not  cure  rejection  of  evidence 
as  to  sanity;  dissenting  opinion  in  Horn  v.  United  States,  182  Fed.  742, 
105  C.  C.  A.  163,  majority  holding  objection  that  charge  was  not  specific 
cannot  be  made  where  more  specific  charge  was  not  requested. 

Miscellaneous.  Cited  in  Felton  v.  Newport,  92  Fed.  474,  34  C.  C.  A. 
470,  holding  exception  to  part  of  charge  sufficiently  specific. 

164  U.  8.  867-373,  41  L.  Ed.  472,  17  Sup.  Ot.  110,  NOBLE  v.  MITCHELL. 

Federal  courts  will  follow  State  court's  construction  rendering  statute 
constitutional. 

Approved  in  Herman  v.  Texas,  198  U.  S.  579,  49  L.  Ed.  1171,  25 
Sup.  Ct.  800,  following  rule;  Thames  etc.  Marine  Ins.  Co.  v.  United 
States,  237  U.  S.  25,  Ann.  Oas.  1915D,  1087,  59  L.  Ed.  824,  35  Sup.  Ct. 
496,  holding  stamp  tax  of  1898  did  not  apply  to  policies  insuring  cargoes 
against  marine  risks;  New  York  Life  Ins.  Co.  v.  Deer  Lodge  County, 
231  U.  S.  502,  507,  58  L.  Ed.  335,  337,  34  Sup.  Ct.  167,  holding  State  may 
tax  foreign  life  insurance  company;  Osborne  v.  Florida,  164  U.  S.  654, 
41  L.  Ed.  587,  17  Sup.  Ct.  215,  Florida  statute  imposing  license  on  ex- 
press companies,  as  construed  by  Florida  courts,  is  valid;  In  re  Floyd 
&  Hayes,  225  Fed.  265,  holding  fact  that  Federal  court  may  have  pre- 
viously come  to  different  conclusion  is  immaterial;  Denver  etc.  R.  Co., 
▼.  Wagner,  167  Fed.  81.  92  C.  C.  A.  527,  holding  State  may  require  notice 
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of  injury  to  be  given  within  ninety  days;  Manhattan  Life  Ins.  Co.  v. 
Albro,  127  Fed.  285,  62  C.  C.  A.  213,  holding  Federal  court  sitting  in 
Massachusetts  is  bound  by  State  rule  that  where  application  for  insur- 
ance is  not  admissible,  its  contents  cannot  be  shown ;  London,  Paris  etc. 
Bank  v."  Aronstein,  117  Fed.  608,  54  C.  C.  A.  663,  holding  British  cor- 
poration operating  in  California  and  issuing  stock  to  citizen  is  governed 
as  to  transfer  of  such  stock  by  California  law;  Cook  v.  Howland,  74 
Vt.  398,  93  Am.  St.  Rep.  915,  52  Atl.  974,  upholding  Vt.  Stats.,  §  4181, 
prohibiting  foreign  insurance  companies  from  operating  within  State 
without  filing  articles  and  obtaining  license  for  resident  agents.  ^ 

Effect  of  partial  invalidity  of  statute.  Note,  Ann.  Gas.  1916D,  11, 
39,61. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  434. 

Supreme  Court  cannot  review  State  decision  as  to  sufficiency  of  evi- 
dence to  go  to  Jury. 

Approved  in  Clipper  Min.  Co.  v.  Eli  Min.  etc.  Co.,  194  U.  S.  222,  48 
L.  Ed.  948,'  24  Sup.  Ct.  632,  reaffirming  rule. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  R.  A.  576,  577. 

164  U.  8.  373-380,  41  L.  Ed.  474,  17  Sup.  Ot.  140,  UNITED  STATES  ▼. 
ELLIOTT. 

Remainderman  may  have  benefit  of  act  of  1891,  although  property 
bought  in  by  life  tenant  after  redemption  period. 

Approved  in  Fuller  v.  United  States,  172  U.  S.  643,  43  L.  Ed.  1182, 
19  Sup.  Ct.  876,  and  United  States  v.  Kidder,  172  U.  S.  644,  43  L.  Ed. 
1182,  19  Sup.  Ct.  882,  following  rule. 

Refund  by  or  recovery  from  United  States  of  internal  revenue  tax. 
Note,  Ann.  Gas.  1916A,  299. 

164  U.  8.  380-383,  41  L.  Ed.  477,  17    Sup.  Ot.  71,  STONE    ▼.  UNITED 
STATES. 

Court  of  Claims'  findings,  in  action  at  law,  is  of  same  effect  as  verdict 
of  jury. 

Approved  in  Collier  v.  United  States,  173  U.  S.  81,  43  L.  Ed.  622, 
19  Sup.  Ct.  331,  following  rule ;  Crocker  v.  United  States,  240  U.  S.  78, 
60  L.  Ed.  536,  36  Sup.  Ct.  247,  holding  Supreme  Court  cannot  modify 
findings  of  Court  of  Claims ;  De  La  Rama  v.  De  La  Rama,  201  U.  S.  310, 
50  L.  Ed.  768,  26  Sup.  Ct.  485,  appeal  from  Philippines,  no  findings  save 
in  opinion  of  appellate  court;  W.  L.  Perkins  &  Co.  v.  Von  Baumbach, 
185  Fed.  267,  107  C.  C.  A.  371,  holding  setting  out  testimony  with  con- 
clusion that  court  finds  same  to  be  true  is  not  finding  of  fact;  United 
States  v.  Sioux  City  Stock  Yards  Co.,  167  Fed.  127,  92  C.  C.  A.  578, 
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holding  opinion  of  court  in  case  tried  without  jury  cannot  be  regarded 
as  finding;  Gunning  System  v.  City  of  Buffalo,  157  Fed.  251,  holding 
findings  of  court  as  to  validity  of  ordinance  are  conclusive;  Anglo- 
American  Land  etc.  Co.  ▼.  Lombard,  132  Fed.  749,  68  C.  C.  A.  89,  aliter 
where  findings  do  not  cover  issues;  dissenting  opinion  in  United  States 
v.  Archer,  241  U.  S.  140,  60  L.  Ed.  926,  36  Sup.  Ct.  521,  majority  hold- 
ing cause  may  be  remanded  for  more  specific  findings. 

Supreme  Court  will  not  refer  to  Court  of  Claims'  opinion  to  extend  or 
limit  findings. 

Approved  in  Collier  v.  United  States,  173  U.  S.  80,  43  L.  Ed.  622, 

19  Sup.  Ct.  331,  and  United  States  v.  New  York  Indians,  173  U.  S.  470, 
43  L.  Ed.  771, 19  Sup.  Ct.  490,  following  rule ;.  Pacific  Sheet  Metal  Works 
v.  Californian  Canneries  Co.,  164  Fed.  984,'  91  C.  C.  A.  108,  holding 
opinion  of  trial  court  cannot  be  resorted  to,  to  control  findings;  Terre 
Haute  etc.  R.  R.  Co.  v.  State,  159  Ind.  483,  65  N.  E.  416,  holding  where 
evidence  supported  general  finding  of  court,  method  by  which  the  con- 
clusion was  reached  is  immaterial. 

Distinguished  in  United  States  v.  Norfolk  &  W.  Ry.  Co.,  114  Fed.  686, 
holding  opinion  of  court  made  part  of  record  may  be  examined  by  appel- 
late court  to  ascertain  question  presented* 

164  U.  a  383-388,  41  L.  Ed.  479,  17  Sup.  Ot.  98,  NORTHERN  PAC.  B.  S. 
CO.  v.  COLBURN. 

Decision  of.  State  court  advene  to  Federal  right  claimed  raises  Federal 
question,  regardless  of  ground. 

Approved  in  Ferris  v.  Frohman,  223  U.  S.  431,  56  L.  Ed.  495,  32 
Sup.  Ct.  263,  holding  denial  of  copyright  raises  Federal  question. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  532. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in* Federal  Supreme. Court.    Note,  63  L.  R.  A.  53. 

Homestead  or  pre-emption  rights  cannot  attach,  until  entry  in  land 
office. 

Approved  in  Russian-American  etc.  Co.  v.  United  States,  199  IJ.  S. 
572,  50  L.  Ed.  315,  26  Sup.  Ct.  157,  mere  settlement  on  public  lands  in 
Alaska  ineffective;  Tarpey  v.  Madsen,  178  U.  S.  226,  44  L.  Ed.  1047, 

20  Sup.  Ct.  853,  holding  mere  occupancy  of  entryman  without  filing  de- 
claratory statement  will  not  protect  his  claim  against  railroad  land 
grant;  Union  Pac.  R.  Co.  v.  City  of  Greeley,  189  Fed.  7,  110  C.  C.  A. 
571,  holding  settlement  on  land  would  not  defeat  grant  to  railroad  com- 
pany; United  States  v.  Oregon  etc.  R.  Co.,  186  Fed.  913,  holding  act  of 
Congress  of  1870  granting  land  to  Oregon  Central  Railroad  did  not  make 
it  compulsory  for  company  to  sell  land  to  settlers;  United  States  v. 
Hanson,  167  Fed.  886,  93  C.  C.  A.  371,  holding  Reclamation  Act  of  June 
17,  1902,  did  not  recognize  right  of  previous  settler;  Eastern  Oregon 
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Land  Co.  v.  Brosnan,  147  Fed  811,  mere  occupation  without  entry  does  not 
except  land  from  grant  to  State  for  military  road;  Bergstrom  v.  Alaska 
Cent.  Ry.  Co.,  3  Alaska,  436,  holding  filing  of  notice  with  recorder  does 
not  convey  vested  rights;  Oregon  etc.  R.  R.  Co.  v.  Quigley,  10  Idaho, 
781,  80  Pac.  404,  railroad  right  of  way  prevails  over  claim  of  settler; 
Gould  v.  Pollard,  129  La.  12,  55  South.  692,  holding  act  of  1887  grant- 
ing land  to  New  Orleans-Pacific  Railroad  Company  excepted  rights  of 
previous  settlers;  Springer  v.  Clopath,  26  Nev.  194,  65  Pac.  806,  holding 
mere  occupancy  of  lands  listed  to  State  by  act  of  1880  as  unappropriated 
land  gave  occupant  no  title  as  against  purchaser  from  State;  Northern 
Pac.  Ry.  Co.  v.  Nelson,  22  Wash.  531,  61  Pac.  706,  holding  mere  occu- 
pation of  public  lands  without  making  entry  until  lands  were  withdrawn 
for  railroad  grant  gives  settler  no  rights  against  railroad  company; 
dissenting  opinion  in  Nelson  v.  Northern  Pac.  Ry.  Co.,  188  U.  S.  105,  47 
L.  Ed.  425,  23  Sup.  Ct.  320,  majority  holding  bona  fide  entryman  of  unsur- 
veyed  public  land  within  exterior  limits  of  railway  grant  before  definite 
location  of  route  but  after  withdrawal  order  will  be  protected ;  dissenting 
opinion  in  Trodick  v.  Northern  Pac.  Ry.  Co.,  164  Fed.  923,  90  C.  C.  A. 
653,  majority  holding  land  actually  occupied  by  settler  Was  excepted  from 
railway  land  grant;  Northern  Pac.  R.  R.  Co.  v.  Smith,  171  U.  S.  269, 
43  L.  EcLs  161,  18  Sup.  Ct.  797,  mere  occupation  and  improvement  do 
not  convey  vested  right  in  public  lands;  Central  Pac.  R.  R.  Co.  v.  Mc- 
Cann,  126  Cal.  554,  58  Pac.  1045,  reaffirming  rule;  McHenry  v.  Nygaard, 
72  Minn.  13,  74  N.  W.  1108,  mere  occupation  and  cultivation  is  insuffi- 
cient to  defeat  right  of  railroad  to  select  as  indemnity  lands ;  Jamestown 
etc.  R.  R.  Co.  v.  Jones,  7  N.  D.  625,  76  N.  W.  228,  as  against  settler's 
grant  of  right  of  way  to  railroad  attaches  only  after  secretary's  approval 
of  profile  of  road ;  United  States  v.  Central  Pac.  R.  R.  Co.,  84  Fed.  90, 
arguendo. 

Distinguished  in  Northern  Pacific  Ry.  Co.  v.  Trodick,  221  U.  S.  212, 
55  L.  Ed.  707,  31  Sup.  Ct.  607  (affirming  164  Fed.  914,  916,  90  C.  C.  A. 
653),  holding  land  actually  occupied  by  settler  was  excepted  from  rail- 
way land  grant ;  Nelson  v.  Northern  Pac.  Ry.  Co.,  188  U.  S.  132,  47  L.  Ed. 
416,  23  Sup.  Ct.  311,  holding  bona  fide  entryman  on  unsurveyed  land 
in  exterior  limits  or  railway  grant  before  definite  location  but  after 
withdrawal  order  will  be  protected;  Northern  Pac.  Ry.  Co.  v.  McCor- 
mick,  94  Fed.  941,  36  C.  C.  A.  560,  settler  on  tfcisurveyed  land  at  time 
of  filing  map  of  railroad  location  has  pre-emptor's  right  thereon. 

Secretary's  decision  that  occupation  In  given  case  excepts  land  from 
railway  grant  is  reviewable. 

Approved  in  Eastern  Oregon  Land  Co.  v.  Brosnan,  147  Fed.  813,  re- 
affirming rule ;  McHenry  v.  Nygaard,  72  Minn.  12,  74  N.  W.  1108,  when 
railroad  selects  indemnity  lands  and  files  list,  its  right  thereto  cannot  be 
defeated  by  arbitrary  refusal  to  approve  selection. 
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Patent  is  not  always  conclusive  in  action  at  law. 
Approved  in  King  v.  McAndrews,  104  Fed.  432,  holding  patent  issued 
for  lands  appropriated  by  Dakota  Territorial  Act  of  1885  is  without 
authority  and  void;  Northern  Pac.  Ry.  Co.  v.  Miller,  20  Wash.  30,  54 
Pac.  606,  patent  may  be  collaterally  attacked  as  void  because  not  issued 
till  after  grant  to  others;  Moore  v.  Cormode,  20  Wash.  313,  55  Pac.  219, 
arguendo. 

Miscellaneous.  Cited  in  McCune  v.  Essig,  118  Fed.  280,  holding  widow 
of  homestead  settler  on  making  final  proof  is  vested  with  absolute  title, 
exclusive  of  children ;  Northern  Pac.  Ry.  Co.  v.  De  Lacey,  174  U.  S.  634, 
43  L.  Ed.  1115, 19  Sup.  Ct.  796,  generally. 

164  U.  8.  388-393,  41  I*  Ed.  481,   17  Sup.  Ot.  91,  AOEBS  V.  UNITED 
STATES. 

Deadly  weapon  may  be  defined  as  one  "with  which  death  may  be  easily 
and  readily  produced.'* 

Approvednn  Hudson  ▼.  State,  59  Tex.  Cr.  655, 129  S.  W.  1127,  holding 
knife  with  blade  three  inches  long  is  deadly  weapon. 

What  constitutes  "deadly  weapon."    Note,  Ann.  Gas.  1912A,  1329, 
1330,  1332. 

What  weapons  may  be  considered  deadly  under  law  of  homicide  and 
assault.    Note,  21  L.  R.  A.  (N.  S.)  498. 

8elf-4efen8e  most  be  In  face  of  present  danger  calculated  to  perma- 
nently malm  or  kin. 

Approved  in  Territory  v.  Ayers,  15  N.  M.  587,  113  Pac.  606,  holding 
evidence  did  not  support  plea  of  self-defense;  State  v.  Doherty,  52  Or. 
596,  98  Pac.  154,  holding  injury  destined  to  occur  from  ordinary  assault 
and  battery  is  not  sufficient. 

164  U.  8.  393-403,  41  L.  Ed.  485,  17  Sup.  Ot.  120,  ATLANTIC  ETC.  R.  B. 
00.  ▼.  LAIRD. 

In  action  against  two  railroads  for  tort,  court  cannot  assume  that 
they  were  single  company. 

Distinguished  in  Atlanta  Nat.  Bank  v.  Southern  Ry.  Co.,  106  Fed.  635, 
holding  owner  of  cotton  compress  liable  for  misdelivery  of  cotton  in- 
stead of  delivery  in  accordance  with  bill  of  lading;  Doremus  v.  Root, 
94  Fed.  761,  court  cannot  assume  one  of  two  joint  defendants  to  be 
real  objeet  of  prosecution,  other  being  joined  to  prevent  removal. 

In  suit  against  joint  tort-feasors  recovery  may  be  had,  If  evidence 
warrants  it*  against  one  alone. 

Approved  in  Knuth  v.  Butte  Electric  Ry.  Co.,  148  Fed.  75,  reaffirming 
rule;  Reynolds  v.  New  York  Trust  Co.,  188  Fed.  616,  39  L.  R.  A.  (N.  S.) 
391, 110  C.  C.  A.  409,  and  Gawne  v.  Bicknell,  162  Fed.  589,  both  holding 
one  suing  tort-feasors  jointly  cannot  later  sue  separately;  Melander  v. 
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Western  Nat.  Bank,  21  Cal.  App.  475,  132  Pac/  271,  holding  judgment 
recovered  against  one  of  two  joint  guarantors  does  not  merge  cause  of 
action ;  Missouri  etc.  Ry.  Co.  v.  Byrne,  3  Ind.  Ter.  743,  744,  49  S.  W.  43, 
holding  carrier  negligently  constructing  cattle-pens  is  liable  for  escape 
of  cattle ;  Winn  v.  Kansas  City  Belt  Ry.  Co.,  246  Mo.  413, 151  S.  W.  99, 
applying  rule  in  action  against  railroad  flagman  and  his  employer. 

Amendment  dismissing  one  of  two  joint  tort-feasors  does  not  introduce 
new  cause  of  action. 

Approved  in  Seaboard  Air  Line  Ry.  Co.  v.  Renn,  241  U.  S.  293,  60 
L.  Ed.  1009,  36  Sup.  Ct.  567,  holding  court  may  allow  amendment  to 
show  plaintiff  engaged  in  interstate  commerce;  Hagenauer  v.  Detroit 
Copper  Min.  Co.,  14  Ariz.  83,  91,  Ann.  Oas.  19140,  1016,  124  Pac.  806, 
809,  allowing . amendment  amplifying  cause  of  action;  Cincinnati  etc. 
Ry.  Co.  v.  Bonham,  130  Tenn.  446,  171  S.  W.  82,  holding  widow  of  de- 
ceased railroad  employee  can  only  sue  under  Federal  Liability  Act  in 
representative  capacity;  American  Exp.  Co.  v.  Lankford,  1  Ind.  Ter. 
238,  39  S.  W.  819,  holding  allegation  of  disregarded  duty  by  defendant 
did  not  change  action  from  one  ex  contractu  to  one  ex  delicto ;  dissenting 
opinion  in  Renn  v.  Seaboard  etc.  Ry.  Co.,  170  N.  C.  147,  86  S.  E.  973, 
majority  allowing  amendment  to  show  action  brought  under  Federal 
Liabilitv  Act. 

Amendment  alleging  incorporation  under  Federal  instead  of  State  Uwb 
does  not  state  new  cause. 

Approved  in  Missouri  etc.  Ry.  Co.  v.  Wulf,  226  U.  S.  577,  Ann.  Cas. 
1914B,  134,  57  L.  Ed.  363>  33  Sup.  Ct.  135,  holding  court  may  permit 
amendment  allowing  plaintiff  to  sue  in  personal  capacity;  Williams  v. 
William  B.  Scaife  &  Sons  Co.,  227  Fed.  926,  allowing  amendment  to  show 
cause  of  action  arising  under  laws  of  another  State ;  Tiller  v.  St.  Louis 
etc.  R.  Co.,  189  Fed.  1002,  holding  complaint  alleging  mental  suffering 
cannot  be  amended  to  show  physical  injury. 

» 

Necessity  of  theory  in  pleading.    Note,  50  L.  R.  A.  (N.  S.)  18. 

Miscellaneous.  Cited  in  Knuth  v.  Butte  Electric  Ry.  Co.,  148  Fed.  75, 
duty  imposed  on  carrier  of  passengers  is  independent  of  contract ;  Basler 
v.  Sacramento  Electric  etc.  Ry.  Co.,  166  Cal.  36,  134  Pac.  994,  holding 
action  against  railroad  for  injuries  was  ex  delicto  and  barred  after  lapse 
of  one  year ;  First  Nat.  Bank  v.  Grignon,  7  Idaho,  656,  65  Pac.  368,  hold- 
ing judgment  in  another  State  on  promissory  note  of  firm  is,  as  to  non- 
resident partners  served  by  publication,  a  suit  in  rem  and  no  bar  to 
second  suit ;  Green  v,  Missouri  etc.  Ry.  Co.,  121  Mo.  App.  733,  97  S.  W. 
650,  holding  action  against  carrier  was  for  unnecessary  delay  and  not 
failure  to  heat  car;  The  John  G.  Stevens,  170  U.  S.  125,  42  L.  Ed.  974, 
18  Sup.  Ct.  549,  Cockrill  v.  Butler,  78  Fed.  685,  The  Anoces,  93  Fed.  242, 
34  C.  C.  A.  558,  and  Pacific  Coast  S.  S.  Co.  v.  Bancroft- Whitney  Co.,  94 
Fed.  194,  36  C.  C.  A.  135,  as  to  form  of  action  for  injuries. 
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164  U.  S.  403-417,  41  L.  Ed.  489,  17  Sup.  Ot.  130,  MISSOTJBI  PAO.  BY. 
CO.  V.  NEBRASKA. 

Supreme  Court  will  look  to  State  court's  construction  of  act  in  deter- 
mining constitutionality. 

.  Approved  in  Price  v.  Illinois,  238  U.  S.  451,  59  L.  Ed.  1405,  35  Sup.  Ct. 
892,  upholding  State  statute  prohibiting  sale  of  food  containing  boric 
acid ;  Chicago  etc.  R.  R.  Co.  v.  Wisconsin,  238  U.  S.  501,  L.  R.  A.  1916A, 
,1133,  59  L.  Ed.  1430,  35  Sup.  Ct.  869,  holding  State  cannot  compel 
sleeping-car  company  to  close  upper  berth  when  not  engaged;  Cargili 
Co.  v.  Minnesota,  180  U.  S.  467,  45  L.  Ed.  626,  21  Sup.  Ct.  428,  upholding 
Minn.  Gen.  Laws,  1895,  p.  313,  requiring  licensing  of  elevators  and 
warehouses  on  railroad  right  of  way. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  413. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  R.  A.  575. 

Order  to  railroad  to  allow  erection  of  elevator  on  its  land  takes  prop- 
erty for  private  use. 

Approved  in  Washington  v.  Fairchild,  224  U.  S.  524,  56  L,  Ed.  868, 
32  Sup.  Ct.  535,  holding  competing  railway  cannot  be  compelled  to  ex- 
change cars  unless  public  necessity  demands  it;  United  States  v.  Ore- 
'gon  R.  etc.  Co.,  159  Fed.  980,  holding  railroad  may  grant  one  person 
right  to  construct  elevator  on  right  of  way  and  deny  privilege  to  an- 
other; Harp  v.  Choctaw,  O.  &  G.  Ry.  Co.,  118  Fed.  178,  179,  upholding 
railway  company's  refusal  to  furnish  cars  to  mine  owner  to  be  loaded 
by  wagons  on  its  tracks  in  its  yards  where  others  had  no  such  privilege ; 
Pacific  Telephone  etc.  Co.  v.  Eshleman,  166  Cal.  679,  Ann,  Gas.  19150, 
822,  50  L.  R,  A.  (N.  S.)  652,  137  Pac.  1134,  holding  telephone  company 
cannot  be  compelled  to  make  physical  connection  with  local  company; 
Great  Western  Nat.  Gas  &  Oil  Co.  v.  Hawkins,  30  Ind.  App.  566,  66 
N.  E.  768,  holding  natural  gas  company's  instrument  of  appropriation 
under  eminent  domain  statute  must  show  that  it  furnishes  gas  to  the 
public ;  Chicago  etc.  Ry.  Co.  v.  State,  23  Okl.  105,  99  Pac.  905,  holding 
railroad  cannot  be  compelled  to  construct  spur-track  to  grain  elevator; 
Danville  etc.  Ry.  Co.  v.  Lybrook,  111  Va.  633,  Ann.  Oas.  1912A,  175, 
69  S.  E.  1069,  holding  railroad  cannot  be  compelled  to  allow  shipper  to 
build  warehouse  on  right  of  way ;  Fallsburg  Power  etc.  Co.  v.  Alexander, 
101  Va.  108,  99  Am.  St.  Rep.  855,  61  L.  R.  A.  129,  43  S.  E.  198,  holding 
unconstitutional  Acts  1899-1900,  p.  418,  incorporating  manufacturing 
company,  conferring  the  power  of  eminent  domain  for  its  own  use  and 
use  of  other  individuals ;  Northern  Pac.  Ry.  Co.  v.  Railroad  Commission, 
58  Wash.  364,  28  L.  R.  A.  (N.  S.)  1021,  108  Pac.  939,  refusing  to  compel 
railroad  to  construct  spur-track  to  mill ;  State  v.  White  River  Power  Co., 
39  Wash.  669,  2  L  R.  A  (N.  S.)  842,  82  Pac.  153,  denying  eminent  do- 
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main  to  corporation  empowered  to  furnish  light,  power  and  water  in 
designated  cities,  but  without  franchise  to  enter  such  cities  or  com- 
pellable to  perform  any  service;  Iron  Mountain  R.  R.  Co.  ▼.  Memphis, 
96  Fed.  122,  37  C.  C.  A.  410,  ordinance  forfeiting  franchise  and  declaring 
intention  to  take  tracks  is  threatened  deprivation  of  property;  Chicago 
etc.  R.  R.  Co.  v.  State,  50  Neb.  400,  69  N.  W.  956,  reaffirming  rule ;  dis- 
senting opinion  in  Chicago  etc.  R.  R.  Co.  v.  Chicago,  166  U.  S.  260, 
41  L.  Ed.  99S,  17  Sup.  Ct.  593,  majority  upholding  condemnation  for 
crossing  over  right  of  way;  dissenting  opinion  in  German  Alliance  Ins. 
Co.  v.  Lewis,  233  U.  S.  424,  L.  B.  A.  19150,  1189,  58  K  Ed.  1026,  34 
Sup.  Ct.  612,  majority  holding  statute  regulating  fire  insurance  rates 
might  exempt  Farmer's  Mutual  Insurance  Company;  dissenting  opinion 
in  Louisville  etc.  R.  Co.  v.  Central  Stockyards  Co.,  133  Ky.  201,  97 
S.  W.  797,  majority  compelling  railroads  to  exchange  cars  at  points  of 
physical  connection;  Osgood  v.  Central  Vermont  Ry.  Co.,  77  Vt.  344, 
70  L.  R*  A.  930,  60  Atl.  140,  arguendo. 

Distinguished  in  State  v.  Missouri  Pac.  Ry.  Co.,  81  Neb.  27, 115  N.  W. 
618,  holding  railroad  may  be  compelled  to  construct  switch  to  grain 
elevator;  State  ex  rel.  Farmers'  Elevator  Co.  v.  Missouri  Pac.  Ry.  Co., 
81  Neb.  177,  115  N.  W.  758,  holding  mandamus  would  lie  to  compel  rail- 
road to  allow  construction  of  grain  elevator;  State  ex  rel.  Mt.  Hope 
Coal  Co.  v.  White  Oak  Ry.  Co.,  65  W.  Va.  22,  24,  25,  28  L.  R.  A.  <N.  S.) 
1013,  64  S.  E.  633,  634,  holding  mandamus  would  lie  to  compel  railroad 
to  provide  for  transportation  of  coal;  State  ex  rel.  Chicago  etc.  Ry.  Co. 
v.  Public  Service  Commission,  77  Wash.  540,  Ann,  Oas.  1915D,  202,  137 
Pac.  1061,  compelling  railroad  to  construct  spur-track  to  factory. 

Right  of  railroad  company  to  permit  use  of  right  of  way  or  station 
grounds  by  private  individual.    Note,  Ann.  Cas.  1912A9  181. 

Uses  to  which  railroad  right  of  way  may  be  devoted.    Note,  S6 
L.  R.  A.  (N.  S.)  514,  516,  517. 

Constitution  is  violated  by  statutes  taking  private  property  for  private 
use. 

Approved  in  O'Neill  v.  Learner,  239  U.  S.  249,  60  L.  Ed.  264,  36 
Sup.  Ct.  56,  holding  question  whether  land  was  condemned  for  private 
use  raises  Federal  question;  Great  Northern  Ry.  Co.  v.  Minnesota,  238 
U.  S.  347,  59  L.  Ed.  1339,  35  Sup.  Ct.  753,  holding  commission  could  not 
compel  railroad  to  erect  scale  in  stockyard;  Missouri  Pacific  Ry.  Co. 
v.  Nebraska,  217  U.  S.  208,  18  Ann.  Caa  989,  54  L.  Ed.  732,  30  Sup.  Ct. 
461,  holding  railroad  cannot  be  compelled  to  construct  spur-tracks  to 
grain  elevators;  Union  etc.  Transit  Co.  v.  Kentucky,  199  U.  S.  203, 
50  L.  Ed.  153,  26  Sup.  Ct.  36,  law  taxing  rolling-stock  permanently  kept 
outside  State  denies  due  process;  Larabee  v.  Dolley,  175  Fed.  391,  hold- 
ing bank  guaranty  law  of  Kansas  discriminated  against  national  banks 
and  was  void ;  First  State  Bank  v.  Shallenberger,  172  Fed.  1003,  holding 
State  cannot  restrict  banking  business  to  corporations ;  Ex  parte  Good- 
rich, 160  Cal.  421,  Ann.  Oas~  1913A,  56,  117  Pac.  456,  holding  lighting 
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company  could  not  be  compelled  to  famish  incandeseent  lights  to  con- 
sumers; Helena  Power  etc.  Co.  v.  Spratt,  35  Mont.  122,  10  Ann.  Gas. 
1055,  8  L.  R.  A.  (N.  S.)  567,  88  Pac.  774,  holding  land  might  be  con- 
demned for  construction  of  dam  for  irrigation  purposes;  In  re  Opinion 
of  the  Justices,  204  Mass.  611,  27  L.  R.  A.  (N.  S.)  483,  91  N.  E.  407, 
holding  city  cannot  manage  and  rent  land  on  busy  thoroughfare. 

Distinguished  in  Hartford  Fire  Ins.  Co.  v.  Chicago  etc.  Ry.  Co.,  175 
U.  S.  99,  44  L.  Ed.  88,  20  Sup.  Ct.  36,  clause  in  lease  of  land  for  ware- 
house, providing  that  railroad  be  not  liable  for  fires  from  locomotives, 
is  valid ;  Chicago  etc.  R.  R.  Co.  v.  Chicago,  166  U.  S.  235,  41  L.  Ed.  984, 
17  Snp.  Ct.  584,  expense  of  erecting  gates  and  maintaining  flagmen  at 
crossing  established  by  city  must  be  borne  by  railroad. 

164  U.  &  418-435,  41  L.  Ed.  495.  17  Sup.  Ct.  147,  WARMER  ▼.  TEXAS 
ETC.  RY.  CO. 

That  agreement  may  not  be  performed  within  year  does  not  place  it 
within  statute  of  frauds. 

When  the  question  of  the  existence  of  a  public  use  may  be  considered 
by  the  courts.    Note,  88  Am.  St.  Rep.  930. 

Approved  in  Franklin  v.  Matoa  Gold  Min.  Co.,  158  Fed.  947,  950, 
14  Ann.  Gas.  302, 16  L.  R.  A.  (N.  S.)  381,  86  Sup.  Ct.  145,  where  in  verbal 
contract  for  rendition  of  services  in  consideration  of  stated  sum  per 
day  and  certain  number  of  shares  of  stock  to  be  delivered  at  future  date 
only  feature  of  contract  within  statute  of  frauds  and  unperformed 
is  that  relating  to  delivery  of  stock,  the  executed  part  of  contract  which 
is  not  within  the  statute,  is  not  such  part  performance  as  to  take  un- 
performed part  out  of  statute;  Nester  v.  Diamond  Match  Co.,  143  Fed. 
76,  74  C.  C.  A.  266,  where  defendant  contracted  to  run  plaintiff's  logs 
so  long  as  it  controlled  river;  Adams-Booth  Co.  v.  Reid,  112  Fed.  110, 
holding  parol  agreement  between  father  and  sons  giving  latter  two-thirds 
interest  in  former's  realty  inadmissible  by  virtue  of  statute  of  frauds; 
Johnston  v.  Bowersock,  62  Kan.  159,  61  Pac.  744,  upholding  oral  con- 
tract for  furnishing  water-power  during  time  of  ninety-nine  year  writ- 
ten contract  which  provided  for  termination  on  thirty  months'  notice; 
East  Tennessee  Telephone  Co.  v.  Paris  Electric  Co.,  156  Ky.  766, 
Ann.  Gas.  19150,  543,  162  S.  W.  532,  holding  contract  of  telephone  com- 
pany providing  for  use  of  poles  is  within  statute;  White  v.  Fitts,  102 
Me.  246,  120  Am.  St.  Rep.  483,  15  L.  R.  A.  (N.  S.)  313,  66  Atl.  535 J 
holding  where  contract  of  employment  could  not  be  completed  within 
one  year  it  was  within  statute;  Biest  v.  Versteeg  Shoe  Co.,  97  Mo.  App. 
149,  152,  70  S.  W.  1085,  holding  agreement  to  render  service  for  more 
than  a  year  from  date  is  within  the  statute;  Lennard  v.  Texarkana 
Lumber  Co.,  46  Tex.  Civ.  406,  407,  94  S.  W.  385,  holding  contract  of 
employment  as  physician  at  lumber  camp  was  not  within  statute;  In  re 
Field 's  Estate,  33  Wash.  74,  77,  73  Pac.  771,  772,  applying  rule  to  con- 
tract to  act  as  administrator;  McClanahan  v.  Otto-Marmet  Coal  etc.  Co., 
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74  W.  Va.  547,  82  S.  E.  754,  holding  oral  contract  of  employment  was 
not  within  statute ;  Reckley  v.  Zenn,  74  W.  Va.  46,  81  S.  E.  566,  uphold- 
ing orkl  contract  of  employment;  Buhl  v.  Stephens,  84  Fed.  926,  State 
statutes  of  frauds  are  applicable  in  Federal  courts  in  actions  at  law; 
Hintze  v.  Krabbenschmidt  (Tex.  Civ.  App.),44  S.  W.  40,  oral  agreement 
that  one  may  occupy  land  until  owner  demand  possession  is  not  within 
statute  of  frauds. 

Distinguished  in  Johnson  v.  Harper  Transp.  Co.,  228  Fed.  738,  hold- 
ing agreement  to  place  insurance  for  three  years  is  within  statute ;  Met- 
ropolitan Trust  Co.  v.  Topeka  Water  Co.,  132  Fed.  705,  contract  with 
owner  of  building  to  furnish  sufficient  pressure  of  water  for  use  against 
fire ;  Willis  v.  Eastern  Trust  etc.  Co.,  169  U.  S.  308,  42  L.  Ed.  758,  18 
Sup.  Ct.  352,  arguendo ;  Buhl  v.  Stephens,  84  Fed.  925,  agreement  giving 
licensee  exclusive  rights  for  one  year,  with  option  to  then  surrender 
claim  or  continue  for  sixteen  years,  is  within  statute. 

Whether  contract  which  depends  upon  contingency  for  performance 
within  year  is  within  statute  of  frauds.  Notes,  4  Ann.  Gas.  174; 
Ann.  Oas.  1916E,  1138. 

Parol  contracts  for  services  performable  within  a  year,  though  not 
so  intended.     Note,  15  L.  R.  A.  (N.  S.)  315. 

Statute  adopted  from  another  State  is  presumably  adopted  with  con- 
struction placed  on  it  by  that  State. 

Approved  in  Love  v.  Pavlovich,  222  Fed.  845,  138  C.  C.  A.  268,  hold- 
ing State  adopting  statute  of  another  State  impliedly  adopts  construc- 
tion placed  on  it  by  courts  of  that  State;  Jennings  v.  Alaska  etc.  Min. 
Co.,  170  Fed.  149,  95  C.  C.  A.  388,  holding  Code  of  Alaska  regarding 
wrongful  death  was  adopted  from  Oregon  Code. 

Miscellaneous.  Cited  in  Peterman  v.  Northern  Pac.  Ry.  Co.,  105  Fed. 
336,  holding,  under  Idaho  Rev.  Stats.  1887,  §  4100,  giving  heirs  or  rep- 
resentatives right  to  sue  for  wrongful  death,  a  mother  may  sue  for 
death  of  son;  Sulzer-Vogt  Mach.  Co.  v.  Rushville  Water  Co.,  160  Ind. 
208,  65  N.  E.  585,  holding  words  "above-mentioned  claims/'  in  act  of 
March  9,  1889,  following  enumeration  of  liens,  refers  to  last  class 
mentioned. 

164  U.  S.  436-452,  41  L.  Ed.  504,  17  Sup.  Ot.  76,  CHAPMAN  v.  UNITED 

STATES. 

Supreme  Court  cannot,  under  act  of  1893,  review  District    Supreme 
Court's  judgment  in  criminal  case. 

Approved  in  Falk  v.  United  States,  180  U.  S.  636,  45  L.  Ed.  709,  21 
Sup.  Ct.  922,  Prather  v.  United  States,  164  U.  S.  452,  41  L.  Ed.  510, 
17  Sup.  Ct.  997,  and  Perrine  v.  Slack,  164  U.  S.  454,  41  L.  E<L  511,  17 
Sup.  Ct.  80,  all  following  rule ;  Fields  v.  United  States,  205  U.  S.  296,  51 
L.  Ed.  811,  27  Sup.  Ct.  543,  applying  rule  on  conviction  of  embezzle- 


786  NOTES  ON  U.  S.  REPORTS.      164  U.  S.  462-158 

ment;  Sinclair  v.  District  of  Colombia,  192  U.  S.  18,  48  L.  Ed.  324, 
24  Sup.  Ct.  213,  holding,  under  section  233  of  act  of  March  3,  1901, 
Supreme  Court  cannot  review  criminal  judgment  of  District  of  Columbia 
Court  of  Appeals  on  writ  of  error  to  such  court;  Dent  v.  United  States, 
8  Ariz.  415,  76  Pac.  466,  holding  State  courts  will  follow  decisions  of 
Circuit  Court  of  Appeals. 

Distinguished  in  Gonzales  v.  Cunningham,  164  U.  S.  618,  41  L.  Ed. 
574,  17  Sup.  Ct.  184,  appeal  lies  from  final  order  of  Supreme  Court  of 
New  Mexico  discharging  habeas  corpus. 

1*4   U.  8.  462,  41  L.  Ed.  510,  17    Sup.    Ot.  79,  PBATHEB   v.  UNITED 
STATES. 

Not  cited. 

164  U.  S.  452-454,  41  L.  Ed.  510,  17  Sup.  Ot.  987,  PEBEINE  v.  SLACK. 

Controversy  between  mother  amd  testamentary  guardiam  as  to  custody 
of  children  involves  no  certain  value. 

Approved  in  Woey  Ho  v.  United  States,  191  U.  S.  558,  48  L.  Ed.  301, 
24  Sup.  Ct.  844,  Campbell  v.  Waite,  180  U.  S.  635,  45  L.  Ed.  709,  21 
Sup.  Ct.  920,  Gonzales  v.  Cunningham,  164  U.  S.  618,  41  L.  Ed.  574, 
17  Sup.  Ct.  184,  and  Simms  v.  Simms,  175  U.  S.  167,  44  L.  Ed.  117,  20 
Sup.  Ct.  60,  all  following  rule;  Mackenzie  v.  Pease,  146  Fed.  744,  77 
C.  C.  A.  233,  judgment  of  Circuit  Court  of  Appeals  in  habeas  corpus 
not  reviewable;  Gallagher  v.  Asphalt  Co.  of  America,  65  N.  J.  Eq.  282, 
55  Atl.  268,  suit  to  fix  status  of  insolvent  corporation  as  to  franchises 
not  pecuniary  in  nature. 

Distinguished  in  De  La  Rama  v.  De  La  Rama,  201  U.  S.  307,  50  L.  Ed. 
767,  26  Sup.  Ct.  485,  appeal  from  Philippines  in  divorce  suit  where 
property  interests  reached  jurisdictional  amount. 

Absence  from  jurisdiction  of  person  to  whom  writ  of  habeas  corpus 
is  directed  as  affecting  authority  to  issue.    Note,  4  B.  R.  0.  812. 

Miscellaneous.    Cited  in  Slack  v.  Perrine,  9  App.  D.  C.  184. 

164  V.  8.  454-458,  41  L.  Ed.  511,  CHICAGO  ETC.  BY.  CO.  v.  CHICAGO. 

Supreme  Court    cannot    review  State  decision  unless  Tederal  right 
claimed  was  specially  set  up. 

Approved  in  Virginia-Carolina  Chemical  Co.  v.  Kirvcn,  215  U.  S.  257, 
54  L.  Ed.  184,  30  Sup.  Ct.  78,  refusal  to  give  effect  to  judgment  of 
Circuit  Court  raises  Federal  question;  Pim  v.  St.  Louis,  165  U.  S.  273, 
41  L.  Ed.  715,  17  Sup.  Ct.  322,  Zadig  v.  Baldwin,  166  U.  S.  488,  41  L.  Ed. 
1088,  17  Sup.  Ct.  640,  Oxley  Stave  Co.  v.  Butler  Co.,  166  U.  S.  658,  41 
L.  Ed.  1158,  17  Sup.  Ct.  712,  and  Goodsell  v.  Delta  etc.  Land  Co.,  166 
U.  S.  718,  41  L.  Ed.  1186,  17  Sup.  Ct.  993,  all  following  rule;  Ash  v. 
Independence,  145  Mo.  126,  46  S.  W.  751,  State  Supreme  Court  cannot 
XVII— 50 
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decide  on  constitutionality  of  statute  where-  question  was-  net  involved' 
in  issues. 

Distinguished  in  Adkins  ▼.  Richmond,  98  Va.  93,  34  S.  E.  967,  hold- 
ing refusal  of  instructions  intended  to  invoke  protection  of  commerce 
clause  of  Federal  Constitution  sufficiently  raises  constitutional  question ; 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  R.  A. 
34,  39. 

Miscellaneous.  Cited  in  Goldsmith  v.  Valentine,  35  App.  D.  C.  302, 
dismissing  writ  of  error  in  habeas  corpus  proceeding. 

s 

164  U.  8.  458-471,  41  L.  Ed.  518,  17  Sup.  Ot.  135,  THE  KATE. 

Maritime  lien  cannot  be  asserted  where  one  furnishing  coal  is  charged 
with  notice  of  charterer's  liability. 

Approved  in  New  York  Trust  Co.  v.  Bermuda- Atlantic  S.  S.  Co.,  211 
Fed.  999,  applying  principle;  The  Oceana,  233  Fed.  146,  holding  filing 
of  contract  of  conditional  sale  of  vessel  does  not  operate  as  constructive 
notice ;  The  Yankee,  233  Fed.  926,  holding  where  order  is  proven  to 
have  come  from  owner,  lien  may  be  asserted;  The  J.  Doherty,  207  Fed. 
1001,  refusing  lien  where  one  furnishing  towage  knew  vessel  to  be  char- 
tered; The  Strohn,  191  Fed.  215,  holding  vessel  in  hands  of  contract 
purchaser  is  not  subject  to  lien;  The  0.  H.  Vessels,  177  Fed.  591,  hold- 
ing where  repairs  are  made  with  consent  of  owner,  lien  may  be  asserted; 
Northwestern  Fuel  Co.  v.  Durikley-Williams  Co.,  174  Fed.  125,  98  C.  C.  A 
95,  holding  materialman  must  use  reasonable  diligence  in  determining 
ownership;  The  Gen.  J.  A.  Dumont,  158  Fed.  314,  holding  one  giving 
credit  to  charterer  is  liot  entitled  to  lien ;  The  Vigilant,  151  Fed.  751, 
81  C.  C.  A.  371,  holding  lien  attaches  where  coal  was  supplied  in  foreign 
port  pursuant  to  order  of  owner;  The  Golden  Rod,  151  Fed.  8,  80  C.  C.  A. 
246,  holding  lien  cannot  be  claimed  where  vessel  known  to  be  in  hands 
of  contract  purchaser;  The  City  of  Camden,  147  Fed.  848,  no  lien  for 
supplies  or  money  furnished  in  home  port;  The  Chicklade,  120  Fed.  1006, 
holding  stevedore  contracting  with  ship  brokers  for  loading  of  foreign 
vessel  learning  same  was  under  charter  but  making  no  inquiries  and 
allowing  ship  to  sail  has  no  lien;  The  Underwriter,  119  Fed.  755,  760, 
761,  762,  holding  libelant  knowing  vessel  is  under  charter  has  no  lien 
for  furnishing  coal  to  vessel  on  master's  order  where  no  necessity  was 
shown  and  where  charter  limited  master's  authority;  Cuddy  v.  Clement, 
113  Fed.  463,  51  C.  C.  A.  288,  holding  Rev.  Stats.  Ohio,  creating  liens 
on  steamboats  for  supplies  and  labor,  is  restricted  to  domestic  vessels; 
The  C.  "W.  Moore,  107  Fed.  958,  holding  wharf  owner  who  is  put  on 
inquiry  has  no  lien  for  wharfage  rentals  in  port  where  charterer  lives, 
where  charter  requires  latter  to  keep  vessel  free  from  liens;  The  George 
Farwell,  103  Fed.  883,  43  C.  C.  A.  373,  holding  libelant  making  repairs 
on  vessel  on  statement  of  port  captain  that  vessel  was  good  for  bill  but 
without  making  inquiries  has  no  lien;  The  Valencia,  165  U.  S.  266,  267, 
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41  L.  Ed.  712,  17  Sup.  Ct.  324,  following  rale;  The  Glide.  167  U.  S.  610, 

42  L.  Ed.  297,  17  Sup.  Ct.  931,  enforcement  in  rem  of  Massachusetts 
lien  for  home  supplies  is  exclusively  within  Federal  jurisdiction;  Lowry 
v.  United  States  Shipping  Co.,  84  Fed.  685,  libelant  was  put  on  inquiry 
as  to  facts,  and  no  lien  for  towage  arose;  The  Burton,  84  Fed.  999,  1000, 
denying  lien  for  wharfage;  The  H.  C.  Grady,  87  Fed.  237,  possession, 
under  agreement  for  sale,  does  not  give  vendee  apparent  authority  to 
create  liens  for  supplies;  The  Del  Norte,  90  Fed.  508,  similarly  con- 
struing 2  Bal.  Ann.  Codes,  §  5953  (Washington) ;  The  Mary  A.  Tryon, 

93  Fed.  221,  denying  lien  for  towage;  Post  Steamboat  Co.  v.  Loughran, 
12  App.  D.  C.  440,  holding  one  furnishing  supplies  has  constructive 
notice  where  office  of  charterer  was  at  port  of  supply. 

Distinguished  in  The  Surprise,  129  Fed.  874,  64  C.  C.  A.  309,  when 
master  orders  repairs  or  supplies  in  foreign  port,  everything  is  presumed 
in  favor  of  lien,  irrespective  of  charter-party;  The  Solveigr  103  Fed. 
325,  43  C.  C.  A.  250,  holding  advances  to  crew  in  favor  of  charterer 
whose  charter  was  not  with  owners  but  with  holder  of  time  charter, 
which  bound  latter  to  pay  charges,  gives  no  maritime  lien;  The  South 
Portland,  100  Fed.  496,  40  C.  C.  A.  514,  holding  lien  on  vessel  given 
by  2  Bal.  Codes  Wash.,  §  5953,  for  furnishing  equipment  at  request 
of  agent  of  alleged  part  owner  of  vessel,  is  enforceable  in  admiralty; 
The  Iris,  100  Fed.  107,  108,  109,  40  C.  C.  A.  301,  holding  suit  may  be 
brought  in  Admiralty  Court  to  enforce  lien  on  vessel  imposed  by  State 
statute  in  favor  of  one  furnishing  labor  and  materials;  A  Scow  Without 
a  Name,  80  Fed.  736,  allowing  towage  lien  on  houseboat;  The  Sappho, 

94  Fed.  551,  36  C.  C.  A.  395  (reversing  89  Fed.  373),  evidence  herein 
disclosed  that  credit  was  to  vessel. 

What  contracts  will  support  maritime  lien.    Note,  70  L.  R.  A.  398. 

Right  to  maritime  lien  for  supplies.    Note,  24  E.  R.  0.  654. 

Prima  facie  evidence  of  ownership  of  ship  from  register.    Note,  24 
E.  R.  0.  215. 

164  U.  8.  471-482,  41  L.  Ed.  518,  17  Sup.  Ot.  161,  NEW  ORLEANS  WATER 
WORKS  CO.  v.  NEW  ORLEANS. 

Equity  cannot  order  city  to  repeal  ordinance  granting  right  to  lay 
pipes  in  absence  of  parties  affected. 

Approved  in  Iron  Cliffs  Co.  v.  Negaungee  Iron  Co.,  197  U.  S.  472, 
49  L.  Ed.  840,  25  Sup.  Ct.  474,  State  decree  requiring  defendant  to 
vacate  land  and  enjoining  him  from  mining  thereon,  as  agent  of  corpo- 
ration, not  reviewable  as  depriving  corporation  of  rights  under  lease 
without  due  process;  Mannington  v.  Hocking  Valley  R.  Co.,  183  Fed. 
148,  holding  where  it  is  claimed  corporation  cannot  hold  stock  in  an- 
other company,  such  corporation  must  be  made  party  to  suit;  Martin  v. 
White,  146  Fed.  467,  76  C.  C.  A.  671,  notice  of  application  for  guardian- 
ship should  be  served  on  person  alleged  to  be  insane;  Weidenfeld  v. 
Northern  Pac.  Ry.  Co.,  129  Fed.  311,  63  C.  C.  A.  537,  securities  com- 
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pany  holding  stock  necessary  party  to  suit  against  corporation  at- 
tacking securities  company's  status  as  stockholder;  Talbot  J.  Taylor  etc. 
Co.  v.  Southern  Pac.  Co.,  122  Fed.  152,  holding  stockholder  is  an  indis- 
pensable party  in  suit  to  enjoin  voting  of  his  stock  at  meeting  of  share- 
holders for  election  of  officers ;  Archuleta  v.  Archuleta,  52  Colo.  609>  123 
Pac.  823,  holding  shares  of  stock  cannot  be  made  subject  to  payment 
of  alimony  where  owners  of  same  were  not  made  parties;  Roberts  v. 
Bradfield,  12  App.  D.  C.  459,  holding  in  suit  to  restrain  treasurer  of 
United  States  from  paying  out  any  money,  payees  are  necessary  par- 
ties ;  Moore  v.  Jennings,  47  W.  Va.  190,  34  S.  E.  797,  holding  ail  owners 
of  fee  of  both  tracts  are  necessary  parties  to  suit  by  lessors  and  lessees 
of  one  against  lessees  of  other  to  determine  boundaries  and  title  to  oil 
lands. 

Distinguished  in  City  Water  Supply  Co.  v.  Ottumwa,  120  Fed.  311, 
holding  in  taxpayer's  suit  against  city  to  enjoin  execution  of  contract 
creating  indebtedness  beyond  constitutional  limit,  the  other  contracting 
party  is  not  necessary  party. 

Legislature  may  delegate   to   municipal   assemblies   power   to    enact 
ordinances  relating  to  local  matters. 

Approved  in  Mercantile  Trust  etc.  Co.  v.  Collins  Park  etc.  R.  Co.,  99 
Fed.  819,  holding  ordinance  granting  street  railway  franchise  has  force 
of  State  law  under  provision  of  Georgia  Constitution  preventing  legis- 
lature from  granting  franchises  without  municipal  consent;  dissenting 
opinion  in  Freeport  Water  Co.  v.  Freeport,  180  U.  S.  609,  46  L.  Ed.  692, 
21  Sup.  Ct.  502,  majority  holding  111.  Acts  April  9  and  10,  1872,  do  not 
authorize  cities  to  make  contract  giving  water  company  right  to  fix  rates 
for  thirty  years. 

Municipal  ordinances,  legally  enacted,  have  force  of  State  laws. 
Approved  in  Missouri  etc.  Ry.  Co.  v.  City  of  Olathe,  156  Fed.  632, 
refusing  to  enjoin  passage  of  ordinance  repealing  franchise;  Majestic 
Theater  Co.  v.  City  of  Cedar  Rapids,  153  Iowa,  224,  Ann.  Cas.  1913E,  98, 
133  N.  W.  118,  refusing  to  enjoin  ordinance  prohibiting  theatrical  exhi- 
bitions on  Sunday;  Duggan  v.  City  of  Emporia,  84  Kan.  439,  Ann.  Cas. 
1912A,  719,  114  Pac.  238,  holding  equity  will  not  enjoin  holding  of  elec- 
tion; State  ex  rel.  Gentry  v.  Mayor  etc.  of  Village  of  Dodson,  123  La. 
912,  49  South.  638,  holding  courts  cannot  mandamus  town  officials  to 
fix  salary  of  town  marshal;  Etchison  v.  Mayor  etc.  of  Frederick  City, 
123  Md.  288,  91  Atl.  163,  holding  ordinance  might  prohibit  property 
owners  erecting  polls  in  front  of  their  property;  Gould  v.  Mayor  etc. 
of  Baltimore,  120  Md.  538,  540,  87  Atl.  819,  820,  holding  ordinance 
might  change  duty  and  compensation  of  constables;  Norris  v.  Cross, 
25  Okl.  315,  105  Pac.  1011,  holding  mandamus  will  issue  to  compel 
Secretary  of  State  to  file  referendum  petition ;  Ewing  v.  City  of  Seattle, 
55  Wash.  236,  104  Pac.  261,  holding  act  of  city  council  granting  fran- 
chise will  not  be  enjoined;  Rudolph  v.  Hutchinson,  134  Wis.  287,  114 
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N.  W.  454,  holding  mandamus  will  not  issue  to  compel  mayor  to  sign 
orders  on  treasurer;  State  v.  Superior  Court  of  Milwaukee  County,  105 
Wis.  673,  81  N.  W.  1052,  holding  court  cannot  enjoin  passage  of  ordi- 
nance granting  use  of  streets  pursuant  to  Rev.  Stats.,  §  1862 ;  Walla 
Walla  v.  Walla  Walla  Water  Co.,  172  U.  S.  9,  43  L.  Ed.  346, 19  Sup.  Ct. 
81,  municipal  franchise  is  a  State  contract;  Consolidated  Water  Co.  v. 
San  Diego,  93  Fed.  852,  35  C.  C.  A.  631,  bill  to  annul  ordinance  fixing 
water  rates,  alleged  so  low  as  to  be  taking  property  without  due  process, 
involves  Federal  question ;  Iron  Mountain  R.  R.  Co.  v.  Memphis,  96  Fed. 
129,  36  C.  C.  A.  410,  ordinance  declaring  forfeiture  and  threatening 
seizure  of  tracks  is  contemplated  violation  of  Fourteenth  Amendment. 

Equity  cannot  Interfere  In  advance  with  municipality's  exercise  of 
legislative  powers. 

Approved  in  McChord  v.  Louisville  &  N.  R.  R,  Co.,  183  U.  S.  496,  46 
L.  Ed.  295,  22  Sup.  Ct.  170,  holding  railroad  companies  cannot  obtain 
injunction  against  State  railroad  commission  before  any  rates  are  fixed; 
Hooker  v.  Interstate  Commerce  Commission,  188  Fed.  252,  holding 
schedule  of  rates  of  Interstate  Commerce  Commission  will  not  be  dis- 
turbed unless  highly  unconstitutional;  Chicago  etc.  R.  Co.  v.  Winnett, 
162  Fedf  247,  89  C.  C.  A.  222,  and  Southern  Pac.  Co.  v.  Bartine,  170  Fed. 
775,  both  holding  equity  will  not  enjoin  in  advance  fixing  of  rates  by 
railroad  commission;  Tebbetts  v.  People,  31  Colo.  468,  73  Pac.  871,  pas- 
sage of  ordinance  cannot  be  enjoined  simply  on  ground  that  it  would  be 
against  public  interest ;  City  of  El  Reno  v.  Cleveland-Trinidad  Pac.  Co., 
25  Okl.  659,  27  L.  R.  A.  (N.  S.)  650,  107  Pac.  167,  holding  equity  will 
enjoin  enforcement  of  ordinance;  Frantz  v.  Autry,  18  Okl.  608,  91  Pac. 
208,  refusing  to  enjoin  calling  of  constitutional  convention;  State  v. 
Wilson,  121  Wis.  526,  99  N.  W.  337,  action  of  school  board  in  selecting 
text-books  cannot  be  controlled  by  mandamus;  State  v.  Superior  Court 
of  Milwaukee  Co.,  105  Wis.  677,  81  N.  W.  1054,  holding  equity  cannot 
enjoin  passage  of  city  ordinance  on  grounds  affecting  its  validity. 

Distinguished  in  Poppleton  v.  Moores,  62  Neb.  855,  88  N.  W.  129, 
holding  equity  will  enjoin  passage  of  ordinance  extending  water  fran- 
chise where  same  is  against  city  charter  and  will  be  prejudicial  to  tax- 
payers; North  Jersey  St.  Ry.  Co.  v.  South  Orange,  58  N.  J.  Ch.  85, 
43  Atl.  54,  ordinance  adjudging  breach  of  duties  and  declaring  for- 
feiture is  judicial  and  may  be  modified  by  equity. 

Injunction  against  passage  of  municipal  ordinance  or  resolution. 
Note,  19  Ann.  Gas.  208,  210. 

Power  to  enjoin  passage  of  municipal  ordinance.    Note,  2  L.  R.  A. 
(N.  S.)  152. 

Right  to  enjoin  acts  under  unconstitutional  statute,  as  affected  by 
other  remedies.    Note,  8  L.  R.  A.  (N.  8.)  128. 


164  U.  S.  483-S02       NOTES  ON  U.  S.  REPORTS.  790 

164  U.  S.  48S-499,  41  L.  Ed.  594,  17  Sup.  Ot  158,  QEIMES  DRY-OOODS 
CO.  ▼.  MALCOLM. 

In  Arkansas,  court  may  submit  special  questions  to  jury. 
Approved  in  Crescent  Milling  Co.  v.  H.  N.  Strait  Mfg.  Co.,  227  Fed. 
809,  holding  court  may  refuse  to  submit  long  list  of  questions. 

Common-law  power  and  duty  of  court  to  submit  proper  special 
interrogatories  to  jury.    Note,  15  Ann.  Oas.  469. 

Statements  by  party  to  instrument  subsequent  to  execution  cannot 
control  its  effect. 

Approved  in  Meyer  v.  Munro,  9  Idaho,  53,  71  Pac.  971,  statements  of 
mortgagor  against  bona  fides  of  chattel  mortgage  not  admissible  against 
mortgagee  where  no  evidence  of  conspiracy. 

Distinguished  in  In  re  Foster,  126  Fed.  1016,  holding,  uncorroborated 
testimony  of  single  witness  to  alleged  bankrupt's  statement  that  vendee 
was  a  creditor  is  insufficient  to  show  preference. 

Trial  court  may  refuse  to  allow  jury  to  cbange  verdict  which  it  could 
have  directed. 

Approved  in  McDonald  v.  Pless,  238  U.  8.  266,  59  L.  Ed.  1902,  35  Sup. 
Ct.  783,  holding  jurors  cannot  impeach  their  own  verdict  by- showing 
it  was  quotient  verdict;  Bank  of  Havelock  v.  Western  Union  Tel.  Co., 
141  Fed.  527,  5  Ann.  Oas.  515,  4  L.  R.  A.  (N.  S.)  181,  72  C.  C.  A.  580, 
instruction  directing  verdict  on  untenable  ground  not  prejudicial  where 
^ evidence  would  sustain  no  other  verdict;  Gentry  v.  Singleton,  128  Fed. 
680,  63  C.  C.  A.  231,  holding,  where  evidence  conclusively  entitled  plain- 
tiff to  verdict,  it  was  court's  duty  to  direct  verdict;  Whitney  v.  New 
York  etc.  R.  Co.,  102  Fed.  851,  60  L.  R.  A.  616,  43  C.  C.  A.  19,  holding 
defendant  for  whom  court  directed  verdict  may  support  verdict  on  any 
ground  which  the  evidence  in  bill  of  exceptions  permits. 

164  U.  S.  499-509,  41  L.  Ed.  59S,  17  Sup.  Ot.  154,  AUJBN  V.  UNITED 
STATES. 

Where  evidence  warrants,  court  may  Instruct  Jury  that  they  may  infer 

willfulness  and  malice. 

Approved  in  Chambliss  v.  United  States,  218  Fed.  160,  132  C.  C.  A. 
112,  holding  court  cannot  instruct  that  law  presumes  good  character  of 
accused. 

Intent  showing  malice  need  not  have  existed  for  particular  time;  kill- 
ing  may  raise  inference. 

Approved  in  Wilson  v.  United  States,  232  U.  S.  570,  58  L.  Ed.  732,  34 
Sup.  Ct.  347,  upholding  instruction  given  by  trial  court  as  to  reasonable 
doubt ;  Rutherford  v.  Foster,  125  Fed.  191,  60  C.  C.  A.  129,  holding  pre- 
sumption from  admitted  killing  is  that  act  was  wrongful,  and  defendant 
must  prove  justification;  Cook  v.  State,  46  Fla.  71,  35  South.  682,  court 
evenly  divided  on  proposition;  Turner  v.  Commonwealth,  167  Ky.  368, 
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180  S.  W.  769,  holding  words  "malice  aforethought"  no  longer  serve 
useful  purpose  in  instruction  on  murder. 

Distinguished  in  Ross  v.  State,  8  Wyo.  385,  57  Pac.  932,  sustaining 
instruction  that  defendant  was  guilty  of  murder  in  first  degree  if  design 
to  murder  existed  before  or  at  time  of  act,  where  (defendant  was  held  for 
murder  in  second  degree. 

It  is  proper  to  charge  that  one  is  presumed  to  intend  natural  conse- 
quences of  act. 

Approved  in  Weisenbach  v.  State,  138  Wis.  171, 119  N.  W.  850,  apply- 
ing principle;  State  v.  Romano,  41  Wash.  251,  83  Pac.  5,  holding  lan- 
guage inapplicable  to  assault  with  intent  to  kill;  dissenting  opinion  in 
Tucker  v.  State,  89  Md.  491,  44  Atl.  1005,  arguendo. 

Mere  words,  however  aggravating;  cannot  reduce  crime  from  murder 
to  manslaughter. 

Approved  in  State  v.  Buffington,  71  Kan.  810,  81  Pac.  467,  reaffirming 
rule ;  Shepard  v.  United  States,  160  Fed.  595,  87  C.  C.  A.  486,  holding 
individual  instructions  need  not  be  given  each  juror;  Vance  v.  State,  70 
Ark.  277,  68  S.  W.  29,  holding  angry  words  used  by  Chinaman  without 
making  any  overt  act  to  cut  or  shoot  cannot  reduce  murder  to  man- 
slaughter; dissenting  opinion  in  Garst  v.  United  States,  180  Fed.  347, 103 
C.  C.  A.  469,  majority  holding  Federal  judge  cannot  wait  until  jury  is 
about  to  disagree  before  giving  his  opinion. 

Insulting  words  or  conduct  as  provocation  to  homicide.    Note,  4 
L.  R.  A.  (N.  S.)  165. 

Homicide,  to  be  justifiable,  must  be  result  of  reasonable  belief  that 
life  was  in  peril. 

Approved  in  Andersen  v.  United  States,  170  U.  S.  508,  42  L.  Ed.  1125, 
18  Sup.  Ct.  696,  plea  of  self-defense  cannot  avail  where  defendant 
brought  on  the  difficulty;  In  re  Laing,  127  Fed.  219,  holding  defendants 
killing  deceased,  who  was  resisting  arrest,  pointing  pistol  toward  de- 
fendants, who  were  requested  to  assist  in  arrest,  are  entitled  to  release 
on  habeas  corpus;  Hoard  v.  State,  80  Ark.  89,  92,  95  S.  W.  1002,  1004, 
holding  jury  may  be  instructed  that  defendant  had  right  to  defend  « 
himself;  Sacrini  v.  United  States,  38  App.  D.  C.  378,  holding  test  is 
whether  reasonably  prudent  man  would  have  believed  himself  in  danger; 
Davis  v.  UniteM  States,  16  App.  D.  C.  456,  refusing  instruction  as  to 
self-defense  where  there  was  no  evidence  to  support  same;  Danford  v. 
State,  53  Fla.  13,  43  South.  596,  holding  court  cannot  instruct  as  to 
actual  danger  and  apparent  danger;  Territory  v.  Archuleta,  16  N.  M. 
223,  114  Pac.  286,  holding  under  evidence  shown,  jury  could  not  be  in- 
structed to  convict  for  manslaughter;  Territory  v.  Ayers,  15  N.  M.  587, 
113  Pac.  606,  holding  where  there  is  no  evidence  that  accused  was  being 
attacked,  plea  of  self-defense  should  not  be  allowed ;  State  v.  Crawford, 
66  W.  Va.  125,  66  S.  E.  114,  holding  insulting  words  are  not  sufficient 
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to  reduce  crime  from  murder  to  manslaughter;  dissenting  opinion  in 
Sylvester  v.  State,  46  Fla.  191,  35  South.  150,  majority  holding  that 
there  must  not  only  be  appearance  of  danger,  but  defendant  must  so 
believe. 

Law  of  self-defense.    Note,  74  Am.  St.  Rep.  726,  728. 

"Retreat  to  the  wall"  in  homicide.    Note,  2LB.A.  (N.  8.)  51,  71. 

Flight  it  competent  evidence  as  tending  to  show  guilt. 

Approved  in  Bird  v.  United  States,  187  U.  S.  131,  47  L.  Ed.  106,  23 
Sup.  Ct.  47,  sustaining  instruction  that  attempt  to  escape  from  im- 
prisonment four  months  after  arrest  is  only  slight  evidence  of  guilt; 
Campbell  v.  United  States,  221  Fed.  190,  136  C.  C.  A.  602,  and  Stewart 
v.  United  States,  211  Fed.  45,  127  C.  C.  A.  477,  both  holding  court 
may  instruct  that  flight  of  accused  is  evidence  for  jury's  consideration. 

Distinguished  in  Starr  v.  United  States,  164  U.  S.  632,  41  L.  Ed.  579, 
17  Sup.  Ct.  225,  instruction  that  flight  is  silent  admission  of  guilt 
is  error;  Betts  v.  United  States,  132  Fed.  234,  65  C.  C.  A.  452,  where  de- 
fendants concealed  themselves  until  they  could  obtain  bail. 

Rebuttal  presumptions  as  evidence.    Note,  3  Ann.  Cas.  73. 

Jury  may  be  instructed  to  disregard  evidence  inherently  false. 
Distinguished  in  Post  v.  United  States,  135  Fed.  11,  70  L.  R.  A.  989, 
67  C.  C.  A.  569,  error  to  instruct  jury  to  disregard  testimony  that  de- 
fendant possessed  power  of  mental  healing. 

Fabrication  of  testimony  raises  presumption  against  person  guilty  of 
practice* 

Approved  in  Commonwealth  v.  Min  Sing,  202  Mass.  125,  88  N.  E.  921, 
holding  misconduct  of  party  in  attempting  to  suborn  witness  is  admis- 
sible as  evidence  against  him. 

Distinguished  in  In  re  Cowdry's  Will,  77  Vt.  364,  60  Atl.  142, 
arguendo. 

It  is  not  error  to  refuse  specific  instruction  as  to  reasonable  doubt, 
if  covered  by  charge. 

Approved  in  McNair  v.  State,  61  Fla.  39,  55  South.  403,  holding  pre- 
sumption of  innocence  continues  until  guilt  proven  beyond  reasonable 
doubt ;  Buel  v.  State,  104  Wis.  154,  80  N.  W.  86,  refusal  to  instruct  on 
subject  of  certainty  of  existence  of  facts  requisite  to  conviction  is  not 
reversible  error  where  general  charge  contained  full  instructions. 

Charge  as  to  freedom  of  discussion  of  case  and  attitude  dissenting 
juuor  should  assume,  upheld. 

Approved  in  Burton  v.  United  States,  196  U.  S.  305,  49  L.  Ed.  489, 
25  Sup.  Ct.  243,  reaffirming  rule;  United  States  v.  Oppenheim,  228  Fed. 
226,  holding  court  may  give  additional  instructions  when  jury  cannot 
agree;  St.  Louis  etc.  Ry.  Co.  v.  Caitcr,  111  Ark.  285,  164  S.  W.  719,  6 
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N.  C.  C.  A.  791,  holding  court  may  warn  jurors  not  to  be  stubborn; 
People  v.  Whitlow,  24  Cal.  App.  8,  139  Pac.  829,  upholding  instruction 
directing  jurors  to  compare  notes  with  one  another;  Horton  v.  United 
States,  15  App.  D.  C.  328,  329,  refusing  instruction  to  effect  that  juror 
cannot  yield  to  opinion  of  majority;  Armstrong  v.  James  &  Co.,  155 
Iowa,  570,  136  N.  W.  689,  People  v.  Coulon,  151  Mich.  204,  114  N.  W. 
1015,  and  State  v.  Richardson,  137  Iowa,  594, 115  N.  W.  222,  all  holding 
court  may  instruct  minority  jurors  to  consider  views  of  majority; 
Lathrop  v.  Fargo-Moorhead  St.  Ry.  Co.,  23  N.  D.  252,  136  N.  W.  90, 
how  long  jury  should  be  held  is  within  discretion  of  court;  Territory  v. 
Donahue,  16  N.  M.  28,  113  Pac.  604,  holding  jurors  may  be  instructed 
to  consider  each  other's  opinion;  Nicholson  v.  State,  18  Wyo.  311,  106 
Pac.  931,  holding  jurors  may  be  instructed  to  consider  views  of  other 
jurors. 

Distinguished  in  St*  Louis  etc.  R.  Co.  v.  Bishard,  147  Fed.  500,  501, 
78  C.  C.  A.  62,  error  to  ask  jury  how  divided  and  instruction  as  to 
duty  to  agree  should  be  carefully  guarded;  Picken  v.  Miller,  59  Ind. 
App.  121,  108  N.  E.  970,  holding  court  cannot  instruct  that  minority 
jurors  must  yield  their  views  to  majority. 

What  amounts  to  coercion  of  jury  by  court  into  agreeing  on  verdict. 
Notes,  11  Ann.  Oaa.  1134;  Ann.  Gas.  1912D,  446,  448. 

Miscellaneous.  Cited  in  State  v.  Huffman,  86  Ohio  St.  236,  Ann.  Gas. 
191SD,  677,  99  N.  E.  297,  holding  juror  cannot  be  examined  as  to  how  he 
will  act  in  jury-room. 

164  U.  8.  502-586,  41  L.  Ed.  531,  17  Sup.  Ct  176,  WILLARD  v.  WOOD. 

Agreement  by  mortgagor's  grantee  to  pay,  without  mortgagee's  con- 
sent, does  not  create  relation  of  principal  and  surety. 

Approved  in  Silver  King  Coalition  Mines  Co.  v.  Silver  King  Consol. 
Mines  Co.,  204  Fed.  176,  122  C.  C.  A.  402,  nolding  promise  to  pay  debts 
and  obligations  of  another  include  proceeds  from  ore  extracted  from 
mine  held  jointly  with  another;  Gamble  v.  Rural  etc.  District,  146  Fed. 
119,  76  C.  C.  A.  539,  holding  new  school  districts  carved  from  old  liable 
in  equity  on  bonds  of  latter. 

Limitations  are  determined  by  law  of  forum. 
Approved  in  Green  v.  Turner,  80  Fed.  43,  Brunswick  Terminal  Co.  ▼. 
National  Bank,  88  Fed.  608,  and  Underwood  v.  Patrick,  94  Fed.  471, 
36  C.  C.  A.  330,  following  rule;  Gibson  v.  Victor  Talking  Mach.  Co., 
232  Fed.  229,  holding  whether  suit  may  be  brought  against  one  assuming 
obligations  of  another  is  to  be  determined  by  law  of  forum;  Central 
Electric  Co.  v.  Sprague  Electric  Co.,  120  Fed.  926,  57  C.  C.  A.  197, 
holding  law  of  forum  governs  action  in  Federal  court  by  creditor  of 
corporation  against  transferee  of  corporate  assets;  Brunswick  Terminal 
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Co.  v.  National  Bank  of  Baltimore,  99  Fed.  636,  40  C.  C.  A.  22,  holding 
Georgia  statute  of  limitations  governs  in  action  in  Maryland  against 
stockholder  in  Georgia  corporation  to  enforce  charter  liability;  dissent- 
ing opinion  in  Geisel's  Estate  v.  Landwehr,  43  Ind.  App.  732,  88  N.  £. 
108,  majority  holding  action  to  recover  conditional  legacy  may  be 
brought  any  time  within  fifteen  years. 

What  statute  of  limitations  will  govern  action  in  other  State  or 
country.    Note,  48  L.  R.  A.  627. 

Grantee  of  lamd  subject  to  mortgage  is  bound  by  limitation  applicable 
to  simple  contracts. 

Approved  in  Eckington  etc.  Ry.  Co.  v.  McDevitt,  191  U.  S.  115,  48 
L.  Ed.  116,  24  Sup.  Ct.  39,  holding  erroneous  instruction  fixing  measure- 
ment of  damages  for  breach  of  covenant  to  run  street-cars  at  difference 
in  value  of  land  permanently  without  and  permanently  with  service; 
Hale  v.  Coffin,  120  Fed.  473,  474,  57  C.  C.  A.  528  (affirming  114  Fed. 
576),  holding  equity  will  apply  Maine  statute  limiting  action  against 
heirs  of  decedent  in  proceeding  to  enforce  statutory  liability  of  deceased 
stockholder;  Taylor  v.  Forbes,  101  Va.  665,  44  S.  E.  890,  holding  agree- 
ment by  grantee  in  a  deed  to  assume  an  outstanding  debt  is  a  simple 
contract  barred  in  three  years. 

When  action  on  agreement  of  grantee  in  deed  to  assume  mortgage 
debt  is  barred.    Note,  21  Ann.  Oaa.  679. 

Dismissal  is  effected  by  order  intended  as  dismissal  and  supposed  to 
so  operate,  although  only  one  of  two  executors  is  referred  to. 

Approved  in  Green  v.  Turner,  80  Fed.  42,  grantee  is  not  directly 
liable  to  grantor's  mortgagee  at  law  or  in  equity — mortgagee's  remedy 
is  by  virtue  of  creditor's  right  to  avail  himself  of  security  held  by 
debtor  from  third  party ;  Green  v.  Turner,  86  Fed.  838,  30  C.  C.  A.  427, 
mortgagee  may  maintain  suit  in  equity  against  mortgagor's  grantee 
agreeing  to  pay  indebtedness. 

Covenant  is  enforceable  according  to  law  of  obligee's  domicile. 

Approved  in  Mathews  v.  Libbey  Bros.,  42  App.  D.  C.  278,  holding 
agreement  of  owner  to  pay  for  materials  furnished  contractor  must  be 

in  writing. 

Law  governing  covenant  in  deed  or  mortgage  of  realty.    Note,  17 
L.  R.  A.  (N.  S.)  1097. 

What  law  governs  the  right  of  a  workman  to  recover  compensation 
for  injuries.    Note,  4  N.  C.  0.  A.  68. 

Statute  of  limitations  may  bar  suit  where  plaintiff  mistakes  remedy, 
becomes  nonsuit  or  suit  abates. 

Approved  in  Patterson  v.  Safe  Deposit  &  Trust  Co.,  148  Fed.  791,  78 
C.  C.  A.  453,  where  action  abated  by  defendant's  death,  plaintiff  held, 
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under  circumstances,  to  have  no  equity  to  be  relieved  from  statute  of 
limitations. 

Relation  of  new  pleadings  to  statute  of  limitations.     Note,  3  L.  R.  A. 
(N.  S.)  261. 

Doctrine  of  laches  may  1m  applied  toy  court  of  Its  own  motion. 

Approved  in  Penn  Mut.  Life  Ins.  Co.  v.  Austin,  168  U.  S.  697,  42 
L.  Ed.  631,  18  Sup.  Ct.  228,  reaffirming  rule;  Underwood  v.  Patrick,  94 
Fed.  472,  36  C.  C.  A.  '330,  right  of  action  of  vendor  taking  notes  of 
member  of  syndicate  for  deferred  payment  accrues  against  others  on 
maturity  of  notes;  In  re  International  Mineral  Co.,  222  Fed.  427, 
applying  rule  where  laches  was  not  pleaded ;  City  of  Harper  v.  Daniels, 
211  Fed.  61,  129  C.  C.  A.  242,  holding  time  for  reviving  judgment  is 
not  extended  by  payments  made  on  same;  Elliott  v.  Elliott,  3  Alaska, 
374,  refusing  to  decree  interest  in  mining  claim  after  delay  of  four 
years;  Geter  v.  Simmons,  57  Fla.  430,  49  South.  133,  holding  delay  of 
twenty-five  years  is  fatal ;  Heirs  of  Ledoux  v.  Lavedan,  52  La.  Ann.  332, 
27  South.  205,  holding  confiscatee's  creditors  having  acquiesced  in  pos- 
session of  heirs  for  ten  years  cannot  dispute  the  title  conveyed  byv 
latter;  Stewart  v.  Joyce,  201  Mass.  308,  87  N.  E.  614,  holding  plea  of' 
laches  comes  too  late  after  cause  has  been  referred  to  master;  Patter- 
son v.  Hewitt,  11  N.  M.  23,  55  L.  B.  A.  658,  66  Pac.  558,  where  claim 
to  mining  land  was  not 'asserted  against  co-owners  for  eight  years,  and 
it  had  in  meantime  become  very  valuable  from  expenditures  of  latter; 
Skinner  v.  Scott,  29  Okl.  369,  118  Pac.  396,  applying  rule  where  plain- 
tiff failed  to  explain  seven  years'  inaction;  Good  v.  Queen's  Run  Fire 
Brick  Co.,  224  Pa.  502,  73  Atl.  908,  applying  rule  where  property  owner 
delayed  ten  years  in  objecting  to  operation  of  railroad;  Evans  v.  Steele, 
125  Tenn.  496,  145  S.  W.  166,  holding  party  cannot  recover  on  "post" 
notes  where  he  delayed  forty  years  in  presenting  same ;  dissenting  opin- 
ion in  Cunningham  v.  Pettigrew,  169  Fed.  355,  94  C.  C.  A.  457,  majority 
holding  suit  must  be  instituted  within  three  years  after  discovery  of 
fraud. 

Distinguished  in  Just  v.  Idaho  Canal  etc.  Co.,  16  Idaho,  653,  133 
Am.  St.  Rep.  140,  102  Pac.  385,  holding  doctrine  of  laches  does  not 
apply  where  position  of  parties  has  not  changed;  Coram  v.  Davis,  209 
Mass;  250,  95  N.  E.  302,  holding  demurrer  on  account  of  laches  does  not 
lie  unless  defendant  has  been  prejudiced. 

Failure  to  prosecute  suit  diligently  may  have  same  consequence  as 
delay  in  bringing  it. 

Approved  in  United  States  v.  Fletcher,  231  Fed.  330,  dismissing  suit 
to  cancel  patent  where  no  action  was  taken  for  thirty-five  years;  Kellogg 
Switchboard  etc.  Co.  v.  Dean  Electric  Co.,  231  Fed.  198,  applying  rule 
in  suit  for  infringement  of  patent;  Bernays  v.  Frederic  Leyland  &  Co., 
228  Fed.  914,  dismissing  action  after  delay  of  nTteen  years  in  prosecu- 
ting same;  Drees  v.  Waldron,  212  Fed.  97,  128  C.  C.  A.  609,  holding 
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creditor  could  not  set  aside  discharge  in  bankruptcy  where  he  delayed 
seven  years  in  prosecuting  same;  Northrup  v.  Browne,  204  Fed.  231, 
122  C.  C.  A.  496,  holding  executors  cannot  be  charged  with  personal 
liability  for  failure  to  sell  property  of  estate,  where  will  did  not  so 
provide ;  Lindeke  v.  Converse,  198  Fed.  623,  117  C.  C.  A.  322,  dismissing 
proceeding  in  bankruptcy  for  failure  to  prosecute;  Coleman  v.  Akers, 
87  Minn.  494,  92  N.  W.  408,  holding  failure  to  enter  default  judgment 
for  eight  years  after  service  of  summons  defeats  right  to  enter  same; 
Streicher  v.  Murray,  36  Mont.  59,  92  Pac.  40,  applying  rule  where  party 
delayed  ten  years  in  bringing  suit  to  trial;  Mantle  v.  Speculator  Min. 
Co.,  27  Mont.  478,  71  Pac.  667,  holding  delay  of  five  years  in  suing  to 
restrain  defendant  from  operating  mine  bought  in  common  but  in  de- 
fendant's name  bars  suit;  Gamble  v.  Silver  Peak  Mines.  35  Nev.  354, 
133  Pac.  949,  and  Gamble  v.  Hanchett,  34  Nev.  429,  126  Pac.  134,  both 
applying  rule  where  there  was  delay  of  four  years  in  bringing  case  to 
trial ;  dissenting  opinion  in  Roush  v.  Griffith,  65  W.  Va.  765,  65  S.  E.  174, 
majority  holding  ward  may  recover  estate  from  guardian  though  period 
of  fourteen  years  has  elapsed  since  reaching  of  majority. 

Distinguished  in  McGinnis  v.  Caldwell,  71  W.  Va.  380,  43  L.  R.  A. 
(N.  S.)  630,  76  S.  E.  836,  holding  sale  of  land  under  decree  may  be  con- 
firmed, although  number  of  years  have  elapsed. 

Miscellaneous.  Cited  in  In  re  Blount,  142  Fed.  267,  as  to  State  deci- 
sions which  will  be  followed  by  Federal  courts;  Eastman  Land  etc.  Co. 
v.  Long-Bell  Lumber  Co.,  30  Okl.  560,  120  Pac.  279,  holding  notice  of 
Hen  for  material  furnished  need  not  be  in  writing. 

164  U.  8.  526-546,  41  L.  Ed.  541,  17  Sup.  Ot.  165,  UNITED  STATES  v. 
OREGON  ETC.  B.  B.  GO. 

Grant  of  May  4,  1870,  to  Oregon  Central  railroad,  construed. 
Approved  in  Sena  v.  United  States,  189  U.  S.  239,  47  L.  Ed.  791, 
23  Sup.  Ct.  598,  holding  grantee  seeking  confirmation  of  Spanish  land 
grant  must  show  the  grant  and  that  the  boundaries  were  fixed  with 
reasonable  certainty;  United  States  v.  Oregon  etc.  R.  Co.,  186  Fed.  893, 
930,  holding  company  forfeited  land  where  it  resold  same  at  greater 
price  than  two  dollars  and  fifty  cents  per  acre. 

Railroad  grants  must  be  construed  In  favor  of  government. 

Approved  in  United  States  v.  Northern  Pac.  Ry.  Co.,  170  Fed.  501, 
holding  railroad  in  selecting  lieu  lands  cannot  select  mineral  lands. 

Railroad  grant  will  be  construed,  if  possible,  to  effectuate  legislative 
Intention. 

Approved  in  Stephens  v.  Cherokee  Nation,  174  U.  S.  480,  43  L.  Ed. 
1054, 19  Sup.  Ct.  735,  for  purpose  of  arriving  at  true  meaning  of  statute, 
courts  read  with  such  stops  as  are  manifestly  required;  Chicago  etc. 
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Ry.  Co.  v.  Voelker,  129  Fed.  527,  70  L.  R.  A.  264,  65  C.  C.  A.  226, 
repunctuating  automatic  coupler  law  to  effectuate  intention;  Interna- 
tional etc.  R.  Co.  v.  Railroad  Commission,  99  Tex.  337.  89  S.  W.  963, 
holding  railroad  commission  may  compel  two  railroads  to  connect  their 
tracks:  State  v.  Sturtevant,  76  Wash.  166,  135  Pac.  1038,  holding 
municipal ity  owns  submerged  lands  up  to  established  harbor  lines. 

Title  is  no  part  of  act  and  cannot  control  words  if  unambiguous. 
Approved  in  Lorain  Steel  Co.  v.  Norfolk  etc.  St.  Ry.  Co.,  187  Mass. 
505,  73  N.  E.  648,  reaffirming  rule;  Cornell  v.  Coyne,  192  U.  S.  430, 
48  L.  Ed.  509,  24  Sup.  Ct.  386,  holding  title  of  act  cannot  be  resorted 
to  for  construction  where  act  is  unambiguous;  Patterson  v.  The 
Eudora,  190  U.  S.  173,  47  L.  Ed.  1005,  23  Sup.  Ct.  822,  holding  seamen 
shipping  in  American  ports  on  foreign  vessels  engaged  in  foreign  com- 
merce are  within  protection  of  act  of  1898,  against  prepayment  of  sea- 
men's wages;  United  States  v.  McCrory,  119  Fed.  864,  56  C.  C.  A.  373, 
holding  title  is  no  part  of  act  and  cannot  control  the  words  of  act  unless 
ambiguous. 

Statute  cannot  be  explained  by  title  unless  ambiguity  is  in  context. 
Approved  in-Fithian  v.  St.  Louis  etc.  Ry.  Co.,  188  Fed.  845,  holding 
courts  will  attend  to  punctuation  in  statute;  Chicago  etc.  Ry.  Co.  v. 
Minneapolis  etc.  Ry.  Co.,  176  Fed.  241,  20  Ann.  Gaa.  1200,  100  C.  C.  A. 
41,  bolding  connections  with  spur-tracks  are  not  junctions  at  which 
railroads  are  required  to  stop  trains;  Town  of  Sugar  City  v.  Board  of 
Commrs.  of  Crowley  County,  57  Colo.  446,  140  Pac.  814,  construing 
law  providing  for  elections  for  removal  of  county  seats;  State  ex  rel. 
Linthicum  v.  Board  of  Commrs.  of  Vanderburgh  County,  175  Ind.  404, 
94  N.  E.  718,  holding  courts  cannot  supply  omissions  in  statute;  State 
ex  rel.  Western  Const.  Co.  v.  Board  of  Commrs.  of  Clinton  County, 
166  Ind.  195,  76  N.  E.  996,  holding  statement  contained  in  opinion  of 
Supreme  Court  is  not  to  be  considered  adjudication  where  contra- 
dictory to  other  portions  of  opinion ;  Lackland  v.  Walker,  151  Mo.  264, 
52  S.  W.  430,  preamble  can  be  looked  to  to  elucidate  statute  only  where 
language  of  body  is  ambiguous;  Ex  parte  Hunnicutt,  7  Okl.  Cr.  224, 
123  Pac.  184,  and  Ex  parte  Whitehouse,  3  Okl.  Cr.  105,  108,  104  Pac. 
375,  376,  both  holding  court  may  ignore  punctuation;  Ex  parte  Hun- 
nicutt, 7  Okl.  Cr.  222,  123  Pac.  184,  holding  courts  may  disregard 
punctuation. 

Punctuation  as  affecting  construction  of  statutes.    Note,  10  Ann. 
Gas.  1083. 

164  U.  S.  646-558,  41  L.  Ed.  547,  17    8up.  Ct.  178,  BOWE    V.  UNITED 
STATES. 

Where  deceased's  offensive  language  provoked  slight  assault  by 
accused,  latter  was  entitled  to  defend  himself  from  attack  with  knife  by 
deceased. 
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Approved  in  People  v.  Tomlins,  213  N.  T.  243,  107  N.  E.  497,  holding 
owner  attacked  in  dwelling  is  not  bound  to  flee;  Territory  v.  Clark, 
15  N.  M.  44,  99  Pac.  700,  holding  one  commencing  fracas  cannot  plead 
self-defense  unless  he  refused  to  continue  fight;  Stevenson  v.  United 
States,  86  Fed.  112,  29  C.  C.  A.  600,  refusal  to  instruct  as  to  effect  of 
accused's  withdrawal  after  provoking  quarrel  is  error;  State  v.  Rolla, 
21  Mont.  585,  55  Pac.  524,  instruction  that  it  was  accused's  duty  to 
"exhaust  all  other  reasonable  means"  is  error,  accused  being  murder- 
ously attacked. 

Self-defense  by  one  who  began  conflict.    Note,  46  L.  R.  A.  708,  711, 
712. 

" Retreat  to  the  wall"  in  homicide.    Note,  2  L  R.  A  (N.  8.)  56, 
67.  r 

Where  deceased's  offensive  language  provoked  slight  assault  by  ac- 
cused, it  is  error  to  instruct  jury  that  accused  should  have  avoided 
deceased. 

Approved  in  State  v.  Gardner,  96  Minn.  326,  104  N.  W.  974,  accused 
not  bound  to  retreat  from  murderous  assault  even  though  he  might  do 
so  safely. 

• 

164  U.  S.  559-677,  41  L.  Ed.  552,  17  Sup.  Ct.  188,  KOGEBS  LOCOMOTIVE 
MAOH.  WOBKS  ▼.  AMERICAN  EMIGRANT  CO. 

Public  lands  granted  to  Iowa,  under  Swamp  Land  Act  of  1850,  could 
not  be  certified  to  it  under  act  of  1856. 

Approved  in  Corvallis  etc.  R.  Co.  v.  Benson,  61  Or.  379, 121  Pac.  425, 
holding  grant  of  land  by  State  of  Oregon  to  Willamette  Valley  & 
Coast  Railroad  was  not  dependent  on  land  being  surveyed;  American 
Emigrant  Co.  v.  Long,  105  Iowa,  195,  74  N.  W.  940,  arguendo. 

Under  Swamp  Land  Act  of  1850,  title  was  inchoate  until  identification 
and  patent. 

Approved  in  Brown  v.  Bliss,  13  App.  D.  C.  285,  applying  principle; 
Sawyer  v.  Osterhaus,  212  Fed.  769,  770,  773,  holding  party  cannot  claim 
through  conveyance  from  State  where  State's  title  had  never  been  com- 
pleted ;  United  States  v.  Chicago  etc.  Ry.  Co.,  160  Fed.  820,  87  C.  C.  A. 
592,  holding  lands  did  not  pass  to  State  until  they  were  determined 
to  be  swamp-lands  by  Secretary  of  Interior;  United  States  v.  Chicago 
etc.  Ry.  Co.,  148  Fed.  891,  lands  selected  by  State  as  swamp-lands  not 
excepted  from  subsequent  railroad  grant  where  selection  later  disap- 
proved ;  Kittel  v.  Trustees  of  Internal  Improvement  Fund.  139  Fed.  948, 
State  might  grant  lands  before  patent,  subject  to  right  of  Secretary  of 
Interior  to  determine  what  lands  passed ;  Hart  v.  Delphey,  157  Iowa,  332, 
136  N.  W.  707,  holding  after  issuance  of  patent,  title  relates  back  to 
date  of  selection;  Schlosser  v.  Hemphill,  118  Iowa,  458,  90  N.  W.  843, 
holding  title  by  adverse  possession  cannot  be  gained  to  unsurveved.  un- 
patented lands  conveyed  by  Swamp-land  Act  of  1850;  Ogden  v.  Buckley, 
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116  Iowa,  355,  89  N.  W.  1116,  holding  county  selling  all  its  swamp-land 
cannot  pass  title  to  unsurveyed  land,  since  under  Swamp-land  Act  1850 
State  took  only  an  inchoate  title;  S lattery  v.  Glassell,  117  La.  557,  42 
South.  137,  holding  where  land  warrants  are  canceled,  title  reverts  to 
State;  Gourley  v.  Countryman,  18  Okl.  232,  90  Pac.  431,  holding  one 
holding  land  by  virtue  of  receiver's  final  certificate  does  not  hold  same 
in  fee  simple ;  dissenting  opinion  in  Kean  v.  Calumet  Canal  •  Co.,  190 
U.  S.  491,  47  L.  Ed.  1160,  23  Sup.  Ct.  664,  majority  holding  Federal 
patent  to  Indiana  pursuant  to  Swamp-land  Act,  covering  "whole  of 
fractional  sections,"  carried  portions  submerged  under  navigable 
waters. 

'Whether  lands  were  swamp,  under  act  of  1850,  was  determinable  pri- 
marily by  Secretary  of  Interior. 

Approved  in  Williamson  v.  Baugh,  71  Ark.  493,  76  S.  W.  423,  re- 
affirming rule;  United  States  v.  Chicago  etc.  Ry.  Co.,  218  U.  S.  242, 
54  L.  Ed.  1020,  31  Sup.  Ct.  7,  holding  determination  of  Secretary  of 
Interior  is  conclusive ;  United  States  v.  Lee  Wilson  &  Co.,  214  Fed.  643, 
644,  holding  where  State  had  never  identified  lands,  they  were  subject 
to  other  disposition  by  United  States;  Northern  Pac.  Ry.  Co.  v.  Soder- 
berg,  86  Fed.  50,  in  suit  to  enjoin  removal  of  stone  from  unsurveyed 
land,  court  will  not  determine  mineral  or  nonmineral  character  thereof 
before  decision  by  department;  Little  v.  Williams,  88  Ark.  50,  113 
S.  W.  344,  holding  decision  of  secretary  cannot  be  collaterally  attacked ; 
Morrow  v.  Warner  Valley  Stock  Co.,  56  Or.  340,  101  Pac.  182,  holding 
prior  to  approval  by  secretary  United  States  could  dispose  of  such 
lands. 

Certification  of  lands  under  railroad  grant  is,  in  effect,  decision  that 
they  are  not  swamp. 

Approved  in  Leonard  v.  Vicksburg  etc/R.  R.  Co.,  198  U.  S.  422,  49 
In  Ed.  1111,  25  Sup.  Ct.  750,  reaffirming  rule ;  Bonner  v.  Lockhart,  177 
Ala.  106,  59  South.  51,  holding  issuance  of  patent  concludes  all  inquiry 
as  to  legal  title  to  land;  Young  v.  Charnquist,  114  Iowa,  120,  86  N.  W. 
206,  holding  Secretary  of  Interior  by  certifying  lands  to  State  as  rail- 
road lands  determines  that  they  are  not  swamp-lands;  Railroad  Lands 
Co.  v.  City  of  Shreveport,  117  La.  141,  41  South.  444,  holding  State 
accepting  land  under  railroad  grant  could  not  later  claim  same  as 
swamp-lands;  Vicksburg  etc.  R.  Co.  v.  Tibbs,  112  La.  60,  36  South.  226, 
title  of  railroad  cannot  be  defeated  by  person  claiming  to  have  pur- 
chased as  swamp-lands ;  Small  v.  Lutz,  41  Or.  579,  69  Pac.  827,  holding 
purchaser  from  State  of  lands  listed  as  swamp-lands,  but  after  approval 
was  revoked,  is  bound  by  secretary's  determination  that  same  were 
open  for  homestead;  Michigan  Land  etc.  Co.  v.  Rust,  168  U.  S.  592, 
42  It.  Ed.  692,  18  Sup.  Ct.  209,  and  Brown  v.  Hitchcock,  173  U.  S.  476, 
4S  If.  Ed.  774,  19  Sup.  Ct.  486,  State's  title  to  swamp-lands  did  not  be- 
come perfect  until  issuance  of  patent;  Rood  v.  Wallace,  109  Iowa,  11, 
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79  N.  W.  451,  departmental  decision  that  certain  lands  are  swamp  can- 
not be  collaterally  assailed. 

Distinguished  in  Young  v.  Snell,  115  Iowa,  33,  87  N.  W.  729,  holding 
railroad  company  estopped  by  twenty  years'  delay  after  selection  and 
five  years  after  certification  to  bring  action  to  quiet  title  against  de- 
fendant who  had  paid  taxes. 

State,  accepting  land  certified  under  railroad  grant,  cannot  afterward 
claim  it  was  swamp-land. 

Approved  in  Balderston  v.  Brady,  18  Idaho,  242, 108  Pac.  743,  holding 
State  board  of  land  commissioners  may  select  lieu  lands  in  place  of 
school  lands  located  in  forest  reserve;  Young  v.  Charnquist,  114  Iowa, 
123,  86  N.  W.  208,  holding  acceptance  of  secretary's  certification  of 
lands  as  railroad  lands  bars  State  from  claiming  same  as  swamp-lands; 
Chicago  etc.  Ry.  Co.  v.  Douglas  County,  134  Wis.  212,  14  L.  R.  A. 
(N.  S.)  1074,  114  N.  W.  516,  holding  State  may  tax  lands  granted 
in  aid  of  construction  of  railroad. 

Comity  is  bound  by  action  of  State  in  accepting  lands  under  Railroad 
Act 

Approved  in  Little  v.  Williams,  231  U.  S.  339,  341,  58  L.  Ed.  259,  260, 
34  Sup.  Ct.  68,  holding  levee  district  is  bound  by  State's  acceptance  of 
swamp-lands;  Chauvin  v.  Louisiana  Oyster  Commission,  121  La.  15,  46 
South.  39,  holding  oyster  commission  has  no  capacity  to  stand  in  judg- 
ment for  State;  Hersey  v.  Nelson,  47  Mont.  144,  Ann.  Gas.  1914C,  968, 
131  Pac.  33,  holding  State  may  provide  for  creation  of  new  counties  on 
petition ;  Board  of  Trustees  of  Youngsville  Tp.  v.  Webb,  155  N.  C.  384, 71 
S.  E.  522,  holding  State  may  create  board  of  trustees  of  township 
for  control  of  roads;  Jones  v.  Commissioners  of  Madison  County,  137 
N.  C,  597,  50  S.  E.  297,  upholding  law  authorizing  issuance  of  bonds 
by  county  in  payment  of  its  indebtedness ;  dissenting  opinion  in  Battery 
Park  Bank  v.  Commissioners  of  Madison  County,  135  N.  C.  250,  47  S.  E. 
1021,  majority  holding  issuance  of  bonds  by  comity  in  payment  of  in- 
debtedness not  mandatory  under  statute;  Kittel  v.  Trustees  of  Internal 
Improvement  Fund,  139  Fed.  953,  arguendo. 

Miscellaneous.  Cited  in  Weise  v.  Grove,  123. Iowa,  586,  99  N.  W.  191, 
reciting  history  of  litigation;  Young  v.  Charnquist,  114  Iowa,  126,  86 
N.  W.  209,  holding  where  suits  were  pending  involving  lands  claimed 
by  railroad,  failure  to  assert  title  not  exceeding  statutory  period  was  not 
fatal  laches;  Olson  v.  Leibpke,  110  Iowa,  596,  599,  81  N.  W.  801,  802, 
803,  holding  purchaser  from  plaintiff  acquired  no  interest  as  against 
defendant  where  sale  occurred  while  suit  to  quiet  title  was  pending  on 
appeal. 
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184  U.   8.   578-5*8,  41  L.  Ed.  560,   17  Sop.  Ot   198,  COVINGTON  ETC. 
TURNPIKE  ROAD  OO.  ▼.  BANDFOKD. 

Supreme  Court  may  review  State  decision  that  law  regulating  tolls 
does  not  violato  Federal  Constitution. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  Tompkins,  176  U.  S.  173,  44  L.  Ed. 
420,  20  Sup.  Ct.  338,  holding  Supreme  Court  will  inquire  whether  rates 
fixed  by  State  statute  are  reasonable;  William  R.  Compton  Co.  v.  Allen, 
216  Fed.  549,  annulling  blue  sky  law  of  State  of  Iowa ;  Houston-  etc.  R. 
Co.  v.  Storey,  149  Fed.  501,  suit  to  enjoin  railroad  rates  established  by 
State  commission  will  not  be  disposed  of  on  demurrer  unless  bill  clearly 
insufficient ;  Cotting  v.  Kansas  City  Stock  Yards  Co.,  79  Fed.  683,  Fed- 
eral court  may  enjoin  State  officers  from  enforcing  unconstitutional 
law. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  R.  A. 
S5. 

Corporation  succeeding  to  "powers,  rights  and  capacities"  of  another 
does  not  take  exemption  from  legislation. 

Approved  in  Great  Northern  Ry.  Co.  v.  Minnesota,  216  U.  S.  222,  233, 
54  L.  Ed.  455,  460,  30  Sup.  Ct.  344,  holding  exemption  from  taxation 
does  not  survive  purchase  of  railway  company  by  State  and  grant  of 
franchise  to  another  company;  Interstate  Consol.  Street  Ry.  Co.  v. 
Massachusetts,  207  U.  S.  85,  12  Ann.  Oas.  555,  52  L.  Ed.  115,  28  Sup. 
Ct.  26,  holding  street  railway  company  bound  by  statute  requiring 
school  children  to  be  carried  at  half  rates;  People's  Gaslight  etc.  Co.  v. 
Chicago,  194  U.  S.  17,  48  L.  Ed.  857,  24  Sup.  Ct.  520,  gas  company's 
exemption  from  State  regulation  does  not  pass  to  plants  of  other  gas 
companies  absorbed  by  it;  Matthews  v.  Board  of  Corporation  Commrs., 
97  Fed.  403,  holding  purchaser  succeeding  to  "franchises,  rights,  priv- 
ileges and  immunities"  of  mortgagor  does  not  succeed  to  mortgagor's 
right  to  fix  rates;  Cotting  v.  Kansas  City  Stock  Yards  Co.,  82  Fed.  844, 
upholding  statute  limiting  stockyard  charges  to  allow  net  income  of 
5.67  per  cent  in  actual  value  of  plant;  Adams  v.  Yazoo  etc.  R.  R.,  77 
Miss.  256,  24  South.  209,  consolidated  railroad  is  subject  to  constitu- 
tional prohibition  of  exemptions ;  Chicago  Union  Traction  Co.  v.  Chicago, 
199  111.  534,  65  N.  £.  465,  holding  corporation  subject  to  legislative 
regulation,  leasing  street  railroads  with  power  to  fix  rates,  does  not 
acquire  such  exemption  from  legislative  control ;  State  v.  Great  Northern 
Ry.  Co.,  106  Minn.  326,  119  N.  W.  207,  holding  raising  rate  of  taxation 
does  not  impair  obligation  of  contract. 

Right  to  reduce  rates  of  public  service  corporation  fixed  by  franchise 
or  charter.    Note,  L.  R.  A.  19150,  269,  280,  281. 

xvn— 5i 
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i 
Relinquishment  of  legislative  control  will  not  be  presumed. 

Approved  in  New  Mexico  v.  United  States  Trust  Co.,  172  U.  S.  186, 
43  L.  Ed.  418,  19  Sup.  Ct.  133,  exemption  of  right  of  way  granted 
Atlantic  and  Pacific  railroad  operates  on  land  itself;  Terre  Haute  etc  - 
R.  R.  Co.  v.  State,  159  Ind.  450,  65  N.  E.  407,  holding  under  Loc.  Laws 
1847,  creating  corporation  with  power  to  fix  rates  until  sum  invested 
and  ten  per  cent  thereon  was  earned,  corporation  must  pay  surplus 
thereafter  to  State;  Patapsco  Elec.  Co.  v.  Mayor  etc.  of  Baltimore,  110 
Md.  311,  72  Atl.  1041,  holding  municipality  could  require  franchise 
for  erection  of  electric-light  poles;  State  v.  Leavitt,  105  Me.  84,  26 
L.  R.  A.  (N.  S.)  799,  72  Atl.  879,  upholding  statute  regulating  digging 
of  clams;  Mitchell  v.  Tulsa  Water  etc.  Co.,  21  Okl.  254,  95  Pac.  965, 
holding  grant  of  franchise  to  water  company  does  not  necessarily  pre- 
sume franchise  to  be  exclusive. 

Distinguished  in  Consolidated  Gas  Co.  v.  City  of  New  York,  157  Fed. 
869,  holding  lighting  company  of  New  York  is  entitled  to  return  of  six 
per  cent. 

Turnpike  company  is  deprived  of  property  without  dne  process  by 
tariff  of  rates  precluding  profits. 

Approved  in  Northern  Pacific  Ry.  Co.  v.  North  Dakota,  236  U.  S. 
600,  Ann.  Oaa.  1916A,  1,  59  L.  Ed.  748,  35  Sup.  Ct.  429,  holding  rates 
established  by  State  of  North  Dakota  for  carriage  of  coal  were  con- 
fiscatory and  void ;  Simpson  v.  Shepard,  230  U.  S.  434,  Ann.  Cas.  1916A, 
18,  48  L.  R.  A.  (N.  S.)  1151,  57  L.  Ed.  1556,  33  Sup.  Ct.  729,  holding 
railroad  rates  established  by  State  of  Minnesota  were  confiscatory  and 
void ;  Ex  parte  Young,  209  U.  S.  144,  14  Ann.  Oaa.  764,  18  L.  R.  A. 
(N.  S.)  932,  52  L.  Ed.  722,  28  Sup.  Ct.  441,  holding  Federal  court  has 
jurisdiction  to  determine  reasonableness  of  rates;  Gulf  etc.  Ry.  Co.  v. 
Ellis,  165  U.  S.  154,  41  L.  Ed.  668,  17  Sup.  Ct.  256,  annulling  Texas  law 
providing  for  attorneys'  fees  in  actions  against  railroads;  Milwaukee 
Elec.  Ry.  etc.  Co.  v.  Milwaukee,  87  Fed.  579,  stating  limitations  to  which 
municipal  power  to  fix  rates  are  subject;  San  Joaquin  etc.  Irr.  Co.  v. 
Stanislaus  Co.,  90  Fed.  521,  ordinance  fixing  rates,  chargeable  by  irriga- 
tion company,  must  not  amount  to  deprivation  of  property;  Bellamy 
v.  Missouri  etc.  R.  Co.,  215  Fed.  23,  L.  R.  A.  1915A,  1,  131  C.  C.  A.  326, 
holding  railroad  is  entitled  to  earn  at  least  operating  expenses;  Montana 
etc.  R.  Co.  v.  Morley,  198  Fed.  1009,  holding  court  can  only  decree  rates 
unreasonable — it  cannot  fix  new  rates;  Cumberland  Tel.  &  Tel.  Co.  v. 
Louisville,  187  Fed.  642,  holding  where  rates  did  not  provide  return 
of  seven  per  cent,  they  were  confiscatory ;  In  re  Arkansas  Railroad  Rates, 
168  Fed.  732,  enjoining  enforcement  of  rates  established  by  State  of 
Arkansas ;  Central  of  Georgia  Ry.  Co.  v.  Railroad  Commission,  161  Fed. 
995,  holding  railroad  rates  established  by  State  of  Alabama  were  con- 
fiscatory and  void;  Central  of  Georgia  Ry.  Co.  v.  McLendon,  157  Fed. 
974,  976,  enjoining  enforcement  of  railroad  rates  established  by  State 
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of  Georgia;  Palatka  Water  Works  v.  Palatka,  127  Fed.  165,  166,  holding 
court  will  interfere  with  rates  established  by  city  so  clearly  unreasonable 
as  to  amount  to  attack  on  property;  Jack  v.  Williams,  113  Fed.  827, 
holding  court  may  order  tearing  up  railroad  which  had  always  been  run 
at  a  loss;  Matthews  v.  Board  of  Corp.  Commrs.,  106  Fed.  8,  9,  10,  hold- 
ing rate  for  transportation  of  fertilizer  is  not  unreasonable  when  for 
four  years  company  made  a  fair  net  profit;  Louisville  etc.  R.  R.  Co.  v. 
McChord,  103  Fed.  220,  holding  unconstitutional  Kentucky  act  of 
March  10,  1900,  providing  for  hearing  before  railroad  commission  for 
charging  extortionate  rates,  and  empowering  commission  to  fix  reason- 
able rates;  Louisiana  etc.  Ry.  Co.  v.  State,  85  Ark.  21,  106  S.  W.  962, 
holding  railroad  cannot  be  compelled  to  construct  station  where  neces- 
sity does  not  require  it;  Board  of  Commrs.  v.  Montezuma  Water  etc. 
Co.,  39  Colo.  173,  89  Pac.  796,  upholding  issuance  of  injunction  enjoin- 
ing enforcement  of  confiscatory  water  rate ;  City  of  Belleville  v.  St.  Clair 
County  Turnpike  Co.,  234  HI.  437,  17  L.  E.  A.  (N.  S.)  1071,  84  N.  E. 
1052,  holding  city  could  not  take  property  of  turnpike  company  with- 
out making  due  compensation;  Morgan's  Louisiana  etc.  R.  etc.  Co.  v. 
Railroad  Commission,  127  La.  669,  53  South.  901,  holding  rates  estab- 
lished for  hauling  of  sugar-cane  were  unreasonable  and  void;  Missouri 
etc.  Ry.  Co.  v.  Town  of  Norfolk,  25  Okl.  337,  29  L.  E.  A.  (N.  S.)  159, 
107  Pac.  177,  holding  commission  cannot  compel  railroad  to  stop  train 
at  station  where  other  facilities  are  adequate;  Minneapolis  etc.  Ry.  Co. 
v.  Railroad  Commission,  136  Wis.  1(58, 17  L.  E.  A.  (N.  S.)  821, 116  N.  W. 
913,  upholding  power  of  courts  to  vacate  unreasonable  order  of  rail- 
road commission. 

Distinguished  in  Smyth  v.  Ames,  169  U.  S.  525,  42  L.  Ed.  841,  18  Sup. 
Ct.  426,  upholding  statute  fixing  maximum  railroad  rates;  Redlands  etc. 
Water  Co.  v.  Redlands,  121  Cal.  369,  53  Pac.  844,  refusing  to  require 
board  to  fix  rates  assuring  company  annual  income  sufficient  to  pay 
interest  on  indebtedness,  expenses,  taxes  and  seven  per  cent  dividends; 
Indianapolis  v.  Navin,  151  Ind.  144,  47  N.  E.  526,  upholding  act  limit- 
ing street-car  fares  to  three  cents;  Railroad  Commrs.  v.  Grand  Rapids 
etc.  R.  Co.,  130  Mich.  251,  89  N.  W.  967,  holding  new  company  organiz- 
ing under  2  Comp.  Laws  1897,  §  6224,  on  foreclosure  against  old  com- 
pany and  taking  old  company's  rights  does  not  succeed  to  right  to  fix 
rates. 

Returns  to  which  public  service  corporation  entitled.     Note,  L.  E.  A* 
1916A,  12,  16,  28. 

Corporations  are  persons  within  constitutional  guaranty  of  due  process. 
Approved  in  Knoxville  etc.  R.  R.  Co.  v.  Harris,  99  Tenn.  705,  43  S.  W. 
120,  and  Huber  v.  Martin,  127  Wis.  434,  105  N.  W.  1038,  both  reaffirm- 
ing rule;  Russell  v.  Croy,  164  Mo.  99,  63  S.  W.  853,  holding  unconstitu- 
tional proposed  constitutional  amendment  declaring  that  except  as  to 
corporations,  mortgage  or  deed  of  trust,  shall  be  deemed  interest  in  prop- 
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erty;  Kiley  v.  Chicago  etc.  Ry.  Co.,  138  Wis.  219,  119  N.  W.  312,  up- 
holding law  making  railroads  liable  for  injuries  to  employees;  dissenting 
opinion  in  Julian  v.  Kansas  City  Star  Co.,  209  Mo.  102,  107  S.  W.  510, 
majority  holding  corporation  may  be  sued  in  county  where  cause  of 
action  accrued. 

Distinguished  in  Harbison  v.  Knoxville  Iron  Co.,  103  Tenn.  429,  76 
Am.  St.  Rep.  687,  53  S.  W.  957,  and  Dayton  Coal  etc.  Co.  v.  Barton, 
103  Tenn.  611,  53  S.  W.  971,  upholding  law  requiring  persons  pay- 
ing employees'  in  store  orders  to  redeem  same  in  money;  Waters-Pierce 
Oil  Co.  v.  State,  19  Tex.  Civ.  App.  10,  44  S.  W.  940,  permitting  foreign 
corporation  to  do  business  in  State  does  not  absolve  it  from  responsibil- 
ity to  police  power. 

Jurisdiction  for  foreign  corporations.    Note,  85  Am.  St.  Rap.  907. 
Word  "person"  as  including  private  corporation.    Note,  20  Ann. 
Cas.  738,  739. 

Turnpike'  company's  answer  in  suit  to  enjoin  excess  charges,  showing 
that  statutory  rates  precluded  all  profit,  makes  prima  facie  case  against 
validity  of  statute. 

Approved  in  Seaboard  Air  Line  Ry.  Co.  v.  Railroad  Commission, 
155  Fed.  806,  holding  railroad  rates  established  by  State  of  Alabama 
were  confiscatory;  Nashville  etc.  Ry.  Co.  v.  Taylor,  86  Fed.  185,  suit 
against  State  equalizers  to  enjoin  certification  of  discriminatory  assess- 
ment is  not  against  State;  Dinsmore  v.  Southern  Exp.  Co.,  92  Fed.  720, 
express  company  may  sue  railroad  commission  to  enjoin  enforcement 
of  order  requiring  it  to  pay  war  tax. 

Distinguished  in  Southern  Ry.  Co.  v.  McNeill,  155  Fed.  785,  holding 
company  is  entitled  to  injunction  until  reasonableness  of  rates  is 
determined. 

Right  to  question  reasonableness  of  statutory  rate  for  gas.    Note, 
15  L.  R.  A.  (N.  S.)  765. 

Public  right  to  use  turnpike  on  payment  of  reasonable  rates  is  element 
in  determining  reasonableness. 

Approved  in  Mayor  etc.  of  Knoxville  v.  Knoxville  Water  Co.,  212 
U.  S.  17,  53  L.  Ed.  381,  29  Sup.  Ct.  148,  holding  water  rates  in  ques- 
tion were  not  confiscatory;  Cotting  v.  Godard,  183  U.  S.  85,  88,  46 
L.  Ed.  99,  22  Sup.  Ct.  33,  holding  stockyards  corporation  denied  equal 
protection  of  laws  by  Kansas  act  of  1897,  limiting  its  charges  without- 
limiting  those  of  smaller  concerns;  Louisville  etc.  R.  Co.  v.  Railroad 
Commission,  208  Fed.  41,  holding  where  railroad  unnecessarily  built 
branch  roads,  it  could  not  complain  that  established  rates  did  not  rendei 
it  fair  return  on  property ;  Trust  Co.  of  America  v.  Chicago  etc.  Ry.  Co., 
199  Fed.  601,  holding  rate  of  two  cents  per  mile  was  confiscatory  and 
void ;  Spring  Valley  Waterworks  \.  San  Francisco,  192  Fed.  145,  holding 
water  rates  established  by  city  of  San  Francisco  were  void;  Spring 
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Valley  Water  Co.  v.  San  Francisco,  165  Fed.  679,  682,  and  Spring  Val- 
ley Water  Co.  v.  San  Francisco,  165  Fed.  664,  both  holding  whether 
rates  to  be  charged  by  water  company  fixed  by  city  ordinance  under 
constitutional  or  statutory  authority  are  reasonable,  is  judicial  question, 
and  company  may  invoke  Federal  jurisdiction  to  determine  whether  rates 
deprive  it  of  property  without  due  process;  Home  Tel.  &  Tel.  Co.  v. 
Los  Angeles,  155  Fed.  581,  upholding  reasonableness  of  telephone  rates 
established  by  city  of  Los  Angeles;  Interstate  Commerce  Commission 
v.  Louisville  etc.  R.  Co.,  119  Fed.  624,  holding  railroad  company  cannot 
charge  excessive  or  discriminatory  rate  to  promote  its  own  interests  in 
competition;  Trammell  v.  Dinsmore,  102  Fed.  799,  42  C.  C.  A.  623,  up- 
holding Georgia  Constitution  authorizing  laws  regulating  rates  and 
regulations  of  commission  created  by  such  laws  establishing  reasonable 
rates;  Salt  River  Valley  Canal  Co.  v.  Nelssen,  10  Ariz.  13,  16  Ann.  Gas. 
796,  12  L.  R.  A.  (N.  8.)  711,  85  Pac.  119,  holding  reasonableness  of 
water  rates  is  subject  of  judicial  inquiry ;  Pulaski  Heights  Sewerage  Co. 
v.  Loughborough,  95  Ark.  267,  29  L.  R.  A.  (N.  S.)  819,  129  S.  W.  537, 
holding  courts  could  prescribe  charges  to  be  made  for  connection  with 
sewer;  State  v.  Illinois  Cent.  R.  Co.,  246  111.  284,  92  N.  E.  852,  discussing 
what  is  to  be  considered  in  determining  reasonableness  of  railroad  rates ; 
Cedar  Rapids  Water  Co.  v.  Cedar  Rapids,  118  Iowa,  259,  261,  91  N.  W. 
1090,  1091,  upholding  city  ordinance  limiting  water  rates  so  as  to  allow 
between  four  and  one-half  and  five  and  one-half  per  cent  on  estimated 
capital;  Union  Pac.  R.  Co.  v.  Public  Utilities  Commission,  95  Kan.  619, 
148  Pac.  672,  upholding  rates  established  by  State  of  Kansas  for  haul- 
ing of  coal;  Ratcliff  v.  Wichita  Union  Stockyards  Co.,  74  Kan.  12,  14, 
118  Am.  St.  Rep.  298, 10  Aim.  Gas.  1016,  6  L.  R.  A.  (N.  S.)  834,  86  Pac. 
154,  155,  holding  State  may  regulate  rates  to  be  charged  by  one  con- 
ducting stockyards;  Kennebec  Water  Dist.  v.  Waterville,  97  Me.  203, 
204,  54  Atl.  13,  14,  holding  reasonableness  of  rates  of  public  water  com- 
pany is  fair  value  of  property  used,  with  cost  of  maintenance  and 
service;  McGrew  v.  Missouri  Pac.  Ry.  Co.,  230  Mo.  531,  132  S.  W.  1086, 
holding  statute  could  provide  that  charges  for  short  haul  should  not  ex- 
ceed charges  for  long  haul;  Public  Service  Gas  Co.  v.  Board  of  Public 
Utility  Commrs.,  84  N.  J.  L.  472,  87  Atl.  655,  upholding  rate  of  ninety 
cents  per  one  thousand  cubic  feet  of  gas;  State  ex  rel.  Tyrrell  v.  Lincoln 
Traction  Co.,  90  Neb.  545,  134  N.  W.  282,  holding  railroad  commission 
need  not  follow  value  placed  on  assets  by  company  itself;  State  ex  rel. 
Mc£ue  v.  Northern  Pac.  Ry.  Co.,  26  N.  D.  490,  145  N.  W.  155,  upholding 
railroad  rates  established  by  State  of  North  Dakota;  Puget  Sound  Elec- 
tric Ry.  v.  Railroad  Commission,  65  Wash.  84,  85,  Ann.  Cas.  1913B,  763, 
117  Pac.  743,  744,  holding  passenger  can  only  be  required  to  pay  what 
passage  is  reasonably  worth ;  Interstate  Commerce  Commission  v.  Cincin- 
nati etc.  Ry.  Co.,  167  U.  S.  511,  42  L.  Ed.  257,  17  Sup.  Ct.  905,  reaffirming 
rule ;  Smyth  v.  Ames,  169  U.  S.  545,  42  L.  Ed.  848,  18  Sup.  Ct.  433,  cor- 
poration is  not  entitled,  as  of  right,  to  realize  given  per  cent  on  capital 
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stock ;  San  Diego  Land  etc.  Co.  v.  National  City,  174  U.  S.  756,  43  L.  Ed 
1161,  19  Sup.  Ct.  811,  judiciary  should  not  interfere  unless  rates  are 
so  palpably  unreasonable  as  to  render  enforcement  deprivation  of 
property;  Chicago  etc.  Ry.  Co.  v.  Tompkins,  90  Fed.  367,  State  right 
to  regulate  intrastate  rates  cannot  be  defeated  by  charging  indebted- 
ness to  running  expenses;  Redlands  etc.  Water  Co.  v.  Redlands,  121 
Cal.  371,  53  Pac.  845,  value  of  water  company's  property,  not  its  liabil- 
ities, is  basis  for  determining  reasonableness  of  rates;  Griffin  v.  Golds- 
boro  Water  Co.,  122  N.  C.  211,  41  L.  R.  A.  242,  30  S.  E.  320,  evidence 
of  cost  of  construction  and  operation  is  not  conclusive  in  determining 
reasonableness  of  rates.. 

Turnpikes  or  toll  roads  as  highways  or  "public  highways.' '    Note, 
17  Ann.  Caa.  804. 

Turnpike  company  Is  not  denied  equal    protection  of  laws  by  act 
imposing  different  rate  on  other  companies. 

Approved  in  South  etc.  R.  Co.  v.  Railroad  Commission,  171  Fed.  230, 
discussing  whether  bill  seeking  to  enjoin  enforcement  of  railroad  rates 
was  impertinent;  Southern  Pac.  Co.  v.  Bartine,  170  Fed.  742,  776,  hold- 
ing commission  might  fix  rates  for  one  company  and  not  another;  Hous- 
ton etc.  R.  Co.  v.  Storey,  149  Fed.  504,  so  long  as  rate  is  not  unreason- 
ably low  and  confiscatory ;  Chicago  etc.  Ry.  Co.  v.  Railroad  Commission, 
173  Ind.  480,  90  N.  E.  1013,  holding  State  might  distinguish  between 
steam  railroads  and  interurban  lines ;  Southern  Indiana  Ry.  Co.  v.  Rail- 
road Commission,  172  Ind.  129,  87  N.  E.  972,  holding  commission  might 
fix  joint  rate  without  dividing  same  between  companies;  Com  man  wealth 
v.  Interstate  etc.  St.  Ry.,  178  Mass.  438,  73  N.  E.  531,  law  giving 
school  children  half  rate  on  street  railroads  not  void  because  one 
street  railroad  exempted;  Andrus  v.  Insurance  Assn.,  168  Mo.  163,  67 
S.  W.  585,  sustaining  State  practice  of  allowing  plaintiff  in  suit  on 
insurance  policy  to  prove  waiver,  without  alleging  waiver  in  petition; 
Coal  &  Coke  Ry.  Co.  v.  Conley,  67  W.  Va.  189,  190,  67  S.  E.  639,  hold- 
ing legislature  might  classify  railroads  according  to  length  of  line; 
Atchison  etc.  R.  R.  Co.  v.  Matthews,  174  U.  S.  105,  43  L.  Ed.  913,  19 
Sup.  Ct.  613,  upholding  Kansas  provision,  including  attorney's  fees,  in 
sum  recoverable  from  railroads  for  fires  from  locomotives;  Cotting  v. 
Kansas  City  Stock-Yards  Co.,  82  Fed.  850,  State  may  regulate  stock- 
yard charges,  though  yards  are  partly  in  another  State;  Chicago  etc. 
Ry.  Co.  v.  Tompkins,  90  Fed.  366,  quasi-public  corporation  is  only  en- 
titled to  just  and  reasonable  compensation ;  Knoxville  etc.  R.  R.  Co.*  v. 
Harris,  99  Tenn.  706,  43  S.  W.  120,  act  imposing  privilege  tax  on  all 
railroads  "not  paying  ad  valorem  tax"  is  valid,  although  there  are  but 
two  such  companies. 

Evolution  and  diminution  of  Munn  v.  Illinois.    Note,  62  Am.  St 
Rep.  295,  297,  298,  302. 
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Protection   of  corporations   from   special   and   hostile   legislation. 
Note,  62  Am.  St  Rep.  168. 

Constitutional  equality  as  to  corporate  taxation.    Note,  60  L.  R.  A. 
S31. 

Business  affected  with  public  interest  subjecting  it  to  regulation 
and  control  as  to  rates  or  prices.    Note,  6  L.  R.  A.  (N.  S.)  835. 

Right  to  take  tolls  without  franchise.    Note,  37  L.  R.  A.  716. 

Miscellaneous;  Cited  in  Louisville  v.  Cumberland  Tel.  &  Tel.  Co., 
155  Fed.  726,  12  Ann.  Oas.  500,  84  C.  C.  A.  151,  in  opinion  of  lower 
court;  Hume  v.  Laurel  Hill  Cemetery,  142  Fed.  564,  cemetery  cannot  be 
closed  unless  detrimental  to  public  health;  Brunswick  etc.  Water  Dist. 
v.  Maine  Water  Co.,  99  Me.  375,  59  Atl.  538,  public  service  company  may 
sometimes  be  compelled  to  perform  service  at  rates  prohibitive  of*  fair 
return  on  investment;  Indianapolis  v.  Navin,  151  In<L  143,  41  L.  R.  A. 
340,  47  N.  E.  526,  legislature  may  reasonably  regulate  street  railway 
fares. 

164  U.  8.  599-611,  41  L.  Ed.  567,  17  Sup.  Ot  198,  MAISH  V.  ARIZONA. 

That  court  takes  time  to  determine  amount  of  taxes  due  does  not  oust 
jnrJsdlctiom  In  Arizona. 

Approved  in  Gonzales  v.  Cunningham,  164  U.  S.  627,  41  L.  Ed.  577, 
17  Sup.  Ct.  188,  in  New  Mexico  trial  judge  may  continue  special  term 
until  close  of  pending  case;  Hooker  v.  Bond,  118  Mich.  258,  76  N.  W. 
405,  provision  that  court  make  final  decree  in  favor  of  State  for  taxes 
at  least  ten  days  before  time  for  sale  is  directory  merely. 

It  will  not  be  presumed  In  face  of  delinquent  tax  list  that  assessment 
was  arbitrarily  raised. 

Approved  in  State  v.  Western  Union  Tel.  Co.,  Ill  Minn.  30,  124 
N.  W.  382,  holding  excessive  overvaluation  is  defense  to  suit  for  taxes. 

Taxation  of  unconfirmed  Mexican  grant  cannot  be  objected  to  where 
want  of  possession  and  title  Is  not  shown. 

Approved  in  Wilson  Cypress  Co.  v.  Dei  Pozo  Y  Marcos,  236  U.  S. 
651,  59  L.  Ed.  769,  35  Sup.  Ct.  446,  holding  confirmed  land  grant  is 
taxable  by  State,  though  unsurveyed;  Baltimore  Shipbuilding  etc.  Co. 
v.  Baltimore,  195  U.  S.  382,  49  L.  Ed.  245,  25  Sup.  Ct.  50,  upholding 
tax  of  lanjl  conditionally  granted  by  United  States  for  dry  dock  pur- 
poses; United  States  v.  Canyon  County,  232  Fed.  991,  holding  home- 
stead entry  on  reclamation  lands  is  subject  to  State  taxation;  Herrick 
&  Stevens  v.  Sargent  &  Lahr,  140  Iowa,  600,  132  Am,  St  Rep.  381,  117 
N.  W.  754,  holding  fact  that  adverse  interests  are  being  determined  will 
not  defeat  State  tax;  Baltimore  Shipbuilding  &  Dry  Dock  Co.  v.  Balti- 
more, 97  Md.  99,  54  Atl.  624,  holding  land  conveyed  by  government  for 
construction  of  dry  dock  to  be  subject  to  free  use  by  government  is  sub- 
ject to  taxation;  Territory  v.  Delinquent  Tax  List,  12  N.  M.  66,  73  Pac. 
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622,  holding  Mexican  grant  is  taxable  although  confirmation  is  still 
pending;  Olds  v.  Little  Horse  Creek  Cattle  Co.,  22  Wyo.  355,  140  Pac. 
1010,  holding  State  cannot  tax  school  lands  in  hands  of  purchaser; 
Haumesser  v.  Chehalis  County,  76  Wash.  574,  136  Pac.  1143,  holding 
fact  that  adverse  proceedings  have  been  commenced  against  insurance 
of  patent  will  not  affect  State. 

Distinguished  in  Wildy  v.  Henry,  86  Wash.  391,  150  Pac.  622,  holding 
one  having  made  no  improvements  has  no  equitable  interest  subject  to 
tax ;  Page  v.  Pierce  .Co.,  25  Wash.  9,  10,  11,  64  Pac.  802,  803,  holding 
Puyallup  Indian  reservation  lands  sold  in  accordance  with  27  Stat.  612, 
under  deed  passing  title  on  full  payment,  are  not  taxable  by  State. 

Exemption  from  taxation  or  assessment  of  lands  owned  by  gov- 
ernmental bodies  or  in  which  they  have  an  interest.  Note,  132 
Am.  St.  Rep.  336. 

Liability  of  State  taxation  of  United  States  properly  granted  or 
sold  by  government  but  to  which  government  still  holds  legal 
title.    Note,  11  Ann.  Cas.  392. 

Property  granted  with  reservation  of  title  or  lien  in  favor  of  pub- 
lic as  subject  of  taxation.    Note,  35  L.  R.  A.  (N.  S.)  671. 

Court  will  not  indirectly  strike  down  levy  for  bond  Interest  through 
action  for  delinquent  taxes. 

Approved  in  Bardick  v.  Dillon,  7  Okl.  554,  54  Pac.  790.  bare  allegation 
that  liabilities  fraudulently  contracted  not  sufficient  to  enjoin  general 
tax. 

More  than  error  of  judgment  is  necessary  to  set  aside  assessment 
Approved  in  Missouri  v.  Dockery,  191  U.  S.  170,  63  L.  B.  A.  571,  4& 
L.  Ed.  134,  24  Sup.  Ct.  53,  holding  judgment  of  State  board  of  equali- 
zation of  Missouri  is  final  under  State  statutes ;  Louisville  &  N.  R.  Co. 
v.  Bosworth,  230  Fed.  196,  holding  it  is  not  necessary  to  allege  fraud  in 
order  to  review  assessment ;  Wells  Fargo  &  Co.  v.  Johnson,  205  Fed.  76, 
holding  presumption  is  that  assessment  was  correct;  State  v.  Western 
Union  Tel.  Co.,  96  Minn.  16-20,  104  N.  W.  569,  571,  mere  overvaluation 
not  sufficient,  and  valuations  of  similar  property  in  other  States  per- 
tinent; State  v.  Savage,  65  Neb.  770,  91  N.  W.  730,  upholding  assess- 
ment of  railroad  property  by  State  board  of  equalization,  based  upon 
valuations  in  other  States ;  Williams  v.  Garfield  Exchange  Bank,  38  Okl. 
546,  134  Pac.  866,  holding  tax  will  not  be  set  aside  where  fraud  cannot 
be  shown  in  assessment;  Lee  v.  Mehew,  8  Okl.  141,  56  Pac.  1048,  bare- 
allegation  that  board  had  fraudulently  contracted  liabilities  exceeding 
four  per  cent  of  limit  will  not  justify  enjoining  tax  collectors. 

Funding  existing  debts  as  increasing  indebtedness  of  municipality. 
Note,  21  Ann.  Gas.  1334. 

Creation  of  indebtedness  within  meaning  of  debt  limit  provisions. 
Note,  37  L.  B.  A.  (N.  S.)  1099. 
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Miscellaneous.  Cited  in  In  re  Application  of  State  to  Issue  Bonds, 
33  Okl.  809, 127  Pac.  1070,  holding  State  might  refund  outstanding  legal 
warrant  indebtedness. 

164  U.  8.  619-6S7,  41  L.  Ed.  573,  17  Sup.  Ot  18*,  GONZALES  ▼.  CUN- 
NINGHAM. 

Appeal  lies  from  territorial  to  Supreme  Court  In  habeas  corpus. 

Approved  in  Fisher  v.  Baker,  203  U.  S.  183,  61  L.  Ed.  144,  27  Sup.  Ct. 
135,  holding  appeal  not  writ  of  error,  is  proper  method  to  obtain  review 
of  habeas  corpus  proceeding. 

Distinguished  in  New  York  Foundling  Hospital  v.  Gatti,  203  U.  S. 
437,  51  L.  Ed.  258,  27  Sup.  Ct.  53,  holding  decree  in  habeas  corpus  pro- 
ceeding involving  custody  of  child  is  not  appealable;  Simms  v.  Simms, 
175  U.  S.  166,  44  L.  Ed.  117,  20  Sup.  Ct.  60,  no  appeal  lies  here  from 
decree  of  territorial  Supreme  Court  granting  or  refusing  divorce. 

Habeas  corpus  cannot  perform  office  of  writ  of  error. 
Approved  in  Matter  of  Gregory,  219  U.  S.  213,  56  L.  Ed.  189,  31 
Sup.  Ct.  143,  holding  sufficiency  of  information  will  not  be  considered  on 
habeas  corpus;  Harlan  v.  McGourin,  218  U.  S.  445,  21  Ann.  Gas.  849, 
54  L.  Ed.  1104,  31  Sup.  Ct.  44,  holding  bill  of  exceptions  cannot  be 
examined  in  habeas  corpus  proceeding;  Rice  v.  Ames,  180  U.  S.  374, 
45  L.  Ed.  581,  21  Sup.  Ct.  407,  holding  act  of  1891  authorizes  appeal 
and  not  writ  of  error  from  District  Court  decision  denying  application 
for  discharge  on  habeas  corpus  and  involving  construction  of  extradition 
treaty;  In  re  Welty,  123  Fed.  126,  holding  court  had  jurisdiction  by 
nunc  pro  tunc  order  at  subsequent  term  to  direct  amendment  of  entry 
of  sentence  to  include  requirement  of  "hard  labor." 

Territorial  legislature  may  provide  for  holding  of  court  by  one  justice 
in  absent  justice's  district. 

Approved  in  Stockslager  v.  United  States,  116  Fed.  595,  54  C.  C.  A. 
46,  holding  special  term  of  Alaska  District  Court  held  at  Nome  pre- 
sumed to  rest  on  notice  given  according  to  31  Stat.  321,  where  irregu- 
larity not  shown;  Mays  v.  Bassett,  17  N.  M.  199,  125  Pac.  611,  holding 
justice  of  Supreme  Court  may  act  as  district  judge. 

In  New  Mexico  trial  judge  may  continue  special  term  until  special 
proceeding  concluded. 

Approved  in  Territory  ex  rel.  Hubbell  v.  Armijo,  14  N.  M.  210,  89 
Pac.  268,  and  Territory  v.  Barela,  15  N.  M.  523,  524,  110  Pac.  846, 
.both  holding  term  of  court  is  not  concluded  by  opening  of  term  in 
another  county. 

Power  of  triat  court  to  correct  record  after  appeal  or  writ  of  error. 
Note,  31  L.  B.  A.  (N.  8.)  209. 

Miscellaneous.  Cited  in  Gagnon  v.  United  States,  193  U.  S.  456,  48 
L.  Ed.  747,  24  Sup.  Ct.  510,  judgment  of  naturalization  never  recorded 
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cannot  be  entered  nunc  pro  tunc  thirty-three  years  later  after  court 
abolished;  Gorham  v.  Broad  River  Tp.,  113  Fed.  84,  granting  leave  to 
amend  petition  for  writ  of  error  nunc  pro  tunc  before  case  removed, 
to  substitute  " plaintiff''  for  "defendant,"  latter  erroneously  appear- 
ing as  aggrieved  party;  H.  Lupkin  &  Sons  v.  Russell,  108  Miss.  744,  67 
South.  186,  holding  lower  court  may  correct  return  of  service  after  ap- 
peal has  been  taken;  Ex  parte  Cook,  2  Okl.  Cr.  686,  103  Pac.  1041,  and 
In  re  McQuown,  19  Okl.  349,  11  L  B.  A.  (N.  S.)  1136,  91  Pac.  690,  both 
holding  court  may  by  nunc  pro  tunc  order  correct  judgment  in  record. 

164  U.  8.  627-632,  41  L.  Ed.  577,  17  Sup.  Ct  223.  8TARR  V.  UNITED 
STATES. 

Warrant  signed  "Commissioner  XT.  8.  Court,  Western  District  of  Arkan- 
sas," is  sufficient. 

Approved  in  Territory  v.  McGinnis,  10  N.  M.  280,  61  Pac.  212,  hold- 
ing question  whether  one  about  to  arrest  felon  gave  sufficient  notice  of 
his  intentions  under  the  circumstances  is  for  the  jury. 

It  is  error  to  charge  that  flight  is  always  relevant  evidence  tending 
to  show  guilt. 

Approved  in  Stewart  v.  United  States,  211  Fed.  46,  127  C.  C.  A.  477, 
holding  flight  of  accused  may  be  considered  by  jury;  Betts  v.  United 
States,  132  Fed.  234,  65  C.  C.  A.  452,  where  defendant  absented  himself 
until  he  could  procure  bail;  Territory  v.  Lucero,  .16  N.  M.  656,  39 
L.  R.  A.  (N.  8.)  158,  120  Pac.  305,  holding  flight  raises  no  presumption 
of  law  of  guilt. 

Distinguished  in  Bird  v.  United  States,  187  U.  S.  131,  47  L.  Ed.  106, 
23  Sup.  Ct.  47,  sustaining  instruction  that  attempt  to  escape  after 
arrest  was  strong  or  slight  according  to  the  circumstances  surrounding. 

Flight  as  creating  presumption  of  guilt.    Note,  39  L.  R.  A.  (N.  S.) 
60. 

164  U.  8.  633-635,  41  L.  Ed.  f  79,  17  Sup.  Ot.  $08,  IN  RE  ATLANTIC 
CITY  B,   R,   OO. 

Supreme  Court  may  issue  mandamus  to  lower  court  to  compel  it  to 
assume  jurisdiction. 

Approved  in  State  v.  Kellogg,  95  Wis.  679,  70  N.  W.  302,  issuing  man- 
damus to  compel  board  to  revoke  saloon  license. 

Supreme  Court  will  not  issue  mandamus  to  compel  Circuit  Court  to 
dismiss  bill  as  against  petitioner. 

Approved  in  Ex  parte  Roe,  234  U.  S.  73,  68  L.  Ed.  12181,  34  Sup.  Ct. 
722,  holding  refusal  to  remand  cause  cannot  be  reviewed  by  mandamus; 
Ex  parte  Oklahoma,  220  U.  S.  208,  55  L.  Ed.  435,  31  -Sup.  Ct.  426,  hold- 
ing  prohibition  will  not  lie  to  enjoin  prosecution  of  search  and  seizure; 
Ex  parte  Harding,  219  U.  S.  372,  37  L.  R.  A.  (N.  8.)  392,  55  L.  Ed.  255, 
31  Sup.  Ct.  324,  Ex  parte  Nebraska,  209  U.  S.  441,  443,  52  L.  Ed,  878,  879^ 
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and  Re  Pollitz,  206  U.  S.  332,  51  L.  Ed.  1084,  27  Sup.  Ct.  729,  all  hold- 
ing mandamus  will  not  lie  to  compel  Circuit  Court  to  remand  cause; 
In  re  Huguley  Mfg.  Co,,  184  U.  S.  301,  46  L.  Ed.  552,  22  Sup.  Ct.  456, 
denying  mandamus  to  compel  dismissal  of  bill  by  Circuit  Court  where 
right  of  appeal  to  Circuit  Court  of  Appeals  and  Supreme  Court  was 
open ;  The  Union  Steamboat  Co.,  178  U.  S.  319,  44  L.  Ed.  1085,  20  Sup. 
Ct.  905,  holding  decision  of  inferior  court  upon  matter  left  open  in 
mandate  is  not  reviewable  by  mandamus;  In  re  Garrosi,  229  Fed.  364, 
holding  questions  of  law  arising  on  petition  for  mandamus  may  be  dis- 
posed of  by  motion  to  dismiss;  Kimberlin  v.  Commission  to  Five  Civil- 
ized Tribes,  104  Fed.  655,  44  C.  C.  A.  109,  holding  court  will  not  award 
mandamus  to  compel  commission  to  five  civilized  tribes  to  enroll  appli- 
cant as  citizen  of  Chickasaw  Nation;  In  re  Westervelt,  98  Fed.  912,  39 
C.  C.  A.  350,  denying  petition  for  mandamus  to  compel  Circuit  Court 
to  strike  out  answer  and  to  sign  decree  for  petitioner  when  right  of 
appeal  existed. 

Objection  to  jurisdiction  is  not  waived  by  answering  after  special 
demurrer  is  overruled. 

Approved  in  Donahue  v.  Calumet  Fire-Clay  Co.,  94  Fed.  27,  nonresi- 
dent's answer,  after  overruling  motion  to  quash  service,  made  on  special 
appearance,  does  not  debar  it  from  removal;  dissenting  opinion  in  Pol- 
lack v.  Meyer  Bros.  Drug  Co.,  233  Fed.  871,  majority  holding  filing  of 
answer  is  waiver  of  objection  to  overruling  of  demurrer. 

Filing  of  other  pleading  as  waiver  of  objection  to  overruling  of 
demurrer.    Note,  Ann.  Oas.  1913B,  391. 

164  U.  8.  636-644,  41  L.  Ed.  680,  17  Sup.  Ok  316,  TEXAS  ETC.  RY.  CO. 
v.  BLOOM. 

Railroad  is  liable  to  suit,  after  restoration  of  property,  for  injury 
caused  during  receivership. 

Approved  in  Texas  etc.  By.  Co.  v.  Gay,  167  U.  S.  746,  42  L.  Ed.  1209, 
17  Sup.  Ct.  1000,  and  Houston  etc.  R.  R.  Co.  v.  Bowles,  168  U.  S.  706, 
42  L.  Ed.  1213,  18  Sup.  Ct.  943,  both  reaffirming  rule;  Archambeau  v. 
Piatt,  173  Mass.  252,  63  N.  E.  817,  after  receiver  has  handed  over  funds 
and  been  discharged,  he  cannot  be  sued  for  injury  occurring  during 
receivership;  Hinrichs  v.  Mississippi  Valley  Trust  Co.,  223  Fed.  1000, 
139  C.  C.  A.  371,  holding  unliquidated  claim  against  corporation  is  not 
"indebtedness"  which  might  be  considered  debt  which  reorganizes  agreed 
to  assume;  Hanlon  v.  Smith,  175  Fed.  198,  holding  purchaser  of  railroad 
property  can  be  held  liable  for  obligations  existing  against  receiver; 
Guaranty  Trust  Co.  v.  Chicago  Union  Tract.  Co.,  176  Fed.  286,  holding 
claim  against  receiver  may  be  reopened  in  proceeding  before  master  to 
determine  liabilities  of  receiver;  Gray  v.  Grand  Trunk  etc.  Ry.  Co.,  156 
Fed.  743,  84  C.  C.  A.  392,  holding  one  purchasing  property  from  re- 
ceiver assumes  liabilities ;  Lassiter  v.  Norfolk  Southern  R.  Co.,  163  N.  C. 


164  U.  S.  644-656        NOTES  ON  U.  S.  REPORTS.  812 

22,  79  S.  E.  265,  holding  purchaser  from  receiver  is  liable  to  one  injured 
through  negligence  of  receiver. 

164  17.  8.  644-640,  41  L.  Ed.  584  17  Sup.  Ot  tlO,  MILLS  V.  UNITED 
STATES. 

Charge  that  all  force  that  need  be  exercised  is  force  Incident  to  com- 
mission of  act  is  erroneous. 

Approved  in  State  v.  Cowing,  99  Minn.  131,  9  Ann.  Oa*.  566, 108  N.  W. 
854,  holding  in  ordinary  cases  there  must  be  resistance  to  utmost. 

Mere  nonconsent  does  not  constitute  rape,  unless  resistance  would  be 
useless. 

Approved  in  State  v.  Rhoades,  17  N.  D.  583,  118  N.  W.  235,  holding 
failure  of  indictment  to  allege  resistance  cannot  be  urged  for  first  time 
on  motion  for  arrest  of  judgment. 

Miscellaneous.  Cited  in  Watkins  v.  United  States,  1  Ind.  Ter.  386, 
41  S.  W.  1050,  discussing  right  of  self-defense. 

164  17.  8.  660-656,  41  L.  Ed.  586,  17  Sup.  Ot.  214,  OSBORNE  v.  FLORIDA 

Federal  courts  will  follow  State  court's  ccnstructiom  of  act  imposing 
license  tax  on  express  companies. 

Approved  in  Hernan  v.  Texas,  198  U.  S.  579,  49  L.  Ed.  1171,  25  Sup. 
Ct.  800,  following  rule;  Armour  Packing  Co.  v.  Lacy,  200  U.  S.  234, 
50  L.  Ed.  456,  26  Sup.  Ct.  232,  holding  State  decision  that  license  tax 
imposed  on  packing-houses  applies  only  to  their  local  business,  con- 
clusive ;  Pullman  Co.  v.  Adams,  189  U.  S.  422,  47  L.  Ed.  878,  23  Sup.  Ct. 
495  (affirming  78  Miss.  829,  30  South.  758),  upholding  privilege  tax  on 
sleeping  palace  car  companies  imposed  by  Miss/Code  1892,  §§  3317,  3387, 
where  transportation  of  local  passengers  is  optional;  In  re  Floyd  v. 
Hayes,  225  Fed.  265,  holding  Federal  courts  will  follow  rule  of  State 
courts  though  same  differs  from  previous  decision  of  Federal  courts; 
Oakland  Sugar  Mill  Co.  v.  Fred  W.  Wolf  Co.,  118  Fed.  243,  246,  55 
C.  C.  A.  93,  upholding  Mich.  Franchise  Tax  Act  1891,  as  construed  by 
State  court,  to  affect  foreign  corporations  as  to  local  business  only ;  State 
v.  Northern  Pac.  Express  Co.,  27  Mont.  424,  71  Pac.  406,  holding  express 
company  transacting  interstate  and  intrastate  business  is  not  liable  for 
occupation  tax  under  Pol.  Code,  §  4074. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  8.)  442. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  B.  A.  575,  576. 

Commerce  power  is  not  infringed  by  State  law  imposing  license  tax 
on  interstate  express  company. 
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Approved  in  Kehrer  v.  Stewart,  197  U.  S.  68,  49  L.  Ed.  667,  25  Sup. 
Ct.  403,  upholding  license  tax  upon  resident  managers  of  nonresident 
packing-houses;  People  of  State  of  New  York  v.  Knight,  192  U.  S.  27, 
48  L.  Ed.  327,  24  Sup.  Ct.  204,  upholding  tax  imposed  by  New  York 
statutes    upon   independent   cab    service   maintained   by   Pennsylvania 
railroad  at  its  New  York  terminal;  Allen  v.  Pullman's  Palace  Car  Co., 
191  U.  S.  181,  182,  48  L.  Ed.  139,  24  Sup.  Ct.  42,  upholding  Tennessee 
act  of  1889,  imposing  annual  tax  on  sleeping-car  companies  carrying 
local  passengers,  leaving  such  carriage  optional  with  companies ;  Shepard 
v.  Northern  Pac.  Ry.  Co.,  184  Fed.  795,  upholding  right  of  State  to 
establish  intrastate  railroad  rates ;  United  States  v.  Colorado  etc.  R.  Co., 
157  Fed.  331,  13  Ann.  Gas.  893,  15  L.  R.  A.  (N.  S.>  167,  85  C.  C.  A.  27, 
and  United  States  v.  Colorado  etc.  R.  Co,.  157  Fed.  344,  85  C.  C.  A.  48, 
both  holding  railroad  operating  entirely  within  State  is  subject  to  Safety 
Appliance  Act;  Southern  Ry.  Co.  v.  Greene,  160  Ala.  414,  49  South. 
409,  upholding  franchise  tax  imposed  by  State  of  Alabama;  Western 
Union  Tel.  Co.  v.  State,  82  Ark.  315,  12  Ann.  Oas.  82,  101  S.  W.  750, 
upholding  statute  requiring  foreign  corporation  to  file  certified  copy  of 
articles;  Albert  Pick  &  Co.  v.  Jordan,  169  Cal.  21,  Ann.  Oas.  19160, 
1237,  145  Pac.  514,  holding  State  may  charge  fee  for  filing  articles  of 
foreign  corporation;  Ferguson  v.  McDonald,  66  Fla.  502,  63  South.  918, 
and  Hardee  v.  Brown,  56  Fla.  386,  47  South.  837,  both  upholding  right 
of  municipality  to  impose  license  tax  on  express  companies;  Atlantic 
J  Postal  Telegraph-Cable  Co.  v.  Mayor  etc.  of  Savannah,  133  Ga.  74,  65 
S.  E.  188,  holding  municipality  might  tax  business  done  in  city;  North- 
ern Pac7  Ry.  Co.  v.  Gifford,  25  Idaho,  209, 136  Pac.  1135,  holding  tax  may 
be  measured  on  authorized  capital  stock;  Leavenworth  v.  Ewing,  80 
Kan.  61,  101  Pac.  665,  holding  tax  is  not  invalid  when  only  applied 
to  intrastate  business;  State  ex  rel.  Coleman  v.  Western  Union  Tel.  Co., 
75  Ean.  624,  641,  643,  90  Pac.  305,  311,  holding  State  derives  such 
authority  under  police  power;  Marconi  Wireless  Tel.  Co.  v.  Common- 
wealth, 218  Mass.  573,  576,  Ann.  Cas.  1916C,  214,  106  N.  E.  316,  318, 
holding  company  maintaining  sales  office  is  subject  to  tax;  S.  S.  White 
Dental  Mfg.  Co.  v.  Commonwealth,  212  Mass.  43,  Ann,  Oas.  19130,  805, 
98  N.  E.  1060,  upholding  tax  imposed  by  laws  of  Massachusetts;  Baltic 
Min.  Co.  v.  Commonwealth,  207  Mass.  388,  93  N.  E.  833,  holding  main- 
taining  office   constitutes   doing  business;   Commonwealth   v.    People's 
Express  Co.,  201  Mass.  575,  131  Am.  St.  Rep.  416,  88  N.  E.  424,  holding 
statute  prohibiting  importation  of  liquor  by  express  companies  applied 
to  intrastate  shipments  only;  Attorney  General  v.  Electric  etc.  Battery 
Co.,  188  Mass.  242,  74  N.  E.  468,  upholding  excise  tax  on  capital  stock 
of  all  corporations,  as  applied  to  corporations  partly  engaged  in  inter- 
state commerce;  State  v.  Louisville  etc.  R.  Co.,  97  Miss.  49,  Ann.  Oas. 
19120,  1150,  51  South.  923,  holding  State  may  forfeit  charter  of  cor- 
poration seeking  removal  of  cause;  State  v.  Western  Union  Tel.  Co., 
43  Mont.  451,  117  Pac.  95,  upholding  right  to  tax  franchise  of  telegraph 
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company ;  State  v.  Rocky  Mountain  Bell  Tel.  Co.,  27  Mont.  403,  71  Pac. 
314,  upholding  Pol.  Code,  §  4071,  imposing  license  upon  every  corpora- 
tion "doing  business  in  this  State"  as  a  telephone  company;  Lacy  v. 
Armour  Packing  Co.,  134  N.  C.  571,  47  S.  E.  54,  upholding  license  tax 
on  packing-house  merely  shipping  products  into  State;  State  v.  Standard 
Oil  Co.,  61  Or.  454,  Ann.  O&s.  1914B,  179,  123  Pac.  46,  upholding  tax 
on  gross  receipts  of  foreign  corporation ;  State  v.  Galveston  etc.  Ry.  Co., 
100  Tex.  170,  97  S.  W.  75,  holding  State  may  impose  tax  of  one  per, 
cent;  State  v.  Northern  Express  Co.,  80  Wash.  311,  317,  320,  323,  141 
Pac.  758,  760,  761,  762,  holding  tax  may  be  measured  on  gross  earnings; 
State  v.  Wagener,  77  Minn.  501,  77  Am.  St.  Rep.  690,  80  N.  W.  637, 
upholding  act  defining  and  regulating  business  of  selling  agricultural 
products  on  commission;  Knoxville  etc.  R.  R.*  Co.  v.  Harris,  99  Tenn. 
712,  43  S.  W.  122,  upholding  privilege  tax  on  railroad's  mileage  in 
State;  Ogden  City  v.  Crossman,  17  Utah,  76,  53  Pac.  988,  ordinance 
levying  license  fee  of  five  dollars  for  telephone  used  exclusively  in  city 
is  valid;  dissenting  opinion  in  Adams  Exp.  Co.  v.  Ohio,  165  U.  S.  251, 
41  L.  Ed.  706,  17  Sup.  Ct.  321,  arguendo;  dissenting  opinion  in  Lake 
Shore  etc.  Ry.  Co.  v.  Ohio,  173  IT.  S.  337,  43  K  Ed.  721,  19  Sup.  Ct.  485, 
majority  upholding  act  requiring  trains  to  stop  at  towns  of  certain  size. 
Distinguished  in  Western  Union  Tel.  Co.  v.  Kansas,  216  U.  S.  38,  40, 
41,  44,  54  L.  Ed.  371,  372,  373,  30  Sup.  Ct.  190,  holding  State  cannot 
impose  charter  fee  on  foreign  telegraph  company;  Allen  v.  Pullman's 
Palace  Car  Co.,  191  U.  S.  180,  48  L.  Ed.  138,  24  Sup.  Ct.  40,  holding 
unconstitutional  Tennessee  act  of  1887,  imposing  annual  tax  on  sleeping- 
car  companies  without  distinguishing  between  local  and  interstate  car- 
riage ;  Haskell  v.  Cowham,  187  Fed.  409,  109  C.  C.  A.  235,  holding  State 
cannot  prohibit  exportation  of  natural  gas;  Butler  Bros.  Shoe  Co.  v. 
United  States  Rubber  Co.,  156  Fed.  11,  16,  84  C.  C.  A.  167,  holding  State 
could  not  prohibit  corporations  making  interstate  contracts;  United 
States  v.  Geddes,  131  Fed.  456,  65  C.  C.  A.  320,  common  carrier  must 
receive  freight  offered,  regardless  of  origin  or  destination;  State  v. 
Northern  Express  Co.,  76  Wash.  642,  136  Pac.  1162,  refusing  to  allow 
tax  on  interstate  express  company. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  R.  A 
650,  671,  679,  688. 

Miscellaneous.  Cited  in  German  Sav.  etc.  Soc.  v.  Dormitzer,  192  U.  S. 
128,  48  L.  Ed.  376,  24  Sup.  Ct.  222,  holding  whole  case  is  not  open  on 
appeal  from  State  court  on  constitutional  grounds;  Wright  v.  MacFar- 
lane  &  Co.,  122  Fed.  775,  58  C.  C.  A.  570,  holding,  under  act  of  1891, 
Circuit  Court  of  Appeals  has  no  jurisdiction  on  appeal  from  Hawaiian 
court  in  case  depending  on  constitutional  question;  St.  Clair  County  v. 
Interstate  Sand  &  Car  Transfer  Co.,  110  Fed.  785,  49  C.  C.  A.  169, 
holding  Circuit  Court  of  Appeals  has  no  jurisdiction  on  writ  of  error 
to  review  jndgment  involving  constitutionality  of  State  statute;  In  re 
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Wilson,  10  N.  M.  36,  60  Pae.  75,  holding  unconstitutional  Sess.  Laws 
1899,  p.  101,  imposing  license  fee  as  condition  of  selling  coal-oil  so  far 
as  applied  to  sales  in  original  packages  by  importer;  State  v.  Zophy, 
14  S.  D.  125,  86  Am,  St>  Rep.  745,  84  N.  W.  393,  holding  unconstitutional 
Sess.  Laws  1897,  c.  72,  imposing  wholesale  tax  on  foreign  liquor  dealers, 
relieving  resident  manufacturers  therefrom  on  payment  of  manufac- 
turer's license. 

164  17.  S.  657-662,  41  L.  Ed.  588,  17  Bap.  Ot.  Sit,  XOFIEE  v.  UNITED 
STATES. 

Marriage  license  carries  with  it  presumption  of  compliance  with  statu- 
tory prerequisite. 

Approved  in  Ex  parte  Van  Moore,  221  Fed.  967,  applying  rule  to 
issuance  of  patent  to  Indian;  Eltonhead  v.  Allen,  119  Fed.  128,  55 
C.  G.  A.  671,  holding  where  record  is  silent  s#  to  affidavit  in  attachment, 
it  will  be  presumed  in  favor  of  jurisdiction ;  District  of  Columbia  v. 
Jones,  38  App.  D.  C.  565,  holding  presumption  lies  that  proceedings 
to  condemn  land  were  regular;  State  ex  rel.  Dawson  v.  City  of  Harper, 
94  Kan.  484,  146  Pac.  1171,  holding  State  has  burden  of  proof  in  quo 
warranto  proceedings;  Poplin  v.  Hatley,  170  N.  C.  167,  86  S.  E.  1029, 
holding  where  will  appears  on  will  book,  presumption  is  that  court 
admitted  same  to  probate;  Howell  v.  Hurley,  170  N.  C.  404,  87  S.  E. 
108,  holding  certified  copy  of  public  grant  will  raise  presumption  that 
same  was  issued  under  great  seal;  State  ex  rel.  Johnson  v.  Ely,  23  N.  D. 
626,  137  N.  W.  838,  holding  polling-places  will  be  presumed  to  be  same 
until  commissioners  change  same;  Pine  Tree  Lumber  Co.  v.  Fargo,  12 
N.  D.  376,  381,  96  N.  W.  363,  365,  transfer  of  funds  from  one  account 
to  another  presumed  to  have  been  made  on  proper  authority  of  city 
council;  Cyr  v.  Walker,  29  Okl.  288,  35  L.  E.  A.  (N.  S.)  795,  116  Pac. 
933,  holding  courts  of  United  States  will  recognize  divorce  granted 
according  to  custom  of  Indian  tribes;  McKinstry  v.  Collins  &  Lovell, 
76  Vt.  234,  56  Atl.  988,  officer  sued  for  assault  and  attempting  to  jus- 
tify under  replevin  writ  entitled  to  presumption  that  he  committed 
no  assault  and  writ  properly  issued;  Ford  v.  Delta  etc.  Land  Co.,  164 
U.  S.  673,  41  L.  Ed.  594,  17  Sup.  Ct.  234,  arguendo. 

One  acting  in  office  with  consent  of  officer  and  deputy  is  de  facto 
officer. 

Approved  in  Oakland  Pav.  Co.  v.  Donovan,  19  Cal.  App.  496,  126 
Pac.  391,  holding  party  may  presume  one  in  charge  of  public  office  to 
have  proper  authority. 

De  facto  officers.    Note,  140  Am.  St  Rep.  168. 

One  taking  what  he  believes  to  be  all  necessary  steps  to  become  citlsen 
of  nation  is  such  within  statute  as  to  jurisdiction  of  Indian  courts. 

Approved  in  United  States  v.  Heyfron,  138  Fed.  967,  upholding  right 
of  Indian  tribe  to  adopt  half  breed ;  Raymond  v.  Raymond,  83  Fed.  723, 
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28  C.  C.  A.  38,  marriage  and  adoption  into  Indian  tribe  oasts  Federal 
courts  of  jurisdiction  over  party;  Greenfield  School  Dist.  v.  Hannaford 
Special  School  Dist.,  20  N.  D.  398,  127  N.  W.  501,  holding  board  of 
education  in  annexing  territory  will  be  presumed  to  have  done  every- 
thing required  by  statute. 

Jurisdiction  to  punish  crimes  by  or  against  Indians.    Note,  L.  R. 
A.  1915F,  589. 

164  17.  8.  662-676,  41  la.  Sd.  WO,  17  Sup.  Ot.  8*0,  FOBD  v.  DELTA  ETC. 
LAND  CO. 

Exemption  from  taxation  will  not  be  presumed. 

Approved  in  New  York  v.  State  Board  of  Tax  Commrs.,  199  U.  S.  37, 
50  L.  Ed.  75,  25  Sup.  Ct.  715,  requirement  in  franchise  that  street  rail- 
road pay  fixed  percentage  of  earnings,  not  exemption  from  special  fran- 
chise tax;  Louisiana  etc.  Ry.  Co.  v.  Shaw,  121  La.  1003,  46  South.  996, 
holding  railroad  exempt  from  taxation  is  not  liable  for  special  taxes; 
Louisiana  etc.  R.  R.  Co.  v.  State  Board  of  Appraisers,  108  La.  19,  32 
South.  186,  holding  railroad  whose  roadbed  lacks  twenty  per  cent  of 
being  completed  is  "substantially  completed/'  within  article  230  of  Con- 
stitution, preventing  exemption;  Schock  v.  Sweet,  45  Oki.  65,  145  Pac. 
392,  holding  land  purchased  from  Indian  freedmen  is  not  exempt  from 
taxation;  Allen  v.  Trimmer,  45  Okl.  98,  144  Pac.  800,  holding  lands 
allotted  to  Indian  freedmen  are  subject  to  State  taxation;  Frazier  v. 
W.  H.  H.  Slack  &  Bro.,  85  Vt.  162,  81  Atl.  161,  holding  property  leased 
by  railroad  company  is  not  subject  to  taxation;  In  re  Hickok's  Estate, 
78  Vt.  262,  62  Atl.  725,  foreign  corporation  not  within  exception  to  col- 
lateral inheritance  tax  exempting  property  passing  to  charitable  insti- 
tutions exempt  from  taxation;  Knoxville  etc.  R.  R.  Co.  v.  Harris,  99 
Tenn.  696,  43  S.  W.  117,  imposition  of  privilege  tax  is  not  invalid  as 
an  attempt  to  deprive  company  of  benefit  of  exemption  from  ad  valo- 
rem tax;  Western  Union  Tel.  Co.  v.  Harris  (Tenn.  Ch.  App.),  52  S.  W. 
753,  payment  of  statutory  privilege  tax  does  not  create  contract  ex- 
empting company  from  imposition  of  additional  privilege  tax  in  same 
year. 

Distinguished  in  McHenry  v.  Alford,  168  U.  S.  662,  42  L.  Ed.  618, 
18  Sup.  Ct.  247,  Dakota  laws  of  1883,  providing  for  taxation  of  North- 
ern Pacific  lands,  exempted  property  owned  by  company  and  not  leased. 

General  exemption  of  corporate  property  refers  only  to  property  neces- 
sary to  business  of  corporation. 

Approved  in  dissenting  opinion  in  Canton  v.  Cotton  Warehouse  Co., 
84  Miss.  313,  105  Am.  St.  Rep.  428,  65  L.  R.  A.  561,  36  South.  279, 
majority  holding  that  railroad  company  may  place  water  conduits  in 
right  of  way  to  supply  its  buildings. 

Exemption  from  taxation  does  not  release  from  liability  to  a*** 
ment  for  local  improvements. 
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Approved  in  Oklahoma  City  v.  Shields,  22  Okl.  294,  100  Pac.  572, 
holding  railroad  liable  for  paving  of  right  of  way ;  Knoxville  etc.  R.  R. 
Co.  v.  Harris,  99  Tenn.  701,  43  S.  W.  119,  exemption  from  ad  valorem 
does  not  bar  imposition  of  privilege  tax. 

Exemption  from  taxation  as  including  exemption  from  assessment 
•      for  local  improvements.    Note,  15  Ann.  Oas.  350. 

Special  assessment  as  tax!.    Note,  3LE.  A.  (N.  8.)  837* 

Punctuation  is  not  decisive  of  meaning  of  statute. 
Approved  in  Ex  parte  Hunnicutt,  7  Okl.  Cr.  222,  123  Pac.  184,  apply- 
ing principle ;  Chicago  etc.  Ry.  Co.  v.  Voelker,  129  Fed.  527,  70  L.  R.  A. 
264,  65  C.  C.  A.  226,  applying  rule  in  construing  safety  appliances  law ; 
Ex  parte  Whitehonse,  3  Okl.  Cr.  105, 104  Pac.  375,  upholding  statute  giv- 
ing County  Courts  concurrent  criminal  jurisdiction. 

Punctuation  as  affecting  construction  of  statutes.    Note,  10  Ann. 
Oas.  1083. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitution.   Note,  60  L.  R.  A.  39,  76. 

Miscellaneous.  Cited  in  Guarantee  Trust  etc.  Co.  v.  Delta  etc.  Land 
Co.,  104  Fed.  16,  43  C.  C.  A.  396,  holding  complainant  bringing  suit  to 
quiet  title  to  land  claimed  by  defendant  under  conveyances  executed 
twenty-five  and  nine  years  before  commencement  of  suit  is  barred  by 
laches. 

194  U.  8.  676-688,  41  L.  Ed.  595,  17  Sap.  Ot.  819,  FBANOE  v.  UNITED 

STATES. 

Court  must  refuse  to  instruct  to  acquit  where  evidence,  if  believed, 
would  sustain  conviction. 

Approved  in  Duff  v.  United  States,  185  Fed.  102,  107  C.  C.  A.  319, 
holding  where  evidence  is  sufficient,  court  must  direct  verdict. 

Right  to  predicate  error  on  refusal  of  court  to  direct  acquittal  in 
criminal  case.    Note,  Ann.  Gas.  19120,  799,  800. 

Paper  containing  only  figures  relating  to  completed  lottery  drawing 
is  not  within  act  of  March  2,  1895. 

Distinguished  in  dissenting  opinion  in  Francis  v.  United  States,  188 
U.  S.  381,  382,  47  L.  Ed.  512,  23  Sup.  Ct.  336,  majority  holding  policy 
slips  indicating  choice  of  numbers  in  policy  game  to  be  forwarded  to 
headquarters  in  another  State  are  not  within  act  of  1895  against  lot- 
teries. 

Statute  highly  penal  will  be  strictly  construed. 
Approved  in  United  States  v.  Keitel,  157  Fed.  404,  and  United  States 
v.  Biggs,  157  Fed.  271,  both  holding  one  may  enter  on  public  land  under 
contract  to  convey  to  another;  United  States  v.  Whelpley,  125  Fed.  616, 
XVII— 53 
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holding  aet  of  1895,  against  carrying  lottery  tickets  from  one  State  to 
another,  does  not  prohibit  carriage  into  District  of  Columbia;  People 
v.  Krueger,  237  111.  360,  86  N.  E.  619,  upholding  conviction  of  one 
found  with  lottery  tickets  in  his  possession;  State  v.  Squibb,  170  Ind. 
492,  84  N.  E.  971,  holding  no  offense  to  sell  adulterated  milk  as  prin- 
cipal. • 

Miscellaneous.  Cited  in  Scott  v.  United  States,  130  Fed.  432,  64 
C.  C.  A.  631. 

164  U.  8.  684-686,  41  L.  Ed.  598,  17  Sup.  Ot.  209,  BUSHNELL  v.  LELAND. 

Controller  may  appoint    receiver    and    call    for    assessment  without 
judicial  determination  of  necessity. 

Approved  in  Christopher  v.  Norvell,  201  U.  S.  222,  50  L.  Ed.  735,  26 
Sup.  Ct.  502,  and  Fish  v.  Olin,  76  Vt.  125,  56  Atl.  534,  both  reaffirming 
rule;  Public  Clearing  House  v.  Coyne,  19*4  U.  S.  509,  48  L.  Ed.  1098, 
24  Sup.  Ct.  789,  upholding  authority  of  Postmaster-general  to  issue  fraud 
order;  Studebaker  v.  Perry,  184  U.  S.  266,  46  L.  Ed.  532,  22  Sup.  Ct.  467, 
holding  Rev.  Stats.,  §  5234,  empowers  controller  of  currency  to  make 
second  assessment  on  bank  stockholders  where  first  is  insufficient; 
McCormick  v.  Market  Sav.  Bank,  165  U.  S.  548,  41  L.  Ed.  821,  17 
Sup.  Ct.  436,  In  re  Chetwood,  165  U.  S.  458,  41  L.  Ed.  787,  17  Sup.  Ct. 
391,  and  Church  v.  Ayer,  80  Fed.  543,  all  reaffirming  rule;  Columbia 
Nat  Bank  v.  Mathews,  85  Fed.  939,  940,  29  C.  C.  A.  491,  and  Tillinghast 
v.  Bailey,  86  Fed.  47,  controller's  certificate,  approving  increase  of  na- 
tional bank's  capital  stock,  is  conclusive  of  existence  of  facts  authorizing 
same;  Wallace  v.  Hood,  89  Fed.  21,  stockholder  by  purchase  cannot 
defend  against  assessment  on  ground  that  original  capital  stock  was 
never  put  in;  Foster  v.  Row,  120  Mich.  7,  79  N.  W.  698,  under  Michigan 
bank  statutes  court  appointing  receiver  can  determine  ex  parte  neces- 
sity for  enforcing  individual  liability;  Pepper  v.  Springfield  Institution 
for  Savings,  218  Fed.  816,  134  C.  C.  A.  502,  holding  assessment  levied 
by  controller  was  not  vacated  by  his  approval  of  sale  of  bonds;  Rankin 
v.  Miller,  207  Fed.  608,  holding  controller  may  decide  whether  whole 
or  part  of  statutory  liability  of  stockholders  shall  be  enforced;  Lyons 
v.  Westwater,  173  Fed.  113,  holding  receiver  not  entitled  to  enforce 
note  not  necessary  to  pay  creditors;  Lyons  v.  Bank  of  Discount,  154  Fed. 
398,  holding  rule  applies  to  banks  located  in  District  of  Columbia; 
United  States  v.  Union  Bridge  Co.,  143  Fed.  388,  upholding  power  of 
War  Department  to  remove  obstructions  to  navigation;  Boyd  v. 
Schneider,  124  Fed.  242,  holding  receiver  acting  under  direction  of 
controller  of  currency  is  proper  person  to  bring  suits  against  national 
bank  directors  for  mismanagement;  Dastervignes  v.  United  States,  122 
Fed.  35,  58  C.  C.  A.  346,  upholding  Sundry  Civil  Appropriation  Act  of 
1897,  authorizing  Secretary  of  Interior  to  make  regulations  governing 
occupancy  and  use  of  forest  reservations;  Dewcese  v.  Smith,  106  Fed. 
-141,  66  L.  R.  A.  971,  45  C.  C.  A.  408,  holding  liability  of  stockholders 
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of  national  bank  matures  at  such  time  and  in  such  amounts  as  con- 
troller adjudges;  Aldrich  v.  Campbell,  97  Fed.  665,  38  C.  C.  A.  347, 
holding  controller's  action  in  levying  assessment  on  bank  stockholders  is 
conclusive  on  question  of  necessity  therefor  and  cannot  be  questioned 
by  stockholders;  dissenting  opinion  in  Converse  v.  Aetna  Nat.  Bank, 
79  Conn.  187,  7  Ann.  Oaa.  75,  64  Atl.  350,  majority  holding  order  deter- 
mining liability  of,  stockholders  is  hot  binding  on  one  not  party  to 
proceeding. 

Distinguished  in  King  v.  Pomeroy,  121  Fed.  293,  58  C.  C.  A.  209,  hold- 
ing court  of  equity  appointing  receiver  to  wind  up  national  bank  has 
plenary  power  to  direct  receiver  to  enforce  stockholder's  liability. 

164  TJ.  S.  686-391,  41  L.  Ed.  599,  17  Sup.  Ot.  206,  UNITED  STATES  T. 
NORTHWESTERN  ETC.  TBANSP.  CO. 

Corporation  of  State  is  embraced  in  designation  "citizens"  in  act  of 
1891,  concerning  depredation  claims. 

Approved  in  Ramsey  v.  Tacoma  Land  Co.,  196  U.  S.  362,  49  L.  Ed. 
514,  25  Sup.  Ct.  286,  corporations  citizens  within  act  conferring  on  bona 
fide  purchasers  from  railway  of  land  excepted  from  its  grant  right  to 
purchase  same  from  government;  Russell  v.  Croy,  164  Mo.  99,  63  S.  W. 
853,  holding  invalid  proposed  constitutional  amendment  declaring  that 
for  taxation  a  mortgage  or  obligation  securing  debt,  except  as  to  corpo- 
rations, should  be  an  interest  in  the  property;  Ramsay  v.  Tacoma  Land 
Co.,  31  Wash.  356,  71  Pac.  1026,  holding  land  company  organized  in 
Pennsylvania  is  a  citizen  of  United  States  within  act  of  Congress  of 
1887,  for  purchase  of  land  from  United  States;  Caesar  v.  Capell,  83 
Fed.  426,  and  Ashley  v.  Quintard,  90  Fed.  87,  corporation  can  have  but 
one  domicile  as  far  as  suits  in  Federal  courts  are  concerned;  Hammond 
Beef  etc.  Co.  v.  Best,  91  Me.  438,  42  L.  E.  A-  581,  40  Atl.  341,  corpora- 
tions are  "persons"  within  protection  of  Fourteenth  Amendment;  dis- 
senting opinion  in  Hale  v.  Henkel,  201  U.  S.  85,  50  L.  Ed.  670,  26 
Sup.  Ct.  370,  majority  holding  that  corporate  officer  cannot  ordinarily 
refuse  to  produce  its  records  before  grand  jury  under  subpoena  duces 
tecum. 

Constitutional  equality  as  to  corporate  taxation.    Note,  60  L.  B.  A. 
331. 

164  TJ.  8.  691-694.  41  L.  Ed.  601,  17  Sup.  Ct.  ttft,  EX  PASTE  JOKES. 

Circuit  Court  of  Appeals    decision  in  suit  against  national  bank  is 
final  where  Circuit  Court's  jurisdiction  depends  on  citizenship. 

Approved  in  Herrmann  v.  Edwards,  238  U.  S.  113,  59  L.  Ed.  1227, 
35  Sup.  Ct.  839,  holding  Federal  jurisdiction  does  not  extend  to  suits 
to  enforce  common-law  liability  of  directors  of  national  banks;  Con- 
tinental Nat.  Bank  v.  Buford,  191  U.  S.  124,  48  L.  Ed.  121,  24  Sup.  Ct. 
56,  holding,  under  act  of  1891,  Circuit  Court  of  Appeals  renders  final 
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judgment  in  suit  by  national  bank  against  corporation  of  another  State 
on  non-Federal  issues. 

Circuit  Court  of  Appeals    decision  Is  final  where  diverse  citizenship 
was  basis,  regardless  of  other  ground. 

Approved  in  Third  St.  etc.  Ry.  Co.  v.  Lewis,  173  U.  S.  460,  43  L.  Ed. 
767,  19  Sup.  Ct.  453,  Federal  courts  have  no  jurisdiction  of  suits  as 
involving  Federal  question  unless  same  appears  from  plaintiff's  state- 
ment; Pope  v.  Louisville  etc.  Ry.  Co.,  173  U.  S.  578,  43  L.  Ed.  817, 
19  Sup.  Ct.  502;  Russell  v.  Russell,  200  U.  S.  613,  50  L.  Ed.  620,  26 
Sup.  Ct.  755,  Mobile  Transp.  Co.  v.  Mobile,  199  U.  S.  604,  50  L.  Ed.  330, 
26  Sup.  Ct.  751,  Watkins  v.  American  Nat.  Bank,  199  U.  S.  599,  50 
L.  Ed.  327,  26  Sup.  Ct.  746,  Board  of  Supervisors  of  Riverside  County 
v.  Thompson,  196  U.  S.  637,  49  L.  Ed.  630,  25  Sup.  Ct.  795,  and  Wirgman 
v.  Persons,  196  U.  S.  637,  49  L.  Ed.  629,  25  Sup.  Ct.  795,  all  following 
rule;  St.  Louis  etc.  R.  R.  Co.  v.  Wabash  R.  R.  Co,  217  U  S.  250,  54 
L.  Ed.  755,  30  Sup.  Ct.  510,  applying  rule  in  foreclosure  suit;  Huguley 
Mfg.  Co.  v.  Galeton  Cotton  Mills,  184  U.  S.  294,  46  L.  Ed.  548,  22 
Sup.  Ct.  454,  holding  section  6,  Act  of  1891,  makes  decisions  of  Circuit 
Court  of  Appeals  final  in  cases  in  which  jurisdiction  originally  attached 
on  ground  of  diverse  citizenship;  American  Sugar  Refining  Co.  v.  New 
Orleans,  181  U.  S.  280,  45  L.  Ed.  861,  21  Sup.  Ct.  647,  holding  Circuit 
Court  of  Appeals  has  jurisdiction  of  suit  resting  on.  diverse  citizenship 
though  a  defense  entered  thereon  involved  constitutional  question;  Loeb 
v.  Columbia  Township,  179  U.  S.  479,  45  L.  Ed.  286,  21  Sup.  Ct.  177, 
holding  Supreme  Court's  jurisdiction  under  section  5,  Act  of  1891,  ex- 
tends to  cases  in  which  either  party  claims  unconstitutionality  of 
State  law;  Reed  v.  American-German  Nat.  Bank,  155  Fed.  235,  holding 
trustee  in  bankruptcy  might  maintain  suit  against  national  bank  to 
recover  usurious  interest. 

Miscellaneous.  Cited  in  American  Nat.  Bank  v.  Tappan,  174  Fed. 
432,  holding  Federal  court  in  State  cannot  entertain  suit  by  national 
bank  of  District  of  Columbia  against  citizen  of  that  State;  Owensboro 
v.  Owensboro  Water-Works  Co.,  115  Fed.  322,  53  C.  C.  A.  146,  holding 
Supreme  Court  has  exclusive  jurisdiction  of  appeal  from  decision  in 
case  in  which  Circuit  Court's  jurisdiction  rested  entirely  on  constitu- 
tional question. 

164  TJ.  8.  694-699,  41  L.  Ed.  609,  17  Sup.  Ct.  228,  OABVEB  V.  UNITED 
STATES. 

Evidence  that  deceased  had  received  extreme  unction  la  admissible  with 
proof  of  dylag  declaration. 

Approved  in  People  v.  Buettner,  233  111.  276,  13  Ann.  Oas.  285,  84 
N.  E.  219,  applying  principle;  People  v.  Falletto,  202  N.  Y.  501,  96 
N.  E.  358,  admitting  evidence  that  deceased  went  through  last  rites  of 
Hebrew  church. 
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Expression  of  desire  for  consolations  of  religion  as  proof  of  belief 
that  death  is  impending  within  rules  as  to  dying  declarations. 
Note,  13  Ann.  Oas.  2S9. 

Dying  declarations  as  evidence.    Note,  56  L.  R.  A.  415,  442. 

Where  one  party  hai  pat  conversation  in  evidence  other  may  explain, 
Tary  or  contradict  it. 

Approved  in  Stevenson  v.  United  States,  86  Fed.  Ill,  29  C.  C.  A. 
600,  following  rule;  State  v.  O'Shea,  60  Kan.  780,  57  Pac.  973,  dying 
declarations  may  be  discredited  by  proof  that  deceased  at  time  was  in 
reckless,  irreverent  state  of  mind;  Stanley  v.  Beckham,  153  Fed.  154. 
82  C.  C.  A.  304,  holding  one  suing  for  broker's  services  should  be  al- 
lowed to  rebut  conversation  that  services  were  to  be  paid  for  in  stock; 
Fidelity  &  Casualty  Co.  v.  Dorough,  107  Fed.  394,  46  C.  C.  A.  364,  hold- 
ing where  defendant  in  accident  policy  case  introduced  deposition  of 
witness  recounting  conversation  with  deceased  after  accident,  plaintiff 
may  show  what  was  in  fact  said;  Hulse  v.  Northern  Pac.  Ry.  Co.,  47 
Mont.  63,  130  Pac.  416,  holding  evidence  may  be  admitted  to  explain 
statements  made  after  injury. 

It  is  error  to  exclude  evidence  of  statements  contradicting  dying  decla- 
ration already  in  evidence. 

Approved  in  State  v.  Charles,  111  La.  933,  36  South.  29,  State  v. 
Mayo,  42  Wash.  546,  85  Pac*.  253,  and  Allen  v.  Commonwealth,.  134  Ky. 
116,  20  Ann.  Caa.  884, 119  S.  W.  797,  all  following  rule ;  Carter  v.  State, 
191  Ala.  4,  67  South.  982,  holding  deceased's  reputation  for  veracity 
may  be  inquired  into;  State  v.  Fuller,  52  Or.  53,  96  Pac.  460,  and  Salas 
v.  People,  51  Colo.  465,  469,  470,  87  L.  R.  A.  (N.  S.)  252,  118  Pac.  993, 
994,  995,  both  holding  contradictory  statements  of  deceased  may  be 
put  in  evidence;  Green  v.  State,  154  Ind.  659,  57  N.  E.  638,  holding 
after  State  has  introduced  dying  declaration  accusing  defendant,  ac- 
cused may  offer  deceased's  statements,  though  not  dying  declaration  to 
impeach  same;  Lyles  v.  State,  64  Tex.  Cr.  625,  142  S.  W.  594,  holding 
defendant  in  contesting  dying  declaration  cannot  complain  that  his  wit- 
nesses show  samejwas  made  in  contemplation  of  death. 

Distinguished  in  State  v.  Taylor,  56  S.  C.  368,  34  S.  E.  943,  holding  j> 
statements  made  two  hours  after  shooting  are  inadmissible  as  part  of 
res  gestae  and  cannot  be  used  to  impeach  dying  declarations. 

Evidence  admissible  as  bearing  on  the  credibility  or  bias  of  a  wit- 
ness.   Note,  82  Am.  St.  Rep.  40. 

Impeachment  of  dying  declarations  by  proof  of  contradictory  state- 
ments.   Note,  7  Ann.  Cas.  885. 
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Cited  in  Blythe  Co.  v.  Blythe,  172  U.  S.  644,  43  L.  Ed.  1188,  19  Sup. 
Ct.  873 ;  dissenting  opinion  in  Giles  v.  Harris,  189  U.  S.  489,  47  L.  Ed. 
913,  23  Sup.  Ct.  647. 
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165  U.  8.  1-27,  41  L.  Ed.  611,  17  Sop.  Ot.  848,  ST.  LOUIS  ETC.  BY.  00. 
v.  MATHEWS. 

History  of  law  regarding  liability  for  Are  originating  on  one's  prem- 
ises and  spreading  elsewhere  reviewed. 

Approved  in  Marande  v.  Texas  &  Pac.  R.  R.  Co.,  184  U.  S.  194,  46 
L.  Ed.  497,  22  Sup.  Ct.  348,  holding  railroad  liable  for  cotton  destroyed 
by  fire  while  in  its  cars  on  its  track  near  which  locomotive  was  working ; 
Toledo  etc.  R.  R.  Co.  v.  Star  etc.  Mills  Co.,  146  Fed.  956,  957,  77  C.  C.  A. 
203,  under  statute  making  fact  that  fire  caught  from  railroad  engine 
prima  facie  evidence  of  company's  negligence,  latter  not  required  to 
produce  preponderance  of  evidence  to  overcome  it;  Cincinnati  etc.  Ry. 
Co.  v.  South  Fork  Coal  Co.,  139  Fed.  531,  1 L.  R.  A.  (N.  S.)  633,  71 
C.  C.  A.  316,  fact  that  collision  started  fire  which  burned  lumber  of 
plaintiff  piled  on  company's  right  of  way,  with  its  permission,  raised 
presumption  of  company's  negligence;  Clark  v.  Kansas  City  etc.  R.  Co., 
129  Fed.  343,  64  C.  C.  A.  19,  where  fire  started  by  railroad  crew  on 
right  of  way  burned  plaintiff's  warehouse,  court  erred  on  point  of  con- 
tributory negligence  in  directing  verdict  for  defendant;  Baltimore  etc. 
R.  R.  Co.  v.  Kreager,  61  Ohio  St.  329,  331,  56  N.  E.  205,  206,  upholding 
91  Ohio  Laws,  p.  187,  imposing  on  railroads  absolute  liability  for  loss 
or  damage  by  fire  originating  on  their  lands. 

State  law  making  railroad  absolutely  liable  for  fire  communicated  by 
its  locomotives  is  valid. 

Approved  in  St.  Louis  etc.  Ry.  Co.  v.  Shore,  89  Ark.  421, 16  Ann.  Gas. 
989,  117  S.  W.  516,  applying  principle;  Chicago  etc.  R.  R.  Co.  v.  Tran- 
barger,  238  U.  S.  77,  59  L.  Ed.  1211,  35  Sup.  Ct.  678,  upholding  law 
requiring  openings  in  rights  of  way  to  permit  escape  of  water;  Iowa 
Cent  Ry.  Co.  v.  Hampton  Electric  Light  etc.  Co.,  204  Fed.  962,  123 
C.  C.  A.  283,  holding  Federal  courts  follow  State  law  in  this  regard; 
Chicago  etc.  Ry.  Co.  v.  Kendall,  186  Fed.  140,  108  C.  C.  A.  251,  apply- 
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ing  rule  in  Minnesota;  Stewart  v.  Western  Union  Tel.  Co.,  93  S.  C.  124, 
76  S.  E.  113,  and  Ivy  v.  Western  Union  Tel.  Co.,  165  Fed.- 376,  both 
holding  telegraph  company  liable  in  damages  for  mental  anguish  for 
delay  in  sending  message;  Mexican  Nat.  R.  R.  Co.  v.  Jackson,  118  Fed. 
552,  55  C.  C.  A.  315,  upholding  Laws  Tex.  1897,  Spec.  Sess.,  p.  14,  pro- 
hibiting contracts  limiting  liability  of  employers  for  damages;  O'Brien 
v.  Chicago  etc.  Ry.  Co.,  116  Fed.  507,  holding,  under  Iowa  laws,  contract 
between  express  messenger  and  express  company  exempting  railroad 
from  liability  for  injuries  is  no  defense  in  action  against  railroad; 
Merchants'  Life  Assn.  v.  Yoakum,  98  Fed.  265,  39  C.  C.  A.  56,  upholding 
Rev.  Stats.  Tex.  1895,  art.  3071,  making  life  insurance  companies  fail- 
ing to  pay  loss  after  demand  therefor  liable  to  payment  of  twelve 
per  cent  damages  on  amount  of  loss  and  attorney's  fees  for  prosecution 
and  collection  of  such  loss;  Evins  v.  St.  Louis  etc.  R.  Co.,  104  Ark.  87, 
147  S.  W.  £55,  holding  contributory  negligence  of  owner  is  no  defense; 
Arkansas  Stave  Co.  v.  State,  94  Ark.  36,  140  Am.  St.  Rep.  103,  27* 
L.  R.  A.  (N.  S.)  255,  125  S.  W.  1005,  and  State  v.  Missouri  Pac.  R.  Co., 
242  Mo.  366,  147  S.  W.  125,  both  upholding  law  requiring  corporations 
to  pay  employees  semi-monthly;  In  re  Finley,  1  Cal.  App.  207,  81  Pac. 
1045,  upholding  statute  making  malicious  assault  with  deadly  weapon 
by  life  convict  punishable  by  death;  Garnet  Ditch  etc.  Co.  v.  Sampson, 
48  Colo.  295,  110  Pac.  82,  holding  owners  of  reservoirs  liable  in  damages 
for  leakage;  Atlantic  Coast  Line  R.  Co.  v.  Coachman,  59  Fla.  140.  148, 
20  Ann.  Gas.  1047,  52  South.  380,  383,  allowing  attorney's  fees  in  suit 
against  railroad  for  failure  to  pay  claim ;  Pittsburgh  etc.  R.  Co.  v.  Home 
Ins.  Co.,  183  Ind.  361,  363,  108  N.  E.  527,x  holding  railroads  have  in- 
surable interest  in  property  along  right  of  way;  Pittsburgh  etc.  R.  Co. 
v.  Chappell,  183  Ind.  148,  149,  106  N.  E.  406,  holding  statute  making 
railroads  liable  for  fires  included  partnerships;  Railroad  Commission  v. 
Grand  Trunk  etc.  R.  Co.,  179  Ind.  261,  100  N.  E.  854,  holding  statute 
requiring  block  system  on  railroads  was  void  as  being  uncertain;  Mc- 
Guire  v.  Chicago  etc.  R.  Co.,  131  Iowa,  383,  33  L.  R.  A.  (N.  S.)  706, 
108  N.  W.  917,  upholding  law  making  railroad  liable  for  negligence  of 
f  ellow-servant ;  Grand  v.  Minneapolis  &  St.  L.  R.  R.  Co.,  114  Iowa,  719, 
726,  89  Am.  St.  Rep.  388,  403,  87  N.  W.  717,  719,  upholding  Code,  §  2007, 
requiring  railroads  exercising  power  of  eminent  domain  to  pay  land 
owner  reasonable  attorney's  fees  in  condemnation  proceedings;  Vos- 
burg  v.  Atchison  etc.  Ry.  Co.,  89  Kan.  120,  130  Pac.  669,  allowing 
attorney's  fees  in  suit  against  railroad  for  failure  to  furnish  cars; 
Clark  v.  Harford  Agricultural  etc.  Assn.,  118  Md.  620,  85  Atl.  507, 
holding  State  could  impose  license  on  business  of  horse-racing;  Yazoo 
etc.  R.  Co.  v.  G.  W.  Bent  &  Co.,  94  Miss.  694,  22  L.  R.  A.  (N.  S.)  821, 
47  South.  810,  holding  bill  of  lading  conclusive  on  carrier  as  to  ship- 
ment received;  Tranbarger  v.  Chicago  etc.  R.  Co.,  250  Mo.  56,  156 
S.  W.  696,  holding  State  could  compel  railroad  to  install  drains  in  right 
of  way  to  carry  off  surface  water;  State  v.  Standard  Oil  Co.,  218  Mo. 
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370,  383,  116  S.  W.  1016,  1020,  holding  State  could  prohibit  oil  com- 
panies from  pooling  their  interests;  Kingsbury  v.  Missouri  etc.  Ry.  Co., 
156  Mo.  387,  57  S.  W.  549,  upholding  Rev.  Stats.  1889,  §  2611,  author- 
izing recovery  of  double  damages  sustained  by  reason  of  stock  entering 
adjoining  lands  in  consequence  of  insufficient  railroad  fence;  McFar- 
land  v.  Missouri  etc.  Ry.  Co.,  94  Mo.  App.  346,  68  S.  W.  106,  and  Black- 
more  v.  Missouri  Pac.  Ry.,  162  Mo.  461,  62  S.  W.  994,  both  upholding 
Rev.  Stats.  1899,  §  1111,  making  railroad  liable  for  destruction  or 
injury  of  property  by  fire  communicated  by  sparks  from  Locomotive; 
Lewis  v.  Northern  Pac.  Ry.  Co.,  36  Mont.  218,  92  Pac.  473,  hold- 
ing railroad  liable  for  injury  to  employee  regardless  of  contrib- 
utory negligence;  Swoboda  v.  Union  Pac.  R.  Co., -87  Neb.  206,  138 
Am.  St.  Rep.  488,  upholding  law  making  railroads  liable  for  inju- 
ries to  employees;  Chicago  etc.  R.  R.  Co.  v.  Zernecke,  59  Neb.  697, 
82  N.  W.  28,  upholding  Comp.  Stats.,  art.  I,  c.  72,  §  3,  giving  right  of 
action  to  person  for  all  injuries  sustained  while  passenger,  except  when 
occasioned  by  own  negligence  or  violation  of  some  rule  of  carriers  actu- 
ally brought  to  his  notice;  Territory  ex  rel,  City  of  Albuquerque  v. 
Pinney,  15  N.  M.  630,  114  Pac.  368,  holding  law  providing  for  distribu- 
tion of  delinquent  taxes  did  not  apply  to  city  taxes;  Orr  v.  Southern 
Bell  Tel.  Co.,  132  N.  C.  695,  44  S.  E.  403,  holding  employee  will  not  be 
held  to  have  assumed  risk  in  undertaking  to  perform  dangerous  work 
unless  act  itself  is  obviously  so  dangerous  that  in  its  careful  perform- 
ance the  inherent  probabilities  of  injury  are  greater  than  those  of 
safety;  Coley  v.  North  Carolina  R.  R.  Co.,  129  N.  C.  410,  40  S.  E.  197, 
upholding  Private  Laws  1897,  c.  56,  giving  railroad  employee  right  of 
action  for  injuries  suffered  through  negligence  or  incompetency  of  fellow- 
servant;  Baltimore  etc.  R.  R.  Co.  v.  Kreager,  61  Ohio  St.  332,  56  N.  E. 
206,  upholding  91  Ohio  Laws,  p.  187,  imposing  on  railroads  absolute 
liability  for  loss  or  damage  by  fire  originating  on  their  lands;  McCut- 
chen  v.  Atlantic  Coast  Line  R.  Co.,  81  S.  C.  74,  61  S.  E.  1109,  upholding 
law  providing  penalty  of  one  dollar  per  day  for  failure  to  furnish  cars ; 
Johnson  v.  Spartan  Mills,  68  S.  C.  356,  47  S.  E.  702,  upholding  statute 
prohibiting  the  issuing  in  payment  of  wages  any  evidence  of  indebted- 
ness not  payable  in  money,  but  exempting  from  its  provisions  agricul- 
tural contracts;  Simmons  v.  Western  Union  Tel.  Co.,  63  S.  C.  432, 
57  L.  R.  A.  607,  41  S.  E.  523,  upholding  23  Stat.  748,  making  telegraph 
companies  liable  for  damages  for  mental  anguish;  Brown  v.  Carolina 
etc.  Ry.  Co.,  67  S.  C.  486,  100  Am.  St.  Rep.  756,  46  S.  E.  285,  and  Choc- 
taw etc.  R.  R.  Co.  v.  Alexander,  7  Okl.  587,  588,  52  Pac.  946,  947,  both 
holding  statute  imposing  liability  for  fire  does  not  take  property  with- 
out due  process,  nor  deny  equal  protection  of  law;  Jensen  v.  South 
Dakota  Cent.  Ry.  Co.,  25  S.  D.  511,  Ann.  Cas.  19120,  700,  35  L.  R.  A. 
(N.  S.)  1015,  127  N.  W.  652,  upholding  law  imposing  double  liability 
for  stock  killed  on  account  of  failure  to  build  fences;  Van  Dyke  v. 
Grand  Trunk  Ry.  Co.,  84  Vt.  226,  Ann.  Gas.  1913A,  640,  78  Atl.  964, 
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holding  question  of  contributory  negligence  cannot  be  first  raised  on 
appeal;  Bacon  v.  Boston  etc.  R.  R.,  83  Vt.  461,  76  Atl.  141,  holding 
State  could  compel  railroad  to  build  subway;  Town  of  Clarendon  v. 
Rutland  R.  R.  Co.,  75  Vt.  16,  52  Atl.  1061,  upholding  Vt.  Stats.  3846, 
providing  that  town  may  repair  at  railroad's  expense  railroad  crossing 
or  bridge  where  railroad  after  due  notice  fails  to  do  so;  Chesapeake 
etc.  Ry.  Co.  v.  Hoffman,  109  Va.  69,  63  S.  E.  441,  upholding  abolishment 
of  fellow-servant  doctrine;  State  ex  rel.  Davis-Smith  Co.  v.  Clausen, 
65  Wash.  180,  37  L.  R.  A.  (N.  S.)  466,  117  Pac.  1108,  2  N.  C.  C.  A.  823, 
3  N.  C.  C.  A.  614,  upholding  industrial  insurance  law  of  State  of  Wash- 
ington ;  City  of  Tacoma  v.  Boutelle,  61  Wash.  445,  112  Pac.  665,  holding 
municipality  could*  provide  for  five-minute  street-car  service;  dissent- 
ing opinion  in  McCully  v.  Chicago  etc.  Ry.  Co.,  212  Mo.  53,  110  S.  W. 
727,  majority  annulling  law  requiring  railroad  to  furnish  free  transpor- 
tation to  shippers  of  livestock;  dissenting  opinion  in  Corrigan  v.  Kansas 
City,  211  Mo.  653,  111  S.  W.  126,  majority  holding  park  assessment 
not  void  because  exempting  church  and  railroad  property;  dissenting 
opinion  in  German-American  Ins.  Co.  v.  Southern  Ry.  Co.,  77  S.  C.  477, 
12  Ann.  Oaa.  495,  58  S.  E.  341,  majority  holding  railroad  not  liable  for 
loss  of  cotton  left  on  its  property;  State  v.  Broadbelt,  89  Md.  581, 
73  Am.  St.  Rep.  207,  45  L.  R.  A.  436,  43  Atl.  773,  upholding  act  prescrib- 
ing sanitary  regulations  for  milk  dealers  in  cities;  State  v.  Call,  121 
N.  C.  647,  28  S.  E.  518,  upholding  law  requiring  examination  and  license 
of  physicians ;  Broadf oot  v.  Fayetteville,  121  N.  C.  422,  61  Am.  St.  Rep. 
671,  39  L.  R.  A.  246,  28  S.  E.  516,  upholding  act  subjecting  resident 
owners  of  stock  found  at  large  to  higher  fine  than  nonresident  owners; 
Waters-Pierce  Oil  Co.  v.  State,  19  Tex.  Civ.  App.  14,  44  S.  W.  942,  943, 
arguendo. 

The  following  have  been  upheld  upon  authority  of  principal  case: 
Jones  v.  Brim,  165  U.  S.  182,  41  L.  Ed.  678,  17  Sup.  Ct.  283,  Utah  law 
rendering  one  driving  stock  on  hill  liable  for  damage  from  rocks  dis- 
lodged; St.  Louis  etc.  Ry.  Co.  v.  Paul,  173  U.  S.  409,  43  L.  Ed.  748, 
19  Sup.  Ct.  421,  Arkansas  act  protecting  wrongfully  discharged  rail- 
way employees;  Atchison  etc.  R.  R.  Co.  v.  Matthews,  174  U.  S.  102, 
43  L.  Ed.  912,  19  Sup.  Ct.  611,  act  including  attorneys'  fees  in  judg- 
ments for  railroad's  liability  for  fires;  State  v.  Broadbelt,  89  Md.  579, 
73  Am.  St.  Rep.  206,  45  L.  R.  A.  436,  43  Atl.  773,  law  prescribing  sani- 
tary regulations  for  city  milkmen  does  not  deny  equal  protection;  Lum- 
bermen's Mut.  Ins.  Co.  v.  Kansas  City  etc.  R.  R.  Co.,  149  Mo.  173, 
50  S.  W.  283,  like  statute ;  Waters-Pierce  Oil  Co.  v.  State,  19  Tex.  Civ. 
App.  12,  13,  44  S.  W.  941,  942,  law  prohibiting  combinations  restrain- 
ing trade;  Hartford  Fire  Ins.  Co.  v.  Chicago  etc.  Ry.  Co.,  175  U.  S. 
101,  44  L.  Ed.  89,  20  Sup.  Ct.  37,  arguendo. 

Distinguished  in  Gulf  etc.  Ry.  Co.  v.  Ellis,  165  U.  S.  155,  41  L.  Ed. 
668,  17  Sup.  Ct.  257,  Texas  law  imposing  attorneys'  fees  on  railroad 
defendants  is  invalid;  Continental  Trust  Co.  v.  Toledo,  etc.  R.  R.  Co., 
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89  Fed.  639,  Ohio  act  of  1894,  relating  to  railroads'  liability  for  fires, 
does  not  eliminate  negligence  as  essential  element  of  liability;  Greer 
v.  Downey,  8  Ariz.  166,  61  L.  R.  A.  408,  71  Pac.  901,  holding  pound- 
master  cannot,  without  judicial  hearing,  sell  animal  to  compensate 
himself  for  its  keep;  Wallace  v.  New  York  etc.  R.  Co.,  208  Mass.  18, 
94  N.  E.  306,  holding  land  owner  must  prove  negligence  on  part  of 
railroad;  E.  R.  Darlington  Lumber  Co.  v.  Missouri  Pac.  Ry.  Co.,  216 
Mo.  676,  116  S.  W.  536,  refusing  to  sustain  law  allowing  seventy-two 
hours  free  demurrage;  Ives  v.  South  Buffalo  Ry.  Co.,  201  N.  Y.  313, 
Ann.  Cas.  1912B,156,  34  L.  R.  A.  (N.  S.)  16%  94  N.  E.  447, 1  N.  C.  C.  A. 
549,  refusing  to  uphold  workmen's  compensation  law  of  New  York  of 
1910 ;  Mansfield  etc.  Ins.  Co.  v.  Cleveland  etc.  R.  R.  Co.,  74  Ohio  St.  33, 
77  N.  E.  270,  where  plaintiff's  building  was  partly  on  land  of  railroad's 
right  of  way  which  it  leased  for  purpose,  stipulation  in  lease  that  com- 
pany should  not  be  liable  for  damage  by  fire  to  any  property  on  leased 
premises  not  void  as  against  public  policy,  though  such  statute  was  in 
force;  dissenting  opinion  in  State  v.  Vandiver,  222  Mo.  264,  121  S.  W. 
63,  majority  upholding  law  refusing  license  to  insurance  company  paying 
more  than  fifty  thousand  dollars  annual  salary  to  one  person. 

Protection  of  corporations    from    special    and    hostile    legislation. 
Note,  62  Am.  St.  Rep.  171. 

Contributory  negligence  as  defense  in  action  under  statute  making 
railroad  liable  for  setting  fire.    Note,  Ann.  Gas.  1914D,  934. 

Validity  of  statute  making  railroad  absolutely  liable  for  damage  by 
fire.    Note,  16  Ann.  Cas.  941,  942,  943. 

Constitutionality  of  statute   imposing  liability   for  injury  to  ser- 
vant, irrespective  of  negligence.    Note,  34  L.  R.  A.  (N.  8.)  164. 

Constitutionality  of  statutes  making  railroads  absolutely  liable  for 
damage  by  fire  or  to  stock.    Note,  35  L.  R.  A.  (N.  S.)  1016. 

Statute  giving  railroad  insurable  interest  In  property  for  whose  destruc- 
tion it  Is  absolutely  liable  is  valid. 

Approved  in  Central  Vt.  Ry.  Co.  v.  Robbins  &  Pattison,  184  Fed.  441, 
107  C.  C.  A.  33,  holding  statute  making  railroad  liable  for  fires  is  to' 
be  construed  liberally;  dissenting  opinion  in  Atchison  etc.  R.  R.  Co. 
v.  Matthews,  174  U.  S.  122,  43  L.  Ed.  919,  19  Sup.  Ct.  619,  majority 
upholding  Kansas  provision  including  attorneys'  fees  in  judgments  under 
like  act ;  Waters-Pierce  Oil  Co.  v.  State,  19  Tex.  Civ.  App.  20,  44  S.  W. 
946,  arguendo. 

Statute  making  railroad  absolutely  liable  for  fire  is  not  penal. 

Approved  in  Clark  v.  Russell,  97  Fed.  903,  38  C.  C.  A.  541,  upholding 

Neb.  Comp.  Stats.,  c.  72,  §  3,  making  railroad  liable  for  injuries  to 

passengers  irrespective  of  company's  negligence;  Baltimore  etc.  R.  R. 

Co.  v.  Kreager,  61  Ohio  St.  334,  56  N.  E.  206,  upholding  91  Ohio  Laws, 
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p.  187,  imposing  on  railroads  absolute  liability  for  loss  or  damages  by 
fire  originating  on  their  lands;  Hancock  v.  Norfolk  etc.  Ry.  Co.,  124 
N.  C.  227,  32  S.  E.  680,  upholding  act  making  railroads  liable  for 
injuries  to  employees  from  fellow-servant's  negligence ;  Waters-Pierce 
Oil  Co.  v.  State,  19  Tex.  Civ.  App.  17,  44  S.  W.  944,  arguendo. 

Judgments  of  the  courts  of  other  States.  Note,  103  Am.  St.  Rep. 
316. 

Permitting  combustibles  as  conducting  farming  operations  on  prem- 
ises adjoining  railroad  right  of  way  as  contributory  negligence 
barring  recovery  for  fire  set  by  railroad.  Note,  13  Ann.  Gas. 
1207. 

Abutter's  duty  to  prevent  accumulation  of  combustibles  near  rail- 
way.   Note,  12  L.  R.  A.  (N.  S.)  625,  629. 

165  U.  8.  97,  41  L.  Ed.  621,  17  Sup.  Ot.  990.  MISSOURI  PAO.  RY.  CO. 
v.  SIMMONS. 

Not  cited. 

165  U.  8.  28-36,  41    L.  Ed.  621,  17    Bap.  Ot.  225,  WARNER  VALLEY 
STOCK  CO.  v.  SMITH. 

Petition  for  writ  against  government  abates  "by  resignation. 
Approved  in  Pullman  Co.  v.  Croom,  231  U.  S.  576,  58  L.  Ed.  377,  34 
Sup.  Ct.  182,  holding  action  against  State  controller  to  restrain  tax 
abates  with  his  death ;  Chandler  v.  Dix,  194  U.  S.  592,  48  L.  Ed.  1131, 
24  Sup.  Ct.  766,  dismissing  suit  to  enjoin  assessory  alleged  illegal  taxes 
upon  certain  land,  defendant  having  retired  from  office;  Murphy  v. 
Utter,  186  U.  S.  101,  46  L.  Ed.  1075,  22  Sup.  Ct.  778,  holding  mandamus 
to  Arizona  board  of  loan,  commission  did  not  abate  by  change  of  per- 
sonnel of  board;  Lewis  Pub.  Co.  v.  Wyman,  168  Fed.  759,  holding  suit 
to  enjoin  postmaster  from  refusing  to  admit  magazine  to  mails  abates 
where  permit  is  granted;  Garfield  v.  United  States,  32  App.  D.  C.  131, 
holding  Secretary  of  Interior  is  not  required  to  give  appeal  bond ;  Maese 
v.  Hermann,  17  App.  D.  C.  55,  holding  bill  to  enjoin  issuance  of  patent 
will  be  dismissed  where  proper  parties  are  not  before  court;  Warner 
Valley  Stock  Co.  v.  Smith,  9  App.  D.  C.  206,  and  Seymour  v.  Nelson, 
11  App.  D.  C.  59,  both  holding  where  retirement  occurs  pending  appeal, 
procedure  is  to  reverse  judgment  and  dismiss  suit;  State  v.  Bloxham, 
42  Fla.  503,  28  South.  762,  holding  mandamus  against  controller  to 
compel  him  to  draw  warrant  will  be  dismissed  where  his  term  expires 
before  final  decision  and  successor  is  not  made  party;  Carpenter  v. 
Kone,  54  Tex.  Civ.  267,  118  S.  W.  205,  holding  mandamus  against 
judge  to  compel  him  to  order  election  abates  with  his  retirement;  Hol- 
dermann  v.  Schane,  56  W.  Va.  15,  48  S.  E.  514,  holding  proceeding  for 
mandamus  against  mayor  and  councilmen  to  compel  them  to  reconvene 
as  canvassing  board  and  recanvass  an  election,  begun  after  their  terms 
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had  expired,  could  not  be  continued  against  their  successors;  Smith  v. 
Raynolds,  166  U.  S.  717,  41  L.  Ed.  1186,  17  Sup.  Ct.  998,  dismissed  on 
authority  of  principal  case;  United  States  v.  Butterworth,  169  U.  S. 
604,  42  L.  Ed.  874,  18  Sup.  Ct.  442,  suit  to  compel  commissioner  to  issue 
patent  abates  on  his  death;  People  v.  Morton,  156  N.  Y.  147,  66  Am. 
St.  Rep.  564,  41  L.  R.  A.  235,  50  N.  E.  794,  mandamus  cannot  be  sus- 
tained against  board  after  resignation  of,  members  and  failure  to  bring 
in  successors;  Dent  v.  Board  of  Commrs.  of  Taylor  County,  45  W.  Va. 
759,  32  S.  E.  253,  mandamus  cannot  issue  to  officer  in  official  capacity 
after  term  ended. 

Distinguished  in  New  Mexico  v.  Baker,  196  U.  S.  441,  49  L.  Ed.  544, 
25  Sup.  Ct.  375,  successor  of  judge  of  territorial  court  may,  under  act 
of  February  8,  1899,  be  substituted  for  predecessor  on  appeal  from 
judgment  denying  mandamus  to  compel  latter  to  take  jurisdiction  of  an 
action ;  People  v.  Best,  187  N.  Y.  5,  116  Am.  St.  Rep.  586, 10  Ann.  Cas. 
58,  79  N.  E.  891,  holding  successor  in  office  should  be  substituted ;  Savage 
v.  Umphres,  62  Tex.  Civ.  212,  131  S.  W.  292,  holding  successor  to  county 
attorney  might  continue  with  election  contest;  Eureka  Pipe  Line  Co. 
v.  Riggs,  75  W.  Va.  358,  359,  83  S.  E.  1022,  1023,  holding  suit  against 
sheriff  does  not  abate  with  his  death. 

Mandamus  may  be  directed  to  municipality  in  corporate  capacity. 

Approved  in  State  v.  Wurdemann,  183  Mo.  App.  42,  166  S.  W.  353^ 
holding  county  attorney  should  defend  mandamus  proceedings  against 
county  judges;  dissenting  opinion  in  Hebb  v.  County  Court,  49  W.  Ya. 
734,  742,  37  S.  E.  678,  682,  majority  holding  disobedience  of  order  of 
court  entered  in  absence  of  jurisdiction  of  subject  matter  cannot  be 
punished  as  contempt. 

Distinguished  in  dissenting  opinion  in  State  v.  Wurdemann,  183 
Mo.  App.  60,  166  S.  W.  359,  majority  holding  county  attorney  must 
defend  mandamus  proceedings  against  county  judges. 

Phrase  "under  direction  of  secretary"  is  Intended  as  general  expression 
of  secretary's  power. 

Approved  in  Brown  v.  Bliss,  13  App.  D.  C.  281,  284,  holding  Secretary 
of  Interior  may  annul  list  of  swamp-lands;  McCord  v.  Hill,  111  Wis. 
526,  87  N.  W.  483,  holding,  under  act  of  Congress  June  3,  1896,  relat- 
ing to  correction  of  errors  in  general  land  office,  application  for  con- 
firmation of  previous  pre-emption  may  be  made  directly  to  Secretary 
of  Interior,  whose  decision  therein  is  final;  Michigan  Land  etc.  Co.  v. 
Rust,  168  U.  S.  594,  42  L.  Ed.  593,  18  Sup.  Ct.  210,  arguendo. 

Miscellaneous.  Cited  in  Dabney  v.  Dabney,  20  App.  D.  C.  451,  dis- 
cussing effect  of  code  on  actions  for  divorce  commenced  before  its  pas- 
sage; Evans  v.  United  States,  19  App.  D.  C.  206,  discussing  right  to 
attorney's  fees  in  pension  case. 
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166  TJ.  S.  36-57,  41    L.  Ed.  624,  17    Sup.    Ok  235,  AGNEW    V.  UNITED 
STATES. 

Plea  in  abatement  for  irregularities  in  impaneling  grand  jury  must  1m 
exact. 

Approved  in  Hyde  v.  United  States,  225  U.  S.  373,  374,  Ann.  Gas. 
1914A,  614,  56  L.  Ed.  1128,  1129,  32  Sup.  Ct.  793,  holding  plea  in  abate- 
ment comes  too  late  when  made  four  years  after  filing  of  indictment; 
United  States  v.  Nevin,  199  Fed.  833,  holding  plea  must  show  defendant 
prejudiced;  United  States  v.  Wells,  163  Fed.  323,  holding  matters  not 
disclosed  by  record  are  properly  raised  by  plea  in  abatement. 

Accused  cannot  complain  of  nonprejudicial  irregularity  in  impaneling 
grand  Jury. 

Approved  in  United  States  v.  Gradwell,  227  Fed.  247,  holding  state- 
ments that  acts  were  done  "to  manifest  prejudice  of  defendant"  is 
insufficient;  Spencer  v.  United  States,  169  Fed.  565,  95  C.  C.  A.  60, 
holding  word  "jurors"  includes  grand  and  petit  jurors;  United  States 
v.  Cobban,  127  Fed.  715,  holding  plea  to  indictment  need  not  aver  that 
matters  therein  set  forth  were  prejudicial  to  defendant ;  Gardes  v.  United 
States,  87  Fed.  180,  reading  part  of  indictment  and  explaining  rest  to 
jury  is  not  error;  Gallot  v.  United  States,  87  Fed.  451,  reading  but  one 
of  several  like  counts  to  jury  is  not  error;  State  v.  Newcomb,  58  Wash. 
419,  109  Pac.  357,  holding  State  might  divide  counties  into  jury  dis- 
tricts. 

Objection  to  competency  of  grand  jury  must  be  made  at  first  oppor- 
tunity. 

Approved  in  Breese  v.  United  States,  226  U.  S.  11,  57  L.  Ed.  102,  33 
Sup.  Ct.  1,  holding  indictment  need  not  be  presented  by  grand  jury  in 
a  body;  Powers  v.  United  States,  223  U.  S.  312,  56  L.  Ed.  452,  32 
Sup.  Ct.  281,  holding  objection  to  summoning  of  grand  jury  cannot  be 
first  made  on  writ  of  error;  Moffatt  v.  United  States,  232  Fed.  529, 
holding  plea  filed  nine  months  after  return  of  indictment  was  too  late; 
United  States  v.  Louisville  &  N.  Rr<Uo.,  177  Fed.  784,  holding  objection 
made  too  late  after  delay  of  thirty-five  days;  United  States  v.  Ameri- 
can Tobacco  Co.,  177  Fed.  777,  778,  refusing  to  consider  plea  filed  after 
delay  of  nineteen  days;  Lowdon  v.  United  States,  149  Fed.  675,  79 
C.  C.  A.  361,  plea  of  irregularity  in  impaneling  grand  jury  made  seven- 
teen days  after  indictment  returned  too  late;  Mclnerney  v.  United 
States,  147  Fed.  184,  77  C.  C.  A.  411,  such  objection  waived  by  going 
to  trial  on  merits;  United  States  v.  Greene,  113  Fed.  690,  697,  holding 
plea  in  abatement  to  indictment  averring  the  clerk  did  not  place  names 
of  grand  jurors  in  box,  but  that  they  were  placed  therein  by  jury  com- 
missioner and  a  deputy  clerk,  is  insufficient;  United  States  v.  Greene, 
108  Fed.  818,  holding  Federal  court  will  not,  on  application  for  order 
removing  to  another  district  for  trial,  hold  indictment  void  for  irregu- 
larities in  drawing  grand  jury  where  question  involved  is  new  one  of 
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statuory  construction;  Wolf  son  v.  United  States,  101  Fed.  432,  433, 
41  C.  C.  A.  422,  holding  objections  to  irregularity  in  mode  of  organizing 
grand  jury  not  considered  where  raised  by  motion  to  quash  filed  two 
months  after  indictment  returned;  Hyde  v.  United  States,  35  App.  D.  C. 
474,  refusing  to  consider  pleas  filed  after  lapse  of  four  years;  Rinkard 
v.  State,  157  Ind.  539,  62  N.  E.  16,  holding  absence  of  anything  con- 
trary in  record,  it  is  presumed  that  grand  jury  returning  indictment 
regular  on  face  was  duly  impaneled,  charged  and  sworn  without  a  re- 
cital in  record  to  that  effect;  Pennel  v.  State,  122  Tenn.  626,  628,  630, 
125  S.  W.  446,  447,  Ransom  v.  State,  116  Tenn.  361,  96  S.  W.  954,  and  * 
Rivers  v.  State,  117  Tenn.  240,  96  S.  W.  957,  all  holding  objection  comes 
too  late"  after  case  has  gone  to  trial;  State  v.  Taylor,  57  W.  Va.  232, 
50  S.  E.  248,  defendant  cannot  withdraw  plea  of  not  guilty  entered  sev- 
eral months  previously,  and  enter  plea  in  abatement  setting  up  irregu- 
larities in  organization  of  grand  jury. 

Record  must  show  that  jury  acted  on  permission  to  take  notes,  alleged 
as  error* 

Approved  in  United  States  v.  Davis,  103  Fed.  470,  holding  refusal  of 
court  in  felony  trial  to  permit  juror  to  take  notes  of  testimony  and  re- 
quiring them  to  surrender  notes  previously  taken  by  them  not  ground  for 
new  trial. 

One  Is  deemed  to  Intend  natural  and  probable  result  of  unlawful  acts. 
Approved  in  Cummins  v.  United  States,  232  Fed.  845,  holding  accused 
may  testify  as  to  his  intent;  Billings  v.  Charles  Millar  &  Sons  Co.,  227 
Fed.  188,  holding  intent  to  defraud  will  be  presumed  from  knowingly 
doing  wrongful  act;  Walsh  v.  United  States,  174  Fed.  618,  98  CCA. 
461,  holding  evidence  of  other  acts  is  admissible  to  show  fraudulent 
intent;  Morse  v.  United  States,  174  Fed.  553,  98  C  C  A.  321,  holding 
where  false  entries  are  shown  to  have  been  made,  jury  may  presume 
fraudulent  intent;  In  re  Rice,  181  Fed.  224,  holding  in  action  for  con- 
tempt, court  might  draw  any  inference  which  a  jury  might  have;  Rush- 
more  v.  Saxon,  158  Fed.  505,  .applying  rule  in  suit  for  infringement  of 
trademark;  In  re  Home  Discount  Co.,  147  Fed.  555,  where  court  of 
bankruptcy  ordered  creditor  who  had  obtained  assignment  of  debtor's 
wages  to  surrender  it,  it  was  no  defense  to  his  disobedience  of  order 
that  he  acted  on  advice  of  counsel;  Chadwick  v.  United  States,  141 
Fed.  243,  72  C  C  A.  343,  in  prosecution  for  conspiracy  to  obtain  cer- 
tification of  bank  checks  when  he  had  no  funds  on  deposit,  not  necessary 
to  prove  knowledge  that  certification  was  in  violation  of  statutes;  Mc- 
Gregor v.  United  States,  134  Fed.  197,  69  C  C  A.  477,  upholding  instruc- 
tions on  trial  for  conspiracy  to  defraud  United  States  in  procuring  of 
government  contract,  to  effect  that  it  was  no  defense  that  defendant 
thought  government  would  not  be  defrauded;  United  States  v.  German, 
115  Fed.  991,  992,  993,  applying  rule  in  prosecution,  under  Rev.  Stats., 
§  5209,  against  bank  officer;  McKnight  v.  United  States,  115  Fed.  974, 
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975,  54  C.  C.  A.  358,  holding  erroneous  instruction  that  if  facts  proved 
were  such  as  to  raise  inference  of  guilty  intent,  burden  was  on  defendant 
to  rebut  such  inference;  Stearns  v.  Lawrence,  83  Fed.  746,  28  C.  C.  A. 
66,  and  Railroad  &  Tel.  Cos.  v.  Board  of  Equalizers,  85  Fed.  305,  both 
applying  presumption. 

Distinguished  in  dissenting  opinion  in  Demolli  v.  United  States,  144 
Fed.  369,  7  Ann.  Gas.  121,  6  L.  R.  A.  (N.  8.)  424,  75  C.  C.  A.  365, 
majority  holding  one  who  caused  obscene  matter  written  by  him  to  be 
printed  in  newspaper  with  knowledge  that  paper  was  sent  to  subscribers 
'  through  mails,  knowingly  caused  matter  to  be  deposited  in  mail  within 
meaning  of  Rev.  Stats.,  §  3893. 

Burden  of  proof  continues  with  prosecution;  bnt  accused  must  rebut 
prima  facie  case  made. 

Approved  in  United  States  v.  Louisville  etc.  R.  Co.,  157  Fed.  982, 
holding  government  must  show  carrier  did  not  water  and  feed  cattle; 
United  States  v.  Illinois  Cent.  R.  Co.,  156  Fed.  187,  holding  railroad 
not  liable  for  violation  of  Safety  Appliance  Act  where  defect  occurred 
t  in  transit ;  Wabash  R.  Co.  v.  De  Tar,  141  Fed.  938,  4  L.  R.  A.  (N.  S.)  852, 
73  C.  C.  A.  166,  error  to  instruct  jury  on  point  of  contributory  negligence 
that  presumption  that  one  uses  due  care  and  caution  in  approaching 
danger  had  force  of  evidence;  Spurr  v.  United  States,  87  Fed.  705,  31 
C.  C..A.  202,  sustaining  instruction  that  banker  is  presumed  cognizant 
of  condition  of  accounts;  Freeman  v.  Blount,  172  Ala.  662,  55  South. 
296,  holding  negative  averment  of  fraud  must  be  proven;  State  v.  Lin- 
hoff,  121  Iowa,  637,  97  N.  W.  79,  presumption  that  defendant  is  inno- 
cent until  proved  guilty  has  no  weight  as  evidence;  Berry  v.  State,  4 
Okl.  Cr.  209,  31  L.  R.  A.  (N.  S.)  849,  111  Pac.  679,  holding  court  might 
instruct  that  accused  is  presumed  to  be  innocent. 

Rebuttable  presumptions   as   evidence.    Notes,  Ann.   Oaa.  191SE, 
978;  3  Ann.  Cas.  73. 

Court  need  mot  accept  counsel's  language  in  framing  lnstructioms  nor 
repeat  those  already  given. 

Approved  in  Perry  v.  Cobb,  4  Ind.  Ter.  726,  76  S.  W.  292,  applying 
principle;  Holt  v.  United  States,  218  U.  S.  253,  20  Ann.  Oas.  1138,  54 
L.  Ed.  1030,  31  Sup.  Ct.  2,  upholding  instruction  given  as  to  reasonable 
doubt ;  Carroll  v.  United  States,  154  Fed.  432,  83  C.  C.  A.  245,  holding 
charge  as  to  inclosure  of  public  lands  held  free  from  error;  People  v. 
Linares,  142  Cal.  20,  75  Pac.  309,  holding  modification  of  requested 
instruction  that  law  presumes  defendant  innocent  not  erroneous;  State 
v.  Sailor,  130  Minn.  86,  153  N.  W.  272,  holding  court  need  not  chaise 
that  jury  is  exclusive  judge  of  evidence. 

Instructions  tending  to  mislead  jury  should  be  refused. 
Approved  in  Price  v.  United  States,  218  Fed.  153,  L.  R.  A.  1915R 
1070,  132  C.  C.  A.  1,  and  Chambliss  v.  United  States,  218  Fed.  160, 132 
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C.  C.  A.  112,  both  refusing  to  instruct  that  court  presumes  good  char- 
acter of  accused;  Blanton  v.  United  States,  213  Fed.  326,  130  C.  C.  A. 
22,  refusing  to  instruct  that  circumstantial  evidence  should  be  cautiously 
considered;  Spurr  v.  United  States,  87  Fed.  706,  31  C.  C.  A.  202,  in- 
structions singling  out  particular  circumstances  rightly  refused  as  mis- 
leading; McDuffee  v.  State,  55  Fla.  131,  132,  46  South.  723,  724,  holding 
court  may  refuse  to  instruct  that  presumption  of  innocence  is  evidence 
in  favor  of  accused ;  State  v.  Hoff,  29  N.  D.  420,  150  N.  W.  932,  hold- 
ing fact  that  portion  of  instruction  was  inaccurate  is  immaterial;  Cul- 
pepper v.  State,  4  Okl.  Cr.  110, 140  Am.  St.  Rep.  668,  81  L.  B.  A.  (N.  S.) 
1166,  111  Pac.  682,  holding  court  cannot  instruct  specially  regarding 
credibility  of  accused;  dissenting  opinion  in  Barley  v.  State,  168  Ala. 
24,  53  South.  392,  majority  holding  court  should  instruct  jury  that  de- 
fendant enters  trial  with  presumption  of  innocence. 

Charge  as  to  what  constitutes  false  entry,  under  section  5809  of  the 
Bevised  Statutes,  held  proper. 

Approved  in  United  States  v.  Martindale,  146  Fed.  295,  indictment 
under  Rev.  Stats.,  §  5209,  charging  bank  officer  with  drawing  checks  on 
bank  when  he  had  no  money  on  deposit,  will  not  admit  evidence  that 
his  apparent  credit  on  books  had  been  created  by  previous  false  entry 
which  was  separate  offense  under  that  act;  McKnight  v.  United  States, 
97  Fed.  213,  38  C.  C.  A.  115,  upholding  count  in  indictment,  charging 
that  defendant  as  national  bank  president  caused  false  entry  to  be  made 
in  books  in  absence  of  application  for  bill  of  particulars,  though  it  does 
not  show  manner  in  which  defendant  "caused"  entry  to  be  made;  Peters 
v.  United  States,  94  Fed.  134,  36  C.  C.  A.  105,  indictment,  charging 
procurement  of  false  entries  by  clerks  under  defendant's  control,  is  good. 

Criminal  liability  of  officer  of  national  bank  for  making  false  entries 
in  books  or  reports.    Note,  20  Ann.  Gas.  947,  948. 

Criminal  liability  of  officer  of  national  bank  for  misapplication  of 
funds  of  bank.    Note,  21  Ann.  Gas.  890,  893. 

Guilty  latent  is  determinable  from  facts  and  circumstances  at  time 
of  act. 

Approved  in  McKnight  v.  United  States,  111  Fed.  736,  49  C.  C.  A.  594, 
holding  in  prosecution,  under  Rev.  Stats.,  §  5209,  for  embezzlement  by 
national  officer  intent  to  injure  or  defraud  is  essential  element  of  the 
offense. 

Law  of  mercantile  agencies.    Note,  Ann.  Gas.  1916D,  761. 

165  U.  S.  §8-107,  41  L.  Ed.  632,  17  Sup.  Ot  265,  SCOTT  y.  DONALD. 
Suit  for  injuries  done  under  color  of  office  is  not  against  State. 
Approved  in  Murray  v.  Wilson  Distilling  Co.,  213  U.   S.  157,  159, 
53  L.  Ed.  746,  29  Sup.  Ct.  465,  holding  suit  against  commission  appointed 
XVH— 53 
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to  wind  up  affairs  of  State  dispensary  was  suit  against  State;  Southern 
Ry.  Co.  v.  McNeill,  155  Fed.  771,  774,  and  Ex  parte  Young,  209  U.  S. 
152,  14  Ann.  Gas.  764,  13  L.  R.  A.  (N.  S.)  932,  52  L.  Ed.  726,  28  Sup.  Ct. 
441,  both  holding  suit  to  enjoin  attorney  general  from  enforcing  statute 
is  not  suit  against  State;  Prout  v.  Starr,  188  U.  S.  543,  47  L.  Ed.  587, 
23  Sup.  Ct.  400,  holding  suit  against  Nebraska  board  of  transportation 
to  enjoin  enforcement  of  rate  schedule  is  not  suit  against  State;  Louis- 
ville etc.  R.  Co.  v.  Bosworth,  209  Fed.  390,  allowing  suit  against  State 
board  of  valuation  and  assessment;  Michigan  R.  R.  Tax  Cases,  138  Fed. 
229,  suit  against  auditor-general  to  enjoin  collection  of  taxes  under  State 
laws  not  suit  against  State;  State  v.  Chicago  etc.  R.  R.  Co.,  61  Neb. 
549,  85  N.  W.  557,  holding  Federal  court  cannot  enjoin  attorney  general 
from  suing  for  penalties  claimed  by  State  under  maximum  freight  law 
of  1899,  section  9 ;  Jaro  v.  Holstein,  73  S.  C.  113,  52  S.  E.  871,  in  action 
against  constable  for  property  he  had  seized  under  contraband  liquor 
law,  State  not  necessary  party;  dissenting  opinion  in  International 
Postal  Supply  Co.  v.  Bruce,  194  U.  S.  610,  48  L.  Ed.  1189,  24  Sup.  Ct 
820,  majority  holding  suit  by  patentee  of  stamp-canceling  and  post- 
marking machine  to  enjoin  use  by  postmaster  of  infringing  machines, 
being  suit  against  United  States  could  not  be  maintained. 

Under  authority  of  principal  case,  following  have  been  held  not  suite 
against  State :  Tindal  v.  Wesley,  167  U.  S.  220,  42  L.  Ed.  148, 17  Sup.  Ct. 
776,  against  individuals,  to  recover  possession  of  land,  defendant  assert- 
ing possession  under  State  authority;  Smyth  v.  Ames,  169  U.  S.  519, 
42  L.  Ed.  889,  18  Sup.  Ct.  423,  against  State  officers,  to  prevent  enforce- 
ment of  unconstitutional  enactment;  Mutual  Life  Ins.  Co.  v.  Boyle, 
82  Fed.  711,  suit  to  compel  superintendent  of  insurance  to  issue  cer- 
tificate is  not  against  State ;  Scottish  etc.  Ins.  Co.  v.  Herriott,  109  Iowa, 
610,  77  Am.  St.  Rep.  550,  80  N.  W.  666,  by  foreign  insurance  company 
against  State  treasurer  to  recover  taxes. 

Distinguished  in  Western  Union  Tel.  Co.  v.  Myatt,  98  Fed.  357,  hold- 
ing suit  in  Federal  court  against  Kansas  court  of  visitation  and  State 
solicitor  to  enjoin  enforcement  of  rates  is  not  suit  against  State;  Fitts 
v.  McGhee,  172  U.  S.  529,  43  L.  Ed.  541,  19  Sup.  Ct.  274,  against  State 
officers,  to  enjoin  enforcement  of  law  reducing  tolls ;  Ball  v.  Rutland  R.  R., 
93  Fed.  518,  stockholder's  suit  to  enjoin  State  attorney  from  proceeding 
under  statute;  dissenting  opinion  in  Ex  parte  Young,  209  U.  S.  191,  14 
Ann.  Gas.  764, 13  L.  R.  A.  (N.  S.)  932,  52  L.  Ed.  742,  24  Sup,  Ct.  441,  ma- 
jority holding  suit  to  enjoin  attorney  general  from  enforcing  statute  is 
not  suit  against  State ;  dissenting  opinion  in  South  Dakota  v.  North  Car- 
olina, 192  U.  S.  331,  48  L.  Ed.  466,  24  Sup.  Ct.  282,  majority  upholding 
Supreme  Court's  jurisdiction  over  action  by  one  State  against  another  to 
compel  payment  of  its  bonds  held  by  former  and  secured  by  stock  belong- 
ing to  that  State, 
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Suit  to  enjoin  enforcement  of  statute  by  State  officer  as  suit  against 
State  within  constitutional  prohibition.  Note,  14  Ann.  Oas.  792, 
793. 

When  action  against  officers  deemed  against  State.  Note,  44  L.  B. 
A.  (N.  S.)  225. 

Supreme  Court  will  decide  all  questions  in  case  from  Circuit  Court 
where  constitutionality  of  State  law  is  involved. 

Approved  in  Manigault  v.  S.  M.  Ward  &  Co.,  123  Fed.  712,  upholding 
jurisdiction  of  suit,  as  arising  under  Constitution,  where  it  appears 
from  bill  that  claim  is  made  in  good  faith  that  statute  under -which 
defendant  is  proceeding  to  do  acts  sought  to  be  enjoined  violates  Fed- 
eral Constitution,  though  other  grounds  of  invalidity  are  also  alleged; 
Louisville  Trust  Co.  v.  Stone,  107  Fed.  309,  46  C.  C.  A.  299,  holding 
where  Federal  jurisdiction  properly  invoked  for  relief  against  discrimi- 
nating assessment,  jurisdiction  will  be  retained  to  administer  other 
relief  where  complaint  fails  to  show  discrimination;  Ex  parte  Jacobi, 
104  Fed.  631,  holding  Circuit  Court  of  Appeals  has  no  jurisdiction  of 
appeal  from  Circuit  Court  decision  on  habeas  corpus  where  constitu- 
tional question  involved ;  Dawson  v.  Columbia  Ave.  Saving  Fund  etc.  Co., 
102  Fed.  206,  42  C.  C.  A.  258,  holding,  under  act  of  February  18, 1895,  ap- 
peal does  not  lie  to  Circuit  Court  of  Appeals  from  order  granting  injunc- 
tion in  case  involving  application  and  construction  of  Federal  Constitution 
*  with  reference  to  municipal  ordinances  >  Holt  v.  Indiana  Mfg.  Co.,  80  Fed. 
4,  25  C.  C.  A.  301,  appeal  of  suit  between  co-citizens  to  enjoin  State  tax 
on  patent  rights  must  be  to  Supreme  Court  direct;  Illinois  Cent.  R.  R. 
v.  Adams,  93  Fed.  856,  35  C.  C.  A.  635,  suit  involving  construction  of 
Constitution  '  is  not  within  appellate  jurisdiction  of  Circuit  Court  of 
Appeals;  City  of  St.  Louis  v.  United  Rys.  Co.,  263  Mo.  431,  174  S.  W. 
86,  holding  Federal  court  will  take  jurisdiction  of  suit  to  enjoin  munici- 
pal ordinance. 

Damages  are  compensation  allowed  by  law  for  injury;  exemplary  dam- 
ages are  allowable  where  motive  is  eviL 

Approved  in  Wiley  v.  Sinkler,  179  U.  S.  65,  45  L.  Ed.  88,  21  Sup.  Ct. 
20,  upholding  Circuit  Court's  jurisdiction  over  action  against  State  elec- 
tion officers  for  damages,  alleged  to  exceed  two  thousand  dollars,  for 
refusing  plaintiff's  vote  for  member  of  Congress;  "Robinson  v.  Van 
Hooser,  196  Fed.  625,  116  C.  C.  A.  294,  allowing  punitive  damages  in 
action  of  conspiracy;  Pennsylvania  Sugar  R.  Co.  v.  American  Sugar  R. 
Co.,  166  Fed.  260,  92  C.  C.  A.  318,  holding  suit  under  Anti-trust  Act 
will  not  be  defeated  because  plaintiff  is  not  actually  engaged  in  busi- 
ness; Woldson  v.  Larson,  164  Fed.  549,  90  C.  C.  A.  422,  holding  exem- 
plary damages  are  recoverable  in  action  for  alienation  of  affections; 
Otto  Kuehne  Preserving  Co.  v.  Allen,  148  Fed.  670,  8  Ann.  Cas.  746, 
78  C.  C.  A.  418,  exemplary  damages  in  action  under  statute  for  wrongful 
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death  caused  by  negligence  not  allowable;  Times  Pub.  Co.  v.  Carlisle, 
94  Fed.  769,  36  C.  C.  A.  475,  whether  or  not  exemplary  damages  should 
be  allowed  for  libel  is  question  for  jury ;  Cowen  v.  Winters,  96  Fed.  935, 
37  C.  C.  A.  628  (affirming  90  Fed.  103),  allowing  exemplary  damages 
where  railroad  repudiated  ticket  and  ejected  passenger;  Iaeger  v.  Met- 
calf,  11  Ariz.  292,  94  Pac.  1097,  holding  exemplary  damages  may  be 
awarded  for  wanton  assault;  R^hyne  v.  Turley,  37  Okl.  162,  131  Pac.  696, 
holding  where  damages  are  result  of  passion  and  prejudice,  court  will 
set  aside  verdict;  dissenting  opinion  in  St.  Louis  ttc.  Ry.  Co.  v.  Stamps, 
84  Ark.  253,  104  S.  W.  1119,  majority  allowing  exemplary  damages  for 
wrongful  death  of  watchman. 

Exemplary  damages  are  allowable  for  intentional,  malicious  and  re- 
peated interference  with  constitutional  rights. 

Approved  in  American  Lead  Pencil  Co.  v.  Davis,  108  Tenn.  256,  66 
S.  W.  1130,  upholding  submission  to  jury  in  action  for  injury  to  child 
by  its  negligent  exposure  to  dangerous  machinery  of  question  of  allow- 
ance of  exemplary  damages. 

Where  declaration  claims  jurisdictional  amount,  fact  that  recovery  is 
less  does  not  oust  jurisdiction. 

Approved  in  Smithers  v.  Smith,  204  U.  S.  642,  51  L  Ed.  660,  27  Sup. 
Ct.  297,  holding  court  will  not  dismiss  where  value  of  land  is  found  to 
be  less  than  that  alleged;  North  American  Transportation  etc.  Co.  v. 
Morrison,  178  U.  S.  267,  44  L.  Ed.  1063,  20  Sup.  Ct.  871,  holding  where 
plaintiff  asserts  as  his  cause  of  action  claims  which  he  cannot  be  legally 
permitted  to  sustain  by  evidence,  mere  ad  damnum  clause  will  not  confer 
jurisdiction;  Ohman  v.  City  of  New  York,  168  Fed.  961,  holding  com- 
plaint not  stating  actual  damages,  nominal  damages  can  only  be  re- 
covered, and  jurisdictional  fact  is  not  alleged;  Board  of  Trustees  of 
Whitman  College  v.  Berry  man,  156  Fed.  115,  holding  in  suit  to  restrain 
collection  of  taxes,  value  of  right  is  amount  in  dispute;  State  Bank  of 
Chicago  v.  Cox,  143  Fed.  92,  74  C.  C.  A.  285,  upholding  Federal  jurisdic- 
tion where  declaration  claimed  and  verdict  awarded  more  than  two 
thousand  dollars ;  Eunkel  v.  Brown,  99  Fed.  594,  39  C.  C.  A.  665,  holding 
amount  in  dispute  for  jurisdictional  purposes  in  Federal  court  is  deter- 
mined by  amount  claimed  for  plaintiff  in  his  pleading  in  good  faith, 
though  such  claim  is  made  under  mistake  of  fact  as  subsequently  shown 
by  evidence;  Stillwell-Bierce  &  Smith- Vaile  Co.  v.  Williamston  Oil  etc. 
Co.,  80  Fed.  70,  court  has  jurisdiction,  although  defendant  sets  up  pay- 
ment reducing  sum  below  jurisdictional  amount,  questions  of  law  being 
disputed ;  dissenting  opinion  in  Giles  v.  Harris,  189  U.  S.  492,  47  L.  Ed. 
914,  23  Sup.  Ct.  648,  majority  denying  jurisdiction  of  Circuit  Court  over 
suit  by  colored  man  to  compel  board  of  registrars  to  enroll  name  upon 
voting  lists  under  State  Constitution  alleged  to  be  contrary  to  Federal 
Constitution. 
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South  Carolina  Dispensary  Act  interferes  with  interstate  commerce  and 
cannot  be  sustained  as  inspection  law. 

Approved  in  Atkinson  v.  Southern  Express  Co.,  94  S.  C.  447,  48 
L.  R.  A.  (N.  S.)  349,  78  S.  E.  517,  applying  rule ;  Carolina  Glass  Co.  v. 
South  Carolina,  240  U.  S.  307,  60  L.  Ed.  660,  36  Sup.  Ct.  294,  discussing 
claims  arising  out  of  Dispensary  Act;  Savage  v.  Jones.  225  U.  S.  525, 
56  L.  Ed.  1191,  32  Sup.  Ct.  715,  upholding  Indiana  act  of  1907,  provid- 
ing for  inspection  and  regulation  of  sales  of  concentrated  commercial 
feeding  stuffs;  Heymann  v.  Southern  Ry.  Co.,  203  U.  S.  275,  277,  51 
L.  Ed.  180,  181,  27  Sup.  Ct.  104,  holding  placing  shipment  of  liquors  in 
carrier's  warehouse  did  not  place  them  under  jurisdiction  of  State; 
Smith  v.  St.  Louis  &  Southwestern  R.  R.  Co.,  181  U.  S.  255.  45  L.  Ed. 
850,  21  Sup.  GL  605,  upholding  Rev.  Stats.  Tex.  1895,  art.  5045,  relating 
to  stock  quarantine;  Southern  Ry.  Co.  v.  Greensboro  Ice  etc.  Co.,  134 
Fed.  91,  order  of  State  corporation  commission  directing  railroad  to 
place  cars  of  coal  shipped  into  the  State  on  certain  track  for  unloading, 
as  requested  by  consignee,  invalid;  Pabst  Brewing  Co.  v.  Crenshaw, 
120  Fed.  152,  upholding  Mo.  Sess.  Laws  1899,  p.  228,  relating  to  inspec- 
tion of  beer;  Stubbs  v.  People,  40  Colo.  420,  431, 122  Am.  St.  Rep.  1068, 
13  Ann.  Caa.  1025,  11  L.  R.  A.  (N.  S.)  1071,  90  Pac.  1115,  1119,  holding 
State  cannot  prohibit  importation  of  dock-tailed  horses;  State  v.  Han- 
aphy,  117  Iowa,  20,  90  N.  W.  603,  holding  where  traveling  solicitor, 
whose  principal  was  engaged  in  business  in  Illinois,  sent  order  for  liquor 
to  principal  subject  to  latter 's  approval  and  liquor  sent  direct  to  buyer, 
salesman  not  subject  to  prosecution;  Sloman  v.  William  D.  C.  Moebs 
Co.,  139  Mich.  336,  102  N.  W.  856,  contract  made  in  Michigan  for  goods 
to  be  shipped  in  original  package  from  another  State  into  Michigan  and 
there  delivered  was  interstate  commerce ;  People  v.  Buffalo  Fish  Co.,  164 
N.  Y.  102,  79  Am.  St.  Rep.  627,  58  N.  E.  37,  holding  void  Laws  1892, 
c.  488,  §§  110,  112,  making  it  misdemeanor  to  catch,  kill  or  have  pos- 
session of  certain  kinds  of  fish  during  certain  seasons,  in  so  far  as  it 
affects  imported  fish;  Chicago  etc.  Ry.  Co.  v.  Beatty,  34  Okl.  332,  42 
L.  R.  A.  (N.  S.)  984,  126  Pac.  738,  holding  State  may  impose  penalty 
of  one  dollar  per  day  for  failure  to  furnish  cars;  State  v.  Eighteen 
Casks  of  Beer,  24  Okl.  791,  793,  796,  801,  25  L.  R.  A.  (N.  S.)  492,  104 
Pac.  1095,  1096,  1097,  1099,  holding  liquor  imported  for  purpose  of 
barter  may  be  seized  when  delivered  at  station;  McCord  v.  State,  2  Okl. 
Cr.  224,  229,  101  Pac.  284,  286,  and  Hudson  v.  State,  2  Okl.  Cr.  183, 
101  Pac.  278,  both  holding  shipment  retains  its  interstate  character 
until  delivered  at  home  of  consignee;  Smith  v.  Lafar,  67  S.  C.  496,  46 
S.  E.  334,  action  lies  against  constable  for  seizing  liquors  while  in 
transit  to  plaintiff  from  another  State  for  his  own  use;  St.  Louis  etc. 
Ry.  Co.  v.  Smith,  20  Tex.  Civ.  460,  49  S.  W.  631,  upholding  Texas  live- 
stock law  and  regulations  thereunder  of  State  livestock  sanitary  com- 
mission; Moore  v.  Bahr,  82  Fed.  21,  dealer,  citizen  of  another  State, 
may  store  liquor  in  South  Carolina  for  purposes  of  sale;  dissenting 
opinion  in  Rhodes  v.  Iowa,  170  U.  S.  433,  42  L.  Ed.  1099,  18  Sup.  Ct. 
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672,  arguendo ;  dissenting  opinion  in  State  v.  Chastian,  49  S.  C.  180,  27 
S.  E.  7,  majority  upholding  provision  rendering  keeping  unstamped 
liquor  illegal ;  dissenting  opinion  in  State  v.  Holleyman,  55  S.  C.  '228, 
229,  45  L.  R.  A.  572,  578,-  31  S.  E.  367,  majority  upholding  prohibition 
of  handling  liquor  in  night-time  by  owners;  Vance  v.  W.  A.  Vander- 
cook  Co.,  170  U.  S.  441,  443,  42  L.  Ed.  1102,  18  Sup.  Ct  675,  676  (see 
dissenting  opinion  in  170  U.  S.  459,  467,  42  L.  Ed.  1108,  1111,  18  Sup. 
Ct.  682,  685),  arguendo. 

Distinguished  in  Vance  v.  W.  A.  Vandercook  Co.,  170  U.  S.  452,  453, 
42  L.  Ed.  1105,  1106,  18  Sup.  Ct.  679,  680  (see  dissenting  opinion  in 
170  U.  S.  464,  42  L.  Ed.  1110,  18  Sup.  Ct.  684),  reversing  80  Fed.  793, 
upholding  South  Carolina  dispensary  law  of  1897,  except  as  depriving 
nonresidents  of  right  to  import;  State  v.  Harboume,  70  Conn.  492,  66 
Am.  St.  Rep.  131,  40  L.  R.  A.  610,  40  Atl.  182,  upholding  prohibition 
of  business  of  transmitting  bets  to  race- tracks  without  State ;  Plumb 
v.  Christie,  103  Ga.  699,  42  L.  R.  A.  187,  30  S.  E.  764,  upholding  Dis- 
pensary Act  of  1897,  applying  to  certain  counties;  State  v.  Holleyman, 
55  S.  C.  220,  45  L.  R.  A.  569,  31  S.  E.  364  (see  dissenting  opinion  in 
55  S.  C.  235,  45  L.  R.  A.  575,  31  S.  E.  369),  affirming  conviction  of 
defendant  purchasing  liquor  in  another  State  for  own  nse  and  carrying 
it  into  State. 

Constitutionality  of  statutes  granting  exclusive  rights  or  privileges. 
Note,  1  Ann.  Gas.  849. 

Validity  of  statute  forbidding  carrying  liquors  into  prohibition  dis- 
trict.   Note,  17  L.  R.  A.  (N.  S.)  300. 

Power  to  prohibit  or  restrict  one's  using  liquor  or  having  in  pos- 
session for  use.    Note,  24  L.  R.  A.  (N.  S.)  175. 

Act  of  1890,  subjecting  imported  liquors  to  State  police  power,  con- 
templates equality  of  treatment. 

Approved  in  Crescent  Liquor  Co.  v.  Piatt,  148  Fed.  896,  holding  void 
statute  imposing  penalty  on  agent  of  carrier  who  should  deliver  liquors 
to  any  person  unless  such  person  has  liquor  license,  or  is  bona  fide  con- 
signee who  has  ordered  same  for  own  use;  Meyer,  Jossen  &  Co.  v.  City 
of  Mobile,  147  Fed.  844,  license  tax  on  dealers  in  beer  not  invalid  as 
applied  to  sale  of  beer  in  the  bottles  in  which  it  was  imported  from 
another  State;  State  v.  Grier,  4  Boyce  (Del.),  374,  88  Atl.  600,  holding 
State  may  prohibit  interstate  shipments  into  local  option  territory; 
Southern  Ry.  Co.  v.  Heymann,  118  Ga.  618,  45  S.  E.  492,  holding  liquors 
deposited  in  carrier's  warehouse  are  " within' 9  State;  State  v.  Lowry, 

166  Ind.  380,  383,  398,  9  Ann.  Oas.  350,  4LR.A  (N.  S.)  528,  77  N.  E. 
730,  731,  736,  holding  State  could  not  prohibit  importation  of  cigarettes 
in  original  packages;  Commonwealth  v.  Mixer,  207  ^(ass.  145,  20  Ann. 
Oafl.  1152,  31  L.  R.  A.  (N.  S.)  467,  93  N.  E.  251,  upholding  law  requir- 
ing shipments  of  liquor  to  be  labeled;  Commonwealth  v.  People's  Ex- 
press Co.,  201  Mass.  574,  131  Am.  St.  Rep.  416,  88  N.  E.  423,  holding 
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State  could  not  require  license  from  express  company  making  interstate 
shipments  of  liquor;  State  v.  Parker  Distilling  Co.,  236  Mo.  315,  326, 
139  S.  W.  482,  486,  holding  State  may  impose  license  on  dealers  in 
intoxicating  liquor;  High  v.  State,  2  Okl.  Cr.  168,  169,  171,  28  L.  R.  A. 
(N.  S.)  162,  101  Pac.  117, 118, 119,  holding  carrying  intoxicating  liquors 
from  station  to  home  of  consignee  is  part  of  interstate  commerce;  State 
v.  Zophy,  14  S.  D.  125,  86.  Am.  St.  Rep.  745,  84  N.  W.  393,  holding  void 
Sess.  Laws  1897,  c.  72,  imposing  tax  on  parties  without  State  who  have 
wholesale  establishments  within  State,  and  providing  that  local  manufac- 
turers shall  pay  license  and  be  exempt  from  wholesaler's  license;  State 
v.  Smith,  61  W.  Va.  341,  56  S.  E.  533,  holding  carrier  may  show  that 
in  taking  liquor  for  shipment  there  was  bona  fide  belief  that  consignee 
ordered  same;  United  States  v.  Hopkins,  82  Fed.  540,  Kansas  City  Live- 
stock Exchange  is  an  illegal  combination  restraining  trade;  dissenting 
opinion  in  Vance  v.  W.  A.  Vandercook  Co.,  170  U.  S.  460,  42  L.  Ed. 
1108,  18  Sup.  Ct.  682,  majority  reversing  80  Fed.  790,  and  holding  since 
act  of  1890,  receiver  of  intoxicants  from  another  State  cannot  sell  in 
defiance  of  State  law;  dissenting  opinion  in  Pfeifer  &  Co.  v.  Israel,  161 
N.  C.  418,  77  S.  E.  424,  majority  holding  notes  given  for  unlawful  sale 
of  liquor  are  not  enforceable;  dissenting  opinion  in  Pabst  Brewing  Co. 
v.  Crenshaw,  198  U.  S.  43,  49  L.  Ed.  936,  25  Sup.  Ct.  552,  majority 
upholding  State  inspection  law  subjecting  to  certain  provisions  all 
liquors  arriving  in  State.  , 

Distinguished  in  Stevens  v.  State,  61  Ohio  St.  605,  56  N.  E.  479,  hold- 
ing sale  of  beer  as  beverage  in  township  where  local  option  is  in  force, 
in  unbroken  package  by  agent  of  foreign  manufacturer  is  not  without 
operation  of  statute. 

Distinguished  in  following  cases  upholding  respective  laws:  Schollen- 
berger  v.  Pennsylvania,  171  U.  S.  12,  43  L.  Ed.  53,  18  Sup.  Ct.  761, 
upholding  Pennsylvania  statute  prohibiting  sale  of  oleomargarine  as  to 
original  imported  packages;  State  v.  Holleyman,  55  S.  C.  222,  223,  224, 
45  L:  R.  A.  570,  571,  31  S.  E.  365,  to  prohibit  handling. and  hauling  in 
night-time  of  intoxicants  by  owners  thereof  is  within  police  powers; 
St.  Louis  etc.  fty.  Co.  v.  Smith,  20  Tex.  Civ.  App.  460,  49  S.  W.  631, 
law  excluding  diseased  cattle  from  other  States. 

Constitutional    right    to    prohibit    sale    of   intoxicants.    Note,    15 
L.  R.  A.  (N.  S.)  929,  948. 

Act  of  1890  did  not  contemplate  State  law  allowing  only  State  func- 
tionaries to  import  liquors. 

Approved  in  Minneapolis  Brewing  Co.  v.  McGillivray,  104  Fed.  263, 
upholding  S.  D.  Sess.  Laws  1897,  c.  72,  regulating  and  licensing  manufac- 
ture and  sale  of  liquor ;  Racine  Iron  Co.  v.  Mc Commons,  111  Ga.  543,  36 
S.  E.  869,  upholding  license  tax  on  persons  who,  as  traveling  agents  for 
nonresident  principals,  make  executory  contracts  for  sale  of  goods,  and 
who,  when  shipped,  receive  them  in  bulk,  break  original  package,  and 
distribute  them;  State  v.  Hickox,  64  Kan.  658,  659,  68  Pac.  38,  holding 
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void  State  law  placing  substantial  restrictions  on  taking  of  orders  by 
nonresident  salesman  for  intoxicating  liquors  to  be  purchased  in  and  im- 
ported from  another  State,  where  such  orders  are  subject  to  approval  or 
rejection  of  nonresident  merchant ;  Vance  v.  W.  A.  Vandercook  Co.,  170 
U.  S.  448,  42  L.  Ed.  1104,  18  Sup.  Ct.  678,  Dispensary  Act  of  1897  is 
unconstitutional  so  far  as  it  compels  resident,  purchasing  for  own 
use,  to  communicate  through  State  chemist;  State  v.  Holleyman,  55 
S.  C.  219,  45  L.  R.  A.  569,  31  S.  E.  363,  collecting  cases  on  liquor  laws 
as  interfering  with  commerce. 

Monopoly  created  by  South  Carolina  dispensary  law  Is  not  such  in  the 
odious  sense. 

Approved  in  Guy  v.  Commissioners  of  Cumberland  County,  122  N.  C. 
474,  29  S.  E.  772,  upholding  dispensary  law. 

Functions  of  court  and  jury  in  allowance  of  exemplary  damages  for 
libel  or  slander.    Note,  14  Ann.  Gas.  823. 

Miscellaneous.  Cited  in  Scott  v.  Donald,  165  U.  S.  117,  41  L.  EcL 
655,  17  Sup.  Ct.  265,  referring  to  dissenting  opinion. 

165  U.  8.  107-117,  41  L.  Ed.  648,  17  Sup.  Ot.  262,  SCOTT  y.  DONALD. 
Suit  for  injuries  done  under  color  of  office  is  not  against  State. 
Approved  in  McNeill  v.  Southern  Ry.  Co.,  202  U.  S.  559,  50  L.  Ed. 
1147,  26  Sup.  Ct.  722  (affirming  Southern  Ry.  Co.  v.  Greensboro  etc. 
Coal  Co.,  134  Fed.  93),  holding  suit  to  enjoin  State  corporation  commis- 
sion from  enforcing  its  orders  against  railway  company  on  ground  of 
violation  of  Federal  Constitution  not  suit  against  State;  Coulter  v. 
Weir,  127  Fed.  905,  62  C.  C.  A.  429,  holding  suit  against  State  creditor 
to  enjoin  collection  of  franchise  tax  is  suit  against  State;  Starr  v.  Chi- 
cago etc.  Ry.  Co.,  110  Fed.  7,  holding  suit  to  enjoin  Nebraska  board  of 
transportation  from  enforcing  rate  schedule  is  not  suit  against  State. 

When    action    against    officers    deemed    against    State.    Note,   44 
L.  R.  A.  (N.  S.)  225. 

Circuit  Court  will  restrain  State  officer  from  executing  statute  which 
would  impair  constitutional  rights. 

Approved  in  Savage  v.  Jones,  225  U.  S.  521,  56  L.  Ed.  1190,  32  Sup. 
Ct.  715,  reduction  in  interstate  sales  of  nonresident  manufacturer  by 
reason  of  Indiana  Act  of  1907,  regulating  sales  of  concentrated  com- 
mercial feeding  stuffs,  affecting  right  of  importing  purchasers  to  sell 
in  original  packages,  which  result  he  can  avoid  only  by  compliance  with 
statute,  gives  him  right  to  attack  act  as  invalid  regulation  of  interstate 
commerce;  Philadelphia  Co.  v.  Stimson,  223  U.  S.  620,  56  L.  Ed.  577, 
32  Sup.  Ct.  340,  holding  injunction  will  lie  to  restrain  Secretary  of  War 
from  commencing  criminal  proceedings  against  one  affected  by  estab- 
lishment of -new  harbor  limits;  Baker  v.  Swigart,  196  Fed.  571,  holding 
suit  to  restrain  levy  of  irrigation  assessment  is  not  suit  against  United 
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States;  McCreery  Engineering  Co.  v.  Massachusetts  Fan  Co.,  195  Fed. 
507,  115  C.  C.  A.  408,  holding  suit  against  county  to  enjoin  infringe- 
ment of  patent  is  not  suit  against  State;  St.  Louis  B.  Co.  v.  Allen,  181 
Fed.  718,  enjoining  enforcement  of  order  of  railroad  commission; 
Fleischman  Co.  v.  Murray,  161  Fed.  160,  holding  suit  against  South 
Carolina  State  dispensary  commission  was  not  one  against  State;  Cen- 
tral of  Georgia  Ry.  Co.  v.  Railroad  Commission,  161  Fed.  968,  enjoin- 
ing enforcement  of  rates  established  by  railroad  commission  of  State  of 
Georgia;  Nashville  etc.  Ry.  Co.  v.  McConnell,  82  Fed.  80,  restraining 
ticket  brokers  from  buying  and  reselling  tickets  to  be  used  in  violation 
of  contracts ;  State  v.  Frost,  113  Wis.  644,  89  N.  W.  919,  holding  removal 
petition  stating  that  amount  involved  therein  exclusive  of  interest  and 
costs  exceeds  the  sum  of  two  thousand  dollars  is  sufficient ;  Duluth  Brew- 
ing etc.  Co.  v.  City  of  Superior,  123  Fed.  356,  59  C.  C.  A.  481,  arguendo. 
Distinguished  in  Pitcock  v.  State,  91  Ark.  548,  134  Am.  St.  Rep.  88, 
121  S.  W.  751,  holding  suit  to  restrain  State  penitentiary  board  from 
violating  contract  for  convict  labor  is  suit  against  State. 

Plaintiff  need  not  postpone  application  to  Circuit  Court  in  equity  until 
injured  to  extent  of  two  thousand  dollars. 

Approved  in  Glenwood  Light  etc.  Co.  v.  Mutual  Light  etc.  Co.,  239  U.  S. 
125,  60  L.  Ed.  176,  36  Sup.  Ct.  32,  holding  in  suit  to  compel  removal  of 
poles  of  power  company,  value  of  right  is  jurisdictional  amount ;  Hunt  v. 
New  York  Cotton  Exchange,  205  U.  S.  336,  51  L.  Ed.  827,  27  Sup.  Ct.  529, 
enjoining  use  of  quotations  on  sales  in  cotton  exchange,  even  though 
value  of  right  fluctuated  with  market;  Jewel  Tea  Co.  v.  Lee's  Summit, 
198  Fed.  534,  holding  in  suit  to  restrain  tax,  value  of  right  is  jurisdic- 
tional amount;  Martin  v.  City  Water  Co.,  197  Fed.  466,  holding  suit  to 
enjoin  water  company  from  installing  meters  was  within  jurisdiction 
of  Federal  courts;  Larabee  v.  Dolley,  175  Fed.  379,  holding  in  suit  by 
stockholder  to  restrain  payment  of  tax  by  bank,  value  of  right  to  bank 
is  jurisdictional  amount;  Chesapeake  &  Delaware  Canal  Co.  v.  Gring, 
159  Fed.  664,  86  C.  C.  A.  530,  applied  in  suit  to  restrain  collection  of 
canal  toll  charges;  Pennsylvania  Co.  v.  Bay,  150  Fed.  772,  sustaining 
bill  by  railroad  against  number  of  different  brokers  to  restrain  them 
from  dealing  in  special  nontransferable  tickets  issued  by  it;  Board  of 
Trade  v.  Cella  Commission  Co.,  145  Fed.  29,  76  N.  C.  C.  A.  28,  sustaining 
suit  by  Chicago  Board  of  Trade  to  enjoin  surreptitious  acquiring  and 
using  of  its  market  quotations;  Louisville  etc.  R.  R.  Co.  v.  Smith,  128 
Fed.  6,  63  C.  C.  A.  1,  holding  in  suit  by  railroad  in  Federal  court  against 
land  owners  to  enjoin  threatened  interference  with  its  use  of  its  right 
of  way  through  their  lands,  value  of  right  sought  to  be  protected  and 
not  value  of  land  constituting  right  of  way  across  defendant's  lands  is 
value  in  controversy;  City  of  Ottumwa  v.  City  Water  Supply  Co.,  119 
Fed.  318,  59  L.  R.  A.  604,  56  C.  C.  A.  219,  holding  in  suit  by  taxpayer 
to  enjoin  city  from  issuing  bonds  claimed  to  be  in  excess  of  constitu- 
tional debt  limit,  power  of  city  to  issue  such  bonds  and  not  tax  to 
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which  complainant  would  be  subjected  is  matter  in  dispute;  Southern 
Express  Co.  v.  Mayor  etc. 'of  Ensley,  116  Fed.  759,  upholding  Federal 
jurisdiction  over  suit  by  foreign  express  company  engaged  in  interstate 
business  against  city  to  restrain  enforcement  of  ordinance  exacting  li- 
cense fee,  where  bill  alleges  value  of  company's  right  to  do  business  in 
such  city  exceeds  two  thousand  dollars,  though  license  fee  is  less; 
Nashville  etc.  Ry.  Co.  v.  McConnell,  82  Fed.  74,  jurisdictional  amount 
in  suit  for  injunction  is  determined  by  value  of  right  to  be  protected: 
Habbison  v.  Allen,  152  N.  C.  722,  68  S.  E.  208,  holding  suit  to  restrain 
waste  on  land  is  within  jurisdictional  amount. 

Injunction  will  not  be  granted  upon  mere  conjecture  that  there  may 
be  numerous  others  in  like  case  with  plaintiff. 

Approved  in  Kirby  v.  Union  Pac.  Ry.  Co.,  51  Colo.  515,  521,  Ann.  Cas. 
1913B,  461,  119  Pac.  1045,  1047,  and  Bitterman  v.  Louisville  etc.  R.  R. 
Co.,  207  U.  S.  228,  12  Ann.  Cas.  693,  52  L.  Ed.  184,  28  Sup.  Ct.  91,  both 
allowing  injunction  against  brokers  dealing  in  reduced  rate  excursion 
tickets. 

Interest,  to  admit  parties  or  allow  court  to  dispense  with  some  of  them 
must  be  in  subject  matter. 

Approved  in  Raich  v.  Truax,  219  Fed.  283,  holding  one  employee  can- 
not sue  for  benefit  of  all  in  seeking  to  set  aside  statute  of  Arizona 
requiring  employment  of  eighty  per  cent  native-borns ;  Pillsbury  etc. 
Flour-Mills  Co.  v.  Eagle,  86  Fed.  629, 41 L.  R.  A.  174,  one  person  being  en- 
titled to  relief  from  fraudulent  competition,  others  with  common  interest 
may  join;  Liverpool  etc.  Ins.  Co.  v.  Clunie,  88  Fed.  167,  equity  may,  in 
single  suit,  determine  rights  of  many  parties  arising  from  common  cause ; 
Turner  v.  Mobile,  135  Ala.  123,  33  South.  146,  holding  where  single 
party  brings  ejectment  against  several  defendants  for  recovery  of 
distinct  lots,  fact  that  claim  of  title  of  plaintiff  in  each  action  is 
same  and  rights  and  defenses  of  defendants  in  each  action  are  similar 
is  no  ground  for  injunction  to  avoid  multiplicity. 

Miscellaneous.  Vance  v.  W.  A.  Vandercook  Co.,  170  U.  S.  441,  42 
L.  Ed.  1102,  18  Sup.  Ct.  675,  wrongly  citing  case  to  rules  laid  down  by 
preceding  case. 

165  XT.  8.  118-144,  41  Ir.  Ed.  655,  17  Sup.  Ot.  290,  MISSOUBI  v.  IOWA 

Report  of  commissioners  appointed  to  define  boundary  line  between 
Missouri  and  Iowa  confirmed. 

Approved  in  Board  of  Commrs.  of  Cook  County  v.  Board  of  Commrs. 
of  Sheridan  County,  17  Wyo.  458,  100  Pac.  670,  determining  boundary 
between  counties. 

165  XX.  8.  144-150,  41  L.  Ed.  664,  17  Sup.  Ot.  253,  HUSSMAN  V.  DT7BHAM. 
Land  is  subject  to  taxation  when  complete  equitable  title  has  passed 
from  United  States. 
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Approved  in  Bothwell  v.  Bingham  County,  237  U.  S.  647,  59  L.  Ed. 
1160,  35  Sup.  Ct.  702,  holding  where  title  to  land  is  in  State  as  trustee 
for  entryman,  same  is  subject  to  taxation ;  Bothwell  v.  Bingham  County, 
24  Idaho,  132,  132  Pac.  974,  and  Johnson  v.  Crook  County,  53  Or.  332, 
133  Am.  St.  Rep.  834,  100  Pac.  295,  both  holding  issuance  of  final  re- 
ceipt by  land  office  renders  land  subject  to  State  taxation;  Bishop  v. 
O'Brien  County,  144  Iowa,  571,  123  N.  W.  353,  holding  party  cannot 
impeach  his  own  title  to  avoid  taxation;  Baltimore  Shipbuilding  &  Dry 
Dock  Co.  v.  Baltimore,  97  Md.  99,  54  Atl.  624,  holding  where  govern- 
ment conveyed  land  to  drydock  company  on  condition  that  government 
could  use  dock  free  of  charge,  and  that  if  land  diverted  to  other  uses 
it  should  revert  to  government,  company's  interest  in  land  was  taxable 
by  State;  State  v.  Itasca  Lumber  Co.,  100  Minn.  357,  111  N.  W.  277, 
holding  land  not  subject  to  State  tax  in  interim  between  location  and 
approval;  Copp  v.  State,  69  W.  Va.  447,  35  L.  R.  A.  (N.  S.)  669,71  S.  E. 
583,  holding  where  legal  title  is  retained  as  security  for  purchase  price, 
land  is  not  subject  to  taxation. 

Exemption  from  taxation  or  assessment  of  lands  owned  by  govern- 
mental bodies  or  in  which  they  have  an  interest.  Note,  132  Am. 
St.  Rep.  334,  335,  347. 

Liability  of  State  taxation  of  United  States  property  granted  or 
sold  by  government  but  to  which  government  still  holds  legal  title. 
Note,  11  Ann.  Cas.  392,  393. 

Property  granted  with  reservation  of  title  or  lien  in  favor  of  public 
as  subject  of  taxation.    Note,  35  L.  R.  A.  (N.  S.)  671,  673. 

Mere  certificate  of  location  does  not  render  land  subject  to  State  taxa- 
tion. 

Approved  in  Sargeant  v.  Herrick,  221  U.  S.  407,  55  L.  Ed.  789,  31  Sup. 
Ct.  574,  holding  location  under  military  bounty  land  warrant  does  not 
subject  same  to  taxation. 

Under  Iowa  tax  law,  there  1*  no  privity  between  holder  of  fee  and 
claimant  under  tax  title. 

Approved  in  Sullivan  v.  Van  Kirk  Land  etc.  Co.,  124  Ala.  236,  26 
South.  928,  holding  no  title  passed  by  act  of  Congress  of  September 
29,  1890,  relative  to  forfeiture  of  railroad  lands,  to  purchaser  of  said 
lands,  by  tax  sale  or  deed  made  thereunder;  State  v.  Harman,  57  W.  Va. 
458,  50  S.  E.  833;  where  tax  sale  void,  payment  of  taxes  by  tax  purchaser 
will  not  prevent  land  being  forfeited  to  State  for  former  owner's  failure 
to  keep  it  on  tax-book  in  his  name  for  five  years. 

Title  by  relation  extends  no  further  back  than  to  inception  of  equi- 
table right. 

Approved  in  Carter  v.  Ruddy,  166  U.  S.  495,  41  L.  Ed.  1091,  17  Sup. 
Ct.  641,  certificate  will  not  support  ejectment;  Evans  v,  Durango  etc. 
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Coal  Co.,  80  Fed.  439,  25  C.  C.  A.  531,  patent  will  not  be  held  to  relate 
to  initial  step  where  patentee's  complaint  shows  rights  acquired  thereby 
lost  through  laches ;  Price  v.  Dennis,  159  Ala.  630,  49  South.  250,  holding 
after  location  under  military  bounty  land  warrant,  location  has  equity 
which  cannot  be  defeated  by  issuance  of  patent  to  another;  Jimmerson 
v.  Fordyce  Lumber  Co.,  119  Ark.  416,  178  S.  W.  382,  holding  judgment 
in  action  of  ejectment  is  conclusive  on  parties;  Hart  v.  Delphey,  157 
Iowa,  332, 136  N.  W.  708,  holding  swamp-lands  were  not  subject  to  taxa- 
tion prior  to  sale  by  county;  Wadkins  v.  Producers'  Oil  Co.,  130  La. 
314,  57  South.  939,  holding  where  title  is  perfected  after  death  of  wife, 
such  title  will  not  refer  back  to  community  interest  of  wife;  Rogers 
v.  Clark  Iron  Co.,  104  Minn.  223,  116  N.  W.  749,  applying  rule  in  suit 
involving  title  to  land  under  soldier's  additional  homestead ;  Martyn  v. 
Olson,  28  N.  D.  323,  324,  L.  R.  A.  1915B,  681,  '148  N.  W.  835,  holding 
mortgage  given  by  entryman,  before  final  proof  is  made,  is  not  lien  on 
land;  Stoneroad  v.  Beck,  16  N.  M.  774,  120  Pac.  906,  holding  title  to 
patent  does  not  vest  on  confirmation  of  report  by  surveyor-general. 

Invalid  tax  deed  as  color  of  title.    Note,  11  L.  R.  A.  (N.  S.)  778. 

Purchaser  at  tax  sale  buys  at  his  peril. 
Approved  in  Le  Marchal  v.  Tegarden,  175  Fed.  692,  99  C.  C.  A.  236, 
holding  tax  sale  of  land,  title  to  which  was  still  in  United  States,  con- 
veyed no  titfe  to  purchaser;  Lucas  v.  Purdy,  142  Iowa,  364,  19  Ann.  Cas. 
974,  24  L.  R.  A.  (N.  S.)  1294,  120  N.  W.  1065,  holding  tax  sale  of  land 
destroys  wife's  right  of  dower;  McMahon  v.  Crean,  109  Md.  665,  71  Atl. 
997,  holding  tax  collector  cannot  execute  deed  for  property  sold  by  his 
predecessors;  Textor  v.  Shipley,  86  Md.  438,  38  Atl.  933,  purchaser  at 
tax  sale  acquires  new  title  under  grant  from  sovereign,  extinguishing 
prior  encumbrances;  State  v.  West  Branch  Lumber  Co.,  64  W.  Va.  697, 
63  S.  E.  382,  holding  tax  deed  becomes  conclusive  after  lapse  of  five 
years. 

Ignorance  of  one's  rights  as  a  ground  of  relief.    Note,  55  Am.  St. 
Rep.  506. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  522. 

Miscellaneous.  Cited  in  dissenting  opinion  in  Robinson  v.  Lundrigan, 
178  Fed.  240,  244,  101  C.  C.  A.  590,  majority  holding  where  certificate 
of  land  office  proves  invalid,  purchaser  may  perfect  -title  by  paying 
government  price  for  land;  dissenting  opinion  in  Smith  v.  Mitchell, 
69  W.  Va.  518,  Ann.  Cas.  1913B,  588,  72  S.  E.  770,  majority  holding 
Senate  cannot  seek  return  of  bill  after  it  has  passed  same  and  sent 
it  back  to  House. 
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165  U.  8.  150-168,  41  L.  Bd.  666,  17  Sup.  Ot.  256,  GULF  ETC.  ST.  CO.  v. 
ELLIS. 

Statute  requiring  railroads  to  pay  costs  to  parties  recovering  against 
them  denies  equal  protection. 

Approved  in  Atchison  etc.  Ry.  Co.  v.  Vosburg,  238  U.  S.  58,  L.  R.  A. 
1915E,  953,  59  L.  Ed.  1200,  35  Sup.  Ct.  675,  annulling  statute  allowing 
attorney's  fees  in  suit  for  failure  to  furnish  cars;  Southern  Ry.  Co.  v. 
Greene,*  216  U.  S.  413,  417,  17  Ann.  Oas.  1247,  54  L.  Ed.  540,  542,  30 
Sup.  Ct.  287,  refusing  to  uphold  State  franchise  tax  imposed  on  foreign 
corporations;  Seaboard  Air  Line  Ry.  Co.  v.  Seegers,  207  U.  S.  77,  52 
L.  Ed.  110,  28  Sup.  Ct.  28,  upholding  law  providing  penalty  of  fifty 
dollars  for  failure  of  carrier  to  adjust  claim  within  forty  days;  Ivy 
v.  Western  Union  Tel.  Co.,  165  Fed.  374,  upholding  law  making  telegraph 
companies  liable  for  mental  anguish;  Seaboard  Air  Line  Ry.  Co.  v. 
Railroad  Commission,  155  Fed.  799,  annulling  statute  which  forfeited 
rights  of  foreign  corporations  seeking  removal  of  cause;  People  of 
State  of  New  York  v.  Bennett,  113  Fed.  519,  upholding  Laws  N.  Y. 
1895,  c.  570,  providing  that  anyone  recording  wager  by  memorandum 
shall  not  be  punished  criminally  if  he  makes  record  on  certain  race- 
courses authorized  by  the  act,  but  shall  be  punished  if  he  makes  it  else- 
where ;  Niagara  Fire  Ins.  Co.  v.  Cornell,  110  Fed.  821,  holding  void  Neb. 
Laws,  1897,  c.  79,  defining  trusts  and  declaring  them  illegal;  William- 
son v.  Liverpool,  etc.,  Ins.  Co.,  105  Fed.  32,  upholding  Rev.  Stats.  Mo. 
1899,  §  8012,  allowing  damages  and  attorney's  fees  against  insurance 
company  failing  to  pay  loss;  Merchants'  Life  Assn.  v.  Yoakum,  98  Fed. 
263,  264,  268,  39  C.  C.  A.  56,  upholding  Tex.  Rev.  Stats.  1895,  art, 
3071,  subjecting  life  insurance  companies  failing  to  pay  loss  within  time 
specified  in  policy,  to  penalty,  but  not  applying  same  to  other  kinds  of 
insurance;  Builders'  Supply  Depot  v.  O'Connor,  150  Cal.  269,  271,  119 
Am.  St  Rep.  193, 11  Ann.  Cas.  712,  17  L.  R.  A.  (N.  S.)  909,  88  Pac.  983, 
984,  refusing  to  allow  fee  in  suit  to  foreclose  mechanic's  lien;  Johnson 
v.  Goodyear  Min.  Co.,  127  Cal.  16,  78  Am.  St.  Rep.  28,  59  Pac.  308,  hold- 
ing void  Stats.  1897,  p.  231,  compelling  monthly  payment  of  wages 
of  employees  of  corporations;  Phoenix  Ins.  Co.  v.  Hart,  112  Ga.  768, 
38  S.  E.  68,  holding  void  Civ.  Code,  §  2140,  providing  for  recovery  of 
damages  and  attorneys'  fees  in  suits  against  insurance  companies; 
Missouri  State  Life  Ins.  Co.  v.  Lovelace,  1  Ga.  App.  462,  467,  58  S.  E. 
101,  103,  holding  court  will  determine  allowance  of  attorneys'  fees 
according  to  law  of  State  where  contract  to  be  performed;  Cleveland 
etc.  R.  Co.  v.  Schuler,  182  Ind.  59,  L.  R.  A.  1915A,  884,  105  N.  E.  568, 
annulling  law  requiring  railroad  to  pay  discharged  employee  within 
seventy-two  hours;  Duckwall  v.  Jones,  156  Ind.  686,  58  N.  E.  1057,  up- 
holding statute  authorizing  allowance  of  attorney's  fees  in  favor  of 
plaintiff's  attorney  on  foreclosure  of  mechanics'  liens;  State  v.  Mitchell, 
97  Me.  72,  94  Am.  St.  Rep.  484,  53  Atl.  889,  holding  void  Hawkers  and 
Peddlers'  Act  (Laws  1901,  c.  277),  §4,  exempting  therefrom  those  who 
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pay  taxes  on  stock  in  trade  to  amount  of  twenty-five  dollars;  In  re 
Opinion  of  the  Justices,  220  Mass.  632,  108  N.  E.  809,  annulling  law 
prohibiting  railroad  from  discharging  employee  without  hearing;  Brad- 
ford Construction  Co.  v.  Heflin,  88  Miss.  349,  8  Ann.  Oas.  1077,  12 
L.  R.  A.  (N.  S.)  1040,  42  South.  178,  holding  State  could  not  abolish 
fellow-servant  doctrine  as  to  railroad  corporations ;  Thompson  v.  Traders' 
Ins.  Co.,  169  Mo.  30,  68  S.  W.  893,  holding  where  loss  by  fire  occurred 
and  cause  of  action  accrued  before  Rev.  Stats.  1899,  §  8012,  went  into 
effect  attorney's  fees  cannot  be  taxed  against  insurance  company  for 
vexatious  delay  in  paying  policy;  Paddock  v.  Missouri  Pac.  Ry.  Co., 
155  Mo.  537,  56  S.  W.  456,  applying  rule  to  Missouri  statute;  West  v. 
Wabash  R.  R.  Co.,  118  Mo.  App.  433,  94  S.  W.  310,  sustaining  judgment 
for  balance  of  damages  and  costs  after  remission  of  an  attorney's  fee 
illegally  included;  Becker  v.  Hopper,  22  Wyo.  257,  Ann.  Cas.  1916D, 
1041,  138  Pac.  182,  and  Mills  v.  Olsen,  43  Mont.  140,  115  Pac.  36,  both 
refusing  to  allow  fees  in  suit  to  foreclose  mechanic's  lien;  Chicago  etc. 
Ry.  Co.  v.  Mashore,  21  Okl.  286,  17  Ann.  Cas.  277,  96  Pac.  634,  refusing 
to  allow  fees  in  suit  to  recover  for  services  rendered;  New  York  Life 
Ins.  Co.  v.  Orlopp,  25  Tex.  Civ.  290,  61  S.  W.  340,  upholding  statute 
imposing  penalty  and  payment  of  attorney's  fees  on  life  insurance  com- 
panies for  failure  to  pay  loss  within  time  specified  in  policy;  Openshaw 
v.  Halfin,  24  Utah,  430,  91  Am.  St.  Rep.  797,  68  Pac.  139,  holding  void 
Rev.  Stats.,  §  2006,  providing  that  if  mortgagor  fails  to  release  mortgage 
after  satisfaction  thereof,  mortgagor  may  bring  action  to  compel  re- 
lease and  may  recover  costs  including  reasonable  attorney's  fees;  dis- 
senting opinion  in  Fidelity  Mut.  Life  Assn.  v.  Mettler,  185  U.  S.  328, 
330,  331,  336,  46  L.  Ed.  933,  934,  936,  22  Sup.  Ct.  670,  671,  majority 
upholding  Tex.  Rev.  Stats.  1895,  art,  3071,  subjecting  life  insurance  com- 
panies failing  to  pay  loss  within  time  specified  in  policy  to  penalty,  but 
not  applying  same  to  other  kinds  of  insurance;  dissenting  opinion  in 
Dell  v.  Marvin,  41  Fla.  230,  26  South.  191,  majority  upholding  Act  of 
1887,  c.  3747,  §  20,  providing  for  attorney's  fees  when  judgment  shall  be 
rendered  for  plaintiff;  Railroad  &  Tel.  Cos.  v.  Board  of  Equalizers,  85 
Fed.  317,  assessment  of  railroad  and  telegraph  property  at  full  value  is 
discriminatory,  other  property  being  assessed  at  lower  rate ;  Los  Angeles 
Gold  Min.  Co.  v.  Campbell,  13  Colo.  App.  7,  56  Pac.  248,  Mechanic's 
Lien  Act  of  1893,  providing  for  attorneys'  fees,  is  unconstitutional; 
Morris  v.  Imperial  Ins.  Co.,  106  Ga.  471,  32  S.  E.  599,  reversing  for 
instruction  that  defense  was  frivolous  and  authorizing  jury  to  assess 
attorneys'  fees;  Fidelity  etc.  Ins.  Co.  v.  Allibone,  90  Tex.  662,  40  S.  W. 
399,  arguendo.  ' 

Following  distinguishing  cases  uphold  respective  laws:  St.  Louis  etc. 
Ry.  v.  Paul,  173  U.  S.  409,  43  L.  Ed.  749,  19  Sup.  Ct.  421,  Arkansas  act 
protecting  wrongfully  discharged  railway  employees ;  Atchison  etc.  R.  R- 
v.  Matthews,  174  U.  S.  99,  43  L.  Ed.  911,  19  Sup.~Ct.  610  (see  dissenting 
opinion  in  174  U.  S.  107,  111,  113,  124,  43  L.  Ed.  914,  915,  916,  920, 19 
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Sup.  Ct.  614,  615,  616,  620),  Kansas  statute  making  railroads  liable  in 
damages  and  attorneys'  fees  for  fires  from  locomotives;  Skinner  v.  Gar- 
nett  Gold  Min.  Co.,  96  Fed.  743,  California  law  requiring  monthly  pay- 
ment of  corporation  employees;  St.  Louis  etc.  By.  Co.  v.  Paul,  64  Ark. 
94,  62  Am.  St  Rep.  163,  37  L.  R.  A.  508,  40  S.  W.  709,  act  compelling 
railroads  to  pay  employees  at  time  of  discbarge  is  not  illegal  discrimina- 
tion; Baltimore  etc.  Ry.  Co.  v.  Tripp,  175  111.  255,  51  N.  E.  833,  act  mak- 
ing setting  of  fire  by  locomotive  prima  facie  proof  of  company's  negli- 
gence ;  State  v.  Broadbelt,  89  Md.  581,  73  Am.  St.  Rep.  207,  45  L.  R.  A. 
436,  43  Atl.  773,  act  prescribing  sanitary  regulations  for  milk  dealers  in 
cities;  Waters-Pierce  Oil  Co.  v.  State,  19  Tex.  Civ.  App.  18,  44  S.  W. 
944,  law  prohibiting  combinations  in  restraint  of  trade. 

Departed  from  in  Atchison  etc.  R.  R.  Co.  v.  Matthews,  58  Kan.  450,  49 
Pac.  603,  Chicago  etc.  Ry.  v.  Spring  Hill  Cemetery  Assn.,  9  Kan.  App. 
882,  57  Pac.  253,  and  Clark  v.  Ellithorpe,  7  Kan.  App.  342,  51  Pac.  941, 
all  upholding  like  statute;  Shawnee  Fire  Ins.  Co.  v.  Bayha,  8  Kan.  App. 
175,  55  Pac.  476,  upholding  provision  for  attorneys'  fees  in  actions  on 
insurance  policies;  Atchison  etc.  Ry.  Co.  v.  Campbell,  8  Kan.  App.  663, 
56  Pac.  509,  upholding  act  including  attorneys'  fees  in  sum  recoverable 
from  railroads  violating  Stock-shipping  Act. 

Distinguished  in  Fidelity  Mut.  Life  Assn.  v.  Mettler,  185  U.  S.  325, 
326,  46  L.  Ed.  932,  933,  22  Sup.  Ct.  669,  upholding  Tex.  Rev.  Stats.  1895, 
art.  3071,  subjecting  life  insurance  companies  failing  to  pay  loss  within 
specified  time  in  policy  to  penalty,  but  not  applying  same  to  other 
kinds  of  insurance;  Kansas  City  etc.  Ry.  Co.  v.  Marx,  72  Ark.  358,  359, 
80  S.  W.  580,  statute  allowing  attorneys'  fee  in  actions  against  railroad  s 

companies  for  violation  of  any  law  regulating  transportation  of  freight 
or  passengers  applies  to  violations  of  statutory  regulations  only ;  David- 
son v.  Jennings,  27  Colo.  194,  60  Pac.  356,  holding  void  provision  of 
Mechanic's  Lien  Act  providing  for  taxing  of  attorney's  fee  for  plaintiff's 
attorney  as  costs  in  foreclosure  where  plaintiff  obtains  judgment;  Dell 
v.  Marvin,  41  Fla.  228,  79  Am.  St  Rep.  176,  26  South.  190,  upholding 
Act  of  1887,  c.  3747,  §  20,  providing  for  attorney's  fees  when  judgment 
shall  be  rendered  for  plaintiff;  Gano  v.  Minneapolis  &  St.  Louis  R.  R. 
Co.,  114  Iowa,  715,  89  Am.  St.  Rep.  395,  87  N.  W.  715,  upholding  Code, 
§  2007,  requiring  railroads  exercising  power  of  eminent  domain  to  pay 
land  owner  attorney's  fees  incident  to  condemnation  proceedings ;  Atchi- 
son etc.  Ry.  Co.  v.  Campbell,  8  Kan.  App.  663,  56  Pac.  509,  upholding 
Gen.  Stats.  1897,  c.  70,  §§  67-69,  giving  attorney's  fees  against  railroads 
in  action  by  shipper;  Shawnee  Fire  Ins.  Co.  v.  Bayha,  8  Kan.  App.  174, 
175,  55  Pac.  476,  upholding  Laws  1893,  c.  102,  §  3,  providing  for  attor- 
ney^ fees  in  action  on  insurance  policies;  Liquidating  Commissioners  v. 
Tax  Collector,  106  La.  135,  136,  30  South.  308,  upholding  Act  170  of 
1898,  §  56,  allowing  attorney  who  represents  tax  collector  in  proceedings 
seeking  to  enjoin  collection  of  tax  commission  on  amount  collector  to  be 
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paid  by  person  seeking  injunction ;  State  v.  New  Orleans,  106  La.  772,  30 
South.  99,  upholding  statute  of  1890,  relating  to  delinquent  taxes. 

Disapproved  in  Missouri  Pacific  Ry.  Co.  v.  Larabee,  234  U.  S.  475, 
58  L.  Ed.  1408,  34  Sup.  Ct.  979,  allowing  attorney's  fees  in  mandamus 
proceedings ;  Missouri  etc.  Ry.  Co.  v.  Cade,  233  U.  S.  648,  58  L.  Ed.  1188, 
34  Sup.  Ct:  678,  upholding  law  allowing  attorney's  fees  to  successful 
plaintiffs;  Chicago  etc.  R.  Co.  v.  Feintuch,  191  Fed.  489,  112  C.  C.  A. 
126,  allowing  attorney's  fees  in  suit  to  enforce  award  of  interstate  com- 
merce commission;  Cascaden  v.  Wimbish,  161  Fed.  245,  88  C.  C.  A.  277, 
upholding  statute  allowing  attorney's  fee  on  foreclosure  of  mechanic's 
lien;  Bidwell  v.  Johnson,  191  Ala.  199,  67  South.  987,  allowing  fees  in 
suit  in  partition;  Birmingham  Waterworks  Co.  v.  State,  159  Ala.  120,  48 
South.  659,  allowing  attorney's  fees  for  securing  conviction  of  corpora- 
tion for  violation  of  law ;  Engebretsen  v.  Gay,  158  Col.  32,  33,  28  L.  R.  A. 
(N.  S.)  1062,  109  Pac.  881,  allowing  fees  in  suit  to  recover  street  assess- 
ment; Skrocki  v.  Stahl,  14  Cal.  App.  8,  110  Pac.  960,  allowing  fees  in 
suit  for  libel;  Atlantic  Coast  Line  R.  Co.  v.  Coachman,  59  Fla.  136, 
20  Ann.  Oas.  1047,  52  South.  379,  allowing  attorney's  fees  where  carrier 
fails  to  pay  claim  within  sixty  days;  Harp  v.  Fireman's  Fund  Ins.  Co., 
130  Ga.  731,  14  Ann.  Oas.  299,  61  S.  E.  706,  allowing  attorney's  fees 
in  suit  on  insurance  policy;  Harold  v.  Atchison  etc.  Ry.  Co.,  93  Kan. 
462,  144  Pac.  825,  allowing  fees  in  suit  for  shortage  on  shipments;  Vos- 
burg  v.  Atchison  etc.  Ry.  Co.,  89  Kan.  115,  119,  121,  123,  125,  127,  129, 
130  Pac.  667,  669,  671,  672,  673,  allowing  fees  in  suit  for  failure  to 
furnish  cars ;  Clark  v.  Ellithorpe,  7  Kan.  App.  342,  51  Pac.  941,  allowing 
fees  in  suit  for  damages  from  fire;  Price  v.  St.  Louis  etc.  R.  Co.,  133 
Mo.  App.  657,  113  S.  W.  1137,  holding  land  owner  may  maintain  action 
against  railroad  for  failure  to  construct  farm  crossing;  Knight  v.  Quincy 
etc.  R.  Co.,  120  Mo.  App.  320,  96  S.  W.  718,  holding  attorney  fee  may 
be  considered  as  part  of  plaintiff's  demand  so  as  to  give  jurisdictional 
amount;  Hardwick  Farmers'  Elevator  Co.  v.  Chicago  etc.  Ry.  Co.,  110 
Minn.  39,  19  Ann.  Gas.  1088,  124  N.  W.  824,  allowing  attorney's  fees  in 
suit  against  railroad;  Morris-Scarboro-Moffitt  Co.  v.  Southern  Express 
Co.,  146  N.  C.  170,  15  L.  R.  A.  (N.  S.)  988,  59  S.  E.  668,  upholding 
penalty  provided  for  delay  in  adjusting  loss;  Pyramid  Land  etc.  Co.  v. 
Pierce,  30  Nev.  248,  249,  250,  95  Pac.  213,  214,  allowing  fees  in  suit 
for  trespass  of  cattle;  Martin  v.  Oregon  etc.  Nav.  Co.,  58  Or.  209,  113 
Pac.  20,  allowing  fees  in  suit  for  failure  to  furnish  cars. 

Protection  of    corporations  from  special    and  hostile  legislation. 
Note,  62  Am.  St.  Rep.  173,  174,  175. 

Constitutionality  of  statutes  allowing  an  attorney's  fee.    Note,  79 
Am.  St.  Rep.  183,  184. 

Validity  of  statute  allowing  taxation,  as  costs  of  attorneys'  fees 
in  action  for  personal  services.    Note,  17  Ann.  Oas.  282. 
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Validity  of  statute  imposing  penalty  on  railroad  for  failure  to 
pay  for  injury  to  animal  within  specified  time.  Note,  17  Ann. 
Oaa.  633. 

Validity  of  statute  imposing  penalty  on  carrier  of  goods  or  live- 
stock for  failure  to  pay*  claim  within  certain  time.  Note,  20 
Ann.  Gas.  1057. 

Constitutionality  of  statutes  providing  damages  or  penalty  for 
refusal  or  failure  of  insurance  company  to  pay  loss.  Notes,  5 
Ann.  Oaa.  406;  14  Ann.  Gas.  301. 

Validity  of  statutory  provision  for  attorney's  fee.  Note,  17 
L.  ft.  A.  (N.  8.)  910,  911. 

Constitutionality  of  legislation  affecting  amount  of  liability  or 
penalty  for  delay  in  delivery,  or  for  destruction,  of  freight. 
Note,  20  L.  ft.  A.  (N.  S.)  127,  128. 

Constitutionality  of  statute  imposing  penalty  or  added  liability 
for  failure  of  railroad  to  pay  claim.  Note,  42  L.  E.  A.  (N.  S.) 
103. 

Validity  of  statutory  provision  for  attorney's  fee.  Note,  L.  ft.  A, 
1915E,  947. 

Corporations  are  persons  within  Fourteenth  Amendment. 
Approved  in  Smyth  v.  Ames,  169  U.  S.  522,  42  L.  Ed.  840,  18  Sup. 
Ct.  424,  Arkansas  v.  Kansas  etc.  Coal  Co.,  96  Fed.  368,  Luman  v. 
Hitchens  Bros.  Co.,  90  Md.  24,  26,  44  Atl.  1053,  and  Knoxville  etc.  R.  R. 
Co.  v.  Harris,  99  Tenn.  705,  43  S.  W.  120,  all  following  rule ;  Harbison 
v.  Knoxville  Iron  Co.,  103  Tenn.  429,  53  S.  W.  957,  and  Dayton  Coal 
etc.  Co.  v.  Barton,  103  Tenn.  611,  53  S.  W.  971,  upholding  act  require 
ing  persons  paying  employees  in  store  checks  to  redeem  same  in  hands 
of  bona  fide  purchasers;  Hale  v.  Henkel,  201  U.  S.  76,  84,  50  L.  Ed. 
666,  669,  26  Sup.  Ct.  370,  corporation  charged  with  violation  o£  Anti- 
trust Act  of  July  2,  1890,  is  entitled  to  immunity  from  unreasonable 
search  and  seizure  of  contracts,  correspondence  and  other  documents 
and  papers  in  its  possession;  Doe  ex  dem.  State  Land  Co.  v.  Roe,  166 
Ala.  68,  51  South.  992,  holding  corporations  could  plead  twenty  year 
statute  of  limitations  against  State;  Johnson  v.  Goodyear  Min.  Co., 
127  Cal.  16,  78  Am.  St.  Rep.  21,  59  Pac.  305,  applying  rule  in  construing 
and  holding  void  Stats.  1897,  p.  231,  providing  that  corporations  shall 
pay  employees  monthly;  Ex  parte  Case,  20  Idaho,  133,  116  Pac.  1038, 
holding  statute  could  not  prohibit  corporation  from  employing  aliens; 
Russell  v.  Croy,  164  Mo.  99,  63  S.  W.  853,  holding  void  third  Missouri 
constitutional  amendment  of  1900,  providing  that  mortgages  or  other 
obligations  securing  debts  shall,  for  tax  purposes,  be  deemed  interest 
in  property  affected  thereby,  except  as  to  quasi-public  corporations; 
North  British  6  Mercantile  Ins.  Co.  v.  Craig,  106  Tenn.  631,  62  S.  W. 
XVH— 54 
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157,  holding  insurance  commissioner  may  revoke  license  of  foreign  in- 
surance company  utterly  repudiating  its  contracts;  Beaumont  Traction 
Co.  v.  State,  57  Tex.  Civ.  607,  608,  122  S.  W.  616,  617,  refusing  to 
uphold  law  requiring  corporations  operating  street-car  lines  to  screen 
in  front  platform;  dissenting  opinion  in  Beveridge  v.  Lewis,  137  Cal. 
630,  67  Pac.  1041,  majority  holding  void  Code  Civ.  Proc,  §  1248,  relat- 
ing to  allowance  of  benefits  where  property  taken  under  eminent  domain. 

Jurisdiction  of  foreign  corporations.    Note,  85  Am.  St.  Rep.  907. 

Validity  of  statute  imposing  double  liability  on  railroad  for  dam- 
age by  fire.    Note,  Ann,  Cas.  19120,  704. 

Word  "person"  as  including  private  corporation.    Note,  20  Ann. 
Gas.  738,  739. 

Fourteenth  Amendment  was  not  designed  to  restrain  State's  power  of 
classification. 

Approved  in  Michigan  etc.  R.  R.  Co.  v.  Powers,  201  U.  S.  293,  50 
L.  Ed.  761,  26  Sup.  Ct.  466  (affirming  Michigan  R.  R.  Tax  Cases,  138 
Fed.  233),  upholding  statute  providing  for  taxing  railroad  property  at 
average  rate  imposed  on  all  other  property  in  State  to  be  ascertained 
by  State  board  of  assessors;  Field  v.  Barber  Asphalt  Paving  Co.,  194 
U.  S.  622,  48  L.  Ed.  1153,  24  Sup.  Ct.  784,  upholding  statute  providing 
that  proposed  public  improvement  shall  not  be  made  if  majority  of 
resident  owners  of  property  subject  to  taxation  therefor  shall  file  pro- 
test with  city ;  Kidd  v.  Alabama,  188  U.  S.  733,  47  L.  Ed.  672,  23  Sup. 
Ct.  402,  upholding  Alabama  Code  provisions  taxing  stock  in  foreign 
railroad  held  by  Alabama  citizens,  though  no  similar  tax  imposed  on 
stock  of  domestic  railroads;  Connolly  v.  Union  Sewer  Pipe  Co.,  184 
U.  S.  561,  46  L.  Ed.  690,  22  Sup.  Ct.  440,  upholding  Illinois  trust  stat- 
ute of  1893,  defining  and  prohibiting  trusts  and  exempting  agricultural 
products  or  livestock  while  in  hands  of  producer;  Grainger  v.  Douglas 
Park  Jockey  Club,  148  Fed.  520,  525,  535,  536,  8  Ann.  Oaa.  997,  78 
C.  C.  A.  199,  upholding  Kentucky  statute  for  regulation  of  horse-racing 
and  creating  racing  commission  with  power  to  grant  or  revoke  licenses 
to  conduct  such  races  and  regulate  same;  Moses  v.  United  States,  16 
App.  D.  C.  439,  50  L.  R.  A.  532,  upholding  act  prohibiting  emission  of 
dense  black  smoke  from  chimneys;  State  v.  Wickenhoefer,  6  Penne, 
(Del.)  138,  64  Atl.  280,  holding  State  may  allow  greater  rate  of  in- 
terest to  people  making  small  loans;  Continental  Life  Ins.  etc.  Co.  v. 
Hattabaugh,  21  Idaho,  299,  121  Pac.  86,  holding  State  may  classify 
corporations;  Vandalia  R.  Co.  v.  Stiliwell,  181  Ind.  282,  Ann.  Cas. 
1916D,  258,  104  N.  E.  294,  5  N.  C.  C.  A.  494,  upholding  Indiana  Em- 
ployers' Liability  Act  of  1911 ;  Railroad  Commission  *V.  Grand  Trunk 
etc.  R.  Co.,  179  Ind.  261,  100  N.  E.  854,  holding  State  could  require 
railroad  to  install  block  system;  Dirken  v.  Great  Northern  Paper  Co., 
110  Me.  385,  386,  Ann.  Cas.  1914D,  396,  86  Atl.  325,  upholding  statute 
making  corporations  liable  for  negligence  of  superintendent;  State  v. 


851  GULF  ETC.  BY.  CO.  v.  ELLIS.    165  U.  S.  150-168 

Leavitt,  105  Me.  84,  26  L.  R»  A.  (N.  S.)  799,  72  Atl.  879,  holding  statute 
prohibiting  digging  of  clams  within  certain  months  might  discrim- 
inate in  favor  of  hotel-keepers;  Mt.  Vernon  Woodberry  Cotton  Duck 
Co.  v.  Frankfort  etc.  Ins.  Co.,  Ill  Md.  571,  134  Am.  St.  Eep.  636, 
75  Atl.  109,  holding  statute  could  prohibit  factories. employing  children 
under  age  of  fourteen;  State  v.  Farmers'  etc.  Savings  Bank,  114  Minn. 
112,  130  N.  W.  449,  upholding  tax  levied  on  mortgages;  Lewis  v.  North- 
ern Pac.  Ry.  Co.,  36  Mont.  222,  92  Pac.  474,  upholding  law  making 
railroad  corporations  liable  for  injuries  to  employees;  Norris  v.  City 
of  Lincoln,  93  Neb.  662,  Ann.  Oas.  1914B,  1194,  142  N.  W.  116,  holding 
S.tate  might  classify  those  lending  money  on  chattel  security;  Ex  parte 
Pittman,  31  Nev.  52,  20  Ann.  Gas.  1319,  22  L.  R.  A.  (N.  8.)  266,  99 
Pac.  703,  upholding  law  punishing  receiving  of  deposits  in  insolvent 
bank;  State  v.  Davis,  157  N.  C.  651,  39  L.  R.  A.  (N.  S.)  136,  73  S.  E. 
132,  holding  State  could  place  those  loaning  money  on  household  fur- 
niture in  separate  class;  Lacy  v.  Armour  Packing  Co.,  134  N.  C.  573, 
47  S.  E.  55,  upholding  statute  imposing  license  tax  on  packing-houses 
carrying  on  business  in  State;  Cowart  v.  City  Council  of  Greenville, 
67  S.  C.  44,  45  S.  E.  126,  upholding  ordinance  imposing  license  tax 
on  persons,  firms  or  corporations,  except  regularly  established  banks, 
lending  money  on  personal  property  security;  Matthews  v.  Jensen,  21 
Utah,  228,  61  Pac.  308,  holding  void  county  ordinance  imposing  certain 
tax  per  thousand  sheep  so  that  owner  of  four  thousand  sheep  pays  as 
much  as  one  who  had  four  thousand  nine  hundred  and  ninety-nine; 
Nitka  v.  Western  Union  Telegraph  Co.,  149  Wis.  112,  Ann.  Oas.  19130, 
863,  49  L.  R.  A.  (N.  S.)  337,  135  N.  W.  494,  upholding  law  making 
telegraph  companies  liable  for  mental  anguish;  Chicago  etc.  R.  Co.  v. 
State,  128  Wis.  645,  108  N.  W.  582,  upholding  statute  providing  method 
of  taxing  railroad  companies  on  unit  system;  Kingsley  v.  Merrill,  122 
Wis.  201,  67  L.  R.  A.  200,  99  N.  W.  1049,  statute  making  debts  due 
from  solvent  debtors  subject  to  taxation  not  invalid  because  excluding 
debts  due  from  insolvent  debtors;  Magoun  v.  Illinois  Trust  etc.  Bank, 
170  U.  S.  296,  42  L.  Ed.  1044,  18  Sup.  Ct.  599,  upholding  Illinois  inher- 
itance tax  law  of  1895;  British  etc.  Assur.  Co.  v.  Bradford,  60  Kan. 
86,  55  Pac.  336,  upholding  law  allowing  recovery  of  attorneys'  fees 
in  suits  on  fire  policies ;  Gelsthorpe  v.  Furnell,  20  Mont.  308,  39  L.  R.  A. 
174,  51  Pac.  269,  upholding  inheritance  tax  law  exempting  estates  of 
less  than  certain  sum. 

Distinguished  in  Risley  v.  City  of  Utica,  168  Fed.  745,  holding  in 
suit  to  restrain  tax,  amount  of  tax  levied  against  complainant .  is 
amount  in  controversy;  dissenting  opinion  in  State  v.  Hertzog,  92 
S.  C.  27,  75  S.  E.  379,  majority  upholding  law  imprisoning  contractors 
who  borrow  money  on  contracts  and  fail  to  pay  materialmen. 

Olattiflcation  fox  imposition  of  duties  arising  out  of  particular  business 
Is  valid. 
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Approved  in  Chicago  Dock  etc.  Co.  v.  Fraley,  228  U.  S.  687,  57 
L.  Ed.  1025,  33  Sup.  Ct.  715,  upholding  law  requiring  inclosure  of 
elevator  shafts  on  buildings  in  course  of  construction;  Ozan  Lumber 
Co.  v.  Union  County  Nat.  Bank,  207  U.  S.  256,  52  L.  Ed.  197,  28  Sup. 
Ct.  89,  holding  statute  may  exempt  merchants  selling  patented  things 
in  ordinary  course  of  business  from  statute  declaring  notes  given  for 
patented  article  to  be  invalid;  Erb  v.  Morasch,  177  U.  S.  586,  44  L.  Ed. 
898,  20  Sup.  Ct.  820,  upholding  municipal  ordinance  regulating  speed 
of  trains  in  city  limits  and  exempting  therefrom  particular  interstate 
road;  Western  Ry.  Co.  v.  Railroad  Commission,  197  Fed.  974,  holding 
State  may  divide  railroads  into  certain  classes  for  establishment  of 
rates ;  Gordon  v.  Louisville,  138  Ky.  447,  128  S.  W.  328,  holding  city 
may  classify  merchandise  brokers  according  to  amount  of  business 
done;  Morrell  Refrigerator  Car  Co.  v.  Commonwealth,  128  Ky.  454, 
108  S.  W.  928,  upholding  tax  on  refrigerator  car  companies;  Ballard 
v.  Mississippi  Cotton  Oil  Co.,  81  Miss.  557,  558,  581,  95  Am.  St  Rep. 
478,  479,  497,  62  L.  R.  A.  407,  34' South.  549,  557,  holding  void  Laws 
1898,  c.  66,  p.  85,  providing  that  employees  of  corporations  shall  have 
same  rights  and  remedies  for  injuries  as  are  accorded  to  persons  not 
employees  where  injuries  result  from  negligence  of  superior  servant  or 
fellow-servant;  Sams  v.  St.  Louis  etc.  Ry.  Co.,  174  Mo.  77,  73  S.  W. 
692,  holding  Fellow-servant  Act  of  1897  does  not  apply  to  street  rail- 
roads; Territory  ex  rel.  City  of  Albuquerque  v.  Pinney,  15  N.  M.  630, 
114  Pac.  368,  holding  State  may  provide  for  distribution  of  delinqnent 
taxes;  State  v.  Schlitz  Brewing  Co.,  104  Tenn.  732,  78  Am.  St.  Rep. 
949,  59  S.  W.  1036,  upholding  anti-trust  statute  of  1897. 

Under  authority  hereof  following  have  been  upheld:  Atchison  etc 
R.  R.  Co.  v.  Matthews,  174  U.  S.  102,  43  L.  Ed.  914,  19  Sup.  Ct.  611, 
act  including  attorneys'  fees  in  judgments  for  railroad's  liability  for 
fires;  Skinner  v.  Garnett  Gold  Min.  Co.,  96  Fed.  745,  California  act 
requiring  corporations  to  pay  employees  at  least  monthly  and  creating 
lien ;  St.  Louis  etc.  Ry.  Co.  v.  Paul,  64  Ark.  95,  62  Am.  St.  Rep.  164, 
37  L.  R.  A-  608,  40  S.  W.  709,  act  compelling  railroads  to  pay  employees 
on  day  of  discharge ;  Pittsburgh  etc.  Ry.  Co.  v.  Montgomery,  152  Ind. 
12,  71  Am.  St.  Rep.  310,  49  N.  E.  586,  act  rendering  railroads  liable 
for  injuries  to  employees  through  fellow-servants;  Knoxville  etc.  R.  R- 
Co.  v.  Harris,  99  Tenn.  706,  43  S.  W.  120,  act  imposing  privilege  tax 
on  railroads  not  paying  ad  valorem  tax,  although  there  are  but  two. 

Distinguished  in  dissenting  opinion  in  Sams  v.  St.  Louis  etc.  Ry.  Co., 
174  Mo.  94,  73  S.  W.  698,  majority  holding  Fellow-servant  Act  of 
1897  does  not  apply  to  street  railroads. 

Constitutional  equality  as  to  corporate  taxation.    Note,  60  L.  B*  A 
S23,  331,  339,  342. 

Police  power  does  not  embrace  statute  to  compel  payment  of  Jodetttd- 
nesa. 
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Approved  in  Atkinson  v.  Woodmansee,  '68  Kan.  75,  64  L.  ft.  A.  325, 
74  Pac.  642,  holding  provisions  of  mechanic's  lien  law  allowing  plain- 
tiff to  recover  reasonable  attorney's  fee  denies  equal  protection. 

Distinguished  in  Williamson  v.  Liverpool  etc.  Ins.  Co.,  141  Fed.  55, 
56,  5  Ann.  Gas.  402,  72  C.  C.  A.  542,  upholding  statute  providing  that 
in  action  on  insurance  policy,  if  it  appear  that  company  has  vexatiously 
refused  to  pay,  court  may  allow  damages  and  attorney's  fee;  Thompson 
v.  Wise  Boy  Min.  etc.  Co.,  9  Idaho,  368,  74  Pac.  960,  and  Oenest  v.  Las 
Vegas  Masonic  Bldg.  Assn.,  11  N.  M.  272,  67  Pac.  748,  both  holding 
provisions  of  lien  law  allowing  reasonable  attorney's  fee  as  part  of 
plaintiff's  costs  do  not  violate  Fourteenth  Amendment. 

Validity   and  effect   of    statute   regulating  time  of    payment  of 
wages.    Note,  35  L.  R.  A.  (N.  S.)  550. 

Classification,  to  escape  equality  clause  of  Fourteenth  Amendment, 
must  be  based  on  reasonable  ground. 

Approved  in  Brown-Forman  Co.  v.  Kentucky,  217  U.  S.  576,  54  L.  Ed. 
888,  30  Sup.  Ct.  578,  upholding  tax  on  business  of  rectifying  and  com- 
pounding distilled  spirits;  Halter  v.  Nebraska,  205  U.  S.  44,  51  L.  Ed. 
702,  27  JSup.  Ct.  419,  upholding  law  prohibiting  representations  of 
national  flag  for  advertising  articles;  Billings  v.  Illinois,  188  U.  S.  103, 
47  L.  Ed.  403,  23  Sup.  Ct.  274,  upholding  111.  Rev.  Stats.  1895,  c.  120, 
par.  308,  §  2,  taxing  life  estates;  Cotting  v.  Kansas  City  Stock  Yards 
Co.,  183  U.  S.  107,  46  L.  Ed.  108,  22  Sup.  Ct.  41,  holding  void  Kansas 
Stockyard  Act  of  March  3,  1897,  as  it  applies  only  to  Kansas  City 
Stock  Yards  Company;  Cargill  Co.  v.  Minnesota,  180  U.  S.  469,  45 
L.  Ed.  627,  21  Sup.  Ct.  429,  construing  Gen.  Laws  Minn.  1895,  c.  148, 
regulating  and  licensing  grain  elevators;  American  Sugar  Refining  Co. 
v.  McFarland,  229  Fed.  285,  refusing  to  uphold  Louisiana  Act  of 
1915,  tending  to  prevent  monopolies  in  sugar  industry ;  Little  v.  Tanner, 
208  Fed.  610,  and*  Van  Deman  &  Lewis  Co.  v.  Kast,  214  Fed.  833,  both 
refusing  to  allow  license  fee  to  be  exacted  from  merchants  dealing  in 
profit-sharing  certificates;  Detroit  etc.  Ry.  Co.  v.  Fuller,  205  Fed.  89, 
refusing  to  uphold  tax  on  evidences  of  indebtedness  of  specially  char- 
tered railroads;  Louisville  etc.  R.  Co.  v.  Railroad  Commission,  196 
Fed.  814,  818,  holding  classification  of  railroads  made  by  statutes  of 
Alabama  was  unconstitutional  and  void;  Louisville  etc.  R.  Co.  v.  Rail- 
road Commission,  191  Fed.  768,  holding  railroad  commission  could  not 
exempt  one  railroad  from  paying  pro  rata  of  cost  of  union  depot; 
Dolley  v.  Abilene  Nat.  Bank,  179  Fed.  464,  32  L  R.  A.  (N.  S.)  1065, 
102  C.  C.  A.  607,  upholding  bank  guaranty  law  of  State  of  Kansas; 
Chicago  etc.  Ry.  Co.  v.  Westby,  178  Fed.  625,  628,  629,  47  L  E.  A. 
(N.  S.)  483,  102  C.  C.  A.  65,  holding  employers'  liability  law  of  South 
Dakota  void  as  applying  to  certain  class  of  common  carriers  only; 
Southern  Pac.  Co.  v.  Bartine,  170  Fed.  743,  holding  railroad  rates 
as  established  by  commission  need  not  be  same  as  to  all  companies; 
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United  States  v.  Delaware  tetc.  Co.,  164  Fed.  231,  holding  void  com- 
modities clause  of  Interstate  Commerce  Act;  Central  of  Georgia  Ry. 
Co.  v.  Railroad  Commission,  161  Fed.  979,  holding  statute  could  not 
prevent  railroad  from  building  fence  to  keep  passengers  from  reaching 
trains  on  account  of  failure  to  keep  tickets  for  sale  at  station;  Ex 
parte  Drayton,  153  Fed.  991,  holding  State  could  not  imprison  laborers 
refusing  to  work  after  having  received  money  advances;  Union  Co. 
Nat.  Bank  v.  Ozan  Lumber  Co.,  127  Fed.  209,  212,  holding  void  Ark. 
Sess.  Acts  1891,  p.  296,  providing  that  negotiable  instruments  taken 
in  payment  of  patented  thing  shall  be  in  certain  form,  and  exempting 
therefrom  merchants  selling  patented  things  in  due  course  of  business; 
Missouri    etc.  R.  Co.  v.  State,  92    Ark.  4,  185  Am.  St.  Rep.  164,  SI 
L.  R.  A.  (N.  S.)  861,  121  S.  W.  931,  upholding  law  requiring  railroads 
to  fence  rights  of  way;  Chicago  etc.  Ry.  Co.  v.  State,  86  Ark.  424,  426, 
111  S.  W.  460,  461,  holding  State  may  provide  member  in  crew  of 
freight  trains;  American  etc.  Telegraph  Co.  v.  Superior  Court,  153  Cal. 
536,  126  Am.  St.  Rep.  125,  17  L.  R.  A.  (N.  S.)  1117,  96  Pac.  16,  hold- 
ing State  cannot  deny  corporation  right  to  defend  action  on  account  of 
failure  to  file  articles;  Johnson  v.  Goodyear  Min.  Co.,  127  Cal.  17,  78 
Am.  St  Rep.  29,  59  Pac.  309,  holding  void  Stats.  1897,  p.  231,  com- 
pelling monthly  payment  of  employees  of  corporations;  Thompson  v. 
San  Francisco  Gas  &  Elec.  Co.,  18  Cal.  App.  34,  121  Pac.  939,  allowing 
action  against  lighting  company  for  failure  to  furnish  pow'er;  Smith 
v.  Farr,  46  Colo.  380,  104  Pac. 406,  refusing  to  allow  tax  on  itinerant 
venders;  Lappin  v.  District  of  Columbia,  22  App.D.  C.  77,  79,  refus- 
ing to  uphold  license  tax  on  general  brokers;  Seaboard  Air  Line  Ry. 
v.  Simon,  56  Fla.  557,  16  Ann,  Caa.  1234,  20LR.A  (N.  S.)  126,  47 
South.  1005,  holding  statute  providing  that  only  railroads  should  be 
liable  for  goods  lost  in  transit  was  void;  Leonard  v.  American  Life 
etc.  Co.,  139  Ga.  277,  77  S.  E.  42,  holding  State  could  not  exempt  insur- 
ance company  in  process  of  formation  from  statute  prohibiting  rebates; 
People  v.  Kewanee  Light  etc.  Co.,  262  111.  265,  104  N.  E.  684,  holding 
municipality  could  not  discriminate  as  to  certain  companies  as  to  use 
of  streets ;  Hecker  v.  Illinois  Cent.  R.  Co.,  231  111.  579,  83  N.  E.  458, 
annulling  law  which  prohibited  Supreme  Court  reviewing  facts  in  case; 
Morgan  v.  State,  179  Ind.  305,  101  N.  E.  8,  refusing  to  uphold  law 
which  provided  for  confinement  of  insane  males  only ;  Board  of  Commrs. 
of  Johnson  County  v.  Johnson,  173  Ind.  86,  88,  89  N.  E.  594,  595,  hold- 
ing State  may  classify  corporated  and  unincorporated  banks  for  pur- 
poses of  taxation;  Toledo  etc.  R.  Co.  v.  Long,  169  Ind.  317,  124  Am. 
St.  Rep.  226,  82  N.  E.  757,  refusing  to  uphold  law  requiring  corpora- 
tions to  pay  employees  once  a  month;  Bedford  Quarries  Co.  v.  Bough, 
168  Ind.  684,  14  L.  R.  A.  (N.  S.)  418,  80  N.  E.  533,  refusing  to  uphold 
law  making  corporations  liable  for  injuries  to  employees;  Longview  v. 
Crawfordsville,  164  Ind.  122,  68  L.  R.  A.  622,  73  N.  E.  80,  statute 
providing  for  extension  of  boundaries  by  municipal  corporations  oper- 
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ating  under  general  laws  and  having  population  of  between  six  thou- 
sand and  seven  thousand  invalid  as  class  legislation;  McKinster  v. 
Sager,  163  Ind.  677,  680,  106  Am.  St.  Rep.  268,  68  L.  R.  A.  273,  72 
N.  E.  856,  and  Sellers  v.  Hayes,  163  Ind.  434,  435,  72  N.  E.  123,  124, 
both  holding  void  statute  declaring  sales  by  merchants  of  portion  of 
stock  out  of  course  of  business,  or  of  entire  stock  in  bulk,  void  as 
against  business  creditors  unless  certain  conditions  complied  with; 
School  City  of  Rushville  v.  Hayes,  162  Ind.  202,  70  N.  E.  137,  holding 
invalid  statute  providing  that  school  trustees  in  cities  or  towns  having 
population  of  not  more  than  four  thousand  five  hundred  and  forty-five 
or  less  than  four  thousand  five  hundred  and  forty,  may  issue  bonds  for 
school  purposes;  Iowa  v.  Garbroski,  111  Iowa,  500,  82  N.  W.  960,  holding 
void  Code,  §  1347,  requiring  peddlers  plying  vocation  outside  of  any 
city  to  pay  county  license,  but  exempting  persons  who  served  in  Union 
army  or  navy;  Sons  &  Daughters  of  Justice  v.  Swift,  73  Kan.  259, 
84  Pac.  985,  holding  statute  may  limit  time  for  appeal  by  fraternal 
beneficiary  associations;  State  v.  Hann,  61  Kan.  156,  59  Pac.  344,  hold- 
ing void  Laws  1897,  c.  145  (scrip  law),  prohibiting  payment  of  wages 
of  laborers  in  any  way  but  in  money;  Postal  Telegraph  Cable  Co.  v. 
City  of  Newport,  160  Ky.  250,  169  S.  W.  702,  holding  city  could  charge 
telegraph  company  one  hundred  dollars  for  right  to  use  streets;  Owen 
County  Burley  Tobacco  Society  v.  Brumback,  128  Ky.  149,  107  S.  W. 
713,  holding  statute  could  not  prohibit  farmers  from  pooling  products; 
State  v.  Barba,  132  La.  773,  Ann.  Oas.  1914D,  1261,  45  L.  R.  A-  (N.  S.) 
546,  61  South.  786,  refusing  to  uphold  law  providing  eight-hour  day  for 
stationary  firemen;  "Mayor  etc.  of  Baltimore  v.  Cahill,  126  Md.  602, 
95  Atl.  475,  annulling  law  prohibiting  municipality  from  levying  assess- 
ment for  public  improvements;  State  v.  Potomac  Valley  Coal  Co.,  116 
Md.  384,  81  Atl.  687,  holding  State  could  not  compel  mining  corpora- 
tions to  pay  employees  semi-monthly;  Mayor  etc.  of  Baltimore  v. 
Minister  etc.  of  Starr  Methodist  Protestant  Church,  106  Md.  288,  67 
Atl.  264,  holding  State  cannot  exempt  revenue-producing  property  of 
church  from  taxation;  State  v.  Montgomery,  94  Me.  207,  47  Atl.  169, 
holding  void  Hawkers  and  Peddlers'  Act  of  1893,  prohibiting  granting 
of  license  to  anyone  but  a  citizen  of  United  States ;  Storck  v.  Baltimore, 
101  Md.  484,  61  Atl.  333,  statute  prohibiting  erection  of  steps  on  side- 
walk beyond  building  line,  but  providing  that  outside  certain  district 
such  steps  may  be  permitted  where  other  such  steps  exist  within  two 
hundred  feet,  void  as  an  arbitrary  classification;  In  re  Opinion  of  the 
Justices,  207  Mass,  605,  84  L.  R.  A.  (N.  S.)  604,  94  N.  E.  560,  holdimr 
statute  could  not  discriminate  by  prohibiting  young  women  under  ago 
of  twenty-one  from  entering  Chinese  restaurants ;  Brown  v.  Stuart,  145 
Mich.  415,  108  N.  W.  718,  refusing  to  sustain  law  requiring  license  of 
transient  venders;  State  v.  Louisville  etc.  R.  Co.,  97  Miss.  53,  Ann. 
Oas.  19120,  1150,  51  South.  924,  upholding  law  forfeiting  charter  of 
corporation  where  it  seeks  removal  of  cause;  Ballard  v.  Mississippi 
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Cotton  Oil  Co.,  81  Miss.  557,  558,  581,  95  Am.  St  Rep.  476,  62  L.  R.  A 
407,  34  South.  549,  557,  holding  law  making  corporations  liable  for 
injuries  to  employees  could  not  be  limited  to  those  engaged  in  hazar- 
dous occupations;  State  v.  Missouri  etc.  Ry.  Co.,  262  Mo.  526,  Ann. 
Gas.  1916E,  949,  L.  R.  A.  19150,  778,  172  S.  W.  40,  refusing  to  uphold 
law  providing  rate  of  one  cent  per  mile  for  national  guardsmen;  State 
v.  Chicago  etc.  R.  Co.,  246  Mo.  515,  152  S.  W.  30,  refusing  to  uphold 
law  providing  penalty  for  railroad  abandoning  station  without  author- 
ity; State  v.  Standard  Oil  Co.,  218  Mo.  370,  116  S.  W.  1016,  holding 
State  could  prohibit  monopolies  among  oil  companies;  E.  R.  Darlington 
Lumber  Co.  v.  Missouri  Pac.  Ry.  Co.,  216  Mo.  676,  116  S.  W.  535, 
refusing  to  uphold  law  allowing  seventy-two  hours  free  demurrage; 
Andrus  v.  Fidelity  Mut.  Life  Ins.  Assn.,  168  Mo.  164,  67  S.  W.  585, 
holding  practice  of  admitting  proof  of  waiver  of  terms  of  policy  with- 
out special  plea  of  waiver  does  not  deny  insurance  companies  equal 
protection;  Lancashire  Ins.  Co.  v.  Bush,  60  Neb.  124,  82  N.  W.  315, 
upholding  Comp.  Stats.  1899,  c.  43,  §  45,  permitting  taxation  as  costs  of 
reasonable  attorney's  fee  upon  rendering  judgment  against  insurance 
company  on  contract  insuring  real  estate;  Smith  v.  Board  of  Examiners 
of  Feeble-Minded,  85  N.  J.  L.  53,  88  Atl.  966,  refusing  to  uphold  law 
providing  for  operation  on  insane  females  as  would  tend  to  prevent 
conception;  Hathorn  v.  Natural  Carbonic  Gas  Co.,  194  N.  Y.  346,  128 
Am.  St.  Rep.  555,  16  Ann.  Oas.  989,  23  L.  R.  A.  (N.  S.)  436,  87  N.  E. 
511,  holding  State  could  not  prohibit  pumping  of  carbonic  water  from 
wells ;  People  v.  Mensching,  187  N.  Y.  21,  10  Ann.  Oas.  101,  10  L.  R.  A 
(N.  S.),  625,  79  N.  E.  887,  holding  law  imposing  tax  on  transfer  of 
stock  was  void  as  not  being  uniform;  People  v.  Orange  County  Road 
Cons.  Co.,  175  N.  Y.  89,  67  N.  E.  130,  holding  void  Penal  Code,  §  384h, 
subd.  1,  prohibiting  anyone  from  contracting  with  State  or  a  municipal 
corporation  from  requiring  more  than  eight  hours  for  day's  work; 
Matter  of  Pell,  171  N.  Y.  58,  89  Am.  St.  Rep.  797,  63  N.  E.  792,  hold- 
ing void  Laws  1899,  c.  76,  providing  for  tax  upon  reversions  and  re- 
mainders which  had  vested  prior  to  June  30,  1885,  upon  their  cominp: 
into  actual  possession  or  enjoyment;  Smith  v.  Wilkins,  164  N.  C.  142, 
80  S.  E.  171,  holding  business  of  peddling  is  subject  to  State  tax; 
Efland  v.  Southern  Ry.  Co.,  146  N.  C.  140,  59  S.  E.  357,  upholding 
law  imposing  penalty  for  failure  to  return  overcharge;  State  ex  rei. 
Dorval  v.  Hamilton,  20  N.  D.  598,  129  N.  W.  918,  refusing  to  uphold 
qualifications  required  of  nominees  for  public  office;  Beleal  v.  Northern 
Pac.  Ry.  Co.,  15  N.  D.  324,  325,  11  Ann.  Oas.  921,  108  N.  W.  33,  35, 
holding  railroad  liable  for  injuries  to  employees;  Sterrett  &  Oberle 
Packing  Co.  v.  City  of  Portland,  79  Or.  272,  1$4  Pac.  414,  holding 
statute  providing  for  inspection  of  slaughter-houses  might  exempt  those 
subject  to  Federal  inspection;  Kellaher  v.  City  of  Portland,  57  Or. 
583,  112  Pac.  1078,  holding  municipality  could  not  discriminate  in  tax- 
ing automobiles;  State  v.  Wright,  53  Or.  349,  21  L.  R.  A.  (N.  S.)  349, 
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100  Pac.  298,  refusing  to  allow  tax  on  peddlers;  Commonwealth  v. 
Alden  Coal  Co.,  251  Pa.  St.  140,  96  Atl.  248,  holding  State  could  not 
tax  anthracite  and  not  bituminous  coal;  McCutchen  v.  Atlantic  Coast 
Line  R.  Co.,  81  S.  C.  75,  61  S.  E.  1110,  upholding  law  penalizing  rail- 
road for  delay  in  making  shipment;  City  of  Laurens  v.  Anderson,  75 
S.  C.  64,  117  Am.  St.  Rep.  885,  9  Ann.  Gas.  1003,  55  S.  E.  136,  refusing 
to  allow  exemption  as  to  Confederate  soldiers  and  sailors;  Standard 
Oil  Co.  v.  Spartanburg,  66  S.  C.  44,  44  S.  E.  380,  upholding  ordinance 
requiring  dealer  in  oil  to  pay  license  and  exempting  dealers  in  oils  who 
have  already  been  taxed;  Simmons  v.  Western  Union  Tel.  Co.,  63  S.  C. 
431,  57  L.  R»  A.  607,  41  S.  E.  522,  upholding  23  Stat.  748,  making  tele- 
graph companies  liable  for  damages  for  mental  anguish;  Motlow  v. 
State,  125  Tenn.  591,  145  S.  W.  189,  upholding  statute  prohibiting 
traffic  in  intoxicating  liquors ;  State  v.  Nashville  etc.  Ry.  Co.,  124  Tenn. 
11,  15,  Ann.  Gas.  1912D,  805,  135  S.  W.  775,  776,  holding  law  pro- 
hibiting corporations  from  discharging  employee  on  account  of  failure 
to  vote  for  particular  candidate  was  void  as  not  including  partner- 
ships; El  Paso  etc.  R.  Co.  v.  Foth,  101  Tex.  140,  45  Tex.  Civ.  283, 
100  S.  W.  175,  upholding  law  prohibiting  corporation  from  making 
plea  of  assumed  risk ;  State  v.  Scampini,  77  Vt.  115,  59  Atl.  208,  statute 
against  liquor  traffic,  which  exempts  from  its  provisions  sales  by  barrel 
of  cider  manufactured  in  State,  and  sales  of  wine  made  in  State  by 
makers  thereof,  not  to  be  drunk  on  premises,  void  so  far  as  it  restricts 
such  sales  to  those  persons;  Chesapeake  etc.  Ry.  Co.  v.  Hoffman,  109 
*Va.  68,  63  S.  E.  441,  upholding  law  abolishing  fellow-servant  doctrine 
as  to  railroads;  Norfolk  &  Portsmouth  Traction  Co.  v.  Ellington's 
Admr.,  108  Va.  255,  17  L.  R.  A.  (N.  S.)  117,  61  S.  E.  783,  holding  stat- 
ute abolishing  fellow-servant  doctrine  as  to  "railroads"  did  not  include 
street  railways;  State  v.  Ide,  35  Wash.  586,  100  Am.  St.  Rep.  914, 
67  L.  R.  A-  280,  77  Pac.  964,  holding  invalid  statute  and  municipal 
ordinance  imposing  poll  tax  on  every  male  inhabitant  of  the  city  be- 
tween ages  of  twenty-one  and  fifty  years,  exempting  therefrom  members 
of  volunteer  fire  companies;  Phipps  v.  Wisconsin  Cent.  Ry.  Co.,  133 
Wis.  157,  158,  113  N.  W.  457,  458,  refusing  to  uphold  law  allowing 
examination  before  trial  of  employees  of  corporation;  dissenting  opin- 
ion in  District  of  Columbia  v.  Hazel,  16  App.  D.  C.  292,  majority 
upholding  apportionment  of  cab-stand  space  at  railroad  station;  dis- 
senting opinion  in  Sweet  v.  Ballentyne,  8  Idaho,  444,  69  Pac.  1000, 
upholding  State  statute  prohibiting  grazing  and  herding  of  sheep  within 
two  miles  of  inhabited  dwellings;  dissenting  opinion  in  Shaw  v.  City 
Council  of  Marshalltown,  131  Iowa,  143,  9  Ann.  Gas.  1039,  10  L.  R.  A. 
(N.  S.)  825,  104  N.  W.  1127,  majority  upholding  law  favoring  Con- 
federate soldiers  in  regard  to  promotion  in  public  office;  dissenting 
opinion  in  McGuire  v.  Chicago  etc.  R.  Co.,  131  Iowa,  393,  33  L.  R.  A. 
(N.  S.)  706,  108  N.  W.  921,  majority  upholding  statute  making  rail- 
roads liable  for  injuries  to  employees;  dissenting  opinion  in  People  v. 
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Nellis,  249  111.  29,  94  N.  E.  172,  majority  upholding  law  authorizing 
removal  of  sheriff,  who  permits  mob  to  remove  prisoner  from  his 
custody;  dissenting  opinion  in  White  v.  Missouri  etc.  R.  Co.,  230  Mo. 
317,  29  L.  R.  A.  (N.  S.)  874,  130  S.  W.  333,  majority  upholding  law 
prohibiting  garnishment  of  salaries  of  railway  employees;  dissenting 
opinion  in  State  v.  Vandivey,  222  Mo.  264,  121  S.  W.  62,  majority 
holding  State  could  refuse  license  to  insurance  company  paying  more 
than  fifty  thousand  dollars  as  annual  salary  to  one  person;  dissenting 
opinion  in  Corrigan  v.  Kansas  City,  211  Mo.  652,  111  S.  W.  126,  ma- 
jority holding  tax  not  void  because  it  exempted  churches  from  its 
provisions;  dissenting  opinion  in  People  v.  Lochner,  177  N.  Y.  181,  69 
N.  E.  387,  majority  upholding  Laws  1897,  c.  415,  limiting  hours  of 
labor  of  bakery  employees;  Hinds  v.  Wilcox,  22  Mont.  13,  55-Pac. 
359,  and  Foley  v.  Hoboken,  61  N.  J.  L.  483,  38  Atl.  835,  both  arguendo. 

Following  approving  cases  hold  respective  laws  invalid :  Fraser  v.  Mc- 
Conway  &  Torley  Co.,  82  Fed.  260,  and  Juniata  Limestone  Co.  v.  Fagley, 
187  Pa.  St.  197,  67  Am.  St.  Rep.  580,  42  L.  R.  A.  443,  40  Atl.  977,  act 
regulating  and  taxing  employment  of  aliens;  In  re  Day,  181  111.  80,  54 
N.  E.  647,  act  providing  for  admission  to  practice  of  law  students  who 
begin  studying  before  certain  date;  Luman  v.  Hitchens  Bros.  Co.,  90 
Md.  27,  44  Atl.  1054,  act  prohibiting  railroad  and  mining  companies  in 
certain  counties  from  engaging  in  store  business;  Wanser  v.  Hoos,  60 
N.  J.  L.  526,  64  Am.  St.  Rep.  60S,  38  Atl.  450,  law  classifying  cities 
according  to  population  for  purpose  of  elections;  People  v.  Hawkins, 
157  N.  Y.  16,  68  Am.  St.  Rep.  747,  42  L.  R.  A.  497,  51  N.  E.  261,  law 
prohibiting  sale  of  convict-made  goods  without  so  marking  them,  as 
to  those  from  other  States;  State  v.  Hoyt,  71  Vt.  64,  42  Atl.  975,  statute 
imposing  fine  for  peddling  without  license  which  applies  only  to  domestic 
goods. 

Following  distinguishing  cases  uphold  following  laws :  Magoun  v.  Illi- 
nois Trust  etc.  Bank,  170  U.  S.  294,  42  L.  Ed.  1043,  18  Sup.  Ct  599, 
Illinois  inheritance  tax  law  of  1895;  Nicol  v.  Ames,  173  U.  S.  521,  48 
L.  Ed.  794,  19  Sup.  Ct.  527,  tax  on  sales  at  exchanges;  Atchison  etc. 
R.  R.  Co.  v.  Matthews,  174  U.  S.  97,  43  L.  Ed.  910,  19  Sup.  Ct.  610 
(see  dissenting  opinion  in  174  U.  S.  123,  43  L.  Ed.  919,  19  Sup.  Ct.  620), 
Kansas  act,  including  attorneys'  fees  in  damages,  recoverable  from 
railroads  for  fires  communicated;  Cincinnati  Street  R.  Co.  v.  Snell,  193 
U.  S.  37,  48  L.  Ed.  608,  24  Sup.  Ct.  319,  statute  allowing  change  of 
venue  where  opposite  party  is  corporation  with  more  than  fifty  stock- 
holders having  principal  place  of  business  in  county  does  not  deny  equal 
protection  by  not  giving  same  right  to  corporation;  Kane  v.  Erie  R.  Co., 
133  Fed.  686,  68  L.  R.  A.  788,  67  C.  C.  A.  653,  upholding  State  statute 
providing  that  railroad  employees  having  authority  over  others  are  not 
fellow-servants,  but  superiors,  and  that  every  employee  having  charge 
of  others  in  one  department  is  superior  of  employees  in  other  depart- 
ments; Estate  of  Campbell,  143  Cal.  626,  77  Pac.  677,  upholding  col- 
lateral inheritance  tax  which  exempts  from  its  provisions,  together  with 
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all  lineal  relatives,  wife  or  widow  of  son,  and  husband  of  daughter;  In 
re  Finley,  1  Cal.  App.  207,  81  Pac.  1045,  upholding  statute  imposing 
death  penalty  on  life  convict  making  assault  likely  to  produce  great 
bodily  injury;  Davidson  v.  Jennings,  27  Colo.  197,  60  Pac.  357,  holding 
void  provision  of  Mechanic 's  Lien  Act  providing  for  taxing  of  attorney 's 
fee  for  plaintiff's  attorney  as  costs  in  all  suits  of  foreclosure  in  which 
plaintiff  shall  obtain  judgment;  Terre  Haute  etc.  Ry.  Co.  v.  Salmon,  161 
Ind.  137,  139,  67  N.  E.  920,  upholding  statute  requiring  railroad  com- 
panies to  fence  track  where  possible,  and  on  failure,  authorizing  adjoining 
owner  to  do  so  and  recover  from  company  such  expense  together  with  at- 
torney's fee;  Commonwealth  v.  Interstate  etc.  St.  Ry.,  178  Mass.  438,  73 
X.  E.  532,  statute  requiring  street  railway  companies  to  carry  children 
going  to  and  from  school  at  one-half  regular  fare,  but  exempting  the 
Boston  Elevated  Railway  Company  therefrom,  not  class  legislation; 
Seegers  v.  Seaboard  etc.  Ry.,  73  S.  C.  72,  52  S.  E.  797,  upholding  stat- 
ute providing  that  every  claim  for  loss  or  damage  to  property  in  pos- 
session of  common  carrier  shall  be  adjusted  within  specified  time,  and 
if  not  then  paid,  carrier  shall  be  liable  to  penalty;  Porter  v.  Charleston 
etc.  Ry.  Co.,  63  S.  C.  179,  180,  90  Am.  St.  Rep.  674,  675,  41  S.  E.  Ill, 
112,  upholding  22  Stat.  443,  providing  penalty  on  common  carriers  for 
failure  or  refusal  to  pay  damage  to  freight  within  sixty  days ;  Standard 
Oil  Co.  v.  Fredericksburg,  105  Va.  91,  52  S.  E.  820,  upholding  municipal 
ordinance  imposing  license  tax' on  persons  selling  oil  to  merchants,  but 
providing  it  shall  only  apply  to  persons  producing  or  manufacturing 
the  oil  it  sells,  or  who  store  oil  in  tanks  and  transport  it  in  tanks, 
wagons  or  barrels  through  streets  for  distribution  to  purchasers;  Har- 
rigan  v.  Gilchrist,  121  Wis.  220,  99  N.  W.  931,  upholding  statute  requir- 
ing filing  of  appeal  bonds ;  dissenting  opinion  in  Connolly  v.  Union  Sewer 
Pipe  Co.,  184  XT.  S.  566,  46  L.  Ed.  693,  22  Sup.  Ct.  442,  majority  up- 
holding Illinois  trust  statute  of  1893,  defining  and  prohibiting  trusts 
and  exempting  agricultural  products  or  livestock  while  in  hands  of  pro- 
ducer; dissenting  opinion  in  Ex  parte  Hollman,  79  S.  C.  43,  14  Ann. 
Gas.  1105,  60  S.  E.  32,  majority  refusing  to  uphold  law  providing  for 
imprisonment  of  laborers  refusing  to  work  after  receiving  money 
advances. 

Validity  of  Employers'  Liability  Act  exempting  certain  employ- 
ments from  its  operation.    Note,  Ann.  Gas.  1914D,  405. 

Constitutionality  of  "store  order"  acts.    Note,  1  Ann.  Gas.  418. 

Discriminations    against   women   in   police   regulations.    Note,   49 
L.  R.  A.  114. 

Validity  of  police  regulation  as  to  branding  or  labeling  articles  of 
commerce.    Note,  1  L.  R.  A.  (N.  S.)  185. 

Constitutionality  of  asexualization  statute.    Note,  Ann.  Gas.  1914B, 

516. 
Constitutionality  of  statutes  requiring  railroads  to  construct  fences 

and  cattle  guards.    Note,  3  Ann.  Gaa.  184. 
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Constitutionality  of  statutes  requiring  railroad  to  fence  tracks  and 
build  cattle-guards.    Note,  31  L.  R.  A.  (N.  S.)  865. 

166  U.  8.  168-174,  41  I*  Ed.  673,  17  Sup.  Ct.  284,  OLABKB  V.  McDADE. 

General  statement,  in  so-called  specification  of  error  from  State  court, 
cannot  raise  Federal  question. 

Approved  in  Marvin  v.  Trout,  199  U.  S.  224,  50  L.  Ed.  162,  26  Sup.  Ct. 
31,  reaffirming  rule;  Virginia-Carolina  Chemical  Co.  v.  Kirven,  215 
U.  S.  257,  54  L.  Ed.  184,  30  Sup.  Ct.  78,  holding  denying  full  faith  and 
credit  to  judgment  of  Circuit  Court  will  warrant  writ  of  error;  Chesa- 
peake etc.  Ry.  Co.  v.  McDonald,  214  U.  S.  193,  53  L.  Ed.  964,  29  Sup.  Ct. 
546,  holding  refusal  of  application  to  remove  does  not  necessarily  raise 
Federal  question ;  Thomas  v.  State  of  Iowa,  209  U.  S.  263,  52  L.  Ed.  783, 
28  Sup.  Ct.  487,  holding  fact  that  certain  instructions  did  not  afford  due 
process  does  not  raise  Federal  question;  Harding  v.  Illinois,  196  U.  S. 
86,  49  L.  Ed.  896,  25  Sup.  Ct.  176,  dismissing  writ  of  error  where  record 
did  not  show  alleged  Federal  question  had  been  passed  on  by  State 
Supreme  Court;  Wolfe  v.  State,  102  Ark.  300,  Ann.  Gas.  1914A,  448, 
144  S.  W.  210,  holding  appellate  court  will  dismiss  appeal  where  no 
final  judgment  rendered  in  lower  court;  Ford  v.  Mcintosh,  22  Okl.  425, 
98  Pac.  341,  holding  transcript  of  record  must  contain  copy  of  judgment. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme 'Court.  Note,  63  L.  R.  A. 
39. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  519,  520. 

165  U.  8.  174-180,  41  I*  Ed.  675,  17  Sup.  Ot.  286,  UNITED  STATES  V. 
BABNETTE. 


Officer  assigned  to  duty  on  school  ship  is  entitled  to  sea  pay. 
Approved  in  United  States  v.  Engard,  196  U.  S.  515,  49  L.  Ed.  576, 
25  Sup.  Ct.  322,  temporary  assignment  of  an  engineer  in  navy  to  shore 
duty  does  not  deprive  him  of  right  to  sea  pay;  Glavey  v.  United  States, 
182  U.  S.  606,  45  L.  Ed.  1252,  21  Sup.  Ct.  895,  holding  act  of  August  2, 
1882,  amending  Rev.  Stats.,  §  4400,  relating  to  regulation  of  steam  ves- 
sels, created  separate  office  of  inspector  with  fixed  salary ,  and  incum- 
bent appointed  by  Secretary  of  Treasury  was  entitled  to  salary. 

Ship  retaining  its  character  as  such  after  becoming  unsea worthy. 
Note,  24  E.  R.  0.  198. 

165  U.  S.  180-184,  41  L.  Ed.  677,  17  Sup.  Ot.  282,  JONES  ▼.  BRIM. 

Fourteenth  Amendment  does  not  limit  subjects  of  State's  police  power. 

Approved  in  Iowa  Cent.  Ry.  Co.  v.  Hampton  Electric  Light  etc.  Co.,  204 

Fed.  962,  123  C.  C.  A.  283,  holding  State  could  make  railroad  liable 

for  damage  .caused  by  fire ;  In  re  Gilstrap,  171  Cal.  113,  152  Pac.  44, 


861  JONES  v.  BRIM.  165  U.  S.  180-184 

upholding  law  requiring  license  of  hawkers  and  peddlers ;  State  v.  Robb, 
100  Me.  185,  60  Atl.  876,  upholding  ordinance  forbidding  anyone  to  go 
about  collecting  "house  offal"  except  the  person  appointed  for  that 
purpose  by  the  sanitary  committee,  though  an  immaterial  part  of  it  was 
invalid;  Love  v.  Judge  of  Recorder's  Court,  128  Mich.  551,  87  N.  W. 
788,  holding  Detroit  City  Charter  1893,  c.  7,  §  34,  giving  council  power 
to  control  and  regulate  manner  in  which  streets  and  public  places  should 
be  used,  authorized  ordinance  forbidding  making  public  address  in  any 
public  place  within  half  mile  of  city  hall  without  permission  of  mayor; 
Hawker  v.  New  York,  170  U.  S.  198,  42  L.  Ed.  1006,  18  Sup.  Ct.  577, 
upholding  New  York  law  prohibiting  practice  of  medicine  by  one  con- 
victed of  felony;  State  v.  Broadbelt,  89  Md.  583,  73  Am.  St.  Rep.  209, 
45  L.  R.  A.  437,  43  Atl.  774,  upholding  act  prescribing  sanitary  regula- 
tion for  milk  dealers  in  cities;  Knoxviile  etc.  R.  R.  Co.  v.  Harris,  99 
Tenn.  706,  43  S.  W.  120,  upholding  act  imposing  privilege  tax  on  rail- 
roads not  paying  ad  valorem  tax. 

Constitutionality  of  statute  imposing  liability  for  injury  to  ser- 
vant, irrespective  of  negligence.    Note,  34  L.  R.  A.  (N.  S.)  164. 

Establishment,  maintenance  and  control  of  public  highways  Is  within 
police  powers  of  State. 

Approved  in  Davis  v.  Massachusetts,  167  *U.  S.  47,  42  L.  Ed.  72,  17 
Sup.  Ct.  733,  upholding  ordinance  prohibiting  public  speaking  on  public 
grounds  without  permit ;  Lake  Shore  etc.  Ry.  Co.  v.  Ohio,  173  U.  S.  303, 
43  L.  Ed.  709,  19  Sup.  Ct.  472,  upholding  Ohio  requirement  that  trains 
stop  at  towns  of  certain  size;  Atchison  etc.  R.  R.  Co.  v.  Matthews,  174 
U.  S.  105,  43  L.  Ed.  913,  19  Sup.  Ct.  613,  upholding  act  including  attor- 
neys' fees  in  judgments  for  railroads'  liability  for  fires;  Davis  v.  Berry, 
216  Fed.  418,  refusing  to  allow  operation  on  twice  convicted  felons  tend- 
ing to  produce  impotency;  Greer  v.  Downey,  8  Ariz.  166,  61  L.  R.  A. 
408,  71  Pac.  901,  holding  statute  cannot  authorize  poundmaster  to  sell 
stray  animals  without  affording  judicial  hearing;  Fair  Haven  etc.  R.  R. 
Co.  v.  New  Haven,  75  Conn.  451,  53  Atl.  964,  holding  legislature  may 
require  street  railway  to  reimburse  municipality  for  cost  of  laying 
highway  pavement  upon  such  portion  of  street  as  is  appropriated  to  use 
of  tracks;  Seaboard  Air  Line  Ry.  v.  Simon,  56  Fla.  553,  16  Ann.  Gas. 
1234,  20  L.  R.  A.  (N.  S.)  126,  47  South.  1003,  holding  statute  cannot 
make  railroads  alone  liable  for  damages  to  goods  in  transit;  Clark  v. 
Harford  Agricultural  etc.  Assn.,  118  Md.  622,  85  Atl.  508,  upholding 
statute  requiring  license  for  horse-racing;  Commonwealth  v.  People's 
Express  Co.,  201  Mass.  578,  131  Am.  St.  Rep.  416,  88  N.  E.  425,  holding 
State  may  prohibit  importation  of  intoxicating  liquors;  Delaware  etc. 
R.  Co.  v.  Board  of  Public  Utility  Commrs.,  83  N.  J.  L.  217,  84  Atl.  704, 
holding  State  could  require  railroads  to  furnish  sanitary  drinking-cups ; 
Bryant  v.  Skillman  Hardware  Co.,  76  N.  J.  L.  49,  69  Atl.  25,  upholding 
child  labor  law;  Missouri  etc.  Ry.  Co.  v.  Town  of  Norfolk,  25  Okl.  329, 
29  L  R.  A  (N.  S.)  159,  107  Pac.  174,  holding  State  cannot  compel 
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*  railroad  to  stop  train  where  other  adequate  facilities  are  afforded ;  Nor- 
folk  etc.  R.  R.  Co.  v.  Commonwealth,  103  Va.  294,  49  S.  E.  41,  State 
corporation  commission  had  valid  authority  to  fix  charge  of  transporta- 
tion company  for  placing  cars  upon  consignee's  or  shipper's  individual 
scales  for  weighing. 

Statute   holding   drovers   liable   for  damage  to  highways   by  herds 
is  within  police  power. 

Approved  in  In  re  Finley,  1  Cal.  App.  211,  81  Pac.  1046,  upholding 
statute  imposing  death  penalty  upon  convict  in  State's  prison  who  shall 
commit  assault  likely  to  produce  bodily  injury. 

166  U.  8.  184-188,  41  I*  Ed.  679,  17  Sup.  Ot.  288,  ABDINQTON  y.  UNITED 
STATES. 

Baling  on  motion  for  new  trial  is  not  reviewable. 
Approved  in  Bell  Telephone  Co.  v.  Detharding,  148  Fed.  373,  78 
C.  C.  A.  185,  J.  W.  Bishop  Co.  v.  Shelhorse,  141  Fed.  648,  72  C.  C.  A. 
337,  and  Sprinkle  v.  United  States,  141  Fed.  820,  73  C.  C.  A.  285,  all 
reaffirming  rule ;  Smith  v.  United  States,  231  Fed.  32,  refusing  to  disturb 
order  denying  new  trial ;  Yurkonis  v.  Delaware  etc.  R.  Co.,  213  Fed.  538, 
6  N.  C.  C.  A.  212,  and  Paolucci  v.  United  States,  30  App.  D.  C.  220, 
both  applying  rule;  Copper  River  etc.  Ry.  Co.  v.  Reeder,  211  Fed.  286, 
127  C.  C.  A.  648,  holding  motion  is  directed  to  sound  discretion  of  court. 

Charge  that  if  accused  reasonably  believed  that  only  escape  lay  in  kill- 
ing his  assailant,  he  was  justified,  is  not  error. 

Approved  in  Andersen  v.  United  States,  170  U.  S.  508,  42  L.  Ed.  1125, 
18  Sup.  Ct.  696 ,  plea  of  self-defense  cannot  avail  where  accused 
brought  on  difficulty  for  purpose  of  killing;  Sacrini  v.  United  States,  38 
App.  D.  C.  378,  holding  test  is  reasonable  belief  not  actual  belief;  Towles 
v.  United  States,  19  App.  D.  C.  490,  holding  defendant  forger  must  show 
he  had  reasonable  belief  that  he  had  authority  to  issue  notes;  McQuig- 
gan  v.  Ladd,  79  Vt.  106,  64  Atl.  507,  holding  court  could  not  instruct 
that  defendant  was  entitled  to  use  such  force  "as  he  honestly  believed 
was  necessary." 

165  TJ.  S.  188-194,  41  L.  Ed.  680,  17  Sup.  Ct.  300,  EGAN  V.  HABT. 

On  error  to  State  court  in  chancery,  as  at  law,  Supreme  Court  is  con- 
cluded by  findings. 

Approved  in  Waters-Pierce  Oil  Co.  v.  Texas,  212  U.  S.  97,  53  L.  Ed. 
425,  29  Sup.  Ct.  220 ;  Adams  v.  Church,  193  U.  S.  513,  48  L.  Ed.  770, 
24  Sup.  Ct.  512;  Weltmer  v.  Bishop,  191  U.  S.  561,  48  L.  Ed. 
302,  24  Sup.  Ct.  848,  Thayer  v.  Spratt,  189  U.  S.  353,  47  L.  Ed. 
849,  23  Sup.  Ct.  579,  Bement  v.  National  Harrow  Co.,  186  U.  S.  83,  46 
L.  Ed.  1066,  22  Sup.  Ct.  752,  Western  Union  Tel.  Co.  v.  Call  Publishing 
Co.,  181  U.  S.  103,  45  L.  Ed.  771,  21  Sup.  Ct  565,  and  Gardner  v. 
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JBonestell,  180  U.  S.  370,  46  L.  Ed.  677,  21  Sup.  Ct.  402,  all  reaffirming 
rule;  Illinois  v.  Economy  Light  etc.  Co.,  234  U.  S.  524,  58  L.  Ed.  1439, 
34  Sup.  Ct.  973,  holding  appeal  lies  to  Federal  Supreme  Court  where 
State  court  has  decided  against  navigability  of  river;  Kerfoot  v.  Farmers 
etc.  Bank,  218  U.  S.  288,  54  L.  Ed.  1044,  31  Sup.  Ct.  14,  refusing  to 
review  finding  that  trust  deed  had  been  accepted  by  national  bank ;  Mam- 
moth Min.  Co.  v.  Grand  Central  Min.  Co.,  213  U.  S.  74,  53  L.  Ed.  705, 
29  Sup.  Ct.  413,  refusing  to  review  findings  as  to  ownership  of  vein  in 
mine;  Chapman  etc.  Land  Co.  v.  Bigelow,  206  U.  S.  45,  51  L.  Ed.  956, 
27  Sup.  Ct.  679,  holding  decisions  of  State  court  on  facts  are  not  re- 
viewable on  writ  of  error;  Gulf  etc.  Ry.  Co.  v.  Texas,  204  U.  S.  411, 
51  L.  Ed.  546,  27  Sup.  Ct.  360,  applying  rule  where  lower  court  found 
shipment  to  be  intrastate  shipment;  Clipper  Min.  Co.  v.  Eli  Min.  etc. 
Co.,  194  U.  S.  222,"  48  L.  Ed.  948,  24  Sup.  Ct.  632,  findings  of  fact  in 
action  in  support  of  adverse  mining  claim  that  claim  had  been  duly 
located  and  annual  work  performed  binding  on  writ  of  error;  Minne- 
apolis etc.  R.  R.  Co.  v.  Minnesota,  193  U.  S.  64,  48  L.  Ed.  619,  24  Sup. 
Ct.  396,  in  error  to  State  court,  Supreme  Court  would  not  consider 
whether  property  was  taken  without  due  process  where  the  question 
depends  on  finding  in  State  court  as  to  whether  certain  facts  constituted 
"an  unnecessary  and  useless  expenditure  of  money";  German  Sav.  etc. 
Soc.  v.  Dormitzer,  192  ,U.  S.  129,  48  L.  Ed.  377,  24  Sup.  Ct.  222,  hold- 
ing facts  that  resident  of  State  after  selling  out  his  property  and  busi- 
ness went  to  another  State,  bought  land  and  decided  to  locate  there, 
are  sufficient  for  courts  of  latter  State  to  find  that  he  had  changed  his 
domicile  and  that  courts  of  former  State  had  no  jurisdiction  of  action 
subsequently  brought  by  him  for  divorce;  St.  Louis  etc.  R.  Co.  v.  Had- 
ley,  168  Fed.  340,  holding  State  court  may  pass  on  constitutionality  of 
established  railroad  rates ;  St.  Louis  etc.  R.  Co.  v.  Hadley,  161  Fed.  423, 
holding  suit  to  enjoin  enforcement  of  railroad  rates  is  not  suit  against 
State;  Chicago  etc.  Ry.  Co.  v.  Swanger,  151  Fed.  789,  holding  State 
court  may  determine  constitutionality  of  act  of  Congress;  Simonson  v. 
Sinsheimer,  100  Fed.  429,  40  C.  C.  A.  474,  holding  on  appeal  from  order 
adjudging  defendant  an  involuntary  bankrupt  appellate  court  may  re- 
view facts  as  well  as  law;  Chicago  etc.  R.  R.  Co.  v.  Chicago,  166  U.  S. 
246,  41  L.  Ed.  988,  17  Sup.  Ct.  588,  trial  court's  rulings  on  law  alone 
are  reviewable  on  error;  Hedrick  v.  Atchison  etc.  R.  R.  Co.,  167  U.  S. 
677,  42  L.  Ed.  322,  17  Sup.  Ct.  924,  State  court's  findings  are  conclusive; 
Turner  v.  New  York,  168  U.  S.  95,  42  L.  Ed.  394,  18  Sup.  Ct.  40,  ques- 
tion of  inference  from  evidence  is  not  reviewable  on  error  to  State  court ; 
Nobles  v.  Georgia,  168  U.  S.  405,  42  L.  Ed.  518,  18  Sup.  Ct.  90,  noticing 
findings  and  following  conclusions  involving  statutory  construction; 
Backus  v.  Fort  Street  etc.  Depot  Co.,  169  U.  S.  565,  42  L.  Ed.  858,  18 
Sup.  Ct.  449,  and  dissenting  opinion  in  Rhodes  v.  Iowa,  170  U.  S.  437, 
42  L.  Ed.  1100,  18  Sup.  Ct.  673,  both  arguendo. 
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On  error  to  State  Supremo  Court  record  is  examinable  to>  determine, 
question*  decided. 

Approved  in  Cedar  Rapids  Gas  Light  Co.  v.  Cedar  Rapids,  223  U.  S. 
668,  56  L.  Ed.  604,  32  Sup.  Ct.  389,  holding  Supreme  Court  will  examine 
evidence  when  questions  are  to  be  answered;  Andrews  v.  Eastern  Ore- 
gon Land  Co.,  203  U.  S.  129>  61  L.  Ed.  121,  27  Sup.  Ct.  42,  holding  no 
presumptions  exist  in  Supreme  Court  as  to  what  the  testimony  might 
have  been;  San  Jose  Land  &  Water  Co.  v.  San  Jose  Ranch  Co.,  189 
U.  S.  180,  47  L.  Ed.  768,  23  Sup.  Ct.  489,  holding  Federal  question  is 
"specially  set  up  and  claimed* '  where  it  was  fully  considered  in  opinion 
of  court  and  ruled  against  plaintiff  in  error;  Board  of  Liquidation  v. 
Louisiana,  179  U.  S.  637,  45  L.  Ed.  853,  21  Sup.  Ct.  269,  referring  to 
State  court  opinion  in  determining  nonexistence  of  Federal  question  in 
Louisiana  decision  construing  New  Orleans  refunding  law;  Thompson 
v.  Maxwell  Land-Grant  Co.,  168  U.  S.  456,  42  L.  Ed.  641,  18  Sup.  Ct. 
123,  State  court's  opinion  may  be  examined  where  statute  or  practice 
makes  it  part  of  record ;  Castillo  v.  McConnico,  168  U.  S.  677,  42  L.  Ed. 
624,  18  Sup.  Ct.  231,  reaffirming  rule ;  United  States  v.  Norfolk  etc.  Ry. 
Co.,  114  Fed.  686,  holding  where  pendency  of  appeal  in  former  proceed- 
ing suspending  judgment  therein  is  pleaded  in  abatement  to  second  man- 
damus court  in  determining  real  issue  therein  may  look  to  pleadings, 
evidence  and  opinion  of  court  filed  in  support  of  and  as  part  of  judg- 
ment appealed  from. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  R.  A. 
57. 

Record  for  showing  Federal  Supreme  Court 's  jurisdiction  to  review 
State  court's  decision.    Note,  63  L.  R.  A.  331. 

Supreme  Court  will  not  review  State  decfaion  on  ground  broad  enough 
to  eliminate  Federal  question, 

Approved  in  Hamburg-American  S.  S.  Co.  v.  Lennan,  194  U.  S.  628/ 
48  L.  Ed.  1157,  24  Sup.  Ct.  85,  Dentiison  v.  Christian,  196  U.  S.  637,  49 
L.  Ed.  630,  25  Sup.  Ct.  795,  Mutual  Reserve  Fund  Life  Ins.  Co.  v. 
Birch,  200  U.  S.  612,  50  L.  Ed.  620,  26  Sup.  Ct.  752 ;  Castillo  v.  McCon- 
nico, 168  U.  S.  679,  42  L.  Ed.  624,  18  Sup.  Ct.  231,  and  Milburn  Gin  etc. 
Co.  v.  German  Bank,  173  U.  S.  701,  43  L.  Ed.  1185,  19  Sup.  Ct.  878,  all 
following  rule. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  R.  A.  577. 

Miscellaneous.  Cited  in  Leroy  v.  United  States,  177  U.  S.  629,  44 
L.  Ed.  918,  20  Sup.  Ct.  800,  as  affirming  Louisiana  court  determining 
navigability  of  Bayou  Pierre ;  United  States  v.  Banister  Realty  Co.,  155 
Fed.  589,  discussing  right  of  company  to  build  bridge  over  navigable 
inlet;  Hurst  v.  Dana,  86  Kan.  955,  122  Pac.  1044,  holding  title  to  bed  of 
Arkansas  River  in  Kansas  is  in  State. 
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166  U.  8.  194-255,  41  L.  Ed.  683,  17  Sup.  Ot.  305,  ADAMS  EXPRESS  00  v. 
OHIO  STATE  AUDITOR. 

Federal  courts  will  ordinarily  follow  State  court's  construction  of  State 
Constitution  and  laws. 

Approved  in  League  v.  Texas,  184  U.  S.  159,  46  L.  Ed.  480,  22  Sup. 
Ct.  476,  upholding  Tex.  Gen.  Laws  1897,  c.  103,  p.  132,  relating  to  col- 
lection of  delinquent  taxes  by  judicial  proceedings;  Bramblet  v.  Davis, 
141  Fed.  784,  72  C.  C.  A.  204,  in  suit  to  quiet  title  arising  out  of  con- 
flicting boundaries,  Federal  court  bound  by  former  decision  of  State 
court  as  to  location  of  patent  from  which  title  of  one  party  derived; 
City  of  Sioux  Falls  v.  Farmers '  Loan  etc.  Co.,  136  Fed.  730,  732,  69 
C.  C.  A.  373,  following  decision  of  State  court  as  to  power  of  municipal 
corporation  to  incur  indebtedness  for  waterworks,  and  refusing  to  con- 
sider contention  that  that  was  a  friendly  suit  brought  to  obtain  inter- 
pretation of  laws  favorable  to  bond  issue;  York  v.  Washburn,  129  Fed. 
570,  64  C.  C.  A.  132,  following  State  decision  to  effect  that  lease  not 
complying  with  statute  of  frauds  is  not  a  nullity,  but  unenforceable  only 
at  election  of  parties ;  Underground  R.  R.  v.  City  of  New  York,  116  Fed. 
960,  upholding  N.  Y.  Rapid  Transit  Act  of  1891;  Long  Island  Water 
Supply  v.  Brooklyn,  166  U.  S.  688,  41  L.  Ed.  1166,  17  Sup.  Ct.  719,  State 
decisions  are  final  on  matters  of  procedure;  Merchants  &  Manufactur- 
ers '  Bank  v.  Pennsylvania,  167  U.  S.  463,  42  L.  Ed.  237,  17  Sup.  Ct.  830, 
Pennsylvania  decision  that  act  taxing  national  banks  does  not  violate 
State  Constitution,  is  binding;  New  York  v.  Roberts,  171  U.  S.  665, 
43  L.  Ed.  326,  19  Sup.  Ct.  61,  arguendo. 

Distinguished  in  In  re  Opinions  of  Judges,  34  S.  D.  656, 147  N.  W.  731, 
holding  rule  does  not  apply  to  advisory  opinion  given  by  justices  to 
Governor  of  State;  Central  Trust  Co.  v.  Citizens'  St.  Ry.  Co.,  82  Fed. 
13,  State  court's  construction  of  statute  is  not  binding  where  contro- 
versy is  about  contract  depending  therein. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  445,  446. 

Property  engaged  in  interstate  commerce  is  not  exempt  from  State 
taxation. 

Approved  in  United  States  Express  Co.  v.  Minnesota,  223  U.  S.  347, 
56  L.  Ed.  466,  32  Sup.  Ct.  211,  holding  earnings  from  interstate  ship- 
ments may  be  included  in  gross  receipts;  Chicago  etc.  Ry.  Co.  v.  Bab- 
cock,  204  U.  S.  598,  51  L.  Ed.  640,  27  Sup.  Ct.  326,  holding  State  may 
tax  portion  of  interstate  railway  within  its  confines ;  Atlantic  &  Pacific 
Tel.  Co.  v.  Philadelphia,  190  U.  S.  163,  47  L.  Ed.  999,  23  Sup.  Ct.  818, 
holding  telegraph  company  engaged  in  interstate  commerce  may  be  com- 
pelled by  municipality  to  pay  reasonable  license  fee  for  enforcement  of 
local  government  supervision  of  poles  and  wires;  St.  Louis  etc.  Ry.  Co. 
XVII--55 
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v.  Davis,  132  Fed.  633,  valuation  for  taxing  purposes  of  interstate  rail- 
road on  mileage  basis  does  not  violate  commerce  clause;  Yost  v.  Lake 
Erie  Transp.  Co.,  112  Fed.  747,  50  C.  C.  A.  511,  holding  vessels  engaged 
in  foreign  commerce  owned  by  corporation  of  State,  which  are  registered 
under  United  States  laws  and  have  name  of  home  port  painted  on  stern, 
are  taxable  at  such  home  port  only;  St.  Louis  Southwestern  Ry.  Co.  v. 
State,  106  Ark.  331,  152  S.  W.  114,  upholding  franchise  tax  imposed  by 
State  of  Arkansas;  City  of  Jeffersonville  v.  Louisville  etc.  Bridge  Co., 
169  Ind.  661,  83  N.  E.  342,  holding  interstate  bridge  company  'main- 
taining also  a  terminal  was  subject  to  State  taxation;  General  Electric 
Co-  v.  Board  of  Assessors,  121  La.  123,  46  South.  125,  holding  debts  due 
on  open  account  are  taxable  at  domicile  of  debtor;  Metropolitan  Life 
Ins.  Co.  v.  Board  of  Assessors,  115  La.  706,  116  Am.  St.  Rep.  179,  9 
L.  R.  A.  (N.  S.)  1240,  39  South.  849,  holding  State  might  tax  notes  evi- 
dencing loans  made  by  foreign  insurance  company;  State  v.  Cudahy 
Packing  Co.,  129  Minn.  33,  151  N.  W.  411,  holding  State  could  tax  re- 
frigerator-cars ;  State  v.  Canda  Cattle  Car  Co.,  85  Minn.  460,  89  N.  W. 
67,  construing  Laws  1897,  c.  160,  taxing  property  of  corporations  engaged 
in  interstate  commerce;  Northern  Pac.  Ry.  Co.  v.  Richland  County,  28 
N.  D.  182,  Ann.  Cas.  1916E,  574,  L.  R.  A.  1915A,  129,  148  N.  W.  547,  "hold- 
ing railroad  right  of  way  may  be  assessed  for  local  drain;  Chicago  etc. 
R.  R.  Co.  v.  Richardson  County,  72  Neb.  486,  100  N.  W.  951,  upholding 
statute  of  Nebraska  providing  for  taxation  of  railroad  property ;  Central 
R.  Co.  v.  State  Board  of  Assessors,  75  N.  J.  L.  157,  67  Atl.  686,  uphold- 
ing statute  taxing  railroad  and  canal  property;  Missouri  etc.  Ry.  Co.  v. 
Shannon,  100  Tex.  387,  395,  10  L.  R.  A.  (N.  S.)  681,  100  S.  W.  140,  144, 
holding  value  of  railroad  property  may  be  determined  by  Secretary  of 
State  and  controller ;  American  etc.  Transit  Co.  v.  Hall,  174  U.  S.  76,  43 
L.  Ed.  902, 19  Sup.  Ct.  602  (affirming  24  Colo.  300,  65  Am.  St.  Rep.  228, 
51  Pac.  425),  refrigerator  transit  company  is  taxable  for  average  number 
of  cars  used  in  State ;  Union  etc.  Transit  Co.  v.  Lynch,  18  Utah,  394,  55 
Pac.  643,  upholding  tax  on  cars  of  foreign  corporations  used  in  Utah; 
dissenting  opinion  in  Henderson  Bridge  Co.  v.  Kentucky,  166  U.  S.  160, 
41  L.  Ed.  957,  17  Sup.  Ct.  536,  majority  upholding  tax  on  interstate 
bridge,  computed  on  unit  rule. 

Distinguished  in  dissenting  opinion  in  Bacon  v.  Board  of  State  Tax 
Commrs.,  126  Mich.  43,  85  N.  W.  314,  majority  upholding  Comp.  Laws 
1897,  §  3831,  providing  that  for  tax  purposes  personal  property  shall 
include  all  goods  and  chattels  belonging  to  inhabitants  situated  without 
State,  except  such  as  are  permanently  invested  in  business  in  another 
State,  and  shall  include  shares  in  foreign  corporation  owned  by  inhabi- 
tants of  Michigan. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  R.  A 
642. 
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Such  property  within  State  may  be  taxed  on  basis  of  proportion  it 
tears  to  whole. 

Approved  in  St.  Louis  Southwestern  Ry.  Co.  v.  Arkansas,  235  U.  S. 
368,  59  L.  Ed.  273,  35  Sup.  Ct.  99,  holding  State  may  levy  fran- 
chise tax  based  on  property  within  State;  Galveston  etc.  Ry.  Co.  v. 
Texas,  210  U.  S.  225,  52  L.  Ed.  14)37,  28  Sup.  Ct.  638,  holding  State 
cannot  tax  one  per  cent  of  gross  receipts  where  most  of  revenue  comes 
from  outside  shipments;  Michigan  etc.  R.  R.  Co.  v.  Powers,  201,  U.  S. 
293,  50  L.  Ed.  761,  26  Sup.  Ct.  466  (affirming  Michigan  R.  R.  Tax  Cases, 
138  Fed.  233),  upholding  statute  providing  for  taxing  railroad  property 
at  average  rate  imposed  on  all  other  property  in  State  to  be  ascertained 
by  State  board  of  assessors;  Atlantic  &  Pacific  Tel.  Co.  v.  Philadelphia, 
190  U.  S.  163,  47  L.  Ed.  999,  23  Sup.  Ct.  818,  holding  telegraph  company 
engaged  in  interstate  commerce  may  be  compelled  by  municipality  to 
pay  reasonable  license  fee  for  enforcement  of  local  government  super- 
vision of  its  poles  and  wires;  Union  Refrigerator  Transit  Co.  v.  Lynch, 
177  U.  S.  152,  44  L.  Ed.  710,  20  Sup.  Ct.  632,  holding  cars  of  Union 
Refrigerator  Transit  Company,  a  Kentucky  corporation  engaged  in 
furnishing  refrigerator-cars  to  shippers  and  which  were  in  State  of 
Utah,  were  subject  to  taxation  by  Utah;  Fargo  v.  Powers,  220  Fed.  710, 
711,  holding  State  .need  not  include  foreign  and  ocean-going  mileage  in 
determining  total  mileage;  Atchison  etc.  Ry.  Co.  v.  Sullivan,  173  Fed. 
460,  462,  464,  466,  97  C.  C.  A.  1,  and  Northern  Pac.  Ry.  Co.  v.  Kootenai 
*  County,  19  Idaho,  81,  112  Pac.  322,  both  upholding  tax  levied  on  mileage 
basis ;  Central  Pac.  Ry.  Co.  v.  Evans,  111  Fed.  77,  holding  under  Nevada 
act  of  March  16,  1901,  board  of  assessors  could  not  designate  railroad  by 
name  and^fix  valuation  per  mile  of  its  road  throughout  State;  Bank  of 
California  v.  San  Francisco,  142  Cal.  283,  75  Pac.  835,  holding  franchise 
to  be  a  corporation  is  taxable;  Metropolitan  Life  Ins.  Co.  v.  Board  of 
Assessors,  115  La.  706,  39  South.  849,  upholding  assessment  under  stat- 
ute upon  credits  and  bills  receivable  of  foreign  corporation  arising  from 
business  done  in  State;  State  v.  Western  Union  Tel.  Co.,  96  Minn.  24, 
104  N.  W.  572,  upholding  statute  providing  for  taxation  of  tangible 
and  intangible  property  of  telegraph  companies  as  system;  West  Shore 
R.  Co.  v.  State  Board  of  Assessors,  82  N.  J.  L.  39,  81  Atl.  352,  holding 
value  of  railroad  franchise  in  State  may  be  determined  on  mileage  basis ; 
In  re  Assessment  of  Western  Union  Tel.  Co.,  35  Okl.  630,  130  Pac.  567, 
holding  presumption  lies  that  property  of  telegraph  company  equally 
distributed  throughout  mileage;  Standard  Oil  Co.  v.  Spartanburg,  66 
S.  C.  44,  44  S.  E.  379,  upholding  ordinance  requiring  dealer  in  oils  to 
pay  license  tax,  but  exempting  dealers  in  oils  upon  which  tax  has  been 
paid;  Chicago  etc.  R.  Co.  v.  State,  128  Wis.  616,  645,  108  N.  W.  571, 
582,  upholding  a  statute  prescribing  method  of  taxing  railroad  property; 
Kingsley  v.  Merrill,  122  Wis.  201,  67  L.  R.  A.  200,  99  N.  W.  1049,  up- 
holding statute  making  debts  due  from  solvent  debtors  subject  to  taxa- 
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tion  not  invalid  because  excluding  debts  due  from  insolvent  debtors; 
American  etc.  Transit  Co.  v.  Hall,  174  U.  S.  75,  43  L.  Ed.  902,  19  Sup. 
Ct.  601,  upholding  tax  on  average  number  of  cars  habitually  employed  in 
State ;  Taylor  v.  Louisville  etc.  R.  R.  Co.,  88  Fed.  361,  31  C.  C.  A.  537, 
in  assessing  railroad  property  market  value  of  stocks  and  bonds  may  be 
considered;  McRae  v.  Bowers  Dredfing  Co.,  90  Fed.  362,  dredgers  are 
taxable  in  State  of  location  irrespective  of  foreign  ownership;  dissent- 
ing opinion  in  Adams  Express  Co.  v.  Kentucky,  166  U,  S.  184,  41  L.  Ed. 
966,  17  Sup.  Ct.  532,  majority  upholding  Kentucky  tax  on  unit  rule. 

Distinguished  in  Fargo  v.  Hart,  193  U.  S.  496,  500,  503,  48  L.  Ed.  764, 
765,  766,  24  Sup.  Ct.  498,  holding  invalid  assessment  of  nonresident 
express  company  doing  interstate  business  on  mileage  basis,  which  took 
into  account  a  great  amount  of  property  outside  of  State. 

Propriety  of  using  mileage  basis  in  assessing  value  of  franchise 
of  common  carrier.    Note,  Ann.  Gas.  1914B,  199. 

Express  company's  property  within  State  is  subject  to  taxation. 
Approved  in  State  v.  United  States  Express  Co.,  114  Minn.  353,  37 
L.  R.  A.  (N.  S.)  1127,  131  S.  W.  492,  holding  express  company  may  be 
taxed  according  to  earnings  within  State;  Wells,  Fargo  &  Co.  v.  Craw- 
ford Co.,  63  Ark.  588,  40  S.  W.  713,  approving  unit  rule  in  taxing  ex- 
press companies. 

Situs  of  personal  property  for  the  purpose  of  taxation.    Note,  62 
Am.  St  Rep.  475. 

Place  of  taxation  of  corporate  franchise.    Note,  7  Ann.  Gas.  519. 

Personal  property  having  taxation  situs  elsewhere,  as  subject  to 

taxation  in  State  of  owner's  domicile.     Note,  36  L.  R.  A.  (N.  S.) 

295.  # 

Situs,  as  between  different  States  or  countries,  of  personal  prop- 
erty for  tax  purposes.    Note,  L.  R.  A.  1915G,  903. 

Tax  based  on  proportion  of  retains  of  capital  stock,  property  and  gross 
receipts  is  valid. 

Approved  in  Gulf  &  Ship  Island  R.  R.  Co.  v.  Hewes,  183  U.  S.  77, 
46  L.  Ed.  91,  22  Sup.  Ct.  30,  holding  Mississippi  railroad  charter  pro- 
vision exempting  from  all  taxation  for  twenty  years  was  repealable; 
American  Express  Co.  v.  Indiana,  165  U.  S.  256,  41  L.  Ed.  708,  17  Sup. 
Ct.  991,  sustaining  like  Indiana  law;  Henderson  Bridge  Co.  v.  Ken- 
tucky, 166  U.  S.  154,  41  L.  Ed.  .955,  17  Sup.  Ct.  534,  upholding  like 
Kentucky  tax  on  interstate  bridge;  Adams  Express  Co.  "v.  Kentucky, 
166  U.  S.  180,  41  L.  Ed.  964,  17  Sup.  Ct.  530,  upholding  like  Kentucky 
taxation  scheme;  Adams  Express  Co.  v.  Ohio,  166  U.  S.  217,  41' L.  Ed. 
976,  17  Sup.  Ct.  605,  reaffirming  decision  on  rehearing;  Pingree  v. 
Auditor-general,  120  Mich.  105,  44  L.  R.  A.  685,  78  N.  W.  1028,  Michigan 
telephone   and  telegraph  tax    (1881)   is  not  specific  tax  applicable  to 
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education  fund ;  Wells,  Fargo  &  Co.  v.  Johnson,  205  Fed.  76,  79,  holdin? 
State  tax  may  be  levied  on  mileage  basis;  Ohio  River  etc.  Ry.  Co.  v. 
Dittey,  203  Fed.  548,  holding  State  might  impose  excise  tax  on  privilege 
of  carrying  on  business ;  Memphis  Tel.  Co.  v.  Cumberland  Tel.  &  Tel.  Co., 
145  Fed.  908,  76  C.  C.  A.  436,  discussing  element  of  valuation  of  prop- 
erty of  telephone  company,  and  holding  publication  against  promoters 
not  libelous  against  company  because  not  affecting  its  value;  Pacific 
Gas  &  Electric  Co.  v.  Roberts,  168  Cal.  424,  425,  143  Pac.  701,  holding 
gas  company  paying  gross  earnings  tax  is  not  subject  to  motor  vehicle 
tax ;  Crocker  v.  Scott,  149  Cal.  583,  87  Pac.  105,  holding  State  may  tax 
shares  in  national  banks;  Wright  v.  Union  Tank  Line  Co.,  143  Ga.  772, 
85  S.  E.  997,  holding  company  operating  tank-cars  is  not  subject  to 
franchise  tax ;  State  v.  Illinois  Cent.  R.  Co.,  246  111.  218,  257,  92  N.  E. 
829,  842,  holding  railroad  company  operating  bridge  must  include 
revenue  from  bridge  traffic  in  its  gross  receipts;  Cumberland  etc.  R.  R. 
Co.  v.  State,  92  Md.  690,  48  Atl.  510,  upholding  Acts  1890,  c.  559,  and 
1896,  c.  120,  imposing  annual  State  tax  on  gross  receipts  of  railroads 
proportionate  to  mileage  of  road  within  State ;  Detroit  Citizens1  St.  R.  R. 
Co.  v.  Common  Council  of  Detroit,  125  Mich.  685,  84  Am.  St.  Rep.  689, 
85  N".  W.  100,  taxing  street  car  system;  Pingree  v.  Auditor-general,  120 
Mich.  105,  78  N.  W.  1028,  upholding  Pub.  Acts  1881,  No.  168,  providing 
for  assessment  of  telegraph  and  telephone  lines  at  their  cash  value,  and 
tax  levy  at  rate  equal  to  average  of  general,  municipal  and  local  taxes 
throughout  State  during  previous  year  in  lieu  of  all  other  taxes;  State* 
v.  Savage,  65  Neb.  759,  91  N.  W.  726,  upholding  assessment  of  railroad 
and  telegraph  properties,  and  discussing  proper  method  of  obtaining 
valuation ;  Southern  Express  Co.  v.  Patterson,  122  Tenn.  287,  123  S.  W. 
355,  holding  legislature  must  provide  method  of  valuation  and  assess- 
ment; State  v.  Northern  Express  Co.,  76  Wash.  647,  136  Pac.  1164, 
holding  State  cannot  tax  gross  receipts  from  business  done  within  State. 
Distinguished  in  Johnson  v.  Wells,  Fargo  &  Co.,  239  U.  S.  242,  60 
L.  Ed.  248,  36  Sup.  Ct.  65,  refusing  to  uphold  tax  based  on  gross 
earnings. 

Tax  on  capital  stock  of  corporations.    Note,  58  L.  R.  A.  555,  558, 
567. 

Treatment  of  going  concern  "value"  in  public  service  property  valua- 
tions.   Note,  48  L.  R.  A.  (N.  S.)  1107. 

Taxation  according  to  unit  rule  la  not  taking  of  property  without  due 
process  of  law. 

Approved  in  American  Sugar  Refining  Co.  v.  Louisiana,  179  U.  S.  95, 
45  L.  Ed.  105,  21  Sup.  Ct.  46,  upholding  Louisiana  act  of  July  9,  1890, 
imposing  license  tax  upon  refiners  of  sugar  and  exempting  planters  and 
farmers  refining  their  own  sugar;  Coulter  v.  Weir,  127  Fed.  908,  62 
C.  C.  A.  429,  upholding  Ky.  Stats.  1903,  §  4077  et  seq.,  imposing  alleged 
franchise  tax  on  corporations,  which  is  in  effect  tax  on  intangible  prop- 
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erty  of  corporation  not  otherwise  taxed;  Detroit  Citizens'  St.  R.  R.  Co. 
v.  Common  Council  of  Detroit,  125  Mich.  690,  696,  84  Am.  St.  Rep.  589, 
85  N.  W.  102,  104,  taxing  street-car  system;  Yazoo  etc.  R.  R.  Co.  v. 
Adams,  77  Miss.  779,  25  South.  358,  provision  for  assessment  of  rail- 
road property  for  back  taxes  by  commissioners  is  valid;  dissenting 
opinion  in  Adams  Express  Co.  v.  Kentucky,  166  U.  S.  183,  41  L.  Ed.  965, 
17  Sup.  Ct.  532,  majority  upholding  Kentucky  tax  on  unit  rule. 

Distinguished  in  Hart  v.  Smith,  159  Ind.  191,  64  N.  E.  664,  holding 
goodwill  of  newspaper  conducted  by  a  partnership,  being  incident  of 
the  business  as  a  going  concern,  cannot  be  assessed  as  a  tax  on  the  prop- 
erty as  a  unit. 

Constitutional  equality  as  to  corporate  taxation.    Note,  60  L.  R.  A. 
838,  376. 

Property  of  corporation  taxed  according  to  unit  rule  has  situs  in  State 
for  taxation. 

Approved  in  Union  etc.  Transit  Co.  v.  Lynch,  18  Utah,  392,  55  Pac 
642,  foreign  cars  habitually  used  in  State,  have  situs  there  for  taxation. 

Distinguished  in  Liverpool  etc.  Ins.  Co.  v.  Board  of  Assessors,  51  La. 
Ann.  1034,  72  Am.  St  Rep.  489,  45  L.  R.  A.  527,  25  South.  972,  debts 
due  nonresidents  are  not  taxable. 

Corporation  is  deemed  to  hold  property  for  purposes  of  its  business, 
and  it  must  show  contrary. 

Approved  in  Spreckels  Sugar  Refining  Co.  v.  McClain,  192  U.  S.  414, 
48  L.  Ed.  502,  24  Sup.  Ct.  381  (affirming  in  part  113  Fed.  246,  51  C.  C.  A. 
201),  holding,  under  War  Revenue  Act  of  1898,  §  27,  rentals  from 
wharves  owned'  by  sugar  refining  corporation  and  used  as  necessary  ad- 
junct to  its  business  are  receipts  in  the  business  to  be  included  in  com- 
puting its  gross  income  for  purpose  of  such  tax;  Adams  Express  Co.  v. 
Ohio,  166  U.  S.  223,  41  L.  Ed.  978,  17  Sup.  Ct.  607,  corporation  failing 
to  show  exemption  cannot  complain  if  State  treats  all  its  property  as 
taxable ;  Coulter  v.  Weir,  127  Fed.  910,  62  C.  C.  A.  429,  holding  where 
Kentucky  corporation  invested  its  surplus  in  bonds  which  it  transferred 
to  trust  company  in  New  York,  and  then  issued  to  stockholders  as  dis- 
tributive share  thereof  its  own  bonds  payable  only  out  of  securities  so 
deposited,  bonds  transferred  to  trust  company  could  not  be  included 
in  estimating  value  of  company's  intangible  property  in  Kentucky; 
State  v.  United  States  Express  Co.,  81  Minn.  90,  83  N.  W.  466,  holding 
railroad  commission  had  legal  right  to  exact  of  partnership  engaged  in 
business  of  common  carrier  as  to  all  its  property  and  business  within 
State  but  not  as  to  its  property  out  of  State,  nor  of  its  interstate 
business. 

Findings  of  fact  by  special  tribunal  cannot  be  overthrown  by  evidence 
merely  going  to  show  contrary. 
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Approved  in  Western  Union  Tel.  Co.  v.  Trapp,  186  Fed.  125,  108 
C.  C.  A.  226,  holding  value  determined  on  by  State  board  can  be  attacked 
only  for  fraud;  Western  Union  Tel.  Co.  v.  Howe,  180  Fed.  49,  103 
C.  C.  A.  398,  holding  equity  cannot  enjoin  commission  from  certifying 
assessment;  Coulter  v.  Weir,  127  Fed.  909,  62  C.  C.  A.  429,  applying  rule 
to  valuation  of  corporate  franchises  under  Ky.  Stats.  1903,  §  4077  et  seq. ; 
Yazoo  etc.  R.  R.  Co.  v.  Adams,  77  Miss.  778,  25  South.  357,  railroad 
commissioner's  decision,  assessing  railroad  for  back  taxes,  is  collaterally 
unimpeachable  except  for  fraud;  State  v.  Wells,  Fargo  &  Co.,  38  Nev. 
527,  540,  150  Pac.  841,  846,  holding  fact  that  erroneous  method  was 
used  in  determining  valuation  is  immaterial;  Williams  v.  Garfield  Ex- 
change Bank,  38-  Okl.  546, 134  Pac.  866,  refusing  to  set  aside  assessment 
where  no  fraud  was  shown. 

Distinguished  in  The  W.  F.  Babcock,  85  Fed.  982,  29  C.  C.  A.  514, 
seaman's  arrest  and  detention  in  foreign  port  for  desertion  raises  no 
presumption  of  consular  investigation. 

Taxation  of  franchises.    Note,  131  Am,  St.  Rep.  874,  878. 

Liability  of  carrier  for  injury  to  passenger  caused  by  slipping  on 
banana  peel  or  the  like.    Note,  Ann,  Gas.  1916E,  1188, 1189,  1190. 

Taxation  of  corporate  franchises.    Note,  57  L.  R.  A.  52,  103. 

Miscellaneous.  Cited  in  Wells,  Fargo  &  Co.  v.  Mayor  etc.  of  Jersey 
City,  207  Fed.  878,  discussing  right  of  property  owner  to  hold  city 
liable  for  damages  from  mob-rioting;  Public  Service  Gas  Co.  v.  Board 
of  Public  Utility  Commrs.,  84  N.  J,  L.  479,  87  Atl.  658,  discussing 
reasonableness  of  gas  rates  established  by  Public  Utilities  Act. 

165  U.  8.  255-256,  41  L.  Ed.  707,  17  Sup.  Ot.  991,  AMERICAN  EXPRESS 
CO.  V.  INDIANA. 

Adjudged  in  conformity  with  Adams  Exp.  Co.  v.  Ohio,  166  XT.  S.  194, 
41  L.  Ed.  683,  17  Sup.  Ct.  305. 

Approved  in  State  v.  Ohio  Oil  Co.,  150  Ind.  28,  49  N.  E.  811,  follow- 
ing rule;  Fargo  v.  Powers,  220  Fed.  710,  holding  State  need  not  in- 
clude ocean-going  traffic  in  determining  total  mileage;  Bank  of  Cali- 
fornia v.  San  Francisco,  142  Cal.  283,  75  Pac.  835,  holding  franchise  to 
be  a  corporation  is  taxable  by  State;  Missouri  etc.  Ry.  Co.  v.  Shannon, 
100  Tex.  395,  10  L.  R.  A.  (N.  S.)  681,  100  S.  W.  144,  holding  valuation 
may  be  determined  by  Secretary  of  State  and  controller. 

Distinguished  in  Fargo  v.  Hart,  193  U.  S.  496,  48  L.  Ed.  764,  24  Sup. 
Ct.  498,  assessment  of  nonresident  express  company  doing  interstate 
business  on  mileage  basis,  which  took  into  account  large  amount  of 
property  outside  of  State,  is  void. 

Property  engaged  in  Interstate  commerce  la  not  exempt  from  State 
taxation. 
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Approved  in  Southern  Express  Co.  v.  Paterson,  122  Tenn.  291,  123 
S.  W.  356,  holding  legislature  must  provide  method  of  taxation. 

Situs   of  personal   property   for   the   purpose   of   taxation.     Note, 
62  Am,  St.  Rep.  475. 

Tax  on  capital  stock  of  corporations.     Note,  58  L.  R.  A.  558. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  R.  A.  642. 

165   U.   S.   257-264,   41   L.   Ed.   708,    17    Sup.    Ot.   302,   ROSEXCKANS   v. 
UNITED  STATES. 

Federal  court's  jurisdiction  is  coextensive  with  district  regardless  of 
places  of  holding  court. 

Approved  in  Matheson  v.  United  States,  227  U.  S.  542,  57  L.  Ed.  633, 
33  Sup.  Ct.  355,  holding  act  of  Congress  of  1909  did  not  destroy  unitv 
of  District  Court  of  Alaska;  Barrett  v.  United  States,  169  U.  S.  221, 
42  L.  Ed.  724,  18  Sup.  Ct.  329,  grand  jury,  sitting  at  either  place  in 
district,  may  indict  for  offense  committed  in  district;  United  States  v. 
Sutherland,  214  Fed.  322,  holding  where  district  has  not  been  divided, 
criminal  cause  may  be  tried  in  any  place  court  directs;  Dwyer  v.  United 
States,  170  Fed.  162,  95  C.  C.  A.  416,  holding  court  sitting  in  one  division 
may  hear  motion  for  new  trial  in  case  tried  in  another  division ;  Clement 
v.  United  States,  149  Fed.  309,  310,  79  C.  C.  A.  243,  under  statutes 
dividing  district  into  divisions  and  providing  that  trial  of  offenses 
shall  be  had  in  division  where  committed,  grand  jury  for  each  term  may 
be  summoned  from  entire  district. 

Right  of  accused  in  Federal  courts  as  to  place  of  trial.    Note,  17 
Ann.  Gas.  1118. 

Express  legislation  upon  given  subject  can  be  overthrown  only  by  sub- 
sequent legislation  equally  express. 

Approved  in  Hemmer  v.  United  States,  204  Fed.  906,  123  C.  C.  A.  194, 
holding  Indians  holding  allotments  under  act  of  1875  were  not  bound 
by  provision  as  to  alienation  in  act  of  1884;  Spencer  v.  United  States, 
169  Fed.  565,  95  C.  C.  A.  60,  holding  word  "jurors"  as  used  in  Rev. 
Stats.,  §  802,  includes  grand  and  petit  jurors ;  United  States  v.  Chicago 
etc.  Ry.  Co.,  151  Fed.  96,  and  Great  Northern  Ry.  Co.  v.  United  States, 
155  Fed.  961,  84  C.  C.  A.  93,  both  holding  Hepburn  Act  did  not  repeal 
section  of  Eikins  Act  punishing  carriers  giving  rebates;  Moss  v.  United 
States,  29  App.  D.  C.  197,  holding  father  of  bastard  child  cannot  be 
punished  for  refusal  to  support  it;  State  ex  rel.  Pacific  Reclamation  Co. 
v.  Ducker,  35  Nev.  225,  127  Pac.  993,  holding  appeal  lies  from  order 
granting  injunction;  Ex  parte  Townsend,  64  Tex.  Cr.  373,  Ann.  Cas. 
19140,  814,  144*  S,  W.  641,  holding  State  may  regulate  sale  of  nonin- 
toxicating  alcoholic  liquors. 

What  contracts  will  support  maritime  lien.    Note,  70  L.  R.  A.  398. 
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Indictment  for  destroying  draft  need  not  describe  it;  description  may 
be  stated  as  unknown. 

Approved  in  Shaw  v.  United  States,  180  Fed.  362,  103  C.  C.  A.  494, 
holding  indictment  charging  embezzlement  of  article  need  not  describe 
article  with  particularity. 

Distinguished  in  United  States  v.  Green,  136  Fed.  643,  644,  holding 
indictment  for  bribery  which  states  tender  of  defendant's  personal  check 
drawn  on  Knickerbocker  Trust  Company  of  New  York,  in  favor  of  offi- 
cer for  three  hundred  and  twenty-five  dollars  is  insufficient. 

165  U.  S.  264-273,  41  L.  Ed.  710,  17  Sup.  Ot.  323,  THE  VALENCIA. 

Maritime  lien  does  not  arise  in  absence  of  agreement,  express  or  im- 
plied, where  credit  is  given  owner. 

Approved  in  The  Malola,  214  Fed.  312,  holding  evidence  showed 
supplies  furnished  on  credit  of  vessel;  The  J.  Doherty,  207  Fed.  1001, 
holding  towage  company  knowing  vessel  was  chartered  is  not  entitled 
to  lien ;  The  Clinton,  160  Fed.  423,  87  C.  C.  A.  373,  holding  one  assert- 
ing lien  has  burden  of  proving  same;  The  William  P.  Donnelly,  156 
Fed.  304,  holding  evidence  did  not  show  agreement  to  effect  that  sup- 
plies furnished  were  to  be  lien  on  vessel;  The  Alligator,  153  Fed.  219, 
holding  owner  of  tug  furnishing  towage  service  is  not  entitled  to  lien; 
The  Underwriter,  119  Fed.  755,  holding  where  charter  provides  that 
charterer  shall  pay  for  all  coal  used  by  vessel  no  lien  exists  on  vessel 
in  favor  of  one  who  with  knowledge  of  charter  furnishes  coal  on 
master's  order  in  foreign  port  across  river  from  home  port;  Cuddy  v. 
Clement,  113  Fed.  460,  51  C.  C.  A.  288  (affirming  Prince  v.  Ogdens- 
burg  Transit  Co.,  107  Fed.  982),  holding  where  coal  dealers  made  con- 
tract for  furnishing  coal  to  defendants'  steamers  at  certain  ports,  and 
coal  was  furnished  on  orders  of  masters  and  charged  to  several  vessels 
and  end  of  season  took  defendants'  note  for  amount  due,  coal  fur- 
nished on  credit  of  owners  and  not  of  ships;  The  Havana,  92  Fed. 
1008,  35  C.  C.  A.  148,  presumption  is  v against  extension  of  maritime 
lien  for  repairs  made  on  order  of  managing  owner. 

Distinguished  in  The  Surprise,  129  Fed.  874,  875,  876,  877,  878,  879, 
883,  64  C.  C.  A.  309,  upholding  maritime  lien  for  wharfage  and  neces- 
sary supplies  furnished  vessel  at  instance  of  master;  The  Ella,  84 
Fed.  477,  478,  479,  480,  491,  lien  for  supplies  in  foreign  port,  on  owner's 
crder,  will  be  recognized  where  common  understanding  exists  between 
repairer  and  owner;  The  Iris,  88  Fed.  909,  circumstances  of  case  and 
usages  of  port  determine  whether  credit  is  to  vessel  or  owner. 

Supplies  furnished  charterer  create  no  lien,  in  absence  of  agreement, 
express  or  implied. 

Approved  in  Alaska  etc.  S.  S.  Co.  v.  C.  W.  Chamberlain  &  Co.,  116 
Fed.  602,  54  C.  C.  A.  56,  holding  where  supplies  are  furnished  to  char- 
terer having  demise  of  vessel  for  certain  term  at  place  of  charterer's 
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residence,  presumption  that  credit  given  to  charterer  and  not  to  vessel 
•rebuttable  only  by  proof  that  it  was  intention  of  both  parties  to  give 
credit  to  vessel;  The  C.  W.  Moore,  107  Fed.  958,  holding  no  implied 
agreement  arises  for  pledge  of  vessel's  credit  for  rental  of  wharfage 
privileges  in  port  where  charterer  with  whom  contract  to  pay  all  ex- 
penses and  keep  vessels  free  from  liens  and  wharf  owner  makes  no 
inquiry  as  to  terms  of  charter;  The  Newport,  107  Fed.  747,  holding 
where  repairs  furnished  dredge  and  scows  whose  ownership  was  doubt- 
ful and  parties  in  possession  were  irresponsible  and  without  credit, 
they  were  furnished  on  credit  of  vessels;  The  Roanoke,  107  Fed.  743. 
46  C.  C.  A.  618,  holding  one  making  repairs  on  vessel  in  foreign  port 
upon  order  of  supposed  resident  corporation  claiming  to  be  owner,  but 
which  was  in  fact  charterer  without  authority  to  encumber  vessel,  can- 
not  claim  lien  on  bare  statement  that  work  done  on  credit  of  ship: 
The  Solveig,  103  Fed.  325,  43  C.  C.  A.  250,  denying  maritime  lien  on 
vessel  for  advances  to  creiw  made  without  master's  knowledge  or  for 
port  charges  paid,  in  favor  of  charterer  for  voyage,  whose  charter 
was  not  with  owners,  but  with  time  charterer  who  was  bound  to  pay 
such  charges  and  of  which  fact  subcharterer  had  knowledge;  The  Bur- 
ton, 84  Fed.  1000,  burden  is  on  libelants  to  show  that  person  with 
whom  they  dealt  was  acting  by  owner's  authority;  The  South  Portland, 
100  Fed.  496,  40  C.  C.  A.  514,  arguendo. 

Distinguished  in  The  Iris,  100  Fed.  106,  107,  108,  109,  40  C.  C.  A. 
301,  holding  where  vessel  is  sold  and  after  part  payment  of  purchase 
price  is  delivered  to  purchaser,  under  agreement  by  which  he  is  author- 
ized to  make  alterations  and  repairs  at  his  own  expense,  purchaser 
becomes  equitable  owner  and  may  charge  vessel  with  liens. 

Right  to  maritime  lien  for  supplies.    Note,  24  E.  R.  G.  654. 

One  put  upon  Inquiry  as  to  charterer's  liability  for  supplies  cannot  ac- 
quire lien. 

Approved  in  Northwestern  Fuel  Co.  v.  Dunkley- Williams  Co.,  174 
Fed.  123,  125,  98  C.  C.  A.  95,  and  Post  Steamboat  Co.  v.  Loughran, 
12  App.  D.  C.  440,  both  applying  rule;  The  Yankee,  233  Fed.  926, 
holding  one  furnishing  supplies  on  proof  of  order  from  owner  is  en- 
titled to  lien;  New  York  Trust  Co.  v.  Bermuda- Atlantic  S.  S.  Co.,  211 
Fed.  999,  allowing  lien  against  vessel  organized  by  Canadian  corpora- 
tion organized  to  avoid  United  States  laws;  The  Strohn,  191  Fed. 
215,  refusing  lien  on  vessel  retaken  by  vendor  under  conditional  sale; 
The  O.  H.  Vessels,  177  Fed.  591,  holding  where  contract  for  repairs 
is  confirmed  by  owner,  lien  exists;  The  Gen.  J.  A.  Dumont,  158  Fed. 
314,  refusing  lien  to  one  knowing  charterer  was  not  owner ;  Great  Lakes 
Towing  Co.  v.  Mill  Transp.  Co.,  155  Fed.  15,  22  L.  R.  A.  (N.  S.)  769, 
83  C.  C.  A.  607,  holding  shipping  company  not  allowed  to  limit  its  lia- 
bility as  to  towing  company  performing  salvage  service  under  con- 
tract; The  Golden  Rod,  151  Fed.  8,  80  C,  C.  A.  246,  holding  vessel  in 
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hands  of  purchaser  under  conditional  sale  is  considered  as  if  in  hands 
of  charterer;  The  Wyandotte,  145  Fed.  325,  75  C.  C.  A.  117,  allowing 
recovery  on  bottomry  bond  given  by  master  for  supplies,  there  being 
no  evidence  of  credit  to  owner  or  charterer;  The  Chicklade,  120  Fed. 
1006,  holding  where  stevedore  was  employed  to  load  ship  by  brokerage 
firm  and  during  progress  of  work  learned  that  ship  was  under  charter, 
but  did  not  notify  master  of  any  claim  against  vessel,  he  has  no  lien 
for  services;  The  Underwriter,  119  Fed.  763,  holding  where  charter 
provides  that  charterer  shall  pay  for  all  coal  used  by  vessel  no  lien 
exists  on  vessel  in  favor  of  one  who  with  knowledge  of  charter  fur- 
nishes coal  on  master's  order  in  foreign  port  across  river  from  home 
port;  The  Newport,  107  Fed.  748,  holding  where  repairs  furnished 
dredge  and  scows  whose  ownership  was  doubtful  and  parties  in  posses- 
sion were  irresponsible  and  without  credit,  they  were  furnished  on 
eredit  of  vessels;  The  George  Farwell,  103  Fed.  883,  43  C.  C.  A.  373, 
holding  where  steamship  company  procured '  repairs  to  be  made  on 
vessel  representing  that  it  was  owner,  though  in  fact  it  was  only  char- 
terer under  charter  requiring  it  to  pay  for  all  repairs,  person  making 
repairs  not  bound  to  make  further  inquiry;  The  Roanoke,  101  Fed. 
301,  holding  where  libelant  by  direction  of  corporation  as  owner  re- 
paired vessel,  presumed  that  repairs  made  on  credit  of  owner;  The 
Tillie  A.,  84  Fed.  685,  knowledge  that  towed  boats  had  been  chartered, 
should  put  libelant  on  inquiry ;  The  Burton,  84  Fed.  999,  duty  of  reason- 
able inquiry  is  upon  libelants;  The  H.  C.  Grady,  87  Fed.  238,  posses- 
sion under  agreement  for  sale  confers  no  authority  on  vendee  to  create 
liens  for  supplies;  The  Algonquin,  88  Fed.  319,  denying  lien  for  sup- 
plies furnished  on  order  of  master  appointed  by  equitable  owner,  vendor 
retaining  title;  The  Mary  A.  Tryon,  93  Fed.  221,  denying  lien  for 
towage,  under  contract  with  charterer,  tower  knowing  of  charter; 
Atkins  v.  Lewis,  168  Mass.  536,  47  N.  E.  508,  denying  one  furnishing 
supplies  at  instance  of  part  owner,  recovery  from  co-owner;  Vaicerde 
v.  Spottswood,  77  Miss.  917,  28  South.  721,  holding  debts  for  materials, 
supplies  and  labor  created  in  performance  of  contract  to  repair  ship 
are  not  liens  on  vessel,  under  Code  1892,  §§  2725,  2726,  where  same 
created  by  independent  contractor. 

Distinguished  in  The  Iris,  88  Fed.  906,  owner  is  not  personally  liable 
for  repairs  made  in  reliance  on  ownership  of  one  clothed  by  him  with 
apparent  ownership. 

165  XT.  S.  273-274,  41  L.  Ed.  714,  17  Sup.  Ct.  322,  PIM  v.  ST.  LOUIS. 

1        Supreme  Court  cannot  review  State  decision  where  Federal  right  was 
not  set  up  until  petition  for  rehearing. 

Approved  in  Indiana  Power  Co.  v.  St.  Joseph  etc.  Power  Co.,  187 
U.  S.  636,  47  L.  Ed.  343,  23  Sup.  Ct.  842,  and  National  Surety  Co.  v. 
McCormick,  186  U.  S.  481,  46  L.  Ed.  1260,  22  Sup.  Ct.  945,  both  reaffirm- 
ing rule;  McCorquodale  v.  Texas,  211  U.  S.  437,  53  L.  Ed.  271,  29  Sup. 
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Ct.  146,  and  Hardwicke  v.  Wurmser,  264  Mo.  142,  174  S.  W.  809,  both 
applying  principle ;  St.  Louis  etc.  R.  R.  Co.  v.  Shepherd,  240  U.  S.  241, 
60  L.  Ed.  624,  36  Sap.  Ct.  274,  holding  review  will  not  lie  where  peti- 
tion was  denied  without  Federal  question  being  considered;  Forbes  v. 
State  Council,  216  U.  S.  399,  54  L.  Ed.  636,  30  Sup.  Ct.  295,  holding 
order  "denying  motion  for  rehearing"  does  not  show  Federal  question 
was  raised ;  Disconto  Gesellschaft  v.  Umbreit,  208  U.  S.  578,  52  L.  Ei 
628,  28  Sup.  Ct.  337,  holding  Supreme  Court  will  review  case  where 
Federal  right  was  considered  on  rehearing;  Zadig  v.  Baldwin,  166  U.  S. 
488,  41  L.  Ed.  1088,  17  Sup.  Ct.  640,  and  Ross  v.  King,  172  U.  S.  641, 
43  L.  Ed.  1180,  19  Sup.  Ct.  879,  reaffirming  rule;  Miller  v.  Cornwall 
R.  R.  Co.,  168  U.  S.  134,  42  L.  Ed.  411,  18  Sup.  Ct.  35,  suggestion,  on 
reargument,  of  appearance  of  Federal  question  on  record,  conies  too 
late;  Vaughn  v.  Wabash  R.  R.  Co.,  145  Mo.  61,  46  S.  W.  954,  consti- 
tutional protection,  not  claimed  on  trial,  cannot  be  claimed  on  appeal; 
Brown  v.  Missouri  etc.  Ry.  Co.,  175  Mo.  188,  74  S.  W.  974,  holding 
constitutional  question  must  be  raised  in  trial  court  in  order  to  give 
Supreme  Court  jurisdiction;  Ex  parte  Hollman,  74  S.  C.  20,  14  Abil 
Cas.  1105,  60  S.  E.  24,  refusing  to  sustain  Statute  making  it  criminal 
offense  for  farm  laborer  to  refuse  to  work  after  receiving  advance  on 
salary. 

Distinguished  in  Mallett  v.  North  Carolina,  181  U.  S.  592,  45  L.  Ei 
1018,  21  Sup.  Ct.  731,  upholding  jurisdiction  to  review  State  decision 
where  Federal  question  raised  in  State  Supreme  Court  was  decided 
against  party  raising  it. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 

to  obtain  review  in  Federal  Supreme  Court.    Note,  68  L.  R.  A. 

41. 

165  U.  8.  275-303,  41  L.  Ed.  715,  17  Sup.  Ct  326,  ROBERTSON  T.  BALD- 
WIN. 

Congress  may  authorise  Justices  of  peace  to  issue  warrants  for  arrest 
of  deserting  seamen. 

Approved  in  In  re  Woodbury,  98  Fed.  837,  and  Wall  v.  Cox,  101  Fed. 
411,  41  C.  C%  A.  408,  both  holding  under  Bankruptcy  Act  1898,  §  2. 
District  Court  has  jurisdiction  over  equity  suit  by  bankruptcy  trustee 
to  set  aside  bankrupt's  fraudulent  conveyance;  In  re  Iasigi,  79  Fed. 
755,  State  magistrates  may  commit  consul  and  hold  pending  extradition. 

Administration  of  Federal  laws  in  State  courts.    Note,  48  L.  R.  A 
37,  39. 

Congress  may  authorise  State  officers  to  perform  duties  merely  in- 
cidental to  judicial  power. 

Approved  in  Dallemaerne  v.  Moisan,  197  U.  S.  174,  49  L.  Ed.  711, 
25  Sup.  Ct.  422,  upholding  execution  by  State  police  officer  of  requisi- 
tion by  French  consul  for  arrest  of  seaman  on  French  vessel;  Levin 
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v.  United  States,  128  Fed:  829,  830,  832,  63  C.  C.  A.  476,  holding  Con- 
gress may  empower  State  courts  to  admit  qualified  aliens  to  citizenship 
and  State  courts  may  exercise  this  power  without  permission  from 
States  which  created  them;  Hoxie  v.  New  York  etc.  R.  Co.,  82  Conn. 
356,  367,  17  Ann.  Gas.  324,  73  Atl.  756,  760,  holding  suit  under  Federal 
Liability  Act  is  within  jurisdiction  of  United  States  courts ;  Inhabitants 
of  Hampden  County  v.  Morris,  207  Mass.  169,  Ann.  Gaa.  1912A,  815, 
93  N.  E.  580,  holding  State  court  had  jurisdiction  over  naturalization 
of  aliens;  Barnett  v.  Pemiscot  Co.  Court,  111  Mo.  App.  699,  86  S.  W. 
576,  under  statute  no  appeal  lies  from  action  of  County  Court  in  revo- 
cation of  license;  Freeholders  of  Passaic  v.  Slater,  85  N.  J.  L.  621,  90 
Atl.  378,  holding  county  clerk  not  entitled  to  fees  in  naturalization  pro- 
ceedings; Eidredge  v.  Salt  Lake  County,  37  Utah,  193,  106  Pac.  941, 
holding  county  clerk  entitled  to  fees  received  in  naturalization  proceed- 
ings ;  State  ex  rel.  Gorelick  v.  Superior  Court,  75  Wash.  241,  Ann.  Gaa. 
1915C,  428,  134  Pac.  917,*  holding  State  has  jurisdiction  in  naturaliza- 
tion proceedings. 

Constitutional  prohibition  against  Involuntary  servitude  does  not  apply 
to  seamen's  contract. 

Approved  in  Butler  v.  Perry,  240  U.  S.  333,  60  L.  Ed.  674,  36  Sup. 
Ct.  259,  upholding  law  requiring  every  able-bodied  mule  to  do  six  days' 
annual  work  on  public  roads;  United  States  v.  Toledo  Newspaper  Co., 
220  Fed.  507,  upholding  prosecution  against  newspaper  for  criminal 
articles  printed  about  judge;  Dickinson  v.  United  States,  159  Fed.  805, 
809,  811,  86  C.  C.  A.  625,  holding  person  accused  of  infamous  crime 
cannot  consent  to  jury  of  ten;  City  of  Chicago  v.  Coleman,  254  III. 
342,  98  N.  E.  523,  holding  party  may  be  sentenced  to  house  of  correc- 
tion for  violation  of  municipal  ordinance. 

Distinguished  in  Union  Pac.  B.  R.  Co.  v.  Ruef,  120  Fed.  110,  enjoin- 
ing members  of  labor  organization  from  preventing  employer  from 
carrying  on  business  by  preventing  others  from  entering  or  remaining 
in  its  service  by  assaulting  them  or  intimidating  them  by  means  of 
pickets. 

Seaman's  contract  is  exceptional  and  may  properly  Involve  surrender 
of  personal  liberty  to  certain  extent 

Approved  in  Minneapolis  etc.  R.  R.  Co.  v.  Bombolis,  241  U.  S.  221, 
Ann.  Gas.  1916E,  505,  60  L.  Ed.  965,  36  Sup.  Ct.  595,  holding  less  than 
unanimous  verdict  is  sufficient  under  Employers'  Liability  Act;  Ex 
parte  Hollman,  79  S.  C.  18,  14  Ann.  Gas.  1105,  60  S.  E.  23,  Ex  parte 
Drayton,  153  Fed.  993,  and  Bailey  v.  Alabama,  219  U.  S.  243,  55  L"  Ed. 
202,  31  Sup.  Ct.  145,  all  holding  void  law  which  provided  for  imprison- 
ment of  laborers  refusing  to  work  after  receiving  advances  on  employ- 
ment contract;  The  John  and  Winthrop,  182  Fed.  383,  106  C.  C.  A.  1, 
holding  ship's  master  might  put  seamen  in  chains  for  refusal  to  work; 
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In  re  Cole,  163  Fed.  184,  23  L.  R.  A.  (N.  fl.)  255,  90  C.  C.  A.  50, 

holding  contempt  proceedings  against  bankrupt  may  be  instituted  by 
petition ;  The  Margharita,  140  Fed.  827,  72  C.  C.  A.  232,  holding  upon 
facts  master  of  vessel  not  negligent  in  not  putting  into  port  to  afford 
medical  treatment  to  injured  sailor. 

Distinguished  in  Clyatt  v.  United  States,  197  U.  S.  216,  49  L.  Ed. 
217,  25  Sup.  Ct.  429,  denning  peonage  as  prohibited  by  Rev.  Stats., 
§§  1990,  5526,  under  thirteenth  amendment. 

Law  regarding  deserting  seamen  reviewed. 

Approved  in  Patterson  v.  Bark  Eudora,  190  U.  S.  174,  47  L.  Ed.  1006, 
23  Sup.  Ct.  823,  holding  30  Stat.  755,  prohibiting  prepayment  of  sea- 
men's wages,  applies  to  seamen  shipping  in  American  port  on  foreign 
ship;  Tucker  v.  Alexandroff,  183  U.  S.  431,  46  L.  Ed.  268,  22  Sup. 
Ct.  198,  holding  member  of  Russian  navy  sent  to  this  country  to  form 
part  .of  crew  of  Russian  cruiser  being  built  here  becomes  deserter  on 
leaving  after  ship  launched  though  she  was  not  yet  commissioned; 
The  Iroquois,  118  Fed.  1005,  55  C.  C.  A.  497,  holding  where  seaman  in 
performance  of  duty  fell  and  broke  leg,  it  was  master's  duty  to  take 
him  at  once  to  some  port  where  proper  treatment  could  be  had,  and 
failure  to  do  so,  by  which  amputation  became  necessary,  rendered  ship 
liable  in  damages;  The  W.  F.  Babcock,  85  Fed.  980,  29  C.  C.  A.  514, 
charges  for  arrest  and  detention  of  deserting  seamen  and  wages  of 
substitutes  are  deductible  from  wages;  Lafourche  Packet  Co.  v.  Hen- 
derson, 94  Fed.  875,  36  C.  C.  A.  519,  seaman  does  not  assume  risk  from 
patently  defective  appliances  of  ship;  dissenting  opinion  in  Hopkins 
v.  Oxley  Stave  Co.,  83  Fed.  930,  28  C.  C.  A.  99,  majority  holding  com- 
bination to  boycott  unlawful ;  Citizens'  Loan  Assn.  v.  Boston  etc.  R.  R. 
Co.,  196  Mass.  531,  124  Am.  St.  Rep.  584,  13  Ann.  Gas.  365,  14  L.  R.  A. 
(N.  S.)  1025,  82  N.  E.  698,  holding  employee  may  make  valid  assign- 
ment of  wages;  Ives  v.  South  Buffalo  Ry.  Co.,  201  N.  Y.  312,  Ann. 
Oaa.  1912B,  156,  34  L.  R.  A.  (N.  S.)  162,  94  N.  E.  446,  1  N.  C.  C.  A. 
549,  refusing  to  uphold  Workmen's  Compensation  Law  of  1910;  People 
v.  Orange  County  Road  Cons.  Co.,  175  N.  Y.  91,  67  N.  E.  131,  holding 
void  Penal  Code,  §  384h,  subd.  1,  prohibiting  anyone  contracting  with 
State  or  municipality  from  requiring  more  than  eight  hours  work  for 
day's  labor;  State  v.  Robinson,  143  N.  C.  631,  56  S.  E.  922,  holding 
married  woman  cannot  be  held  criminally  liable  for  abandoning  crops. 

Jurisdiction   of   State   court   in  naturalization  proceeding.    Note, 
Ann.  Gas.  19150,  428. 

Constitutional  liberty  of  speech  and  press.    Note,  15  Ann.  Gas.  5. 

Legality  of  "secondary  boycott"  by  labor  union.    Note,  16  L.  R.  A. 
(N.  S.)  86. 

Miscellaneous.  Cited  in  Gompers  v.  United  States,  233  U.  S.  610, 
Ann.  Gas.  1915D,  1044,  58  L.  Ed.  1120,  34  Sup.  Ct.  693,  holding  prose- 
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cation  for  criminal  contempt  most  (be  began  within  three  years;  In 
re  Gompers,  40  App.  D.  C.  341,  342,  holding  prosecution  for  criminal 
contempt  need  not  be  began  within  three  years;  State  v.  Williams, 
146  N.  C.  622,  14  Ann.  Gas.  562,  17  L.  R.  A.  (N.  S.)  299,  61  S.  E.  62, 
holding  void  law  prohibiting  person  importing  more  than  one-half  gallon 
of  liquor  daily;  George  Jonas  Qlass  Co.  v.  Glass  Blowers'  Assn.,  77 
N.  J.  Eq.  230,  41LLA  (N.  8.)  445,  79  Atl.  267,  allowing  injunction 
against  picketing. 

165  XT.  8.  304-310,  41  L.  Ed.  725,  17  Sup.  Ot.  845,  WESTERN  UNION  TEL. 
OO.  v.  INDIANA. 

Iaw  providing  for  adding  penalty  of  fifty  per  cent  to  Judgment  for 
taxes  against  telegraph  company  is  valid. 

Approved  in  Atlantic  Coast  Line  R.  Co.  v.  Coachman,  59  Fla.  147, 
20  Ann.  Oas.  1047,  52  South.  383,  allowing  attorney's  fees  in  suit  against 
carrier  for  damage  to  shipment;  State  v.  Western  Union  Tel.  Co.,  Ill 
Minn.  36,  126  N.  W.  403,  holding  State  may  provide  for  interest  on 
delinquent  taxes;  Ex  parte  Walsh,  59  Tex.  Cr.  419,  129  S.  W.  123, 
holding  State  may  penalize  conducting  of  pool-rooms. 

Protection   of   corporations    from   special   and   hostile   legislation. 
Note,  62  Am.  St.  Rep.  175. 

Law  may  provide  different  rule  for  enforcement  of  collection,  accord- 
ing to  use  of  property. 

Approved  in  American  Sugar  Refining  Co.  v.  Louisiana,  179  U.  S.  95, 
45  L.  Ed.  105,  21  Sup.  Ct.  46,  upholding  Louisiana  act  of  July  9,  1890, 
imposing  license  tax  on  sugar  refineries,  but  exempting  therefrom  farmers 
and  planters  refining  their  own  sugar;  Atchison  etc.  R.  R.  Co.  v.  Mat- 
thews, 174  U.  S.  105,  43  L.  Ed.  913,  19  Sup.  Ct.  613,  sustaining  Kansas 
law  including  attorney's  fees  in  damages  recoverable  from  railroads  for 
fire  from  locomotives;  W.  C.  Peacock  &  Co.  v.  Pratt,  121  Fed.  777,  58 
C.  C.  A.  48,  upholding  Hawaiian  income  tax  law  of  1901,  exempting 
from  its  operation  private  schools  and  fraternal  benefit  societies;  Lacy 
v.  Armour  Packing  Co.,  134  N.  C.  573,  47  S.  E.  55,  upholding  statute 
imposing  license  tax  on  packing-houses  carrying  on  business  in  State; 
Standard  Oil  Co.  v.  Spartanburg,  66  S.  C.  44,  44  S.  E.  379,  upholding 
ordinance  requiring  dealer  in  oils  to  pay  license  tax  and  exempting 
therefrom  dealers  in  oils  upon  which  taxes  have  been  paid;  Coal  & 
Coke  Ry.  Co.  v.  Conley,  67  W.  Va.  182,  67  S.  E.  636,  upholding  power 
of  State  to  establish  railroad  rates;  Kingsley  v.  Merrill,  122  Wis.  201, 
67  L.  R.  A.  200,  99  N.  W.  1049,  statute  making  debts  due  from  solvent 
debtors  subject  to  taxation  not  invalid  because  excluding  debts  due  from 
insolvent  debtors. 

Tax  on  capital  stock  of  corporations.    Note,  58  L.  R.  A.  558. 
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Miscellaneous.  Cited  in  Board  of  Commrs.  of  Johnson  County  v. 
Johnson,  173  Ind.  86,  89  N.  E.  594,  discussing  taxing  of  oorporated  and 
unincorporated  banks. 

166  U.  S.   311-315,  41  L.  Ed.  727,  17   Sup.   Ok   366,  PBICE  V.  UNITED 
STATES. 

Indictment  charging  mailing  of  obactne  ^matter  willfully,  and  with 
knowledge  of  obscenity,  is  sufficient. 

Approved  in  Stayton  v.  United  States,  213  Fed.  225,  129  C.  C.  A.  568, 
holding  allegation  that  defendant  "knowingly"  deposited  letter  is  suffi- 
cient ;  United  States  v.  Great  Northern  Ry.  Co.,  214  Fed.  49, 130  C.  C.  A. 
486,  holding  railroad  not  liable  for  inducing  migration  of  person  not 
known  to  be  an  alien ;  Tyomies  Pub.  Co.  v.  United  States,  211  Fed.  389, 
128  C.  C.  A.  47,  holding  indictment  need  not  allege  that  defendants 
knew  of  obscene  character  of  picture  mailed;  Konda  v.  United  States, 
166  Fed.  92,  22  L.  R.  A.  (N.  S.)  24,  92  C.  C.  A.  75,  holding  allegation 
that  defendant  unlawfully  and  knowingly  mailed  obscene  matter  was 
sufficient ;  Jones  v.  United  States,  162  Fed.  422,  89  C.  C.  A.  303,  uphold- 
ing indictment  for  making  fraudulent  entry  on  public  land;  Rinker  v. 
United  States,  151  Fed.  758,  81  C.  C.  A.  379,  holding  indictment  need 
not  allege  that  obscene  letter  was  of  "indecent  character" ;  McNiel  v. 
United  States,  150  Fed.  85,  80  C.  C.  A.  36,  indictment  charging  that 
bankrupt  "unlawfully,  knowingly,  willfully  and  fraudulently"  concealed 
property  belonging  to  his  estate  sufficiently  avers  his  knowledge  that 
such  property  belonged  to  his  estate;  Burton  v.  United  States,  142  Fed. 
59,  73  C.  C.  A.  243,  indictment  charging  defendant  with  "willfully,  unlaw- 
fully, wrongfully  and  knowingly"  mailing  obscene  matter,  not  questioned 
till  after  verdict,  means-  defendant  knew  contents  of  circulars  mailed; 
United  States  v.  Mitchell,  141  Fed.  671,  indictment,  under  Rev.  Stats., 
§  5440,  charging  defendants  conspired  to  defraud  United  States  of 
public  lands  by  means  of  false  entries,  and  that  in  pursuance  thereof 
certain  acts  were  done,  not  defective  in  failing  to  state  defendants 
knew  illegal  character  of  acts  done;  United  States  v.  Eddy,  134  Fed. 
119,  upholding  indictment  for  swearing  to  false  statement  in  purchase 
of  public  land  which  charges  that  defendant  "willfully,  corruptly  and 
feloniously  subscribed  and  swore"  to  matters  he  knew  were  not  true; 
United  States  v.  Howard,  132  Fed.  334,  defect  of  form  in  omitting 
date  of  offense  cured  by  Rev.  Stats.,  §  1025,  but  indictment  defective 
in  omitting  the  word  "willful"  without  containing  equivalent  words; 
Middleby  v.  Effier,  118  Fed.  262,  55  C.  C.  A.  355,  holding  case  showing 
only  that  defendant  spoke  and  published  words  charging  that  plaintiff 
had  "written  anonymous  letters1 '  which  were  scurrilous,  and  that  it 
was  "a  State  prison  offense,"  without  colloquium  or  innuendo,  is  insuffi- 
cient to  warrant  charge  that  words  substantially  amount  to  charge  that 
plaintiff  had  committed  crime  against  United  States  laws;  Wright  v. 
United  States,  108  Fed.  811,  816,  48  C.  C.  A.  37,  upholding  indictment 
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under  Rev.  Stats.,  §  5440,  charging  that  defendants  named  "unlawfully 
did  conspire  to  defraud  the  United  States,"  followed  by  statement  of 
nature  and  purpose  of  conspiracy,  and  the  acts  done  to  effect  its  object ; 
Timmons  v.  United  States,  85  Fed.  207,  30  C.  C.  A.  74,  indictment  de- 
scribing letter  as  "obscene,  lewd  and  lascivious"  is  sufficient,  without 
adding  "of  indecent  character";  Morris  v.  Board  of  Commissioners, 
25  Colo.  App.  420,  139  Pac.  583,  holding  county  commissioner  is  liable 
only  where  he  knowingly  allows  bill  not  knowingly  allowable;  Lorenz  v. 
United  States,  24  App.  D.  C.  363,  upholding  indictment  charging  post- 
master-general with  having  bought  articles  at  greater  price  than  they 
were  worth;  First  Nat.  Bank  v.  Davis,  135  Ga.  693,  36  L.  R.  A.  (N.  S.) 
134,  70  S.  E.  249,  holding  bank  must  be  shown  to  have  knowingly  received 
interest;  Bader  v.  State,  176  Ind.  272,  94  N.  E.  1011,  upholding  indict- 
ment charging  presentation  of  fraudulent  claim  which  "he  then  and  there 
well  knew  was  f raudulent ' ' ;  Commonwealth  v.  Hartford,  193  Mass.  468, 
79  N.  E.  785,  upholding  indictment  alleging  that  defendant  "knowingly" 
distributed  advertisements  as  to  where  abortion  might  be  obtained; 
State  v.  Dougherty,  86  N.  J.  L.  533,  93  Atl.  101,  holding  councilmen 
may  be  bribed  to  pass 'ordinance  which  was  never  intended  to  be  passed; 
State  v.  Zurhorst,  75  Ohio  St.  242,  116  Am.  St.  Rep.  724,  9  Ann,  Oas.  46, 
79  N.  E.  240,  holding  immoral  publication  need  not  be  inserted  in  full 
in  indictment;  State  v.  De  Paoli,  24  Wash.  74,  63  Pac.  1103,  holding 
indictment  charging  that  defendant  "did  willfully,  unlawfully  and  know- 
ingly sell  and  give  intoxicating  liquor"  to  a  minor  sufficiently  charges 
that  defendant  had  knowledge  of  minority  of  purchaser. 

Distinguished  in  Renigar  v.  United  States,  172  Fed.  655,  19  Ann.  Cas. 
1117,  26  L.  R.  A.  (N.  S.)  683,  97  C.  C.  A.  172,  holding  indictment  must 
be  returned  in  open  court. 

Criminal  uses  of  the  United  States  mail.    Note,  58  Am.  St.  Rep. 

598. 
Meaning  of  term  "knowingly."    Note,  Ann.  Oas.  1912A,  434. 

Sufficiency  of  description  of  obscene  matter  in  indictment  or  infor- 
mation for  publishing,  distributing  or  mailing  same.  Note,  9 
Ann.  Oas.  49. 

Detective  may  testify  that  he  corresponded  with  accused  for  purpose 
of  obtaining  evidence  against  him. 

Approved  in  Goldman  v.  United  States,  220  Fed.  62,  135  C.  C.  A.  625, 
holding  conviction  may  be  had  on  answers  sent  to  decoy  letters;  Acklcy 
v.  United  States,  200  Fed.  223,  118  C.  C.  A.  403,  holding  defendant  can- 
not complain  that  he  was  induced  to  commit  crime  by  means  of  decoy 
letters;  State  v.  Ice  &  Fuel  Co.,  166  N.  C.  406,  Ann.  Cas.  19160,  728, 
52  L.  R.  A.  (N.  S.)  219,  81  S.  E.  957,  holding  prosecutor  may  purchase 
coal  to  determine  whether  accused  was  selling  at  short  weight;  Moss 
v.  State,  4  Okl.  Cr.  251,  111  Pac.  952,  holding  prosecuting  attorney 
XVH— 56 
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might  induce  unlawful  sale  of  liquor;  State  v.  Littooy,  52  Wash.  94, 
17  Ann.  Gas,  292,  100  Pac.  173,  holding  detective  might  induce  one  prac- 
ticing without  license  to  perform  dental  work. 

Effect  of  consent  to  crime  by  persons  injured  thereby.    Note,  72 
Am.  St  Rep.  701. 

Inducement  to  commit  offense  with  view  to  prosecution  therefor  as 
defense  to  such  prosecution.    Note,  17  Ann.  Gas.  297. 

Instigation  or  consent  to  crime  for  purpose  of  detecting  criminal  as 
defense.    Note,  30  L.  R.  A.  (N.  S.)  949. 

Miscellaneous.  Cited  in  Chino  Lee  v.  United  States,  231  U.  S.  735, 
58  L.  Ed.  459,  34  Sup.  Ct.  315,  affirming  judgment  on  authority  of  prin- 
cipal case. 

166  U.  8.  316-322,  41  L  Ed.  729,  17  Sup.  Ot.  382,  UNITED  STATES  V; 
GORHAM. 

Indian  depredation  claims  may  be  enforced  when  tribe  cannot  be 
identified  and  such  fact  la  stated. 

Distinguished  in  United  States  v.  Martinez,  195  U.  S.  472,  475,  477, 
478,  479,  460,  49  L.  Ed.  283,  284,  285,  286,  25  Sup.  Ct.  80,  petition  in 
action  under  Indian  Depredation  Act  cannot  be  amended  after  three 
years  limitation  prescribed  by  the  act  by  stating  a  different  tribe  as  the 
wrongdoer. 

165  U.  S.  323-330,  41  L.  Ed.  732,  17  Sap.  Ct.  393,  GRAVES  V.  TJNITED| 

STATES. 

Bank  officer,  making  entries  in  good  faith,  pursuant  to  arrangement 
between  depositors  and  managers,  for  credit,  is  not  guilty  of  making  false 
entries. 

Approved  in  United  States  v.  Young,  128  Fed.  115,  holding  entry  on 
books  of  national  bank  by  cashier  as  "cash  item"  of  check  which  actually 
entered  into  transaction  of  bank  will  not  support  indictment  for  making 
false  entry,  though  it  is  further  charged  that  cashier  knew  check  to  be 
worthless  and  fraudulent,  and  made  entry  with  intent  to  deceive;  dis- 
senting opinion  in  Dorsey  v.  United  States,  101  Fed.  757,  41  C.  C.  A 
652,  majority  upholding  refusal  of  instruction,  in  prosecution  for  making 
false  statements  as  to  overdrafts  in  report  to  controller,  that  jury  must 
acquit  if  entries  in  report  made  in  good  faith  and  in  honest  belief  that 
they  were  correctly  made,  where  general  charge  substantially  embodied 
request. 

Distinguished  in  Gerner  v.  Yates,  61  Neb.  105,  84  N.  W.  597,  holding 
published  statement  of  financial  condition  of  a  national  bank  in  which 
portion  of  its  overdrafts  is  described  as  "loans  and  discounts"  is  mate- 
rially false. 

Miscellaneous.  Cited  in  United  States  v.  Tubbs,  94  Fed.  361,  but  not 
in  point. 
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165  U.  8.  380-339, 41  L.  Ed.  734, 17  Sup.  Ot  362,  DISTRICT  OF  COLUMBI^. 
v.  JOHNSON. 

Interest  la  allowable  under  act  of  February  13,  1895,  regarding  claims, 
only  from  date  of  passage. 

Approved  in  In  re  District  of  Columbia,  180  U.  S.  251,  45  L.  Ed.  517, 
21  Sup.  Ct.  357,  arguendo. 

Act  legalizing  illegal  transactions  extinguishes  counterclaim  of  which 
they  were  basis. 

Approved  in  Milwaukee  v.  McGregor,  140  Wis.  37,  17  Ann.  Gas.  1002, 
121  N.  W.  643,  holding  municipality  cannot  require  State  board  to  obtain 
permit  for  construction  of  building. 

Miscellaneous.  Cited  in  In' re  Hall,  167  U.  S.  39,  42  L.  Ed.  69,  17 
Sup.  Ct.  723,  referring  to  principal  case  for  facts. 

165  U.  8.  340-341, 41  L.  Ed.  738, 17  Sup.  Ct.  366,  DISTRICT  OF  COLUMBIA 
V.  HALL. 

Adjudged  In  conformity  with  District  of  Columbia  v.  Johnson,  165  IT.  S. 
330,  41  L.  Ed.  734,  17  Sup.  Ct.  362. 

Approved  in  In  re  Hall,  167  U.  S.  39,  42  L.  Ed.  69,  17  Sup.  Ct.  723, 
following  rule. 

165  U.  S.  341-342, 41  L.  Ed.  738, 17  Sap.  Ct  366,  DISTRICT  OF  COLUMBIA 
Y.  DICKSON. 

Not  cited. 

165  U.  S.  342-368,  41  L.  Ed.  739,  17  Sup.  Ot.  401,  HOPKINS  T.  ORIM- 
SHAW. 

Notwithstanding  act  of  July  2,  1864,  wife,  not  party,  nor  interested  in 
suit,  cannot  testify  *as  to  conversation  with  husband. 

Approved  in  Johnson  v.  United  States,  221  Fed.  251,  137  C.  C.  A.  106, 
holding  wife  of  defendant  could  not  testify  against  him  regarding  her 
transportation  for  immoral  purposes;  Capital  Traction  Co.  v.  Lusby, 
12  App.  D.  C.  306,  holding  in  suit  by  husband  and  wife  for  injuries  sus- 
tained by  wife,  latter  may  testify ;  McCartney  v.  Fletcher,  10  App.  D.  C. 
596,  holding  widow  cannot  be  compelled  to  testify  as  to  communications 
during  married  life. 

Distinguished  in  Jacobs  v.  United  States,  161  Fed.  698,  88  C.  C.  A. 
554,  holding  wife  may  testify  to  matters  not  confidential. 

Conversation  between  husband  and  wife,  in  presence  of  daughter,  can- 
not be  testified  to  by  surviving  spouse. 

Approved  in  Posey  v.  Hanson,  10  App.  D.  C.  509,  holding  where 
party  does  not  remember  where  she  acquired  information,  same  is  ad- 
missible although  it  may  have  come  from  some  relative  by  blood. 
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Competency  of  spouse  to  testify  to  conversation  or  statement  by 
other  spouse  in  presence  of  third  person.  Note,  Ann.  Gas.  1916B, 
602. 

Effect  of  statute  removing  disabilities  between  husband  and  wife 
as  witnesses  upon  privilege  as  to  confidential  commuications. 
Note,  27  L.  R.  A.  (N.  8.)  274.     ' 

Effect  upon  privileged  character  of  communication  of  third  person's 
power  of  disclosure.    Note,  33  L.  R.  A.  (N.  S.)  487. 

Trust  cannot  be  predicated  on  declaration  that  party  intended  getting 
money  from  third  person  to  buy  land. 

Approved  in  Copper  River  Min.  Co.  v.  McClellan,  2  Alaska,  145,  and 
Windmuller  v.  Clarkson,  2  Alaska,  300,  bpth  holding  evidence  of  prior 
agreement  insufficient  to  establish  trust  in  mining  location;  Cascaden 
v.  Dunbar,  2  Alaska,  413,  holding  evidence  to  prove  trust  must  be  full 
and  clear. 

Conveyance  may  be  in  trust  to  unincorporated  society  for  indefinite 
period. 

Approved  in  Lackland  v.  Walker,  151  Mo.  246,  52  S.  W.  424,  devise  for 
botanical  garden  is  a  charitable  devise,  and  is  not  defeated  by  failure  to 
use  for  garden. 

Trust  clearly  restricted  to  certain  society  for  burial  ground,  ends  when 
land  ceases  to  be  so  used  and  society  is  dissolved.  , 

Approved  in  Town  of  Milford  v.  Commissioners  of  Worcester  County, 
213  Mass.  165,  100  N.  E.  62,  holding  cemetery  corporation  selling  lots 
to  public  is  not  charitable  corporation;  Lyford  v.  City  of  Laconia,  75 
N.  H.  223,  139  Am.  St.  Rep.  680,  22  L.  R.  A.  (N.  S.)  1062,  72  Atl.  1088, 
holding  pending  time  for  carrying  out  trust,  trustee  holds  same  as  result- 
ing trust  for  heir  of  donor,  and  latter  is  not  entitled  to  compensation 
on  condemnation;  Forest  Hill  Cemetery  Co.  v.  Creath,  127  Tenn.  690, 
157  S.  W.  413,  holding  fund  held  for  establishment  of  cemetery  is  held 
for  charitable  use;  dissenting  opinion  in  Schwartz  v.  Duss,  187  U.  S. 
40,  47  L.  Ed.  65,  23  Sup.  Ct.  15,  majority  holding  under  agreement  of 
1836  whereby  individual  members  of  harmony  society  irrevocably  parted 
with  contributions  and  on  withdrawal  renounced  right  to  account  there- 
for, heirs  of  original  contributors  could  not  claim  rights  in  assets. 

Distinguished  in  Long  v.  Moore,  19  Tex.  Civ.  App.  365,  48  S.  W.  44, 
absolute  warranty  deed,  with  declaration  that  it  is  for  purpose  of  acad- 
emy, passes  title  in  fee. 

Dedication  and  abandonment  of  land  for  cemetery  purposes.    Note, 

15  Ann.  Can.  172. 
Gift  for  members   of  particular  organization,  as  charity.    Note, 

5  L.  R.  A.  (N.  S.)  690. 
Testamentary  provision  for  monument  or  care  of  tomb,  etc.    Note, 
1  B.  R.  G.  944. 
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Where  charitable  use  fails  there  is  resulting  trust  to  grantor  and 
heirs. 

Approved  in  Taylor  v.  Columbian  University,  35  App.  D.  C.  72,  holding 
evidence  showed  that  university  had  executed  trust  bestowed  upon  it; 
Columbian  University  v.  Taylor,  25  App.  D.  C.  132,  declaring  resulting 
trust  where  original  trust  was  incapable  of  execution;  Lakatong  Lodge 
No.  114  of  Qnakertown  v.  Board  of  Education,  84  N.  J.  Eq.  115,  92 
Atl.  872,  holding  deed  to  trustees  of  charitable  trust  creates  legal  estate 
in  fee;  Ritter  v.  Couch,  71  W.  Va.  224,  42  L.  R.  A.  (N.  S.)  1216,  76 
S.  E.  429,  and  Chapman  v.  Newell,  146  Iowa,  421,  125  N.  W.  327,  both 
holding  maintenance  of  public  cemetery  is  public  use. 

Distinguished  in  Packard  v.  Old  Colony  R.  R.  Co.,  168  Mass.  99,  46 
N.  E.  435,  land  deeded  for  cemetery  does  not'  revert  upon  dissolution  of 
association. 

Rule  against  perpetuities  does  not  apply  to  trust  resulting  upon  failure 
of  express  trust. 

Approved  in  Girard  Trust  Co.  v.  Russell,  179  Fed.  451, 102  C.  C.  A.  592, 
holding  where  trust  was  too  uncertain  as  to  happening,  fund  would  gOf 
to  settler's  legal  heir;  Pennsylvania  Horticultural  Society  v.  Craig,  240 
Pa.  148,  87  Atl.  682,  holding  trust  may  be  made  in  favor  of  society, 
even  though  it  does  not  grant  power  to  alienate. 

Distinguished  in  Mason  v.  Bloomington  Library  Assn.,  237  111.  446, 
15  Ann.  Gas.  603,  86  N.  E.  1046,  holding  perpetual  trust  cannot  be  cre- 
ated to  take  care  of  private  burial  plot. 

Resulting  trust  is  enforceable  only  In  equity. 
Approved  in  Elliott  v.  Elliott,  3  Alaska;  363,  holding  agent  locating 
claim  for  himself  which  he  ought  to  locate  for  his  principal,  will  be  de- 
clared trustee  for  latter. 

Equity  may  administer  complete  relief  where  it  has  acquired  jurisdic- 
tion on  any  ground. 

Approved  in  National  Bank  of  Commerce  v.  Equitable  Trust  Co., 
227  Fed.  533,  holding  one  submitting  to  equity  jurisdiction  is  estopped 
to  object  later  on;  St.  Louis  etc.  Ry.  Co.  v.  Bellamy,  211  Fed.  181, 
holding  equity  having  jurisdiction  of  injunction  suit  might  retain  juris- 
diction so  as  to  give  shippers  amount  of  overcharge  due  them ;  Central 
Improvement  Co.  v.  Cambria  Steel  Co.,  210  Fed.  705,  127  C.  C.  A.  184, 
holding  creditor  might  assert  claim  in  suit  to  which  he  is  party  although 
same  has  not  been  reduced  to  judgment;  Southern  Pac.  Ry.  Co.  v. 
United  States,  186  Fed.  744,  108  C.  C.  A.  607,  holding  defendant  going 
to  trial  will  be  presumed  to  have  waived  equity  jurisdiction;  In  re 
Blake,  150  Fed.  283,  80  C.  C.  A.  167,  where  bank  having  money  claimed 
by  both  trustee  in  bankruptcy  and  county,  interpleaded  two  claimants 
in  bankruptcy  court,  that  court  had  jurisdiction  though  it  would  not 
have  had  jurisdiction  of  original  action  between  claimants;  Southern 
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Pac.  R.  Co.  v.  United  States,  133  Fed.  657,  66  CCA.  581,  upholding 
equity  jurisdiction  of  suit  against  railroad  to  determine  what  portion 
of  land  erroneously  patented  to  it  had  been  sold  to  bona  fide  purchasers, 
for  cancellation  of  patents  to  land  that  had  not  been  so  disposed  of, 
and  for  an  accounting  from  company  for  land  so  sold;  Heinze  v.  Butte 
etc.  Min.  Co.,  126  Fed.  7,  61  C.  C  A.  63,  holding  when  intervener 
in  partition  files  cross-bill  setting  up  equitable  title  to  interest  claimed 
by  complainant  and  prays  cancellation  of  certain  deeds,  and  that  he 
be  decreed  owner  of  such  interest,  court  may  try  all  issues  at  same 
time;  United  States  v.  Southern  Pac.  R.  R.  Co.,  117  Fed.  554,  holding 
government  may  sue  in  equity  un^der  acts  of  March  3,  1887,  February 
12,  1896,  and  March  2,  1896,  to  set  aside  patents  erroneously  issued 
to  railroad  for  lands  under  grant,  and  to  establish  rights  of  alleged 
bona  fide  purchasers  and  may  in  same  suit  require  accounting  from 
railroad  in  respect  to  such  lands  as  it  has  sold;  Williamson  v.  Monroe, 
101  Fed.  329,  holding  where  equity  suit  necessary  to  settle  partnership 
affairs,  court  retains  jurisdiction  therein  to  administer  complete  relief 
between  partners,  though  as  to  some  of  matters  involved  adequate  re- 
lief obtainable  at  law;  Goodman  v.  Wren,  34  App.  D.  C  521,  holding 
under  bill  to  remove  cloud  from  title  equity  may  also  execute  trust. 

What  words  create  conditions  subsequent.    Note,  79  Am.,  St.  Rep. 
755. 

'  Necessity  of  word  "heirs"  to  pass  fee  to  trustee.    Note,  2LB.A. 
(N.  S.)  175. 

Perpetuities  and  their  value.    Note,  21  E.  R.  0.  154. 

Miscellaneous.  Cited  in  Hopkins  v.  Grimshaw,  17  App.  D.  C.  5,  on 
another  hearing. 

165  U.  8.  359-362,  41  L.  Ed.  745,  17  Sup.  Ct.  343,  ROBINSON  ▼.  CALD- 
WELL. 

Judiciary  Act  of  1891  does  not  give  both  Supreme  and  Circuit  Court  of 
Appeals  jurisdiction  on  merits.  • 

Approved  in  Wirgman  v.  Persons,  196  U.  S.  636,  49  L.  Ed.  629,  25 
Sup.  Ct.  795,  Ayres  v.  Polsdorfer,  187  U.  S.  589,  47  L.  Ed.  315,  23 
Sup.  Ct.  197,  Richards  v.  Michigan  Cent.  R.  R.  Co.,  186  U.  S.  479, 
46  L.  Ed.  1259,  22  Sup.  942,  Daugherty  v.  Hood,  179  U.  S.  680,  45 
L.  Ed.  383,  21  Sup.  Ct.  917,  and  Cincinnati,  Hamilton  etc.  Ry.  Co.  v. 
Thiebaud,  177  U.  S.  620,  44  L.  Ed.  913,  20  Sup.  Ct.  824,  all  reaffirming 
rule;  Boise  Artesian  Hot  etc.  Water  Co.  v.  Boise  City,  230  U.  S.  100, 
57  L.  Ed.  1410,  33  Sup.  Ct.  997,  holding  writ  of  error  will  not  He  to 
Circuit  Court  of  Appeals  simply  because  validity  of  municipal  ordi- 
nance is  involved ;  Brown  v.  Alton  Water  Co.,  222  U.  S.  333,  56  L  Ed. 
224,  32  Sup.  Ct.  156,  holding  direct  appeal  would  not  lie  to  Federal 
Supreme  Court  from  decree  of  Circuit  Court  entered  according  to  man- 
date of  Circuit  Court  of  Appeals;  Macfadden  v.  United  States,  213 
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U.  S.  293,  58  L.  Ed.  802,  29  Sup.  Ct.  490,  holding  judgment  of  Circuit 
Court  of  Appeals  in  case  arising  under  criminal  laws  is  final;  Kansas 
City  Northwestern  R.  R.  Co.  v.  Zimmerman,  210  U.  S.  338,  52  L.  Ed. 
1086,  28  Sup.  Ct.  730,  holding  Circuit  Court  of  Appeals  is  not  without 
jurisdiction  because  petition  for  removal  involves  construction  of  Fed- 
eral Constitution  j  United  States  v.  Larkin,  208  U.  S.  340,  52  L.  Ed. 
520,  28  Sup.  Ct.  417,  holding  direct  appeal  to  Supreme  Court  will  not 
lie  from  deeree  of  District  Court  dismissing  unlawful  seizure  of 
jewels;  Spreckels  Sugar  Refining  Co.  v.  McClain,  192  U.  S.  408,  48 
L.  Ed.  499,  24  Sup.  Ct.  .379,  holding  case  involving  construction  of 
internal  revenue  law,  but  which  from  outset  from  plaintiff's  showing 
involves  application  or  construction  of  Constitution,  may  be  carried 
by  plaintiff  as  of  right  from  Circuit  Court  of  Appeals  to  Supreme 
Court;  Union  &  Planters*  Bank  v.  Memphis,  189  U.  S.  74,  47  L.  Ed. 
714,  23  Sup.  Ct.  605,  holding  where  sole  ground  of  jurisdiction  of  Cir- 
cuit Court  rests  on  constitutional  question,  decree  and  appeal  to  Circuit 
Court  of  Appeals  will  be  reversed  by  Supreme  Court;  Cary  Mfg.  Co.  v. 
Acme  Flexible  Clasp  Co.,  187  U.  S.  428,  47  L.  Ed«  245,  23  Sup.  Ct.  211, 
holding  no  appeal  lies  from  judgment  of  Circuit  Court  of  Appeals 
affirming  contempt  judgment  of  Circuit  Court;  Huguley  Mfg.  Co.  v. 
Galeton  Cotton  Mills,  184  U.  S.  295,  46  L.  Ed.  548,  22  Sup.  Ct.  454, 
denying  jurisdiction  of  appeal  from  Circuit  Court  of  Appeals  where 
appeal  to  Circuit  Court  of  Appeals  was  dismissed  and  sole  ground  of 
Circuit  Court's  jurisdiction  was  diversity  of  citizenship;  Loeb  v.  Trus- 
tees of  Columbia  Township,  179  U.  S.  478,  45  L.  Ed.  285,  21  Sup.  Ct. 
177,  upholding  Supreme  Court's  jurisdiction  where  claim  made  in  Cir- 
cuit Court  that  State  law  contravenes  Federal  Constitution;  Carter  v. 
Roberts,  177  U.  S.  499,  44  L.  Ed.  863,  20  Sup.  Ct.  714,  holding  where 
appeal  from  dismissal  of  Circuit  Court  remanding  prisoner  on  habeas 
corpus  was  dismissed  in  Circuit  Court  of  Appeals  and  certiorari  denied 
by  Supreme  Court,  appeal  and  writ  of  error  from  Circuit  Court  does 
not  lie  to  Supreme  Court;  Weber  Bros.  v.  Grand  Lodge  of  Kentucky, 
171  Fed.  841,  96  C.  C.  A.  410,  holding  decision  of  Circuit  Court  of 
Appeals  on  question  of  jurisdiction  on  removal  is  final;  Wirgman  v. 
Persons,  126  Fed.  455,  62  C.  C.  A.  63,  holding  where  defeated  party  in 
Circuit  Court  elects  to  appeal  whole  case  to  Circuit  Court  of  Appeals, 
and  assigns  errors  relating  to  jurisdiction  of  Circuit  Court  and  also  on 
merits,  Circuit  Court  of  Appeals  may  decide  jurisdictional  question  in- 
volved though  other  assignments  of  law  are  abandoned;  Keyser  v. 
Lowell,  117  Fed.  402,  54  C.  C.  A.  574,  holding  Circuit  Court  of  Appeals 
has  jurisdiction  to  determine  whether  or  not  State  statute  is  obnoxious 
to  United  States  Constitution  in  case  in  which  jurisdiction  of  Circuit 
Court  originally  attached  solely  by  reason  of  diverse  citizenship  and 
constitutional  question  subsequently  arises ;  Rodgers  v.  Pitt,  96  Fed.  677, 
arguendo. 

Interference  by   courts   to   protect  possessory   rights   as   between 
conflicting  claimants  to  public  lands.    Note,  12  Ann.  Cas.  33. 
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165  U.  8.  363-364,  41  L.  Ed.  746,  17  Sup.  Ot.  345,  OASES  ▼.  MASS. 

Engineer  of  one  train  and  conductor  of  another  on  same  road  are 
fellow-servants. 

Approved  in  Illinois  Cent.  R.  Co.  v.  Hart,  176  Fed.  248,  52  L.  B.  A. 
(N.  S.)  1117,  100  C.  C.  A.  49,  holding  one  repairing  block  system  and 
baggageman   on  train  were   fellow-servants;   American  Bridge  Co.  v. 
Seeds,  144  Fed.  608,  11  L.  R.  A.  (N.  S.)  1041,  75  C.  C.  A.  407,  holding 
eompany  not  liable  for  personal  injuries  to  workman  caused  by  negli- 
gent order  given  by  foreman ;  Crosby  v.  Lehigh  Valley  R.  Co.,  137  Fed. 
767,  70  C.  C.  A.  199,  fireman  on  engine  fellow-servant  of  conductor  of 
another  train  approaching;  Huntzicker  v.  Illinois  Cent.  R.  Co.,  129  Fed. 
549,  64  C.  C.  A.  78,  one  permitted  to  go  upon  defendant's  trains  to 
learn  duties  of  flagman  with  view  of  getting  employment,  is  fellow- 
servant  of  employees  in  charge  of  trains;  Pennsylvania  Co.  v.  Fishack, 
123  Fed.  471,  59  C.  C.  A.  269,  holding  yardmaster  in  charge  of  switch- 
yards, who  is  subordinate  to  general  yardmaster,  who  in  turn  is  sub- 
ordinate to  trainmaster,  and  he  to  superintendent,  is  fellow-servant  of 
employees  engaged  in  switching  in  yard;  Weeks  v.  Scharer,  111  Fed. 
335,  49  C.  C.  A.  372,  holding  shift  boss  in  charge  of  gang,  whose  duty 
it  is  to  direct  men  when,  where  and  how  to  work,  but  who  has  no 
authority  to  hire  and  discharge  men,  is  fellow-servant  of  men  in  his 
shift;  Tomlinson  v.  Chicago  etc.  R.  R.  Co.,  97  Fed.  254,  38  C.  C.  A. 
148,  holding  railroad  bridge  builder  furnished  with  cars  for  transporta- 
tion of  himself,  his  assistants,  and  tools,  and  which  cars  are  attached 
to  regular  trains,  is  fellow-servant  of  employees  in  charge  of  trains; 
Thomas  v.  Cincinnati  etc.  Ry.  Co.,  97  Fed.  249,  holding  yardmaster, 
who  is  responsible  for  condition  of  yards,  directs  incoming  and  starting 
of  trains,  and  is  authorized  to  employ  and  discharge  men,  but  who  is 
subject  to  orders  of  superintendent  and  trainmaster  is  fellow-servant 
of  foreman  of  switching  gang;  Grattis  v.  Kansas  City  etc.  Ry.  Co.,  153 
Mo.  402,  77  Am.  St.  Rep.  735,  55  S.  W.  114,  holding  engineer,  fireman, 
and  conductor  on  same  train  are  fellow-servants ;  Miller  v.  Central  R.  R. 
Co.,  69  N.  J.  L.  416,  55  Atl.  246,  flagman  of  one  train  and  engineer  of 
another  train  of  same  company  are  fellow-servants;  Sartin  v.  Oregon 
etc.  R.  R.  Co.,  27  Utah,  454,  76  Pac.  221,  member  of  railroad  gang  is 
fellow-servant  of  foreman ;  Jackson  v.  Norfolk  etc.  R.  R.  Co.,  43  W.  Va. 
390,  27  S.  E.  282,  holding  conductor  is  fellow-servant  of  brakeman  on 
his  train;  dissenting  opinion  in  St.  Louis  etc.  R.  R.  Co.  v.  Furry,  114 
Fed.  904,  52  C.  C.  A.  518,  majority  holding  under  Arkansas  statute 
fireman  injured  in  collision  of  trains,  caused  by  failure  of  telegraph 
operator  to  deliver  orders  received  by  him  from  train-dispatcher,  not 
fellow-servant  of  telegraph  operator;   dissenting  opinion  in   Missouri 
etc.  Ry.  Co.  v.  Elliott,  102  Fed.  Ill,  42  C.  C.  A.  188,  majority  holding 
train-dispatcher  in  giving  orders  for  movement  of  trains  not  fellow- 
servant  with  employees  operating  such  trains. 
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Following  held  fellow-servants  on  authority  of  principal  case:  New 
England  R.  Co.  v.  Conroy,  175  U.  S.  340,  43  L.  Ed.  189,  21  Sup.  Ct. 
91,  freight  conductor  and  bcakeman;  Bowes  V.  Hopkins,  84  Fed.  769, 
28  C.  C.  A.  524,  yardmaster  and  switchman;  Norfolk  etc.  R.  R.  Co.  v. 
Honchins,  95  Va.  409,  64  Am,  St.  Rep.  801,  28  S.  E.  582,  conductor 
and  brakeinan. 

Distinguished  in  Johnson  v.  Southern  Ry.  Co.,  122  N.  C.  958,  29  S.  E. 
786,  section-master!  with  right  to  discharge,  is  vice-principal  as  to 
section-hand. 

Railroad  employees  on  different  trains  as  fellow-servants.    Note, 
4  Ann.  Gas.  1083. 

When  conductor  deemed  coservant  of  other  employees.  Note,  46 
L.  R.  A.  358. 

Servants  in  common  employment,  apart  from  statutes,  in  absence 
of  vice-principalship.    Note,  50  L.  R.  A.  431. 

Delegability  of  duty  to  keep  switch  closed.  Note,  17  L.  R.  A. 
(N.  8.)  543. 

Federal  courts  will  follow  State  Supreme  Court's  construction  of  State 
Constitution  and  laws. 

Approved  in  Continental  Securities  Co.  v.  Interborough  etc.  Transit 
Co.,  166  Fed.  961,  applying  principle;  Saveljich  v.  Lytle  Logging  etc. 
Co.,  173  Fed.  279,  97  C.  C.  A.  443,  holding  nonresident  aliens  may  main- 
tain action  for  wrongful  death;  Indianapolis  v.  Navin,  151  Ind.  158, 
41  L.  R.  A.  344,  51  N.  E.  81,  State  constitutionality  of  statutes  is  for 
determination  of  State  court,  irrespective  of  Federal  decisions. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  439. 

165  U.  S.  366-360,  41  L.  Ed.  747,  17  Sup.  Ot.  367,  LAKE  SHORE  ETC.  RY. 
OO.  ▼.  OHIO. 

States  may  bridge  and  improve  navigable  streams  within  jurisdiction 
In  absence  of  congressional  act 

Approved  in  Montgomery  v.  Portland,  190  U.  S.  105,  47  L.  Ed.  970, 
23  Sup.  Ct.  737  (affirming  Portland  v.  Montgomery,  38  Or.  228,  62 
Pac.  759),  holding  establishment  of  State  harbor  line  without  which 
wharves  cannot  be  erected  is  valid  where  line  is  within  line*  fixed  by 
War  Department;  United  States  v.  Union  Bridge  Co.,  143  Fed.  388, 
Congress  may  delegate  power  of  determining  what  is  an  unreasonable 
obstruction  to  navigation  to  Secretary  of  War;  Corrigan  Transit  Co. 
v.  Sanitary  Dist.,  137  Fed.  857,  70  C.  C.  A.  381,  in  absence  of  regula- 
tions by  Congress,  State  could  authorize  construction  of  improvements 
that  would  increase  current  in  navigable  river  wholly  within  State; 
Salliotte  v.  King  Bridge  Co.,  122  Fed.  381,  65  L.  R.  A.  620,  58  C.  C.  A. 
466,  holding  where  township  contracted  for  construction  of  bridge  over 
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navigable  river  in  accordance  with  plans  approved  by  War  Depart- 
ment, and  contract  let  to  defendant  as  whole,  who  sublet  part  of  it, 
defendant  not  liable  to  adjoining  land  owner  for  negligent  acts  of 
subcontractor;  Dastervignes  v.  United  States,  122  Fed.  35,  58  C.  C.  A. 
346,  upholding  Rule  13,  promulgated  by  Secretary  of  Interior,  prohib- 
iting pasturing  of  sheep  on  public  lands  in  forest  reservation,  except 
in  cases  where  permits  for  their  limited  grazing  may  be  granted  by  the 
Land  Department;  Maine  Water  Co.  v.  Knickerbocker  Steam  Towage 
Co.,  99  Me.  475,  59  Atl.  954,  water-pipe  laid  across  navigable  river 
wholly  within  State  under  authority  of  State  not  unlawful  obstruction 
of  navigation;  Commonwealth  v.  Boston  Terminal  Co.,  185  Mass.  284, 
70  N.  E.  126,  where  State  authorized  condemnation  and  filling  in  of 
navigable  waters  for  street  extensions  and  railroad  purposes;  Hagan 
v.  City  of  Richmond,  104  Va.  732,  8  L.  R.  A.  (N.  8.)  1120,  52  S.  E.  389, 
city  may  provide  for  removal  of  wreckage  from  river  under  police 
power  though  Congress  has  provided  for  such  removal;  In  re  City  of 
Seattle,  66  Wash.  283,  284,  119  Pac.  801,  holding  special  act  of  Con- 
gress is  not  necessary  prerequisite  to  construction  of  bridge  over  navi- 
gable stream;  East  Hoquiam  Boom  etc.  Co.  v.  Neeson,  20  Wash.  147, 
54  Pac.  1002,  upholding  law  authorizing  boom  companies  to  handle 
logs. 

Right  to  obstruct  or  destroy  navigation  rights.    Note,  59  L.  R.  A. 
91. 

Act  of  September  19,  1890,  did  not  deprive  States  of  powers  regarding 
navigable  waters. 

Approved  in  Simpson  v.  Shepard,  230  U.  S.  404,  Ann.  Gas.  1916A, 
18,  48  L.  R.  A.  (N.  S.)  1151,  57  L.  E<L  1543,  33  Sup.  Ct.  729,  holding 
State  may  establish  intrastate  railroad  rates;  Gring  v.  Ives,  222  U.  S. 
370,  56  L.  Ed.  237,  32  Sup.  Ct.  167,  holding  marine  railway  extending 
beyond  harbor  lines  is  not  such  a  nuisance  as  owner  of  vessel  might 
wantonly  destroy;  Manigault  v.  Springs,  199  U.  S.  479,  480,  50  L.  Ed. 
278,  26  Sup.  Ct.  127,  State  under  its  police  power  may  authorize  dam 
to  be  constructed  across  navigable  stream;  Cummings  v.  Chicago,  188 
U.  S.  428,  430,  47  L.  Ed.  530,  23  Sup.  Ct.  476,  holding  under  Act  of 
Congress  of  March  3,  1899,  c.  425,  Congress  did  not  invest  private  per- 
sons with  power  to  erect  structures  in  navigable  stream  wholly  within 
territorial  limits  of  a  State;  Leovy  v.  United  States,  177  U.  S.  629,  44 
L.  Ed.  918,  20  Sup.  Ct.  800,  reviewing  cases  defining  "navigable  waters 
of  the  United  States";  Canada  Atlantic  Transit  Co.  v.  Chicago,  210 
Fed.  10,  126  C.  C.  A.  587,  holding  city  of  Chicago  may  make  rules 
and  regulations  regarding  ship  passing  bridge;  E.  A.  Chatfield  Co.  v. 
City  of  New  Haven,  110  Fed.  793,  upholding  River  and  Harbor  Act 
of  1899,  §  18,  authorizing  Secretary  of  War  to  determine,  after  notice 
to  parties,  whether  any  bridge  over  navigable  waters  is  unreasonable 
obstruction  to  navigation;  Minnesota  Canal  etc.  Co.  v.  Pratt,  101  Minn. 
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224,  11  L.  R.  A.  (N.  S.)  105,  112  N,  W.  402,  holding  consent  of  Secre- 
tary of  War  is  necessary  to  construction  of  bridge  over  navigable 
stream ;  Wilson  v.  Hudson  County  Water  Co.,  76  N.  J.  Eq.  560,  76  Atl. 
567,  holding  pipe-line  cannot  be  laid  along  tide-lands  without  consent 
of  State;  Pedrick  v.  Raleigh  etc.  R.  Co.,  143  N.  C.  511,  10  L.  R.  A. 
(N.  S.)  554,  55  S.  E.  886,  upholding  right  of  railroad  to  construct 
drawbridge  over  navigable  stream;  United  States  v.  Moline,  82  Fed. 
597,  upholding  act  authorizing  secretary  to  order  alteration  of  bridges 
obstructing  navigation;  Lane  v.  Smith,  71  Conn.  70,  41  Atl.  20,  ar- 
guendo. 

165  U.  8.  370-873,  41  L.  Ed.  749,  17  Sup.  Ct.  859,  BTJBUNOTON  GAS 
LIGHT  CO.  v.  BURLINGTON  ETC.  BY.  CO. 

Manner   of  Improvement  of  land  Is  determinable  by   public   alone; 
abutter  cannot  enjoin. 

Approved  in  Clendaniel  v.  Conrad,  3  Boyce«(Del.),  588,  Ann,  Gas. 
1915B,  968,  83  Atl.  1048,  upholding  right  of  boulevard  corporation  to 
condemn  land. 

Abutter's  right  to  compensation  for  railroads  in  streets.    Note/ 
36  L.  R.  A.  (N.  8.)  814. 

165  U.  8.   373-879,  41  L.  Ed.  750,  17   Sap.   Ot   360,  DAVIS  v.  UNITED 
STATES. 

Expert  having  given  own  opinion  should  not  be  allowed  to  testify  as 
to  that  of  others. 

Approved  in  Bahl  v.  Byal,  90  Ohio  St.  136,  106  N.  E.  768,  holding 
testator's  physician  may  testify  as  to  condition  of  patient's  mind. 

Sanity  must  be  established  beyond  reasonable  doubt  where  question  is 
raised  by  evidence. 

Approved  in  Bell  v.  State,  120  Ark.  554,  180  S.  W.  196,  holding 
defendant  must  show  insanity  by  preponderance  of  evidence;  Common- 
wealth v.  Johnson,  188  Mass.  388,  74  N.  E.  941,  holding  instruction  to 
that  effect  not  error. 

Charge  defining  term  'Insanity"  held  correct. 

Approved  in  Mafcheson  v.  United  States,  227  U.  S.  543,  57  L.  Ed.  633, 
33  Sup.  Ct.  355,  holding  court  may  instruct  that  jury  could  not  convict 
if  they  had  reasonable  doubt  as  to  sanity;  Ritter  v.  Mutual  Life  Ins, 
Co.,  169  U.  S.  149,  42  L.  Ed.  696,  18  Sup.  Ct.  303,  affirming  instruc- 
tion, if  insured  understood  consequences  to  flow  from  contemplated 
suicide,  he  was  sane;  Perkins  v.  United  States,  228  Fed.  416,  holding 
person  in  frenzy  from  overdose  of  chloral  was  not  responsible  for 
acts  committed ;  State  v.  McGruder,  125  Iowa,  747,  101  N.  W.  648,  error 
to  refuse  to  allow  witness  who  had  given  opinion  of  insanity  of  defend- 
ant to  testify  whether  in  his  opinion  defendant  knew  difference  be- 
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tween  right  and  wrong;  Doherty  v.  State,  73  Vt.  382,  50  Atl.  1114, 
determining  question  of  insanity  of  one  accused  of  homicide  when  he 
had  been  subject  to  delusions. 

Court  need  not  instruct  as  to  manslaughter  where  there  la  no  evidence 
to  reduce  offense. 

Approved  in  Horton  v.  United  States,  15  App.  D.  a  324,  327,  328, 
holding  court  may  instruct  that  evidence  will  not  permit  verdict  of  man- 
slaughter; State  v.  Brown,  152  Iowa,  439,  132  N.  W.  866.  holding  where 
there  is  no  evidence  as  to  manslaughter  court  should  not  instruct  as  to 
same;  Regnier  v.  Territory,  15  Okl.  655,  82  Pac.  510,  error  under  indict- 
ment charging  murder  alone  to  submit  question  of  defendant's  guilt  of 
manslaughter  in  first  degree;  State  v.  Mewhinney,  43  Utah,  155,  Ann. 
Gas,  1916C,  537,  134  Pac.  640,  holding  where  statute  provides  that  mur- 
der committed  in  attempt  to  commit  robbery  is  murder  in  first  degree, 
court  cannot  instruct  as  to  lesser  degree;  State  v.  McPhail,  39  Wash. 
204,  81  Pac.  684,  under  Indictment  for  homicide  evidence  warranted  sub- 
mission of  issue  of  manslaughter;  dissenting,  opinion  in  State  v 
Mewhinney,  43  Utah,  168,  181,  Ann.  Cas.  19160,  537,  134  Pac.  645,  649, 
majority  holding  where  statute  provides  that  murder  committed  in  at- 
tempt to  commit  robbery  is  murder  in  first  degree,  court  cannot  instruct 
as  to  lesser  degree. 

Use  of  scientific  books  in  connection  with  examination  of   expert 
witness.    Note,  16  Ann.  Gas.  819. 

Medical  books  as  evidence.    Note,  19  Ann.  Gas.  1003. 

Witness'  right  to  give  opinion  as  to  sanity  or  mental  capacity. 
Note,  36  L.  R.  A.  69. 

Expert  opinions  as  to  sanity  or  insanity.     Note,  39  L.  R.  A.  324, 
326. 

165  U.  S.  379-385,  41  L.  Ed.  754,  17  Sup.  Ot.  337,  GEBMANIA  IRON  CO. 
V.  UNITED  STATES. 

Equity  has  jurisdiction  to  relieve  against  mistakes  or  inadvertence  of 
agents  in  executing  deeds. 

Approved  in  Southern  Pacific  R.  R.  Co.  v.  United  States,  200  U.  S. 
359,  50  L.  Ed.  515,  26  Sup.  Ct.  298,  and  Southern. Pac.  R.  R.  Co.  v. 
United  States,  200  U.  S.  351,  50  L.  Ed.  511,  26  Sup.  Ct.  296,  both  up- 
holding equity  jurisdiction  of  suit  by  United  States  against  railroad  to 
cancel  land  patents  erroneously  issued  to  company  where  land  had  not 
been  disposed  of  to  bona  fide  purchasers,  to  confirm  title  of  such  pur- 
chasers and  recover  proceeds  of  such  sales  from  company ;  United  States 
v.  Lavenson,  206  Fed.  758,  765,  holding  United  States  may  sue  to  annul 
patent  where  same  has  been  inadvertently  issued  over  protest  of  forest 
ranger ;  United  States  v.  Mills,  190  Fed.  515,  111  C.  C.  A.  345,  holding 
United  States  may  cancel  patent  issued  through  inadvertence;  Sa?e  v. 
United  States,  140  Fed.  68,  69,  71  C.  C.  A.  404,  allowing  cancellation  of 
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patent  issued  by  mistake  under  railroad  grant  when  homestead  entry 
thereon  was  on  appeal  in  Land  Department. 

Court  will  not  annul  patent  for  irregularity  where  patentee  Is  equi- 
tably entitled  to  land. 

Approved  in  Burke  v.  Southern  Pacific  R.  R.  Co.,  234  U.  S.  675,  692, 
58  L.  Ed.  1542,  1549,  34  Sup.  Ct.  907,  upholding  grant  of  land  made  to 
Southern  Pacific  Company  by  act  of  1866;  Oregon  etc.  R.  R.  Co.  v. 
United  States,  190  U.  S.  197,  47  L.  Ed.  1016,  23  Sup.  Ct.  677,  holding 
lands  selected  under  Oregon  Donation  Act,  but  which  were  abandoned 
prior  to  selection  as  lieu  lands,  under  Oregon  Central  grant,  not  "  re- 
served" from  sale,  so  as  to  prevent  grant  from  attaching,  though  dona- 
tion notification  had  not  been  formally  canceled;  Duluth  etc.  R.  R.  Co. 
v.  Roy,  173  U.  S.  590,  43  L.  Ed.  822,  19  Sup.  Ct.  550,  patent  obtained  by 
inadvertence,  to  injury  of  person  previously  initiating  application,  will 
be  vacated;  Milner  v.  United  States,  228  Fed.  438,  holding  certification 
of  Land  Department  as  to  character  of  land  is  not  conclusive  on  United 
States  where  department  acted  on  ex  parte  affidavits;  Sawyer  v.  Gray, 
205  Fed.  169,  holding  one  having  equitable  right  may  charge  subsequent 
patentee  as  trustee. 

Distinguished  in  Bockfinger  v.  Foster,  190  U.  S.  124, 125,  47  L.  Ed.  978, 

9?9,  23  Sup.  Ct.  839,  holding  homestead  claimant  cannot  sue  Oklahoma 

^n-site  trustees  to  divest  them  of  title  held  by  them  under  26  Stat.  109, 

*••  207,  in  trust  for  town-site  occupants;  Garfield  v.  United  States,  31 

sa*^"  ^"  ^*  ^^,  holding  Secretary  of  Interior  may  cancel  patent  where 

e  lias  been  issued  through  mistake. 

106    XT.    8.  386-394,  41  L.  Ed.  757,  17  Sup.  Ot.  340,  DEWEESE  V.  BEIN- 


^h.ere  lands  certified  to  State  are  not  open  to  selection,  patent  la  at- 
^udcable  collaterally. 

Approved  in  Southern  Development  Co.  v.  Endersen,  200  Fed.  284, 
Voiding  attack  cannot  be  made  on  conclusion  of  Land  Department  as  to 
character  of  land;  King  v.  Mc Andrews,  104  Fed.  432  (reversed  in  111 
Fed.  860,  50  C.  C.  A.  29),  holding  homestead  patent  showing  on  face  in 
connection  with  legislation  of  which  court  takes  judicial  notice  that  the 
land  embraced  therein  had  been  previously  appropriated  and  not  sub- 
ject to  entry,  is  void. 

Distinguished  in  King  v.  McAndrews,  111  Fed.  873,  874,  50  C.  C.  A. 
29,  holding  Dakota  Territory  act  of  March  7,  1885,  including  portion  of 
Indian  reservation  in  city  of  Chamberlain,  did  not  withdraw  this  land 
from  homestead  or  pre-emption  entry,  because  it  was  not  part  of  public 
lands. 

Injunction  will  not  Issue  to  restrain  action  at  law  in  which  defense  set 
up  Is  available. 

Approved  in  Scottish  Union  etc.  Ins.  Co.  v.  Rowland,  196  U.  S.  633, 
49  L.  Ed.  628,  25  Sup.  Ct.  345,  refusing  to  enjoin  suit  against  foreign 
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corporation  to  recover  taxes  levied  on  its  personal  property  within  State, 
where  the  defense  claimed  could  be  set  up  at  law;  Mechanics'  Ins.  Co. 
v.  C.  A.  Hoover  Distilling  Co.,  173  Fed.  892,  32  L.  R.  A.  (N.  S.)  940, 
97  C.  C.  A.  400,  refusing  to  enjoin  suit  on  insurancevpolicy  where  same 
may  be  defended  in  action  at  law;  Moxie  Nerve  Food  Co.  v.  Modox  Co., 
152  Fed.  494,  holding  one  seeking  to  restrain  infringement  of  patent 
medicine  must  show  preparation  is  what  it  purports  to  be;  Travelers' 
Protective  Assn.  v.  Gilbert,  111  Fed.  276,  55  L.  R.  A.  538,  49  C.  C.  A. 
309,'  denying  Federal  equity  jurisdiction  in  view  of  Arkansas  statutes 
providing  for  proceedings  in  court  of  law  to  set  aside  judgment  ren- 
dered in  such  court  on  account  of  fraud  or  unavoidable  misfortune  pre- 
venting party  from  appearing  or  defending;  In  re  Chambers,  Calder  & 
Co.,  98  Fed.  866,  holding  when  bankruptcy  receiver  authorized  to  carry 
on  bankrupt's  business  enters  on  occupancy  of  leased  building,  rent  being 
in  arrears  at  time  of  adjudication,  landlord  will  be  enjoined  from  prose- 
cuting ejectment  in  State  court ;  Byrne  v.  Brown,  40  Fla.  116,  23  South. 
879,  holding  equity  will  not  enjoin  ejectment  where  law  court  is  compe- 
tent to  adjudicate  upon  proper  pleas  in  the  legal  action  the  matters  pre- 
sented to  the  court  of  equity  as  ground  for  injunction. 

Patent  Issued  by  mistake  to  wrong  party  cannot  be  challenged  by  mare 
intruder. 

Approved  in  Weegham  v.  Killefer,  215  Fed.  171,  holding  one  inducing 
party  to  break  contract  cannot  later  seek  to  enjoin  him  from  living  up 
to  same;  Illinois  Steel  Co.  v.  Budzisz,  82  Fed.  161,  validity  of  patents 
;ssued  in  1838  cannot  now  be  questioned  by  United  States  or  otherwise; 
dissenting  opinion  in  Hartman  v.  Butterfield  Lumber  Co.,  199  U.  S.  341, 
50  L.  Ed.  220,  26  Sup.  Ct.  63,  majority  allowing  one  who  had  received 
conveyance  from  patentee  pursuant  to  an  agreement  made  before  latter 
obtained  patent  to  establish  his  title  against  subsequent  grantee  of  pat- 
entee. 

Distinguished  in  Moxie  Nerve  Food  Co.  v.  Holland,  141  Fed.  204,  ex- 
travagant statements  on  labels  used  for  manufactured  beverage  as  to 
its  curative  efficiency  not  such  fraud  on  public  as  to  warrant  refusing 
injunction  against  infringer. 

Miscellaneous.  Cited  in  Virginia  etc.  Iron  Co.  v.  Harris,  151  Fed.  432, 
80  C.  C.  A.  658,  holding  court  will  set  aside  judgment  in  ejectment  taken 
in  absence  of  defendant  and  his  council. 

165  U.  S.  394-413,  41  L.  Ed.  760,  17  Sup.  Ct.  411,  GLOVER  ▼.  PATTEN. 

Executor  represents  creditors  in  suit  by  children  to  establish  rights  as 
creditors  against  mother's  estate. 

Approved  in  J.  Elwood  Lee  Co.  v.  Grace  Hospital,  206  Fed.  996,  hold- 
ing in  suit  against  executor  for  payment  of  legacy  other  legatees  need 
not  be  made  parties. 
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Statement*  by  deceased  to  counsel  respecting  will  are  not  privileged 
in  suit  between  devisees. 

Approved  in  Wilkinson  v.  Service,  249  111.  151,  Ann.  Gas.  1912A,  41, 
94  N.  E.  52,  and  Holyoke  v.  Holyoke's  Estate,  110  Me.  476,  87  Atl.  44, 
both  following  rule;  In  re  Shapter's  Estate,  35  Colo.  587,  117  Am.  St. 
Rep.  216,  6  L  R.  A.  (N.  S.)  575,  85  Pac.  691,  holding  client  alone  can 
object  to  testimony  on  part  of  attorney;  Appeal  of  Le  Prohon,  ^02  Me. 
462,  10  Ann.  Gas.  1115,  67  Atl.  320,  holding  heir  at  law  may  waive  privi- 
lege ;  Phillips  v.  Chase,  201  Mass.  449,  131  Am.  St.  Rep.  406,  87  N.  E. 
758,  holding  where  client  instructed  attorney  to  make  known  her  objec- 
tion to  adoption,  privilege  was  waived;  In  re  Cunnion's  Will,  201  N.  Y. 
128,  Ann.  Gas.  1912A,  834,  94  N.  E.  650,  holding  communications  made 
while  others  were  present  are  not  privileged;  In  re  Young's  Estate,  33 
Utah,  387,  126  Am.  St.  Rep.  843,  14  Ann.  Gaa.  596,  17  L.  R.  A.  (N.  S.) 
J08,  94  Pac.  733,  holding  attorney  may  be  compelled  to  testify  as  to 
communications  made  during  preparation  of  will;  Grant  v.  Harris,  116 
Va.  649,  Ann.  Gas.  1916D,  1081,  82  S.  E.  719,  holding  client  may  waive 
privilege  regarding  secrecy  of  communications  made  to  counsel. 

Distinguished  in  Butler  v.  Fayerweather,  91  Fed.  460,  33  C.  C.  A.  625, 
(reversing  90  Fed.  15),  following  New  York  rule  making  instructions  to 
attorney  employed  to  draw  will,  privileged. 

Attorneys  as  witnesses.    .Note,  66  Am.  St.  Rep.  229. 

Privileged  communications  between  attorney  and  client.    Note,  Ann. 
Gas.  1913A,  26,  31. 

Right  of  personal  representative,  heir,   or  next  of  kin  of  party  to 
waive  privileged  communication.    Note,  10  Ann.  Gas.  1118. 

Communications  between  attorney  and  client  in  regard  to  testament- 
ary matters  as  privileged.    Note,  14  Ann.  Gaa.  601. 

Privilege  of  communications  to  attorney  during  preparation  of  will. 
Note,  17  L.  R.  A.  (N.  S.)  110. 

Legacy  equal  to  amount  of  debt  will  be  presumed  intended  to  extin- 
guish debt. 

Approved  in  Buckner's  Admr.  v.  Martin,  158  Ky.  532,  L.  R.  A.  1915B, 
1156,  165  S.  W.  669,  holding  legacy  much  larger  than  debt  will  not  be 
presumed  to  be  in  satisfaction  thereof. 

Presumption  of  satisfaction  of  debt  by  legacy  or  devisee  to  credi- 
tor.   Note,  L.  R.  A.  1915B,  1172. 

Jurisdiction  of  equity  to  construe  wills.    Note,  13  Ann.  Gaa.  3. 

165  TJ.  g.  413-442,  41  L.  Ed.  770,  17  Sup.  Ot.  348,  ATLANTIC  ETC.  S.  R. 
GO.  V.  MINGUS. 

If  estate  be  granted  on  condition  subsequent,  no  express  words  of  for- 
feiture are  necessary. 

Approved  in  Seeck  v.  Jakel,  71  Or.  50,  L.  R.  A.  1915A,  679,  141  Pac. 
216,  holding  no  previous  demand  or  re-entry  is  necessary  to  suit  in  eject- 
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ment  for,  breach  of  covenant;  Lewiston  Water  etc.  Co.  v.  Brown,  42 
Wash.  558,  85  Pac.  48,  allowing  recovery  of  possession  by  grantor  for 
breach  of  condition  subsequent,  without  previous  demand  for  possession ; 
Mash  v.  Bloom,  133  Wis.  660,  14  Ann.  Gas.  1012,  14  L.  R.  A.  (N.  S.) 
1187,  114  N.  W.  461,  holding  re-entry  is  necessary  prerequisite  to  suit 
in  ejectment  for  breach  of  condition  subsequent. 

Government's  right  to  enter,  on  breach  of  condition  subsequent,  1b 
exercised  by  legislation- 
Approved  in  Walker  v.  McLoud,  204  U.  S.  309,  51  L.  Ed.  499,  27  Sup. 
Ct.  293,  holding  Choctaw  Nation  could  .not  ratify  sale  made  by 
sheriff,  void  on  account  of  being  made  on  credit ;  United  States  v.  Oregon 
etc.  R.  Co.,  186  Fed.  903,  926,  927,  933,  holding  United  States  could  sue 
to  cancel  patent  to  railroad  where  same  had  been  forfeited  by  breach 
of  covenant  in  sale  of  same;  United  States  v.  Whitney,  176  Fed.  595, 
holding  forfeiture  may  be  effected  by  suit  to  cancel  patent;  Columbia 
Valley  R.  Co.  v.  Portland  etc.  Ry.  Co.,  48  Wash.  476,  93  Pac.  1069,  and 
Columbia  Valley  R.  Co.  v.  Portland  etc.  Ry.  Co.,  162  Fed.  607,  89  C.  C.  A. 
381,  both  holding  act  of  June  26,  1906,  effected  forfeiture  of  all  lands 
within  its  provisions,  without  necessity  of  judicial  proceedings;  Wilmore 
Coal  Co.  v.  Brown,  147  Fed.  937,  condition  subsequent  cannot  be  taken 
advantage  of  by  grantee  of  lessor;  California  Reduction  Co.  v.  Sanitary 
Reduction  Works,  126  Fed.  43,  61  C.  C.  A.  91,  holding  validity  of  grant 
by  municipality  of  exclusive  contract  for  removal  of  garbage  cannot 
be  collaterally  attacked  by  private  party  because  of  failure  of  grantor 
to  perform  conditions  imposed,  nonperformance  of  which  would  work 
forfeiture ;  Utah  etc.  R.  R.  Co.  v.  Utah  etc.  Ry.  Co.,  110  Fed.  890,  hold- 
ing under  Act  March  3,  1875,  §  4,  granting  right  of  way  over  public 
lands  to  railroads,  failure  to  complete  road  within  time  limited  does 
not  ipso  facto  revoke  grant;  Northern  Pac.  Ry.  Co.  v.  Dudley,  85  Fed. 
86,  failure  to  complete  road  in  contract  time  estops  railroad  from  com- 
plaining of  restoration  of  land  to  public  domain;  Iron  Mountain  R.  R. 
Co.  v.  Memphis,  96  Fed.  127,  37  C.  C.  A.  410,  mode  of  assuming  forfeited 
grant  is  subject  to  legislative  power. 

165  U.  S.  443-462,  41  L.  Ed.  782,  17  Sup.  Gt.  385,  IN  BE  CHETWOOD. 

Supreme  Court  determines  question  of  jurisdiction,  form  of  writs,  cita- 
tion, service  and  parties,  or  writ  of  error. 

Approved  in  United  States  v.  Mayer,  235  U.  &  71,  59  L.  Ed.  137,  35 
Sup.  Ct.  16,  holding  writ  of  prohibition  lies  from  Circuit  Court  of 
Appeals  to  forbid  judge  setting  aside  judgment  of  conviction;  Bradford 
v.  Southern  Ry.  »Co.,  195  U.  S.  248,  49  L.  Ed.  181,  25  Sup.  Ct.  55,  and 
Bristol  v.  United  States,  129  Fed.  89,  63  C.  C.  A.  529,  both  holding  writ 
of  error  cannot  be  brought  in  forma  pauperis  under  act  of  July  20, 
1892;  Tornanses  v.  Melsing,  106  Fed.  784,  45  C.  C.  A.  615,  holding 
under  Alaska  Code,  §  504,  order  made  by  District  Court  by  which  placer 
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claim,  together  with  personal  property,  which  is  not  involved  in  the  liti- 
gation, is  turned  over  to  receiver  with  instructions  to  work  claim  and 
in  so  doing  to  use  the  personal  property,  is  final  appealable  decree. 

National  bank  receiver  Is  officer  of  United  States,  and  possession  is 
not  that  of  court 

Approved  in  Moss  v.  Goodhart,  209  Fed.  104,  holding  right  of  action 
against  receiver  for  negligently  selling  assets  is  in  bank  and  not  stock- 
holders; Rankin  v.  Miller,  207  Fed.  608,  holding  controller  of  currency 
may  appoint  receiver  for  national  bank  for  purpose  of  collecting  assess- 
ment made  by  him;  Lyons  v.  Bank  of  Discount,  154  Fed.  398,  holding 
controller  may  appoint  receiver  to  sue  to  collect  assets  of  bank;  Scho- 
field  v.  Palmer,  134  Fed.  757,  national  bank  receiver  can  sue  to  collect 
debt  due  bank  in  Federal  courts  without  regard  to  amount  in  contro- 
versy; Weeks  v.  International  Trust  Co.,  125  Fed.  373,  60  C.  C.  A.  236, 
holding  Federal  court  has  jurisdiction  over  action  against  stockholder's 
agent  for  winding  up  affairs  of  national  bank,  irrespective  of  citizen- 
ship; McCartney  v.  Earle,  115  Fed.  463,  53  C.  C.  A.  392,  holding  suit 
brought  by  national  bank  receiver,  by  direction  of  controller,  to  enforce 
liability  due  bank,  is  within  Circuit  Court's  jurisdiction  irrespective  of 
citizenship;  Guarantee  Co.  of  North  Dakota  v.  Han  way,  104  Fed.  371, 
372,  44  C.  C.  A.  312,  holding  action  against  agent  of  shareholders  of 
national  bank  chosen  by  them  under  act  of  June  30,  1876,  as  amended, 
is  removable  under  Judiciary  Act  of  1887-88,  §§  1,  2,  4;  State  ex  rel. 
Howell  v.  Wildes,  34  Nev.  117,  116  Pac.  597,  holding  appointment  of 
receiver  is  part  of  judgment  ordering  bank  into  liquidation;  Cherry 
v.  Territory,  17  Okl.  218,  89  Pac.  191,  discussing  preference  of  depos- 
itors in  insolvent  bank;  Auten  v.  United  States  Nat.  Bank,  174  U.  S. 
141,  43  L.  Ed.  926,  19  Sup.  Ct.  634,  receiver  is  officer  of  United  States, 
and  action  against  him  arises  under  its  laws;  Snohomish  Co.  v.  Puget 
Sound  Nat.  Bank,  81  Fed.  520,  assets  of  national  bank  are  not  brought 
into  Federal  court's  custody  by  appointment  of  receiver;  Follett  v. 
Tillinghast,  82  Fed.  241,  national,  bank  receiver  cannot  remove  action 
against  him  to  recover  under  two  thousand  dollars;  Gilbert  v.  McNulta, 
96  Fed.  84,  85,  national  bank  receiver  may  be  sued  in  Federal  court  on 
contract  made  on  behalf  of  estate;  People's  State  Bank  v.  Francis, 
8  N.  D.  374, 79  N.  W.  855,  receiver  stands  in  place  of  bank  and  is  charge- 
able with  its  knowledge. 

Distinguished  in  United  States  v.  Schlierholz,  137  Fed.  622,  special 
agent  of  Land  Department  appointed  under  an  appropriation  act  not 
an  officer  of  United  States  within  Rev.  Stats.,  §  5481,  for  punishment 
of  such  an  officer  guilty  of  extortion  under  color  of  office;  Boyd  v. 
Schneider,  124  Fed.  244,  holding  creditors  cannot  maintain  suit  against 
directors  of  insolvent  national  bank  to  recover  for  general  distribution, 
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as  assets  of  bank,  sums  lost  to  it  by  negligence  or  mismanagement  of  its 
affairs  by  defendant. 

Where  jurisdiction  and  right  to  sue  have  attached,  right  is  not  affected 
by  suit  in  another  court. 

Approved  in  Ex  parte  Collins,  151  Fed.  360,  holding  State  court 
allowing  writ  of  error  to  United  States  Supreme  Court  is  not  estopped 
from  setting  aside  order  admitting  prisoner  to  bail ;  Guaranty  Trust  Co. 
v.  North  Chicago  St.  R.  Co.,  130  Fed.  806,  65  C.  C.  A.  65,  pendency  in 
Federal  court  of  creditor's  suit  against  street  railway,  for  which  receiver 
appointed,  but  whose  road  is  being  operated  by  lessee,  does  not  exclude 
jurisdiction  of  State  court  of  suit  by  stockholders  to  enjoin  giving  an 
amended  lease  to  lessee;  United  States  v.  Eisenbeis,  112  Fed.  195,  50 
C.  C.  A.  179,  holding  where  in  condemnation  proceedings,  commenced 
in  Federal  court,  process  not  served  until  after  service  of  summons  in 
State  suit  to  recover  interest  in  land  sought  to  be  condemned,  Federal 
court  properly  gave  effect  to  State  judgment  in  distribution  of  award; 
Coeur  d'Alene  Ry.  etc.  Co.  v.  Spalding,  93  Fed.  282,  35  C.  C.  A.  295, 
§  720,  Rev.  Stats.,  applies  to  and  prohibits  injunctions  directed  to  par- 
ties in  proceedings  in  State  courts. 

Distinguished  in  Brochon  v.  Wilson,  91  Fed.  619,  34  C.  C.  A.  31. 
statute  dissolving  executions  levied  within  ten  days  prior  to  assignment 
applies  to  executions  on  Federal  judgments. 

Custody  of  court  having  jurisdiction  cannot  be  disturbed  by  process  of 
another  of  concurrent  jurisdiction. 

Approved  in  International  Trust  Co.  v.  Weeks,  203  U.  S.  366,  51  L.  Ed. 
227,  27  Sup.  Ct.  69,  holding  Circuit  Court  has  jurisdiction  of  suit 
against  shareholders  of  insolvent  national  bank;  In  re  Johnson,  167 
U.  S.  125,  42  L.  Ed.  104,  17  Sup.  Ct.  737,  reaffirming  rule ;  In  re  Foley, 
80  Fed.  951,  denying  removal  of  proceedings  to  administer,  estate  being 
in  State  court's  custody;  Pacific  Coast  S.  S.  Co.  v.  Bancroft- Whitney 
Co.,  94  Fed.  186,  36  C.  C.  A.  135,  fact  that  vessel  is  not  within  district 
when  libel  is  filed  does  not  defeat  jurisdiction;  Southern  Loan  etc.  Co. 
v.  Benbow,  96  Fed.  520,  State  court's  actual  custody  of  bankrupt's 
property  will  not  be  disturbed  by  bankruptcy  court;  Central  Vermont 
Ry.  Co.  v.  Redmond,  189  Fed.  688,  holding  Federal  court  cannot  enjoin 
public  service  commission  from  compelling  railroad  to  carry  out  its 
order;  Texas  Cotton  Products  Co.  v.  Starnes,  128  Fed.  185,  holding:  fact 
that  after  removal  plaintiff  dismissed  suit  without  prejudice  and  com- 
menced suit  in  State  court  does  not  empower  Federal  court  to  enjoin 
proceedings  in  State  court ;  Overby  v.  Gordon,  13  App.  D.  C.  412,  holding 
where  petition  for  probate  is  being  heard  in  District  Court,  letters 
granted  in  State  of  Georgia  will  have  no  effect  on  court;  State  v.  Raaf, 
16  Idaho,  418,  101  Pac.  750,  holding  justices  of  peace  could  try  cases 
of  misdemeanor;  State  v.  Chicago  etc.  Ry.  Co.,  130  Minn.  149,  L.  R.  A. 
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1916B,  764,  153  N.  W.  322,  holding  Federal  court  could  enjoin  enforce- 
ment of  two- cent  fare  law. 

Right  to  control  action  as  between  two  courts  of  concurrent  juris- 
diction.   Note,  1  Ann.  Gas.  409. 

Certiorari  may  be  allowed  when  necoaoary  to  correct  excess  of  juris- 
diction and  further  ends  of  justice. 

Approved  in  United  States  v.  Beatty,  232  U.  S.  467,  58  L.  Ed.  688, 
34  Sup.  Ct.  392,  holding  writ  of  certiorari  lies  only  to  review  those 
decrees  which  are  not  reviewable  on  appeal  or  writ  of  error;  McClellan 
v.  Carland,  217  U.  S.  278,  279,  54  L.  Ed.  765,  766,  30  Sup.  Ct.  501,  holding 
writ  of  certiorari  will  issue  to  review  judgment  of  Circuit  Court  of  Ap- 
peals-denying writ  of  mandamus;  United  States  v.  Dickinson,  213  U.  S. 
101,  58  L.  Ed.  719, 29  Sup.  Ct.  485,  holding  certiorari  will  not  lie  to  Circuit 
Court  of  Appeals  to  review  judgment  reversing  conviction  below;  Whit- 
ney v.  Dick,  202  U.  S.  139,  50  L.  Ed.  966,  26  Sup.  Ct.  584,  certiorari 
proper  method  of  bringing  order  of  Circuit  Court  of  Appeals  in  habeas 
corpus  proceeding  before  Supreme  Court  for  review;  Ex  parte  Joins, 
191  U.  S.  102,  48  L.  Ed.  Ill,  24  Sup.  Ct.  27,  holding  prohibition  does 
not  issue  to  inferior  court  in  respect  to  cause  which  is  finished;  John 
Gund  Brewing  Co.  v.  United  States,  204  Fed.  20,  122  C.  C.  A.  331, 
holding  writ  may  be  served  on  corporation  in  Wisconsin  requiring  it 
to  answer  indictment  in  North  Dakota;  Merchants9  Stock  etc.  Co.  v. 
|  Board  of  Trade,  201  Fed.  25,  120  C.  C.  A.  582,  holdng  writ  of  error  lies 
from  judgment  of  criminal  contempt;  Gilbert  v.  Hopkins,  198  Fed.  851, 
117  C.  C.  A.  491,  holding  writ  of  error  may  be  amended  so  as  to  bring 
in  new  party  although  time  for  issuance  of  original  writ  has  expired; 
Ex  parte  Dickens,  162  Ala.  279,  50  South.  221,  holding  certiorari  will 
not  be  granted  where  appeal  lies  in  contempt  proceeding. 

Distinguished  in  In  re  Tampa  etc.  R.  R.  Co.,  168  U.  S.  587,  42  L.  Ed. 
590,  18  Sup.  Ct.  179,  refusing  certiorari,  plain  and  adequate  remedy 
by  appeal  existing;  Travis  Co.  v.  King  Iron  Bridge  etc.  Co.,  92  Fed.  693, 
34  C.  C.  A.  620,  Circuit  Court  of  Appeals  cannot  issue  certiorari  as 
original  process. 

Judgments  for  contempt  are  not  reviewable  on  error  or  appeal  in 
Supreme  Court. 

Approved  in  Bessette  v.  W.  B.  Conkey  Co.,  194  U.  S.  334,  48  L.  Ed. 
1004,  24  Sup.  Ct.  665,  judgment  of  contempt  reviewable  in  Circuit  Court 
of  Appeals  on  writ  of  error;  O'Neal  v.  United  States,  190  U.  S.  38, 
47  L.  Ed.  946,  23  Sup.  Ct.  777,  refusing  to  review  District  Court  judg- 
ment in  contempt  proceedings  on  writ  of  error  where  jurisdiction  over 
person  and  subject  matter  not  challenged,  and  lower  court's  certificate 
asserted  question  to  be  whether  it  had  jurisdiction  to  try  and  punish 
defendant  for  contempt  on  facts  and  for  causes  stated;  Bullock  etc. 
Mfg.  Co.  v.  Westinghouse  etc.  Mfg.  Co.,  129  Fed.  107.  63  C.  C.  A.  607, 
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judgment  of  contempt  for  violation  of  injunction  not  reviewable  in 
Circuit  Court  of  Appeals  by  appeal,  but  by  writ  of  error;  Board  of 
Councilmen  of  Frankfort  v.  Deposit  Bank  of  Frankfort,  127  Fed.  813, 
62  C.  C.  A.  492,  holding  proceeding  against  municipal  officers  for  vio- 
lating injunction  restraining  them  from  taxing  assets  of  bank,  being 
in  nature  of  prosecution  for  offense,  is  not  reviewable  by  appeal;  In  re 
Paquet,  114  Fed.  440,  52  C.  C.  A.  239,  holding  Circuit  Court  of  Appeals 
cannot  issue  prohibition  to  stay  proceedings  in  Circuit  Court  where  its 
appellate  jurisdiction  has  not  been  invoked  by  appeal  or  error;  Ex  parte 
O'Neal,  125  Fed.  968,  arguendo. 

Distinguished  in  Tinsley  v.  Anderson,  171  U.  S.  105,  43  L.  Ed.  96, 
18  Sup.  Ct.  807,  appellate  jurisdiction  from  State  courts  extends  to  con- 
tempt proceedings. 

Certiorari  to  review  contempt  proceedings.    Note,  Ann.  Gas.  1914D, 
217. 

Miscellaneous.  Cited  in  Meeker  v.  Lehigh  Valley  R.  R.  Co.,  234  U.  S. 
750,  58  L.  Ed.  1576,  34  Sup.  Ct.  674,  granting  certiorari  on  authority  of 
principal  case. 

165  U.  8.  463-482,  41  I*.  Ed.  789,  17  Sup.  Ct.  368,  UNITED  STATES  ▼. 
WINONA   ETC.    E.  E.  CO. 

Title  of  bona  fide  purchaser  from  fraudulent  patentee  cannot  be  dis- 
turbed by  government. 

Approved  in  United  States  v.  Koleno,  226  Fed.  183,  applying  rule; 
United   States  v.  Chandler-Dunbar  Water  Power  Co.,  209  U.  S.  450, 
52  L.  Ed.  887,  28  Sup.  Ct.  579,  holding  invalid  patent  becomes  valid  after 
five  years  without  attack;  United  States  v.  Stinson,  197  U.  S.  205,  49 
L.  Ed.  725,  25  Sup.  Ct.  426,  refusing  to  disturb  title  of  patentee  who  had 
purchased  from  entryman  immediately  after,  entry,  there  being  no  clear 
evidence  of  fraud;  Southern  Pac.  R.  R.  Co.  v.  United  States,  200  U>  S. 
360,  50  L.  Ed.  515,  26  Sup.  Ct.  298,  rescinding  patents  issued  to  railroad 
company  of  lands  within  place  limits  of  grant  but  which  had  been  in- 
cluded in  survey  of  Mexican  grant;  United  States  v.  Krueger,  228  Fed. 
100,  holding  where  purchaser  had  notice  of  adverse  claim  he  was  not 
bona  fide  purchaser;  United  States  v.  Norris,  222  Fed.  19,  137  C.  C.  A. 
552,  holding  suit  to  cancel  patent  must  be  brought  within  six  years; 
United  States  v.  Jones,  218  Fed.  974,  holding  six-year  limitation  on  suits 
to  cancel  patents  does  not  apply  to  suit  for  damages  for  fraud  iu  pro-  - 
curing  title  to  public  lands;  United  States  v.  Chandler-Dunbar  Water 
Power  Co.,  152  Fed.  30,  81  C.  C.  Ar  221,  holding  United  States  has  not 
title  to  islands  lying  in  St.  Mary's  River;  Southern  Pac.  R.  Co.  v.  United 
States,  133  Fed.  668,  66  C.  C.  A.  560,  railroad  mortgagees  for  security 
of  bonds  not  protected  as  bona  fide  purchasers ;  Southern  Pac.  R.  R.  Co. 
v.  Choate,  132  Cal.  281,  64  Pac.  294,  holding  purchaser  of  lands  from 
rnilroad  which  at  time  of  grant  were  within  prior .  unapproved  survey 
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of  Mexican  grant,  but  not  within  later  approved  survey,  and  which  were 
later  patented  to  railroad,  cannot  rescind  after  being  in  possession  more 
than  seven  years  and  for  three  years  after  patent;  Castor  v.'  Dufue, 
133  Iowa,  541,  111  N.  W.  45,  holding  United  States  cannot  disturb  one 
holding  nnder  valid  quitclaim  deed  from  railroad;  Sage  v.  Crowley,  83 
Minn.  320,  86  N.  W.  411,  holding  act  of  Congress  of  September  29, 1890, 
and  Mirfn.  Laws  1895,  c.  165,  did  not  affect  title  of  grantee  in  trust  from 
railroad  of  lands  granted  to  railroad  under  act  of  Congress  of  July  4, 
1866,  which  had  been  earned  by  completion  of  road;  Norton  v.  Evans,  82 
Fed.  807,  27  C.  C.  A.  168,  arguendo. 

Distinguished  in  United  States  v.  Southern  Pac.  R.  R.  Co.,  117  Fed. 
553,  556,  holding,  under  acts  March  3,  1887,  February  12,  1896,  and 
March  2,  1896,  government  may  sue  in  equity  to  set  aside  patents  wrong- 
fully issued  to  railroad  to  re-establish  rights  of  purchasers  in  such  lands 
and  in  same  suit  require  accounting  from  railroad  as  to  lands  which  it 
has  sold. 

Act  of  March  3,  1887,  confirmed  title  to  bona  fide  purchasers  of  lands 
certified  to  railroad. 

Approved  in  United  States  v.  Southern  P.  R.  R.  Co.,  184  U.  S.  52, 
46  L.  Ed.  428,  22  Sup.  Ct.  286,  and  Bodcaw  Lumber  Co.  v.  Bonnette, 
135  La.  378,  65  South.  496,  both  following  rule;  Logan  v.  Davis,  233 
T.  S.  629,  58  L.  Ed.  1128,  34  Sup.  Ct.  685,  holding  constructive  notice  of 
defect  in  title  will  not  bind  one  actually  purchasing  in  good  faith; 
United  States  v.  Chicago  etc.  Ry.  Co.,  195  U.  S.  536,  538,  49  L.  Ed.  311, 
312,  25  Sup.  Ct.  113,  bona  fide  purchaser  from  railroad  of  land  errone- 
ously certified  to  State  in  aid  of  railroad,  protected  under  this  act; 
~Gertgens  v.  O'Connor,  191  U.  S.  243,  48  L.  Ed.  168,  24  Sup.  Ct.  94  (affirm- 
ing O'Connor  v.  Gertgens,  85  Minn.  495,  89  N.  W.  871),  holding  one 
who  for  sufficient  consideration  has  obtained  land  option  from  railroad, 
and  in  reliance  upon  option  has  expended  money  and  labor  in  securing 
settlers,  is  "bona  fide  purchaser"  within  Act  of  March  3, 1887,  §  5 ;  United 
States  v.  Whited,  232  Fed.  140,  holding  suit  to  cancel  patent  issued  before 
passage  of  act  of  1891,  is  barred  by  lapse  of  five  years ;  United  States  v. 
Exploration  Co.,  225  Fed.  858,  holding  United  States  may  sue  to  cancel 
patents  to  coal  lands  fraudulently  entered  upon;  La  Clair  v.  United 
States,  184  Fed.  134,  holding  patent  can  only  be  set  aside  on  clear  and 
convincing  proof;  United  States  v.  Chicago  etc.  Ry.  Co.,  172  Fed.  272, 
holding  courts  apply  established  tests  as  to  bona  fide  purchaser;  United 
States  v.  Grand  Rapids  etc.  R.  Co.,  165  Fed.  304,  91  C.  C.  A.  265,  and 
United  States  v.  Grand  Rapids  &  I.  R.  Co.,  154  Fed.  137,  138,  both 
applying  rule  where  land  usurped  by  railroad  was  Indian  reservation  not 
passing  under  grant;  Benner  v.  Lane,  116  Fed.  410,  holding,  under  act 
March  3,  1887,  purchaser  of  unearned  lands  which  had  not  been  con- 
veyed to  railroad  and  which  it  has  forfeited  right  to  earn  is  not  bona 
fide  purchaser  as  against  homesteader  in  actual  occupancy;  Manley  v. 
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Tow,  110  Fed.  252,  253,  holding  purcheser  from  railroad  is  chargeable 
with  notice  of  rights  of  one  who  at  time  of  purchase  was  in  actual  occu- 
pancy of  land  claiming  as  settler,  under  the  homestead  laws,  and  is  not 
bona  fide  holder  within  act  of  March  3,  1887,  as  against  such  settler; 
United  States  v.  Southern  Pac.  R.  R.  Co.,  98  Fed.  47,  48,  38  C.  C.  A. 
637,  holding  under  supplemental  act  of  March  2,  1896,  fact  that  pur- 
chaser of  lands  erroneously  patented  to  railroad  was  chargeatile  with 
constructive  notice  of  invalidity  of  company's  title  does  not  affect  his 
title;  United  States  v.  Southern  Pac.  R.  R.  Co.,  98  Fed.  42,  38  C.  C.  A. 
619,  holding,  under  supplemental  act  of  March  2, 1896,  all  bona  fide  pur- 
chasers of  railroad  lands  who  buy  in  belief  that  they  will  obtain  good 
title  from  railroad  of  lands  which  have  been  patented  to  it  are  protected, 
though  patents  issued  after  commencement  of  suit ;  Wagstaff  v.  Collins, 
97  Fed.  5,  7,  38  C.  C.  A.  19,  holding  where  complainant's  ancestor  made 
homestead  entry  on  lands  which  were  within  limits  of  railroad  grant, 
but  which  were  excepted  from  operation  of  grant  by  reason  of  pre- 
emption, though  pre-emption  afterward  abandoned,  title  of  purchaser 
from  railroad  after  homesteader  surrendered  possession  to  railroad  was 
confirmed  by  supplemental  act  of  29  Stat.,  c.  39 ;  State  v.  Hackley,  Hume 
&  Joyce,  124  La.  861,  50  South.  775,  holding  allegation  that  defendants 
were  holders  in  bad  faith  is  but  conclusion  of  law;  Ramsay  v.  Tacoma 
Land  Co.,  31  Wash.  354,  71  Pac.  1026,  holding  bona  fide  purchaser  of 
railroad  land  who,  on  decision  of  Land  Department  adverse  to  rail- 
road's right  to  land  had  applied  to  make  purchase,  under  24  Stat.  557, 
had  preference  over  homesteader  entering  within  four  months  after 
notice  of  cancellation  of  railroad's  right  with  knowledge  of  facts;  State 
v.  King,  64  W.  Va.  601,  63  S.  E.  491,  upholding  sale  of  land  made  by 
school  commissioners;  United  States  v.  Southern  Pac.  R.  R.  Co.,  86  Fed. 
963,  act  of  1896  conferred  bona  fide  purchaser's  title,  although  patent 
issued  after  commencement  of  suit  to  forfeit  grants;  Southern  Pac. 
R.  R.  Co.  v.  United  States,  168  U.  S.  66,  42  L.  Ed.  38$,  18  Sup.  Ct.  U 
(affirming  88  Fed.  836),  act  of  1896  protects  purchaser  holding  under 
contract,  who  has  made  part  payment;  United  States  v.  Flint  etc.  Ry. 
Co.,  95  Fed.  555,  37  C.  C.  A.  156,  following  rule;  Adams  v.  Henderson, 
168  U.  S.  582,  42  L.  Ed.  588,  18  Sup.  Ct.  182 ,  and  King  v.  McAndrews, 
111  Fed.  863,  50  C.  C.  A.  29,  both  arguendo. 

Distinguished  in  United  States  v.  Exploration  Co.,  203  Fed.  391,  121 
C.  C.  A.  491,  holding  limitation  on  suit  to  cancel  patent  for  fraud  does 
not  commence  to  run  until  discovery  of  fraud;  Linn  etc.  Timber  Co.  v. 
United  States,  196  Fed.  599,  116  C.  C.  A.  267,  holding  limitation  on  suit 
affecting  title  to  property  does  not  run  during  concealment  of  deed; 
Southern  Pac.  R.  Co.  v.  United  States,  133  Fed.  669,  66  C.  C.  A.  560,  in 
suit  to  recover  from  railroad  company  price  of  lands  sold  to  bona  fide 
purchasers,  it  is  no  defense  that  company  had  not  received  full  quantity 
of  land  to  which  it  was  entitled  under  the  grant ;  United  States  v.  Holmes, 
105  Fed.  48,  holding  mere  license  given  by  railroad  to  settle  on  tract 
supposed  to  be  within  grant  where  company  expressly  declined  to  enter 
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into  contract  of  sale  does  not  constitute  settler  a  purchaser  within  Act 
March  3,  1887,  §  5. 

United  States  must  sue  to  cancel  patent  within  six  years. 
Approved  in  United  States  v.  St.  Paul  etc.  Ry.  Co.,  225  Fed.  31,  hold- 
ing act  of  March  2, 1896,  regarding  suits  for  cancellation  of  patents  ap- 
plied to  patents  granted  before  and  *f ter  act ;  United  States  v.  Explora- 
tion Co.,  190  Fed.  407,  holding  fact  that  fraud  was  concealed  does  not 
extend  time;  United  States  v.  Smith,  181  Fed.  554,  holding  six  year 
limitation  runs  from  issuance  of  patent  and  not  from  discovery  of 
fraud. 

Miscellaneous.  Cited  in  Tarpey  v.  Madsen,  178  U.  S.  222,  44  L.  Ed. 
1045,  20  Sup.  Ct.  851,  to  point  that  line  of  road  definitely  fixed  whenever 
it  was  surveyed,  staked  out  and  definitely  fixed. 

165  U.  g.  482-483,  41  L.  Ed.  797,  17  Sup.  Ct.  1001,  UNITED  STATES  V; 
UNION  PAO.  BY.  CO. 

Miscellaneous.  Cited  in  State  v.  King,  64  W.  Va.  601,  63  S.  E.  491, 
upholding  sale  of  land  made  by  school  commissioners. 

165  U.  8.  483-486,  41  L.  Ed.  798,  17  Sop.  Ct.  381,  WINONA  ETC.  B.  B.  OO. 
V.  UNITED  STATES. 

Purchaser  with  notice  of  claims  of  one  in  possession  is  not  protected 
by  act  of  1887. 

Approved  in  Southern  Pac.  R.  R.  Co.  v.  United  States,  168  U.  S.  "66, 42 
It.  Ed.  383,  18  Sup.  Ct.  34,  and  United  States  v.  Coos  Bay  Wagon  Road 
Co.,  89  Fed.  153,  reaffirming  rule;  United  States  v.  Southern  Pac.  R.  R. 
Co.,  98  Fed.  47,  38  C.  C.  A.  637,  holding  fact  that  purchaser  of  railroad 
lands  was  chargeable  with  constructive  notice  of  invalidity  of  company's 
title  docs  not  affect  his  title  under  acts  of  March  3,  1887,  and  March  2, 
1896;  O'Connor  v.  Gertgens,  85  Minn.  495,  89  N.  W.  871,  holding  one 
who  for  sufficient  consideration  has  obtained  land  option  from  railroad, 
and  in  reliance  upon  option  has  expended  money  and  labor  on  securing 
settlers,  is  "bona  fide  purchaser"  within  Act  of  March  3,  1887,  §  5. 

Distinguished  in  United  States  v.  Chicago  etc.  Ry.  Co.,  195  U.  S.  539, 
4ft  I*.  Ed.  312,  25  Sup.  Ct.  113,  holding  bona  fide  purchaser  from  railroad 
protected;  United  States  v.  Southern  P.  R.  R.  Co.,  184  U.  S.  54,  46 
L.  Ed.  428,  22  Sup.  Ct.  286,  holding  purchaser  of  lands  patented  to  rail- 
road is  protected  by  act  of  March  2,  1896. 

165  U.  S.  486-504,  41  L.  Ed.  799,  17  Sup.  Ot.  375,  DUNLOP  v.  UNITED 
STATES. 

Indictment  cannot  be  made  demurrable  by  addition  of  bill  of  partic- 
ulars. 

Approved  in  Coomer  v.  United  States,  213  Fed.  3,  129  C.  C.  A.  617, 
holding  bill  of  particulars  is  not  part  of  record;  United  States  v.  Ken- 
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nerley,  209  Fed.  120,  holding  jury  must  decide  whether  book  is  obscene; 
Kettenbach  v.  United  States,  202  Fed.  383,  120  C.  C.  A.  505,  holding  in 
indictment  against  bank  officers  for  falsifying  records,  false  entries  need 
not  be  set  out  at  length;  United  States  v.  Journal  Co.,  197  Fed.  417, 
holding  jury  must  decide  whether  matter  mailed  was  within  inhibited 
class ;  Morris  v.  United  States,  161  Fed.  682,  88  C.  C.  A.  532,  holding 
indictment  for  using  stamped  packages  in  packing  oleomargarine  need 
not  charge  that  same  was  fraudulently  done;  Rinker  v.  United  States, 
151  Fed.  759,  761,  81  C.  C.  A.  379,  holding  obscene  letter  need  not  be 
set  out  at  length  in  indictment;  State  v.  Miller,  90  Kan.  234,  Ann.  Gas. 
1915B,  818,  133  Pac.  880,  holding  no  error  exists  in  refusing  bill  of  par- 
ticulars in  criminal  case;  Warfield  v.  State,  116  Md.  604,  Ann.  Gas. 
19130,  824,  82  Atl.  1055,  holding  order  overruling  defendant 's  exceptions 
to  plaintiff's  answer  to  demand  for  bill  of  particulars  is  interlocutory 
and  not  appealable;  State  v.  Baltimore  etc.  R.  Co.,  68  W.  Va.  195,  69 
S.  E.  704,  holding  indictment  against  railroad  for  allowing  train  to 
obstruct  road,  need  not  allege  particular  train. 

Bills  of  particulars  in  criminal  actions.    Note,  Ann.  Cas.  1913A, 
1208,  1209. 

Application  for  order  to  file  matter  alleged  to  be  indecent  la  addressed 
to  discretion  of  court. 

Approved!  in  Botsford  v.  United  States,  215  Fed.  517,  518, 132  C.  C.  A. 
22,  holding  question  of  obscenity  properly  left  to  jury ;  Floren  v.  United 
States,  186  Fed.  962, 108  C.  C.  A.  577,  holding  where  indictment  does  not 
contain  copy  of  letter,  allegation  must  be  made  that  it  is  too  obscene 
to  be  spread  on  record ;  United  States  v.  O  'Donnell,  165  Fed.  219,  quash- 
ing indictment  which  simply  alleged  letter  to  be  of  indecent  character; 
United  States  v.  Benedict,  165  U.  S.  222,  holding  evidence  showed 
letter  to  be  of  obscene  and  lewd  character;  United  States  v.  Moore,  129 
Fed.  162,  sustaining  indictment  under  Rev.  Stats.,  §  3893,  which  alleged 
mailing  of  letter  by  woman  inviting  private  meeting  with  man ;  Tubbs  v. 
United  States,  105  Fed.  61,  44  C.  C.  A.  357,  holding  indictment  for  mail- 
ing obscene,  lewd  and  lascivious  letter  is  not  defective  because  it  fails 
to  set  out  such  letter,  where  it  is  alleged  that  its  contents  are  too  obscene 
to  be  spread  upon  records;  McKnight  v.  United  States,  97  Fed.  213, 
38  C.  C.  A.  115,  upholding  indictment  charging  national  bank  president 
with  causing  false  entry  to  be  made  to  show  that  customer  had  deposited 
certain  sums  to  his  credit  when  in  fact,  as  defendant  well  knew,  no  such 
deposit  had  been  made;  Kinnaird  v.  Commonwealth,  134  Ky.  588,  121 
S.  W.  494,  holding  letter  written  by  defendant  did  not  constitute  obscene 
letter. 

It  is  not  error  to  admit  advertisements  of  proprietorship  of  newspaper. 

Approved  in  United  States  v.  New  York  Herald  Co.,  159  Fed.  297, 
holding    corporation  may  be   convicted  of    mailing    obscene  matter; 
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United  States  v.  Moore,  104  Fed.  80,  holding,  under  Rev.  Stats.,  §  3893, 
a  nonmailable  article  most  be  lewd  and  lascivious  as  well  as  obscene. 

Proof  that  paper  was  mailed  to  party  raises  presumption  that  he  re- 
ceived it. 

Approved  in  Wabash  R.  Co.  v.  De  Tar,  141  Fed.  938,  4  L.  R.  A. 
(N.  S.)  352,  73  C.  C.  A.  166,  presumption  of  exercise  of  due  care  and 
caution  by  one  approaching  place  of  danger  without  weight  against 
credible  evidence;  Nassau  Elec.  R.  R.  Co.  v.  Corliss,  126  Fed.  356,  61 
C.  C.  A.  257,  holding,  in  action  by  passenger  for  injuries  alleged  to 
have  resulted  from  premature  starting  of  car,  where  defendant  claimed 
that  plaintiff  attempted  to  board  moving  car,  evidence  that  prior  to 
accident  defendant  had  adopted  rule  requiring  all  cars  to  stop  at  point 
in  question  and  that  they  did  so  stop  is  admissible;  Royle  Mining  Co. 
v.  Fidelity  etc.  Co.,  161  Mo.  App.  198,  142  S.  W.  442,  holding  letters 
to  be  admissible  must  be  shown  to  be  properly  stamped,  addressed  and 
mailed  to  party;  dissenting  opinion  in  Huntington  v.  United  States,  175 
Fed.  956,  99  C.  C.  A.  440,  majority  holding  in  prosecution  for  con- 
spiracy to  make  fraudulent  entry  on  land,  correspondence  with  persons 

not  mentioned  in  indictment  is  not  admissible. 

* 

Presumption  as  to  receipt  of  communication  sent  through  mail. 
Note,  49  L.  R.  A.  (N.  S.)  459. 

Proof  that  papers  of  certain  edition  were  received  raises  presumption 
they  were  mailed  on  date  with  others. 

Approved  in  Clark  v.  United  States,  211  Fed.  918,  128  C.  C.  A.  294, 
holding  indictment  is  not  duplicitous  because  it  charges  mailing  of  sev- 
eral copies  of  obscene  book;  Tyomies  Pub.  Co.  v.  United  States,  211 
Fed.  390,  128  C.  C.  A.  47,  holding  business  manager  of  paper  may  be 
indicted  for  mailing  newspaper  containing  filthy  picture,  even  though 
he  did  not  personally  mail  paper. 

Improper  remarks  by  counsel  do  not  constitute  error  where  same  are 
promptly  withdrawn. 

Approved  in  Diggs  v.  United  States,  220  Fed.  556,  136  C.  C.  A.  147, 
St.  Louis  etc.  R.  Co.  v.  Rose,  159  Fed.  129,  86  C.  C.  A.  144,  and  Craw- 
ford v.  United  States,  30  App.  D.  C.  29,  all  applying  rule;  Alaska- 
Treadwell  Gold  Min.  Co.  v.  Cheney,  162  Fed.  598,  89  C.  C.  A.  351,  apply- 
ing rule  where  counsel  withdrew  improper  remark  as  to  wealth  of 
corporate  defendant;  Lee  v.  United  States,  37  App.  D.  C.  448,  applying 
rule  where  counsel  intimated  that  there  was  suppression  of  the  truth; 
Bradford  v.  National  Benefit  Assn.,  26  App.  D.  C.  277,  holding  remark 
made  by  counsel  was  not  so  prejudicial  as  would  warrant  new  trial; 
Yeager  v.  United  States,  16  App.  D.  C.  363,  holding  error  was  cured 
where  court  told  jury  to  disregard  remark ;  Citizens'  Mut.  Fire  Ins.  Co. 
v.  Conowingo  Bridge  Co.,  116  Md.  440,  82  Atl.  379,  holding  court  must 
decide  whether  argument  is  within  record;  Toomer  v.  State,  112  Md. 
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293,  76  Atl.  122,  holding  unless  it  is  shown  jury  were  influenced  by  im- 
proper remark  same  is  not  reversible  error;  Esterline  v.  State,  105  Md. 
637,  66  Atl.  272,  applying  rule  where  attorney  apologized  and  with- 
drew improper  remark;  Pearsall  v.  Tabour,  98  Minn.  253,  108  NT.  W. 
810,  holding  court  need  not  necessarily  set  aside  verdict  on  account  of 
improper  remarks;  dissenting  opinion  in  Armour  &  Co.  v.  Skene,  153 
Fed.  254,  82  C.  C.  A.  385,  majority  holding  no  error  existed  in  admis- 
sion of  objectionable  answer  where  court  instructed  jury  to  disregard 
same. 

Distinguished  in  Lowdon  v.  United  States,  149  Fed.  677,  79  C.  C.  A. 
361,  it  is  prejudicial  error  to  allow  prosecuting  attorney  to  assume 
and  contend  that  defendant's  character  was  bad  because  of  his  failure 
to  put  in  evidence  of  good  character ;  Kellogg  v.  United  States,  103  Fed. 
202,  43  C.  C.  A.  179,  holding  where  prosecuting  attorney  in  refuting 
assertion  that  he  was  trying  to  convict  innocent  man  refers  to  success 
in  other  cases,  and  court  sustains  objection  to  such  reference  where- 
upon prosecution  concedes  that  he  should  not  have  made  it,  error  is 
sufficiently  corrected;  State  v.  Laudano,  74  Conn.  646,  51  Atl.  863t 
holding,  upon  trial  of  Italian  for  murder  of  policeman,  reference  by 
prosecuting  attorney  to  the  Mafia,  though  improper,  was  not  ground 
of  reversal  where  trial  court  had  refused  new  trial  therefor;  Morrison 
v.  State,  42  Fla.  156,  28  South.  99,  upholding  charge  in  prosecution 
for  murder  that  in  considering  evidence  jury  should  use  same  judg- 
ment, reason  and  common  sense  and  knowledge  of  men  and  affairs  as 
they  do  in  every-day  life. 

Right  of  prosecution  to  comment  on  failure  of  accused  to  produce 
evidence  of  good  character.    Note,  19  Ann.  Cas.  409. 

Reversal  for  unfair  or  irrelevant  argument  or  statements  by  prose- 
cuting attorney.    Note,  46  L.  R.  A.  648. 

Sufficiency  of  description  of  obscene  matter  in  indictment  or  in- 
formation for  publishing,  distributing,  or  mailing  same.  Note, 
9  Ann.  Cas.  50. 

What  constitutes  obscene  publication  within  prohibitory  statute. 
Note,  11  Ann.  Gas.  S07. 

Right  of  jurors  to  act  on  own  knowledge.  Note,  37  L.  R.  A.  (N.  S.) 
792,  793. 

Miscellaneous.  Cited  in  Wilson  v.  United  States,  232  U.  S.  570,  58 
L.  Ed.  732,  34  Sup.  Ct.  347,  upholding  instruction  as  to  reasonable 
doubt ;  Sawyer  v.  United  States,  202  U.  S.  168,  50  L.  Ed.  980,  26  Sup. 
Ct.  575,  improper  remarks  made  by  district  attorney  in  summing  up 
to  jury  not  ground  for  new  trial  where  court  had  held  it  improper 
and  counsel  withdrew  it;  United  States  v.  Musgrave,  160  Fed.  701, 
upholding  right  of  Congress  to  exclude  obscene  matter  from  mails; 
Dalton  v.  United  States,  154  Fed.  463,  83  C.  C.  A.  317,  holding  fact 
that  one  was  connected  with  conspiracy  regarding  use  of  telegraph  raises 
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no  inference  that  he  was  part  of  scheme  in  fraudulent  use  of  mails; 
Chadwick  v.  United  States,  141  Fed.  245,  246,  72  C.  C.  A.  343,  state- 
ments of  facts  and  inferences  made  by  prosecuting  attorney  sufficiently 
based  upon  and  warranted  by  evidence;  United  States  v.  Wroblenski, 
118  Fed.  496,  holding  mailing  of  private  sealed  letter  directed  to  and 
containing  indecent  charges  against  mother  of  writer  does  not  consti- 
tute offense  of  mailing  letter  containing  obscene,  lewd  and  lascivious 
matter  under  Rev.  Stats.,  §  2893 ;  Middleby  v.  Effler,  118  Fed.  262,  55 
C.  C.  A.  355,  holding  case  showing  that  defendant  spoke  and  published 
words  charging  that  plaintiff  had  "written  anonymous  letters"  which 
were  scurrilous  and  that  it  was  "a  State  prison  offense,"  does  not  war- 
rant charge  that  if  words  spoken-  were  substantially  as  alleged,  they 
amounted  to  charge  that  plaintiff  had  committed  crime  against  Federal 
laws;  Colorado  Midland  Ry.  Co.  v.  Edwards,  24  Colo.  A  pp.  359,  134 
Pac.  252,  holding  jury  must  decide  whether  warning  was  given  of 
approaching  train;  dissenting  opinion  in  People  v.  Grutz,  212  N.  T. 
89,  Ann.  Gas.  1915D,  167,  L.  R.  A.  1916D,  220,  105  N.  E.  849,  majority 
admitting  testimony  tending  to  establish  conspiracy  to  unlawfully  burn 
buildings. 

165  U.  g.  604-^517,  41  I*.  Ed.  806,  17  Sup.  Ot.  396,  UNITED  STATES  v.  Mc- 
MELIiAK. 

Courts  of  territory  are  not,  strictly  speaking,  courts  of  United  States. 
Approved  in  Canary  Oil  Co.  v.  Standard  Asphalt  etc.  Co.,  182  Fed. 
665,  holding  corporation  organized  in  Indian  country  is  corporation 
organized  under  laws  of  United  States;  Jackson  v.  United  States,  102 
Fed.  479,  42  C.  C.  A.  452,  holding  entitling  indictment  returned  in 
District  Court  for  district  of  Alaska,  "In  the  District  Court  of  the 
United  States  for  the  District  of  Alaska/'  does  not  vitiate  the  indict- 
ment ;  Higgins  v.  Brown,  20  Okl.  399,  1  Okl.  Cr.  75,  94  Pac.  720,  holding 
District  Court  of  Oklahoma  had  jurisdiction  over  crimes  committed 
in  Indian  Territory  before  admission  of  State. 

i 
Clark  of  District  Court  moat  account  for  feet  received  from  private 

parties  in  civil  actions  and  from  territory  on  account  of  territorial  busi- 
ness. 

Approved  in  United  States  v.  Oliphant,  230  Fed.  7,  holding  where 
elerk  of  District  Court  charged  sum  for  printing  in  excess  of  amount 
paid  by  him,  he  should  account  to  United  States  for  surplus;  The 
White  Seal,  4  Alaska,  215,  holding  no  other  costs  can  be  taxed  than 
J  those  specified  in  Rev.  Stats.,  §§  823,  824;  Board  of  Commrs.  of  Grant 
County  v.  Ernest,  45  Okl.  727,  147  Pac.  322,  holding  county  commis- 
sioners had  no  authority  to  fix  fee  of  clerk  of  court;  State  ex  rel. 
Reardon  v.  Harper,  33  Okl.  575,  123  Pac.  1039,  upholding  act  of  March 
19,  1910,  of  State  of  Oklahoma  fixing  salary  of  clerks  of  District 
Courts;  Bohart  v.  Anderson,  24  Okl.  85,  20  Ann.  Cas.  142,  103  Pao. 
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744,  holding  act  of  Oklahoma  (Laws  1897)  regarding  fees  of  clerk  of 
Supreme  Court,  was  void;  Barron  County  v.  Beckwith,  142  Wis.  526, 
1S5  Am.  St.  Rep.  1079,  30  L.  R.  A.  (N.  S.)  810, 124  N.  W.  1033,  holding 
county  elerk  not  entitled  to  fees  earned  in  naturalization  proceedings. 

Clerk  of  District  Court  of  territory  need  not  account  for  fees  in  nat- 
uralization proceedings. 

Approved  in  Cochise  County  v.  Wilcox,  13  Ariz.  152,  108  Pac.  459, 
holding  clerk  of  District  Court  not  entitled  to  fees  for  collection  of 
delinquent  taxes. 

Right  of  clerk  on  salary  basis  to  fee  for  naturalization.    Note,  30 
U  R.  A.  (N.  S.)  811. 

165  U.  8.  518-526,  41  L.  Ed.  810,  17  Sup.  Ot.  407,  SMITH  V.  VULCaN 
IRON  WORKS. 

On  appeal  to  Circuit  Court  of  Appeals  from  Circuit  Court  from  order 
granting  injunction  in  patent  case,  former  may  decide  case  on  merits. 

Approved  in  Co-operating  Merchants1  Co.  v.  Hallock,  128  Fed.  597, 
598,  64  C.  C.  A.  104,  and  Sheffield  Car  Co.  v.  D'Arcy,  194  Fed.  694, 
116  C.  C.  A.  322,  both  following  rule ;  Arkansas  S.  E.  R.  Co.  v.  Union 
Sawmill  Co.,  154  Fed.  311,  83  C.  C.  A.  224,  and  Metropolitan  Water 
Co.  v.  Kaw  Valley  Drainage  District,  223  U.  S.  523,  56  L.  Ed.  535, 
32  Sup.  Ct.  246,  both  holding  on  appeal  from  interlocutory  order  Cir- 
cuit Court  of  Appeals  might  direct  lower  court  to  dismiss  bill;  Denver 
v.  New  York  Trust  Co.,  229  U.  S.  136,  57  L.  Ed.  1121,  33  Sup.  Ct.  657, 
holding  Federal  Supreme  Court  may  consider  merits  on  appeal  from 
Circuit  Court  of  Appeals;  United  States  Fidelity  etc.  Co.  v.  Bray,  225 
U.  S.  214,  56  L.  Ed.  1061,  32  Sup.  Ct.  620,  holding  decree  of  Circuit 
Court  of  Appeals  directing  District  Court  to  dissolve  injunction  and 
dismiss  bill  is  final  judgment,  appealable  direct  to  Federal  Supreme 
Court ;  A.  D.  Howe  Mach.  Co.  v.  Dayton,  210  Fed.  805,  127  C.  C.  A. 
351,  holding  affirmance  of  decree  of  infringement  will  not  be  deemed 
final  where  cause  has  been  referred  for  determination  of  damages; 
Southern  Express  Co.  v.  Long,  202  Fed.  464,  120  C.  C.  A.  568,  holding 
injunction  will  be  dissolved  if  appellate  court  believes  bill  is  without 
equity ;  National  Electric  Signaling  Co.  v.  Telefunken  Wireless  Tel.  Co., 
200  Fed.  592,  119  C.  C.  A.  71,  holding  Circuit  Court  of  Appeals  will 
not  dismiss  bill  for  infringement  where  patent  contains  number  of 
claims;  Texas  Traction  Co.  v.  Barron  G.  Collier,  195  Fed.  66,  115 
C.  C.  A.  82,  holding  Court  of  Appeals  will  not  disturb  granting  of 
injunction  when  it  is  based  on  controverted  facts;  Henry  Gas  Co.  v. 
United  States,  191  Fed.  138,  140,  111  C.  C.  A.  612,  holding  on  appeal 
from  interlocutory  order  court  may  consider  right  to  maintain  suit; 
United  States  v.  Whitmire,  188  Fed.  423,  110  C.  C.  A.  222,  holdin? 
Federal  court  may  vacate  order  pro  confesso  and  enlarge  time  \o 
answer;  Brown  v.  Lanyon  Zinc  Co.,  179  Fed.  311,  102  C.  C.  A.  497,  hold 
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ing  propositions  of  law  decided  on  first  appeal  will  not  be  considered 
on  second  appeal;  La  Hogue  Drainage  Dist.  No.  1  v.  Watts,  179  Fed. 
691,  103  C.  C.  A.  236,  applying  rule  where  bill  furnished  no  basis  for 
relief  prayed  for;  Highland  Glass  Co.  v.  Sch inert z  Wire  Glass  Co.,' 
178  Fed.  971,  972,  102  C.  C.  A.  316,  holding  appellate  court  may  decide 
as  to  infringement  not  determined  by  court  below;  City  of  Owens- 
boro  v.  Cumberland  Tel.  &  Tel.  Co.,  174  Fed.  747,  99  C.  C.  A.  1,  hold- 

•  ing  court  will  ordinarily  only  consider  question  of  jurisdiction  of  lower 

.court;  Guardian  Trust  Co.  v.  Kansas  City  etc.  Ry.  Co.,  171  Fed.  51, 
28  L.  R.  A.  (N.  S.)  620,  96  C.  C.  A.  285,  dismissing  bill  on  appeal 
for  want  of  equity;  Shubert  v.  Woodward,  167  Fed.  61,  92  C.  C.  A. 
509,  holding  contract  under  consideration  contained  no  mutuality  as 
would  warrant  injunction;  Griesa  v.  Mutual  Life  Ins.  Co.,  165  Fed. 
51,  91  C.  C.  A.  86,  holding  order  (< staying"  proceedings  is  in  effect  an 
order  enjoining  same;  Taylor  v.  Breese,  163  Fed.  685,  90  C.  C.  A.  558, 
holding  appeal  lies  from  preliminary  restraining  order;  De  Long  Hook 
&  Eye  Co.  v.  Francis  Hook  &  Eye  etc.  Co.,  159  Fed.  293,  holding  where 
infringement  has  been  decreed  and  cause  referred  to  master  for  dam- 
ages, question  of  defendant's  liability  cannot  be  reopened  before  mas- 

'ter;  Mann  v.  Gaddie,  158  Fed.  48,  88  C.  C.  A.  1,  holding  on  appeal 
from  order  appointing  receiver,  appellate  court  may  dismiss  bill;  J.  P. 
Jorgenson  Co.  v.  Rapp,  157  Fed.  737,  85  C.  C.  A.  364,  holding  on  appeal 
from  order  granting  injunction,  amount  involved!  need  not  exceed  five 

| hundred  dollars;  Chicago  Wooden  Ware  Co.  v.  Miller  Ladder  Co.,  133 
Fed.  545,  66  C.  C.  A.  517,  where  decree  in  patent  infringement  suit  after 
full  hearing  adjudged  validity  of  certain  claims  and  invalidity  of  others, 
and  is  appealed  from  by  defendant,  complainant  may  prosecute  cross- 
appeal  as  to  claims  held  invalid;  Atlanta  etc.  Ry.  Co.  v.  Southern  Ry. 
Co.,  131  Fed.  660,  66  C.  C.  A.  601,  deciding  on  appeal  from  inter- 
locutory order  granting  injunction,  question  of  whether  case  properly 
removed  from  State  court;  Frye-Bruhn  Co.  v.  Meyer,  121  Fed.  535, 
58  C.  C.  A.  529,  and  Worth  Mfg.  Co.  v.  Bingham,  116  Fed.  793,  54 
C.  C.  A.  119,  both  holding,  on  appeal  from  interlocutory  order  granting 
or  continuing  injunction,  appellate  court  may  direct  dismissal  of  bill 
where  it  is  found  to  be  without  equity  to  support  it;  Joseph  Dry  Goods 
Co.  v.  Hecht,  120  Fed.  766,  57  C.  C.  A.  64,  and  Cabaniss  v.  Reco  Min. 
Co.,  116  Fed.  320,  54  C.  C.  A.  190,  both  applying  rule  on  appeal  from 
interlocutory  order  appointing  receiver;  Berliner  Gramophone  Co.  v. 
Seaman,  110  Fed.  33,  49  C.  C.  A.  99,  holding,  on  appeal  from  an  inter- 
locutory order  granting  or  continuing  an  injunction,  court  may  deter- 
mine suit  on  its  merits  and  dismiss  the  bill,  where  case  stated  is  one 
which  court  of  equity  will  not  entertain ;  Tornanses  v.  Melsing,  109  Fed. 
711,  47  C.  C.  A.  596,  holding,  on  appeal  from  interlocutory  order  ap- 
pointing receiver  and  granting  injunction,  Circuit  Court  of  Appeals  may 
dispose  of  case  on  merits  when  it  determines  that  there  is  no  equity  in 
bill  which  would  warrant  granting  of  ultimate  relief  to  complainant; 
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In  re  Tampa  etc.  R.  R.  Co.,  168  U.  S.  588,  42  L.  Ed.  591,  18  Sup:  Ct. 
179,  appeal  lies  to  Circuit  Court  of  Appeals,  carrying  up  entire  order 
appointing  receiver  and  granting  injunction ;  Reaves  v.  Oliver,  168  U.  S. 
705,  42  L.  Ed.  1212;  18  Sup.  Ct.  945,  following  principal  case;  Kirwan 
v.  Murphy,  170  U.  S.  209,  42  L.  Ed.  1011,  18  Sup.  Ct.  594,  Circuit  Court 
of  Appeals  affirmance  of  order  granting  preliminary  injunction  is  not 
appealable;  Western  Wheel  Scraper  Co.  v.  Drinnen,  79  Ted.  821,  pend- 
ing appeal  from  decree  restraining  infringement,  trial  court  cannot 
allow  amendment  of  answer;  United  States  Ruboer  Co.  v.  American 
Oak  Leather  Co.,  82  Fed.  250,  27  C.  C.  A.  118,  propriety  of  receiver's 
appointment  considered  on  appeal  from  order  granting  injunction ;  Car- 
son v.  Combe,  86  Ted.  210,  29  C.  C  A.  660,  deciding  question  of  injunc- 
tion on  merits,  but  leaving  jurisdictional  question  until  final  decree 
below;  Stover  Mfg.  Co.  v.  Mast,  89  Fed.  336,  32  C.  C.  A.  231,  Circuit 
Court  of  Appeals  reviewing  preliminary  injunction  granted  under  prior 
decision  of  Circuit  Court  of  Appeals  of  another  district  may  look  into 
merits  of  patent;  Texas  etc.  Mfg.  Assn.  v.  Storrow,  92  Fed.  9,  10,  34 
C.  C.  A.  182,  appeal  from  order  appointing  receiver  carries  up  entire 
order  and  merits;  Rubens  v.  Wheatfield,  93  Fed.  681,  35  C.  C.  A. 
537,  review  on  appeal  to  Circuit  Court  of  Appeals  from  order  granting 
interlocutory  injunction  should  go  to  merits;  In  re  Potts,  166  U.  S. 
267,  41  L.  Ed.  995,  17  Sup.  Ct.  521,  arguendo. 

Distinguished  in  Ex  parte  National  Enameling  etc.  Co.,  201  U.  S.  160, 
162,  50  L.  Ed,  708,  709,  26  Sup.  Ct.  404,  decree  in  patent  infringement 
suit  granting  injunction  against  one  defendant  and  dismissing  as  to 
other  defendants  not  final  decree  as  to  latter  from  which  complainant 
can  appeal;  Mast,  Foos  &  Co.  v.  Stover  Mfg.  Co.,  177  U.  S.  494,  44  L.  Ed. 
860,  20  Sup.  Ct.  712,  holding  where  case  is  carried  by  appeal  to  Cir- 
cuit Court  of  Appeals  from  order  granting  temporary  injunction  that 
court  may  dismiss  bill  if  there  be  nothing  in  affidavits  tending  to  throw 
doubt  upon  existence  or  date  of  anticipating  devices,  and  giving  them 
their  proper  effect,  they  establish  the  invalidity  of  the  patent;  Ward 
Baking  Co.  v.  Weber  Bros.,  230  Fed.  150,  152,  154,  holding  where  lower 
court  dismisses  bill  for  injunction  as  to  certain  claims  sued  on,  appeal 
brings  up  only  that  part  of  decree  relating  to  such  claims;  Chapman 
v.  Yellow  Poplar  Lumber  Co.,  143  Fed.  205,  74  C.  C.  A.  331,  failure 
to  appeal  from  interlocutory  order  dissolving  injunction  will  not  deprive 
complainant  of  right  to  review  other  matters  determined  in  the  order 
not  relating  to  injunction,  on  an  appeal  from  final  decree;  Kerr  v.  New 
Orleans,  126  Fed.  925,  61  C.  C.  A.  450,  holding  where  injunction  pen- 
dente lite  was  granted  before  issue  joined,  and  it  appeared  that  case 
involved  controverted  questions  of  fact,  appellate  court  on  appeal  from 
order  granting  such  injunction  will  not  examine  merits  to  determine 
whether  injunction  improvidently  granted;  Australian  Knitting  Co.  v. 
Gormly,  138  Fed.  102,  103,  an  interlocutory  decree  in  patent  infringe- 
ment case  granting  permanent  injunction,  though  it  has  been  affirmed 
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on  appeal,  is  not  conclusive  of  validity  of  patent  in  subsequent  suit 
between  same  parties  prior  to  final  decree ;  Jack  v.  State,  102  Fed.  214, 
42  G.  G.  A.  267,  holding  order  made  suspending  dismantling  of  road  by 
receiver  is  not  appealable  under  28  Stat.  666;  Highland  Ave.  R.  R.  Co. 
v.  Equipment  Co.,  168  U.  S.  630,  42  U  Ed.  606,  18  Sup.  Ct.  241,  inter- 
locutory order  appointing  receiver  is  not  appealable  to  Circuit  Court 
of  Appeals;  American  Trust  etc.  Bank  v.  Farmers'  Loan  etc.  Co.,  81 
Fed.  926,  27  C.  C.  A.  4,  dismissing  appeal  from  order  denying  motion 
to  restrain  prosecution  of  foreclosure  pending  determination  of  cross- 
bill. 

165  TJ.  8.  626-537,  41  L.  Ed.  813,  17  Sup.  Ct  444,  IN  EE  KOLLOCK. 

Internal  Revenue  Act  of  1886,  authorizing  commissioner  to  'regulate 
brands  on  oleomargarine,  Involved  no  unconstitutional  delegation  of  power. 
Approved  in  United  States  v.  Lockwood,  164  Fed.  774,  applying  prin- 
ciple ;  Plymouth  Coal  Co.  v.  Pennsylvania,  232  U.  S.  543,  58  L.  Ed.  719, 
34  Sup.  Ct.  359,  holding  inspector  of  mines  might  determine  width  of 
barrier  pillar  in  mine;  United  States  v  Grimaud,  220  U.  S.  518,  55  L.  Ed. 
568,  31  Sup.  Ct.  480,  holding  secretary  of  agriculture  may  promulgate 
forest  regulations;  McCray  v.  United  States,  195  U.  S.  50,  51,  49  L.  Ed. 
93,  24  Sup.  Ct.  769,  act  of  1886,  imposing  tax  on  artifically  colored  oleo- 
margarine  not  beyond   powers  of  Congress;  United   States  v.  Frank, 
189  Fed.  200,  holding  secretary  of  agriculture  may  provide  standards  of 
pure  foods;  United  States  v.  Ehrgott,  182  Fed.  272,  holding  treasury 
department  may  make  regulations  as  to  imported  goods;  United  States 
v.  Sixty-Five  Casks  Liquid  Extracts,  170  Fed.  452,  holding  department' 
of  agriculture  may  determine  standard  of  food  and  drugs ;  United  States 
v.  Moody,  164  Fed.  271,  holding  Secretary  of  War  may  provide  regula- 
tions for  use  of  canals;  United  States  v.  Louisville  etc.  R.  Co.,  165  Fed. 
938,  and  United  States  v.  Louisville  etc.  R.  Co.,  176  Fed.  945,  946,  both 
holding  secretary   of*  agriculture  may  establish   quarantine   limits   for 
transportation  of  livestock;  Coopersville  Co-operative  Creamery  Co.  v. 
Lemon,  163  Fed.  147,  148,  89  C.  C.  A.  595,  holding  commissioner  of 
internal  revenue  may  determine  that  no  butter  shall  contain  more  than 
sixteen  per  cent  moisture;  Van  Gesner  v.  United  States,  153  Fed.  53, 
82  C.  C.  A.  180,  and  Meldrum  v.  United  States,  151  Fed.  181,  10  Ann. 
Gas.  324,  80  C.  C.  A.  545,  both  holding  Land  Department  may  deter- 
mine certain  regulations  for  entries  on  land ;  United  States  v.  Sandef uhr, 
145   Fed.  52,  shipping  of  liquor  in  violation   of  regulation   made  by 
commissioner  of  internal  revenue,  not  being  made  criminal  offense  by 
statute,  indictment  therefor  will  not  lie;  United  States  v.  Stone,  135 
Fed.  396,  sustaining  indictment  under  Rev.  Stats.,  §  5440,  for  conspiracy 
to   violate   regulation    of   board    of   supervising  inspectors   of   vessels 
regarding  manufacture  of  life  preservers;  United  States  v.  Seven  Bbls. 
of  Whiskey,  131  Fed.  808,  sustaining  information  under  act  making  it 
penal  offense  to  neglect  or  fail  to  brand  liquor  in  manner  prescribed 
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by  regulations  of  commissioner  of  internal  revenue;  Yah  Lear  v.  Eiaele, 
126  Fed.  827,  upholding  26  Stat.  846,  §  3,  vesting  in  Secretary  of  Interior 
power  'to  make  regulations  governing  use  of  waters  of  Arkansas  Hot 
Springs  reservation ;  Dimmick  v.  United  States,  121  Fed.  643,  57  C.  C.  A. 
664,  holding,  in  prosecution  under  Rev.  Stats.,  §  5492,  of  clerk  of  mint 
for  failure  to  deposit  proceeds  of  sale  of  old  materials,  treasury  rule 
requiring  such  proceeds  to  be  deposited  on  last  day  of  each  quarter  was 
admissible;  Files  v.  Davis,  118  Fed.  468,  upholding  Federal  jurisdiction, 
regardless  of  citizenship,  over  action  -on  attachment  bond  executed  in 
suit  pending  in  Federal  court;  United  States  v.  Dastervignes,  118  Fed. 
201,  upholding  30  Stat.  35,  authorizing  Secretary  of  Interior  to  make 
rules  and  regulations  for  protection  of  forest  reservations;  Dougherty 
v.  United  States,  108  Fed.  57,  47  C.  C.  A.  195,  (affirming  United  States 
v.  Dougherty,  101  Fed.  442),  upholding  1  Supp.  Rev.  Stats.,  pp.  505,  840, 
imposing  tax  on  manufacturers  and  dealers  in  oleomargarine  and  regulat- 
ing sale  thereof;  Smith  v.  Shakopee,  103  Fed.  241,  44  C.  C.  A.  1,  holding 
admiralty  court  takes  judicial  notice  of  regulations  of  lighthouse  board; 
Grady  v.  United  States,  98  Fed.  239,  39  C.  C.  A.  42,  holding  postmaster 
liable  on  bond  for  money  order  moneys  misappropriated  by  him  though 
bond  does  not  contain  additional  condition  required  by  Rev.  Stats., 
§  3834,  relating  to  money  order  business ;  Ballinger  v.  United  States,  33 
App.  D.  C.  308,  holding  Secretary  of  Interior  may  provide  regulations  for 
carrying  into  effect  of  Timber  and  Stone  Act ;  Johnson  v.  United  States, 
26  App.  D.  C.  132,  upholding  right  of  civil  service  commission  to  make 
rules  and  regulations ;  State  v.  Atlantic  Coast  Line  R.  Co.,  56  Fla.  625, 
32  L.  R.  A.  (N.  S.)  639,  47  South.  972,  upholding  right  of  railroad  com- 
mission to  regulate  common  carriers;  Walker  v.  Towle,  156  Ind.  643,  59 
N.  E.  22,  upholding  ordinance  requiring  mayor  whenever  he  apprehends 
danger  from  hydrophobia  to  issue  order  to  dog  owners  to  muzzle  them 
for  not  less  than  thirty  nor  more  than  ninety  days;  Codman  v.  Crocker, 
203  Mass.  155,  25  L.  R.  A.  (N.  S.)  980,  89  N.  E.  180,  upholding  powers 
of  Boston  transit  commission;  Welch  v.  Swasey,  193  Mass.  375,  118 
Am.  St.  Rep.  523,  79  N.  E.  747,  holding  city  may  give  commissioners 
power  to  regulate  height  of  buildings;  Love  v.  Phalen,  128  Mich.  552, 
87  N.  W.  788,  upholding  Detroit  ordinance  forbidding  making  of  public 
addresses  in  public  place  within  half  mile  of  city  hall  without  first 
obtaining  permission  from  mayor;  Clyde  v.  Cummings,  35  Utah,  465,  101 
Pac.  108,  holding  Secretary  of  Interior  may  make  regulations  regarding 
disposition  of  public  lands;  Wilkins  v.  United  States,  96  Fed.  840,  37 
C.  C.  A.  588,  regulations  of  executive  department  under  congressional 
authority  will  be  judicially  noticed;  Davis  v.  Massachusetts,  167  U.  S. 
48,  42  L.  Ed.  72,  17  Sup.  Ct.  733,  arguendo. 

Distinguished  in  United  States  v.  11,150  Pounds  of  Butter,  188  Fed. 
158,  holding  secretary  of  treasury  could  not  provide  amount  of  moisture 
to  be  contained  in  butter;  United  States  v.  Grimaud,  170  Fed.  210,  212, 
holding  regulations  for  forest  reservations  as  prescribed  by  Secretary  of 
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Interior  are  void ;  United  States  v.  Matthews,  146  Fed.  308,  act  of  1897 
making  it  criminal  offense  to  violate  regulation  of  Secretary  of  Interior 
under  power  conferred  therein  for  protection  of  forest  reservations 
void  as  delegation  of  legislative  power;  United  States  v.  Blasingame, 
116  Fed.  654,  holding  void  provision  of  sundry  civil  appropriation  act 
of  June  4,  1897,  making  it  criminal  to  violate  any  rule  or  regulation 
thereafter  to  be  made  by  Secretary  of  Interior  for  protection  of  forest 
reservations;  United  States  v.  Maid,  116  Fed.  653,  holding-  perjury, 
under  Rev.  Stats.,  §  5392,  cannot  be  predicated  upon  affidavit  of  non- 
mineral  character  of  land  made  in  support  of  homestead  entry,  though 
land  office  regulation  requires  such  affidavit  to  be  made  in  certain 
States;  Dent  v.  United  States,  8  Ariz.  143,  71  Pac.  922,  holding  Secretary 
of  Interior  cannot  provide  that  certain  acts  shall  constitute' a  crime; 
United  States  v.  Antikamnia  Chemical  Co.,  37  App.  D.  C.  351,  352,  353, 
holding  departments  could  not  require  that  when  drug  was  derivative, 
the  name  of  drug  from  which  derived  should  be  on  label. 

165  TJ.  8.  538,  41  L.  Ed.  817,  17  Sup.  Ot.  995,  IK  BE  McCAXTLLT. 

Not  cited. 

165  U.  a  538-563,  41  L.  Ed.  817,  17  Sup.  Ot.  995,  McOORMICK  V.  MABKET 
NAT.  BANK. 

Supreme  Court  may  review  State  decision  for  national  bank  Where 
both  parties  relied  on  section  5136,  Revised  Statutes. 

Approved  in  Kcrfoot  v.  Farmers  &  Merchants'  Bank,  218  U.  S.  288, 
54  L.  Ed.  1043,  31  Sup.  Ct.  14,  holding  United  States  alone  can  object 
to  want  of  authority  of  national  bank;  St.  Louis  etc.  Ry.  Co.  v.  Taylor, 
210  U.  S.  293,  52  L.  Ed.  1067,  28  Sup.  Ct.  616,  holding  where  one  party 
requests  instructions  as  to  construction  of  Federal  statute,  Federal  right 
is  sufficiently  asserted ;  Illinois  Central  R.  R.  Co.  v.  McKendree,  203  U.  S. 
526,  51  L.  Ed.  303,  27  Sup.  Ct.  153,  holding  writ  of  error  to  State  court 
will  be  allowed  where  decision  involves  suit  for  damages  for  violation  of 
quarantine  regulations;  Nutt  v.  Knut,  200  U.  S.  19,  50  L.  Ed.  352,  26 
Sup.  Ct.  216,  upholding  Supreme  Court's  jurisdiction  to  review  State 
decision  for  plaintiff  in  suit  on  contract  for  services  in  prosecuting  claim 
against  United  States  and  making  same  a  lien  on  claim,  where  defense 
was  based  on  Rev.  Stats.,  §  3477,  making  void  all  assignments  of  claims 
against  United  States;  National  Bank  &  Loan  Co.  v.  Petrie,  189  U.  S. 
424,  47  L.  Ed.  880,  23  Sup.  Ct.  512,  holding  where  national  bank  has  sold 
certain  bonds  and  vendee  has  obtained  judgment  for  purchase  money 
in  State  court  on  ground  that  sale  of  bonds  was  without  authority  of 
bank  and  was  illegal  and  void,  Supreme  Court  will  review  State  decree. 

Distinguished  in  Seeberger  v.  McCormick,  175  U.  S.  278,  44  L.  Ed.  162, 
20  Sup.  Ct.  129,  contention  of  Federal  question  does  not  render  Stato 
judgment,  based  on  principles  of  general  law,  reviewable. 
XVII— 58 
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What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  536,  536. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  &.  A. 
54,  55,  56. 

National  banks  unauthorized  'lease  is  void  and  will  support  action 
only  for  benefit  received. 

Approved  in  Marcy  v.  Guanajuato  Development  Co.,  228  Fed.  154, 
holding  corporation  may  repudiate  contract  in  which  one  of  its  directors 
is  interested;  Medlin  Milling  Co.  v.  Moffatt  Commission  Co.,  218  Fed. 
691,  holding  corporation  organized  to  operate  flour-mill  had  no  power  to 
deal  in  futures;  First  Nat.  Bank  v.  Murray,  212  Fed.  142,  128  C.  C.  A. 
652,  holding  where  national  bank  moved  without  consent  of  controller 
of  currency,  suit  might  be  had  to  forfeit  its  charter;  Barron  v.  Mc- 
Kinnon,  196  Fed.  937,  942,  116  C.  C.  A.  483,  holding  where  bank  was 
compelled  to  take  title  to  its  own  stock  held  as  security,  it  could  convey 
good  title  to  purchaser;  Jenson  v.  Toltec  Ranch  Co.,  174  Fed.  90,  98 
C.  C.  A.  60,  holding  corporation  is  estopped  to  deny  ostensible  authority 
in  officer  where  it  permitted  him  to  act  over  period  of  six  years;  Lyons 
v.  Westwater,  173  Fed.  113,  holding  one  giving  note  to  bank  on  pretense 
of  buying  stock  would  not  be  liable  on  same  in  case  of  insolvency ;  Stand- 
ard Savings  &  Loan  Assn.  v.  Aldrich,  163  Fed.  220,  20  L.  B.  A.  (N.  S.) 
393,  89  C.  C.  A.  646,  holding  building  association  cannot  become  share- 
holder in  another  association;  Merchants'  Bank  v.  Baird,  160  Fed.  646, 
11  L.  B.  A.  (N.  S.)  526,  90  C.  C.  A.  338,  holding  national  bank  cannot 
become  surety  or  indorser  for  another;  In  re  S.  P.  Smith  Lumber  Co., 
132  Fed.  622,  no  recovery  can  be  had  against  lumber  corporation  on 
contract  whereby  it  had  guaranteed  performance  by  contractor  of  con- 
tract for  construction  of  building  in  consideration  of  its  expected  profit 
in  selling  lumber;  Anglo-American  Land  etc.  Co.  v.  Lombard,  132  Fed. 
737,  68  C.  C.  A.  89,  where  stockholders  of  one  corporation  transferred 
their  stock  for  shares  in  another,  their  stockholders'  liability  was  not 
affected,  acquisition  of  stock  being  ultra  vires  of  second  corporation; 
Cumberland  Tel.  etc.  Co.  v.  Evansville,  127  Fed.  190, 193,  holding,  under 
Indiana  statutes  for  formation  of  telephone  companies,  sale  of  all 
franchises  and  property  of  such  a  company  is  void  and  cannot  be  val- 
idated by  ratification  or  recognition  by  city  which  granted  right  to  such 
company  to  use  streets,  so  as  to  give  transferee  right  to  use  such  streets; 
City  of  Ft.  Scott  v.  W.  G.  Eads  Brokerage  Co.,  117  Fed.  54,  54  C.  C.  A. 
437,  holding  where  statute  authorized  municipality  to  advertise  for  bids 
and  invest  sinking  fund  in  bonds  of  those  parties  offering  them  at 
lowest  price,  its  contract  with  brokers  to  repay  them  amount  they  should 
expend  in  purchase  of  bonds  and  percentage  for  their  services,  is  void; 
Edward  &  Allis  Co.  v.  Standard  Nat.  Bank,  110  Fed.  50,  holding  national 
bank   cannot   operate   sawmill   or  conceive    and   carry  out   scheme  for 
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carrying  oh  such  business  through  a  dummy  corporation  which  is  the 
bank  under  another  name;  Joseph  Bancroft  &  Sons  Co.  v.  Bloede,  106 
Fed.  400,  52  L.  R.  A.  734,  45  C.  C.  A.  354,  holding  issue  of  stock  by 
corporation  engaged  in  manufacturing,  bleaching  and  dyeing  goods,  in 
payment  of  stock  of  corporation  owning  secret  formula  for  dyes,  was 
for  purchase  of  property  proper  in  connection  with  its  business  under 
charter;  Bailey  v.  Tillinghast,  99  Fed.  808,  40  C.  C.  A.  93,  holding  con- 
troller's certificate  authorizing  an  increase  of  the  capital  stock  of  a 
national  bank  is  conclusive  of  existence  of  all  the  facts  necessary  to 
authorize  such  increase  in  favor  of  public  and  against  subscribers  to 
such  stock;  Simmons  Nat.  Bank  v.  Dilley  Foundry  Co.,  95  Ark.  372,  130 
S.  W.  164,  holding  corporation  could  not  become  surety;  Texarkana  etc. 
Ry.  v.  Bemis  Lumber  Co.,  67  Ark.  549,  55  S.  W.  947,  holding  where 
corporation  president  had  been  in  habit  of  signing  its  name  to  notes 
without  express  authority  of  directors,  of  which  custom  board  was  cog- 
nizant, corporation  bound  by  note  so  signed ;  First  Nat.  Bank  v.  Monroe, 
135  Ga.  621,  32  L.  R.  A.  (N.  S.)  550,  69  S.  E.  1126,  holding  national  bank 
cannot  make  loan  greater  than  ten  per  cent  of  its  capital  stock;  Richard 
Hanlon  Millinery  Co.  v.  Mississippi  Valley  Trust  Co.,  251  Mo.  578,  158 
S.  W.  364,  holding  trust  corporation  cannot  act  as  promoter  of  business 
corporation ;  First  Nat.  Bank  v.  American  Nat.  Bank,  173  Mo.  159,  160, 
72  S.  W.  1061,  holding  national  bank  may  plead  ultra  vires  when  sued 
on  agreement  to  bind  itself  that  draft  drawn  by  customer  of  another 
national  bank  on  one  of  its  own  customers  will  be  paid;  State  v. 
Bankers'  Trust  Co.,  157  Mo.  App.  568,  138  S.  W.  673,  holding  trust 
corporation  cannot  purchase  stock  of  bank;  Ellett-Kendall  Shoe  Co.  v. 
Western  Stores  Co.,  132  Mo.  App.  518,  112  S.  W.  5,  holding  corporation 
cannot  guarantee  payment  of  indebtedness  of  customer ;  Sturdevant  Bros. 
&  Co.  v.  Farmers  &  Merchants'  Bank,  69  Neb.  225,  95  N.  W.  821,  banking 
corporation  not  liable  on  its  contract  of  surety  for  another;  Tourtelot 
v.  Whithed,  9  N.  D.  479,  84  N.  W.  13,  holding  contract  of  corporation 
which  is  ultra  vires  solely  because  of  existing  circumstances  and  condi- 
tions under  which  it  was  made  is  not  void  and  plea  of  ultra  vires  will 
not  avail  where  it  has  been  fully  executed;  Gaston  &  Ayres  v.  J.  1. 
Campbell  Co.,  104  Tex.  582,  140  S.  W.  772,  holding  ultra  vires  contract 
of  corporation  is  wholly  void ;  Metropolitan  Stock  Exchange  v.  Lyndon- 
ville  National  Bank,  76  Vt.  308,  57  Atl.  102,  holding  plea  of  ultra  vires 
good  in  suit  against  corporation  on  contract;  Clarksburg  Electric  Light 
Co.  v.  Clarksburg,  47  W.  Va.  749,  35  S.  E.  997,  holding  grant  by 
municipality  to  intended  electric  light  corporation  of  right  to  use  its 
streets  is  valid  though  at  its  date  corporation  is  not  chartered  but  is 
later  chartered  and  accepts  grant ;  California  Bank  v.  Kennedy,  167  U.  S. 
367,  368,  371,  42  L.  Ed.  200,  201,  17  Sup.  Ct.  833,  834,  want  of  authority 
to  purchase  stock  of  other  corporations  may  be  set  up  by  national  bank 
to  escape  stockholder's  liability;  Sioux  City  R.  R.  Co.  v.  Trust  Co.  of 
North  America,  173  U.  S.  112,  43  L.  Ed.  633,  19  Sup.  Ct.  346,  Federal 
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rule  is  that  corporation  cannot  be  estopped  from  pleading  ultra  vires  to 
act  beyond  -its  power;  Concord  First  Nat.  Bank  v.  Hawkins,  174  U.  S. 
371,  43  L.  Ed.  1010,  19  Sap.  Ct.  742,  one  national  bank  is  not  liable 
to  receiver  of  another  for  assessment  on  tatter's  stock  purchased  by 
former;  De  La  Vergne  Refrigerating  Mach.  Co.  v.  German  Sav.  Inst., 
175  U.  S.  59,  44  L.  Ed,  72,  20  Sup.  Ct.  25,  statutory  prohibition  is  good 
defense  to  action  on  corporation's  contract  to  purchase  competitor's 
stock;  Burrows  v.  Niblack,  84  Fed.  113,  28  C.  C.  A,  130,  national  bank 
may  sue  to  recover  money  paid  in  purchase  of  its  own  stock,  retender 
unnecessary;  East  St.  Louis  etc.  Ry.  v.  Jarvis,  92  Fed.  744,  34  C.  C.  A. 
639,  action  cannot  be  maintained  on  illegal  leastf'  of  competing  line; 
Bowen  v.  Needles  Nat.  Bank,  94  Fed.  930,  36  C.  C.  A.  553,  national 
bank's  contract  to  cash  drafts  of  nondepositor  being  one  of  guaranty 
and  ultra  vires,  no  action  lies  on  drafts;  Seeberger  v.  McCormick,  178 
111.  407,  53  N.  E.  341,  directors  and  stockholders  are  not  liable  as 
partners  on  lease  executed  by  national  bank  before  authorization  to  do 
business;  dissenting  opinion  in  United  States  Savings  &  L.  Co.  v.  Con- 
vent of  St.  Rose,  133  Fed.  359, 66  C.  C.  A.  416,  majority  holding  corpora- 
tion which  had  given  its  note  and  mortgage  to  secure  an  ultra  vires 
contract  for  loan  and  purchase  of  stock  from  a  building  and  loan  associa- 
tion, estopped  to  deny  validity  of  contract  in  suit  by  it  to  cancel  mort- 
gage; dissenting  opinion  in  First  Nat.  Bank  v.  Henry,  159  Ala.  398,  49 
South.  108,  majority  holding  bank  cannot  avoid  payment  of  money  ac- 
count of  ultra  vires  agreement;  Louisville  etc.  Ry.  Co.  v.  Louisville 
Trust  Co!,  174  U.  S.  576,  43  L.  Ed.  1092,  19  Sup.  Ct.  826,  Columbia  Nat. 
Bank  v.  Matthews,  85  Fed.  939,  29  C.  C.  A.  491,  and  Security  Nat.  Bank 
v.  St.  Croix  Power  Co.,  117  Wis.  218,  94  N.  W.  77,  all  arguendo. 

Distinguished  in  Weeks  v.  International  Trust  Co.,  125  Fed.  374, 
60  C.  C.  A.  236,  holding  national  bank  may  lease  property  for  its 
occupancy  in  conducting  its  business  for  a  term  extending  beyond  ex- 
piration of  its  charter  even  though  lease  is  assignable  only  by  consent 
of  the  lessor;  Tain  tor  v.  Franklin  Nat.  Bank,  107  Fed.  827,  upholding 
payment  by  receiver  of  national  bank  of  rent  of  banking-house  where  it 
was  made  pursuant  to  order  of  court;  Chieppo  v.  Chieppo,  88  Conn.  238, 
90  Atl.  942,  holding  contract  of  corporation  made  before  certificate  of 
organization  is  filed  may  be  enforced  after  filing  of  certificate. 

Miscellaneous.  Cited  in  James  McCreery  Realty  Corp.  v.  Equitable 
Nat.  Bank,  203  U.  S.  584,  51  L.  Ed,  328,  27  Sup.  Ct.  782,  affirming  judg- 
ment on  authority  of  principal  case. 

165  U.  S.  553-666,  41  I*.  Ed.  823,  17  Sup.  Ct  448,  SWAIM  V.  UNITED 
8TATE& 

Sentence  of  court-martial  proceeding  regularly  within  jurisdiction  to 
not  reviewable  by  civil  courts.  N 

Approved  in  Mullan  v.  United  States,  212  U.  S.  620,  63  L.  Ed.  635,  29 
Sup.  Ct.  330,  applying  principle;  McClaughry  v.  Deming,  186  U.  S.  69, 
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46  L.  Ed.  1058,  22  Sup.  Ct.  794,  holding  habeas  corpus  lies  where 
volunteer  army  officer  tried  by  court-martial  composed  of  regular  army 
officers ;  Carter  v.  McClaughry,  183  U.  S.  400,  46  L.  Ed.  253,  22  Sup.  Ct. 
195,  (affirming  Carter  v.  McClaughry,  105  Fed.  619),  holding  embezzle- 
ment by  disbursing  officer  of  United  States  under  Rev.  Stats.,  §  5488,  is 
punishable  under  sixty-second  article  of  war,  punishing  all  offenses 
to  prejudice  of  good  order. and  military  discipline;  Ex  parte  Dickey,  204 
Fed.  325,  326,  holding  court-martial  must  determine  sufficiency  of  plead- 
ing; Dowling  v.  Lee,  68  Fla.  26,  66  South.  43,  holding  court-martial 
convened  in  State  had  jurisdiction  to  try  national  guard  officer. 

Distinguished  in  United  States  v.  Praeger,  149  Fed.  485,  decision  of 
court-martial  adjudging  civilian  before  it  as  witness  guilty  of  contempt 
in  refusing  to  answer  questions  on  ground  it  might  incriminate  him 
not  conclusive  in  civil  courts. 

Review  of  proceeding  of  courts-martial  by  civil  courts.    Note,  17 
Ann.  Oas.  445. 

It  is  presumed  that  President's  detail  of  inferior  officers  for  court- 
martial  was  necessary. 

Approved  in  In  re  Chapman,  166  U.  S.  671,  41  L.  Ed.  1159,  17  Sup. 
Ct.  681,  action  of  Senate  to  compel  witness  to  testify  is  not  attackable 
collaterally;  Ex  parte  Wolters,  64  Tex.  Cr.  327,  144  S.  W.  577,  holding 
legislation  making  investigation  might  summon  witnesses  before  it. 

165   U.   8.   566-578,   41  L  Ed.   827,   17   Sup.    Ct.   461,  DE   VAUGHN   y. 
HUTCHINSON. 

Lex  rei  sitae  governs  disposition  of  realty. 
Approved  in  Olmsted  v.  Olmsted,  216  U.  S.  393,  25  L.  R.  A.  (N.  S.) 
1292,  54  L.  Ed.  533,  30  Sup.  Ct.  292,  holding  courts  of  New  York  need 
not  give  full  faith  and  credit  to  statute  of  Michigan  legitimatizing  chil- 
dren, where  same  would  disturb  vested  interests ;  Kuhn  v.  Fairmont  Coal 
Co.,  215  U.  S.  367,  369, 64  L.  Ed.  237,  238,  30  Sup.  Ct.  140,  holding  Federal 
court  need  not  follow  decision  of  State  court  handed  down  after  rights 
of  parties  were  fixed;  East  Central  Eureka  Min.  Co.  v.  Central  Eureka 
Min.  Co.,  204  U.  S.  272,  51  L.  Ed.  482,  27  Sup.  Ct.  258,  holding  Federal 
Supreme  Court  will  follow  State  court's  construction  of  conveyance  of 
mining  property ;  Greer  Co.  v.  Texas,  197  U.  S.  243,  49  L.  Ed.  739,  25 
Sup.  Ct.  437,  land  patented  by  Texas  to  Greer  county  under  mistaken 
belief  that  county  was  territory  of  that  State,  did  not  pass  to  corpora- 
tion later  formed  of  that  territory  as  Greer  county,  Oklahoma;  Orr  v. 
Gilman,  183  U.  S.  286,  46  L.  Ed.  201,  22  Sup.  Ct.  217,  upholding  N.  Y. 
inheritance  tax  law  of  April  16,  1897;  Bradshaw  y.  Ashley,  180  U.  S. 
68,  45  L.  Ed.  431,  21  Sup.  Ct.  300,  holding  one  in  possession  under  color 
of  right,  which  possession  has  been  continuous  and  not  abandoned,  has 
title  as  against  intruder  without  right;  Clarke  v.  Clarke,  178  U.  S.  190, 
44  L.  Ed.  1031,  20  Sup.  Ct.  874,  holding  courts  of  State  where  real  estate 
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is  situated  have  exclusive  right  to  appoint  guardian  of  nonresident 
minor,  and  vest  in  such  guardian  exclusive  control  and  management  of 
minor's  land  situate  in  such  State;  Williams  v.  Adler-Goldman  Commis- 
sion Co.,  227  Fed.  376,  holding  conveyance  of  land  by  husband  to  wife 
was  fraud  on  creditors;  Ehmen  v.  City  of  Gothenburg,  200  Fed.  566, 119 
C.  C.  A.  44,  holding  Federal  court  will  follow  decision  of  State  court 
dedicating  land  as  park;  Coney  Island  Co.  v.  Mclntyre-Paxton  Co.,  200 
Fed.  906,  119  C.  C.  A.  197,  holding  contract  allowing  party  to  use  de- 
vices in  amusement  park  was  not  one  required  to  be  acknowledged; 
Williamson  v.  Majors,  169  Fed.  764,  95  C.  C.  A.  186,  holding  deed  of 
trust  on  land  given  to  secure  dealings  in  futures  is  not  enforceable  in 
Mississippi ;  Kuhn  v.  Fairmont  Coal  Co.,  152  Fed.  1015,  holding  Federal 
courts  will  follow  law  of  State  regarding  subjacent  support;  Hubbird  v. 
Goin,  137  Fed.  826,  70  C.  C.  A.  320,  applying  law  of  Iowa  in  construc- 
tion of  deed  of  property,  lying  in  that  State ;  Yocum  v.  Parker,  134  Fed. 
211,  67  C.  C.  A.  227,  following  law  of  Missouri  in  construction  of  will 
conveying  land  in  that  State ;  Norton  v.  House  of  Mercy,  101  Fed.  389, 
41  C.  C.  A.  396,  holding  where  New  York  charitable  corporation  which 
could  hold  real  property  not  exceeding  fifty  thousand  dollars  in  value 
was  made  beneficiary  under  will  of  Kentuckian,  judgment  of  Kentucky 
court  that  it  already  held  realty  of  value  of  fifty  thousand  dollars  in 
value,  and  was  incapable  of  taking  under  will,  was  conclusive  between 
parties  and  estopped  it  from  suing  in  another  State  to  recover  lands 
there  situate  as  passing  under  will;  Deck  v.  Whitman,  96  Fed.  884,  Fed- 
eral court,  in  foreclosure  suit,  should  follow  State  statute  relating  to 
remedy  for  enforcing  mortgage  contract;  Jacobs  v.  Whitney,  205  Mass. 
480,  18  Ann.  Oas.  576,  91  N.  £.  1011,  applying  rule  to  distribution  of 
property  under  rule. 

Law  governing  construction  of  will  of  realty.    Note,  11  Ann.  Cas. 
498. 

Conflict  of  laws  as  to  wills.    Note,  2  L.  R.  A.  (N.  8.)  445,  455. 

Conflict  of  laws  as  to  contracts  relating  to  realty.    Note,  L.  &  A. 
1916A,  1013. 

District  of  Columbia  adopted  Maryland  rules  gowning  conveyance 
and  descent. 

Approved  in  Morris  v.  United  States,  174  U.  S.  240,  43  L.  Ed.  968, 
19  Sup.'Ct.  667,  Maryland  decisions,  giving  statutes  construction  differ- 
ent from  time  of  cession,  do  not  control. 

Will  devising  to  one  for  his  natural  life  and  after  death  to  heirs  of 
his  body  and  their  heirs,  gives  devisee  only  life  estate. 

Approved  in  Aetna  Life  Ins.  Co.  v.  Hoppin,  249  111.  413,  94  N.  E.  671, 
and  Aetna  Life  Ins.  Co.  v.  Hoppin,  214  Fed.  933,  935,  131  C.  C.  A.  224, 
both  holding  "heirs  of  body"  is  not  synonymous  with  "children"; 
Granger  v.  Granger,  147  Ind.  113,  "heirs  of  his  body  by  him  begotten," 
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if  there  be  any  such  surviving,  limits  heirs  to  children ;  Harlan  v.  Man- 
ington,  152  Iowa,  716,  133  N.  W.  371,  applying  rule  where  estate  was 
left  in  trust  for  benefit  of  grandchildren  and  heirs  of  their  body ;  Ault 
v.  Hillyard,  138  Iowa,  242,  115  N.  W.  1031,  applying  rule  where  grant 
was  to  person  during  her  natural  life,  remainder  to  heirs  of  her  body. 

Distinguished  in  Doyle  v.  Andis,  127  Iowa,  51,  66,  69  L.  R.  A.  953,  102 
N.  W.  182,  188,  conveyance  to  one  "during  his  natural  life  and  then  to 
his  heirs"  gives  grantee  fee  simple. 

Rule  in  Shelley's  case.    Note,  29  L.  R.  A.  (N.  8.)  1092. 

165  XT  8.  578-693,  41  U  Ed.  832,  17  Sup.  Ot.  427,  ALL0ETEB  V.  LOUIS- 
IANA. 

State  may  impose  any  conditions  on  doing  of  business  by  insurance 
companies.' 

Approved  in  Equitable  Life  Assur.  Soc.  v.  Pennsylvania,  238  U.  S.  146, 
59  L.  Ed.  1241,  35  Sup.  Ct.  829,  holding  tax  of  two  per  cent  on  premiums 
may  be  levied  on  premium  paid  outside  State;  Delamater  v.  South 
Dakota,  205  U.  S.  102,  10  Ann.  Oas.  733,  51  L.  Ed.  730,  27  Sup.  Ct.  447, 
holding  State  may  impose  license  charge  on  sale  of  intoxicating  liquors ; 
Northwestern  Nat.  Life  Ins.  Co.  v.  Riggs,  203  U.  S.  253,  7  Ann.  Gas. 
1104,  51  L.  Ed.  172,  27  Sup.  Ct.  126,  holding  misrepresentation  in  policy 
is  no  defense  unless  it  contributed  to  death  of  insured;  Security  etc. 
Ins.  Co.  v.  Prewitt,  202  U.  S.  249,  50  L.  Ed,  1015,  26  Sup.  Ct.  619,  up- 
holding statute  providing  that  foreign  insurance  company  removing  to 
Federal  courts  suit  commenced  in  State  courts  its  license  to  do  business 
within  State  should  be  revoked;  Nutting  v.  Massachusetts,  183  U.  S. 
556,  46  L.  Ed.  327,  22  Sup.  Ct.  239,  holding  Mass.  Act  1894,  c.  522,  §  98, 
imposing  fine  on  anyone  who  shall  act  in  transaction  of  insurance  with 
foreign  company  not  admitted  to  do  business  in  State,  is  valid  as  to 
broker  who  in  that  State  solicits  insurance  from  resident  and  transmits 
order  to  New  York;  Rose  v.  State,  4  Ga.  App.  608,  62  S.  E.  126,  holding 
State  might  require  license  of  one  soliciting  orders  for  liquor;  Swing 
v.  Cameron,  145  Mich.  176,  9  Ann.  Gas.  332,  9  L.  R.  A.  (N.  8.)  417, 
108  N.  W.  507,  holding  State  may  require  license  of  insurance  company 
soliciting  business  by  mail;  Stone  v.  Old  Colony  St.  Ry.  Co.,  212  Mass. 
464,  99  N.  E.  220,  upholding  statute  of  Massachusetts  providing  that  all 
contracts  of  insurance  shall  be  deemed  made  therein;  Irving  v.  Iron 
Belt  &  Bldg.  etc.  Assn.,  63  W.  Va.  358,  61  S.  E.  329,  holding  State  might 
provide  regulations  for  foreign  building  and  loan  association. 

Distinguished  in  dissenting  opinion  in  Swing  v.  Cameron,  145  Mich. 
185,  9  Ann.  Oas.  332,  9  L.  R.  A.  (N.  8.)  417,  108  N.  W.  510,  majority 
holding  State  might  require  license  of  insurance  company  soliciting  busi- 
ness by  mail. 

State  law  imposing  fine  for  transacting  business  of  insurance  la  un- 
constitutional as  applied  to  contract  executed  out  of  State  with  foreign 
corporation. 
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Approved  in  Commonwealth  Ins.  Co.  v.  Swift,  174  Mass.  229,  54  N.  E. 
1097,  reaffirming  rule;  Provident  Sav.  etc.  Soc.  v.  Kentucky,  239  U.  S. 
114,  L.  R.  A,  19160,  572,  60  L.  Ed,  171,  36  Sup.  Ct.  38,  holding  con- 
tinuing obligations  of  existing  policies  is  not  doing  business  in  State; 
Nutting  v.  Massachusetts,  183  U.  S.  577,  46  L.  Ed.  S27,  22  Sup.  Ct.  239, 
holding  Mass.  Act  1894,  c.  522,  §  98,  imposing  fine  on  any  one  who  shall 
act  in  negotiation  of  insurance  with  foreign  company  not  admitted  to 
do  business  in  State,  is  valid  as  to  broker  who  in  that  State  solicits 
insurance  from  resident  and  transmits  order  to  New  York;  Frawley  v. 
Pennsylvania  Casualty  Co.,  124  Fed.  264,  holding  foreign  insurance  com- 
pany writing  four  policies  by  correspondence  and  collection  of  renewal 
premium  through  local  bank  did  not  constitute  doing  business  in  State 
so  as  to  render  company  subject  to  jurisdiction  of  its  courts ;  Stone  v. 
Penn  Yan  etc.  Ry.  Co.,  197  N.  Y.  285,  286,  1S4  Am.  St.  Rep.  879,  90 
N.  E.  846,  holding  insurance  company  issuing  policies  on  applications 
sent  by  mail  was  not  doing  business  in  State ;  State  v.  Connecticut  Mat. 
Life  Ins.  Co.,  106  Tenn.  288,  61  S.  W.  76,  holding  foreign  life  insurance 
company  which  ceases  to  solicit  policies  in  State,  and  recalls  its  local 
agents  and  compels  payment  of  premiums  by  mail,  is  not  liable  to 
privilege  tax  on  gross  premium  receipts  imposed* on  foreign  life  insur- 
ance companies;  Eastern  Bldg.  etc.  Assn.  v.  Bedford,  88  Fed.  14,  New 
York  corporation,  not  complying  with  Tennessee  laws,  may  recover  loans 
negotiated  by  latter  and  approved  at  New  York ;  People  v.  Hawkins,  157 
N.  Y.  16,  68  Am.  St.  Rep.  747,  42  L.  R.  A.  497,  51  N.  E.  261,  annulling 
New  York  convict  labor  goods  law. 

Distinguished  in  Alder- Weinberger  S.  S.  Co.  v.  Rothschild  &  Co.,  123 
Fed.  148,  upholding  Pa.  Act  of  May,  1876,  §  48,  imposing  penalty  for 
transaction  of  business  within  State  as  agent  for  foreign  insurance  com- 
pany which  has  not  complied  with  State  laws;  Born  v.  Home  Ins.  Co., 
120  Iowa,  302,  94  N.  W.  850,  holding  where  insurance  application  taken 
by  local  agent  provided  that  policy  should  not  be  binding  until  approved 
by  general  agent  to  whom  it  was  sent  in  another  State  and  contract  there 
approved  with  exception  of  premium  which  was  raised  and  charged  to 
local  agent,  contract  not  complete  until  modification  approved  by  in- 
sured ;  Fred.  Miller  Brew.  Co.  v.  Stevens,  102  Iowa,  67,  71  N.  W.  188, 
bond  of  agent  of  foreign  brewer,  selling  in  Iowa,  is  unenforceable  in 
Iowa ;  Commonwealth  v.  Rosweil,  173  Mass.  122,  53  N.  E.  133,  upholding 
insurance  agents'  license  law. 

Acts  which  the  legislature  may  and  may  not  declare  criminal.    Note, 

78  Am.  St.  Rep.  251. 
What  constitutes  doing  business  in  State  by  foreign  corporation. 
Note,  2  Ann.  Cas.  309. 

Bight  to  follow  any  of  common  occupations  of  life  is  inalienable. 
Approved  in  Atkin  v.  Kansas,  191  U.  S.  220,  48  L.  EcL  157,  24  Sup>  Ct. 
124,  upholding  Kansas  law  of  1891,  prohibiting  all  persons  contracting 
with  State  or  municipalities  for  public  work  from  requiring  laborers  to 
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work  more  than  eight  hours  per  day;  Bessette  v.  People,  193  III.  344, 
62  N.  E.  218,  holding  void  act  of  1897,  requiring  horseshoers  to  practice 
calling  for  four  years,  submit  to  examination  and  pay  license  fee; 
Ruhstrat  v.  People,  186  111.  139,  76  Am.  8t.  Eep.  32,  57  N.  E.  43,  holding 
void  Laws  1899,  p.  234,  making  it  unlawful  to  use  flag  as  medium  for 
advertising  purposes;  State  v.  Maryland  Inst,  for  Promotion  of 
Mechanical  Arts,  87  Md.  660,  41  Atl.  129,  private  school  may  refuse 
colored  pupils;  Wright  v.  Hart,  182  N.  Y.  334,  2  L.  R.  A.  (N.  S.)  338, 
75  N.  E.  405,  holding  void  statute  providing  that  sale  of  any  portion 
of  stock  of  merchandise  other  than  in  regular  course  of  business,  fraudu- 
lent as  to  seller's  creditors  unless  certain  conditions  complied  with; 
State  v.  Dodge,  76  Vt.  202,  56  Atl.  984,  holding  void  statute  prohibiting 
use  of  trading  stamps ;  dissenting  opinion  in  Berea  College  v.  Kentucky, 
211  U.  S.  61,  68,  59  L.  Ed.  88,  91,  29  Sup.  Ct.  33,  majority  upholding 
law  prohibiting  teaching  of  white  and  colored  children  in  same  institu- 
tion. 

Distinguished  in  Commonwealth  v.  Strauss,  191  Mass.  550,  78  N.  E. 
137,  upholding  statute  forbidding  making  it  a  condition  of  the  sale  of 
goods  that  purchaser  shall  not  deal  in  those  of  other  persons. 

Term  'liberty/'  as  used  in  Fourteenth  Amendment,  defined. 

Approved  in  Chicago  etc.  R.  R.  Co.  v.  McGuire,  219  U.  S.  566,  55 
L.  Ed.  338,  31  Sup.  Ct.  259,  holding  railroad  cannot  avoid  liability  for 
injury  on  account  of  acceptance  of  benefits  under  contract  of  member- 
ship in  relief  department;  Smeltzer  v.  St.  Louis  etc.  R.  Co.,  158  Fed. 
656,  and  Atlantic  Coast  Line  R.  R.  Co.  v.  Riverside  Mills,  219  U.  S.  201, 
31  L.  R.  A.  (N.  S.)  7,  55  L.  Ed.  180,  31  Sup.  Ct.  164,  both  upholding 
law  making  initial  carrier  liable  for  damage  to  shipment;  Muller  v. 
Oregon,  208  U.  S.  421,  13  Ann.  Oas.  957,  52  L.  Ed.  555,  28  Sup.  Ct.  324, 
upholding  law  prohibiting  women  working  more  than  ten  hours  per  day 
in  laundry;  Lochner  v.  New  York,  198  U.  S.  53,  66,  49  L.  Ed.  940,  945, 
25  Sup.  Ct.  539,  holding  void  New  York  statute  limiting  hours  of  em- 
ployment in  bakeries ;  Patterson  v.  The  Eudora,  190  U.  S.  173,  47  L.  Ed. 
1005,  23  Sup.  Ct.  822,  upholding  Act  of  December  21,  1898,  §  24,  pro- 
hibiting prepayment  of  seamen  shipping  in  American  port;  Lottery 
Case,  188  U.  S.  357,  47  L.  Ed.  501,  23  Sup.  Ct.  327,  upholding  act  of 
1891,  prohibiting  lottery  traffic  through  interstate  commerce  and  postal 
service ;  Booth  v.  Illinois,  154  U.  S.  428,  46  L.  Ed.  626,  22  Sup.  Ct.  426, 
upholding  111.  Crim.  Code,  §  130,  relating  to  options  to  buy  or  sell  at 
future  time;  Cargill  Co.  v.  Minnesota,  180  U.  S.  467,  45  L.  Ed.  626, 
21  Sup.  Ct.  429,  upholding  Minn.  Gen.  Laws  1895,  c.  148,  regulating: 
and  licensing  grain  elevators;  Austin  v.  Tennessee,  179  U.  S.  361,  45 
L.  Ed.  233,  21  Sup.  Ct.  139,  upholding  Tenn.  Acts  1897,  c.  30,  prohibit- 
ing sale  of  cigarettes,  as  applied  to  importer  bringing  cigarettes  in  ordi- 
nary' packs  which  were  thrown  loosely  into  baskets ;  Williams  v.  Fears, 
179  U.  S.  274,  45  L.  Ed.  188,  21  Sup.  Ct.  130,  upholding  Georgia  Revenue 
Act  taxing  business  of  emigrant  agent ;  St.  Louis  etc.  Ry.  Co.  v.  Conley, 
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187  Fed.  952,  110  C.  C.  A.  97,  upholding  constitutionality  of  Federal 
Liability  Act ;  Union  Pac.  Coal  Co.  v.  United  States,  173  Fed.  739,  97 
C.  C.  A.  578,  holding  Anti-trust  Act  does  not  prohibit  coal  company  from 
selling  its  coal  or  from  selecting  its  customers;  First  State  Bank  v. 
Shallenberger,  172  Fed.  1001,  annulling  law  prohibiting  individuals  en- 
gaging in  banking  business  unless  through  agency  of  corporation; 
United  States  v.  Delaware  &  Hudson  Co.,  164  Fed.  240,  holding  com- 
modities clause  of  Interstate  Commerce  Act  unconstitutional  and  void", 
Ex  parte  Drayton,  153  Fed.  989,  holding  State  cannot  imprison  laborers 
refusing  to  work  after  receiving  advance  on  salary ;  Crescent  Liquor  Go. 
v.  Piatt,  148  Fed.  902,  statute  which  imposes  criminal  liability  on  car- 
riers or  their  agents  who  shall  deliver  liquor  to  anyone  not  haying 
license  to  sell,  or  not  being  bona  fide  consignee  for  his  own  use  violates 
Fourteenth  Amendment;  Whitwell  v.  Continental  Tobacco  Co.,  125  Fed. 
458,  460,  64  L.  R.  A.  689,  60  C.  C.  A.  290,  holding  restriction  of  own 
trade  by  manufacturers  to  those  purchasers  who  declined  to  deal  in 
goods  of  their  competitors  by  raising  prices  to  other  purchasers  was  not 
violation  of  anti-trust  law;  United  States  v.  Morris,  125  Fed.  326, 
holding  conspiracy  to  prevent  negro  citizens  from  exercising  right  to 
lease  and  cultivate  land  because  they  are  negroes  is  conspiracy  to  de- 
prive them  of  constitutional  right  within  meaning  of  Rev.  Stats.,  §  5508: 
Toney  v.  State,  141  Ala.  123,  109  Am.  St.  Rep.  23,  67  L.  R.  A.  286,  37 
South.  333,  holding  void  statute  making  it'a  misdemeanor  for  one  having 
contract  in  writing  to  labor,  or  for  lease  of  land,  to  break  his  contract 
and  enter  into  another  with  a  different  person ;  Munter  v.  Eastman  Kodak 
Co.,  28  Cal.  App.  669,  153  Pac.  741,  holding  manufacturer  may  establish 
prices  at  which  goods  are  to  be  sold  by  retailer ;  Olson  v.  Idora  Hill  Min- 
ing Co.,  28  Idaho,  513,  155  Pac.  294,  upholding  law  requiring  employer  to 
make  prompt  payment  to  discharged  employee;  State  v.  Armstead,  103 
Miss.  795,  Ann.  Gas.  1915B,  495,  60  South.  779,  holding  State  cannot 
punish  laborer  leaving  employment  before  expiration  of  contract;  In  re 
Opinion  of  the  Justices,  220  Mass.  629,  108- N.  E.  808,  holding  statute 
cannot  prohibit  railroad  companies  from  discharging  employees  without 
hearing;  State  v.  Miksicek,  225  Mo.  568,  135  Am.  St  Rep.  597,  125 
S.  W.  509,  refusing  to  uphold  law  prescribing  hours  of  employment  in 
bakeries;  Lawson  v.  Halifax-Tonopah  Min.  Co.,  36  Nev.  604,  135  Pac. 
615,  holding  contract  of  insurance  will  not  bar  employee's  right  to  sue 
for  injury ;  Marymont  v.  Nevada  State  Banking  Board,  33  Nev.  341, 357, 
Ann.  Cas.  1914A,  162,  32  L.  R.  A.  (N.  S.)  477,  111  Pac.  297,  302, 
holding  void  law  requiring  business  of  banking  to  be  carried  on  by 
corporations  only;  Branson  v.  Industrial  Workers  of  the  World,  30 
Nev.  296,  95  Pac.  361,  holding  action  for  damages  lies  for  boycott  will- 
fully carried  out  against  business;  Byars  v.  State,  2  Okl.  Cr.  493,  102 
Pac.  809,  holding  State  may  prescribe  eight-hour  work  day;  Henry  v. 
Cherry  &  Webb,  30  R.  I.  39,  136  Am.  St.  Rep.  928,  18  Ann.  Oas.  1006, 
24  L.  R.  A.  (N.  S.)  991,  73  Atl.  107,  holding  no  action  lies  for  unauthor- 
ized publication  of  person's  picture  in  connection  with  commercial  adver- 
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tisement;  State  v.  Dalton,  22  R.  I.  86,  46  Atl.  237,  holding  trading 
stamp  law  void;  Tillman  v.  Tillman,  84  S.  C.  560,  26  L.  R.  A.  (N.  S.) 
781,  66  S.  E.  1052,  holding  husband  eaiinot  convey  custody  of  minor 
children  without  consent  of  mother;  Marshall  &  Bruce  Co.  v.  Nashville, 
109  Tenn.  510,  71  S.  W.  819,  holding  void  city  ordinance  requiring  union 
label  on  all  city  printing;  Owens  v.  State,  53  Tex.  Cr.  109,  112  S.  W. 
1077,  holding  State  cannot  tax  those  engaged  in  business  of  purchasing 
assignments  of  wages;  Young  v.  Commonwealth,  101  Va.  863,  45  S.  E. 
329,  holding  antitrading  stamp    law  void;  Huntworth  v.  Tanner,  87 
Wash.  684, 152  Pac.  528,  holding  statute  prohibiting  employment  agencies 
charging  fees  did  not  apply  to  one  operating  teacher's  agency;  State 
ex  rel.  Davis-Smith  Co.  v.  Clausen,  65  Wash.  192,  37  L.  R.  A.  (N.  S.)  466> 
2  N.  C.  C.  A.  823,  3  N.  C.  C.  A.  626,  117  Pac.  1112,  upholding  industrial 
insurance  law  of  State  of  Oklahoma;  State  v.  Brown,  37  Wash.  103,  107 
Am.  St  Rep.  798,  68  L.  R.  A.  889,  79  Pac.  638,  holding  void  statute  re- 
quiring examination  by  and  license  from  dental  board  before  one  may 
"own,  run,  or  manage "  a  dental  office;  In  re  Audrey,  36  Wash.  317, 
104  Am.  St  Rep.  952,  78  Pac.  903,  holding  void  statute  providing  for 
examination  and  registration  of  horseshoers;  State  v..  Kreutzberg,  114 
Wis.  534,  91  Am.  St  Rep.  987,  90  N.  W.  1100,  holding  void  Laws  1899, 
c.  332,  making  it  an  offense  for  anyone  to  discharge  an  employee  be- 
cause he  is  a  member  of  a  labor  organization;  dissenting  opinion  in 
Hodges  v.  United  States,  203  U.  S.  35,  51  L.  Ed.  76,  27  Sup.  Ct.  6, 
majority  holding  Congress  cbuld  not  make  it  an  offense  for  individuals 
to  intimidate  negroes  into  leaving  employment;  dissenting  opinion  in 
Taylor  v.  Beckham  (No.  1),  178  U.  S.  603,  44  L.  Ed.  1210,  20  Sup.  Ct. 
1016,  majority  holding  Supreme  Court  cannot  on  writ  of  error,  review 
State  judgment  on  contested  gubernatorial  election  refusing  to  review  de- 
termination by  tribunal  to  which  it  was  exclusively  committed  by  State 
law;  dissenting  opinion  in  Wiseman  v.  Tanner,  221  Fed.  712,  majority 
upholding  law  prohibiting  employment  agencies  collecting  fees ;  dissenting 
opinion  in  Railroad  Commission  v.  Louisville  etc.  R.  Co.,  140  Ga.  841, 
Ann.  Caa.  1915A,  1018,  L.  R.  A.  1915E,  902,  80  S.  E.  338,  majority  hold- 
ing railroad  could  be  required  to  accept  mileage  scrip  on  trains ;  dissent- 
ing opinion  in  Jaques  &  Tinsley  Co.  v.  Carstarphen  Warehouse  Co.,  131 
Ga.  20,  62  S.  E.  90,  majority  holding  State  might  regulate  sale  of  stock 
in  trade;  dissenting  opinion  in  Ex  parte  Townsend,  64  Tex.  Cr.  376, 
381,  Ann.  Caa.  1914C,  814,  144  S.  W.  642,  645,  majority  upholding  law 
requiring  license  for  sale  of  intoxicating  liquors;  dissenting  opinion  in 
McDermott  v.  State,  143  Wis.  39,  21  Ann.  Caa.  1315,  126  N.  W.  893, 
majority  upholding  law  requiring  cans  of  syrup  to  be  labeled  so  as  to 
show  true  contents;  Holden  v.  Hardy,  169  U.  S.  391,  42  L.  Ed.  790,  18 
Sup.  Ct.  387,  upholding  Utah  law  limiting  working  hours  of  minors; 
Addyston  Pipe  etc.  Co.  v.  United  States,  175  U.  S.  228,  44  L.  Ed.  148, 
20  Sup.  Ct.  103,  liberty  includes  right  to  enter  into  contracts ;  American 
etc.  Wire  Co.  v.  Wire  Drawers  etc.  Union,  90  Fed.  613,  strikers  may 
be,  at  suit  of  employer,  enjoined  from  interfering  with  his  employeess 
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United  States  v.  Sweeney,'  95  Fed.  450,  punishing  violation  of  injunction 
against  interference  by  strikers;  United  States  v.  Joint  Traffic  Assn., 
171  U.  S.  572,  43  L.  Ed.  288,  19  Sup.  Ct.  32,  and  Hopkins  v.  United 
States,  171  U.  S.  603,  43  L.  Ed.  300,  19  Sup.  Ct.  49,  arguendo. 

Distinguished  in  Jacobson  v.  Massachusetts,  197  U.  S.  29,  49  L.  Ed. 
651,  25  Sup.  Ct.  358,  upholding  statute  authorizing  compulsory  vaccina- 
tion by  local  boards  of  health;  Ex  parte  Boyce,  27  Nev.  348,  65L.R.A. 
47,  75  Pac.  10,  upholding  statute  providing  eight-hour  day  for  all  work- 
men in  mines,  smelters,  and  mills  for  reduction  of  ore. 

Limits  of  police  power  mint  be  determined  in  each  case  as  it  arises. 
Approved  in  Truax  v.  Raich,  239  U.  S.  41,  60  L.  Ed.  135,  36  Sup.  Ct. 
10,  refusing  to  uphold  Arizona  statute  requiring  employment  of  eighty 
per  cent  qualified  electors;  McLean  v.  Arkansas,  211  U.  S.  545,  53 
L.  Ed.  319,  29  Sup.  Ct.  206,  upholding  law  prohibiting  miners  contract- 
ing for  wages  on  basis  of  screened  coal;  Berea  College  v.  Kentucky, 
211  U.  S.  53,  53  L.  Ed.  85,  29  Sup.  Ct.  33  (affirming  123  Ky.  228,  124 
Am.  St.  Rep.  344,  13  Ann,  Gas.  337,  94  S.  W.  629),  upholding  law  pro- 
hibiting teaching  of  white  and  colored  children  in  same  institution; 
Geiger-Jones  Co.  v.  Turner,  230  Fed.  243,  holding  void  Ohio  "Blue 
Sky"  law;  Alabama  etc.  Transp.  Co.  v.  Doyle,  210  Fed.  178,  holding 
State  could  not  regulate  sale  of  securities  by  investment  company;  In 
re  Morgan,  26  Colo.  436,  77  Am.  St.  Rep.  287,  58  Pac.  1079,  act  limit- 
ing working  hours  of  underground  miners  is  unconstitutional;  District 
of  Columbia  v.  Kraft,  35  App.  D.  C.  267,  30  L.  R.  A.  (N.  S.)  957, 
upholding  law  prohibiting  gift  enterprises;  Ex  parte  Williams,  79  Kan. 
221,  98  Pac.  780,  holding  State  may  regulate  sale  of  black  powder; 
State  v.  Vandiver,  222  Mo.  230,  121  S.  W.  51,  upholding  law  refusing 
licenses  to  insurance  companies  paying  more  than  fifty  thousand  dollar? 
annually  to  one  officer;  State  v.  Standard  Oil  Co.,  218  Mo.  409,  116 
S.  W.  1029,  holding  State  could  prohibit  oil  companies  organizing  in 
restraint  of  trade;  Mutual  Loan  'Co.  v.  Martell,  200  Mass.  484,  123 
Am.  St.  Rep.  446,  43  L.  R.  A.  (N.  S.)  746,  86  N.  E.  917,  holding  State 
may  require  consent  of  employer  to  assignment  of  wages;  Sonsniith  v. 
Pere  Marquette  R.  Co.,  173  Mich.  80,  138  N.  W.  357,  holding  State 
could  abolish  fellow-servant  doctrine  in  actions  against  railroads; 
Withey  v.  Bloem,  163  Mich.  423,  425,  35  L.  R.  A.  (N.  S.)  628,  128  N.  W. 
914,  915,  holding  State  may  provide  nine-hour  work  day  for  women; 
Wyeth  v.  Thomas,  200  Mass.  478,  128  Am.  St.  Rep.  439,  23  L  R.  A. 
(N.  S.)  147,  86  N.  E.  927,  refusing  to  uphold  law  requiring  licenses  for 
embalmers;  State  v.  Gurry,  121  Md.  545,  Ann.  Gas.  1915B,  957,  47 
L.  R.  A.  (N.  S.)  1087,  88  Atl.  551,  holding  State  cannot  prohibit  white 
and  colored  persons  living  in  same  block;  State  v.  Hammond  Packing 
Co.,  105  Minn.  370,  117  N.  W.  607,  holding  State  may  prohibit  manu- 
facture of  oleomargarine;  Stagway  v.  Riker,  84  N.  J.  L.  204,  86  Atl. 
441,  holding  State  may  authorize  reformatory  commissioners  to  trans- 
fer prisoners  to  State  prison;  Williams  v.  State,  5  Okl.  Cr.  209,  114 
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Pac.  625,  holding  State  may  prohibit  solieitation  of  orders  for  intoxi- 
cating liquor;  State  v.  Somerville,  67  Wash.  644,  122  Pac.  327,  holding 
State  may  prescribe  eight-hour  work  day  for  women;  dissenting  opin- 
ion in  Ex  parte  Hollman;  79  S.  C.  38,  14  Ann.  Gas.  1105,  60  S.  E.  30, 
majority  holding  State  could  not  imprison  laborer  refusing  to  work 
after  receiving  advances  on  salary. 

Privilege  to  pursue  calling  and  acquire  property  involves  right  to  con- 
tract with  reference  thereto. 

Approved  in  "Adair  v.  United  States,  208  U.  S.  173,  18  Ann.  Cas. 
764,  52  L.  Ed.  442,  28  Sup.  Ct.  277,  holding  employer  cannot  be 
prosecuted  for  discharging  employee  on  account  of  labor  affiliations; 
Goldfield  Consol.  Mines  Co.  v.  Goldfield  M.  U.  No.  220,  159  Fed.  515, 
holding  void  law  which  prohibited  employers  exacting  promise  from  em- 
ployees not  to  affiliate  with  labor  unions ;  American  Federation  of  Labor 
v.  Buck's  Stove  etc.  Co.,  33  App.  D.  C.  101,  32  L.  R.  A.  (N.  S.)  748, 
holding  injunction  lies  to  restrain  carrying  out  of  boycott;  State  v. 
Associated  Press,  159  Mo.  456  (see  60  S.  W.  104),  refusing  mandamus 
to  compel  press  association  to  furnish  news  budget  for  publication; 
J.  W.  Ripy  &  Son  v.  Art  Wall  Paper  Mills,  41  Okl.  24,  61  L.  R.  A. ' 
(N.  S.)  33,  136  Pac.  1082,  holding  retailer  may  contract  to  buy  certain 
line  of  goods  from  certain  manufacturer;  Dayton  Coal  etc.  Co.  v.  Bar- 
ton, 103  Tenn.  611,  53  S.  W.  971,  and  Harbison  v.  Knoxville  Iron  Co., 
103  Tenn.  430,  53  S.  W.  957,  both  upholding  law  requiring  redemption 
of  store  orders-  in  cash ;  dissenting  opinion  in  McCarter  v.  Firemen's 
Ins.  Co.,  74  N.  J.  Eq.  400,  135  Am.  St.  Rep.  708,  18  Ann.  Gas.  1048, 
29  L.  R.  A.  (N.  S.)  1194,  73  Atl.  415,  majority  holding  insurance  com- 
pany cannot  underwrite  policies  in  certain  district,  in  restraint  of  trade. 

Police  power  cannot  prohibit  making  contracts  outside   of  State,  per- 
formable  outside. 

Approved  in  New  York  Life  Ins.  Co.  v.  Head,  234  U.  S.  162,  58 
L.  Ed.  1264,  34  Sup.  Ct.  879,  holding  statute  of  Missouri  cannot  invali- 
date policy  loan  agreement  made  in  New  York  with  beneficiary,  resident 
of  New  Mexico;  Eastern  Bldg.  etc.  Assn.  v.  Bedford,  88  Fed.  10,  16, 
foreign  corporation's  noncompliance  with  statutory  regulations  will  not 
defeat  recovery  of  loan  secured  by  mortgage  within  State;  Common- 
wealth v.  Nutting,  175  Mass.  155,  78  Am.  St.  Rep.  484,  485,  55  N.  E. 
895,  holding  legislature  may  prohibit  agents  of  foreign  insurers  from 
soliciting  foreign  insurance  in  this  State,  even  though  they  agree  with 
insured  that  they  are  his  agents;  Swing  v.  Brister,  87  Miss.  528,  40 
South.  149,  and  Swing  v.  Hill,  165  Ind.  411,  75  N.  E.  659,  both  holding 
contracts  of  insurance  made  outside  of  State  insuring  citizens  of  the 
State,  when  company  had  not  complied  with  its  insurance  laws  valid 
and  policy-holder  subject  to  statutory  liability  as  such;  Trower  Bros. 
Co.  v.  Hamilton,  179  Mo.  228,  77  S.  W.  1088,  note  and  mortgage  made 
in  Kansas  upon  personal  property  in  Missouri  by  resident  of  latter 
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State  governed  by  usury  laws  of  Kansas  and  not  Missouri;  Tri-State 
Amusement  Co.  v.  Forest  Park  Highlands  Amusement  Co.,  192  Mo.  418, 
90  S.  W.  1023,  contract  made  in  State  by  foreign  corporation  which 
had  not  complied  with  conditions  for  doing  business  in  State  void,  and 
corporation  cannot  maintain  suit  thereon  even  after  complying  with 
such  conditions;  People  v.  Coler,  166  N.  Y.  149,  59  N.  E.  778,  holding 
labor  law  of  1895  void  in  so  far  as  it  compels  municipalities  and  con- 
tractors to  use,  in  construction  of  public  works,  only  such  stone  as  is 
carved  or  cut  in  New  York. 

That  person  may  be  within  State  does  not  prevent  his  making  contract 
outside. 

Approved  in  Nutting  v.  Massachusetts,  183  U.  S.  558,  46  L.  Ed.  328, 
22  Sup.  Ct.  240,  holding  Mass.  Act  1894,  c.  522,  §  98,  imposing  fine 
on  anyone  who  shall  act  in  transaction  of  insurance  with  foreign  com- 
pany not  admitted  to  do  business  in  State,  is  valid  as  to  broker  who  in 
that  State  solicits  insurance  from  resident  and  transmits  order  to 
New  York;  Mutual  Life  Ins.  Co.  v.  Hilton-Green,  202  Fed.  117,  120 
C.  C.  A.  267,  holding  making  application  for  insurance  in  Alabama 
does  not  make  policy  subject  to  laws  of  that  State;  Eastern  Bldg.  etc. 
Assn.  v.  Bedford,  88  Fed.  12,  15,  sustaining  foreclosure  on  lands  in 
Tennessee,  mortgaged  to  secure  loan  consummated  in  New  York;  Atlas 
Mut.  Ins.  Co.  v.  Fisheries  Co.,  6  Penne.  (Del.)  260,  262,  68  AtL  5,  6, 
holding  insurance  company  outside  State  may  issue  policies  on  property 
in  State;  Walker  v.  Lovitt,  250  111.  549,  95  N.  E.  633,  holding  statntes 
of  Illinois  could  not  regulate  interest  to  be  charged  on  contracts  made 
in  Missouri;  National  etc.  Bldg.  Assn.  v.  Brahan,  80  Miss.  419,  430, 
431,  432,  31  South.  842,  846,  holding  contract  under  which  foreign  loan 
association  having  no  general  agent  in  Mississippi  lends  money  to  resi- 
dent stockholder  secured  by  trust  deed  on  lands  in  this  State  is  gov- 
erned by  Mississippi  usury  laws,  where  association  had  solicitors  in 
various  towns  in  State;  T.  T.  Hay  &  Bro.  v.  Union  Fire  Ins.  Co.,  167 
N.  C.  85,  83  S.  E.  243,  holding  policy  issued  by  agent  not  authorized 
to  do  business  is  not  by  that  fact  void;  Edmanson  v.  State,  64  Tex. 
Cr.  428,  429,  142  S.  W.  895,  holding  State  may  require  license  of  one 
soliciting  orders  for  intoxicating  liquor. 

Right  of  noncomplying  foreign  insurance  company  to  enforce 
domestic  contract.    Note,  9  Ann.  Gas.  339. 

Location  of  insured  property  within  State  preventing  action  by 
foreign  insurer  on  contract  made  in  another.  Note,  9  L  B.  A. 
(N.  S.)  417. 

165  V.  8.   593-606,  41  L  Ed.   837,   17  Sup.   Ot.  421,  WA&KEB  ▼.  KBW 
MEXICO  ETC.  B.  B.  CO. 

Territorial  legislature  may  provide  for  specific  answers  to  special  in- 
terrogatories in  addition  to  general  verdict. 
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Approved  in  Christianson  v.  King  County,  239  U.  S.  365,  60  L.  Ed. 
333,  36  Sup.  Ct.  118,  upholding  territorial  court  of  Washington  could 
provide  for  escheat  of  land  where  owner  in  fee  died  without  heirs; 
Southwestern  Brewery  etc.  Co.  v.  Schmidt,  226  U.  S.  168,  57  L.  Ed.  173, 
33  Sup.  Ct.  68,  holding  master  not  entitled  to  judgment  on  finding 
that  machine  was  not  in  such  bad  condition  that  man  of  ordinary 
prudence  would  not  have  used  same,  where  jury  also  found  that  master 
had  not  used  ordinary  care  in  furnishing  safe  appliance;  Victor- 
American  Fuel  Co.  v.  Peccarich,  209  Fed.  571,  126  C.  C.  A.  390,  hold- 
ing answers  to  interrogatories  will  control  where  they  compel  different 
judgment  than  that  which  would  follow  general  verdict;  Grand  Trunk 
Western  Ry.  Co.  v.  Lindsay,  201  Fed.  842,  120  C.  C.  A.  166,  holding 
court  did  not  err  in  submitting  special  findings  to  jury;  Denver  etc. 
R.  Co.  v.  Wagner,  167  Fed.  83,  92  C.  C.  A.  527,  holding  act  of  territorial 
legislature  requiring  notice  of  injury  to  be  given  to  railroad  within 
ninety  days  was  in  full  force  until  disapproved  by  Congress;  Rocke- 
feller v.  Wedge,  149  Fed.  132,  79  C.  C.  A.  26,  where  several  issues  are 
submitted  to  jury,  it  is  not  error  -to  require  it  to  specialize  its  verdict 
and  state  on  what  issue  it  is  based;  Freedman  v.  New  York  etc.  R. 
Co.,  81  Conn.  612,  15  Ann.  Gas.  464,  71  Atl.  905,  holding  request  for 
special  findings  must  be  made  before  rendition  of  verdict;  Balbridge 
v.  Morgan,  15  N.  M.  256,  Ann.  Oa*.  19120,  337,  106  Pac.  344,  uphold- 
ing mechanic's  lien  statute;  Upton  v.  Santa  Rita  Mining  Co.,  14  N.  M. 
117,  89  Pac.  281,  holding  in  absence  of  request  for  same,  it  is  not 
error  for  court  to  fail  to  require  special  findings;  Providence  Gold 
Min.  Co.  v.  Burke,  6  Ariz.  329,  57  Pac.  643,  action  under  statute  between 
adverse  claimants  to  mining  location  not  common-law  action  in  which 
right  to  jury  trial  inviolable. 

Common-law  j)ower  arid  duty  of  court  to  submit  'proper  special 
interrogatories  to  jury.    Note,  15  Ann.  Gas.  469. 

What  special  verdict  must  contain.    Note,  24  L.  R.  A.  (N.  S.)  52, 
64. 

Federal  courts  will  follow  decisions  as  to  Tights  in  surface  water. 
Approved  in  Hagge  v.  Kansas  City  etc.  Ry.  Co.,  104  Fed.  392,  hold- 
ing no  action  lies  against  railroad  for  damages  on  account  of  obstruc- 
tion of  flow  of  surface  water  by  embankments  made  for  its  roadbed; 
Gibson  v.  Duncan,  17  Ariz.  331,  152  Pac.  857,  holding  owner  of  lower 
premises  cannot  be  enjoined  from  constructing  embankment  to  prevent 
flow  of  surf  ace  waters  from  uplands;  City  of  Tucson  v.  Dunseath,  15 
Ariz.  359,  139  Pac.  178,  holding  city  cannot  impound  surface  waters 
and  cast  them  on  lot  of  adjoining  land  owner;  Kroeger  v.  Twin  Buttes 
R.  Co.,  13  Ariz.  349,  350,  353,  Ann.  Gas.  1913E,  1229,  114  Pac.  554, 
555,  and  Kroeger  v.  Twin  Buttes  R.  Co.,  14  Ariz.  275,  Ann.  Gas.  1914A, 
1289,  127  Pac.  738,  both  holding  railroad  liable  where  it  does  not  pro- 
vide  culvert  for  surface   water,  in   constructing    embankment;    King 
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Land  Co.  v.  Bowen,  7  Ala.  App.  474,  61  South.  26,  holding  upland 
owner  may  divert  surface  water  to  adjoining  land;  Baltimore  etc.  R.  R. 
Co.  v.  Thomas,  37  App.  D.  C.  256,  holding  lower  owner  is  not  required 
to  maintain  natural  conditions  to  extent  of  taking  care  of  surface 
water  coming  from  land  above  him;  Foreman  v.  Midland  Valley  Ry. 
Co.,  7  Ind.  Ter.  480,  104  S.  W.  807,  holding  laws  of  Arkansas  regard- 
ing surface  water  are  in  force  in  Indian  Territory;  Jaquez  Ditch  Co. 
v.  Garcia,  17  N.  M.  165,  124  Pac.  893,  hulding  water  need  not  flow 
continuously  in  channel  in  order  to  constitute  natural  watercourse; 
Howard  v.  City  of  Buffalo,  211  N.  Y.  258,  105  N.  E.  430,  holding  rail- 
road could  block  surface  waters  without  liability;  Gulf  etc.  Ry.  Co.  v. 
Richardson,  42  Okl.  460,  141  Pac.  1109,  holding  one  proprietor  may 
divert  surface  water  to  lands  of  another;  Town  of  Jefferson  v.  Hicks, 
23  Okl.  688,  24  J*.  R.  A.  (N.  S.)  214,  102  Pac.  81,  holding  overflow 
waters  in  stream  at  times  of  flood  are  not  surface  waters;  Price  v. 
Oregon  R.  R.  Co.,  47  Or.  358,  83  Pac.  845,  water  backed  up  on  to 
plaintiff's  land  by  fill  over  watercourse  with  insufficient  drain,  is  not 
surface  water. 

Distinguished  in  Cole  v.  Missouri  etc.  R.  Co.,  20  Okl.  232,  15  L.  R.  A. 
(N.  S.)  268,  94  Pac.  542,  holding  overflow  waters  resulting  from  em- 
bankment in  watercourse  cannot  be  considered  surface  waters;  dis- 
senting opinion  in  City  of  Tucson  v.  Dunseath,  15  Ariz.  366,  139  Pac. 
181,  majority  holding  city  cannot  impound  surface  waters  and  divert 
them  on  lot  of  adjoining  land  owner. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  418. 

Territorial!  legislature  having  adopted  common  law  Federal  courts  are 
bound  thereby. 

Approved  in  Ilagernian  v.  Territory,  11  N.  M.  160,  66  Pac.  526, 
action  in  name  of  territory  of  New  Mexico  for  delinquent  taxes  barred 
by  general  statute  of  limitations  passed  by  territorial  legislature. 

Extent  of  adoption  of  common  law.    Note,  Ann.  Gas.  1913E,  1244. 

Seventh  amendment  aims  merely  to  preserve  substance  of  right. 
Approved  in  Minneapolis  etc.  R.  R.  Co.  v.  Bombolis,  241  U.  S.  219, 
Ann.  Caa.  1916E,  505,  60  L.  Ed.  964,  36  Sup.  Ct.  595,  holding  State 
court  may  permit  less  than  unanimous  verdict  in  case  arising  under 
Federal  Liability  Act;  Slocum  v.  New  York  Life  Ins.  Co.,  228  U.  S. 
378,  Ann.  Caa.  1914D,  1029,  57  L.  Ed.  886,  33  Sup.  Ct.  523,  holding 
Circuit  Court  of  Appeals  on  reversing  verdict  of  jury  cannot  direct 
contrary  verdict  but  must  award  new  trial;  American  Pub.  Co.  v. 
Fisher,  166  U.  S.  467,  41  L.  Ed.  1081,  17  Sup.  Ct.  619,  Utah  territorial 
statute,  permitting  three-fourths  verdict  in  civil  cases,  is  invalid;  Wat- 
son v.  Huntington,  215  Fed.  476,  131  C.  C.  A.  520,  holding  stockholders 
cannot  maintain  suit  in  equity  to  recover  amount  paid  on  stock;  Norton  ' 
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y.  Colusa  Parrot  Min.  etc.  Co.,  167  Fed.  206,  holding  in  suit  to  enjoin 
pollution  of  stream,  complainants  conld  not  seek  damages  for  past 
injury;  Chessman  v.  Haler  31  Mont.  586,  79  Pac.  256,  in  action  for 
damages  for  maintenance  of  nuisance  and  for  its  abatement,  plaintiff 
entitled  to  have  existence  of  nuisance  and  damages  determined  by  jury 
though  he  also  asks  for  injunction;  Smith  v.  Western  Pac.  Ry.  Co., 
203  N.  Y.  503,  Ann.  Gas.  1913B,  264,  40  L.  R.  A.  (N.  S.)  137,  96  N.  E. 
1107,  holding  court  may  require  separate  trial  as  to  one  issue;  State 
ex  rel.  Schumacher  v.  Markham,  160  Wis.  436,  152  N.  W.  163,  holding 
in  action  to  declare  election  to  public  office  void,  defendant  is  entitled 
to  jury  trial;  dissenting  opinion  in  Baltimore  etc.  R.  Co.  v.  Fouts,  88 
Ohio  St.  332,  Ann,  Gas.  1915A,  1256,  104  N.  E.  593,  majority  holding 
Supreme  Court  may  examine  evidence  and  enter  judgment  contrary  to 
verdict  of  jury. 

Distinguished  in  dissenting  opinion  in  Slocum  v.  New  York  Life  Ins. 
Co.,  228  U.  S.  424,  Ann.  Cas.  1914D,  1029,  57  L.  Ed.  904,  33  Sup.  Ct. 
523,  majority  holding  Circuit  Court' of  Appeals  on  reversing  verdict  of 
jury  cannot  direct  contrary  verdict  but  must  award  new  trial. 

Number  and  agreement  of  jurors  necessary  to  valid  verdict.  Note, 
43  L.  R.  A.  48. 

The  right  of  one  land  owner  to  accelerate  or  diminish  the  flow  of 
water  to  or  from  the  lands  of  another.  Note,  85  Am.  St.  Rep. 
717. 

Right  of  owner  of  lower  as  against  upp6r  land  owner  to  obstruct 
surface  water  in  natural  channel  Note,  22  L.  R.  A.  (N.  8.) 
794. 

166  U.  8.  606-624,  41  L.  Ed.  844,  17  Sup.  Ct.  465,  PAULY  V.  STATE  LOAN 
ETC.  TRUST  CO. 

Real  owner  of  national  bank  snares  may  be  treated  as  shareholder 
within  section  5161,  Revised  Statutes. 

Approved  in  Lantry  v.  Wallace,  182  U.  S.  554,  45  L.  Ed.  1226,  21 
Sup.  Ct.  885  (affirming  97  Fed.  867,  38  C.  C.  A.  510),  holding  in  action 
by  national  bank  receiver  to  collect  assessment,  defendant  cannot  coun- 
terclaim for  money  paid  for  stock  on  account  of  fraud  whereby  he 
was  induced  to  purchase  stock;  Farmers1  State  Bank  v.  Empey,  35 
S.  D.  Ill,  150  N.  W.  938,  and  Johns  v.  Clother,  78  Wash.  615,  139 
Pac.  760,  both  holding  in  suit  for  assessment  shareholder  cannot  de- 
fend action  on  ground  that  subscription  was  obtained  by  fraud;  Sykes 
v.  Holloway,  81  Fed.  438,  receiver  cannot  set  aside  transfer  to  irre- 
sponsible person;  Wallace  v.  Hood,  89  Fed.  15,  16,  and  Scott  v.  Lati- 
mer, 89  Fed.  853,  33  C.  C.  A.  1,  fact  that  original  subscription  was 
fraudulently  obtained  will  not  avert  liability  of  shareholder;  Houghton 
v.  Hubbell,  91  Fed.  455,  33  C.  C.  A.  574  (affirming  86  Fed.  551),  real 
owner  of  shares,  standing  in  agent's  name,  may  be  assessed  thereon. 
XVII— 69 
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Distinguished  in  Robinson  v.  Southern  Nat.  Bank,  180  U.  S.  306, 
45  L.  Ed.  540,  21  Sup.  Ct.  387,  holding  bank  not  liable  for  assessment 
on  shares  of  insolvent  national  bank  where  it  held  shares  as  collateral; 
Robinson  v.  Southern  Nat.  Bank,  94  Fed.  966,  36  C.  C.  A.  584,  pledgee 
selling  national  bank  stock,  under  terms  of  pledge,  purchasing  same  but 
not  having  it  transferred,  is  not  liable  for  assessment. 

Pledgee  of  national  bank  shares  may  be  treated  as  shareholder  where 
bank  records  imply  ownership. 

Approved  in  Ohio  Valley  Nat.  Bank  v.  Hulitt,  204  U.  S.  166,  51  L.  Ed. 
426,  27  Sup.  Ct.  179,  holding  pledgee  of  share  is  subject  to  liability  of 
shareholder  j  Guthrie  v.  Harkness,  199  U.  S.  156,  50  L.  Ed.  133,  26  Sup. 
Ct.  4,  right  of  shareholders  to  inspect  books  not  abridged  with  respect 
to  national  banks  by  acts  regulating  such  banks;  Rankin  v.  Fidelity 
Trust  Co.,  189  U.  S.  249,  252,  47  L.  Ed.  795,  23  Sup.  Ct.  556,  holding 
where  trust  company  loaned  money  on  shares  of  national  bank  and  sur- 
rendered certificates  to  bank  and  took  out  new  ones  in  name  of  one  of 
its  employees,  it  is  not  liable  for  controller's  assessment;  Stuart  v.  Hay- 
den,  169  U.  S.  7,  42  L.  Ed.  641,  18.  Sup.  Ct.  276,  national  bank  stock- 
holder cannot  escape  liability  by  transferring  stock,  knowing  bank  to 
be  insolvent;  Scott  v.  Latimer,  89  Fed.  852,  33  C.  C.  A.  1  (see  dissenting 
opinion  in  89  Fed.  857,  858,  33  C.  C.  A.  1),  shareholder  cannot  escape 
liability  by  alleging  fraud  in  obtaining  subscription,  he  having  received 
dividends ;  Williamson  v.  American  Bank,  185  Fed.  68,  69,  107  C.  C.  A. 
286,  holding  parol  evidence  is  admissible  to  show  pledgee  is  not  real 
owner ;  In  re  Noyes  Bros.,  136  Fed.  979,  980,  where  books  of  corporation 
in  conflict  as  to  whether  defendant  held  stock  as  owner  or  as  pledgee, 
the  stock  ledger  showing  him  pledgee  was  authoritative;  Tourtelot  v. 
Stolteben,  101  Fed.  364,  365,  holding  where  an  action  by  national  bank 
receiver  to  recover  assessment  from  one  who  holds  stock  as  trustee  to 
secure  debt  from  actual  owner  to  third  person  and  plaintiff  did  not  pro- 
duce list  of  stockholders,  but  only  stock  certificate-book,  defendant  not 
estopped  to  show  that  stock  was  transferred  to  him  by  pledgee ;  Hurlburt 
v.  Arthur,  140  Cal.  109,  73  Pac.  737,  holding  where  from  corporation's 
books  pledgee  appears  as  stockholder,  and  there  is  nothing  to  indicate 
that  he  holds  otherwise  than  as  owner,  he  is  liable  to  creditors;  People's 
Home  Sav.  Bank  v.  Rauer,  2  Cal.  App.  448,  84  Pac.  330,  defendant  who 
appeared  on  books  as  owner  liable  for  call  for  unpaid  portion  of  sub- 
scription price,  though  he  held  stock  only  as  collateral;  Adams  v.  Clark, 
36  Colo.  83,  10  Ann.  Caa.  774,  85  Pac.  647,  holding  fact  that  bank  held 
stock  as  collateral  security  will  not  exempt  it  from  liability  as  share- 
holder. 

Distinguished  in  Stufflebeam  v.  De  Lashmutt,  83  Fed.  450,  451,  one 
fraudulently  induced  to  purchase  stock  of  insolvent  national  bank  is,  if 
diligent,  not  liable  thereon. 

Liability  of  persons  holding  stock  as  collateral.    Note,  68  Am.  St 
Rep.  542,  544,  546. 
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Rights,  remedies  and  liabilities  of  pledgees  of  corporate  stock.  Note, 
121  Am.  St.  Rep.  198,  199. 

Liability  for  corporate  debts  or  calls  of  person  who  holds  stock  as 

collateral  security.    Note,  10  Ann.  Cas.  783. 
Liability  of  pledgee  of  stock  as  shareholder.    Note,  36  L.  R.  A.  140. 

Real  owner  transferring  snares  on  national  bank's  books  to  evade  lia- 
bility, he  may  be  treated  as  owner. 

Approved  in  Fowler  v.  Gowing,  152  Fed.  812,  813,  816,  holding  father 
transferring  stock  in  trust  for  sons  is  not  personally  liable  on  failure 
of  bank;  Hulitt  v.  Ohio  Val.  Nat.  Bank,  137  Fed.  463,  69  C.  C.  A.  609, 
bank  which  had  caused  stock  held  as  security  for  note  to  be  transferred 
to  one  of  its  clerks  crediting  on  note  a  sum  as  proceeds  of  sale  of  note, 
liable  as  stockholder,  clerk  merely  holding  for  it;  Tourtelot  v.  Stoltcben, 
101  Fed.  366,  holding  where  in  action  by  national  bank  receiver  to  re- 
cover assessment  from  one  who  holds  stock  as  trustee  to  secure  debt 
from  actual  owner  to  third  person  and  plaintiff  did  not  produce  list  of 
stockholders  but  only  stock  certificate-book,  defendant  not  estopped  to 
show  that  stock  was  transferred  to  him  by  pledgee;  Houghton  v.  Hub- 
bell,  91  Fed.  454,  33  C.  C.  A.  574  (affirming  86  Fed.  552),  receiver  may 
proceed  against  real  owner  directly,  although  shares  stand  in  agent's 
name;  dissenting  opinion  in  Scott  v.  Latimer,  89  Fed.  859,  33  C.  C.  A.  1, 
majority  holding  party,  having  long  acted  as  stockholder,  cannot  escape 
liability  on  ground  that  subscription  was  secured  fraudulently. 

Distinguished  in  McDonald  v.  Dewey,  202  U.  S.  522,  50  L.  Ed.  1133, 
26  Sup.  Ct.  731,  gist  of  liability  of  such  owner  is  fraud  implied  in  sell- 
ing with  notice  of  bank's  insolvency,  with  intent  to  evade  liability  as 
shareholder;  American  Alkali  Co.  v.  Kurtz,  134  Fed.  665,  agent  of  an 
undisclosed  principal  who  caused  stock  of  principal  to  be  placed  in  name 
of  third  person  not  liable  as  stockholder. 

Liability  for  corporate  debts  of  stockholder  who  transfers  stock 
to  escape  liability.    Note,  6  Ann.  Cas.  429. 

Pledgee  in  good  faith,  exercising  power  to  transfer  merely  to  secure 
debt,  will  not  be  treated  as  shareholder. 

Approved  in  Mattison  v.  Dent,  176  U.  S.  532,  44  L.  Ed.  576,  20  Sup. 
Ct.  423,  reaffirming  rule;  Rankin  v.  Fidelity  Trust  Co.,  189  U.  S.  247, 
47  L.  Ed.  795,  23  Sup.  Ct.  555  (affirming  Higgins  v.  Fidelity  Ins.  etc.  Co., 
108  Fed.  477,  46  C.  C.  A.  509),  holding  where  trust  company  loaned 
money  on  shares  of  national  and  surrendered  certificates  to  bank  and 
took  out  new  ones  in,  name  of  one  of  its  employees,  it  is  not  liable  for 
controller's  assessment;  Wilson  v.  Merchants'  Loan  &  T.  Co.,  183  U.  S. 
126,  46  L.  Ed.  115,  22  Sup.  Ct.  57  (affirming  98  Fed.  691,  39  C.  C.  A. 
231),  holding  pledgee  of  national  bank  stock  with  power  of  attorney  to 
have  shares  transferred  on  books,  so  long  as  he  holds  shares  as  security, 
is  not  liable  to  assessment,  though  he  has  caused  share  to  be  transferred 
to   third  person  under  agreement  that  they  are  still  to  be  held   as 
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security;  Hayes  v.  Fidelity  Ins.  etc.  Co.,  105  Fed.  160,  holding  pledgee 
of  national  bank  shares  with  power  of  attorney  in  blank  to  transfer 
same  indorsed  thereon  is  not  liable  for  assessment  by  causing  them  to 
be  transferred  on  books  of  bank  to  third  person  to  hold  as  trustee; 
Tourtelot  v.  Stolteben,  101  Fed.  367,  holding  where  in  action  by  na- 
tional bank  receiver  to  recover  assessment  from  one  who  holds  stock  as 
trustee  to  secure  debt  from  actual  owner  to  third  person,  and  plaintiff 
did  not  produce  list  of  stockholders,  but  only  stock  certificate-book,  de- 
fendant not  estopped  to  show  that  stock  was  transferred  to  him  by 
pledgee ;  Harmon  v.  National  Park  Bank,  172  U.  S.  644,  43  L.  Ed.  1182, 
19  Sup.  Ct.  877  (affirming  79  Fed.  893,  25  C.  C.  A.  214),  pledgee  corpo- 
ration receiving  new  certificate  in  name  of  employee  is  not  liable  as 
shareholder;  Baker  v.  Old  Nat.  Bank,  86  Fed.  1008,  registry  in  its  name 
will  not  estop  bank  from  showing  that  it  held  as  pledgee. 

Distinguished  in  Robinson  v.  Southern  Nat.  Bank,  180  U.  S.  309,  45 
L.  Ed.  542,  21  Sup.  Ct.  388,  holding  national  bank  not  liable  for  assess- 
ment on  shares  of  national  bank  where  it  held  shares  as  collateral. 

Pledgee  of  national  bank  shares,  appearing  as  such  on  books,  is  not 
liable  as  shareholder. 

Approved  in  Merchants'  Nat.  Bank  v.  Wehrmann,  202  U.  S.  301,  50 
L.  Ed.  1040,  26  Sup.  Ct.  613,  national  bank  which  had  taken  transferable 
shares  in  a  partnership  held  as  security  in  satisfaction  of  debt,  not  liable 
as  partner  not  having  power  to  acquire  such  shares;  Tierney  v.  Ledden, 
143  Iowa,  290,  21  Ann.  Gas.  105,  121  N.  W.  1051,  holding  owner  of  stock 
as  collateral  security  is  not  liable  as  shareholder;  Lucas  v.  Coe,  86  Fed. 
974,  minor's  trustee  is  not  personally  liable  for  assessments  against  stock 
owned  by  minor,  but  standing  in  his  name ;  Baker  v.  Old  Nat.  Bank,  $ 
Fed.  1007,  pledgee  of  national  bank  is  not  liable  as  shareholder  except 
by  estoppel ;  Robinson  v.  Southern  Nat.  Bank,  94  Fed.  967,  36  C.  C.  A. 
584,  pledgee  purchasing  pledged  stock  is  not  liable  for  assessment,  same 
not  being  transferred  on  books;  May  v.  Genesee  Co.  Sav.  Bank,  120 
Mich.  334,  79  N.  W.  631,  bank  holding  stock  as  security  is  not  assessable 
thereon,  although  in  form  absolute  owner. 

Distinguished  in  Sherwood  v.  Illinois  Trust  &  Sav.  Bank,  195  111.  120, 
88  Am.  St.  Rep.  189,  62  N.  E.  838,  holding  one  holding  stock  in  trust 
is  liable  to  assessment  on  corporation's  insolvency  where  he  appears  on 
books  as  owner. 

Miscellaneous.  Cited  in  Morris  v.  Windsor  Trust  Co.,  213  N.  Y.  31, 
Ann.  Gas.  1916C,  972,  106  N.  E.  755,  holding  in  suit  for  conversion,  set- 
off cannot  be  pleaded  which  is  based  on  unconnected  contract. 

165  TJ.  8.  624-628,  41  L.  Ed.  851,  17  Sup.  Ot.  425,  WADE  V.  LAWDEB. 

Suit  to  enforce  or  annul  contract  respecting  patent  la  cognisable  in 
State  court. 

Approved  in  New  Marshall  Engine  Co.  v.  Marshall  Engine  Co.,  223 
U.  S.  478,  56  L.  Ed.  515,  32  Sup.  Ct.  238  (affirming  199  Macs.  550,  85 
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N.  E.  742),  holding  State  court  has  jurisdiction  to  compel  assignment  of 
patent ;  Giles  v.  Teasley,  193  U.  S.  160,  48  L.  Ed.  659,  24  Sup.  Ct.  359, 
Federal  court  without  jurisdiction  to  review  State  decision  sustaining 
demurrer  in  suit  for  damages  for  refusal  of  election  board  to  register 
negro;  Excelsior  Wooden  Pipe  Co.  v.  Pacific  Bridge  Co.,  185  U.  S.  286, 
46  L.  Ed.  913,  22  Sup.  Ct.  682,  holding  where  bill  is  filed  by  licensee 
against  patentee  and  another  party  to  whom  patentee  has  granted  con- 
flicting license  jurisdiction  not  ousted  by  reason  of  answer  alleging  for- 
feiture by  plaintiff  of  rights  under  license  by  failure  to  comply  with  its 
conditions  whereby  license  had  been  revoked ;  Holt  v.  Indiana  Mfg.  Co., 
176  U.  S.  71,  44  L.  Ed.  376,  20  Sup.  Ct.  273,  denying  jurisdiction  over 
suit  to  enjoin  collection  of  personal  property  taxes  on  manufacturing 
corporation  which  owned  patent  rights ;,  Lefkowitz  v.  Foster  Hose  Sup- 
porter Co.,  161  Fed.  373,  holding  State  court  could  entertain  suit  for 
breach  of  license  contract;  McMullen  v.  Bowers,  102  Fed.  496,  500,  42 
C.  C.  A.  470,  denying  jurisdiction  over  suit  to  forfeit  dredges  used  out- 
side of  territory  specified  under  contract  granting  license  to  use  and  con- 
struct patented  dredging  apparatus ;  Kurtz  v.  Strauss,  100  Fed.  801,  de- 
nying Federal  jurisdiction  over  suit  by  patent  owners  to  compel  specific 
performance  of  contract  for  introduction  and  manufacture  of  patented 
articles,  and  also  for  cancellation  of  forged  assignment  of  part  interest 
in  patent;  Carleton  v.  Bird,  94  Me.  188,  47  Atl.  155,  upholding  State 
jurisdiction  over  action  of  debt  brought  on  covenant  to  pay  license  fee 
for  use  of  patented  lime  kiln,  though  defendant  denied  that  apparatus 
used  by  him  was  covered  by  plaintiff's  patent ;  American  Circular  Loom 
Co.  v.  Wilson,  198  Mass.  200, 126  Am.  St  Rep.  409,  84  N.  E.  135,  holding 
State  court  can  determine  ownership  of  letters  patent;  Pratt  v.  Paris 
Gas  Light  etc.  Co.,  168  U.  S.  260,  42  L.  Ed.  460,  18  Sup.  Ct.  64,  action 
on  agreement  for  use  of  invention ;  Holt  v.  Indiana  Mfg.  Co.,  80  Fed.  3, 
25  C.  C.  A.  301,  suit  to  enjoin  collection  of  State  tax  on  patent  rights; 
Hoyt  v.  Bates,  81  Fed.  645,  suit  to  compel  assignment  of  fraudulently 
procured  copyright;  Harrison  v.  Morton,  171  U.  S.  47,  43  L.  Ed.  66,  18 
Sup.  Ct.  745,  arguendo. 

Distinguished  in  Pacific  Contracting  Co.  v.  Union  Paving  etc.  Co.,  80 
Fed.  738,  Federal  court  has  jurisdiction  to  inquire  as  to  existence  of 
license  where  one  party  denies  same. 

Jurisdiction  of  State  court  with  respect  to  action  involving  patent 
rights.    Note,  Ann.  Gas.  1916B,  802,  804. 

I        What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  539. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note.  63  L.  R.  A.  42, 
53. 

Patent  for  invention  as  a  monopoly.    Note,  20  E.  R.  O.  9. 
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166  TJ.  S.  628-634,  41  I*  Ed.  853,  17  Sup.  Ot.  418,  NEW  YORK  ETC.  B.  B. 
CO.  y.  NEW  YOEK. 

State   may,   In    absence    of   congressional    act,    prohibit   beating  of 
passenger-cars  by  stoves. 

Approved  in  Tanner  v.  Little,  240  U.  S.  383,  60  L.  Ed.  701,  36  Sap.  Ct. 
383,  holding  State  may  tax  merchants  using  stamps  redeemable  in  trade; 
Southern  Ry.  Co.  v.  King,  217  U.  S.  532,  54  I*  Ed.  871,^30  Sup.  Ct.  594, 
holding  State  may  require  interstate  trains  to  slacken  speed  at  cross- 
ings; Chicago  etc.  Ry.  Co.  v.  Illinois,  200  U.  S.  585,  50  L.  Ed.  606,  26 
Sup.  Ct.  341,  requiring  railroad  to  stand  entire  cost  of  rebuilding  rail- 
road bridge  and  culvert  made  necessary  by  widening  of  channel  by  drain- 
age commissioners,  within  police  power  of  State;  Reid  v.  Colorado,  187 
U?  S.  147,  47  L.  Ed.  114,  23  Sup.  Ct.  96,  holding  Coloradto  act  of  March 
21,  1885,  relating  to  introduction  of  infectious  or  contagious  diseases 
among  cattle  of  that  State,  relates  to  matters  not  covered  by  Animal 
Industry  Act  of  Congress  of  May  29,  1884;  Cleveland  etc.  Ry.  Co.  v. 
Illinois,  177  U.  S.  517,  44  L.  Ed.  870,  20  Sup.  Ct.  723,  holding  void  State 
statute  requiring  all  regular  passenger  trains  to  stop  at  county  seats,  as 
applied  to  interstate  train,  where  sufficient  local  trains  provided;  Mis- 
souri etc.  Ry.  Co.  v.  Haber,  169  U.  S.  633,  42  L.  Ed.  885,  18  Sup.  Ct.  496. 
upholding  Kansas  statute  relative  to  bringing  into  State  cattle  liable  to 
communicate  Texas  fever;  Lake  Shore  etc.  Ry.  Co.  v.  Ohio,  173  U.  S. 
299,  43  Ik  Ed.  707,  19  Sup.  Ct.  471,  upholding  Ohio  statute  compelling 
trains  to  stop  at  towns  of  certain  size;. Smith  v.  State,  100  Tenn.  503, 
41  L.  R.  A.  4S4,  46  S.  W.  569,  provision  for  separation  of  blacks  and 
whites  on  trains  is  within  Stake  police  power;  American  Linseed  Oil  Co. 
v.  Crumbine,  207  Fed.  338,  125  C.  C.  A.  82,  holding  State  could  require 
inspection  of  turpentine;  Kansas  City  etc.  Ry.  Co.  v.  Board  of  R.  R. 
Commrs.,  106  Fed.  358,  holding  State  cannot  regulate  railroad  rates  be- 
tween points  within  State  where  course  of  transportation  must  be  for 
considerable  distance  outside  of  State;  Chicago  etc.  Ry.  Co.  v.  State, 
86  Ark.  426,  111  S.  W.  461,  holding  State  could  provide  number  in  crew 
on  trains;  Atlantic  Coast  Line  R.  Co.  v.  State,  135  Ga.  555,  563.  32 
L.  R.  A.  (K.  S.)  20,  69  S.  E.  730,  733,  upholding  statute  regulating 
power  of  headlights;  McGuire  v.  Chicago  etc.  R.  Co.,  131  Iowa,  370, 
33  L.  R.  A.  (N.  S.)  706,  108  N.  W.  912,  holding  State  could  provide  that 
railroads  be  liable  for  injuries  to  employees ;  Vandalia  R.  Co.  v.  Stilwell, 
181  Ind.  281,  Ann.  Oas.  1916D,  258,  5  N.  C.  C.  A.  494,  104  N.  E.  294, 
upholding  law  making  railroads  liable  for  injuries  to  employees;  South- 
ern Ry.  Co.  v.  Railroad  Commission,  179  Ind.  32,  34,  39,  40,  41,  100 
N.  E.  340,  342,  343,  upholding  law  requiring  railroads  to  furnish  grab- 
holds  on  locomotives;  Railroad  Commission  v.  Grand  Trunk  etc.  R.  Co., 
179  Ind.  260,  100  N.  E.  854,  holding  law  requiring  block  system  on  rail- 
roads was  invalid  as  being  uncertain  as  to  what  block  system  was 
meant;  Board  of  Commrs.  of  Johnson  County  v.  Johnson,  173  Ind.  88. 
89  N.  E.  595,  upholding:  law  allowing  banks  to  deduct  deposits  for  pur- 
pose of  taxation;  Southern  Indiana  Ry.  Co.  v.  Railroad  Commission,  172 
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Ind.  131,  87  N.  E.  972,  holding  State  railroad  commission  might  fix  rates 
between  points  within  State;  State  v.  Leavitt,  105  Me.  84,  26  L.  R.  A. 
(N.  S.)  799,  72  Atl.  879,  holding  State  may  prohibit  digging  of  clams 
during  certain  months  of  year;  Kansas  City  v.  Fee,  174  Mo.  App.  510, 
160  S.  W.  540,  holding  city  could  require  that  only  licensed  engineers 
and  firemen  should  operate  steam-heating  boilers;  New  York  Cent.  etc. 
R.  Co.  v.  Williams,  199  N.  Y.  124,  139  Am.  St.  Rep.  850,  35  L.  R.  A. 
(N.  S.)  549,  92  N.  E.  410,  upholding  law  requiring  railroads  to  pay  em- 
ployees semi-monthly;  J.  M.  Pace  Mule  Co.  v.  Seaboard  Air  Line  Ry. 
Co.,  160  N.  C.  229,  76  S.  E.  518,  holding  value  of  goods  not  limited  to 
amount  stated  in  bill  of  lading;  Garrison  v.  Southern  Ry.  Co.,  150  N.  C. 
590,  64  S.  E.  584,  upholding  law  penalizing  railroad  for  refusal  to  re- 
ceive freight  for  shipment ;  Chicago  etc.  Ry.  Co.  v.  Beatty,  34  Okl.  333, 
42  L.  R.  A.  (N.  S.)  984,  126  Pac,  738,  holding  statute  may  impose  pen- 
alty of  one  dollar  per  day  for  failure  to  furnish  cars;  Ex  parte  Young, 
36  Or.  250,  78  Am.  St.  Rep.  774,  59  Pac.  708,  upholding  Hill's  Anno. 
Laws,  §  1902,  punishing  persuasion  or  attempt  to  persuade  seaman  to 
desert ;  Wright  v.  Adams  Express  Co.,  230  Pa.  640,  79  Atl.  762,  uphold- 
ing law  prohibiting  common  carrier  from  limiting  its  liability;  Common- 
wealth v.  McComb,  227  Pa.  381,  76  Atl.  102,  upholding  law  prohibiting 
use  of  automatic  guns  in  killing  game;  Smith  v.  State,  66  Tex.  Cr.  390, 
146  S.  W.  904,  upholding  act  requiring  two  years'  experience  for  con- 
ductors on  trains;  State  v.  Haskell,  84  Vt.  440,  34  L.  R.  A.  (N.  S.)  286, 
79  Atl.  857,  holding  State  may  prohibit  pollution  of  streams;  Atlantic 
etc.  Ry.  Co.  v.  Commonwealth,  102  Va.  617,  46  S.  E.  916,  upholding  cor- 
poration commission's  rules  prescribed  with  reference  to  storage, 
demurrage,  car  service,  and  car  detention  charges. 

Distinguished  in  Hoxie  v.  New  York  etc.  R.  Co.,  82  Conn.  365,  17 
Ann.  Gas.  324,  73  Atl.  759,  refusing  to  sustain  law  which  held  railroad 
liable,  even  though  employee  guilty  of  gross  negligence;  Hart  v.  State, 
100  Md.  604,  605,  60  Atl.  459^  460,  statute  requiring  carriers  to  provide 
separate  coaches  for  white  and  colored  passengers,  and  requiring  pas- 
sengers to  occupy  car  assigned  to  them,  invalid  as  to  interstate  carriers. 

State  regulation  of  railroads  as  interference  with  interstate  com- 
merce.   Note,  7  Ann.  Gas.  6. 

Railroad's  duty  to  heat  cars.    Note,  42  L.  R.  A.  111. 

Regulation  of  railroad  equipment  as  interference  with  interstate 
commerce.    Note,  32  L.  R.  A.  (N.  S.)  21. 

Mere  grant  of  commerce  power  to  Gongreft  did  not  Impair  State's 
police  power. 

Approved  in  Hendrick  v.  Maryland,  235  U.  S.  623,  59  L.  Ed.  391, 
35  Sup.  Ct.  140,  upholding  law  requiring  licenses  for  motor  vehicles 
graduated  according  to  horse-power;  South  Covington  etc.  Street  Ry. 
Co.  v.  Covington,  235  U.  S.  548,  L.  R.  A.  1915F,  792,  59  L.  Ed.  855,  35 
Sup.  Ct.  158,  holding  State  may  provide  for  ventilation  and  fumigat- 
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ing  of  cars;  Atlantic  Coast  Line  R.  R.  Co.  v.  Georgia,  234  U.  S.  290, 
292,  58  L.  Ed.  1317,  1318,  34  Sup.  Ct.  829,  holding  State  may  prescribe 
power  of  headlights  on  locomotives;  Simpson  v.  Shepard,  230  U.  S. 
410,  Ann.  Gas.  1916A,  18,  48  L.  R.  A.  (N.  S.)  1151,  57  L.  Ed.  1546, 
33  Sup.  Ct.  729,  holding  State  may  establish  intrastate  railroad  rates; 
Citizens'  Telephone  Co.  v.  Fuller,  229  U.  S.  331,  57  L.  Ed.  1213,  33 
Sup.  Ct.  833,  holding  State  may  exempt  mutual  co-operation  telephone 
companies  from  ad  valorem  tax ;  Adams  Express  Co.  v.  Croninger,  226 
U.  S.  500,  44  L.  R.  A.  (N.  S.)  257,  57  L.  Ed.  318,  33  Sup.  Ct.  148; 
holding  State  cannot  legislate  regarding  carrier's  limitation  of  liability 
f oi  loss  of  goods ;  Savage  v.  Jones,  225  U.  S.  525,  56  L.  Ed.  1191,  32 
Sup.  Ct.  715,  holding  State  may  provide  for  inspection  of  imported 
foodstuffs ;  Chicago  etc.  Ry .  Co.  v.  Arkansas,  219  U.  S.  462,  55  L.  Ed. 
295,  31  Sup.  Ct.  275,  holding  State  may  prescribe  minimum  of  three 
brakemen  for  freight  trains:  Missouri  Pacific  Ry.  Co.  v.  Larabee  Flour 
Mills  Co.,  211  U.  S.  622,  53  L.  Ed.  360,  29  Sup.  Ct.  214,  holding  State 
may  compel  railroad  to  transfer  cars  with  connecting  carrier;  Swayne 
v.  Barsch,  226  Fed.  587,  holding  State  may  abolish  fellow-servant  doe- 
trine;  Louisville  etc.  R.  Co.  v.  Hughes,  201  Fed.  736,  737,  745,  747, 
holding  Federal  law  superseded  sta'tute  of  Ohio  providing  for  inspection 
of  locomotive  boilers;  In  re  Arkansas  Rate  Cases,  187  Fed.  301,  hold- 
ing State  had  power  to  establish  intrastate  railroad  rates;  Shepard 
v.  Northern  Pac.  Ry.  Co.,  184  Fed.  772,  upholding  right  of  State  to 
regulate  intrastate  rates;  Ivy  v.  Western  Union  Tel.  Co.,  165  Fed.  377, 
holding   State  may  hold   telegraph   company   liable   for  damages  for 
mental  anguish ;  Southern  Ry.  Co.  v.  King,  160  Fed.  338,  87  C.  C.  A. 
284,  holding  State  may  require  trains  to  slacken  speed  at  crossings; 
United  States  v.  Adair,  152  Fed.  748,  holding  Congress  may  penalize 
railroad   for   discharging   employee   on   account   of   labor  affiliations; 
Snead  v.  Central  of  Georgia  Ry.  Co.,  151  Fed.  623,  Kelley  v.  Great 
Northern  Ry.  Co.,  152  Fed.  219,  220,  and  Spain  v.  St.  Louis  etc.  R.  Co., 
151  Fed.  526,  all  holding  Federal  Liability  Act  (1906)  was  not  void 
as  applying  to  interstate  and  intrastate  commerce;  St.  Louis  South- 
western Ry.  Co.  v.  State,  97  Ark.  480,  134  S.  W.  973,  holding  State 
may  require  railroad  to  erect  station  at  town;  Consumers'  League  v. 
Colorado  etc.  Ry.  Co.,  53  Colo.  59,  62,  Ann.   Cas.  1914A,  1158,  125 
Pac.  578,  580,  upholding  right  of  State  to  establish  intrastate  rates; 
Southern  Flour  etc.  Co.  v.  Northern  Pac.  Ry.  Co.,  127  Ga.  633, 119  Am. 
St.  Rep.  356,  9  Ann.  Gas.  437,  9L.R.A.  (K.  S.)  853,  56  S.  E.  745, 
holding  car  belonging  to  foreign  railroad  company  is  not  subject  to 
garnishment  while  in  State;  Vandalia  R.  Co.  v.  Railroad  Commission, 
182  Ind.   392,   101  N.  E.   88,  holding  State  may   legislate  regarding 
power  of  locomotive  headlights;  Pittsburgh  etc.  Ry.  Co.  v.  State,  180 
Ind.  250,  L.  R.  A.  1915D,  458,  102  N.  E.  27,  upholding  law  regulating 
height  of  cabooses  on  trains;  Louisville  etc.  R.  Co.  v.  Central  Stock- 
yards Co.,  133  Ky. .  187;  97  S.  W.  792,  upholding  law  requiring  rail- 
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road  to  exchange  cars  with  connecting  carrier;  State  v.  Northern  Pac. 
Ry.  Co.,  36  Mont.  588,  13  Ann.  Gas.  144,  15  L  E.  A.  (N.  S.)  134,  93 
Pac.  947,  holding  State  could  provide  hours  of  work  for  locomotive 
operators;  Loomis  v.  Lehigh  Valley  R.  Co.,  208  N.  Y.  332,  101  N.  E. 
914,  holding  shipper  may  recover  cost  of  fitting  car  for  shipment; 
St.  Louis  etc.  R.  Co.  v.  Bilby,  35  Okl.  594,  130  Pac.  1092,  holding  act 
of  Congress  superseded  act  of  Oklahoma  regulating  interstate  ship- 
ments; St.  Louis  etc.  R.  Co.  v.  State,  26  Okl.  69,  30  L  R.  A.  (N.  S.) 
137,  107  Pac.  932,  refusing  to  uphold  State  law  requiring  ten  days' 
free  demurrage;  Missouri  etc.  Ry..Co.  v.  Town  of  Norfolk,  25  Okl.  327, 
29  L.  R.  A.  (N.  S.)  159,  107  Pac.  173,  holding  State  cannot  compel 
railroad  to  stop  train  where  facilities  are  already  adequate;  Southern 
Ry.  Co.  v.  Howard,  1  Tenn.  Civ.  610,  sustaining  Federal  Employers' 
Liability  Act;  State  v.  Northern  Express  Co.,  76  Wash.  644,  136  Pac. 
1163,  holding  interstate  railroad  could  not  continue  custom  of  carrying 
goods  from  one  point  to  another  in  State;  Coal  &  Coke  Ry.  Co.  v. 
Conley,  67  W.  Va.  183,  67  S.  E.  637,  upholding  right  of  State  to  estab- 
lish intrastate  rates;  Sjtate  v.  Chicago  etc.  R.  Co.,  152  Wis.  349,  Ann. 
Oas.  19140,  478,  140  N.  W.  74,  holding  State  could  require  upper  berth 
to  be  closed  when  not  engaged;  State  v.  Chicago  etc.  Ry.  Co.,  136 
Wis.  413,  19  L.  R.  A.  (N.  S.)  326,  117  N.  W.  688,  holding  State  statute 
regulating  hours  of  work  of  telegraph  operators  was  void  as  applying 
to  interstate  commerce;  dissenting  opinion  in  Howard  v.  Illinois  Cen- 
tral R.  R.  Co.,  207  U.  S.  535,  52  L.  Ed.  324,  28  Sup.  Ct.  141,  majority 
holding  Federal  Liability  Act  of  1906  void  as  applied  to  intrastate 
commerce;  Gladson  v.  Minnesota,  166  U.  S.  430,  41. L.  Ed.  1066,  17 
Sup.  Ct.  628,  statute  compelling  trains  to  stop  at  all  county  seats; 
Chicago  etc.  Ry.  Co.  v.  Solan,  169  U.  S.  138,  42  L.  Ed.  692,  18  Sup. 
Ct.  291,  act  providing  that  no  contract  shall  exempt  railroad  from 
carrier's  liability;  Richmond  etc.  R.  R.  Co.  v.  R.  A.  Patterson  Tobacco 
Co.,  169  U.  S.  316,  42  L.  Ed.  761,  18  Sup.  Ct.  337,  Virginia  law  ren- 
dering carrier  liable  for  goods  received  for  transmission  beyond  own 
line;  Lake  Shore  etc.  Ry.  Co.  v.  Ohio,  173  U.  S.  298,  43  L.  Ed.  707, 
19  Sup.  Ct.  470,  upholding  Ohio  law  regulating  stoppage  of  trains; 
Knoxville  etc.  R.  R.  Co.  v.  Harris,  99  Tenn.  706,  43  S.  W.  120,  uphold- 
ing law  imposing  privilege  tax  on  railroads  not  paying  ad  valorem  tax; 
Smith  v.  State,  100  Tenn.  511,-  41  L.  R.  A.  436,  46  S.  W.  571,  uphold- 
ing law  providing  for  equal  separate  accommodations  for  whites  and 
negroes  on  trains;  Waters-Pierce  Oil  Co.  v.  State,  19  Tex.  Civ.  App. 
14,  44  S.  W.  942,  upholding  laws  of  1889-95  prohibiting  combinations 
restraining  trade;  dissenting  opinion  in  Missouri  etc.  Ry.  Co.  v.  Haber, 
16&  U.  S.  642,  42  L.  Ed.  888,  18  Sup.  Ct.  499,  majority  upholding  act 
prohibiting  importation  of  diseased  cattle. 

Distinguished  in  Chicago  etc.  R.  R.  Co.  v.  Wisconsin,  238  U.  S. 
500,  L.  R.  A.  1916A,  1133,  59  L.  Ed.  1430,  35  Sup.  Ct.  869,  holding 
State  cannot  require  upper  berth  to  be  closed  when  not  engaged;  Bar- 
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rett  v.  City  of  New  York,  232  U.  S.  31,  58  L.  Ed.  490,  34  Sup.  Ct.  203, 
'holding  State  cannot  require  license  of  interstate  express  company; 
Western  Union  Tel.  Co.  v.  Kansas,  216  U.  S.  26,  54  L.  Ed.  366,  30 
Sup.  Ct.  190,  holding  State  cannot  impose  charter  fee  on  interstate 
telegraph  company;  North  Bloomfield  etc.  Min.  Co.  v.  United  States, 
88  Fed.  675,  32  C.  C.  A.  84,  act  regulating  hydraulic  mining  in  Califor- 
nia is  within  congressional  power  to  protect  navigation;  Commonwealth 
v.  People's  Express  Co.,  201  Mass.  578,  131  Am.  St.  Rep.  416,  88  N.  £. 
425,  holding  State  cannot  require  license  of  interstate  express  company. 

Act  regulating  heating  of  cars  on  roads  more  than  fifty  miles  long  does 
not  deny  equal  protection. 

Approved  in  Moses  v.  United  States,  16  App.  D.  C.  44P,  50  L.  R.  A. 
532,  upholding  law  prohibiting  emission  of  dense  black  smoke;  Andrus 
v.  Fidelity  Mut.  Life  Ins.  Assn.,  168  Mo.  163,  67  S.  W.  585,  upholding 
practice  of  admitting  proof  of  waiver  of  terras  of  insurance  policy 
without  special  plea  of  waiver;  People  v.  Lochner,  177  N.  Y.  149. 
69  N.  E.  374,  upholding  Labor  Law  1897,  art.  VIII,  §  110,  restricting 
hours  of  labor  of  bakery  employees;  State  v.  Fraternal  Knights,  35 
Wash.  345,  77  Pac.  503,  act  requiring  subsequently  formed  fraternal 
insurance  associations  to  adopt  mortuary  assessment  rates  not  lower 
than  those  indicated  in  certain  table,  does  not  deny  equal  protection 
because  not  applying  to  previously  formed  associations;  Missouri  etc. 
Ky.  Co.  v.  Haber,  169  U.  S.  627,  42  L.  Ed.  883, 18  Sup.  Ct.  493,  arguendo. 

165  XT.  S.  634-654,  41  L.  Ed.  855,  17  Sup.  Ct.  439,  FOURTH  STREET  BANE 
v.  YAEDLET. 

Holder  of  unaccepted  check  cannot  sue  bank. 

Approved  in  State  v.  Bank  of  Commerce,  49  La.  Ann.  1078,  22 
South.  214,  reaffirming  rule;  House  v.  Kountze,  17  Tex.  Civ.  App.  406, 
43  S.  W.  563,  holder  of  unaccepted  check  cannot  maintain  action  against 
drawee;  Macy  v.  Roedenbeck,  227  Fed.  351,  352,  holding  draft  issued 
by  bank  does  not  operate  as  assignment  of  collateral  held  by  drawee 
bank  to  secure  drawer's  account;  United  States  v.  Green,  136  Fed. 
645,  giving  personal  check  on  bank  to  officer  of  United  States,  with 
intent  to  affect  his  official  action,  was  not  bribery  within  Rev.  Stats., 
§  5451;  Ballard  v.  Home  Nat.  Bank,  91  Kanr96,  136  Pac.  936,  holdimr 
where  bank  agrees  with  drawer  to  accept  checks,  holder  may  sue  on 
same;  Walters  Nat.  Bank  v.  Bantock,  41  Okl.  160,  L.  R.  A.  19150, 
531,  137  Pac.  720,  holding,  where  check  for  amount  is  held  in  escrow  by 
bank  it  will  be  deemed  an  equitable  assignment  dependent  on  execu- 
tion of  contract;  dissenting  opinion  in  Burton  v.  United  States,  196 
U.  S.  309,  49  L.  Ed.  491,  25  Sup.  Ct.  243,  majority  holding  taking  by 
bank  of  check  on  another  bank  from  depositor  and  crediting  him 
with  amount  thereof  amounted  to  payment  of  check. 
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Check  does  not  opera*©  at  equitable  assignment,  and  does  not  entitle 
holder  to  any  priority. 

Approved  in  Eastman  Kodak  Co.  v.  National  Park  Bank,  231  Fed. 
323,  holding  fact  that  depositor  sent  letter  to  bank  asking  it  to  pro- 
tect check  drawn  will  not  make  transaction  equitable  assignment;  In 
re  Yungbluth,  209  Fed.  118,  119,  applying  rule  where  bank  was  de- 
clared insolvent  before  presentation  of  draft;  Poland  v.  Love,  164 
Fed.  187,  91  C.  C.  A.  466,  holding  garnishment  of  bank  creates  lien 
superior  to  that  of  payee  in  check;  Eastern  Milling  etc.  Co.  v.  East- 
ern Milling  etc.  Co.,  146  Fed.  762,  right  given  bank  by  contract  with 
depositor  to  declare  any  notes  of  depositor  held  by  it  due  in  case  of 
latter's  insolvency  and  apply  his  deposit  thereon  cannot  be  exercised 
after  receiver' appointed  for  depositor;  Fortier  v.  Delgado  ft  Co.,  122 
Fed.  607,  608,  59  C.  C.  A.  180,  holding  where  superintendent  of  sugar 
refinery  kept  distinct  deposit  in  bank  separate  from  general  account 
and  drew  checks  on  such  deposit  which  were  paid  by  second  bank, 
but  before  presentation  for  payment  at  deposit  bank,  receiver  appointed 
for  refinery  who  took  possession  of  deposit  which  was  ample  to  pay 
checks,  checks  were  equitable  assignment  of  deposit;  First  Nat.  Bank 
v.  Selden,  120  Fed.  214,  62  L.  R.  A.  559,  56  C.  C.  A.  532,  holding  second 
national  bank  holding  funds  of  insolvent  bank  against  which  latter 
has  drawn  drafts  which  have  not  been  paid,  cannot  pay  same  after 
notice,  and  set  up  payment  as  defense  to  action  by  receiver  to  recover 
deposit,  irrespective  of  State  law;  Donohoc-Kelly  Banking  Co.  v. 
Southern  Pacific  Co.,  138  Cal.  190,  94  Am.  St.  Rep.  35,  71  Par.  96, 
holding  garnishment  of  deposit  prevails  over  all  unpresented  and  un- 
accepted checks  previously  drawn  thereupon;  Pullen  v.  Placer  County 
Bank,  138  CaL  173,  94  Am.  St.  Rep.  24,  71  Pac.  84,  holding  bank  pay- 
ing check  given  without  consideration  with  instruction  not  to  present 
until  after  death,  after  death  of  drawer  with  knowledge  of  such  death, 
is  liable  for  amount  thereof  to  drawer's  estate;  Love  v.  Ardmore 
Stock  Exch.,  5  Ind.  Ter.  208,  5  Ann.  Gas.  18S,  67  L.  R.  A.  617,  82  S.  W. 
723,  holding  garnishment  of  account  of  depositor  is  superior  to  rights 
of  payee  of  prior  check;  Clark  v.  Bank,  72  Kan.  3,  2  I*.  B.  A.  (N.  S.) 
83,  82  Pac.  582,  where  bank  failed  after  issuing  draft  on  another 
bank  where  it  had  deposit,  but  before  draft  presented,  entire  deposit 
passed  to  receiver;  Glennan  v.  Rochester  Trust  etc.  Co.,  209  N.  Y. 
16,  Ann.  0a*.  1915A,  441,  52  L.  R.  A.  (N.  S.)  302,  102  N.  E.  539, 
holding  death  of  principal  revokes  authority  of  payee  to  collect  check; 
Pease  &  Dwyer  v.  State  Nat.  Bank,  114  Tenn.  698,  88  S.  W.  173,  hold- 
ing bank  liable  for  paying  check  after  it  had  been  countermanded  by 
drawer;  Sunderlin  v.  Mecosta  Sav.  Bank,  116  Mich.  284,  74  N.  W. 
479,  sending  by  one  bank  to  another  in  payment  of  collection  of  draft 
on  third,  is  not  equitable  assignment. 

Distinguished  in  Guthrie  Nat.  Bank  v.  Gill,  6  Okl.  563,  54  Pac.  435, 
holder  of  cheek  could  maintain  action  against  bank  which  refused  pay- 
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ment  because  drawer  had  afterward  made  general  assignment  for 
creditors;  New  York  Life  Ins.  Co.  v.  Patterson,  35  Tex.  Civ.  452,  80 
S.  W.  1061,  holding  giving  check  under  facts  created  assignment;  dis- 
senting opinion  in  Pullen  v.  Placer  County  Bank,  138  CaL  177,  94 
Am.  St  Rep.  27,  71  Pac.  86,  majority  holding  bank  paying  after 
drawer's  death  check  given  without  consideration  with  instructions 
not  to  present  till  after  death,  with  knowledge  of  death,  is  liable  for 
amount  thereof  to  drawer's  estate. 

Ordinary  bank  check  as  assignment  of  funds  of  drawer.    Note, 
5  Ann.  Gas.  189. 

Equity  will  enforce  assignment  of  part  of  right  in  chose  in  action. 
Approved  in  Hurley  v.  Atchison  etc.  Ry.  Co.,  213  U.  S.  132,  58  L.  Ed. 
733,  29  Sup.  Ct.  466  (affirming  153  Fed.  507,  82  C.  C.  A.  453),  holding 
railroad  advancing  sums  to  coal  company  to  enable  it  to  carry  out  its 
contract  will  be  deemed  to  have  preferred  claim;  Ingersoll  v.  Coram, 
211  U.  S.  368,  53  L.  Ed.  229,  29  Sup.  Ct.  92,  holding  attorney  prose- 
cuting will  contest  has  lien  on  funds  secured;  Parlin  &  Orendorff 
Implement  Co.  v.  Moulden,  228  Fed.  112,  113,  holding  creditors  will  be 
decreed  lien  on  insurance  money  obtained  by  bankrupt;  Curtis  v. 
Walpole  Tire  etc.  Co.,  218  Fed.  148,  134  C.  C.  A.  140,  holding  where 
corporation  directs  another  company  to  pay  money  to  third  party  it 
will  be  deemed  an  equitable  assignment  coupled  with  interest;  Pat- 
tison  v.  Dale,  196  Fed.  15,  115  C.  C.  A.  639,  holding  trustee  of  distiller 
cannot  deny  validity  of  pledge  of  warehouse  receipts;  Fourth  St.  Nat. 
Bank  v.  Millbourne  Mills  Co.'s  Trustee,  172  Fed.  188,'  30  L.  R.  A.  (N.  S.) 
552,  96  C.  C.  A.  629,  holding  where  flour  covered  by  warehouse  cer- 
tificates was  not  set  apart,  transfer  of  certificates  will  not  constitute 
good  pledge;  In  re  Macauley,  158  Fed.  327,  holding  parol  assignment 
of  accounts  was  not  agreement  which  was  required  to  be  recorded  under 
Michigan  statutes;  Dulles  v.  H.  D.  Crippen  Mfg.  Co.,  156  Fed.  709, 
holding  assignee  may  enforce  assignment  by  suit  in  equity;  Rogers 
v.  Penobscot  Min.  Co.,  154  Fed.  615,  83  C.  C.  A.  380,  holding  equity 
will  enforce  agreement  whereby  one  party  purchased  stock  agreeing 
to  divide  same  with  another  party;  Union  Trust  Co.  v.  Bulkeley,  150 
Fed.  514,  80  C.  C.  A.  328,  enforcing  parol  assignment  by  man  in  busi- 
ness of  accounts  and  bills  receivable  as  security  to  one  becoming  his 
indorser,  as  against  trustee  in  bankruptcy  of  assignor;  Wilder  v.  Watts, 
138  Fed.  432,  where  person  while  solvent  borrowed  money  under  agree- 
ment to  procure  insurance  policies  and  assign  them  to  lender  as  secur- 
ity, but  did  not  make  assignments  till  insolvent,  latter  had  good  equi- 
table lien,  and  assignment  then  not  an  act  of  bankruptcy;  Booz  v. 
Philadelphia  etc.  Transp.  Co.,  124  Fed.  435,  holding  where  complainant 
chartered  steamboat  to  respondent  for  term,  under  agreement  whereby 
complainant  should  have  lien  on  all  property  of  charterer^  includin? 
certain  wharf,  complainant  had  equitable  lien  on  wharf  to  secure  him 
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against  default  of  charterer  under  charter-party ;  Farmers'  Loan  etc.  Co. 
v.  Penn  Plate  Glass  Co.,  103  Fed.  152,  56  L.  R.  A.  710,  43  C.  C.  A.  114, 
holding  where  mortgage  did  not  require  mortgagor  to  keep  property 
insured  for  mortgagee's  benefit,  fact  that  purchaser  of  property  sub- 
ject to  mortgage  procured  such  insurance  does  not  give  mortgagee  lien 
on  proceeds  of  insurance;  Sanborn  v.  Maxwell,  18  App.  D.  C.  252, 
holding  attorney  has  lien  on  sum  recovered  for  his  client;  Dexter  v. 
Gordon,  11  App.  D.  C.  66,  holding  agreement  to  assign  part  of  claim 
need  not  be  in  writing;  Kithcart  v.  Kithcart,  145  Iowa,  558,  30  L.  R.  A. 
(N.  S.)  1062,  124  N.  W.  308,  upholding  right  to  assign  claim  for  per- 
sonal injuries;  Hove  v.  Stanhope  State  Bank,  138  Iowa,  44,  115  N.  W. 
478,  holding  where  depositor  signed  check,  and  indorsed  deposit  slip 
covering  amount,  court  would  decree  transaction  equitable  assignment; 
Security  Bank  of  New  York  v.  Callahan,  220  Mass.  89,  107  N.  E.  387, 
holding  executor  must  account  to  assignee  of  one  of  beneficiaries; 
Coram  v.  Davis,  209  Mass.  246,  95  N.  E.  300,  holding  one  making 
advances  to  heirs  is  entitled  to  equitable  lien  on  their  interest  in  estate ; 
Garrison  v.  Vermont  Mills,  154  N.  C.  8,  31  L.  R.  A.  (N.  8.)  450,  69 
S.  E.  745,  holding  factor  had  lien  on  goods  superior  to  that  of  cred- 
itors of  mill;  People's  Nat.  Bank  v.  Swift,  134  Tenn.  182,  183  S.  W. 
727,  holding  where  parties  agreed  check  would  be  paid  out  of  pro- 
ceeds of  draft  there  was  equitable  assignment;  Raesser  v.  Nat.  Ex- 
change Bank,  112  Wis.  598,  88  Am.  St.  Rep.  984,  88  N.  W.  620,  holding 
!  by  payment  to  assignee  of  portion  of  fund  in  hands  of  depository 
latter  discharges  pro  tanto  all  obligations,  and  assignor  has  no  rights 
against  him  in  respect  thereto;  Walker  v.  Brown,  165  U.  S.  664, 
41  L.  Ed.  871,  17  Sup.  Ct.  457,  defining  equitable  liens  and  method  of 
creating  same;  Clark  v.  Sigua  Iron  Co.,  81  Fed.  312,  26  C.  C.  A.  423, 
reaffirming  rule;  Oppenheimer  v.  First  Nat.  Bank,  20  Mont.  196,  50 
Pac.  420,  parol  assignment,  credited  on  books  of  parties,  is.  good  as 
against  garnishment;  Pittsburgh  etc.  Ry.  Co.  v.  Volkert,  58  Ohid  St. 
371,  50  N.  E.  926,  assignment  of  one-half  of  judgment  as  attorney's 
fee  conveys  property  right  enforceable  in  equity;  Johnson  v.  Gordon, 
102  Ga.  364,  30  S.  E.  512,  arguendo. 

Distinguished  in  Corbitt  v.  Farmers'  Bank  of  Delaware,  114  Fed. 
604,  holding  jurisdiction  of  Federal  court  over  moneys  placed  in  its 
registry  pending  litigation  in  regard  thereto  not  extinguished  by  entry 
of-  final  decree  or  order  for  their  distribution  but  continues  until  de- 
cree executed;  Hipwell  v.  National  Surety  Co.,  130  Iowa,  665,  105 
N.  W.  321,  order  by  contractor  directing  owner  to  pay  certain  sum 
to  bank  on  completion  of  building,  and  accepted  by  owner,  assigned 
to  bank  no  more  than  should  be  then  due  contractor. 

Receiver  of  Insolvent  bank  takes  only  rights  of  bank  In  property  com- 
ing Into  his  possession. 

Approved  in  Auten  v.  City  Electric  St.  Ry.  Co.,  104  Fed.  400,  re- 
affirming rule;  Gage  Lumber  Co.  v.  McEldowney,  207  Fed.  260,  124 
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C.  C.  A.  641,  holding  purchaser  making  advances  on  contract  with 
lumber  company  will  be  given  lien  on  lumber  after  bankruptcy;  Skeid 
v.  Tiilinghast,  195  Fed.  5,  115  C.  C.  A.  83,  and  In  re  M.  E.  Dunn  & 
Co.,  193  Fed.  215,  both  holding  trustee  in  bankruptcy  takes  property 
subject  to  all  liens  of  third  parties;  Hutchinson  v.  Le  Roy,  113  Fed. 
205,  51  C.  C.  A.  159,  holding  where  pledgee  of  stock  repledged  it  to 
bank  for  own  debt  and  afterward  made  general  assignment  and  still 
later  was  adjudged  bankrupt,  and  bank  on  selling  securities  turned 
over  balance  to  assignee,  who  had  been  notified  by  original  pledgor 
of  his  right  to  stock,  and  assignee  had  at  all  times  funds  exceeding 
proceeds  of  stock,  original  pledgor  could  recover  of  trustee  proceeds 
of  stock  less  his  own  debt  to  bankrupt ;  Muller  v.  Kling,  209  N.  Y. 
244,  103  N.  El  140,  holding  owner  of  draft  is  entitled  to  collateral 
draft  deposited  with  drawee  to  secure  original  draft. 

Holder  will  be  preferred  as  against  persons  charged  with  notice  that 
check  was  charge  on  particular  fund. 

Approved  in  In  re  Hollins,  215  Fed.  43,  L.  R.  A.  1915B,  438, 131 C.  C.  A. 
349,  applying  principle;  Mellon  v.  St.  Louis  Union  Trust  Co.,  225  Fed.  703, 
holding  contractors,,  with  notice,  will  not  be  decreed  priority  over  lien  of 
lessor  to  secure  unpaid  rents ;  Aldine  Trust  Co.  v.  Smith,  182  Fed.  451, 104 
C.  C.  A.  556,  holding  where  bankrupt  company  had  obtained  loan  from 
trust  company  on  promise  to  repay  out  of  purchase  price  of  tiles  it  had 
sold,  trust  company  would  have  lien  superior  to  trustee  in  bankruptcy: 
National  Union  Bank  v.  Earle,  93  Fed.  331,  check  drawn  by  debtor  bank 
on  third  bank  in  favor  of  creditor,  paid  through  clearing-house,  con- 
stituted appropriation;  Gardner  v.  Planters'  Nat.  Bank,  54  Tex.  Civ. 
579,  118  S.  W.  1149,  holding  bank  advancing  money  for  purchase  of 
cattle  has  Hen  on  proceeds  superior  to  trustee. 

Distinguished  in  Seyfried  v.  Stoll,  56  N.  J.  Eq.  189,  38  Atl.  956, 
order  of  A.  on  B.  to  pay  C.  one  thousand  dollars  for  materials  furnished 
B.'s  building,  is  not  an  equitable  assignment. 

Right  of  purchaser  of  draft  from  bank  to  lien  or  preference  to 
collateral  in  hands  of  drawee  upon  insolvency  of  drawer.  Note, 
L.  R.  A.  1915B,  439. 

Miscellaneous.  Cited  in  In  re  Cotton  Manufacturers'  Sales  Co.,  209 
Fed.  640,  in  opinion  and  order  of  referee. 

* 

166  XT.  S.  664-676,  41  I..  Ed.  865,  17  Sup.  Ot.  453,  WAUEBK  ▼.  SHOWN. 
Every  express  written  agreement  indicating  intention  to  charge  partic- 
ular fund,  creates  equitable  lien. 

Approved  in  Ingersoll  v.  Coram,  211  U.  S.  368,  58  L.  Ed.  229,  29  Sup. 
Ct.  92,  holding  attorney  has  lien  for  fee  on  fund  recovered  for  client; 
Burdon  Sugar  Ref.  Co.  v.  Payne,  167  U.  S.  147,  42  L.  Ed.  112,  17  Sup. 
Ct.    758,   construing  contract   for  handling  of  sugar  crop;   Walker  v. 
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Brown,  86  Fed.  367,  defendant  in  remanded  case  may  not  amend  an- 
swer to  deny  fact  affirmatively  passed  on  by  Supreme  Court;  Nevada 
Nickel  Syndicate  v.  National  Nickel  Co.,  96  Fed.  151,  and  Johnson  v. 
Gordon,  102  Ga.  364,  30  S.  E.  512,  both  reaffirming  rule;  Parlin  & 
Orendorff  Implement  Co.  v.*  Moulden,  228  Fed.  112,  holding  creditors 
had  equitable  lien  on  insurance  money  collected  by  bankrupt;  Mellon  v. 
St.  Louis  Union  Trust  Co.,  225  Fed.  703,  holding  lien  of  lessor  to  secure 
rents  is  superior  to  lien  of  contractors  erecting  building;  Root  Mfg.  Co. 
v.  Johnson,  219  Fed.  406,  135  C.  C.  A.  139,  holding  payment  made  to 
one  having  lien  for  goods  furnished  to  contractor  does  not  constitute 
voidable  preference;  Consolidated  Arizona  Smelting  Co.  v.  Hinchman, 
212  Fed.  824,  129  C.  C.  A.  267,  holding  there  is  no  implied  lien  for  un- 
paid purchase  money;  In  re  Silver,  208  Fed.  804,  holding  mortgage  given 
as  security  of  bond  will  be  deemed  to  continue  in  force  where  bond  is 
renewed;  Gage  dumber  Co.  v.  McEldowney,  207  Fed.  260,  124  C.  C.  A. 
641,  holding  one  advancing  sum  of  money  on  contract  for  purchase  of 
lumber  had  equitable  lien  on  lumber  when  manufactured;  Hotchkiss  v. 
National  City  Bank,  200  Fed.  291,  holding  bank  loaning  money  for  release 
of  securities,  had  no  lien  on  securities  so  released;  Pattison  v.  Dale, 
196  Fed.  15,  115  C.  C.  A.  639,  holding  delivery  of  warehouse  receipts 
creates  equitable  lien  on  whisky  they  represent;  United  Cigarette  Mach. 
Co.  v.  Winston  Cigarette  Mach.  Co.,  194  Fed.  960,  114  C.  C.  A.  583, 
holding  lien  on  stock  given  corporation  to  secure  liabilities  of  members, 
is  equitable  lien;  Gay  v.  Hudson  River  etc.  Power  Co.,  190  Fed.  804, 
holding  creditor  having  lien  on  money  is  not  necessarily  entitled  to  lien 
on  property;  Bell  v.  New  York  etc.  Power  Co.,  183  Fed.  275,  holding 
contract  to  give  chattel  mortgage,  not  recorded,  is  not  enforceable  in 
equity  as  lien ;  Hitner  v.  Diamond  State  Steel  Co.,  176  Fed.  394,  holding 
one  having  claim  against  insolvent  corporation,  holding  collateral  security 
for  its  payment,  may  receive  pro  rata  out  of  general  assets;  In  re 
National  Cash  Register  Co.,  174  Fed.  582,  98  C.  C.  A.  425,  holding  where 
purchaser  reserves  title  in  article  sold  he  may  resort  to  equity  to  subject 
it  to  payment  of  debt;  Fourth  St.  Nat.  Bank  v.  Millbourne  Mills  Co.'s 
Trustee,  172  Fed.  187,  80  L.  R.  A.  (N.  S.)  652,  96  C.  C.  A.  629,  holding 
where  flour  covered  by  negotiable  certificates  was  not  set  apart,  there 
was  no  delivery  as  would  constitute  good  pledge;  H.  K.  Porter  Co.  v. 
Boyd,  171  Fed.  311,  96  C.  C.  A.  197,  holding  seller  allowing  purchaser  to 
retain  property  for  five  months  cannot  claim  title  in  himself;  Coweta 
Fertilizer  Co.  v.  Brown,  163  Fed.  165,  89  C.  C.  A.  612,  holding  one  re- 
taining title  of  goods  sold  had  lien  on  proceeds  of  resale;  In  re  Mac- 
auley,  158  Fed.  327,  holding-  parol  assignment  of  accounts  was  not  one 
which  was  required  to  be  recorded  under  laws  of  Michigan;  Goodnough 
Mercantile  etc.  Co.  v.  Galloway,  156  Fed.  510,  holding  equitable  lien  may 
be  created  by  verbal  agreement;  Philadelphia  Warehouse  Co.  v.  Win- 
chester, 156  Fed.  607,  holding  one  loaning  money  to  steel  company 
could  take  valid  lease  of  certain  of  its  properties  as  security;  Hanson 
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v.  W.  L.  Blake  &  Co.,  155  Fed.  357,  358,  holding  mortgagee  failing 
to  record  mortgage  could  not  lay  claim  to  assets  of  property  as  against 
receiver;  Augusta  Trust  Co.  v.  Federal  Trust  Co.,  153  Fed.  160,  82 
C.  C.  A.  309,  holding  provision  in  notes  to  effect  that  maker  would 
issue  bonds  as  security  gave  holders  equitable  lien  on  bonds;  Union 
Trust  Co.  v.  Bulkeley,  150  Fed.  514,  80  C.  C.  A.  328,  enforcing  parol 
assignment  of  accounts  and  bills  receivable  made  to  secure  another  on 
becoming  an  indorser  against  trustee  in  bankruptcy  of  assignor;  Wilder 
v.  Watts,  138  Fed.  432,  holding  where  bankrupt  while  still  solvent  bor- 
rowed money  under  agreement  to  procure  insurance  policies  and  assign 
them  to  lender  as  security,  but  failed  to  make  the  assignments  until 
after  insolvency,  latter  had  good  equitable  lien ;  Booz  v.  Philadelphia  etc. 
Transp.  Co.,  124  Fed.  434,  holding  where  complainant  chartered  steamer 
to  respondent  for  terms,  under  agreement  whereby  complainant  was  to 
have  lien  on  all  property  of  charterer  including  certain  wharf,  com- 
plainant had  equitable  lien  on  wharf  to  secure  him  against  default  of 
charterer  under  charter-party ;  Howard  v.  Delgado  &  Co.,  121  Fed.  30,  33; 
57  C.  C.  A.  270,  holding  where  intervener  made  advances  to  sugar  refinery 
to  enable  it  to  carry  on  business,  under  agreement  by  which  company 
agreed  to  ship  all  its  sugar  to  intervener  who  was  to  apply  proceeds  to 
payment  of  advances,  intervener  had  preferred  lien  on  sugar  remain- 
ing in  refinery  on  account  of  scarcity  of  cars,  at  time  of  appointment 
of  receivers;  In  re  Olzendam  Co.,  117  Fed.  181,  holding  where  peti- 
tioners agreed  with  manufacturing  company  to  make  advances  to  com- 
pany in  consideration  of  which  they  were  to  sell  its  products  on  com- 
mission and  have  lien  for  advances  on  all  goods  for  which  invoices  sent 
them  whether  actually  shipped  or  not,  they  had  goods  packed  and  set 
apart  in  warehouses,  at  time  of  appointment  of  receiver  for  company; 
Farmers'  Loan  etc.  Co.  v.  Penn  Plate  Glass  Co.,  103  Fed.  151,  152,  56 
L.  R.  A.  710,  43  C.  C.  A.  114,  holding  where  mortgage  did  not  require 
mortgagor  to  keep  property  insured  for  mortgagee's  benefit,  fact  that 
purchaser  of  property  subject  to  mortgage  procured  such  insurance  does 
not  give  mortgagee  lien  on  proceeds  of  such  insurance ;  Chattanooga  Nat. 
Bank  v.  Rome  Iron  Co.,  102  Fed.  758,  holding  indorsement  on  back  of 
notes  that  equity  of  maker  in  certain  described  property  is  pledged  as 
security  for  payment  of  notes  is  sufficient  to  create  equitable  lien  in  favor 
of  pledgee  upon  pledgor's  interest  in  the  property;  Barnes  v.  Shattuck, 
13  Ariz.  342,  114  Pac.  953,  holding  attorney  entitled  to  equitable  lien  in 
fund  recovered  for  his  client ;  Goad  v.  Hart,  128  Cal.  200,  60  Pac.  762, 
holding  assignment  by  an  attorney  of  specified  sum  to  be  paid  out  of 
first  money  to  be  received  by  him  upon  percentage  fee  contracted  to  be 
paid  on  value  of  property  realized  by  his  client  creates  equitable  lien 
on  such  fee;  Sanborn  v.  Maxwell,  18  App.  D.  C.  252,  holding  attorney 
has  equitable  lien  on  amount  recovered  for  client;  Hume  v.  Riggs,  12 
App.  D.  C.  364,  holding  equitable  lien  was  given  by  trust  deed  given  to 
secure* rents;  Coram  v.  Davis,  209  Mass.  246,  95  N.  £.  300,  holding  ad- 
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vances  made  to  heirs  gives  equitable  lien  on  amount  recovered  from 
estate;  Elmore  v.  Symonds,  183  Mass.  326,  67  N.  E.  317,  holding  where 
rents  are  pursuant  to  agreement  turned  over  to  creditor  of  owner  of 
estate  in  payment  of  debt  representing  money  used  to-  increase  value 
of  property,  no  lien  arises  on  estate  or  rents,  in  favor  of #  creditor  in 
absence  of  agreement  either  express  or  implied  from  language  of  agree- 
ment ;  Garrison  v.  Vermont  Mills,  154  N.  C.  8,  31  L.  R.  A.  (N.  S.)  450, 
69  S.  E.  745,  holding  factory  entitled  to  lien  on  goods  to  secure  money 
advanced;  Godwin  v.  Murchison  Nat.  Bank,  145  N.  C.  327,  59  S.  E.  157, 
holding  where  bank  loaned  money  on  agreement  to  deliver  bonds,  it  had 
an  equitable  lien  on  such  bonds;  dissenting  opinion  in  Garrison  v.  Ver- 
mont Mills,  152  N.  C.  647,  68  S.  E.  144,  majority  holding  factor  has 
no  lien  on  goods  of  mill  company  as  against  creditors  of  latter;  dissent- 
ing opinion  in  Bunday  v.  Huntington,  224  Fed.  855,  140  C.  C.  A.  415, 
majority  holding  sellers  of  property  holding  chattel  mortgage  on  same 
were  not  entitled  to  insurance  money  where  property  was  burned. 

Distinguished  in  Strang  v.  Richmond  etc.  R.  R.  Co.,  101  Fed.  516,  41 
C.  C.  A.  474,  holding  contract  by  which  plaintiff  agreed  to  build  rail- 
road for  defendant,  and  was  to  receive  in  payment  bonds  of  defendant 
which  it  was  authorized  to  issue  or  their  proceeds,  not  less  than  a  cer- 
tain amount,  does  not  give  plaintiff  lien  on  bonds,  which  remained  in 
defendant's  possession;  De  Winter  v.  Thomas,  34  App.  D.  C.  84,  27 
L.  R.  A.  (N.  S.)  634,  holding  attorney  has  no  lien  where  there  was  no  will 
contest;  dissenting  opinion  in  Consolidated  Arizona  Smelting  Co.  v. 
Hinchman,  212  Fed.  833,  129  C.  C.  A.  267,  majority  holding  there  is 
no  implied  lien  for  unpaid  purchase  money. 

Ambiguity  in  contract  may  be  explained  by  parol  evidence  of  cir- 
cumstances. 

Approved  in  In  re  Morgantown  Tin  Plate  Co.,  184  Fed.  112,  holding 
court  may  look  to  surrounding  circumstances  to  furnish  light  on  con- 
tract; Barcus  v.  Gates,  130  Fed.  367,  extrinsic  evidence  admissible  in 
interpreting  contract  for  attorney's  contingent  fee  to  determine  whether 
certain  services  were  contemplated  thereby;  Weir  v.  Long,  145  Ala.  331, 
39  South.  975,  allowing  parol  evidence  of  previous  transactions  to  explain 
contract  of  sale;  Title  Ins.  ft  Trust  Co.  v.  California  Dev.  Co.,  171  Cal. 
201,  152  Pac.  554,  holding  mortgage  is  admissible  as  evidence  to  show 
parties  intended  to  create  equitable  lien;  First  Nat.  Bank  v.  Woodrum, 
86  Fed.  1003,  reaffirming  rule;  Walker  v.  Brown,  86  Fed.  368,  369, 
arguendo. 

Miscellaneous.  Cited  in  In  re  Cotton  Manufacturers'  Sales  Co.,  209 
Fed.  641,  in  opinion  of  referee ;  Brown  v.  Walker,  84  Fed.  533,  and  Brown 
v.  Howard,  92  Fed.  538,  further  litigation  between  same  parties, 

xvn— «o 
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165  XT.  8.  675-717,  41  L.  Ed.  874,  17  Sup.  Ot.  472,  UNITED  STATES  V- 
SANTA  FE. 

Spanish  law  did  not,  proprlo  vigore,  grant  to  town  four  square  leagues 
measurable  from  center  of  plaza. 

Approved  in  Priest  v.  Board  of  Trustees  of  Town  of  Las  Vegas,  232 
U.  S.  618,  58  L.  Ed.  758,  34  Sup.  Ct.  443,  holding  town  of  Las  Vegas 
not  bound  by  decree  in  suit  against  some  inhabitants  to  quiet  title; 
Bond  v.  Unknown  Heirs  of  Barela,  16  N.  M.  674,  682,  120  Pac.  711,  714, 
and  Bond  v.  Barela,  229  U.  S.  492,  57  L.  Ed.  1295,  33  Sup.  Ct.  809,  both 
holding  patent  issued  to  town  of  Tome,  New  Mexico,  passed  title  to  all 
unallotted  land;  Monterey  v.  Jacks,  203  U.  S.  313,  51  L.  Ed.  223,  27 
Sup.  Ct.  67,  holding  California  legislature  could  ratify  conveyances  made 
by  Corporate  authorities  of  town  of  Monterey;  F.  A.  Hihn  Co.  v.  Santa 
Cruz,  170  Cal.  445,  150  Pac.  66,  holding  lands  held  by  pueblo  in 
proprietary  capacity  were  required  to  be  presented  for  confirmation: 
State  v.  Gallardo,  106  Tex.  287,  166  S.  W.  372,  holding  when  town  was 
moved  to  another  locality,  title  reverted  to  sovereignty;  State  v.  Russell, 
38  Tex.  Civ.  19,  85  S.  W.  291,  holding  treaty  of  Hidalgo  regarding  con- 
firmation of  titles  included  equitable  as  well  as  legal  titles;  United 
States  v.  Sandoval,  167  U.  S.  293,  42  L.  Ed.  175,  17  Sup.  Ct.  874,  follow- 
ing rule;  Cessna  v.  United  States,  169  U.  S.  178,  42  L.  Ed.  707,  18  Sup. 
Ct.  319,  ayuntamiento  of  El  Paso  had  no  power  to  make  grant  outside 
its  four  square  leagues ;  United  States  v.  Pena,  175  U.  S.  506,  44  L.  Ed. 
253,  20  Sup.  Ct.  167,  grant  in  question  was  one  in  severalty;  Bergere 
v.  United  States,  168  U.  S.  85,  42  L.  Ed.  389,  18  Sup.  Ct.  12,  Hayes  v. 
United  States,  170  U.  S.  654,  42  L.  Ed.  1181,  18  Sup.  Ct.  742,  and  Holla- 
day  v.  San  Francisco,  124  Cal.  356,  57  Pac.  148,  arguendo. 

After  establishment  of  Santa  Fe,  Spanish  officers  adopted  theory  that 
font  square  leagues  was  nominal  limit  of  new  pueblos. 

Cited  in  United  States  v.  Sandoval,  167  U.  S.  295,  42  L.  Ed.  174,  17 
Sup.  Ct.  874,  and  Holladay  v.  San  Francisco,  124  Cal.  358,  57  Pac.  149, 
arguendo. 

165  TJ.  8.  719,  41  L.  Ed.  1184,  17  Sap.  Ct.  1001,  ULMAN  V.  BALTIlffOBk 

Cited  in  Bauman  v.  Ross,  167  U.  S.  590,  42  L.  Ed.  288,  17  Sup.  Ct. 
982,  Rolph  v.  Fargo,  7  N.  D.  669,  42  L.  R.  A.  657,  76  N.  W.  251,  and 
Leser  v.  Wagner,  120  Md.  678,  87  Atl.  1042. 


COD 


I 


NOTES 

ONTHB 


UNITED  STATES  REPORTS. 


166  UNITED  STATES. 


166  T7.  S.  1-83,  41  I*.  Ed.  897,  17  Sup.  Ot  '496,  THE  THREE  FRIENDS. 

Circuit  Court  of  Appeals .  decree  In  admiralty  is  final,  but  Supreme 
Court  may  grant  certiorari  in  exceptional  case. 

Approved  in  Hamilton-Brown  Shoe  Co.  v.  Wolf  Bros.  &  Co.,  240  U.  S. 
258,  60  L.  Ed.  634,  36  Sup.  Ct.  271,  holding  Federal  Supreme  Court 
in  reviewing  on  certiorari,  decree  entered  on  second  appeal  to  Circuit 
Court  of  Appeals,  may  rectify  errors  occurring  in  interlocutory  proceed- 
ings; Hanover  Star  Mill  Co.  v.  Metcalf,  240  U.  S.  409,  60  L.  Ed.  716, 
36  Sup.  Ct.  368,  holding  Supreme  Court  may  dismiss  appeal  for  want  of 
jurisdiction  and  consider  case  on  writ  of  certiorari;  The  Conquerer,  166 
U.  S.  114,  41  L.  Ed.  939,  17  Sup.  Ct.  511,  issue  of  mandate  by  Circuit 
Court  of  Appeals  does  not  affect  jurisdiction  on  certiorari;  Forsyth  v. 
Hammond,  166  U.  S.  511,  514,  41  L.  Ed.  1097,  1098,  17  Sup.  Ct.  667,  668, 
decree  need  not  be  final  to  support  certiorari. 

Right  to  certiorari  where  there  is  an  appeal.    Note,  50  L.  R.  A.  801. 

Forfeiture  of  Teasel  under  Revised  Statutes,  section  5283,  la  civil  suit 
in  rem,  independent  of  conviction  of  any  person. 

Approved  in  Hipolite  Egg  Co.  v.  United  States,  220  U.  S.  55,  55  L.  Ed. 
367,  31  Sup.  Ct.  364,  holding  adulterated  eggs  may  be  forfeited  in  pro- 
ceeding in  rem ;  United  States  v.  300  Cans  of  Frozen  Eggs,  189  Fed.  354, 
111  C.  C.  A.  83,  holding  libel  seeking  forfeiture  of  eggs  need  not 
allege  that  they  were  transported  for  sale. 

Belligerency  la  recognized  when  political  struggle  attains  magnitude 
affecting  interests  of  recognizing  power. 

Approved  in  O'Neill  v.  Central  Leather  Co.,  87  N.  J.  L.  556,  94  Atl. 
791,  holding  courts  will  not  inquire  into  sale  made  by  General  Villa  to 
cover  assessment  made  to  aid  in  Mexican  revolution. 
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Neutrality  law,  Bevlsed  Statutes,  section  5283,  applies  where  actual 
conflict  against  friendly  power,  though  belligerency  not  recognised. 

Approved  in  Underhill  v.  Hernandez,  168  U.  S.  253,  42  L.  Ed  457, 
18  Sup.  Ct.  85,  acknowledgment  of  belligerency  is  not  necessary  to  prove 
state  of  war. 

Miscellaneous.  Cited  in  The  Three  Friends,  85  Fed.  424,  29  C.  C.  A. 
244,  generally. 

166  T7.  8.  83-109,  41  T*  Ed.  925,  17  Sup.  Ct.  488,  BARKER  ▼.  PITTSBURGH 
ETC.  EY.  00. 

Construction  of  deeds  or  wills  which  becomes  a  role  of  property,  binds 
Federal  courts. 

Approved  in  Guffey  v.  Smith,  237  U.  S.  113,  59  L.  Ed.  864,  35  Sup.  Ct. 
526,  holding  lease  of  oil  and  gas  land  is  freehold  interest  taxable  as 
real  property;  Kuhn  v.  Fairmont  Coal 'Co.,  179  Fed- 191,  195,  66  W.  Va. 
711,  718,  102  C.  C.  A.  457,  and  Kuhn  v.  Fairmont  Coal  Co.,  215  U.  S. 
359,  54  L.  Ed.  234,  30  Sup.  Ct.  140,  both  holding  grantor  of  coal  min- 
ing rights  cannot  maintain  action  for  damages  for  failure  of  grantee  to 
leave  sufficient  support  to  overlying  surface;  Dorrance  v.  Dorrance,  227 
Fed.  687,  holding  courts  will  endeavor  to  construe  will  so  as  to  avoid 
intestacy;  Pugh  v.  Frierson,  221  Fed.  523,  137  C.  C.  A.  223,  holding 
where  land  was  devised  to  woman,  with  remainder  to  her  children, 
conveyance  by  her  and  daughter  could  not  defeat  right  of  daughter's 
children  to  remainder;  Steele  v.  Highland  Park  Mfg.  Co.,  212  Fed.  977, 
holding  where  land  was  devised  in  trust  to  grandson,  remainder  to  his 
heirs,  conveyance  by  grandson  transferred  only  life  estate;  Dickson  v. 
Wildman,  175  Fed.  583,  holding  one  conveying  "all  right,  title  and  in- 
terest" will  be  deemed  to  have  made  deed  in  fee  simple,  although  grantor 
believed  at  time  of  making  deed  that  he  only  held  life  interest ;  Tocum  v. 
Parker,  134  Fed.  213,  67  C.  C.  A.  227,  following  Missouri  rule  in  con- 
struction'of  devise;  Land  Title  etc.  Co.  v.  McCoach,  127  Fed.  383,  holding 
when  testator  bequeathed  residuary  estate  in  trust,  income  to  be  paid 
to  wife  for  life  and  thereafter  to  be  divided  between  surviving  children, 
children  took  vested  interest  in  estate  which  was  subject  to  inheritance 
tax  under  Revenue  Act  of  1898 ;  Independent  District  of  Pella  v.  Beard, 
83  Fed.  15,  following  Iowa  rule  as  to  following  trust  fund;  Low  v. 
Blackford,  87  Fed.  407,  following  North  Carolina  rule  as  to  enforcing 
mortgage  securities. 

Questions  of  State  law  as  to  which  State  court  decisions  must 
be  followed  in  actions  originating  in,  or  removed  to,  Federal 
courts.    Note,  40  L.  R.  A.  (N.  S.)  430. 

Single  State  decision,  construing  devise,  does  not  conclude  Federal 
courts,  even  between  same  parties,  unless  res  adjudicata. 

Approved  in  Messinger  v.  Anderson,  171.  Fed.  792,  96  C.  C.  A.  445, 
holding  where  Federal  court  has  followed  State,  court's  construction 
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of  will,  it  will  not  reverse  decision  because  State  court  subsequently 
rendered  contrary  opinion;  Zeiger  v.  Pennsylvania  R.  Co.,  151  Fed. 
351,  holding  statute  giving  right  of  action  for  wrongful  death  to  next 
of  kin  does  not  confer  right  on  nonresident  alien;  Davis  v.  Common- 
wealth Land  etc.  Co.,  141  Fed.  717,  718,  Federal  court  not  bound  by 
State  court's  construction  of  land  patent  made  in  suit  between  differ- 
ent parties;  dissenting  opinion  in  Hill  v.  Atlantic  etc.  R.  Co.,  143  N.  C. 
597,  9  L  R.  A.  (N.  8.)  606,  55  S.  E.  874,  majority  holding  court  will 
not  overrule  former  decision  although  same  was  probably  erroneous. 

Distinguished  in  Buchanan  v.  Denig,  84  Fed,  865,  State  rulings, 
though  not  absolutely  conclusive,  are  persuasive. 

Devise  to  "heirs"  of  living  person  is  sufficient  description, 

Approved  in  Aetna  life  Ins.  Co.  v.  Hoppin,  249  111.  414,  94  N.  E. 
672,  holding  "heirs  of  body"  is  restricted  to  lineal  descendants;  Howell 
v.  Garton,  82  Kan.  498,  108  Pac.  845,  holding  word  "heirs"  includes 
heirs  and  legatees  of  heirs. 

Extrinsic  circumstances  are  admissible  to  explain  ambiguities,  but  not 
to  control  construction, 

Approved  in  Atkins  v.  Best,  27  App.  D.  C.  152,  holding  where  devise 
is  made  by  unskilled  person,  court  will  construe  absence  of  words  to 
limitation  to  show  intent  to  convey  in  fee  simple;  BL.r  v.  Forbes, 
48  W.  Va.  212,  36  S.  E.  365,  holding  under  will  devising  realty  to 
wife  for  life  and  at  her  death  to  go  to  daughter  for  benefit  of  her 
heirs,  daughter  surviving  life  tenant  takes  property  in  fee  simple  under 
will. 

Parol  evidence  in  aid  of  construction  of  will.  Note,  Ann.  Oas. 
1915B,  21,  22. 

Validity  of  devise  over  limited  upon  indefinite  failure  of  issue. 
Note,  6  Ami.  Gas.  649. 

Validity  of  devise  over  indefinite  cessation  of  first  taker's  lineal 
descendants.    Note,  3  L.  R.  A.  (N.  8.)  1145. 

Barring  or  defeating  estates-tail  in  American  jurisdictions.    Note,, 
Ann.  Oas.  1912B,  57. 

Time  to  which  contingency  of  death  of  legatee  or  devisee  without 
child  or  issue,  upon  which  gift  conditioned  if  referable.  Note, 
25  L.  R.  A.  (N.  S.)  1064,  1114. 

Miscellaneous.  Cited  in  Stevens  v.  Nave-McCord  Mercantile  Co., 
150  Fed.  73,  80  C.  C.  A.  25,  judgment  finally  determining  particular  suit 
appealable  to  Circuit  Court  of  Appeals;  The  Ben  R.,  134  Fed.  785,  67 
C.  C.  A.  290,  decree  dismissing  proceeding  to  enforce  penalty  against 
vessel,  appealable. 
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166  U.  S.  110-136,  41  lu  Ed.  937,  17  Sup.  Ok  510,  THE  CONQUEROR. 

Supreme  Court  may  grant  certiorari  to  Circuit  Court  of  Appeals  if  Cir- 
cuit Court  record  still  there,  though  mandate  sent  down. 

Approved  in  Spencer  v.  Duplan  Silk  Co.,  191  U.  S.  532,  48  L.  Ed. 
291,  24  Sup.  Ct.  174,  reaffirming  rule;  Hamilton-Brown  Shoe  Co.  v. 
Wolf  Bros.  &  Co.,  240  U.  S.  258,  60  L.  Ed.  634,  36  Sup.  Ct.  271,  hold- 
ing Federal  Supreme  Court  in  reviewing  final  decree  may  consider 
decree  rendered  in  interlocutory  proceeding;  Hanover  Star  Mill.  Co.  v. 
Metcalf,  240  U.  S.  409,  60  L.  Ed.  716,  36  Sup.  Ct.  358,  holding  writ 
of  certiorari  will  be  allowed  before  issuance  of  final  decree  in  suit 
for  injunction;  Panama  R.  R.  Co.  v.  Napier  Shipping  Co.,  166  U.  S. 
284,  41  L.  Ed.  1005,  17  Sup.  Ct.  574,  entire  case  is  reviewable  upon 
certiorari  after  affirmance  of  final  decree;  Louisville  etc.  R.  R.  Co.  v. 
Behlmer,  169  U.  S.  648,  42  L.  Ed.  890,  18  Sup.  Ct.  503,  mandate  goes 
to  court  of  first  instance,  not  Circuit  Court  of  Appeals. 

Right  to  certiorari  where  there  is  an  appeal.    Note,  50  L.  R.  A. 
801. 

Foreign-built  pleasure  yacht,  brought  by  citizen  into  American  waters, 
is  not  dutiable. 

Approved  in  The  International,  89  Fed.  485,  32  C.  C.  A.  258  (affirm- 
ing 83  Fed:  841),  scows  and  dredges  are  free  of  duty. 

Distinguished  in  United  States  v.  Geo.  Hall  Coal  Co.,  134  Fed.  1003, 
1004,  assessing  duty  on  repairs  to  vessel  made  in  foreign  port;  In  re 
Marine  Construction  &  Dry  Dock  Co.,  130  Fed.  447,  64  C.  C.  A.  648, 
corporation  engaged  in  construction  and  repair  of  vessels,  engaged  in 
manufacturing  within  Bankruptcy  Act. 

Prima  facie  evidence  of  ownership  of  ship  from  register.    Note,  24 
E.  R.  G.  214. 

Foreign-built  vessels  can  be  used  as  American  vessels  only  by  special 
act  of  Congress. 

Approved  in  The  Alta,  148  Fed.  666,  78  C.  C.  A.  415,  vessel  not  regis- 
tered in  United  States,  though  owned  by  citizen,  subject  to  tonnage 
duty. 

Original  statute  may  be  referred  to  where  revision  is  ambiguous. 

Approved  in  Findlay  v.  United  States,  225  Fed.  350,  holding  Secre- 
tary of  Commerce  and  Labor  may  determine  whether  there  has  been 
violation  of  Passenger  Act  (Comp.  Stats.  1913,  §  10135) ;  Le  Marchal 
v.  Tegarden,  175  Fed.  691,  99  C.  C.  A.  236,  holding  where  entry  has 
been  made  on  wrong  land,  mistake  may  be  corrected  provided  rights 
of  third  parties  have  not  intervened;  People's  United  States  Bank  v. 
Goodwin,  162  Fed.  938,  holding  acts  of  Congress  incorporated  in  Revised 
Statutes  may  be  referred  to,  to  determine  construction;  Thomas  v. 
United  States,  156  Fed.  901,  17  L.  R.  A.  (N.  S.)  720,  84  C.  C.  A.  477, 
holding  "offenses  against  United  States"  are  offenses  against  laws  of 
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United  States ;  Brennan  v.  United  States,  136  Fed.  747,  69  C.  C.  A.  395, 
long  and  uniform  statutory  and  administrative  construction  of  expres- 
sion in  customs  laws,  controlling;  Schmidt  v.  United  States,  133  Fed. 
261,  66  C.  C.  A.  389,  applying  rule  to  statute  penalizing  false  testimony 
in  naturalization  proceeding;  State  v.  Lewis,  142  N.  C.  649,  9  Ann. 
Gas.  604,  7  L.  B.  A.  (N.  8.)  669,  55  S.  E.  605,  holding  indictment  for 
lynching  may  be  brought  by  jury  of  county  adjoining  that  where  crime 
committed;  dissenting  opinion  in  The  Queen,  186  Fed.  736,  108  C.  C.  A. 
595,  majority  holding  vessels  plying  between  ports  in  California  and 
ports  in  Washington  are  not  subject  to  pilotage  charges  ef  State  of 
California. 

Expired  or  repealed  statute  in  pari  materia  as  aid  to  construction 
of  statute.    Note,  Ann.  Gas.  1915B,  625. 

Customs  collector  is  not  protected  from  damages  for  seizing  vessel  for 
duties,  by  certificate  of  probable  cause. 

Approved  in  Cruikshank  v.  Bidwell,  176  U.  S.  82,  44  L.  Ed.  381,  20 
Sup.  Ct.  284,  refusing  injunction  against  customs  collector  who  refuses 
to  permit  complainant  to  take  possession  of  teas  claimed  by  collector 
to  be  impure  under  authority  of  act  of  March  2,  1897,  which  act  com- 
plainant claims  is  void;  Haymes  v.  Brown,  132  Fed.  530,  recovery  may 
be  had  against  revenue  officer  for  act  done  with  probable  cause  or  under 
proper  authority,  though  amount  payable  from  treasury. 

Demurrage  is  allowable  only  for  loss  of  actual  or  probable  profits,  not 
for  inability  to  use  pleasure  craft. 

Approved  in  The  North  Star,  140  Fed.  263,  265,  where  reasonable 
certainty  that  vessel  would  have  made  earnings  during  detention,  imma- 
terial that  owner  might  have  substituted  another  vessel;  Thompson  v. 
Winslow,  130  Fed.  1003,  agreed  rate  of  demurrage  for  class  of  vessels 
may  be  taken  as  basis;  The  Saginaw,  95  Fed.  704,  where  there  was  no 
pecuniary  loss;  Cook  v.  Packard  Motor  Car  Co.,  88  Conn.  595,  L.  R.  A. 
19150,  319,  92  Atl.  416,  holding  loss  of  rental  value  may  be  considered 
as  damages  resulting  from  collision  with  auto;  Hutchins  v.  Munn,  28 
App.  D.  C.  286,  holding  loss  of  rentals  will  be  allowed  as  damages 
for  enjoining  construction  of  house;  Southern  Ry.  Co.  v.  Melton,  133 
Ga.  294,  65  S.  E.  672,  upholding  law  imposing  penalty  of  one  hundred 
dollars  per  day  for  failure  to  furnish  freight-cars. 

Distinguished  in  The  Loch  Trool,  150  Fed.  431,  demurrage  refused 
because  of  unnecessary  delay  in  making  repairs. 

Measure  of  damages  for  damage  to  pleasure  automobile.    Note, 
L.  R.  A.  1915C,  321. 

Damages  for  detention  are  best  estimated  from  value  of  charter,  or 
vessel's  utility  to  owner. 

Approved  in  The  A.  A.  Raven,  231  Fed.  388,  holding  wages  paid  to 
seamen  while  dredge  was  out  of  commission  are  properly  recoverable 
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as  damages;  The  A.  A.  Raven,  222  Fed,  961,  holding  damages  to  dredge 
will  not  authorize  recovery  of  amount  due  to  loss  resulting  from  in- 
terrupting of  harbor  improvements;  The  North  Star,  151  Fed.  175, 
80  C.  C.  A.  536,  holding  evidence  that  there  was  opportunity  for  ves- 
sel's employment  may  be  considered  as  proof  of  damages;  CricMeld  v. 
Julia,  147  Fed.  72,  77  C.  C.  A.  297,  where  corporation  purposely  re- 
frained from  issuing  preferred  stock,  value  of  such  stock  determinable 
from  its  assets  and  activities;  The  William  H.  Bailey,  103  Fed.  799, 
holding  book  entries  to  show  earnings  of  vessel  prior  to  collision  are 
not  admissible  because  not  authenticated  as  original  entries ;  The  Provi- 
dence, 98  Fed.  136,  38  C.  C.  A.  670,  holding  fact  that  there  is  no  means 
by  which  to  determine  charter  value  of  vessel  injured  by  collision,  or 
that  owner  has  another  vessel  by  which  she  is  at  once  replaced,  does 
not  prevent  allowance  of  damages  on  basis  of  average  earnings  where 
she  would  have  been  engaged  in  regular  trips. 


Damages  for  vessel's  detention,  baaed  on  mere  opinion  unfortified  Ivy 
data,  are  too  conjectural.  * 

Approved  in  Hahlo  v.  Benedict,  216  Fed.  307,  308,  132  C.  C.  A. 
447,  allowing  demurrage  for  failure  to  deliver  yacht  at  expiration  of 
charter  period;  The  Colombia,  197  Fed.  663,  664,  holding  damages  will 
not  be  allowed  for  delay  in  making  repairs  where  no  charter  awarded 
vessel;  Societe*  Des  Voiliers  Francais  v.  Oregon  etc.  Nav.  Co.,  178  Fed. 
333,  holding  where  earning  capacity  can  be  ascertained,  it  may  be  fol- 
lowed in  determining  damages;  The  Marie  Palmer,  173  Fed.  571,  hold- 
ing measure  of  damage  is  difference  between  appraised  value  and 
amount  brought  at  sale  after  collision;  The  Mary  N.  Bourke,  135  Fed. 
899,  no  evidence  of  vessel's  probable  earnings;  Fisk  v.  New  York,  119 
Fed.  256,  holding  demurrage  not  recoverable  for  time  required  to  make 
repairs  on  pleasure  yacht,  made  necessary  by  collision,  where  no  actual 
pecuniary  loss  is  shown. 

Evidence  of  experts  is  admissible  to  prove  damages  for  detention  of 
vessel,  but  Admiralty  Court  may  exercise  independent  judgment. 

Approved  in  Clark  Hardware  Co.  v.  Sauve,  220  Fed.  103,  holding 
court  may  exercise  independent  judgment  as  to  amount  probably  recov- 
erable in  sale  of  property;  In  re  Iron  Clad  Mfg.  Co.,  215  Fed.  880, 
132  C.  C.  A.  11,  holding  appellate  court  will  not  correct  allowance  to 
attorney  unless  there  is  plain  error;  Chicago  etc.  Ry.  Co.  v.  Moore,  166 
Fed.  666,  668,  23  L.  R.  A.  (N.  S.)  962,  92  C.  C.  A.  357,  holding  jurors 
may  exercise  independent  judgment  as  to  use  of  reasonable  care;  dim- 
ming v.  Baker  &  Hamilton,  144  Fed.  398,  75  C.  C.  A.  373,  applying 
principle  in  considering  patent  infringement;  Denison  v.  Shawmut  Min. 
Co.,  135  Fed.  865,  jury  not  bound  by  opinions  of  experts  as  to  market 
value  of  coal  at  mine  ;*  Lafayette  Bridge  Co.  v.  Olsen,  108  Fed.  340, 
54  L.  R.  A.  33,  47  C.  C.  A.  367,  holding  in  action  for  death  of  servant 
caused  by  alleged  defect  in  plank,  jury  not  restricted  to  opinions  of 
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experts  but  may  use  own  experience  and  knowledge  of  lumber  in  con- 
nection with  inspection  of  exhibit;  iLaflin  v.  Shackleford,  98  Fed.  374, 
39  C.  C.  A.  102,  holding  expert  evidence  is  admissible  in  action  for 
value  of  attorney's  service;  Overweight  etc.  Elev.  Co.  v.  Improved 
Order  Red  Men's  Hall  Assn.,  94  Fed.  160,  36  C.  C.  A.  125,  court  need 
not  accept  expert's  opinion  of  equivalents;  Andrews  v.  Frierson,  144 
Ala.  476,  39  South.  513,  unimpeached  expert  opinion  evidence  as  to 
value  of  auctioneer's  services  not  binding;  Cleveland  v.  Wheeler,  8  Ala. 
App.  647,  62  South.  310,  holding  court  may  instruct  jury  to  consider 
their  own  personal  experience  on  subject;  Alabama  Great  Southern 
R.  Co.  v.  McKenzie,  139  Ga.  414,  45  L.  R.  A.  (N.  S.)  18,  77  S.  E.  649, 
applied  in  action  for  damages  to  shipment  of  fruit;  Chicago  etc.  Ry. 
Co.  v.  Wysor  Land  Co.,  163  Ind.  292,  69  N.  E.  547,  jury  not  bound  by 
opinions  of  witnesses  as  to  land  values;  Carscallen  v.  Coeur  D'Alene 
etc.  Transp.  Co.,  15  Idaho,  452,  457,  16  Ann.  Gas.  544,  98  Pac.  624,  626, 
holding  competency  of  expert  witnesses  is  to  be  determined  by  court; 
Pinnell  v.  Kelly,  54  Ind.  App.  70,  99  N.  E.  776,  holding  jurors  may  be 
instructed  to  decide  case  regardless  of  expert* testimony;  Kingsbury  v. 
Joseph,  94  Mo.  App.  305,  68  S.  W.  95,  holding  triers  of  facts  not  bound 
by  testimony  of  experts  as  to  their  opinions  of  value;  Davis  v.  School 
Dist.,  84  Neb.  864,  122  N.  W.  40,  applying  rule  to  expert  testimony 
regarding  value  of  services  of  architect;  People  v.  State  Board  of  Tax 
Commrs.,  212  N.  Y.  485,  106  N.  E.  329,  holding  court  may  disregard 
witnesses',  opinions  as  to  value  of  railroad  franchise;  C.  W.  Hahl  & 
'Co.  v.  Southland  Immigration  Assn.,  53  Tex.  Civ.  600,  116  S.  W.  836, 
holding  where  no  evidence  offered  as .  to  reasonable  value  of  services, 
jury  may  estimate  same;  Maas  v.  Chicago  etc.  Ry.  Co.,  156  Wis.  46, 
145  N.  W.  176,  holding  in  action  for  value  of  goods  lost  in  transit, 
where  there  was  opinion  evidence  as  to  its  value,  court  cannot  direct 
verdict  for  lowest  estimate;  Bucher  v.  Wisconsin  Central  Ry.  Co.,  139 
Wis.  606,  120  N.  W.  521,  holding  where  subject  is  of  great  doubt  and 
difficulty,  testimony  of  experts  will  be  given  little  weight;  Ladd  v. 
Witte,  116  Wis.  42,  92  N.  W.  368,  applying  rule  in  action  by  physician 
for  value  of  services;  dissenting  opinion  in  Downing  v.  Farmers'  Mut. 
Fire  Ins.  Co.,  158  Iowa,  13,  138  N.  W.  922,  majority  holding  it  is  error 
to  instruct  jury  to  consider  their  own  personal  observations  and  ex- 
periences. 

Weight  of  uncontradicted  testimony.    Note,  4  Ann.  Gas.  982,  986. 

Conclusiveness  of  expert's  testimony.    Note,  42  L.  R.  A.  753,  764, 
770. 

Commission's  findings  as  to  charges  for  keeping  vessel,  detained  by  col- 
lector, not  disturbed  on  appeal. 

Approved  in  Compagnia  La  Flecha  v.  Brauer,  168  U.  S.  123,  42  L.  Ed. 
406,  18  Sup.  Ct.  17,  conclusions  of  fact  are  reversed  only  upon  clear 
evidence  of  error;  Pioneer  Fuel  Co.  v.  McBrier,  84  Fed.  500,  28  C.  C.  A. 
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466,  inadequacy  of  damages  awarded  must  be  clear;  United  States  v. 
Beaty,  198  Fed.  292,  holding  opinion  of  commissioners  as  to  damages 
will  not  be  disturbed  by  opinion  evidence;  In  re  Scott,  99  Fed.  407, 
holding  bankruptcy  receiver  is  entitled  to  allowance  out  of  estate  for 
personal  services  in  preservation  of  property  of  bankrupt. 

Ship  retaining  its  character  as  such  after  becoming  unseaworthy. 
Note,  24  E.  R.  0.  199. 

Miscellaneous.  Cited  in  The  Norwood,  215  Fed.  657,  discussing  lia- 
bility of  vessel  for  collision;  Di  Palma  v.  Weinman,  16  N.  M.  313,  121 
Pac.  41,  discussing  competency  of  expert  witness. 

166  U.  8.  136-138,  41  L.  Ed.  948,  17  Sup.  Ot.  622,  IN  BE  ALU 

Prohibition  may  be  denied  where  there  is  remedy  by  appeal  or  juris- 
diction is  doubtful,  or  where  application  is  by  a  stranger. 

Approved  in  Curtis  v.  Cornish,  109  Me.  389,  84  Atl.  801,  holding 
justices  of  Supreme  Court  cannot  act  on  board  to  inquire  into  corrupt 
practices. 

Writ  of  prohibition.    Note,  111  Am.  St.  Rep.  955,  960. 

Prohibition  as  a  process  for  review  and  correction  of  errors.  Note, 
1  Ann.  Gas.  714. 

Prohibition  to  restrain  court  from  interfering  with  or  entertaining 
suit  where  court  of  concurrent  jurisdiction  has  assumed  cognizance 
thereof.    Note,  14  Ann.  Gas.  207. 

Miscellaneous.  Cited  in  Ex  parte  Perth  Amboy  Dry  Dock  Co.,  210 
U.  S.  431,  52  L.  Ed.  1135,  28  Sup.  Ct.  762,  dismissing  petition  on  author- 
ity of  principal  case. 

166  U.  S.  138-142,  41  L.  Ed.  949,  17  Sup.  Ot.  525,  ALLEN  v.  CtEOBOIA. 

Supreme  Court  interferes  with  State  court,  for  denial  of  due  process, 
only  if  fundamental  rights  denied. 

Approved  in  Rogers  v.  Peck,  199  U.  S.  434, 50  L.  Ed.  260,  26  Sup.  Ct.  87, 
reaffirming  rule;  Jordan  v.  Massachusetts,  225  U.  S.  174, 56  L.  Ed.  1041, 
32  Sup.  Ct.  651,  holding  due  process  not  denied  because  State  required  to, 
prove  sanity  of  juror  by  preponderance  of  evidence ;  Waters-Pierce  Oil  Co. 
v.  Texas,  212  U.  S.  107, 58  L.  Ed.  429, 29  Sup.  Ct.  220,  holding  imposition 
of  fine  for  violation  of  anti-trust  law  is  not  taking  of  property  without 
due  process;  Twining  v.  New  Jersey,  211  IT.  S.  Ill,  53  L.  Ed.  Ill,  29 
Sup.  Ct.  14,  holding  exemption  from  self-incrimination  is  not  safe- 
guarded as  against  State  action;  Qlidden  v.  Harrington,  189  U.  S.  259, 
47  L.  Ed.  801,  23  Sup.  Ct.  576,  upholding  Massachusetts  statute  providing' 
for  assessment  of  personal  property  taxes  to  true  owner,  and  providing 
for  notice  by  posting  before  making  assessment,  and  making  assess- 
ment conclusive  if  owner  fail  to  make  return;  Gallup  v.  Schmidt,  183 
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U.  S.  307,  46  L.  Ed.  213,  22  Sup.  Ct.  164,  denying  jurisdiction  to  review 
method  of  assessing  State  taxes  where  it  was  approved  by  State  courts ; 
Wilson  v.  North  Carolina,  169  U.  S.  593,  42  L.  Ed.  870,  18  Sup.  Ct.  438, 
122  N.  C.  1108d,-  upholding  suspension  of  railroad  commissioner; 
Hawkins  v.  Roberts,  122  Ala.  149,  27  South.  332,  holding  abolishment 
by  legislature  of  office  created  by  it,  which  necessarily  results  in  de- 
priving incumbent  of  such  office,  is  not  taking  of  property  without  due 
process ;  Frank  v.  State,  142  Ga.  748,  L.  R.  A.  1915D,  817,  83  S.  E.  649, 
holding  absence  of  accused  at  rendition  of  verdict  must  be  complained 
of  on  motion  for  new  trial;  Ex  parte  Martinez,  66  Tex.  Cr.  9, 145  S.  W. 
963,  upholding  right  of  judge  to  hold  special  term  of  court;  Ex  parte 
Martinez,  66  Tex.  Cr.  69,  145  S.  W.  994,  holding  indictment  is  not  void 
because  defendant  was  not  present  in  county  when  indicted. 

Distinguished  in  Hovey  v.  Elliott,  167  U.  S.  443,  42  L.  Ed.  230,  17 
Sup.  Ct.  854,  contempt  does  not  justify  striking  out  defense  and  judg- 
ment pro  confesso;  In  re  McKee,  19  Utah,  237,  57  Pac.  25,  trials  must  be 
according  to  State's  prescribed  procedure. 

Court's  dtemJual  of  wilt  of  error,  after  prisoner's  escape,  is  not  denial 
of  due  process. 

Approved  in  Alday  v.  State,  51  Ariz.  335, 138  Pac.  1043,  applying  prin- 
ciple ;  Campbell  v.  Justices  of  Superior  Court,  187  Mass.  512,  69  L.  R.  A. 
311,  73  N.  E.  660,  plaintiff  in  equity  in  contempt  has  no  absolute  right 
to  proceed  with  trial ;  Belcher  v.  State,  9  Okl.  Cr.  53,  130  Pac.  517,  hold- 
ing where  accused  is  again  brought  within  jurisdiction,  court  need  not 
set  aside  its  order  dismissing  appeal;  Jones  v.  Jones,  75  Wash.  58,  134 
Pac.  531,  holding  flight  of  prisoner  acts  as  waiver  of  right  of  appeal. 

Escape  of  person  convicted  of  crime  as  affecting  his  proceedings 
for  review.    Note,  3  Ann.  Gas.  512. 

Effect  of  escape  on  appeal  from  conviction.   Note,  26  L.  R.  A.  (N.  S.) 
922,  924. 

Miscellaneous.  Cited  in  Filler  v.  Steele,  241  U.  S.  648,  60  L.  Ed. 
1220,  36  Sup.  Ct.  550,  affirming  judgment  on  authority  of  principal 
case ;  Boyd  v.  Texas,  209  U.  S.  539,  52  L.  Ed.  917,  28  Sup.  Ct.  570,  dis- 
missing for  want  of  jurisdiction. 

166  U.  S.  143-150,  41  L.  Ed.  951,  17  Sup.  Ok  523,  GRAND  LODGE  F.  &  A. 
MASONS  v.  NEW  ORLEANS. 

Tax  exemption  requires  consideration  to  be  a  valid  contract;  pledge 
of  masonic  revenues  to  charity  is  not  such  consideration,  hence  exemption 
is  mere  revocable  gratuity. 

Approved  in  Houghton  v.  Payne,  194  U.  S.  99,  48  L.  Ed.  891,  24  Sup. 
Ct.  590,  no  contract  impaired  by  revoking  grant  to  periodical  of  second- 
class  mail  privileges ;  Stanislaus  Co.  v.  San  Joaquin  etc.  Irr.  Co.,  192  U.  S. 
209,  48  L.  Ed.  411,  24  Sup.  Ct.  244,  holding  California  Water  Act  of 
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1862,  providing  that  supervisors  should  regulate  water  rates  hut  could 
not  reduce  them  below  certain  rate,  is  not  contract  with  water  com- 
panies ;  Wisconsin  &  M.  Ry.  Co.  v.  Powers,  191  U.  S.  385,  48  L.  Ed.  281, 
24  Sup.  Ct.  107,  holding  provision  in  general  tax  law  that  railroads  there- 
after building  and  operating  road  north  of  certain  parallel  shall  be 
exempt  from  tax  for  ten  years,  unless  gross  earnings  exceed  certain  sum, 
is  not  contract ;  Miller  v.  Hageman,  114  Iowa,  198,  86  N.  W.  282,  holding 
exemption  in  statute  providing  that  in  cities  of  certain  classes,  when- 
ever property  is  assessed  for  street  improvements  it  is  thereby  exempt 
from  general  road  tax,  was  not  preserved  by  Code  1897,  §  51 ;  St.  Anna's 
Asylum  v.  Parker,  109  La.  599,  33  South.  616,  holding  tax  exemption 
contained  in  charter  granted  under  Constitution  of  1845  was  validly 
granted  in  statute  under  usual  title  to  incorporate  an  asylum;  Female 
Orphan  Society  v.  Board  of  Assessors,  109  La.  541,  33  South.  593,  hold- 
ing tax  exemption  granted  to  charitable  organization  by  legislative  enact- 
ment is  repealed  by  Constitution  of  1879,  in  so  far  as  relates  to  property 
leased  out  for  revenue  purposes;  State  v.  Board  of  Assessors,  52 
La.  Ann.  234,  26  South.  877,  determining  taxability  of  orphan  asylum; 
Baltimore  etc.  Ry.  Co.  v.  Wicomico  Co.,  103  Md.  291,  63  Ati.  683,  pur- 
chaser of  railroad  at  mortgage  sale  does  not  acquire  its  immunity  from 
taxation;  Manistee  etc.  R^R.  Co.  v.  Commissioner  of  Railroads,  118 
Mich.  351,  76  N.  W.  634,  Laws  of  1891,  1893,  exempting  railroads,  are 
repealable;  Qleason  v.  Wood,  28  Okl.  509,  114  Pac.  736,  and  Allen  v. 
Trimmer,  45  Okl.  102, 144  Pac.  801,  both  holding  land*  allotted  to  freed- 
men  of  Chickasaw  Nation  were  subject  to  taxation  by  State  of  Okla- 
homa; Caverly-Gould  Co.  v.  Village  of  Springfield,  83  Vt.  399,  76  AtL 
40,  holding  town  might  extend  tax  exemption  to  businesses  locating  in 
town ;  Powers  v.  Detroit  etc.  Ry.  Co.,  201  U.  S.  557,  50  L.  Ed.  865,  26 
Sup.  Ct.  556,  arguendo. 

Distinguished  in  City  Ry.  Co.  v.  Citizens'  R.  R.  Co.,  166  U.  S.  567, 
41  L.  Ed.  1117,  17  Sup.  Ct.  656,  continued  operation  of  street  rail- 
road may  constitute  consideration  for  franchise  extensions. 

Use  of  property  of  religious,  charitable  or  educational  institution 
as  affecting  right  to  exemption  from  taxation.  Note,  50  L.  R.  A. 
(N.  S.)  1214. 

166  U.  8.  150-170,  41  L.  Ed  963,  17  Sup.  Ct.  632,  HENDERSON  BRIDGE 
CO.  v.  KENTUCKY. 

Bridge  franchise  from  State  may  properly  be  included  in  taxable  assets. 
Approved  in  Owensboro  Nat.  Bank  v.  Owensboro,  173  U.  S.  671, 
672,  683,  48  L.  Ed.  854,  858,  19  Sup.  Ct.  539,  543,  annulling  Kentucky 
tax  on  national  banks;  Keokuk  etc.  Bridge  Co.  v.  Illinois',  175  U.  S. 
632,  44  L.  Ed.  302,  20  Sup.  Ct.  207,  upholding  tax  on  stock  of  interstate 
bridge  company;  United  States  v.  Hopkins,  82  Fed.  538,  annulling  laws 
of  stockyard  association  handling  cattle  from  several  States;  Taylor  v. 
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Louisville  etc.  R.  R.  Co.,  88  Fed.  361,  31  C.  C.  A.  537,  market  value  of 
stock  and  bonds  is  relevant  in  assessing  railroad;  Liverpool  etc.  Ins.  Co. 
v.  Board  of  Assessors,  51  La.  Ann.  1034,  72  Am.  St.  Rep.  489,  46  L.  R.  A. 
527,  25  South.  972,  franchise  is  taxable  at  situs  of  owner's  domicile; 
Bank  of  Kentucky  v.  Stone,  88  Fed.  395,  exemption  from  taxation  in- 
cludes tax  provided  by  Kentucky  act  of  1892 ;  First  Nat.  Bank  v.  Stone, 
88  Fed.  411,  upholding  Kentucky  tax  law  of  1892  applied  to  national 
banks;  State  ex  rel.  Taylor  v.  Missouri  Pac.  Ry.  Co.,  76  Kan.  504,  92 
Pac.  619,  sustaining  authority  of  board  of  railroad  commissioners  of 
State  of  Kansas;  Louisville  etc.  R.  Co.  v.  City  of  Henderson,  154  Ky. 
579,  157  S.  W.  1107,  holding  franchise  tax  is  tax  on  intangible  assets  of 
corporation;  Commonwealth  v.  Louisville  Gas  Co.,  135  Ky.  329,  122 
S.  W.  166,  holding  tax  imposed  on  foreign  corporations  was  franchise 
tax  and  not  privilege  tax;  Louisville  etc.  R.  Co.  v.  Central  Stockyards 
Co.,  133  Ky.  187,  97  S.  W.  792,  holding  State  could  require  exchange  of 
cars  at  points  of  physical  connection;  Southern  Ry.  Co.  v.  Coulter,  113 
Ky.  668,  68  S.  W.  874,  railroad  franchise  taxable;  Louisville  Tobacco 
Warehouse  Co.  v.  Commonwealth,  106  Ky.  167,  57  L.  R.  A.  38,  49  S.  W. 
1070  (see  dissenting  opinion  in  20  Ky.  Law  Rep.  1047,  48  S.  W.  424), 
holding  private  trading  corporation  need  not  make  report  to  auditor  as 
basis  for  ascertainment  of  and  tax  upon  its  franchise;  Louisville  etc. 
Ferry  Co.  v.  Commonwealth,  104  Ky.  736,  47  S.  W.  879,  upholding  Ky. 
Stats.,  §§  4077,  4078,  requiring  corporations  exercising  special  privileges 
to  make  statement  to  auditor  containing  information  from  which  fran- 
chise may  be  assessed ;  Metropolitan  Life  Ins.  Co.  v.  Board  of  Assessors, 
115  La.  706,  116  Am.  St.  Rep.  179,  9  L.  &.  A.  (N.  S.)  1240,  39 
South.  849,  holding  State  might  tax  notes  used  as  money  by  foreign  cor- 
porations; Detroit  Citizens'  St.  R.  R.  Co.  v.  Common  Council  of  Detroit, 
125  Mich.  692  (see  85  N.  W.  103),  determining  method  of  taxing  street 
railways;  Hawkins  v.  Smith,  242  Mo.  695,  147  S.  W.  1043,  upholding 
law  making  mine  owners  liable  for  injuries  to  employees;  Western 
Union  Tel.  Co.  v.  Omaha,  73  Neb.  537,  103  N.  W.  87,  holding  gross  re- 
ceipts cannot  be  considered  alone  in  determining  value  of  franchise ;  In  re 
Indian  Territory  Illuminating  Oil  Co.,  43  Okl.  315,  142  Pac.  1000,  hold- 
ing foreign  corporation  is  not  exempt  from  taxation  because  Federal 
government  happens  to  deal  with  it;  Ridpath  v.  Spokane  County,  23 
Wash.  439,  63  Pac.  262,  holding  all  property  of  domestic  corporations, 
being  assessable  for  taxation  as  property  of  corporation  itself,  shares 
held  by  individuals  cannot  be  assessed  against  them  personally ;  Coulter  v. 
Louisville  Bridge  Co.,  114  Ky.  47,  70  S.  W.  30,  arguendo. 

Taxation  of  corporate  franchises.    Note,  57  L.  R.  A.  56,  79,  80,  94, 
108. 

Tax  on  capital  stock  of  corporations.    Note,  58  L.  R.  A.  514,  529, 
558,  559,  577. 

Constitutional  equality  as  to  corporate  taxation.    Note,  60  L.  R.  A. 
851. 
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Tax  on  Interstate  bridge  franchise  la  not  on  commerce,  though,  affected 
by  amount  of  tolls  received. 

Approved  in  Louisville  &  N.  R.  R.  Co.  v.  Kentucky,  183  U.  S.  519, 
46  L.  Ed.  805,  22  Sup.  Ct.  102,  holding  Ky.  Const.,  §  218,  providing 
for  penalty  for  charging  more  for  short  than  for  long  haul  does  not 
contravene  commerce  power;  Thomas  v.  Gay,  169  U.  S.  274,  42  L.  Ed.  744, 
18  Sup*  Ct.  343,  upholding  tax  on  cattle  in  unorganized  counties; 
Keokuk  etc.  Bridge  Co.  v.  Illinois,  175  U.  S.  632,  44  L.  Ed.  802,  20  Sup. 
Ct.  207,  upholding  tax  on  stock  of  interstate  bridge  company;  United 
States  v.  Hopkins,  82  Fed.  540,  annulling  laws  of  stockyard  association 
handling  cattle  from  several  states;  McKinney  v.  Landon,  209  Fed.  308, 
126  C.  C.  A.  226,  holding  receiver  may  be  appointed  for  foreign 
corporation  violating  anti-trust  laws ;  Southern  Ry.  Co.  v.  Railroad  Com- 
mission, 179  Ind.  34,  37,  100  N.  E.  341,  342,  holding  Safety  Appliance 
Act  (U.  S.  Comp.  Stats.  1909,  §1143),  applies  to  intrastate  trains; 
Kansas  City  etc.  Ry.  Co.  v.  Sessions,  95  Kan.  269, 147  Pac.  794,  holding 
State  may  impose  tax  on  franchise  based  on  amount  of  capital  stock; 
Commonwealth  v.  Lee  Line  Co.,  159  Ky.  479,  167  S.  W.  410,  holding 
transportation  company  engaged  in  commerce  along  Ohio  and  Mississippi 
Rivers  is  not  subject  to  State  taxation;  Louisville  etc.  Ferry  Co.  v. 
Commissioners  of  Kentucky,  108  Ky.  725,  57  S.  W.  626,  holding  fact  that 
Kentucky  ferry  company,  domiciled  in  Kentucky,  is  engaged  in  inter- 
state commerce  does  not  deprive  Kentucky  of  right  to  tax  its  franchise; 
State  ex  rel.  McCue  v.  Northern  Pac.  Ry.  Co.,  19  N.  D.  56,  25  L.  E.  A. 
(N.  S.)  1001,  120  N.  W.  874,  holding  State  can-regulate  intrastate  rail- 
road rates;  State  v.  Chicago  etc.  Ry.  Co.,  136  Wis.  411,  19  L.  R.  A. 
(N.  S.)  826,  117  N.  W.  688,  holding  State  could  regulate  hours  of  em- 
ployment of  telegraph  operators;  dissenting  opinion  in  Louisville  &  N. 
R.  R.  Co.  v.  Eubank,  184  U.  S.  48,  46  L.  Ed.  425,  22  Sup.  Ct.  285,  majority 
holding  Ky.  Const.,  §  218,  prohibiting  charging  of  more  for  short  than 
for  long  haul,  is  void  in  so  far  as  it  affects  interstate  commerce. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  E.  A. 
658,  675,  677. 

State  cannot  tax  gross  earnings  of  domestic  corporation,  derived  from 
Interstate  commerce. 

Approved  in  dissenting  opinion  in  Adams  Express  Co.  v.  Kentucky, 
166  U.  S.  184,  41  L.  Ed.  965,  17  Sup.  Ct.  532,  majority  upholding  tax  of 
corporate  stock  based  on  ratio  of  local  to  whole  property. 

Miscellaneous.  Cited  in  Kentucky  v.  Powers,  139  Fed.  490,  practice 
to  take  writ  of  error  to  Supreme  Court  of  the  United  States  from  Ken- 
tucky Court  of  Appeals ;  Metropolitan  Life  Ins.  Co.  v.  Board  of  Assessors, 
115  La.  706,  39  South.  849,  foreign  corporation  taxable  for  privilege  of 
doing  business  in  State. 
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166  XT.  8.  171-185,  41  I*  Ed.  960,  17  Sop.  Ot.  527,  ADAMS  EXPRESS  00, 
▼.  KENTUCKY. 

Taxation  of  intangible  corporate  property  by  Kentucky  act  of  1894, 
proportioned  on  mileage,  etc.,  Infringes  no  Federal  provision. 

Approved  in  In  re  Assessment  of  Western  Union  Tel.  Co.,  35  Okl.  630, 
130  Pac.  567,  applying  principle;  Galveston  etc.  Ry.  Co.  v.  Texas,  210  U.  S. 
225,  52  L.  Ed.  1087,  28  Sup.  Ct.  638,  holding  State  cannot  tax  gross 
receipts  where  part  of  same  come  from  interstate  commerce;  Fargo  v. 
Powers,  220  Fed.  711,  holding  foreign  and  ocean-going  mileage  need 
not  be  considered  in  proportioning  tax ;  Louisville  etc.  R.  Co.  v.  Bosworth, 
209  Fed.  428,  holding  words  "capital  stock"  includes  tangible  and  in- 
tangible property;  Louisville  etc.  R.  Co.  v.  Railroad  Commission,  196 
Fed.  823,  holding  franchise  may  be  included  in  determining  value  of 
railroad  franchise;  Coulter  v.  Weir,  127  Fed.  907,  62  C.  C.  A.  429,  up- 
holding Ky.  Stats.  1903,  §  4077  et  seq.,  imposing  alleged  franchise  tax 
on  corporations  which  in  effect  is  but  tax  on  tangible  property  of  cor- 
poration; Crocker  v.  Scott,  149  Cal.  583,  87  Pac.  105,  upholding  right  of 
State  to  tax  shares  of  national  banks ;  Bank  of  California  v.  San  Fran- 
cisco, 142  Cal.  283,  75  Pac.  835,  upholding  assessment  of  banking  cor- 
poration by  deducting  tangible  property  of  corporation  from  market 
value  of  its  shares  and  taking  fraction  over  twenty-five  per  cent  of 
difference  as  value  of  franchise;  Wright  v.  Union  Tank  Line  Co.,  143 
Qa.  772,  85  S.  E.  997,  holding  tax  on  car  equipment  may  be  determined 
on  track-mileage  basis ;  In  re  Union  Tank  Line  Co.,  204  111.  350,  68  N.  E. 
505,  holding  cars  of  foreign  tank  corporation  having  principal  office  in 
another  State  which  are  merely  in  transit  in  Illinois  for  purpose  of 
bringing  merchandise  from  another  State  are  not  taxable  by  Illinois; 
Louisville  Tobacco  Warehouse  Co.  v.  Commonwealth,  106  Ky.  168,  57 
L.  R  A.  33,  49  S.  W.  1070  (see  dissenting  opinion  in  20  Ky.  Law  Rep. 
1047,  48  S.  W.  424),  holding  private  trading  corporation  need  not  make 
report  to  auditor  as  basis  for  ascertainment  of  and  tax  upon  its  fran- 
chise; Detroit  Citizens'  St.  Ry.  Co.  v.  Common  Council  of  Detroit,  125 
Mich.  692  (see  85  N.  W.  103),  determining  method  of  taxing  street 
railroads;  State  v.  Western  Union  Tel.  Co.,  96  Minn.  22, -104  N.  W. 
571,  upholding  tax  on  tangible  and  intangible  property  of  telegraph 
company  as  a  system;  Western  Union  Telegraph  Co.  v.  City  of  Omaha, 
73  Neb.  536,  103  N.  W.  87,  holding  gross  receipts  alone  cannot  be  con- 
sidered in  determining  amount  of  tax;  State  v.  Wells,  Fargo  &  Co.,  38 
Nev.  528,  535,  536,  537,  150  Pac.  842,  844,  upholding  tax  on  intangible 
property  of  express  company;  West  Shore  R.  Co.  v.  State  Board  of 
Assessors,  82  N.  J.  L.  39,  81  Atl.  352,  holding  value  of  tangible  property 
is  to  be  deducted  in  determining  value  of  franchise;  Minneapolis  etc. 
Ry.  Co.  v.  Oppegard,  18  N.  D.  8,  118  N.  W.  832,  holding  "roadbed" 
includes  sidetracks  and  turnouts ;  Southern  Express  Co.  v.  Patterson,  122 
Tenn.  291, 123  S.  W.  356,  holding  State  must  fix  situs  of  intangible  prop- 
erty before  it  may  tax  same;  Ridpath  v.  Spokane  County,  23  Wash.  439, 
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63  Pac.  262,  holding  all  property  of  domestic  corporations,  being  assess- 
able for  taxation  as  property  of  corporation  itself,  shares  held  by 
individuals  cannot  be  assessed  against  them  personally;  Owensboro  Nat. 
Bank  v.  Owensboro,  173  U.  S.  670,  672,  674,  43  L.  Ed.  854,  855, 19  Sup. 
Ct.  539,  annulling  Kentucky  tax  on  national  banks;  Bank  of  Kentucky 
v.  Stone,  88  Fed.  395,  exemption  from  taxation  includes  tax  provided  by 
Kentucky  act  of  1892 ;  Thomas  v.  Cincinnati  etc.  Ry.  Co.,  93  Fed.  591, 
construing  lessee's  stipulation  to  pay  taxes;  State  v.  Stephens,  146  Mo. 
681,  69  Am,  St.  Rep.  636,  48  S.  W.  934,  cars  in  transit  through  State 
are  not  taxable ;  First  Nat.  Bank  v.  Stone,  88  Fed.  411,  upholding  Ken- 
tucky tax  law  of  1892,  as  applied  to  national  banks ;  Fargo  v.  Hart,  193 
U.  S.  496,  48  L.  Ed.  764,  24  Sup.  Ct.  498,  arguendo. 

Distinguished  in  Western  Union  Tel.  Co.  v.  Missouri  ex  rel.  Gottlier, 
190  U.  S.  425,  47  L.  Ed.  1121,  23  Sup.  Ct.  734,  upholding  State  tax  on 
property  within  State  belonging  to  foreign  telegraph  company,  value  of 
which  determined  by  regarding  it  as  part  of  system  operated  in  other 
States;  Commonwealth  v.  Lee  Line  Co.,  159  Ky.  478,  479,  167  S.  W. 
410,  holding  company  engaged  in  commerce  along  Ohio  and  Mississippi 
Rivers  is  not  subject  to  State  tax. 

Taxation  of  franchises.    Note,  131  Am.  St.  Rep.  870. 

Propriety  of  using  mileage  basis  in  assessing  value  of  franchise 
of  common  carrier.    Note,  Ann.  Oas.  1914B,  199. 

Taxation  of  corporation  franchises.    Note,  67  L.  R.  A.  52,  93,  103, 
108. 

Tax  on  capital  stock  of  corporations.    Note,  58  L.  R.  A.  558. 

Constitutional  equality  as  to  corporate  taxation.    Note,  60  L.  R.  A 

339,  354,  373. 
Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  R.  A 

642. 

166  TJ.  S.  186-225,  41  L.  Ed.  965,  17  Sup.  Ct.  604,  ADAMS  EXPRESS  00. 

V.  OHIO  STATE  AUDITOR. 

State  tax,  in  effect  taxing  privilege  of  carrying  on  interstate  com- 
merce, is  void. 

Approved  in  Commonwealth  v.  Lee  Line  Co.,  159  Ky.  478,  167  S.  W. 
410,  holding  company  operating  on  Ohio  and  Mississippi  Rivers  is  not 
subject  to  State  taxation;  Helena-Glendale  Ferry  Co.  v.  State,  101 
Miss.  72,  Ann.  Gas.  1914S,  682,  57  South.  364,  holding  State  cannot  tax 
company  operating  ferry  across  river  between  two  States;  Western 
Union  Tel.  Co.  v.  Lakin,  53  Wash.  329,  332,  17  Ann.  Oas.  718,  101  Pac 
1095,  1097,  holding  franchise  given  to  telegraph  companies  to  use  roads 
is  not  taxable  by  State. 

Restriction  on  State's  interference  with  commerce  does  not  abridge 
right  to  tax  its  Instrumentalities. 
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Approved  in  United  States  Express  Co.  v.  Minnesota,  223  U.  S.  347, 
56  L.  Ed.  466,  32  Sap.  Ct.  211,  holding  revenue  received  from  ship- 
ments made  wholly  within  State  may  be  included  in  gross  receipts; 
Chicago  etc.  Ry.  Co.  v.  Babcock,  204  U.  S.  597,  598,  51  L.  Ed.  640,  27 
Sup.  Ct.  326,  holding  State  may  tax  portion  of  interstate  railroad  within 
State;  Ohio  River  etc.  Ry.  Co.  ▼.  Ditley,  203  Fed.  547,  holding  tax  is 
not  unconstitutional  because  based  on  intrastate  earnings  only;  West- 
ern Union  Telegraph  Co.  v.  City  of  Omaha,  73  Neb.  539,  103  N.  W.  87, 
and  Western  Union  Tel.  Co.  v.  Wright,  158  Fed.  1008,  both  holding 
act  of  Congress  (July  24,  1866)  does  not  exempt  telegraph  companies 
from  State  taxation ;  Crocker  v.  Scott,  149  Cal.  583,  87  Pac.  105,  holding 
State  may  tax  shares  of  stock  in  national  banks;  In  re  Assessment  of 
Western  Union  Tel.  Co.,  35  Okl.  630,  130  Pac.  567,  holding  tax  on  inter- 
state express  company  may  be  determined  on  mileage  basis;  Thomas 
v.  Gay,  169  U.  S.  274,  42  L.  Ed.  744,  18  Sup.  Ct.  344,  cattle  in  unorgan- 
ized counties  are  taxable;  Hall  v.  American  etc.  Transit  Co.,  24  Colo. 
300,  65  Am.  St.  Rep.  227,  51  Pac.  424,  and  Union  etc.  Transit  Co.  v. 
Lynch,  18  Utah,  394,  55  Pac.  643,  upholding  tax  on  nonresident's  cars 
used  in  State. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  R.  A. 
642. 

Taxation  of  express  companies  by  Kentucky  and  Ohio  laws,  held  not 
tax  on  the  business,  but  on  the  property. 

Cited  in  Fargo  v.  Hart,  193  U.  S.  496,  48  L.  Ed.  764,  24  Sup.  Ct.  498, 
arguendo. 

State  may  tax  intangible  property,  and  at  its  real  value. 

Approved  in  New  York  v.  State  Board  of  Tax  Commrs.,  199  U.  S.  39, 
105  Am.  St  Rep.  701,  60  L.  Ed.  76,  25  Sup.  Ct.  715,  special  franchise 
tax  does  not  impair  franchise  granted  in  consideration  of  fixed  per- 
centage of  earnings;  Louisville  etc.  B.  Co.  v.  Railroad  Commission,  196 
Fed.  823,  holding  franchise  may  be  included  in  determining  value  of 
railroad ;  Atchison  etc.  Ry.  Co.  v.  Sullivan,  173  Fed.  462,  464,  465,  466, 
97  C.  C.  A.  1,  holding  tax  on  intangible  property  may  be  determined 
on  mileage  basis;  Wells-Fargo  Co.'s  Exp.  v.  Crawford  Co.,  63  Ark.  588, 
87  L.  R.  A.  875,  40  S.  W.  713,  assessment  is  not  excessive  because  it 
exceeds  value  of  tangible  assets;  Detroit  Citizens'  Street  Ry.  Co.  v. 
Common  Council  of  Detroit,  125  Mich.  691,  85  N.  W.  102,  determining 
method  of  taxing  street  ■  railroads ;  People's  Warehouse  Co.  v.  Yazoo 
City,  97  Miss.  510,  52  South.  483,  holding  where  value  of  stock  exceeds 
value  of  property,  tax  on  difference  is  tax  on  franchise  and  is  proper; 
State  v.  Savage,  65  Neb.  759,  91  N.  W.  726,  upholding  tax  upon  intan- 
gible property  of  railroad  and  telegraph  companies ;  Ridpath  v.  Spokane 
County,  23  Wash.  439,  63  Pac.  262,  holding  all  property  of  domestic 
corporations,  being  assessable  for  taxation  as  property  of  corporation 
XVII— 61 
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itself,  shares  held  by  individuals  cannot  be  assessed  against  them  per- 
sonally. 

Tax  on  capital  stock  of  corporations.    Note,  58  I*.  R.  A.  555,  557, 
567. 

Joining  of  separate  articles  of  tangible  property  in  a  unity  of  use 
often  develops  an  intangible  property  exceeding  the  value  of  the  tangible. 

Approved  in  City  of  Jeffersonville  v.  Louisville  etc.  Bridge  Co.,  169 
Ind.  661,  83  N.  E.  342,  holding  company  operating  bridge  and  ap- 
proaches thereto  might  be  taxed  as  unit;  State  v.  Western  Union  Tel. 
Co.,  96  Minn.  24,  104  N.  W.  572,  upholding  tax  on  tangible  and  intan- 
gible property  of  telegraph  company  as  system. 

Whatever  property  is  worth  for  income  and  sale,  it  is  worth  for  taxa- 
tion. 

Approved  in  In  re  Arkansas  Rate  Cases,  187  Fed.  319,  holding  rail- 
road value  in  State  may  be  determined  on  proportion  State  earnings 
bear  to  entire  income;  State  v.  Savage,  65  Neb.  753,  91  N.  W.  723, 
upholding  tax  on  basis  of  market  value  of  capital  stock  of  corporation; 
West  Shore  R.  Co.  v.  State  Board  of  Assessors,  82  N.  J.  L.  39,  81  Atl. 
352,  holding  in  determining  value  of  franchise,  value  of  properties 
is  to  be  deducted  from  value  of  capital  stock ;  State  v.  'Holliday,  61 
Ohio  St.  379,  56  N.  E.  123,  determining  taxing  value  of  patented  article 
which,  when  manufactured,  is  not  sold  but  merely  leased;  Buck  v. 
Miller,  147  Ind.  601,  62  Am.  St.  Rep.  446,  37  L  R.  A.  390,  47  N.  E. 
11,  nonresident's  bonds  and  notes  within  State  are  taxable;  dissenting 
opinion  in  State  Board  v.  Holliday,  150  Ind.  249,  42  L.  R.  A  888, 
49  N.  E.  24,  majority  holding  insurance  policies  nontaxable. 

treatment  of  going  concern  "value"  in  public  service  property  valu> 
ations.    Note,  48  L.  R.  A.  (N.  S.)  1107. 

Goodwill  of  organized  and  established  industry  is  of  taxable  value; 
e.  g.,  express  business. 

Distinguished  in  Hart  v.  Smith,  159  Ind.  191,  64  N.  E.  664,  holding 
goodwill  of  newspaper  conducted  by  partnership  cannot  be  assessed 
as  tax-  on  property  as  a  unit. 

Situs  of  express  company's  goodwill,  for  taxation,  is  distributed  where 
it  does  business,  not  centered  at  home  office. 

Approved  in  Western  Union  Tel.  Co.  v.  Missouri,  190  U.  S.  425,  47 
L.  Ed.  1121,  23  Sup.  Ct.  734,  upholding  State  tax  on  property  within 
State  belonging  to  foreign  telegraph  company,  value  of  which  was 
determined  by  regarding  it  as  part  of  system  operated  in  other  States; 
Eidman  v.  Martinez,  184  U.  S.  582,  46  L.  Ed.  701,  22  Sup.  Ct.  517, 
holding  War  Revenue  Act  of  1898,  imposing  tax  on  legacies,  does  not 
apply  to  intangible  property  in  this  country  of  nonresident  alien  whose 
property  passed  to  nonresident  alien  son;  Union  Refrigerator  Transit 
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Co.  v.  Lynch,  177  U.  S.  152,  44  L.  Ed.  710,  20  Sup.  Ct.  632,  holding 
cars  of  Union  Refrigerator  Transit  Company,  a  Kentucky  corporation 
engaged  in  furnishing  cars  to  shippers,  and  which  were  employed  in 
Utah  are  there  subject  to  State  taxation;  American  Refrigerator  Tran- 
sit Co.  v.  Hall,  174  U.  S.  79,  43  L.  Ed.  903,  19  Sup.  Ct.  603,  State  may 
tax  average  number  of  cars  used  therein;  Taylor  v.  Louisville  etc.  R.  R. 
Co.,  88  Fed.  361,  31  C.  C.  A.  537,  market  value  of  stock  and  bonds 
is  relevant  in  assessing  railroad;  Thomas  v.  Cincinnati  etc.  Ry.  Co., 
93  Fed.  591,  construing  lessee's  stipulation  to  pay  taxes;  Fargo  v. 
Powers,  220  Fed.  711,  holding  in  determining  aggregate  mileage  of 
company,  foreign  and  ocean-going  mileage  need  not  be  included ;  Coulter 
v.  Weir,  127  Fed.  910,  62  C.  C.  A.  429,  holding  where  express  company 
accumulated  surplus  which  it  separated  from  its  business  and  invested 
in  bonds  which  it  transferred  to  New  York  trust  company,  and  then 
issued  to  stockholders  a  distributive  share  thereof  its  own  bonds  pay- 
able only  out  of  securities  so  deposited,  bonds  transferred  to  trust 
company  not  taxable  in  Kentucky;  Armour  Packing  Co.  v.  Augusta, 
118  Ga.  555,  45  S.  E.  425,  holding  notes,  accounts  and  other  choses 
in  action  in  hands  of  agent  of  nonresident  corporation  doing  business 
in  municipality  in  this  State  and  which  were  received  in  due  course  of 
business  are  taxable  by  municipality;  German ia  etc.  Co.  v.  Auditor 
Gen.,  184  Mich.  627,  151  N.  W.  607,  upholding  tax  on  oil  cars  of  com- 
pany; Central  R.  Co.  v.  State  Board  of  Assessors,  75  N.  J.  L.  157,  67 
j  Atl.  686,  holding  State  may  exempt  roadbed  of  railroad  from  taxation ; 
State  v.  Wells  Fargo  &  Co.,  38  Nev.  527,  540,  150  Pac.  841,  846,  uphold- 
ing tax  on  intangible  property  of  express  company;  In  re  Indian  Ter- 
ritory Illuminating  Oil  Co.,  43  Okl.  315,  316,  142  Pac.  1000,  holding 
foreign  corporation  is  not  exempt  from  taxation  because  Federal  gov- 
ernment chooses  to  deal  with  it;  Canadian  Pacific  Ry.  Co.  v.  King 
County,  90  Wash.  43,  155  Pac.  418,  holding  State  could  tax  rolling  stock 
of  railroad. 

Situs   of  personal  property  for  the  purpose  of  taxation.    Note, 
62  Am.  St.  Rep.  449,  475. 

Maxim,  mobilia  personam  sequuntur,  is  not  of  universal  application, 
seldom  to  taxation. 

Approved  in  Buck  v.  Miller,  147  Ind.  601,  62  Am.  St  Rep.  446,  37 
L.  R.  A.  390,  47  N.  E.  11,  nonresident's  bonds  and  notes  within  State 
are  taxable;  State  v.  Fidelity  &  Deposit  Co.,  35  Tex.  Civ.  220,  80 
S.  W.  548,  upholding  tax  on  securities  deposited  by  foreign  fidelity  and 
casualty  company  with  State  authorities. 

Corporate  franchise  to  do,  embracing  all  its  corporate  powers,  is  of 
value  and  taxable  wherever  corporation  is  engaged  in  exercising  its  powers. 

Approved  in  In  re  Cosmopolitan  Power  Co.,  137  Fed.  862,  70  C.  C.  A. 
388,  reaffirming  rule;  London  &  San  Francisco  Bank  v.  Block,  117  Fed. 
905,   holding  under  California*  Constitution   and  Political   Code,  fran- 
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chise  of  foreign  bank  engaged  in  business  in  California  to  do  business 
in  that  State  was  taxable;  San  Joaquin  etc.  Irrigation '  Co.  v.  Merced 
Co.,  2  Cal.  App.  600,  84  Pac.  288,  franchise  of  water  company  taxable 
wherever  it  exercises  right  of  eminent  domain;  Rhode  Island  Hospital 
Trust  Co.  v.  Tax  Assessors,  26  R.  I.  360,  55  Atl.  879,  license  fee  im- 
posed by  New  Jersey  upon  stock  of  its  corporations  outstanding  does 
not  prevent  imposition  of  property  tax  on  same  stock  in  other  State; 
Southwestern  Tel.  etc.  Co.  v.  San  Antonio,  32  Tex.  Civ.  103,  73  S.  W. 
861,  upholding  tax  on  city  franchise  of  telephone  company ;  Union  etc. 
Transit  Co.  v.  Lynch,  18  Utah,  392,  55  Pac.  642,  upholding  tax  on 
cars  used  in  State, 

Distinguished  in  Fargo  v.  Hart,  193  U.  S.  500,  48  L.  Ed.  765,  766,  24 
Sup.  Ct.  498,  personal  property  of  express  company  situated  outside 
State  cannot  be  considered  in  taxing  it  on  mileage  basis,  where  gross 
Inequality  would  result. 

Taxation  of  franchises.    Note,  131  Am.  St.  Rep.  865,  867,  871,  874, 
882. 

Place  of  taxation  of  corporate  franchise.    Note,  7  Ann.  Gas.  519. 

Taxation  on  corporate  franchises.    Note,  57  L.  R.  A.  103. 

Location  of  street  franchise  for  tax  purposes.    Note,  5L  B,  A. 
(N.  S.>  175. 

Liability  of  carrier  for  injury  to  passenger  caused  by  slipping  on 
banana  peel  or  the  like.    Note,  Ann.  Oas.  1916E,  1188, 1189. 

Constitutional  equality  as  to  corporate  taxation.    Note,  60  L.  R.  A 
376. 

Miscellaneous.  Cited  in  San  Francisco  Nat.  Bank  v.  Dodge,  197 
U.  S.  80,  49  I*.  Ed.  674,  25  Sup.  Ct.  384,  holding  assessment  of  shares 
in  national  bank  under  California  law  discriminatory;  American 
Smelting  etc.  Co.  v.  People,  34  Colo.  254,  82  Pac.  536,  imposition  of 
filing1  fee  on  foreign  corporation  does  not  impliedly  exempt  it  from 
other  taxation;  Moser  v.  Connecticut  Mut.  Life  Ins.  Co.,  134  Ey.  219, 
119  S.  W.  793,  holding  assignee  of  insurance  policy  could  not  exercise 
right  of  surrender  of  same ;  Public  Service  Gas  Co.  v.  Board  of  Public 
Utility  Commrs.,  84  N.  J.  L.  479,  87  Atl.  658,  upholding  gas  rate  estab- 
lished by  railroad  commission;  Chicago  etc.  R.  Co.  v.  State,  128  Wis. 
616,  108  N.  W.  571,  rule  of  uniformity  of  taxation  refers  to  uniformity 
of  burden,  not  uniformity  of  methods  of  imposing  burden ;  Consolidated 
Gas  Co.  v.  Mayor,  101  Md.  557,  109  Am.  St  Rep.  597, 1LRA.  (N.  S.) 
263,  61  Atl.  538,  incidentally. 

166  U.  S.  226-263,  41  L.  Ed.  979,  17  Sup.  Ct.  581,  CHICAGO  ETC.  B.  & 
CO.  v.  CHICAGO. 

If  federal  right  claimed  so  as  to  bring  it  to  State  court's  attention, 
and  denied  expressly  or  impliedly,  it  Is  sufficient. 
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Approved  in  Twining  v.  New  Jersey,  2ll  U.  S.  91,  99,  53  L.  Ed. 
102,  106,  29  Sup.  Ct.  14,  holding  exemption  from  self-incrimination  is 
not  guarded  as  against  State  action;  Reymond  v.  Chicago  Union  Trac- 
tion Co.,  207  U.  S.  36,  40,  12  Ann.  Gas.  757,  52  L.  Ed.  87,  89,  28  Sup. 
Ct.  7,  holding  assessment  of  tax  by  State  board  of  equalization  raises 
Federal  question;  Missouri  etc.  R.  R.  Co.  v.  Elliott,  184  U.  S.  534,  46 
L.  Ed.  676,  22  Sup.  Ct.  448,  holding  Federal  question  properly  raised 
where  State  court  on  rehearing  decided  that  question  raised  was  non- 
Federal  in  character;  Meyer  v.  Richmond,  172  U.  S.  92,  93,  48  L.  Ed. 
378,  19  Sup.  Ct.  109,  110,  following  rule;  Missouri  etc.  Ry.  Co.  v. 
Haber,  169  U.  S.  622,  42  L.  Ed.  881,  18  Sup.  Ct.  492,  where  decision 
of  Federal  question  was  necessarily  involved;  Green  Bay  etc.  Canal 
Co.  v.  Patten  Paper  Co.,  172  U.  S.  68,  43  L.  Ed.  369,  19  Sup.  Ct.  101, 
no  particular  form  of  words  need  be  used;  Dewey  v.  Des  Moines,  173 
U.  S.  199,  48  L.  Ed.  667,  19  Sup.  Ct.  381,  where  record  did  not  show 
necessary  Federal  question;  Apex  etc.  Co.  v.  Garbade,  32  Or.  590,  591, 
54  Pac.  367,  368,  denying  writ  of  error  to  Supreme  Court;  Allen  v. 
Portland,  35  Or.  460,  58  Pac.  521,  refusing  to  determine  Federal  ques- 
tion not  raised  below;  Atlantic  Coast  Line  R.  Co.  v.  Thompson,  211 
Fed.  892,  128  C.  C.  A.  267,  holding  denial  of  new  trial  is  not  subject 
of  writ  of  error  except  where  it  involves  clear  error  of  law;  Risley  * 
v.  City  of  Utica,  179  Fed.  886,  holding  suit  to  enjoin  tax  levied  by 
municipality  does  not  raise  Federal  question;  Spring  Valley  Water 
Co.  v.  San  Francisco,  165  Fed.  664,  holding  suit  to  enjoin  enforcement 
of  water  rates  established  by  municipality  raises  Federal  question; 
Mathew  v.  Wabash  Ry.  Co.,  115  Mo.  App.  481,  81  S.  W.  648,  granting 
writ  of  error  where  defendant  claimed  passenger's  hazard  increased  . 
by  Federal  Safety  Appliances  Act;  dissenting  opinion  in  City  of  Mem- 
phis v.  Cumberland  Tel.  etc.  Co.,  218  TJ.  S.  638,  54  L.  Ed.  1190,  31 
Sup.  Ct.  115,  majority  holding  suit  to  enjoin  enforcement  of  municipal 
ordinance  regulating  telephone  rates  does  not  present  Federal  question. 

Distinguished  in  Harding  v.  Illinois,  196  U.  S.  87,  49  L.  Ed.  397, 
25  Sup.  Ct.  176,  where  point  was  deemed  waived  in  State  court  by 
failure  to  make  argument  or  cite  authorities. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  R.  A. 
40,  42. 

Prohibitions  of  Fourteenth  Amendment  apply  to  legislative;  judicial  • 
and  executive  brandies. 

-  Approved  in  Ex  parte  Powers,  129  Fed.  988,  and  Nashville  etc.  Ry. 
Co.  v.  Taylor,  86  Fed.  184,  both  following  rule;  James  v.  Bowman, 
190  U.  S.  138,  47  L.  Ed.  982,  23  Sup.  Ct.  679,  construing  Rev.  Stats., 
§  5507,  punishing  bribery  of  individuals  to  whom  fifteenth  amendment 
guarantees  right  of  suffrage;  Louisville  etc.  R.  Co.  v.  Bossworth,  230 
Fed.  206,  allowing  injunction  against  board  of  equalization  where  dis- 
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crimination  was  made  in  assessment;  Risley  v.  Utica,  173  Fed.  507, 
holding  legislature  must  determine  what  property  is  to  be  taxed;  Risley 
v.  Utica,  168  Fed.  743,  holding  void  water  tax  imposed  without  hear- 
ing; Central  of  Georgia  Ry.  Co.  v.  Railroad  Commission,  161  Fed. 
965,  967,  holding  railroad  commission  had  no  authority  to  change  rates 
established  by  statute;  Moyer  v.  Peabody,  148  Fed.  874,  upholding 
State  constitutional  provisions  as  to  power  of  Governor  over  militia; 
Martin  v.  White,  146  Fed.  467,  76  C.  C.  A.  671,  notice  of  proceedings 
for  guardianship  must  be  given  to  alleged  insane  person;  Karem  v. 
United  States,  121  Fed.  256,  257,  61  L.  R.  A.  437,  57  C.  C.  A.  486, 
holding  Rev.  Stats.,  §  5508,  punishing  conspiracy  to  injure  or  intimi- 
date citizen  in  free  enjoyment  of  constitutional  rights,  will  not  sustain 
indictment  for  preventing  citizen  from  voting  at  State  election  on 
account  of  race  or  color;  Riverside  etc.  Ry.  Co.  v.  Riverside,  118  Fed. 
741,  holding  repudiation  by  city  and  its  refusal  to  perform  a  con- 
tract by  exercise  of  powers  conferred  upon  it  by  State  constitutes 
deprivation  of  property  without  due  process,  though  city  made  con- 
tract in  quasi  private  or  business  capacity ;  Huntington  v.  City  of  New 
York,  118  Fed.  686,  holding  action  of  rapid  transit  commissioners  in 
locating  tunnel  outside  of  limits  of  location  shown  by  general  plan  is 
not  act  of  State  for  purpose  of  conferring  jurisdiction  on  Federal  court 
to  grant  injunction  on  ground  that  it  deprived  abutting  owner  of  prop- 
erty without  due  process;  State  v."  New,  130  N.  C.  737,  41  S.  E.  1036, 
holding  where  person  obstructs  overseer  in  cutting  ditch  across  his 
land  he  is  not  guilty  of  obstructing  justice,  as  there  is  no  law  for 
taking  private  property  for  this  purpose ;  Missouri  etc.  Ry.  Co.  v.  State, 
100  Tex.  423,  100  S.  W.  767,  holding  statute  requiring  railroads  to 
install  water-closets  in  stations  was  void  as  containing  no  emergency 
clause ;  dissenting  opinion-  in  International  Postal  Supply  Co.  v.  Bruce, 
194  U.  S.  611,  48  L.  Ed.  1139,  24  Sup.  Ct.  820,  majority  denying  patentee 
injunction  agairtst  postmaster  to  prevent  use  of  alleged  infringing  can- 
celing machine ;  dissenting  opinion  in  Perry  v.  Haines  (The  Robert  W. 
Parsons),  191  U.  S.  45,  48  L.  Ed.  85,  24  Sup.  Ct.  8,  majority  upholding 
enforcement  of  liens  in  rem  for  repairs  made  in  New  York  port  of 
Erie  canal-boat ;  dissenting  opinion  in  Taylor  v.  Beckham  (No.  1),  1"$ 
U.  S.  600,  605,  44  L.  Ed.  1209,  1211,  20  Sup.  Ct.  1015,  majority  denying 
jurisdiction  to  review  State  decision  denying  jurisdiction  to  review 
gubernatorial  election  contest  which  had  been  decided  by  tribunal  to 
which  it  was  exclusively  committed  by  State  laws;  dissenting  opinion 
in  Pickens  v.  Coal  River  Boom  etc.  Co.,  51  W.  Va.  456,  90  Am.  St  R«P- 
828,  41  S.  E.  404,  majority  holding  one  erecting  log  boom  not  liable 
for  damage  occasioned  thereby  to  others  using  banks  or  bed  of  stream 
for  milling  purposes;  dissenting  opinion  in  Hartigan  v.  Board  of  Re- 
gents, 49  W.  Va.  58,  38  S.  E.  717,  majority  holding  prohibition  does 
not  lie  to  prevent  university  regents  from  executing  resolution  remov- 
ing a  professor. 


967  CHICAGO  ETC.  R.  R.  CO.  v.  CHICAGO.    166  U.  S.  22&-263 

Distinguished  in  Owensboro  Waterworks  Co.  v.  Owensboro,  200  U.  S. 
45,  50  L.  Ed.  364,  26  Sup.  Ct.  249,  diversion  of  municipal  funds  because 
it  may  ultimately  increase  taxation  not  within  Fourteenth  Amendment; 
Barney  v.  New  York,  193  U.  S.  440,  48  L.  Ed.  741,  24  Sup.  Ct.  502,  bill 
dismissed  where  construction  of  tunnel  claimed  to  be  unauthorized 
under  State  law;  Blake  v.  McClung,  172  U.  S.  260,  43  L.  Ed.  440,  19 
Sup.  Ct.  173,  upholding  law  preferring  local  creditors  to  nonresident 
corporation  creditors;  St.  Louis  etc.  Ry.  Co.  v.  Davis,  132  Fed.  636, 
assessment  in  violation  of  uniformity  clause  of  State  Constitution  raises 
no  Federal  question;  Boise  City  Irr.  etc.  Co.  v.  Clark,  131  Fed.  422,  65 
C  C.  A.  399,  irrigation  company  cannot  privately  give  low  rates  to 
some  customers,  and  complain  of  legal  maximum  rate  on  ground  that 
it  is  unreasonable  as  to  others;  Georgia  R.  R.  etc.  Co.  v.  Wright,  125 
Ga.  603,  54  S.  E.  58,  fact  of  discrimination  in  administering  law  must 
be  made  to  appear. 

Contract  or  covenant  relating  to  realty  discriminating  against  per- 
sons because  of  race,  color  or  religion.  Note,  L.  R.  A.  1916B, 
1208.  ' 

Due  process  is  determined  from  substance,  not  form  of  procedure. 
Pact  of  notice  of  condemnation  proceeding  is  not  conclusive  of  due  process. 

Approved  in  Fayerweather  v.  Ritch,  195  U.  S.  297,  299,  49  L.  Ed. 
209,  210,  25  Sup.  Ct.  58,  sustaining  direct  appeal  where  Circuit  Court 
adjudged  State  decision  res  judicata;  Brown  v.  New  Jersey,  175  U.  S. 
175,  44  L.  Ed.  120,  20  Sup.  Ct.  78,  upholding  New  Jersey  struck-jury 
law;  Postal  Tel.  Cable  Co.  v.  Southern  Ry.  Co.,  89  Fed.  192,  construing 
North  Carolina  condemnation  law;  King  Tonopah  Mining  Co.  v.  Lynch, 
232  Fed.  492,  holding  corporation  cannot  consent  to  constructive  ser- 
vice under  illegal  statute;  San  Diego  Land  etc.  Co.  v.  Jasper,  110  Fed. 
713,  construing  California  act  of  March  2,  1885,  making  it  duty  of 
supervisors  to  fix  rates  to  be  charged  by  water  companies,  and  fixing 
basis  of  rates  at  value  of  plant;  Southern  Indiana  Ry.  Co.  v.  Railroad 
Commission,  172  Ind.  122,  87  N.  E.  969,  holding  ten-day  notice  is  suffi- 
cient on  hearing  to  establish  rates;  Indiana  Natural  etc.  Gas  Co.  v. 
State,  158  Ind.  522,  57  L.  R.  A.  761,  63  N.  E.  222,  holding  town  or- 
dinance authorizing  gas  company  to  charge  certain  monthly  rates  or 
certain  sum  per  one  thousand  cubic  feet  to  any  consumer  does  not 
authorize  company  to  exact  meter  rate  from  one  consumer  if  rate  is 
substantially  higher  than  flat  rate  charged  other  consumers;  State  v. 
Jack,  69  Kan.  392,  1  L.  1LJL  (N.  S.)  167,  76  Pac.  913,  proceeding  to 
take  testimony  of  witnesses  as  to  violations  of  Anti-trust  Act,  valid 
exercise  of  judicial  power;  Appleton  v.  Newton,  178  Mass.  281,  59  N.  E. 
649,  holding  Stats.  1872,  c.  344,  as  amended  in  1899,  authorizing  city 
to  acquire  land  for  waterworks,  not  invalid  in  failing  to  require  per- 
sonal notice  to  land  owner;  Andrus  v.  Fidelity  Mut.  Life  Ins.  Assn., 
168  Mo.  164,  67  S.  W.  585,  upholding  practice  of  admitting  proof  of 
waiver  of  terms  of  insurance  policy  without  special  plea  of  waiver; 
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Barber  Asphalt  Paving  Co.  v.  French,  158  Mo.  542,  58  S.  W.  938, 
upholding  assessment  for  street  work  according  to  frontage;  Dargan  v. 
Carolina  Central  R.  R.  Co.,  131  N.  C.  629,  42  S.  E.  981,  holding  where 
railroad  charter  provides  that  action  for  damages  for  land  taken  'for 
right  of  way  shall  be  brought  within  two  years  from  completion  of 
road,  husband  against  whom  statute  had  run,  by  conveying  land  to 
wife,  does  not  give  her  a  cause  of  action;  Phillips  v.  Postal  Tel.  Co., 
130  N.  C.  521,  522,  89  Am.  St  Rftp.  870,  41  S.  E.  1024,  holding  tele- 
graph company  acquiring  right  of  way  for  its  poles  from  railroad 
company  along  railway  right  of  way  must  compensate  land  owner; 
State  ex  rel.  Miller  v.  Taylor,  27  N.  D.  89,  145  N.  W.  429,  holding 
due  process  requires  notice  and  opportunity  to  defend;  Painter  v.  St. 
Clair,  98  Va.  88,  34  S.  E.  990,  upholding  Acts  1897-98,  p.  97,  enact- 
ing special  road  law  for  Pulaski  County;  Kinkade  v.  Wintherop,  29 
Wash.  16,  69  Pac.  401,  upholding  Sess.  Laws  1889-90,  p.  671,  relating: 
to  organization  of  irrigation  districts,  and  providing  for  testing  legality 
of  proceedings  for  sale  of  bonds  by  institution  of  special  proceedings 
by  directors  of  irrigation  district  without  requirement  of  personal  ser- 
vice on  property  owners  affected;  dissenting  opinion  in  Jones  v.  Com- 
missioners of  Franklin  Co.,  130  N.  C.  469,  42  S.  E.  150,  majority  holding 
under  Acts  1899,  c.  581,  providing  for  assessment  of  damages  for  road 
purposes,  petition  to  county  commissioners,  and  not  action  in  Superior 
Court,  is  proper  procedure. 

Distinguished  in  Long  Island  Water  etc.  Co.  v.  Brooklyn,  166  U.  S. 
695,  41  L.  Ed.  1168,  17  Sup.  Ct.  722,  State  may  make  commissioners 
findings  of  fact,  in  condemnation,  conclusive;  Kansas  City  v.  Bacon, 
157  Mo.  467,  468,  57  S.  W.  1049,  upholding  instruction  that  in  esti- 
mating benefits  that  may  accrue  to  city  and  to  public  generally  or  to 
any  property  in  benefit  district  by  reason  of  proposed  improvement, 
jury  may  consider  only  such  benefits  as  are  direct,  certain  and  proxi- 
mate. 

State  judgment  under  State  law,  taking  property  without  compensa- 
tion, is  not  due  process. 

Approved  in  Provo  Bench  Canal  etc.  Co.  v.  Tanner,  239  U.  S.  325, 
60  L.  Ed.  308,  36  Sup.  Ct.  102,  holding  allowance  of  nominal  damages 
only  in  suit  to  condemn  property  raises  no  Federal  question;  Brand  v. 
Union  Elevated  R.  R.  Co.,  238  U.  S.  596,  597,  69  L.  Ed.  1477,  35  Sup. 
Ct.  846,  holding  property  owner  not  damaged  by  construction  of  elevated 
railroad ;  Chicago  etc.  R.  R.  Co.  v.  Tranbarger,  238  U.  S.  78,  59  L.  Ed. 
1211,  35  Sup.  Ct.  678,  holding  State  can  compel  railroad  to  construct 
openings  in  right  of  way  to  take  care  of  surface  water;  Atlantic  Coast 
Line  R.  R.  Co.  v.  City  of  Goldsboro,  232  U.  S.  559,  560,  58  L.  Ed.  726, 
727,  34  Sup.  Ct.  364,  holding  city  can  prohibit  railroad  shifting  cars 
during  daytime;  McGovern  v.  City  of  New  York,  229  U.  S.  371,  372, 
46  L.  R.  A.  (N.  S.)  S91,  57  L.  Ed.  1231,  12S2,  33  Sup.  Ct.  876,  holding: 
in  condemning  land  for  reservoir,  value  of  land  as  natural  reservoir 
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site  need  not  be  considered;  Consolidated  Turnpike  Co.  v.  Norfolk  etc. 
Ry.  Co.,  228  U.  S.  330,  57  L.  Ed.  861,  33  Sup.  Ct.  510,  holding  where 
State  laws  provide  that  just  compensation  be  made  for  taking  of  prop- 
erty, no  Federal  question  is  raised;  Washington  v.  Fairchild,  224 
U.  S.  524,  56  L.  Ed.  868,  32  Sup.  Ct.  535,  holding  State  may  compel 
trackage  connections  with  competing  railroads;  Standard  Oil  Co.  v. 
Missouri,  224  U.  S.  281,  Ann.  Oas.  1913D,  936,  56  L.  Ed.  767,  32  Sup. 
Ct.  406,  holding  fine  may  be  imposed  on  corporation  for  misuser  of 
charter;  Appleby  v.  Buffalo,  221  U.  S.  £30,  56  L.  Ed.  841,  31  Sup.  Ct. 
699,  holding  only  nominal  damages  need  be  awarded  in  taking  fee  to 
lands  under  navigable  waters ;  Hopkins  v.  Clemson  Agricultural  College, 
221  U.  S.  647,  35  I*  R.  A.  (N.  S.)  24S,  55  L.  Ed.  896,  31  Sup.  Ct.  654, 
holding  damages  are  allowable  against .  person  building  dyke ;  Union 
etc.  Transit  Co.  v.  Kentucky,  199  U.  S.  202,  50  L.  Ed.  153,  26  Sup.  Ct. 
36,  declaring  invalid  state  tax  on  railroad  corporation  for  rolling  stock 
permanently  located  beyond  its  limits;  Maxwell  v.  Dow,  176  U.  S.  604, 
614,  44  L.  Ed.  606,  610,  20  Sup.  Ct.  457,  upholding  conviction  for 
felony  under  Utah  statute  providing  for  trial  by  jury  composed  of 
less  than  twelve;  Northern  Pac.  Ry.  Co.  v.  North  American  Tel.  Co., 
230  Fed.  354,  355;  holding  where  telegraph  company  seeks  to  condemn 
railroad  right  of  way,  railroad  is  entitled  to  rental  value;  Beatty  v. 
United  States,  203  Fed.  624,  122  C.  C.  A.  16,  holding  right  of  jury  trial 
cannot  be  denied  in  suit  to  condemn  land ;  "Wilmington  City  Ry.  Co.  v. 
Taylor,  198  Fed.  168,  holding  street  railroad  entitled  to  hearing  on 
order  compelling  them  to  sell  six  tickets  for  twenty-five  cents;  Louis- 
ville etc.  R.  Co.  v.  Railroad  Commission,  191  Fed.  768,  holding  railroad 
commission  could  not  compel  railroad  to  use  terminal  built  by  private 
corporation;  Spring  Valley  Water  Co.  v.  San  Francisco,  165  Fed.  676,* 
682,  upholding  water  rates  established  by  San  Francisco;  University  of 
the  South  v.  Jetton,  155  Fed.  188,  holding  educational  institution  may 
restrain  levy  of  taxes ;  Farmers'  Loan  etc.  Co.  v.  Meridian  Water  Works 
Co.,  139  Fed.  669,  applying  rule  to  water  company's  franchise  to  main- 
tain pipes  in  city  streets  is  contract;  King  v.  Hatfield,  130  Fed.  582, 
no  valid  sale  for  nonpayment  of  taxes  where  no  right  of  redemption 
or  to  surplus  proceeds  of  sale;  Jones  v.  Nashville  etc.  Ry.  Co.,  141 
Ala.  394,  37  South.  679,  denying  validity  to  presumption  of  grant 
of  railroad  right  of  way  after  five  years'  occupancy;  City  Council  of 
Montgomery  v.  Birdsong,  126  Ala.  650,  28  South.  526,  upholding  char- 
ter provision  providing  for  assessment  for  street  work-  of  abutting 
property  at  not  more  than  one- fourth  of  cost  of  improvements;  Marin 
Water  &  Power  Co.  v.  Railroad  Commission,  171  Cal.  718,  154  Pac. 
869,  holding  failure  of  railroad  commission  to  file  findings  as  to  value 
of  property  will  not  avoid  award  of  compensation;  Pacific  Telephone 
etc.  Co.  v.  Eshleman,  166  Cal.  658,  663,  697,  Ann.  Cas.  1915C,  822, 
50  L.  R.  A.  (N.  S.)  652,  137  Pac.  1125,  1127,  1141,  holding  railroad 
commission  cannot  compel  telephone  company  to  make  connection  with 
competing  line;  Frank  v.  State,  142  Ga.  747>  L.  R.  A.  1915D,  817, 
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83  S.  E.  648,  holding  absence  of  accused  at  rendition  must  be  taken 
advantage  of  by  motion  for  new  trial;  Washington  v.  Atlantic  Coast 
Line  R.  Co.,  136  Ga.  647,  38  L.  R.  A.  (N.  S.)  867,  71  S.  E.  1070,  hold- 
ing railroad  employee  not  deprived  of  his  right  to  sue  for  negligence 
by  reason  of  his  joining  relief  department ;  Anderson  v.  Great  Northern 
Ry.  Co.,  25  Idaho,  447,  Ann.  Cas.  1916C,  191,  138  Pac.  131,  holding 
statute  giving  lien  on  property  without  notice  to  owner  is  invalid; 
Taylor  v.  Drainage  Dist.  No.  56,  167  Iowa,  50,  L.  R.  A.  1916B,  1193, 
148  N.  W.  1042,  upholding  law  requiring  claim  for  damages  to  be  filed 
five  days  before  hearing;  Hultberg  v.  Anderson,  252  111.  615,  97  N.  £. 
219,  holding  submission  of  cause  to  arbitrators  is  due  process  of  law; 
City  of  Belleville  v.  St.  Clair  County  Turnpike  Co.,  234  I1L  440,  17 
L.  R.  A.  (N.  S.)  1071,  84  N.  E.  1054,  holding  city  could  not  condemn 
road  which  it  did  not  actually  need;  Ex  parte  Gardner,  84  Kan.  270, 
33  L.  R.  A.  (N.  S.)  956,  113  Pac.  1056,  holding  State  cannot  compel 
railroad  to  transport  national  guardsmen  at  rate  of  one  cent  per  mile; 
Barber  Asphalt  Paving  Co.  v.  French,  158  Mo.  548,  58  S.  W.  937, 
upholding  assessment  for  street  pavement  according  to  frontage ;  David- 
son v.  Hartford  Life  Ins.  Co.,  151  Mo.  App.  563,  564,  132  S.  W.  291, 
292,  holding  court  may  direct  verdict  in  jury  case  without  denying 
due  process;  St.  Louis  etc.  Ry.  Co.  v.  Cape  Girardeau  Bell  Tel.  Co., 
134  Mo.  App.  418,  419,  114  S.  W.  589,  holding  railroad,  having  con- 
demned right  to  cross  right  of  way,  may  authorize  telephone  com- 
pany to  erect  poles  on  same ;  Erie  R.  Co.  v.  City  of  Passaic,  79  N.  J.  L. 
21,  74  Atl.  339,  holding  city  cannot  alter  street  unless  one  has  already 
been  laid  out;  People  v.  Priest,  206  N.  Y.  290,  99  N.  E.  552,  holding 
city  cannot  remove  houses  from  street  without  making  due  compen- 
sation; St.  Louis  etc.  R.  Co.  v.  Love,  29  Okl.  532,  118  Pac.  263,  holding 
railroad  commission  has  no  jurisdiction  to  determine  kind  of  cross- 
ings; Tanner  v.  Provo  Bench  Canal  etc.  Co.,  40  Utah,  119,  121  Pac. 
589,  holding  benefit  derived  from  use  of  canal  cannot  be  deducted  from 
amount  of  damages;  Wilbum  v.  Raines,  111  Va.  338,  68  S.  E.  995, 
upholding  right  of  county  to  alter  roads;  Tieton  Hotel  Co.  v.  Man- 
heim,  75  Wash.  646,  135  Pac.  660,  discussing  sufficiency  of  service  in 
suit  to  quiet  title;  Grays  Harbor  Boom  Co.  v.  Lownsdale,  54  Wash. 
97,  104  Pac.  269,  upholding  right  of  boom  company  to  condemn  land; 
dissenting  opinion  in  Postal  Telegraph-Cable  Co.  v.  Northern  Pac.  Ry. 
Co.,  211  Fed.  832,  128  C.  C.  A.  350,  majority  holding  one  seeking  to 
use  railroad  right  of  way  should  be  taxed  for  expense  of  clearing  brush 
from  same;  dissenting  opinion  in  Louisville  etc.  R.  Co.  v.  Central  Stock- 
yards Co.,  133  Ky.  202,  97  S.  W.  797,  majority  holding  State  could 
compel  railroad  to  exchange  cars  at  points  of  physical  connection; 
dissenting  opinion  in  Ex  parte  Martinez,  66  Tex.  Cr.  114, 115, 145  S.  W. 
1019,  majority  holding  judge  had  authority  to  call  special  term  of 
court ;  Tindal  v.  Wesley,  167  U.  S.  222,  42  L.  Ed.  148,  17  Sup.  Ct.  777, 
possession  by  State  agent  cannot  defeat  right  to  compensation;  Bauman 
v.  Ross,  167  U.  S.  583,  42  L.  Ed.  286,  17  Sup.  Ct.  980,  ascertainment 
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of  compensation  is  judicial  question;  Smyth  v.  Ames,  169  U.  S.  52.";, 
42  L.  Ed.  842,  18  Sup.  Ct.  426,  statute  fixing  unprofitable  railroad  rates 
is  void;  Norwood  v.  Baker,  172  U.  S.  277,  48  L.  Ed.  447,  19  Sup.  Ct. 
190,  where  tax  substantially  exceeded  benefit  of  improvement;  Hen- 
derson Bridge  Co.  v.  Henderson  Co.,  173  U.  S.  614,  4S  L.  Ed.  831,  19 
Sup.  Ct.  561,  upholding  municipal  taxation  of  interstate  bridge;  San 
Diego  Land  Co.  v.  National  City,  174  U.  S.  754,  48  L.  Ed.  1154,  19 
Sup.  Ct.  810,  California  statute  provides  sufficient  notice  to  support 
fixing  water  rates;  Newburyport  Water  Co.  v.  Newburyport,  85  Fed. 
727,  annulling  statute  effecting  forfeiture  of  waterworks  without  fair 
compensation;  Iron  Mountain  Ry.  Co.  v.  Memphis,  96  Fed.  122,  37 
C.  C.  A.  410,  forfeiture  by  city  council  of  grant  to  railroad  presents 
Federal  question;  Howell  v.  Miller,  91  Fed.  136,  33  C.  C.  A.  407,  and 
Madisonville  Traction  Co.  v.  St.  Bernard  Min.  Co.,  196  U.  S.  252,  49 
L.  Ed.  467,  25  Sup.  Ct.  251,  both  arguendo. 

Distinguished  in  California  Reduction  Co.  v.  Sanitary  Reduction 
Works,  199  U.  S.  318,  50  L.  Ed.  209,  26  Sup.  Ct.  100,  upholding  munici- 
pal ordinances  requiring  all  garbage  to  be  delivered  to  specified  crema- 
tory; Atchison  etc.  R.  R.  Co.  v.  Matthews,  174  U.  S.  105,  43  L.  Ed. 
913,  19  Sup.  Ct.  613,  upholding  Kansas  law  providing  damages  and 
attorneys'  fees  against  railroads  for  fires;  United  States  v.  Certain 
Lands,  112  Fed.  626,  holding  where  lots  in  certain  tracts  were  con- 
veyed by  deeds  containing  conditions  prohibiting  use  for  certain  pur- 
poses, and  providing  for  enforcement  of  condition  by  any  other  lot 
owner,  fact  that  on  condemnation  of  certain  lots  by  government  for 
fortifications  it  might  use  lots  for  prohibited  purposes  does  not  entitle 
other  lot  owners  to  compensation;  dissenting  opinion  in  Salt  Lake  City 
v.  East  Jordan  Irr.  Co.,  4Q  Utah,  155,  158,  121  Pac.  602,  604,  majority 
holding  city  might  condemn  irrigation  canal  for  its  own  use. 

Seventh  amendment,  as  to  facts  In  jury  cases,  In  Federal  court,  ap- 
plies to  writs  of  error  from  State  courts. 

Approved  in  Smiley  v.  Kansas,  196  U.  S.  454,  49  L.  Ed.  560,  25  Sup. 
Ct.  289,  reaffirming  rule;  Maxwell  v.  Dow,  176  U.  S.  598,  44  L.  Ed. 
603,  20  Sup.  Ct.  455,  upholding  conviction  for  felony  under  Utah  stat- 
ute providing  for  trial  by  jury  composed  of  less  than  twelve;  Capital 
Traction  Co.  v.  Hof,  174  U.  S.  9,  12,  48  L.  Ed.  876,  877,  19  Sup.  Ct. 
684,  rule  applies  to  both  Federal  and  State  courts. 

General  scope  of  constitutional  provisions  guaranteeing    right  of 

trial  by  jury.    Note,  1  Ann.  Cas.  704. 
i 

Supreme  Court  cannot,  on  error  to  State  court,  review  jury's  findings, 

* 

but  only  errors  in  law  guiding  jury. 

Approved  in  Western  Union  Tel.  Co.  v.  Call  Publishing  Co.,  181  U.  S. 
103,  45  L.  Ed.  771,  21  Sup.  Ct.  565,  reaffirming  rule;  Backus  v.  Fort 
Street  etc.  Depot  Co.,  169  U.  S.  565,  576,  42  L.  Ed.  857,  861,  18  Sup.  Ct. 
*48,  452  (see  dissenting  opinion  in  169  U.  S.  578,  42  L.  Ed.  862,  18  Sup. 
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Ct.  453),  refusing  to  examine  matters  not  necessarily  involving  sub- 
stantial Federal  right;  Missouri  etc.  Ry.  Co.  v.  Haber,  169  U.  S.  639, 
42  L.  Ed.  887,  18  Sup.  Ct.  498,  findings  of  jury  are  not  reviewable; 
Murhard  Estate  Co.  v.  Portland  etc.  Ry.  Co.,  163  Fed.  195,  90  C.  C.  A. 
64,  holding  proceeding  to  take  land  is  reviewable  only  by  writ  of  error; 
Mutual  etc.  Life  Ins.  Co.  v.  Heidel,  161  Fed.  538,  88  C.  C.  A.  477,  holding 
error  in  suit  at  law  can  only  be  corrected  by  new  trial ;  Harris  v.  Wood- 
ard,  144  Ga.  214,  86  S.  E.  1099,  holding  court  did  not  err  in  refusing 
to  enjoin  enforcement  of  judgment;  Tennessee  etc.  R.  R.  Co.  v.  Camp- 
bell, 109  Tenn.  672,  73  S.  W.  116,  holding  whether  railroad  has  charter 
right  to  maintain  condemnation  proceedings  and  acquire  thereunder 
certain  route  is  preliminary  question  for  court;  Richmond  v.  Henderson, 
48  W.  Va.  403,  37  S.  E.  6^9,  holding  appeal  and  not  certiorari  lies  from 
judgment  of  justice  of  peace  rendered  upon  verdict  of  jury. 

Distinguished  in  dissenting  opinion  in  Aetna  Indemnity  Co.  v.  J.  R. 
Crowe  Coal  &  Min.  Co.,  154  Fed.  565,  83  C.  C.  A.  431,  majority  holding 
error  will  not  be  reviewed  unless  assigned. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  6S  L.  R.  A.  577,  581. 

Measure  of  damages  due  railroad,  for  city's  opening  of  street  across 
its  tracks;  stated. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  Minneapolis,  232  U.  S.  438, 58  L.  Ed. 
674,  34  Sup.  Ct.  400,  holding  railroad  must  bear  cost  of  building  bridge 
over  canal ;  Cincinnati  etc.  Ry.  Co.  v.  Connersville,  218  U.  S.  343, 20  Ann. 
Gas,  1206,  54  L.  Ed.  1064,  31  .Sup.  Ct.  93,  holding  railroad  not  entitled  to 
cost  of  building  bridge  over  highway;  Union  Bridge  Co.  v.  United  States, 
204  U.  S.  395,  51  L.  Ed.  5S7,  27  Sup.  Ct.  367*  holding  Secretary  of  War 
may  compel  alteration  of  bridge  over  navigable  stream;  Chicago  etc.  R. 
Co.  v.  Board  of  Supervisors,  182  Fed.  296,  81  L.  R.  A.  (N.  S.)  1117, 
104  C.  C.  A.  573  (affirming  170  Fed.  669),  refusing  to  allow  railroad 
cost  of  bridging  drainage  ditch;  Postal  Tel.  Cable  Co.  v.  Oregon  Short 
Line  R.  R.  Co.,  114  Fed.  792,  holding  where  construction  of  telegraph 
line  over  right  of  way  of  railroad  will  not  appreciably  diminish  value  of 
use  of  such  right  of  way  for  railroad  purposes,  telegraph  company  need 
only  pay  nominal  damages  on  condemnation  of  right  of  way  for  its 
line;  Postal  Tel.  Cable  Co.  v.  Oregon  Short  Line  R.  R.  Co.,  104  Fed.  626, 
holding  compensation  which  telegraph  company  is  required  to  pay  for 
right  to  construct  and  maintain  its  line  upon  right  of  way  of  railroad  is 
amount  of  decreased  value  of  use  for  such  right  of  way  for  railroad 
purposes ;  Hahn  &  Carter  v.  Gould  Southwestern  Ry.  Co.,  113  Ark.  541, 
168  S.  W.  1066,  holding  railroad  must  build  bridge  over  drainage  ditch  at 
its  own  cost;  St.  Louis  etc.  R.  R.  Co.  v.  Fayetteviile,  75  Ark.  539,  87 
S.  W.  1175,  fact  that  railroad  may  be  compelled  to  build  overhead  cross- 
ing no  element  of  damages ;  St.  Louis  etc.  Ry.  Co.  v.  Roy  all,  75  Ark.  534, 
88  S.  W.  557,  railroad  entitled  to  some  damages  even  though  nominal; 
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Atlantic  R.  R.  Co.  v.  Postal  Telegraph  Co.,  120  Ga.  281,  283,  48  S.  E. 
20,  21,  where  telegraph  company  condemns  part  of  railroad's  right  of 
way ;  Baltimore  etc.  R.  Co.  v.  Oregon  Tp.,  170  Ind.  325,  84  N.  E.  530,  hold- 
ing railroad  not  damaged  by  laying  out  of  street  along  right  of  way ;  Pos- 
tal Tel.  etc.  Co.  v.  Chicago  etc.  R.  R.  Co.,  30  Ind.  App.  662,  66  N.  E.  922, 
holding  telegraph  company  chartered  by  State  may  condemn  right  of 
way  for  its  lines  over  railroad's  right  of  way ;  Petit  Anse  Coteau  Drain- 
age Dist.  v.  Iberia  etc.  R.  Co.,  124  La.  517,  50  South.  517,  holding  rail- 
road may  be  compelled  to  bridge  drainage  ditch;  Franklin  County  v. 
Wilt  &  Polly,  87  Neb.  134,  31  L.  R.  A.  (N.  S.)  243,  126  N.  W.  1008, 
holding  act  requiring  railroads  to  keep  crossings  in  repair  did  not  apply 
to  natural  persons ;  City  of  Grafton  v.  St.  Paul  etc.  Ry.  Co.,  16  N.  D.  321, 
15  Ann.  Gas.  10,  22  L.  R.  A.  (K.  8.)  1,  113  N.  W.  601,  holding  railroad 
not  entitled  to  damages  for  structural  changes;  Cleveland  etc.  Ry.  Co.  v. 
Ohio  Postal  Tel.  Co.,  68  Ohio  St.  322,  324,  67  N.  E.  894,  holding  measure 
of  compensation  to  railroad  where  telegraph  company  seeks  to  condemn 
right  of  way  for  its  poles  is  amount  of  decrease  in  value  of  use  of  right 
of  way  for  railroad  purposes,  which  will  result  from  easement  appro- 
priated and  used  by  telegraph  company;  Postal  Tel.  Cable  Co.  v.  Oregon 
Short  Line  Ry.  Co.,  23  Utah,  487,  488,  90  Am.  St.  Rep.  715,  65  Pac.  740, 
applying  rule  where  telegraph  company  condemns  railroad's  right  of  way 
for  its  lines ;  Mobile  etc.  R.  R.  Co.  v.  Postal  Tel.  Cable  Co.,  120  Ala.  36, 24 
South.  412,  413,  Mobile  etc.  R.  R.  Co.  v.  Postal  Tel.  Cable  Co.,  76  Miss. 
4  746,  749,  750,  751,  45  L.  R.  A.  '225,  226,  227,  26  South.  371,  372,  373, 
Mobile  etc.  R.  R.  Co.  v.  Postal  Tel.  Cable  Co.,  101  Tenn.  71,  41  L.  R.  A. 
406,  46  S.  W.  573,  Gulf  etc.  Ry.  v.  Southwestern  etc.  Tel.  Co.  (Tex.  Civ. 
App.),  52  S.  W.  87,  Texas  etc.  R.  R.  Co.  v.  Postal  Tel.  Cable  Co.  (Tex. 
Civ.  App.),  52  S.  W.  109,  and  Southwestern  etc.  Tel.  Co.  v.  Gulf  etc. 
Ry.  Co.  (Tex.  Civ.  App),  52  S.  W.  107,  where  telegraph  company  con- 
demns part  of  railroad's  right  of  way;  Morris  etc.  R.  R.  Co.  v.  Orange 
City,  63  N.  J.  L.  266,  43  Ati.  735,  damages  for  street  crossing  at  same 
grade  are  nominal ;  Cleveland  v.  City  Council  of  Augusta,  102  Ga.  246,  48 
L.  R.  A.  643,  29  S.  E.  590,  arguendo. 

Distinguished  in  Louisville  etc.  R.  R.  Co.  v.  Barber  Asphalt  Paving 
Co.,  197  U.  S.  435,  49  L.  Ed.  822,  25  Sup.  Ct.  466,  railroad  right  of  way 
abutting  on  street  improvement  may  be  assessed  therefor;  Sanitary 
Dist.  v.  Chicago  etc.  R.  Co.,  267  111.  264,  108  N.  E.  317,  holding  city 
must  allow  cost  of  bridge  where  drainage  ditch  crosses  right  of  way; 
Missouri  Pac.  Ry.  Co.  v.  Cass  County,  76  Neb.  399,  107  N.  W.  774, 
holding  where  railroad  is  compelled  to  grade  highway  to  conform  to 
road,  it  should  be  allowed  damages. 

Necessity  and  measure  of  compensation,  upon  laying  out  street 
across  railway  property.  Note,  24  L.  R.  A.  (N.  S.)  1226,  1228, 
1229,  1230,  1238,  1285/ 

Damages  recoverable  by  railroad  for  laying  out  street  across  its 
right  of  way.    Note,  15  Ann.  Oaa.  14,  15,  16,  17,  18,  19. 
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Possible,  or  imaginary  uses,  or  owner's  speculative  schemes,  are  to  be 
excluded  from  value. 

Approved  in  Mobile  etc.  R.  R.  Co.  v.  Postal  Tel.  Cable  Co.,  120  Ala. 
36,  24  South.  412,  following  rule. 

Bailroad  laying  tracks  within  city  is  subject  to  possibility  of  new 
streets  being  opened  across  them. 

Approved  in  Southern  Kansas  Ry.  Co.  v.  Oklahoma  City,  12  OkL  102, 
69  Pac.  1057,  and  Morris  etc.  R.  R.  Co.  v.  Orange  City,  63  N.  J.  L. 
266,  43  Atl.  736,  both  following  rule;  Cleveland  v.  City  Council  of 
Augusta,  102  Ga.  237,  43  L.  R.  A.  640,  29  S.  E.  586,  railroad  must  pay 
for  change  of  grade  crossing;  United  States  v.  Certain  Lands,  112  Fed. 
625,  holding  where  lots  in  certain  tract  were  conveyed  by  deeds  con- 
taining conditions  prohibiting  nse  for  certain  purposes,  and  providing 
for  enforcement  of  condition  by  any  other  lot  owner,  fact  that  on  con- 
demnation of  certain  lots  by  government  for  fortifications  it  might  use 
lots  for  prohibited  purposes  does  not  entitle  other  lot  owners  to  com- 
pensation; Louisville  etc.  R.  Co.  v.  Louisville,  131  Ky.  123,  126,  24 
L.  R.  A.  (N.  S.)  1213,  114  S.  W.  748,  749,  holding  railroad  not  entitled 
to  cost  of  installing  gates. 

Municipality  opening  street  across  railroad  tracks  is  not  bound  to  pay 
foe  fee  or  expense  of  gates  and  flagmen. 

Approved  in  Camden  etc.  Ry.  Co.  v.  Catlettsburg,  129  Fed.  432,  re- 
affirming rule;  Lake  Erie  etc.  R.  R.  Co.  v.  Shelley,  163  Ind.  41,  42,  71 
N.  E.  153,  railroad  must  pay  for  necessary  crossings  and  approaches; 
Morris  etc.  R.  R.  Co.  v.  Orange  City,  63  N.  J.  L.  269,  43  Atl.  736,  ex- 
pense of  planking  and  gates  are  for  railroad. 

Validity  of  requirement  that  railroad  shall  construct  and  maintain 
crossings  at  new  highways  without  compensation.  Note,  20  Ann. 
Cas.  1208. 

Bailroad  takes  charter  subject  to  police  power,  and  property  injured 
thereby  is  not  an  unlawful  deprivation  within  the  Constitution. 

Approved  in  West  Chicago  St.  R.  R.  Co.  v.  Illinois,  201  U.  S.  526, 
50  L.  Ed.  853,  26  Sup.  Ct.  518,  street  railroad  must  pay  for  lowering 
tunnel  under  river,  made  necessary  by  deepening  channel  for  naviga- 
tion; Chicago  etc.  Ry.  Co.  v.  Illinois,  200  U.  S.  583,  591,  50  L.  Ed.  605, 
609,  26  Sup.  Ct.  341,  imposing  upon  railway  cost  of  removing  and 
rebuilding  bridge,  necessitated  by  enlarging  of  creek  channel ;  Manigault 
v.  Springs,  199  U.  S.  481,  50  L.  Ed.  279,  26  Sup.  Ct.  127,  State  may 
authorize  construction  of  dam  for  drainage  of  lowlands  in  spite  of 
agreement  to  maintain  navigability  of  stream;  New  Orleans  Gaslight 
Co.  v.  Drainage  Commission,  197  U.  S.  462,  49  L.  Ed.  835,  25  Sup.  Ct 
471,  upholding  imposition  on  gas  company  with  exclusive  franchise 
of  cost  of  changes  in  its  system  necessitated  by  new  drainage  system; 
Chicago  v.  New  York  etc.  R.  Co.,  216  Fed.  738, 132  C.  C.  A.  645,  holding 
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city  can  compel  railroad  to  elevate  tracks;  Moore  v.  New  Orleans  Water  ■ 
Works  Co.,  114  Fed.  382,  holding  New  Orleans  drainage  commission 
cannot  require  removal  of  water-mains  and  pipes  without  previously 
compensating  water  company;  St.  Louis  etc.  Ry.  Co.  v.  Royall,  75  Ark. 
533,  88  S.  W.  556,  railroad  entitled  to  no  compensation  for  constructing 
crossing  or  keeping  it  in  repair;  Atlantic  Coast  Line  R.  Co.  v.  State, 
135  Ga.  557,  32  L.  R.  A.  (N.  8.)  20,  69  S.  E.  731,  holding  State  may 
legislate  regarding  power  of  headlights,  on  trains;  Chicago  v.  Jackson, 
196  111.  502,  63  N.  E.  1015,  holding  city  may  require  railroad  to  elevate 
tracks  so  as  to  avoid  grade  crossing  on  street;  New  York  etc.  R.  Co. 
v.  Rhodes,  171  Ind.  526,  527,  24  L.  R.  A.  (N.  S.)  122,  86  N.  E.  842, 
holding  State  may  compel  railroad  to  repair  right  of  way  at  crossing; 
State  ex  rel.  Ise  v.  Atchison  etc.  Ry.  Co.,  95  Kan.  27,  L.  R.  A.  1915E, 
751,  147  Pac.  803,  holding  State  can  compel  railroad  to  construct  sub- 
way at  crossing;  Kaw  Valley  Drainage  District  v.  Kansas  City  etc. 
Ry.  Co.,  87  Kan.  284,  123  Pac.  995,  holding  drainage  district  can  com- 
pel railroad  to  elevate  bridges;  State  v.  Gre,at  Northern  Ry.  Co.,  130 
Minn.  484,  485,  153  N.  W.  880,  881,  holding  State  can  compel  railroad 
to  maintain  sidewalk  where  right  of  way  intersects  with  crossing ;  State 
ex  rel.  City  of  Minneapolis  v.  St.  Paul  etc.  Ry.  Co.,  98  Minn.  391,  401, 
120  Am.  St.  Rep.  581,  8  Ann.  Cas..  1047,  28  L.  R.  A.  (N.  S.)  298,  108 
N.  W.  264,  268,  holding  State  could  require  railroad  to  construct  bridge 
over  crossing;  American  Tobacco  Co.  v.  Missouri  Pac.  Ry.  Co.,  247  Mo. 
451,  464,  472,  157  S.  W.  523,  527,  530,  holding  ordinance  requiring 
railroad  to  depress  tracks  was  unreasonable  and  void;  State  ex  rel.  City 
of  Omaha  v.  Union  Pac.  R.  Co.,  94  Neb.  558,  143  N.  W.  919,  holding 
city  could  compel  railroads  to  construct  viaducts  at  crossings;  Penn- 
sylvania R.  Co.  v.  Ewing,  241  Pa.  591,  Ann.  Cas.  1915B,  157,  49  L.  R.  A. 
(N.  S.)  977,  88  Atl.  778,  holding  State  may  determine  what  would 
constitute  full  crew  on  trains ;  Harriman  v.  Southern  Ry.  Co.,  Ill  Tenn. 
551,  82  S.  W.  216,  upholding  act  requiring  railroads  to  construct 
bridges  on  viaducts  at  crossings;  Houston  etc.  R.  R.  Co.  v.  Dallas,  98 
Tex.  412,  413,  84  S.  W.  651,  652,  upholding  ordinance  requiring  the 
lowering  of  railroad  to  grade  at  crossings;  Sabre  v.  Rutland  R.  Co., 
86  Vt.  364,  Ann.  Oas.  19150,  1269,  85  Atl.  700,  holding  creation  »f 
railroad  commission  was  within  police  power  of  State;  Allen  v.  Texas 
etc.  Ry.  Co.,  100  Tex.  529,  530,  101  S.  W.  794,  795,  holding  State  can 
provide  penalty  for  failure  of  railroad  to  furnish  cars ;  Bacon  v.  Boston 
etc.  R.  R.  Co.,  83  Vt.  451,  454,  76  Atl.  141,  142,  holding  railroad  may 
be  compelled  to  move  its  tracks  further  apart;  Morris  etc.  R.  R.  Co. 
v.  Orange  City,  63  N.  J.  L.  269,  43  Atl.  736,  following  rule;  Cleveland 
v.  City  Council  of  Augusta,  102  Ga.  242,  247,  48  L.  R.  A.  642,  644,  29 
S.  E.  588,  5d0,  railroad  must  pay  for  change  of  grade  crossing. 

Distinguished  in  Chicago  etc.  R.  R.  Co.  v.  Chappell,  124  Mich.  74,  82 
N.  W.  800,  holding  Comp.  Laws  1897,  §  4334,%  relating  to  running  of 
drains  across  railroad  right  of  way,  void,  in  so  far  as  it  attempts  to 
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compel  railroad  to  make  and  maintain  necessary  culvert  in  its  roadbed, 
without  compensation,  for  benefit  of  those  to  whom  drain  is  benefit. 

Miscellaneous.  Cited  in  Seekatz  v.  Medina  Valley  Irr.  Co.,  241  U.  S. 
647,  60  L.  Ed.  1219,  36  Sup.  Ct.  451,  dismissing  for  want  of  jurisdic- 
tion; dissenting  opinion  in  Hale  v.  Henkel,  201  U.  S.  85,  50  L.  Ed. 
669,  26  Sup.  Ct.  370,  majority  holding  witness  cannot  refuse  to  testify 
or  produce  books  because  testimony  would  incriminate  corporation  of 
which  he  is  officer. 

166  U.  a  258,  41  I*.  Bd.  994,  17  Sup.  Ot.  992,  CHICAGO  ETC.  B.  R.  CO.  v. 
CHICAGO. 

Not  cited. 

166  XT.  8.  869-268,  41  L.  Ed.  994,  17  Sup.  Ot.  520,  IN  BE  POTTS. 

Circuit  Court  cannot,  after  reversal  of  Its  decree  dismissing  infringe- 
ment bill,  patent  being  held  valid  by  Supreme  Court,  grant  rehearing,  bat 
must  obey  Supreme  Court  mandate. 

Approved  in  The  Paquete  Habana,  189  U.  S.  465,  47  L.  Ed.  904,  23 
Sup.  Ct.  594,  holding  where  United  States  prays  decree  of  forfeiture 
of  captured  vessels  and  court  finds  vessels  not  liable  to  capture,  decree 
for  damages  should  be  entered  against  United  States  and  not  against 
captors ;  Ex  parte  The  Union  Steamboat  Co.,  178  U.  S.  319,  44  L.  Ed 
1085,  20  Sup.  Ct.  905,  holding  where  Supreme  Court  in  collision  case 
directed  decree  dividing  damages  as  between  two  vessels  and  allowing 
to  owners  of  cargo  of  one  vessel  full  recovery  against  other  vessel, 
and  lower  court  refused  to  allow  latter  vessel  to  recoup  against  other 
one-half  damages  to  cargo,  remedy  is  by  appeal  and  not  by  mandamus; 
St.  Louis  etc.  R.  Co.  v.  Barker,  210  Fed  909,  913,  holding  appellate 
court  on  dismissing  injunction  enjoining  enforcement  of  rates  may  re- 
tain jurisdiction  to  distribute  rebates;  Wolf  Bros.  &  Co.  v.  Hamilton- 
Brown  Shoe  Co.,  206  Fed.  615,  124  C.  C.  A.  409,  holding  Circuit  Court 
of  Appeals  will  only  reopen  case  where  original  conclusion  was  clearly 
wrong;  United  States  Light  etc.  Co.  v.  Safety  Car  Heating  etc.  Co., 
202  Fed.  922,  121  C.  C.  A.  273,  holding  Circuit  Court  of  Appeals  in 
adjudging  patent  invalid  may  enforce  equities  arising  out  of  disclaimer; 
Moneyweight  Scale  Co.  v.  Toledo  Computing  Scale  Co.,  199  Fed.  906, 
118  C.  C.  A.  235,  holding  where  decree  for  complainant  is  affirmed 
by  appellate  court,  defendant  is  not  entitled  to  reopen  case  on  ground 
of  newly  discovered  evidence;  Brown  v.  Lanyon  Zinc  Co.,  179  Fed. 
311,  102  C.  C.  A.  497,  holding  propositions  of  law  once  decided  will 
not  be  reconsidered  on  second  appeal;  De  Long  Hook  &  Eye  Co^  v- 
Francis  Hook  &  Eye  etc.  Co.,  159  Fed.  293,  holding  where  unfair  com- 
petition has  been  decreed  and  cause  referred  to  master,  cause  cannot  be 
reopened  to  determine  defendant's  liability;  American  Soda  Fountain 
Co.  v.  Sample,  136  Fed.  858,  70  C.  C.  A.  415,  mandate  of  appellate  court 
declaring  patent  invalid,  Circuit  Court  cannot  grant  rehearing  because 
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disclaimer  filed;  Continental  Trust  Co.  v.  Toledo  etc.  Ry.  Co.,  99  Fed. 
175,  holding  after  Circuit  Court  of  Appeals  has  affirmed  decree  of  Cir- 
cuit Court  on  appeal  and  has  issued  its  mandate,  Circuit  Court  cannot 
entertain  petition  to  modify  or  expunge  such  decree. 

Distinguished  in  In  re  Blake,  175  U.  S.  117,  44  L.  Ed.  95,  20  Sup. 
Ct.  43,  refusing  mandamus  to  State  court;  Sample  v.  American  Soda 
Fountain  Co.,  134  Fed.  403,  patentee  may  file  disclaimer  in  patent 
office  after  reversal  but  before  decree  entered. 

Supreme  Court  haying  decided  on  merits,  Circuit  Court  may  not,  with- 
out leave,  allow  new  trial,  or  new  defenses. 

Approved  in  United  States  v.  Terminal  R.  R.  Assn.,  23o  U.  S.  200, 
59  L.  Ed.  538,  35  Sup.  Ct.  408,  holding  where 'Supreme  Court  remands 
cause  with  directions  to  dissolve  unlawful  combination,  District  Court 
cannot  insert  any  provision  regulating  rates;  Ex  parte  First  Nat.  Bank. 
207  U.  S.  67,  52  L.  Ed.  106,  28  Sup.  Ct.  23,  holding  Circuit  Court  of 
Appeals  cannot  mandamus*  District  Court  to  modify  decree  to  con- 
form to  its  construction  of  mandlate  of  Supreme  Court;  Ex  parte 
Fuller,  182  U.  S.  568,  46  L.  Ed.  1234,  21  Sup.  Ct.  873,  holding  United 
States  court  in  Indian  Territory  could,  upon  *  newly  discovered  evi- 
dence, grant  new  trial  after  final  decision  at  law;  The  Steam  Dredge  A, 
229  Fed.  685,  holding  where  appellate  court  remands  cause  in  lien 
suit,  District  Court  cannot  try  question  of  priority;  Richards  v.  Har- 
rison, 218  Fed.  137,  applying  rule  in  suit  to  revive  judgment  against 
husband  and  wife ;  A.  D.  Howe  Mach.  Co.  v.  Dayton,  210  Fed.  803,  127 
C.  C.  A.  351,  holding  appellate  court  will  issue  mandamus  only  when 
lower  court  has  refused  to  carry  out  mandate;  United  States  v.  Ter- 
minal Assn.,  197  Fed.  449,  holding  decree  of  dismissal  entered  by  one 
judge  is  not  void  by  reason  of  fact  that  statute  requires  hearing  before 
three  judges;  Fellows  v.  Borden's  Condensed  Milk  Co.,  188  Fed.  864, 
and  McClintock  v.  Pawtucket,  180  Fed.  320,  both  holding  after  dis- 
missal of  bill  by  Circuit  Court  of  Appeals,  application  must  be  made 
to  that  court  for  bill  of  review;  In  re  Lennox,  181  Fed.  428,  holding 
District  Court  cannot  reopen  case  on  ground  that  appellate  court  erro- 
neously interpreted  record;  Walker  v.  Brown,  86  Fed.  365,  369,  de- 
clining to  allow  amendment  of  answer;  Zeckendorf  v.  Stemfeld,  15 
Ariz.  339,  138  Pac.  1045,  holding  lower  court  cannot  reopen  case  and 
hear  new  evidence;  Farrow  v.  Eclipse  Bicycle  Co.,  18  App.  D.  C.  112, 
and  Gadsden  v.  Thrush,  72  Neb.  3,  99  N.  W.  836,  both  holding  lower 
court  cannot  permit  new  defenses  to  be  interposed  by  amendments  to 
answer;  dissenting  opinion  in  Hebb  v.  County  Court,  49  W.  Va.  735, 
37  S.  E.  679,  majority  holding  court  cannot  stay  party  in  his  proceed- 
ings by  motion  or  appeal  where  object  is  to  rid  himself  of  an  alleged 
contempt  or  show  that  order  which  he  did  not  obey  was  erroneous; 
Murphy  v.  Utter,  186  U.  S.  99,  46  L.  Ed.  1074,  22  Sup.  Ct.  777,  arguendo. 
XVJI— 63 
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Distinguished  in  Allen  v.  Commonwealth,  114  Va.  828,  77  S.  E.  67, 
holding  new  trial  on  ground  of  newly  discovered  evidence  is  not  de- 
pendent on  leave  granted  by  appellate  court. 

Authority  of  trial  court  to  entertain  bill  of  review  for  newly  dis- 
covered evidence  after  decision  on  appeal.  Note,  5  Ann.  Cas. 
945. 

166  XT.  S.  269-276,  41  L.  Ed.  996,  17  Sup.  Ct.  678,  GIBSON  V.  UNITED 
STATES. 

Government  Improvement  in  navigable  waters,  rendering  dock  useless, 
is  not  an  unlawful  deprivation. 

Approved  in  Whiteside  v.  Norton,  205  Fed.  12,  45  L.  R.  A.  (N.  8.) 
112,  123  C.  C.  A.  313,  holding  dredging  new  channel  in  St.  Louis 
River  did  not  change  boundary  between  Wisconsin  and  Minnesota; 
Greenleaf  Johnson  Lumber  Co.  v.  United  States,  204  Fed.  491, 
496,  497,  holding  act  appropriating  money  is  sufficient  authority  for 
Secretary  of  War  to  make  improvements  in  navigation ;  United  States 
v.  Certain  Lands,  112  Fed.  623,  627,  holding  where  lots  in  certain  tracts 
were  conveyed  by  deqds  containing  conditions  prohibiting  their  use 
for  certain  purposes,  and  providing  for  enforcement  of  conditions  by 
other  lot  owners,  and  some  lots  were  condemned  by  government  for 
fort,  possibility  that  government  might  make  prohibited  use  does  not 
give  other  lot  owners  right  to  compensation ;  King  v.  City  of  St.  Louis, 
98  Fed.  643,  upholding  Federal  jurisdiction  over  action  involving  right 
to  accretions  along  river  front  by  land  owners  whose  title  is  derived 
through  patents  issued  pursuant  to  congressional  act,  in  which  lands 
are  described  as  "lying  on  west  bank  of  Mississippi  River" ;  People  v. 
Banning  Company,  167  Cal.  649,  140  Pac.  590,  holding  owner  of  swamp- 
lands takes  same  subject  to  rights  of  navigation ;  State  v.  Bayou  John- 
son Oyster  Co.,  130  La.  611,  58  South.  407,  holding  United  States  had 
no  title  to  swamp-land  bordering  on  Gulf  of  Mexico;  Lewis  Blue  Point 
Oyster  Cultivation  Co.  v.  Briggs,  198  N.  Y.  293,  295,  19  Ann.  Cas.  694, 
34  L.  R.  A.  (N.  S.)  1084,  91  N.  E.  848,  holding  owner  of  oyster-beds 
holds  same  subject  to  rights  of  navigation. 

Whether  consequential  damages  to  property  from  proper  exercise 
of  governmental  power  is  taking.    Note,  4  Ann.  Cas.  1186. 

Right  to  improve  navigability  of  stream.  Note,  67  L.  R.  A.  841, 
844. 

Right  to  obstruct  wharf  rights  in  navigable  waters  for  public  pur- 
poses, without  compensation.    Note,  34  L.  R.  A.  (N.  S.)  425. 

Riparian  owner  most  suffer  consequences  of  improvement  In  naviga- 
tion, and  cannot  have  damages. 

Approved  in  Willink  v.  United  States,  240  U.  S.  580,  581,  60  L.  Ed. 
810,  811,  36  Sup.  Ct.  424,  holding  United  States  could  prevent  riparian 
owner  from  renewing  sheet  piling  on  wharf ;  Greenleaf- Johnson  Lumber 
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i 
Co.  v.  Garrison,  237  U.  S.  258,  59  L.  Ed.  944,  35  Sup.  Ct.  551  (affirming 

215  Fed.  578,  131  C.  C.  A.  644),  holding  land  owner  cannot  recover 
for  damages  resulting  from  change  in  harbor  lines;  Peabody  v.  United 
States,  231  U.  S.  538,  58  L.  Ed.  353,  34  Sup.  Ct.  159,  holding  land 
owner  not  entitled  to  damages  because  United  States  fired  coast  defense 
uuns  over  his  property;  United  States  v.  Chandler-Dunbar  Water 
Power  Co.,  229  U.  S.  63,  70,  57  VEd.  1076,  1078,  33  Sup.  Ct.  667, 
holding  Congress  might  revoke  permission  to  build  dikes  in  St.  Mary's 
River  without  being  liable  ia  damages;  Union  Bridge  Co.  v.  United 
States,  204  U.  S.  389,  51  L.  Ed.  534,  27  Sup.  Ct.  367,  and  Monongahela 
Bridge  Co.  v.  United  States,  216  U.  S.  192,  54  L.  Ed.  441,  30  Sup.  Ct. 
356,  both  holding  Secretary  of  War  may  compel  alteration  of  bridge 
over  navigable  stream;  Philadelphia  Co.  v.  Dickinson,  33  App.  D.  C. 
349,  and  Philadelphia  Co.  v.  Stimson,  223  U.  S.  627,  635,  56  L.  Ed.  580, 
583,  32  Sup.  Ct.  340,  both  holding  United  States  not  liable  for  damages 
resulting  from  change  in  harbor  lines;  West  Chicago  St.  R.  R.  Co.  v. 
Illinois,  201  U.  S.  524,  526,  50  L.  Ed.  852,  853,  26  Sup.  Ct.  518,  street 
railroad  must  bear  cost  of  lowering  its  tunnels,  necessitated  by  deep- 
ening of  navigable  stream;  Chicago  etc.  Ry.  Co.  v.  Illinois,  200  U.  S. r 
583,  50  L.  Ed.  605,  26  Sup.  Ct.  341,  imposing  upon  railway  company 
entire  cost  of  rebuilding  bridge,  necessitated  by  enlarging  creek  chan- 
nel; Manigault  v.  Springs,  199  U.  S.  484,  485,  50  L.  Ed.  280,  26  Sup. 
Ct.  127,  to  drain  lowlands,  State  may  dam  navigable  stream,  even  to 
some  extent  flooding  riparian  lands,  without  compensation;  Bedford  v. 
United  States,  192  U.  S.  224,  48  L.  Ed.  417,  24  Sup.  Ct.  240,  holding 
damages  to  land  by  flooding  as  result  of  revetments  erected  by  gov- 
ernment along  Mississippi  to  prevent  erosion  are  not  taking  of  lands 
flooded  within  fifth  amendment;  Scranton  v.  Wheeler,  179  U.  S.  155, 
45  L.  Ed.  1S4,  21  Sup.  Ct.  54,  holding  riparian  owner  whose  access 
to  navigable  water  is  permanently  destroyed  by  government  pier  erected 
on  submerged  lands  in  front  of  his  upland  not  entitled  to  compensa- 
tion; Meyer  v.  Richmond,  172  U.  S.  96,  98,  43  L.  Ed.  S80,  19  Sup.  Ct. 
Ill,  113,  where  city  authorized  railroad  to  obstruct  street;  Lane  v. 
Harbor  Commrs.,  70  Conn.  695,  698,  40  Atl.  1061,  1062,  permit  to  wharf 
may  be  modified  to  meet  requirements;  Great  Northern  Ry.  Co.  v. 
Quigg,  213  Fed.  880,  holding  railroad  company  could  not  enjoin  con- 
struction of  State  highway;  Cubbins  v.  Mississippi  River  Commission, 
204  Fed.  308,  refusing  to  allow  damages  resulting  from  building  of 
levee;  Mann  v.  Des  Moines  Water  Co.,  202  Fed.  865,  121  C.  C.  A.  220, 
holding  city  may  enjoin  pollution  of  water  in  river;  United  States  v. 
Monongahela  Bridge  Co.,  160  Fed.  724,  holding  Secretary  of  War  may 
order  alteration  in  bridge  over  navigable  stream  without  making  com- 
pensation therefor;  Carver  v.  San  Pedro  etc.  R.  Co.,  151  Fed.  337, 
holding  private  person  may  maintain  suit  for  obstruction  to  navigable 
waters;  Salliotte  v.  King  Bridge  Co.,  122  Fed.  382,  383,  65  L.  R.  A. 
620,  .68  C.  C.  A.  466,  hpjding  riparian  owner  cannot  recover  compen- 
sation for  damage  to  land  from  erection  of  lawful  bridge  over  navigable 
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stream;  Richardson  v.  United  States,  100  Fed.  717,  holding  grantee 
of  submerged  oyster  lands  from  State  not  entitled  to  compensation  from 
government  for  injury  thereto  resulting  from  dredging  to  deepen  chan- 
nel; People  v.  California  Fish  Co.,  166  Cal.  600,  138  Pac.  89,  holding 
State  may  deal  with  tide-lands  providing  they  do  not  interfere  with 
harbor  lines ;  fieufferle  v.  Macf arland,  28  App.  D.  C.  107,  holding  land 
owner  not  entitled  to  damages  resulting  from  sewer  being  emptied 
into  river;  Home  for  Aged  Women  v.  Commonwealth,  202  Mass.  431, 
24  L.  R.  A.  (N.  S.)  79,  89  N.  E.  127,  applied  where  State  of  Massa- 
chusetts made  changes  in  St.  Charles  River;  Brand  v.  Multnomah 
County,  38  Or.  103,  84  Am.  St.  Rep.  783,  62  Pac.  210,  holding  occupa- 
tion of  street  by  elevated  roadway  or  bridge  approach  entirely  filling 
such  street  and  preventing  access  to  abutting  lots  is  not  "taking"  of 
such  lots  where  structure  is  authorized  as  part  of  street ;  Grays  Harbor 
Boom  Co.  v.  Lownsdale,  54  Wash.  105,  104  Pac.  272,  holding  company 
constructing  boom  under  State  authority  need  not  compensate  adjoin- 
ing riparian  owners;  dissenting  opinion  in  Muhlker  v.  New  York  etc. 
R.  R.  Co.,  197  U.  S.  575,  49  L.  Ed.  880,  25  Sup.  Ct.  522,  majority  hold- 
ing owner  of  land  on  New  York  street  entitled  to  compensation  because 
of  elevated  railroad  structure  in  front  of  his  property;  dissenting 
opinion  in  United  States  v.  Lynah,  188  U.  S.  484,  47  L.  Ed.  554,  23 
Sup.  Ct.  362,  majority  holding  owner  of  rice  plantation  rendered  abso- 
lutely worthless  by  overflow  caused  by  damming  of  river  under  author- 
ity of  Cpngress  is  entitled  to  compensation. 

Distinguished  in  United  States  v.  Lynah,  188  U.  S.  473,  47  L.  Ed.  549, 
23  Sup.  Ct.  358,  holding  owner  of  rice  plantation  rendered  absolutely 
worthless  by  overflow  caused  by  damming  of  river  under  authority  of 
Congress  is  entitled  to  compensation;  Cohen  v.  United  States,  162  Fed. 
367,  holding  land  owner  entitled  to  damages  resulting  from  diversion 
of  water  of  navigable  stream;  Brown  v.  United  States,  81  Fed.  57, 
where  government  took  submerged  land  in  plaintiff's  possession;  Foster 
Lumber  Co.  v.  Arkansas  Valley  etc.  Ry.  Co.,  20  Okl.  595,  596,  597,  30 
L.  R.  A.  (N.  S.)  231,  100  Pac.  1110,  1111,  holding  property  owner  may 
recover  damage  to  his  property  resulting  from  construction  of  rail- 
road ;  Sutton  v.  Catawba  Power  Co.,  76  S.  C.  325,  56  S.  E.  968,  holding 
legislature  may  provide  that  private  company  erecting  dam  be  liable 
for  resulting  damages;  dissenting  opinion  in  Scranton  v.  Wheeler,  179 
U.  S.  181,  45  L.  Ed.  144,  21  Sup.  Ct.  64,  majority  holding  riparian 
owner,  whose  access  to  navigable  water  is  permanently  destroyed  by 
government  pier  erected  on  submerged  lands  in  front  of  his  upland,  not 
entitled  to  compensation. 

Disapproved  in  United  States  v.  Welch,  217  U.  S.  339,  19  Ann.  Gas. 
680,  28  L.  R.  A.  (N.  S.)  385,  54  L.  Ed.  790,  30  Sup.  Ct.  527,  holding 
land  owner  may  recover  for  damages  resulting  from  construction  of 
government  dam. 

Right  of  access  of  riparian  proprietors.    Note,  1  Ann.  Oas.  185. 


981  NOTES  ON  U.  S.  REPORTS.       166  U.  S.  276-290 

Right  of  owner  of  upland  to  access  to  navigable  water.    Note,  40 
L.  R.  A.  603. 

Riparian  owner's  right  of  access.    Note,  23  E.  R.  C.  161. 

Miscellaneous.  Cited  in  Hagerla  h.  Mississippi  River  Power  Co., 
202  Fed.  789,  holding  company  organized  to  construct  dam  across  Mis- 
sissippi River  might  condemn  land  in  furtherance*  of  project ;  dissenting 
opinion  in  Independent  Tug  Line  v.  Lake  Superior  Lumber  etc.  Co.,  146 
Wis.  130,  131  N.  W.  412,  majority  holding  State  of  Wisconsin  could 
legislate  regarding  commerce  on  Lake  Superior. 

166  XT.  B.  276-280,  41  L.  Ed.  1002,  17  Sup.  Ct.  576,  NELSON  T.  FLINT. 

Party  cannot  bring  matters  into  record  by  filing  with  clerk  affidavit 
not  in  bill  of  exceptions. 

Approved  in  Metropolitan  R.  R.  Co.  v.  Macfarland,  195  U.  S.  330, 
49  L.  Ed.  223,  25  Sup.  Ct.  28,  parties  cannot,  by  affidavits  or  agreements, 
make  that  a  bill  of  exceptions  which  is  not  one  in  law. 

Record  showing  instruction  handed  in  after  jury  instructed  does  not 
show  its  proper  presentation. 

Approved  in  Northern  Pac.  R.  R.  Co.  v.  Krohne,  86  Fed. '235,  29 
C.  C.  A.  674,  new  objections  to  instructions  cannot  be  raised  on  appeal. 

Miscellaneous.  Cited  in  O'Connell  v.  Mason,  127  Fed.  '437,  dismissing 
cause  because  it  is  frivolous. 

166  XT.  S.  280-290,  41  L.  Ed.  1004,  17  Sup.  Ct.  572,  PANAMA  B.  B.  CO.  V. 
NAPIER  SHIPPING  CO. 

Supreme  Court  issuing  certiorari  to  Circuit  Court  of  Appeals,  after  sec- 
ond appeal  from  libel,  la  not  limited  to  matters  on  second  appeal 

Approved  in  Hamilton-Brown  Shoe  Co.  v.  Wolf  Bros.  &  Co.,  240  U.  S. 
259,  60  L.  Ed.  6S4,  36  Sup.  Ct.  271,  holding  in  reviewing  case  on  second 
appeal,  court  may  rectify  errors  occurring  in  interlocutory  proceedings ; 
Messinger  v.  Anderson,  225  U.  S.  444,  56  L.  Ed.  1156,  32  Sup.  Ct.  739, 
holding  prior  decision  of  Circuit  Court  of  Appeals  is  not  law  of  caser 
for  Supreme  Court;  Beiseker  v.  Moore,  174  Fed.  371,  98  C.  C.  A.  272,  r 
holding  second  writ  of  error  brings  up  for  review  nothing  but  pro- 
ceedings occurring  at  second  trial;  Staffords  v.  King,  90  Fed.  141,  32 
C.  C.  A.  536,  certiorari  suspends  operation  of  order  of  Circuit  Court 
of  Appeals  dissolving  injunction. 

'Admiralty  has  jurisdiction  of  injury  to  Teasel  by  running  upon  sunken 
obstruction. 

Approved  in  Atlantic  Transport  Co.  v.  Imbrovek,  234  U.  S.  60,  51 
L.  B.  A.  (N.  S.)  1157,  58  L.  Ed.  1212,  34  Sup.  Ct.  733,  holding  admiralty 
has  jurisdiction  over  injury  occurring  to  stevedore  while  loading  ship; 
United  States  v.  Evans,  195  U.  S.  365,  49  L.  Ed.  237,  25  Sup.  Ct.  46, 
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libel  in  rem  lies  against  vessel  for  colliding  with  beacon  built  upon 
piles;  Evans  v.  Western  Timber  etc.  Co.,  201  Fed.  463,  applying  rule 
where  vessel  collided  with  pile;  Bowers  Hydraulic  Dredging  Co.  v. 
Federal  Construction  Co.,  148  Fed.  294,  suit  in  admiralty  to  recover 
hire  of  Bowers  hydraulic  dredge. 

Admiralty  has  jurisdiction  of  torts  within  waters  of  foreign  power. 

Approved  in  State  of  Maryland  v.  Miller,  180  Fed.  805,  holding 
injury  occurring  on  Patapsco  River  was  within  admiralty  jurisdiction. 

Distinguished  in  The  Cuzco,  226  Fed.  172,  holding  stevedore  injured 
in  port  of  British  Columbia  cannot  maintain  suit  in  rem  in  courts  of 
United  States. 

Admiralty  jurisdiction  in  tort.    Note,  13  Ann.  Gas.  1217,  1221. 

Admiralty  may  take  jurisdiction  of  tort  between  foreigners,  though 
it  may  decline,  especially  if  consul  object. 

Approved  in  The  Troop,  128  Fed.  862,  63  C.  C.  A.  584  (affirming 
118  Fed.  772),  upholding  admiralty  jurisdiction  over  suit  by  seaman 
against  foreign  ship  to  recover  damages  for  gross  negligence  of  master 
in  failing  to  give  libelant  proper  medical  treatment. 

• 

Wharf  owner  is  not  liable  for  injosy  to  vessel  sunk  by  obstruction 
known  to  vessel's  agent. 

Distinguished  in  Smith  v.  Burnett,  173  U.  S.  435,  43  L.  Ed.  759,  19 
Sup.  Ct.  444,  wharfinger  must  give  notice  of  obstruction ;  Look  v.  Ports- 
mouth etc.  Ry.  Co.,  141  Fed.  187,  vessel  exposed  to  charge  of  elec- 
tricity through  ignorance  of  consignee's  agent. 

Liability  for  safety  of  wharf  or  dock.    Note,  61  L.  R.  A.  955. 

166  TJ.  8.  200-374,  41  I*.  Ed.  1007,  17  Sup.  Ct.  540,  UNITED  STATES  V; 
TRANS-MISSOURI  FREIGHT  ASSN. 

Dissolution,  pending  appeal  of  freight  association  enjoined  by  lower 
court,  does  not  prevent  review  by  Supreme  Court,  decree  also  restraining 
similar  associations. 

Approved  in  Southern  Pac.  Terminal  Co.  v.  Interstate  Commerce 
Commission,  219  U.  S.  515,  55  L.  Ed.  316,  31  Sup.  Ct.  279,  holding 
appeal  from  decree  dismissing  suit  to  enjoin  enforcement  of  order  pro- 
hibiting carrier  from  giving  undue  preference  will  not  be  dismissed 
because  time  for  which  such  order  was  to  run  has  elapsed;  Southern 
Pac.  Co.  v.  Eshelman,  227  Fed.  933,  applying  rule  where  railroad  com- 
mission allowed  company  to  create  indebtedness  pending  suit  to  enjoin 
commission  from  preventing  same;  United  States  v.  Swift,  186  Fed. 
1013,  holding  judgment  of  conviction  or  acquittal  under  Anti-trust  Act 
is  no  bar  to  subsequent  prosecution  for  continuing  conspiracy;  Behlmer 
v.  Louisville  etc.  R.  Co.,  83  Fed.  903,  28  C.  C.  A.  229,  injunction  of 
unlawful  rates  binds  association's  unnamed  successor;   State  v.  Cox, 
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87  Ohio  St.  334,  101  N.  E.  139,  discussing  appellate  jurisdiction  of 
Supreme  Court  of  State  of  Ohio;  Great  Northern  Ry.  Co.  v.  Public 
Service  Commission,  69  Wash.  580,  581,  125  Pac.  949,  applying  where 
railroad  was  ordered  to  construct  spur-track. 

Distinguished  in  United  States  v.  Hamburg-Amerikanische  Co.,  239 
U.  S.  476,  477,  60  L.  Ed.  891,  392,  36  Sup.  Ct.  217,  holding  unlawful 
combination  of  transatlantic  steamship  companies  becomes  moot  ques- 
tion because  of  existence  of  European  war. 

Statutory  amount  may  be  made  to  appear  by  affidavits  where  not  in  bill. 
Approved  in  Coulter  v.  Louisville  etc.  R.  R.  Co.,  196  U.  S.  606,  49 
L.  Ed.  617,  25  Sup.  Ct.  342,  and  Robinson  v.  Suburban  Brick  Co.,  127 
Fed.  806,  62  C.  C.  A.  484,  both  reaffirming  rule;  Lee  Line  Steamers  v. 
Robinson,  232  Fed.  418,  holding  separate  allegation  as  to  jurisdictional 
amount  is  not  necessary ;  Williams  v.  Molther,  198  Fed.  462, 117  C.  C.  A. 
220,  holding  court  may  infer  that  damages  will  exceed  jurisdictional 
amount;  Hannah  v.  Charleston  Nat.  Bank,  53  W.  Va.  83^  44  S.  E. 
152,  holding  affidavits  may  be  filed  in  Supreme  Court  to  show  value 
giving  jurisdiction,  when  form  of  procedure  in  trial  court  does  not 
require  that  record  or  evidence  show  value  of  property  in  controversy. 

Act  of  1890,  forbidding  contracts  in  restraint  of  trade,  coven  contract 
of  competing  roads,  directly  so  acting. 

Approved  in  United  States  v.  Joint  Traffic  Assn.,  171  U.  S.  558, 
*  559,  562,  43  L.  Ed.  283,  284,  285,  19  Sup.  Ct.  27,  28,  29,  following  rule ; 
United  States  v.  Addyston  Pipe  etc.  Co.,  85  Fed.  299,  46  L.  B.  A.  122, 
29  C.  C.  A.  141,  annulling  iron-pipe  trust;  Bailey  v.  Association  of 
Master  Plumbers,  103  Tenn.  107,  52  S.  W.  854,  annulling  by-laws  of 
plumbers'  association;  United  States  v.  Northern  Securities  Co.,  120 
Fed.  725,  727,  holding  contract  by  which  majority  of  stock  of  two 
companies  owning  parallel  interstate  railroads  is  transferred  to  cor- 
poration organized  for  purpose  of  holding  and  voting  same  and  re- 
ceiving dividends  and  dividing  same  pro  rata  among  stockholders  of 
two  companies  violates  Anti-trust  Act;  Brown  v.  Jacobs'  Pharmacy 
Co.,  115  Ga.  443,  90  Am.  St.  Rep.  140,  41  S.  E.  559,  holding  combina- 
tion of  merchants  to  compel  another  to  sell  goods  at  prices  fixed  by  it, 
or  on  his  refusal  to  do  so  to  prevent  those  of  whom  its  members 
are  purchasing  customers  from  selling  goods  to  him,  is  void,  and  mem- 
bers may  be  enjoined  from  carrying  out  scheme;  National  Lead  Co. 
v.  Grote  Paint  Store  Co.,  80  Mo.  App.  267,  construing  agreement  as 
in  violation  of  Anti-trust  Act  of  1891;  State  v.  Hulgin,  110  Wis.  253, 
85  N.  W.  1063,  holding  agreement  between  independent  concerns,  each 
publishing  newspaper  and  furnishing  thereby  means  for  advertising  to 
compel  another  newspaper  to  reduce  rates  or  lose  customers,  is  within 
Stats.  1898,  §  4466a;  dissenting  opinion  in  Park  &  Sons  Co.  v.  National 
Wholesale  Druggists'  Assn.,  175  N.  Y.  36,  37,  67  N.  E.  149,  majority 
upholding  contract  between  patent  medicine  manufacturers  and  asso- 
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ciation  of  wholesalers,  establishing  uniform  jobbing  price  for  fixed 
quantities  to  dealers,  who  agreed  to  maintain  prices  established  by 
manufacturers. 

Commerce  act  of  1887  ii  not  inconsistent  with  act  of  1890  against  con- 
tracts in  restraint  of  trade. 

Approved  in  State  v.  Eldredge,  27  Utah,  488,  76  Pac.  341,  holding 
unconstitutional  construction  of  law  giving  board!  of  equalization  right 
to  tax  property  wholly  within  county. 

Debates  in  Congress  may  not  be  resorted  to,  in  construing  act;  only 
its  language  and  history  of  times. 

Approved  in  Hartford  Fire  Ins.  Co.  v.  State,  76  Ark.  309,  89  S.  W. 
44,  and  Funkhouser  v.  Spahr,  102  Va.  312,  46  S.  E.  380,  both  reaffirm- 
ing rule;  Central  Building,  Loan  etc.  Co.  v.  Bowland,  216  Fed.  532, 
Ex  parte  Goodrich,  160  Cal.  417,  Ann.  Cas.  1913A,  56,  117  Pac.  464, 
Cortelyou^v.  United  States,  32  App.  D.  C.  29,  and  State  v.  Harmon, 
87  Ohio  St.  371,  101  N.  E.  287,  all  applying  principle;  Lapina  v. 
Williams,  232  U.  S.  90,  58  L.  Ed.  519,  34  Sup.  Ct.  196,  holding  courts 
will  not  go  beyond  reports  of  congressional  committees;  Pennsylvania 
R.  R.  Co.  v.  International  Coal  Min.  Co.,  230  U.  S.  199,  Ann.  das. 
1915A,  315,  57  L.  Ed.  1452,  33  Sup.  Ct.  893,  holding  courts  will  not 
consider  statement  made  during  course  of  debate;  Maxwell  v.  Dow, 
176  U.  S.  602,  44  L.  Ed.  605,  20  Sup.  Ct.  456,  applying  principle  in 
holding  Utah  statute  providing  for  trial  of  criminal  case  by  jury  of 
eight  persons  does  not  contravene  Fourteenth  Amendment;  Tucker  v. 
Williamson,  229  Fed.  205,  applying  rule  in  construction  of  Narcotic 
Act  of  1914 ;  Delano  v.  United  States,  220  Fed.  637,  136  C.  C.  A.  243, 
holding  fact  that  employee  is  employed  otherwise  than  as  train-dis- 
patcher does  not  relieve  railroad  from  liability  for  violation  of  Hours 
of  Service  Act ;  United  States  v.  Toledo  Newspaper  Co.,  220  Fed.  477, 
478,  holding  act  of  March  2,  1831,  made  publishers  and  editors  liable 
for  contempt  publications ;  United  States  v.  First  Nat.  Bank,  190  Fed. 
345,  holding  word  "person"  in  Federal  legislation  includes  corpora- 
tions; Goodrich  Transit  Co.  v.  Interstate  Commerce  Commission,  190 
Fed.  956,  holding  courts  may  review  proceedings  connected  with  pass- 
age of  act;  City  of  Vermillion  v.  Northwestern  Tel.  Exchange  Co., 
189  Fed.  293,  111  C.  C.  A.  21,  applying  rule  in  construction  of  munici- 
pal ordinances;  Red  C.  Oil  Mfg.  Co.  v.  Board  of  Agriculture,  172 
Fed.  711,  holding  opinions  of  different  legislators  will  not  be  consid- 
ered; Nelson  v.  Southern  Ry.  Co.,  172  Fed.  485,  holding  suit  arising 
under  Federal  Liability  Act  is  not  removable  as  one  necessarily  aris- 
ing under  laws  of  United  States;  Morris  v.  United  States,  168  Fed. 
684,  94  C.  C.  A.  168,  holding  indictment  for  violation  of  Oleomargarine 
Act  must  allege  accused  to  be  manufacturer;  Bozeman  v.  State,  7  Ala. 
App.  157,  61  South.  606,  holding  court  will  not  resort  to  debates  so  as 
to  impute  another  meaning  to  statute;  State  v.  Lowry,  166  Ind.  393, 
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9  Ann.  Oas.  350,  4L.R.A.  (N.  S.)  528,  77  N.  £.  734,  holding  State 
could  not  prohibit  person  having  cigarettes  in  his  possession;  People 
v.  Chicago  Rys.  Co.,  270  111.  106,  110  N.  E.  393,  holding  courts  will 
not  consider  opinion  of  author  of  bill;  Woollcott  v.  Shubert,  217  N.  Y. 
221,  Ann.  Oas.  1916B,  726,  111  N.  E.  831,  refusing  to  consider  state- 
ments or  opinions  of  legislators;  Coal  &  Coke  Ry.  Co.  v.  Conley,  67 
W.  Va.  162,  67  S.  E.  627,  holding  legislature  may  classify,  railroads 
according  to  length  of  line;  Sullivan  v.  Boston  &  A.  R.  R.  Co.,  210 
Mass.  232,  96  N.  E.  348,  and  Boston  v.  Talbot,  206  Mass.  91,  91  N.  E. 
1017,  both  holding  court  cannot  inquire  into  motives  of  legislators 
in  passing  act;  State  v.  Harden,  62  W.  Va.  349,  58  S.  E.  730,  holding 
town  council  had  authority  to  issue  liquor  licenses;  dissenting  opinion 
in  Hartford  Fire  Ins.  Co.  v.  State,  76  Ark.  315,  89  S.  W.  47,  majority 
holding  act  of  1905  prohibits  foreign  corporation,  which  belongs  to  pool 
to  fix  insurance  rates  for  places  other  than  Arkansas  as  well  as  in 
Arkansas,  from  doing  business  in  Arkansas;  dissenting  opinion  in 
Keene  v.  Wyatt,  160  Mo.  16,  63  S.  W.  119,  majority  holding  under 
Rev.  Stats.  1879,  §  2693,  sale  of  homestead  of  deceased  homesteader 
/need  not  be  postponed  until  death  of  widow  or  majority  of  children; 
State  v.  Lancashire  Fire  Ins.  Co.,  66  Ark.  472,  45  L.  R.  A.  351,  51  S.  W. 
635,  following  rule;  United  States  v.  Coal  Dealers'  Assn.,  85  Fed.  261, 
act  extends  to  all  restraints,  regardless  of  common  law;  Fay  v.  Spring- 
field, 94  Fed.  421,  construing  statute  authorizing  special  assessment 
for  improvements;  Dunlap  v.  United  States,  173  U.  S.  75,  43  L.  Ed. 
1619,  19  Sup.  Ct.  323,  arguendo. 

Distinguished  in  Standard  Oil  Co.  v.  United  States,  221  U.  S.  50, 
Ann.  Oas.  1912D,  734,  34  L.  R.  A.  (N.-  8.)  834,  55  L.  Ed.  641,  31  Sup. 
Ct.  502,  holding  debates  may  be  resorted  to  to  determine  history  of 
period;  Binns  v.  United  States,  194  U.  S.  495,  48  L.  Ed.  1090,  24  Sup. 
Ct.  816,  quoting  from  statement  of  chairman  of  Senate  committee; 
Roberts  v.  Southern  Pac.  Co.,  186  Fed.  938,  holding  courts  may  refer 
to  debates  to  determine  meaning  of  language;  Wadsworth  v.  Boysen, 
148  Fed.  778,  78  C.  C.  A.  437,  debates  may  be  resorted  to  to  deter- 
mine general  object  of  Congress  in  making  land  grant. 

Opinions  or  motives  of  legislators  or  draughtsman  of  bill  as  aid 
to  construction  of  statute.    Note,  19  Ann.  Oas.  1031. 

Railroad  contract!  may  be  restraints  of  trade,  if  affecting  rates  at  all 
prejudicially  to  public  Interests. 

Approved  in  Interstate  Commerce  Commission  v.  Nashville  etc.  Ry, 
Co.,  120  Fed.  935,  57  C.  C.  A.  224,  holding  finding  that  railroad  rates 
are  unreasonable  in  themselves  and  in  violation  of  Interstate  Com- 
merce Act,  §  1,  cannot  be  based  on  evidence  that  they  were  too  high 
as  compared  with  rates  between  initial  points  and  one  or  two  other 
points;  East  Tennessee  etc.  Ry.  Co.  v.  Interstate  etc.  Commission,  99 
Fed.  61,  39  C.  C.  A.  413,  holding  freight  rates  to  Chattanooga  from 
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seaboard,  fixed  by  agreement  between  railroads  entering  city,  which 
are  from  twenty-five  to  sixty  per  cent  higher  than  those  charged  over 
same  route  to  point  beyond  violate  Interstate  Commerce  Act,  §§  3,  4; 
United  States  v.  Hopkins,  82  Fed.  537,  and  United  States  v.  Coal  Deal- 
ers' Assn.  of  California,  85  Fed.  262,  reasonableness  of  restraint  is 
no  defense;  United  States  v.  Addyston  Pipe  etc.  Co.,  85  Fed.  278,  46 
L.  R.  A.  122,  29  C.  C.  A.  141,  arguendo. 

Test  of  legality  of  combinations  in  restraint  of  trade.    Note,  2 
Ann.  Cas.  339. 

Act  of  1890  includes  all  contracts  in  restraint  of  commerce,  though 
restraint  is  reasonable. 

Approved  in  United  States  v.  Union  Pacific  R.  R.  Co.,  226  U.  S. 
82,  84,  57  L.  Ed.  131,  132,  33  Sup.  Ct.  53,  holding  purchase  of  Southern 
Pacific  lines  by  Union  Pacific  Railroad  was  within  prohibition  of 
Sherman  Act;  United  States  v.  American  Tobacco  Co.,  221  U.  S.  179, 
55  L.  Ed.  693,  31  Sup.  Ct.  632,  holding  unification  of  control  over 
tobacco  industry  was  combination  in  restraint  of  trade;  Standard  Oil 
Co.  v.  United  States,  221  U.  S.  64,  65,  66,  67,  68,  Ann.  Oas.  1912D, 
734,  34  L.  R.  A.  (N.  S.)  834,  55  L.  Ed.  646,  647,  648,  31  Sup.  Ct.  502 
(affirming  173  Fed.  184,  188),  holding  unification  of  power  and  control 
over  oil  industry  was  unlawful  combination  which  courts  may  dissolve; 
Shawnee  Compress  Co.  v.  Anderson,  209  U.  S.  434,  52  L.  Ed.  875, 
28  Sup.  Ct.  572,  holding  contract  not  to  engage  in  business  within 
fifty  miles  was  void  as  being  unlawful  "restraint ;  Loewe  v.  Lawlor,  208 
U.  S.  297,  52  L.  Ed.  497,  28  Sup.  Ct.  301,  holding  boycott  on  manu- 
facture and  sale  of  hats  was  contract  in  restraint  of  trade;  National 
Cotton  Oil  Co.  v.  Texas,  197  U.  S.  129,  49  L.  Ed.  694,  25  Sup.  Ct.  379, 
upholding  forfeiture  of  license  of  foreign  corporation  for  violation  of 
Texas  anti-trust  laws;  Northern  Securities  Co.  v.  United  States,  193 
U.  S.  329,  353,  360,  48  L.  Ed.  697,  707,  710,  24  Sup.  Ct.  436,  combina- 
tion of  stockholders  in  competing  interstate  railways  to  form  stock- 
holding corporation,  violative  of  Federal  Anti-trust  Act;  Lottery  Case, 
188  U.  S.  359,  47  L.  Ed.  502,  23  Sup.  Ct.  328,  upholding  act  of  1895, 
prohibiting  traffic  in  lottery  tickets;  Bement  v.  National  Harrow  Co., 
186  U.  S.  92,  46  L.  Ed.  1069,  22  Sup.  Ct.  756,  upholding  contract  for 
sale  of  patented  articles  under  license  at  specified  prices  which  seller 
cannot  decrease;  United  States  v.  International  Harvester  Co.,  214  Fed. 
995,  997,  1001,  holding  consolidation  of  five  harvester  companies  was 
unlawful  under  Sherman  Act;  United  States  v.  Whiting,  212  Fed.  473, 
holding  jury  must  decide  whether  combination  was  unlawful  restraint 
on  interstate  commerce;  United  States  v.  Patterson,  201  Fed.  707,  715, 
holding  defendants  in  suit  under  Anti-trust  Act  are  presumed  to  know 
their  acts  were  in  violation  of  same;  United  States  v.  Eastern  States 
Retail  Lumber  Dealers'  Assn.,  201  Fed.  584,  holding  "restraint  of  trade" 
includes  "restraint  of  competition";  Steers  v.  United  States,  192  Fed.  6, 
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112  C.  C.  A.  423,  holding  fact  that  traffic  was  small  does  not  relieve 
unlawful  combination  from  criminality;  United  States  v.  E.  I.  Du  Pont 
De  Nemours  &  Co.,  188  Fed.  150,  holding  combination  of  powder  com- 
panies was  unlawful  and  in  restraint  of  trade;  Henry  L.  Doherty  & 
Co.  v.  Rice,  186  Fed.  210,  holding  one  lighting  company  may  purchase 
stock  of  competing  company ;  Meeker  v.  Lehigh  Valley  R.  Co.,  183  Fed. 
551,  106  C.  C.  A.  94,  holding  complaint  for  damages  under  Sherman 
Act  must  allege  unlawful  conspiracy  and  damages  resulting  there- 
from; Ware-Kramer  Tobacco  Co.  v.  American  Tobacco  Co.,  180  Fed. 
165,  allowing  recovery  of  damages  in  favor  of  one  injured  by  unlawful 
combination;  Pacific  Coast  Ry.  Co.  v.  United  States,  173  Fed.  451, 
98  C.  C.  A.  31,  holding  Safety  Appliance  Act  of  1893  applied  also 
to  intrastate  railroads;  United  States  v.  American  Tobacco  Co.,  164 
Fed.  710,  717,  dissolving  unification  of  control  over  tobacco  industry; 
Smeltzer  v.  St.  Louis  etc.  R.  Co.,  158  Fed.  659,  upholding  law  making 
-  initial  carrier  liable  for  damage  occurring  to  goods  while  in  hands 
of  connecting  carrier;  Wheeler-Stenzel  Co.  v.  National  Window  Glass 
etc.  Assn.,  152  Fed.  867,  10  L.  R.  A.  (N.  S.)  972,  81  C.  C.  A.  658, 
holding  complaint  for  damages  under  Anti-trust  Act  need  only  allege  j 
combination  in  restraint  of  trade;  United  States  v.  Adair,  152  Fed. 
744,  757,  holding  Congress  could  penalize  common  carrier  discharging 
employee  on  account  of  labor  affiliations;  McConnell  v.  Camors- 
McConnell  Co.,  152  Fed.  331,  81  C.  C.  A.  429,  holding  contract  for 
sale  of  business  could  not  prohibit  vendor  from  engaging  in  business 
again;  In  re  Charge  to^Grand  Jury,  151  Fed.  839,  where  court,  in 
charge  to  jury,  discussed  elements  of  unlawful  conspiracy;  Spain  v. 
St.  Louis  etc.  R.  Co.,  151  Fed.  527,  upholding  Federal  Employers'  Lia- 
bility Act;  Continental  Wall-Paper  Co.  v.  Lewis  Voight  &  Sons  Co., 
148  Fed.  946,  19  L.  R.  A.  (N*  S.)  143,  78  C.  C.  A.  567,  holding  illegal 
contract  by  which  corporation  was  enabled  to  monopolize  wallpaper 
trade;  Bobbs-Merrill  Co.  v.  Straus,  139  Fed.  179,  holding  illegal  com- 
bination of  publishers  and  booksellers  to  control  retail  price  of  copy- 
righted books;  Tift  v.  Southern  Ry.  Co.,  138  Fed.  761,  holding  illegal 
combination  of  railroads  to  advance  rates  on  certain  class  of  shipments ; 
Interstate  Commerce  Commission  v.  Southern  Pac.  Co.,  132  Fed.  838, 
843,  844,  846,  declaring  illegal  contract  for  pooling  of  freight  earn- 
ings; Ellis  v.  Inman  etc.  Co.,  131  Fed.  188,  65  C.  C.  A.  488,  holding 
illegal  combination  of  all  lumber  dealers  of  city  to  maintain  prices, 
which  refused  to  sell  to  anyone  purchasing  any  lumber  elsewhere;  A. 
Booth  &  Co.  v.  Davis,  127  Fed.  877,  holding  Anti-trust  Act  of  1890 
does  not  apply  to  contract  by  which  stockholders  in  fish  corporation, 
in  consideration  of  purchase  of  business  and  goodwill  of  company  by 
another,  agree  not  to  compete  for  ten  years;  Phillips  v.  Iola  Portland 
Cement  Co.,  125  Fed.  595,  61  C.  C.  A.  19,  holding  contract  of  sale  by 
manufacturer  to  jobber  of  product  to  be  shipped  across  State  line  to 
latter  whereby  parties  agree  that  purchaser  shall  not  sell  outside  of 
certain   State  is  not  in  restraint  of  trade;  Whitwell  v.  Continental 
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Tobacco  Co.,  125  Fed.  458,  64  L.  R.  A.  689,  60  C.  C.  A.  290,  holding 
manufacturer  restricting  sale  of  goods  to  those  who  refrained  from 
dealing  with  competitors  by  fixing  rate  so  high  that  their  purchase  was 
unprofitable  did  not  violate  anti-trust  law;  United  States  v.  Swift  & 
Co.,  122  Fed.  534,  holding  agreement  to  refrain  from  bidding  against 
each  other  in  purchase  of  cattle  and  to  bid  up  prices  to  stimulate 
shipments,  intending  to  cease  from  bidding  when  shipments  arrive,  is  in 
restraint  of  trade;  Fisheries  Co.  v.  Lennen,  116  Fed.  219,  220,  holding 
contract  by  which  sellers  of  property  agree  as  condition  of  sale  not 
to  compete  in  same  business  with  purchaser  along  Atlantic  seaboard  for 
term  of  twenty  years  is  not  void  as  in  restraint  of  trade;  Chesapeake 
etc.  Fuel  Co.  v.  United  States,  115  Fed.  619,  623,  53  C.  C.  A.  256 
(affirming  United  States  v.  Chesapeake  &  Ohio  Fuel  Co.,  105  Fed  105), 
holding  void,  under  anti-trust  law,  agreement  between  fuel  company 
and  association  of  coal  producers  whereby  company  was  to  handle 
output  of  mines  and  bound  itself  not  to  sell  product  of  competitors, 
and  minimum 'price  fixed  and  company  was  to  account  for  all  above 
such  price,  which  it  was  to  retain  as  compensation;  Niagara  Fire  Ins. 
Co.  v.  Cornell,  110  Fed.  825,  holding  void  Neb.  Laws  1897,  c.  79,  de- 
fining trusts  and  declaring  them  illegal;  Delaware  etc.  R.  R.  Co.  v. 
Frank,  110  Fed.  696,  holding  railroad,  member  of  pooling  agreement, 
cannot  enjoin  ticket  broker  from  dealing  in  Pan-American  exposition 
tickets  which  were  on  their  face  nontransferable;  Getz  Bros.  &  Co.  v. 
Federal  Salt  Co.,  147  Cal.  119,  109  Am.  St  Rep.  114,  81  Pac.  417,  hold- 
ing invalid  certain  contracts  concerning  purchase  and  sale  of  salt; 
Leonard  v.  Abner-Drury  Brewing  Co.,  25  App.  D.  C.  174,  holding  com- 
bination among  brewers  was  violation  of  Anti-trust  Act;  Perry  v. 
United  States  School  Furniture  Co.,  232  111.  110,  83  N.  E.  448,  holding 
one  alleging  illegality  of  contract  must#show  its  execution;  Harding 
v.  American  Glucose  Co.,  182  111.  604,  74  Am.  St.  Rep.  204,  64  L.  R.  A. 
738,  55  N.  E.  595,  holding  agreement  whereby  all  but  one  of  seven 
competing  manufacturers  of  certain  commodity  agree  to  convey  plants 
to  corporation  to  be  formed,  and  to  abandon  their  business  and  not  to 
engage  in  the  business  for  a  term,  creates  a  monopoly ;  Knight  &  Jillson 
Co.  v.  Miller,  172  Ind.  38,  43,  45,  18  Ann.  Oas.  1146,  87  N.  E.  828,  830, 
holding  combination  of  plumbers  was  violation  of  Anti-trust  Act;  State 
v.  Smiley,  65  Kan.  259,  261,  69  Pac.  205,  206,  holding  agreement  be- 
tween all  dealers  in  certain  market,  limiting  their  right  to  buy  all 
grain  they  otherwise  might  in  such  market,  is  within  anti-trust  law 
(Laws  1897,  c.  265) ;  Louisiana  v.  American  Sugar  Refining  Co.,  108 
La.  642,  32  South.  980,  holding  sugar  refiner  is  manufacturer  and  ex- 
empt from  license  tax  under  Constitution;  State  v.  Creamery  Package 
Mfg.  Co.,  115  Minn.  212,  Ann.  Oas.  1912D,  820,  L.  B.  A.  1915A,  892, 
132  N.  W.  270,  holding  foreign  corporation  found  to  be  member  of 
pool  can  only  be  prohibited  from  doing  business;  State  v.  Creamery 
Package  Mfg.  Co.,  110  Minn.  431,  432,  1S6  Am.  St.  Rep.  514,  126 
N.  W.  128,  129,  refusing  to  allow  several  corporations  to  pool  their 
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interests;  State  v.  Arkansas  Lumber  Co.,  260  Mo.  314,  169  S.  W.  177, 
holding  fact  that  conspiracy  was  unintentional  does  not  excuse  unlawful 
combination;  State  v.  Standard  Oil  Co.,  218  Mo.  360,  381,  385,  405, 
453,  456,  116  S.  W.  1012,  1019,  1021,  1044,  1045,  holding  State  might 
forfeit  charter  of  corporation  engaging  in  unlawful  combination;  Heim 
Brewing  Co.  v.  Belinder,  97  Mo.  App.  77,  71  S.  W.  695,  holding  agree- 
ment between  certain  breweries  not  to  sell  to  anyone  indebted  to  any 
party  to  agreement  until  debt  paid  is  within  anti-trust  law;  State  v. 
Adams  Lumber  Co.,  81  Neb.  412,  116  N.  W.  310,  holding  lumber  dealers 
cannot  agree  among  themselves  to  charge  higher  prices ;  State  v.  Omaha 
Elevator  Co.,  75  Neb.  650,  106  N.  W.  984,  dissolving  unlawful  combina- 
tion among  grain  dealers;  State  v.  Buckeye  Pipe  Line  Co.,  61  Ohio  St. 
548,  56  N.  E.  467,  upholding  anti-trust  law  (93  Ohio  Laws,  p.  143), 
in  so  far  as  it  forbids  independent  corporations  to  combine  to  restrict 
competition  with  view  to  raising  prices;  Harbison- Walker  Refractories 
Co.  v.  Stanton,  227  Pa.  64,  75  Atl.  991,  holding  party  may  contract 
not  to  engage  in  business  within  certain  area;  Monongahela  etc.  Coke 
Co.  v.  Jutte,  210  Pa.  308,  105  Am.  St.  Rep.  812,  59  Atl.  1096,  holding 
invalid  contract  by  which  certain  coal  lands  were  sold  with  agreement  r 
not  to  engage  in  coal  business  for  ten  years  in  certain  territory;  State 
v.  Standard  Oil  Co.,  120  Tenn.  178,  110  S.  W.  588,  forfeiting  charter 
of  corporation  engaged  in  unlawful  combination;  State  v.  Missouri 
etc.  Ry.  Co.,  99  Tex.  528,  13  Ann.  Cas.  1072,  5  L.  R.  A.  (N.  S.)  783, 
91  S.  W.  219,  allowing  recovery  of  penalty  against  railroad  for  violation 
of  Anti-trust  Act;  Waters-Pierce  Oil  Co.  v.  State,  48  Tex.  Civ.  179, 
106  S.  W.  925,  upholding  Anti-trust  Act  of  Texas  (Laws  1903) ;  Poca- 
hontas Coke  Co.  v.  Powhatan  etc.  Coke  Co.,  60  W.  Va.  519,  116  Am. 
St.  Rep.  901,  9  Ann.  Oas.  667,  10  L.  R.  A.  (N.  S.)  268,  56  S.  E.  268, 
holding  contract  under  discussion  was  void;  Pulp  Wood  Co.  v.  Green 
Bay  Paper  etc.  Co.,  157  Wis.  619,  147  N.  W.  1064,  holding  where  con- 
tract is  ambiguous,  court  will  adopt  lawful  construction;  United  States 
v.  Joint  Traffic  Assn.,  171  U.  S.  565,  566,  568,  573,  574,  48  L.  Ed.  286, 
287,  289,  19  Sup.  Ct.  30,  31,  33,  following  rule ;  United  States  v.  Hop- 
kins, 82  Fed.  540,  annulling  laws  of  stock  exchange  handling  cattle 
from  several  States;  State  v.  Firemen's  Fund  Ins.  Co.,  152  Mo.  44,  45 
L.  R.  A.  376,  52  S.  W.  607,  annulling  fire  insurance  trust;  Lufkin  Rule 
Co.  v.  Fringeli,  57  Ohio  St.  608,  41  L.  R.  A.  189,  49  N.  E.  1033,  annulling 
agreement  by  vendor  of  factory  not  to  compete;  Bailey  v.  Association 
of  Master  Plumbers,  103  Tenn.  109,  119,  52  S.  W.  855,  857,  contracts 
stifling  competition  are  void;  Waters-Pierce  Oil  Co.  v.  State,  19  Tex. 
Civ.  App.  11,  44  S.  W.  941,  upholding  State  laws  against  combina- 
tions; dissenting  opinion  in  United  States  v.  Union  Pac.  R.  Co.,  188 
Fed.  125,  majority  holding  purchase  of  Southern  Pacific  Railroad  by 
Union  Pacific  Company  was  not  violation  of  Anti-trust  Act;  dissenting 
opinion  in  United  States  v.  Reading  Co.,  183  Fed.  471,  majority  holding 
purchase  by  one  railroad  of  controlling  interest  in  another  was  not 
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violation  of  act;  Interstate  Commerce  Commission  v.  Southern  Pac. 
Co.,  137  Fed.  609,  Rice  v.  Standard  Oil  Co.,  134  Fed.  468,  and  Fisheries 
Co.  v.  Lennen,  130  Fed.  534,  65  C.  C.  A-  79,  all  arguendo. 

Distinguished  in  Cincinnati  etc.  Packet  Co.  v.  Bay,  200  U.  S.  185, 
50  L.  Ed.  433,  26  Sup.  Ct.  208,  upholding  sale  of  river  craft  where  pay- 
ment of  installments  suspended  if  business  poor  and  vendor  agrees  not 
to  compete  for  five  years;  Donovan  v.  Pennsylvania  Co.,  199  U.  S.  293, 
50  L.  Ed.  199,  26  Sup.  Ct.  91,  railroad  may  exclude  hackmen  from  sta- 
tion and  depot  grounds;  United  States  v.  Winslow,  195  Fed.  587,  593, 
holding  Sherman  Act  did  not  apply  to  minor  restraints  on  trade  per- 
mitted by  common  law;  Bancroft  v.  Union  Embossing  Co.,  72  N.  H. 
409,  64  L.  R.  A.  298,- 57  Atl.  101,  upholding  contract  giving  party  exclu- 
sive right  to  manufacture  and  sell  certain  machine ;  Slaughter  v.  T hacker 
Coal  etc.  Co.,  55  W.  Va.  646,  647,  104  Am.  St.  Rep.  1013,  65  L.  R.  A 
342,  47  S.  E.  249,  holding  valid  under  Federal  Anti-trust  Act  contract  of 
three  neighboring  coal  mines  to  market  their  coal  by  one  sales  company; 
dissenting  opinion  in  United  States  v.  American  Tobacco  Co.,  221  U.  S. 
191,  192,  56  L.  Ed.  698,  31  Sup.  Ct.  632,  majority  holding  unification 
of  control  over  tobacco  industry  was  combination  in  restraint  of  trade; 
dissenting  opinion  in  Standard  Oil  Co.  v.  United  States,  221  U.  S. 
85,  86,  89,  90,  91,  92,  93,  94,  95,  96,  99,  Ann.  Gas.  1912D,  734,  34 
L.  R.  A.  (N.  8.)  834,  55  L.  Ed.  655,  656,  657,  658,  659,  660,  31  Sup.  Ct 
502,  majority  holding  unification  and  control  over  oil  industry  was  un- 
lawful combination  which  courts  might  dissolve;  dissenting  opinion  in 
Northern  Securities  Co.  v.  United  States,N  193  U.  S.  385,  391,  392,  405, 
406,  410,  48  L.  Ed.  720,  722,  728,  730,  24  Sup.  Ct.  436,  majority  holding 
combination  of  stockholders  in  competing  interstate  railroads  to  form 
stock-holding  corporation  violation  of  Federal  Anti-trust  Act;  dissent- 
ing opinion  in  United  States  v.  American  Tobacco  Co.,  164  Fed.  722, 
726,  majority  dissolving  unification  of  control  over  tobacco  industry; 
dissenting  opinion  in  McCarter  v.  Firemen's  Ins.  Co.,  74  N.  J.  Eq.  408, 
135  Am.  St.  Rep.  708,  18  Ann.  Gas.  1048,  29  L.  R.  A.  (N.  S.)  1194,  73 
Atl.  420,  majority  holding  insurance  companies  cannot  contract  to  fix 
rates  within  certain  area;  United  States  v.  Boyer,  85  Fed.  435,  annul- 
ling Slaughter-house  Inspection  Act;  Gulf  etc.  Ry.  Co.  v.  Miami  S.  S. 
Co.,  86  Fed.  421,  30  C.  C.  A.  142,  railroad  may  contract  with  one  con- 
necting line  exclusively;  The  Charles  E.  Wiswall  v.  Scott,  86  Fed.  673, 
42  L.  R.  A.  86,  30  C.  C.  A.  339,  combination  of  tugs  operating  wholly 
within  State;  Post  v.  Southern  Ry.  Co.,  103  Tenn.  223,  52  S.  W.  310, 
mutual  declaration  of  policy  of  maintaining  rates  is  not  unlawful; 
Houston  etc.  R.  R.  Co.  v.  Dumas  (Tex.  Civ.  App.),  43  S.  W.  610, 
arguendo. 

What  combinations  constitute  unlawful  trusts.    Note,  74  Am.  St. 
Rep.  252,  273. 

Constitutionality  of  statutes  designed  to  prevent  monopolies  and 
trusts.    Note,  6  Ann.  Oas.  847. 
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What   are  illegal    combinations  within    Sherman  Anti-trust  Act. 

Note,  2  Ann.  Gas.  956,  957,  958,  959,  960. 
Illegal  trust  under  modern  anti-trust  laws.    Note,  64  L.  R.  A.  705, 

706,  710,  713,  716,  718,  720,  721. 

Legality  of  combinations  or  agreements  restricting  class  of  pur- 
chasers or  sellers  of  commodities.    Note,  5  L.  R.  A.  (N.  S.)  136. 

Contracts  in  partial  restraint  of  trade,  and  modern  Anti-trust  Acts. 
Note,  9  L.  R.  A.  (N.  S.)  447. 

Relation  of  contract  or  combination  to  interstate  commerce  to 
bring  it  within  Federal  Anti-trust  Act.  Note,  10  L.  R.  A.  (N.  8.) 
268,  270. 

Validity  of  agreement  not  to  compete,  ancillary  to  sale  or  lease, 
as  affected  by  purpose  to  procure  monopoly.    Note,  15  L.  R.  A. 
•    (N.  S.)  847. 

Public  policy  is  what  the  law  enacts,  If  there  is  a  law  on  the  subject. 

Approved  in  Standard  Sanitary  Mfg.  Co.  v.  United  States,  226  U.  S. 
49,  57  L.  Ed.  118,  33  Sup.  Ct.  9,  holding  corporation  organized  to  con- 
trol prices  of  enamel  ironware  was  within  prohibition  of  Anti-trust 
Act;  Waters-Pierce  Oil  Co.  v.  Texas,  212  U.  S.  108,  53  L.  Ed.  429,  29 
Sup.  Ct.  220,  holding  carrying  out  unlawful  agreement  entered  into  be- 
fore passage  of  act  constitutes  violation;  Sweet  v.  United  States,  228 
Fed.  424,  holding  Congress  might  make  grant  of  school  lands  for  min- 
eral purposes;  Great  Atlantic  &  Pac.  Tea  Co.  v.  Cream  of  Wheat  Co., 
224  Fed.  574,  holding  manufacturer  may  refuse  to  sell  to  retailer  resell- 
ing article  at  a  loss;  Darius  Cole  Transp.  Co.  v.  White  Star  Line,  186 
Fed.  65,  67,  108  C.  C.  A.  165,  holding  agreement  not  to  engage  in 
business  in  certain  territory  is  not  violation  of  Anti-trust  Act;  Union 
Pac.  Coal  Co.  v.  United  States,  173  Fed.  739,  97  C.  C.  A.  578,  holding 
coal  company  might  select  customers  to  which  it  would  sell  coal;  Bige- 
low  v.  Calumet  etc.  Min.  Co.,  167  Fed.  728,  94  C.  C.  A.  13,  and  Bigelow 
v.  Calumet  etc.  Min.  Co.,  167  Fed.  709,  713,  both  holding  Sherman  Act 
does  not  prohibit  corporation  obtaining  controlling  interest  in  another 
company;  Blount  Mfg.  Co.  v.  Yale  &  Towne  Mfg.  Co.,  166  Fed.  558, 
holding  license  of  patented  article  was  not  within  Sherman  Act ;  United 
States  v.  Musgrave,  160  Fed.  702,  upholding  law  prohibiting  mailing 
of  obscene  literature;  Logan  &  Bryan  v.  Postal  Tel.  etc.  Co.,  157  Fed. 
587,  upholding  right  of  State  to  prohibit  lotteries;  Ex  parte  Reaves, 
121  Fed.  860,  holding  minor  enlisting  without  consent  of  father  not 
punishable  by  court-martial  for  desertion;  State  v.  Chicago  etc.  Ry. 
Co.,  95  Ark.  117,  128  S.  W.  556,  holding  railroads  might  enter  into 
agreement  to  fix  rates;  Colorado  etc.  Ry.  Co.  v.  State  R.  Commission, 
54  Colo.  91,  129  Pac.  516,  holding  railroad  may  be  compelled  to  resume 
operations  on  abandoned  lines;  Zeigler  v.  Illinois  Trust  etc.  Bank,  245 
111.  193,  19  Ann,  Cas.  127,  28  L.  R.  A.  (N.  S.)  1112,  91  N.  E.  1046, 
holding* physician  may  contract  to  furnish  medical  attention  to  patient 


166  U.  S.  290-374      NOTES  ON  U.  S.  REPORTS.  992 

for  life;  Harding  v.  American  Glucose  Co.,  182  111.  616,  74  Am.  St 
Rep.  213,  64  L  R,  A.  738,  55  N.  E.  599,  holding  agreement  whereby 
all  but  one  of  seven  competing  manufacturers  of  certain  commodity 
agree  to  convey  plants  to  corporation  to  be  formed,  and  to  abandon 
their  business  and!  not  to  engage  in  the  business  for  a  term,  creates 
a  monopoly;  Burley  Tobacco  Society  v.  Gillaspy,  51  Ind.  App.  590,  100 
N.  E.  92,  holding  corporation  might  contract  to  market  product  of 
tobacco  growers;  State  v.  Duluth  Board  of  Trade  107  Minn.  532,  533, 
23  L.  R.  A.  (N.  S.)  1260,  121  N.  W.  405,  406,  holding  Duluth  board  of 
trade  was  not  violation  of  Anti-trust  Act;  Orrell  v.  Bay  Mfg.  Co.,  83 
Miss.  824,  70  L.  R.  A.  881,  36  South.  564,  upholding  lease  by  homestead 
claimant  of  standing  timber  for  turpentine  purposes;  Parchen  v.  Chess- 
man, 49  Mont.  334,  Ann.  Oas.  1916A,  681,  142  Pac.  633,  holding  defense 
of  statute  of  limitations  may  be  waived;  MacGinniss  v.  Boston  etc. 
Min.  Co.,  29  Mont.  461,  75  Pac.  97,  mining  corporations  permitted  to 
hold  and  vote  stock  in  other  corporations  of  like  character;  Gallup 
Electric  Light  Co.  v.  Pacific  Improvement  Co.,  16  N.  M.  92,  93,  113 
Pac.  849,  holding  party  might  contract  not  to  engage  in  business  in 
certain  town;  Thomas  v.  Gavin,  15  N.  M.  663,  110  Pac.  842,  holding 
party  may  agree  not  to  engage  in  lumber  business  in  certain  town; 
State  v.  Coyle,  7  Okl.  Cr.  74,  85,  86,  122  Pac.  254,  257,  259,  holding 
constitutional  statute  cannot  be  contrary  to  public  policy;  Clark  v. 
Memphis  St.  Ry.  Co.,  123  Tenn.  240,  130  S.  W.  753,  holding  foreign 
corporation  might  purchase  stock  in  street  railroad  corporation;  Nor- 
folk etc.  Ry.  Co.  v.  Tanner,  100  Va.  393,  41  S.  E.  726,  holding  railroad 
is  liable  for  its  negligence  to  one  traveling  on  pass,  though  he  signs 
agreement  to  relieve  railroad  from  negligence  of  servants;  dissenting 
opinion  in  Stewart  v.  Wright,  147  Fedf  341,  77  C.  C.  A.  499,  majority 
permitting  plaintiff  in  pari  delicto  to  recover  money  lost  by  him  in  bet 
on  fraudulent  footrace;  Heller  v.  National  Marine  Bank,  89  Md.  618, 
45  L.  R.  A.  444,  43  Atl.  804,  construing  law  making  preferred  stock 
lien  on  corporate  assets;  State  v.  Firemen's  Fund  Ins.  Co.,  152  Mo. 
47,  45  L.  R.  A.  377,  52  S.  W.  608,  upholding  State  anti-trust  law;  St. 
Louis  Min.  Co.  v.  Montana  Min.  Co.,  171  U.  S.  655,  43  L.  Ed.  322,  19 
Sup.  Ct.  63,  arguendo. 

If  contract  necessarily  restrains  commerce,  government  need  not  prove 
the  Intent. 

Approved  in  Heim  Brewing  Co.  v.  Belinder,  97  Mo.  App.  69,  71  S.  W. 
692,  holding  agreement  between  brewers  not  to  sell  to  anyone  indebted 
to  any  party  to  agreement  until  debt  paid  is  within  anti-trust  law. 

Making  the  act  of  1890  against  restraints  of  trade  applicable  to  prior 
continuing  traffic  agreement  is  not  retroactive. 

Approved  in  Finck  v.  Schneider  Granite  Co.,  187  Mo.  274,  106  Am. 
St.  Rep.  452,  86  S.  W.  222,  combination  of  corporations  engaged  in 
crushed  granite  business  became  invalid  on  passage  of  Anti-trust  Act, 
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though  previously  valid;  Matter  of  Davies,  168  N.  Y.  101,  61  N.  E.  121, 
holding  Anti-monopoly  Act  (Laws  1899,  e.  690),  extends  to  unlawful 
combinations  already  formed  at  time  of  its  passage  and  which  are  still 
maintained. 

Congress,  in  Its  control  over  commerce,  may  give  remedy  of  injunc- 
tion  to  government. 

Approved  in  United  States  v.  Lehigh  Valley  R.  Co.,  225  Fed.  404, 
holding  Lehigh  Valley  Railroad  did  not  carry  on  unlawful  combination 
in  sale  of  coal ;  United  States  v.  Great  Lakes  Towing  Co.,  217  Fed.  658, 
holding  injunction  is  proper  remedy  to  relieve  from  unlawful  com- 
bination; State  ex  rel.  Ellis  v.  Atlantic  Coast  Line  R.  Co.,  53  Fla.  671, 
12  Ann.  Gas.  359,  13  L.  R.  A.  (N.  8.)  320,  44  South.  218,  holding  man- 
damus will  lie  against  railroad  to  compel  performance  of  duty;  State 
v.  Arkansas  Lumber  Co.,  260  Mo.  290,  169  S.  W.  169,  holding  action 
to  forfeit  charter  for  violation  of  Anti-trust  Act  must  be  brought 
within  three  years. 

Effect  of  national  bank's  taking  or  reserving  illegal  interest.    Note, 
56LR.A.  709. 

Miscellaneous.  Cited  in  In  re  Kay-Tee  Film  Exch.,  193  Fed.  145, 
discussing  title  to  moving-picture  films;  United  States  v.  Delaware  etc. 
Co.,  164  Fed.  242,  holding  "commodities  clause"  of  Interstate  Com- 
merce Act  unconstitutional  and  void;  Interstate  Commerce  Commission 
v.  Louisville  etc.  R.  R.  Co.,  102  Fed.  710,  to  point  that  what  are  reason- 
able rates  is  a  difficult  one;  Cumberland  Telephone  etc.  Co.  v.  State 
ex  rel.  Attorney  General,  99  Miss.  12,  54  South.  449,  holding  railroad 
commission  had  jurisdiction  over  telephone  company;  Webb  v.  Western 
Union  Tel.  Co.,  167  N.  C.  492,  83  S.  E.  573,  allowing  damage  for  mental 
suffering  for  delay  in  delivering  telegram;  Corporation  Commission  v. 
Seaboard  Air  Line  Ry.  Co.,  161  N.  C.  274,  76  S.  E.  556,  holding  rail- 
road commission  can  compel  railroad  to  build  union  depot;  Corpora- 
tion Commission  v.  Atlantic  Coast  Line  R.  R.  Co.,  137  N.  C.  17,  49 
S.  E.  197,  corporation  commission  may  compel  railroads  to  make  closest 
practicable  connection  for  convenience  of  travelers;  State  v.  Associated 
Press,  159  Mo*  460,  60  S.  W.  106,  incidentally. 

166  U.  S.  375-388,  41  L.  Ed.  1039,  17  Sup.  Ot.  597,  THE  MAJESTIC. 

Limitations  of  liability  and  recovery,  in  notice  on  back  of  ticket,  un- 
signed, held  no  part  of  contract. 

Approved  in  The  Minnetonka,  146  Fed.  512,  77  C.  C.  A.  217,  and  La 
Bourgogne,  144  Fed.  786,  75  C.  C.  A.  647,  both  reaffirming  rule;  The 
Kensington,  183  U.  S.  276,  277,  46  L.  Ed.  196,  22  Sup.  Ct.  107,  holding 
void  arbitrary  limitation  of  two  hundred  and  fifty  francs  for  each  pas- 
senger's baggage  carried  on  transatlantic  railroad  ticket;  Wiley  v. 
Grand  Trunk  Ry.  Co.,  227  Fed.  130,  holding  one  traveling  on  train  as 
XVH— 63 
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caretaker  of  stock  may  recover  damages  for  injuries ;  Ford  Motor  Go. 
v.  Union  Motor  Sales  Co.,  225  Fed.  382,  holding  one  selling  patented 
machines  cannot  regulate  retail  price  of  same ;  The  Cretic,  224  Fed.  218, 
holding  limitation  embodied  in  ticket  is  binding  on  passenger;  The 
Medea,  179  Fed.  785,  103  C.  C.  A.  273,  holding  carrier  has  burden  of 
showing  that  damages  come  within  exception  on  ticket;  West  Hartle- 
pool Steam  Nav.  Co.  v.  450  Tons  of  Kainit,  151  Fed.  889,  holding  ship- 
per not  bound  by  marginal  note  on  bill  of  lading;  Smith  v.  North 
German  Lloyd  S.  S.  Co.,  151  Fed.  222,  80  C.  C.  A.  574,  holding  pas- 
senger not  bound  by  notice  printed  on  margin  of  ticket;  Authors  & 
Newspapers'  Assn.  y.  O'Gorman  Co.,  147  Fed.  619,  mere  purchase  of 
book  not  consent  to  conditions  of  resale  printed  therein;  Weinberger 
v.  Compagnie  Generate  Transatlantique,  146  Fed.  517,  refusing  to  en- 
force conditions  printed  in  connection  with  ticket  but  not  made  part 
thereof;  Smith  v.  North  German  etc.  S.  S.  Co.,  142  Fed.  1034,  where 
clause  of  ticket  limiting  liability  was  headed  "notice";  Baltimore  &  0. 
R.  Co.  v.  Doyle,  142  Fed.  673,  74  C.  C.  A.  245,  condition  in  bill  of  lading 
not  within  his  general  knowledge  must  be  brought  to  shipper's  atten- 
tion; The  Minnetonka,  132  Fed.  59,  fact  that  passenger  filled  blank 
spaces  on  ticket  with  information  concerning  herself  did  not  show 
assent  to  conditions;  Saunders  v.  Southern  Ry.  Co.,  128  Fed.  20,  62 
C.  C.  A.  523,  holding  theatrical  manager  buying  tickets  for  troupe  at 
company  rates  not  bound  by  regulation  requiring  him  to  sign  release 
exempting  railroad  from  damages  where  he  was  not  told  of  regulation 
until  after  purchase  of  tickets,  and  signed  release  under  protest ;  Doyle 
v.  Baltimore  etc.  R.  R.  do.,  126  Fed.  842,  843,  holding  carrier  cannot 
limit  liability  for  goods  lost  in  shipment  through  negligence  by  any 
regulation  printed  on  ticket  unless  same  is  agreed  upon  by  shipper  or 
distinctly  brought  to  his  attention;  Duncan  v.  Maine  Cent.  R.  R.  Co., 
113  Fed.  508,  holding  one  riding  on  pass  and  assenting  to  condition  that 
carrier  would  not  be  liable  for  accidents  cannot  recover  for  injuries 
from  negligence  of  carrier's  servants;  The  New  England,  110  Fed.  417, 
418,  419,  refusing  to  uphold  limitation  of  carrier's  liability  to  fifty 
dollars,  on  ticket  for  first-class  transatlantic  passage,  when  provision 
not  called  to  passenger's  attention  and  loss  resulted  from  theft  by  car- 
rier's servants;  The  Priscilla,  106  Fed.  740,  upholding  limitation  of 
liability  to  one  hundred  dollars,  for  loss  of  passenger's  baggage  under 
special  contract  printed  on  back  of  ticket;  Compagnia  La  Flecha  v. 
Brauer,  168  U.  S.  118,  42  L.  Ed.  405,  18  Sup.  Ct.  15,  stipulations  limit- 
ing carrier's  liability  are  construed  strictly;  New  York  etc.  R.  Co.  v. 
Sayle^,  87  Fed.  445,  transverse  red  ink  stipulation  binds  purchaser  only 
if  he  accepts  with  notice  thereof;  San  Antonio  etc.  Ry.  Co.  v.  Newman, 
17  Tex.  Civ.  App.  611,  43  S.  W.  918,  binding  force  of  limitation  indorsed 
on  drover's  pass  depends  on  notice;  Carpenter  v.  Baltimore  etc.  R.  Co., 
6  Penne.  (Del.)  20,  64  Atl.  254,  holding  carrier  has  burden  of  proving 
special  agreement;  Boering  v.  Chesapeake  etc.  Ry.  Co.,  20  App.  D.  C. 
510,   holding    passenger  riding  on  pass  cannot    recover  for  injuries; 
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Hooker  v.  Boston,  209  Mass.  601,  Aim.  Gas.  1912B,  669,  95  N.  E.  945, 
holding  filing  notice  of  rates  does  not  constitute  same  part  of  contract 
of  transportation. 

Distinguished  in  The  Morro  Castle,  168  Fed.  557,  holding  passenger 
bound  by  limitation  of  liability  contained  on  ticket;  Inman  &  Co.  v. 
Seaboard  Air  Line  Ry.  Co.,  159  Fed.  966,  holding  shipper  bound  by 
clauses  in  bill  of  lading;  Bachman  v.  Clyde  S.  S.  Co.,  152  Fed.  404,  81 
C.  C.  A.  529,  holding  passenger  is  bound  where  he  signs  stipulation; 
Ginn  v.  Ogdensburg  Transit  Co.,  85  Fed.  986,  29  C.  C.  A.  521,  uphold- 
ing stipulation  limiting  time  of  suit;  The  Kensington,  94  Fed.  887,  36 
C.  C.  A.  533,  upholding  limitation  of  face  of  ticket. 

Validity  and  effect  of  stipulation  in  ocean  steamship  ticket  limit- 
ing liability  for  passenger's  baggage.    Note,  9  Ann.  Gas.  913. 

Carrier  has  burden  of  proving  injury  was  due  to  act  of  God. 
Approved  in  The  Westminster,  127  Fed.  682,  62  C.  C.  A.  406,  holding 
where  bill  of  lading  provides  against  liability  for  any  claim  of  which 
notice  is  not  given  before  removal  of  goods  and  failure  to  give  notice 
is  set  up  as  defense,  libelant  has  burden  of  proving  notice  as  condition 
precedent  to  recovery;  ^Pacific  Coast  S.  S.  Co.  v.  Bancroft- Whitney 
Co.,  94  Fed.  196,  36  C.  C.  A.  135,  carrier  must  prove  damage  by  sea; 
Mitchell  v.  Carolina  Cent.  R.  R.  Co.,  124  N.  C.  244,  44  L.  R.  A.  618, 
32  S.  E.  673,  and  omission  to  so  charge  is  error. 

Burden  of  proof  where  defense  in  action  for  loss  or  injury  to  goods 
during  carriage  is  act  of  God  or  vis  major.  Note,  29  L.  R.  A. 
(N.  8.)  663. 

Act  of  Ood  is  limited  to  cases  where  no  man  bad  any  agency.    Dam- 
age by  sea  water  from  broken  port  is  not. 

Approved  in  Missouri  etc.  Ry.  Co.  v.  United  States,  231  U.  S.  119, 
58  L.  Ed.  147,  34  Sup.  Ct.  26,  holding  carrier  cannot  excuse  violation 
of  Hours  of  Service  Act  by  claiming  delay  due  to  defect  not  known 
at  beginning  of  trip;  United  States  v.  New  York  6tc.  Ry.  Co.,  216  Fed. 
705,  holding  sudden  illness  of  train-dispatcher  will  excuse  violation  of 
Hours  of  Service  Act;  United  States  v.  Kansas  City  etc.  Ry.  Co.,  189 
Fed.  476,  holding  hot-box  on  engine  will  not  excuse  violation  of  Hours 
of  Service  Act;  Harrison  v.  Hughes,  125  Fed.  864,  60  C.  C.  A.  442 
(affirming  110  Fed.  550),  holding  accident  to  steamer  through  running 
against  new  breakwater  on  which  wind  had  extinguished  light  not  due 
to  act  of  God ;  The  Palmas,  108  Fed.  89,  47  C.  C.  A.  220,  holding  pro- 
vision of  Harter  Act  exempting  vessel  from  liability  for  damage  or 
loss  to  cargo  arising  from  faults  or  errors  of  navigation  or  management 
of  ship  does  not  concern  proper  stowage  of  cargo  at  port  of  lading; 
The  Friesland,  104  Fed.  100,  holding  when  cargo  injured  by  water 
entering  through  hole  eaten  by  corrosion  through  bottom  of  iron  valve 
chest  which  had  never  been  examined  since  put  in  ship,  due  diligence 
exempting  from  liability  not  shown;  Hecht  v.  Boston  Wharf  Co.,  220 
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Mass.  402,  Ann.  Caa.  1917A,  445,  L.  R.  A.  1915D,  725,  107  N.  E.  991, 
holding  damages  resulting  to  wool  from  rising  tide  was  not  wholly  due 
to  act  of  God ;  Missouri  etc.  Ry.  Co.  v.  Johnson,  34  Okl.  587,  126  Pac. 
569,  holding  railroad  cannot  escape  liability  for  negligent  construction 
of  bridge  by  claiming  act  of  God;  Alaska  Coast  Co.  v.  Alaska  Barge 
Co.,  79  Wash.  219,  221,  223,  L.  R.  A.  19150,  425,  140  Pac.  335,  336,  337, 
holding  propeller  of  boat  striking  submerged  obstruction  does  not  con- 
stitute act  of  God. 

Vessel  striking  submerged  object  as  act  of  God.    Note,  L.  R.  A. 
19150,  424. 

Liability  of  common  carriers  for  the  baggage  of  passengers.    Note, 
99  Am.  St.  Rep.  368. 

Conflict  of  laws  as  to  carrier's  contracts.    Note,  63  L.  R.  A  527, 
529. 

Termination  of  ship  owner's  liability  from  charter-party  or  bill  of 
lading.     Note,  24  E.  R.  0.  359. 

166  U.  &  388-391,  41  I*.  Ed.  1044,  17  Sup.  Ct.  608,  ST.  LOUIS  v.  WESTERN 
UNION  TEL.  OO. 

Appeal  from  trial  without  jury  Is  limited  to  sufficiency  of  complaint 
and  rulings  on  law.    Bill  cannot  bring  up  whole. testimony. 

Approved  in  Wilson  v.  Merchants'  Loan  etc.  Co.,  183  U.  S.  129,  46 
L.  Ed.  117,  22  Sup.  Ct.  59,  holding  agreed  statement  of  facts  which  is 
so  defective  as  to  present  in  addition  to  certain  ultimate  facts  other 
and  evidential  facts  upon  which  a  material  ultimate  fact  might  have 
been,  but  which  was  not  agreed  upon  or  found,  is  not  compliance  with 
Rev.  Stats.,  §§  649,  700;  Mason  v.  Smith,  191  Fed.  503,  112  C.  C.  A. 
146,  holding  appellate  court  may  inquire  as  to  whether  there  is  suffi- 
cient evidence  to  support  finding;  W.  L.  Perkins  &  Co.  v.  Von  Baum- 
bach,  185  Fed.  267,  107  C.  C.  A.  371,  holding  setting  out  testimony 
of  witness  with  statement  that  court  finds  same  to  be  true  does  not 
constitute  special  finding;  Joline  v.  Metropolitan  Securities^  Co.,  164 
Fed.  652,  holding  party  is  entitled  to  special  findings  when  cause  tried 
without  jury;  National  Surety  Co.  v.  Cincinnati  etc.  Ry.  Co.,  145  Fed. 
35,  76  C.  C.  A.  19,  and  Streeter  v.  Sanitary  Dist.  of  Chicago,  133  Fed. 
126,  130,  66  C.  C.  A.  190,  both  holding  where  only  general  finding,  no 
review  whether  judgment  supported  by  facts  found;  Berwind- White 
Coal  Min.  Co.  v.  Martin,  124  Fed.  314,  60  C.  C.  A.  27,  holding  general 
findings  of  court  are  not  reviewable  on  appeal;  Corliss  v.  Pulaski 
County,  116  Fed.  291,  53  C.  C.  A.  567,  holding  where  general  finding  was 
made,  upon  which  judgment  was  rendered,  court  cannot  subsequently 
sign  special  findings  and  embody  same  in  bill  of  exceptions,  where  gen- 
eral findings  have  not  been  vacated. 

Presumption   and  burden   of    proof  as   to  validity  of  ordinance. 
Note,  Ann.  Gas.  1916B,  505,  606. 
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Validity  of  ordinance  imposing  tax  on  telegraph  or  telephone  com- 
pany for  use  of  streets  as  depending  on  amount  of  tax.  Note, 
16  Ann.  Gas.  344,  345. 

Power  to  require  public  service  corporation  to  carry  municipal 
wires  on  poles.    Note,  32  L.  R.  A.  (N.  S.)  997. 

166  U.  8.  391-395,  41  L.  Ed.  1046,  17  Sup.  Ot.  695,  IAfllGI  ▼.  VAN  DE 
OABB. 

Habeas  corpus  by  embezzling  foreign  consul  will  be  dismissed  if  at 
bearing  he  no  longer  holds  office. 

Approved  in  Re  Lincoln,  202  U.  S.  181,  50  L.  Ed.  986,  26  Sup.  Ct. 
602,  no  habeas  corpus  for  defendant  convicted  in  District  Court  of 
bringing  liquor  into  Indian  country  where  term  of  imprisonment  expired 
before  hearing. 

Distinguished  in  dissenting  opinion  in  Low  Kwai  v.  Backus,  229  Fed. 
486,  majority  holding  Secretary  of  Commerce  and  Labor  must  be  satis- 
fied that  alien  is  subject  to  deportation. 

Jurisdiction  of  action  against  foreign  consul  or  other  commercial 
agent  of  foreign  country.    Note,  19  Ann.  Cas.  917,  918. 

Exemption  and  privileges  of  consuls.    Note,  45  L.  R.  A.  586. 

Habeas  corpus  is  to  ascertain  whether  prisoner  can  be  legally  held; 
if  so,  defects  in  commitment  do  not  warrant  discharge. 

Approved  in  Kelly  v.  Griffin,  241  U.  S.  13,  60  L.  Ed.  864,  36  Sup. 
Cf;.  487,  holding  court  will  presume  regularity  of  proceedings  of  legis- 
lative investigating  committee;  Minnesota  v.  Brundage,  180  U.  S.  502, 
45  L.  Ed.  641,  21  Sup.  Ct.  456,  refusing  Federal  habeas  corpus  to  dis- 
charge one  held  in  custody  for  violating  Minnesota  Dairy  Product  Act 
of  1899,  alleged  to  be  in  violation  of  Federal  Constitution,  in  advance 
of  exhaustion  of  State  remedies;  In  re  Boardman,  169  U.  S.  43,  42 
L.  Ed.  654,  18  Sup.  Ct.  293,  application  for  writ  cannot  be  filed  where 
prisoner  must  be  remanded;  Price  v.  McCarty,  89  Fed.  85,  32  C.  C.  A. 
162,  where  prisoner  was  remanded  to  another  district  for  trial;  Ong 
Seen  v.  Burnett,  232  Fed.  852,  holding  alien  not  entitled  to  habeas  cor- 
pus for  defect  in  warrant  where  he  did  not  object  to  same ;  Palmer  v. 
Colladay,  18  App.  D.  C.  430,  holding  courts  may  go  into  merits  of  case 
on  habeas  corpus;  Ex  parte  Jung  Shing,  74  Or.  377,  145  Pac.  638,  hold- 
ing irregularity  in  proceeding  will  not  warrant  habeas  corpus;  dissent- 
ing opinion  in  Motherwell  v.  United  States,  107  Fed.  455,  48  C.  C.  A. 
97,  majority  refusing  to  surrender  to  Russian  government  on  habeas 
■  corpus  member  of  Russian  navy  who  is  sent  to  man  Russian  warship 
building  in  this  country  and  who  deserts  prior  to  its  completion  or 
organization  of  its  crew. 

166  TJ.  8.  395-399,  41  L.  Ed.  1049,  17  Sup.  Ot.  596,  HOOE  V.  JAMTESON. 

District  of  Columbia  citizen  cannot  sue  in  Circuit  Court,  for  diverse 
citizenship,  though  joining  coplalntiff  who  could. 
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Approved  in  Ex  parte  Massachusetts,  197  U.  S.  487,  49  L.  Ed.  848, 
25  Sup.  Ct.  512,  proceeding  by  Massachusetts  against  justices  of  Dis- 
trict of  Columbia  Court  of  Appeals;  Downes  v.  Bid  well,  182  U.  S.  259, 
45  L.  Ed.  1095,  21  Sup.  Ct.  776,  upholding  Foraker  Act  imposing  duties 
on  imports  from  Porto  Rico;  Florida  Cent.  etc.  R.  R.  Co.  v.  Bell,  176 
U.  S.  333,  '44  L.  Ed.  492,  20  Sup.  Ct.  404,  denying  Circuit  Court's  juris- 
diction over  joint  suit  by  citizens  of  Florida  and  Texas  in  which  they 
recovered  joint  judgment  for  their  undivided  interests  in  land  in  Flor- 
ida ;  Vaughan  v.  Mc Arthur  Bros.  Co.,  227  Fed.  367,  holding  where  party 
delays  eight  years  in  seeking  to  have  cause  remanded,  costs  are  prop- 
erly taxable  to  him;  Harrington  v.  Atlantic  etc.  Tel.  Co.,  185  Fed.  497, 
107  C.  C.  A.  593,  refusing  to  entertain  cause  where  requisite  diversity 
of  citizenship  did  not  exist;  A.  B.  Andrews  Co.  v.  Puncture  Proof 
Footwear  Co.,  168  Fed.  765,  holding  Federal  court  has  no  jurisdiction 
to  restrain  infringement  of  trademark  unless  same  is  used  in  foreign 
commerce;  Ulman  v.  Iaeger's  Admr.,  155  Fed.  1018,  holding  citizen  of 
District  of  Columbia  may  maintain  cross-bill;  McClelland  v.  McKane, 
154  Fed.  165,  holding  Federal  court  has  no  jurisdiction  of  suit  between 
citizen  of  State  and  citizen  of  territory;  Mirabile  Corp.  v.  Purvis,  143 
Fed.  921,  all  plaintiffs  must  be  competent  to  sue  and  all  defendants 
suable  where  jurisdiction  based  on  diverse  citizenship;  Laden  v.  Meek, 
130  Fed.  879,  65  C.  C.  A.  361,  allegation  that  petitioners  are  "residents" 
of  other  State  insufficient;  Raphael  v.  Trask,  118  Fed.  779,  denying 
Federal  jurisdiction  over  suit  against  partnership  where  some  of  part- 
ners are  citizens  of  same  State  as  complainant;  Weller  v.  Hanaur,  105 
Fed.  193,  denying  Federal  jurisdiction  over  suit  by  two  plaintiffs,  one 
of  whom  is  citizen  of  State  and  other  of  Territory,  against  citizens  of 
another  State ;  United  States  v.  Ames,  95  Fed.  456,  transmitting  lottery 
ticket  from  one  State  to  another  does  not  include  territory;  Kansas 
City  etc.  Ry.  Co.  v.  McGinty,  76  Ark.  362,  88  S.  W.  1003,  action  by 
citizen  of  Indian  Territory  against  citizen  of  State  not  removable. 

166  U.  S.  399,  41  L,  Ed.  1061,  17  Sup.  Ct.  603,  HOOE  v.  WERNER. 

Not  cited. 

166  TJ.  S.  399-404,  41  L.  Ed.  1061,  17  Sup.  Ct.  994,  MARTIN  ▼.  ATCHISON 

ETC.  B.  B.  CO. 

Section  foreman,  and  conductor  and  bands  of  work  train,  are  fellow- 
servants  of  section  laborer. 

Approved  in  Brooks  v.  Central  Sainte  Jeanne,  228  U.  S.  693,  57  L  Ed. 
1028,  33  Sup.  Ct.  700,  holding  one  assisting  in  hauling  machinery  is 
fellow-servant  of  driver ;  Texas  etc.  Ry.  Co.  v.  Bourman,  212  U.  S.  541, 
53  L.  Ed.  644,  29  Sup.  Ct.  319,  holding  railway  engineer  and  section 
foreman  are  fellow-servants ;  St.  Bernard  Cypress  Co.  v.  Johnson,  22- 
Fed.  247,  137  C.  C.  A.  662,  and  Dayton, Coal  etc.  Co.  v.  Dodd,  188  Fed. 
605,  609,  37  L.  R.  A.  (N.  S.)  456,  110  "C.  C.  A.  395,  both  holding  em- 
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ployee  being  transported  to  work  was  fellow-servant  of  crew  on  train; 
Wood  v.  Potlatch  Lumber  Co.,  213  Fed.  593,  130  C.  C.  A.  171,  holding 
one  making  repairs  in  refuse  burner  was  fellow-servant  of  employee 
operating  conveyer;  Regan  v.  Parker-Washington  Co.,  205  Fed.  704,  705, 
L.  R.  A.  1915F,  810,  123  C.  C.  A.  648,  holding  mine  owner  liable  for 
sending  workmen  into  unsafe  shaft ;  Zikos  v.  Oregon  etc.  Navigation  Co., 
179  Fed.  895,  holding  section  foreman  and  members  of  crew  are  fellow- 
servants;  Illinois  Cent.  R.  Co.  v.  Hart,  176  Fed.  251,  52  L.  R.  A.  (N.  S.) 
1117,  100  C.  C.  A.  49,  holding  one  repairing  wires  along  track  and 
baggageman  on  train  were  fellow-servants;  Maine  etc.  Granite  Corp. 
v.  Hachey,  173  Fed.  787,  97  C.  C.  A.  508,  holding  mucker  in  mine  and 
operator  of  derrick  were  fellow-servants;  Lukic    v.  Southern  Pac.  Co., 
160  Fed.  137,  holding  one  engaged  in  construction  of  road  and  brake- 
man  on  construction  train  were  fellow-servants;  Kinnear  Mfg.  Co.  v. 
Carlisle,  152  Fed.  936,  82  C.  C.  A.  81,  holding  petition  states  no  cause 
of  action  where  it  alleges  negligence  of  fellow-servant;  American  Bridge 
Co.  v.  Seeds,  144    Fed.  612,  11    L.  R.  A.  (N.  S.)  1041,  75  C.  C.  A. 
407,  risk  that  place  originally  safe  will  become  unsafe  through  negli- 
gence of  fellow-servant  assumed  by  employee;  O'Connor  v.  Atchison # 
etc.  Ry.  Co.,  137  Fed.  505,  70  C.  C.  A.  87,  section-hand  working  on 
dump-car  and  driver  of  engine  attached  thereto  are  fellow-servants; 
Phoenix  Bridge  Co.  v.  Castleberry,  131  Fed.  180,  65  C.  C.  A.  481,  duty 
of  master  to  furnish  safe  place  does  not  apply  to  temporary  structure 
by  which  work  is  done;  Weeks  v.  Scharer,  129  Fed.  335,  64  C.  C.  A. 
11,  shift  boss  of  mine  having  power  only  to  suspend  subordinates  is 
fellow-servant  of  miner;  Dishon  v.  Cincinnati  etc.  Ry.  Co.,  126  Fed. 
198,  holding  section-hand  who  lived  in  section-house  was  fellow-servant 
of  train  operatives  when  employees  had  been  in  habit  of  cutting  trains 
to  afford  access  from  house  across  tracks,  and  he  after  working  hours 
started  across  tracks  when  opening  between  cars  was  closed  without 
warning;  Pennsylvania  Co.  v.  Fishack,  123  Fed.  469,  59  C.  C.  A.  269, 
holding  yardmaster  in  charge  of  switchyards,  who  is  subordinate  to 
general  yardmaster,  who  is  in  turn  subordinate  to  trainmaster  and  he 
to    superintendent,   is   fellow-servant   of  other   employees   engaged   in 
switching  in  yard ;  McDonald  v.  Buckley,  109  Fed.  293,  48  C.  C.  A.  372, 
holding  general  foreman  having  charge  of  putting  in  foundation  for 
wharf  and  of  all  employees  with  power  to  employ  and  discharge,  while 
engaged  in  giving  signals  to  engineer  in  charge  of  pile-driver,  is  fellow- 
servant  with  other  members  of  pile-driver  gang;  Stevens  v.  Chamber- 
lain, 100  Fed.  381,  40  C.  C.  A.  421,  holding  machinist  employed  to  make 
repairs  on  machinery  in  large  factory  on  orders  of  superintendent  who 
had  also  authority  over  firemen  and  assistant  machinists,  all  of  whom 
he  employed,  but  who  worked  with    his    hands,  is  fellow-servant  of 
helper;  Briegal  v.  Southern  Pac.  Co.,  98  Fed.  962,  39  C.  C.  A.  359,  hold- 
ing engineer  and  his  fireman  who  was  oiling  turntable  by  direction  of 
engineer  are  fellow-servants;  Hunt  v.  Hurd,  98  Fed.  688,  39  C.  C.  A. 
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226,  holding  section-hand  is  fellow-servant  of  foreman  and  of  brake- 
man  on  switching  train ;  Slavens  v.  Northern  Pacific  R.  R.  Co.,  97  Fed. 
263,  38  C.  C.  A.  151,  holding  section-man  working  nnder  direction  of 
conductor  of  delayed  train  in  removing  track  obstruction  is  fellow- 
gervant  of  conductor;  Tomlinson  v.  Chicago  etc.  R.  R.  Co.,  97  Fed.  254, 
38  C.  C.  A.  148,  holding  bridge  builder  and  repairer  employed  by  rail- 
road and  furnished  with  cars  in  which  he  and  his  assistants  and  tools 
are  transported  to  work  is  fellow-servant  with  employees  of  trains  to 
which  cars  are  attached ;  Collins  v.  John  W.  Danf orth  Co.,  36  App.  D.  C. 
599,  holding  steamfitter  was  fellow-servant  of  one  erecting  scaffolding; 
Consolidated  Stone  Co.  v.  Ellis,  46  Ind.  App.  86,  91  N.  E.  1098,  holding 
quarry  foreman  not  fellow-servant  of  employee;  Galloway  v.  J.  W. 
Turner  Improvement  Co.,  148  Iowa,  103,  126  N.  W.  1037,  holding  one 
employed  in  digging  sewer  was  fellow-servant  of  operator  of  steam 
shovel ;  McLaine  v.  Head  &  Dowst  Co.,  71  N>  H.  297,  299,  52  AtL  547, 
548,  holding  foreman's  failure  to  warn  laborer  when  load  of  earth  and 
stone  was  about  to  be  dumped  into  trench  where  he  was  working  not 
such  negligence  as  to  make  master  liable  in  absence  of  evidence  of 
incompetency  of  foreman;  Miller  v.  Central  R.  R.  Co.,  69  N.  J.  L.  416, 
55  Atl.  246,  flagman  of  one  railway  train  and  engineer  of  another 
fellow-servants;  E-.  Van  Winkle  Gin  etc.  Co.  v.  Brooks,  29  Okl.  357, 
359,  116  Pac.  911,  holding  foreman  was  fellow-servant  of  those  under 
him;  Ruemmeli-Braun  Co.  v.  Cahill,  14  Okl.  424,  79  Pac.  260,  authority 
to  employ  and  discharge  workmen  does  not  make  one  vice-principal: 
Miller  v.  American  Bridge  Co.,  216  Pa.  562,  65  Atl.  1110,  holding  where 
vice-principal  does  work  of  common  laborer,  he  is  fellow-servant ;  Sartin 
v.  Oregon  etc.  R.  R.  Co.,  27  Utah,  454,  76  Pac.  221,  foreman  of  fence 
gang  and  laborer  under  him  fellow-servants ;  Wiskie  v.  Montello  Gran- 
ite Co.,  Ill  Wis.  450,  87  N.  W.  464,  holding  foreman  personally  con- 
ducting blasting  in  quarry  is  fellow-servant  of  those  assisting  in  such 
work. 

Approved  in  the  following,  holding  the  respective  employees  to  be 
fellow-servants:  Alaska  Min.  Co.  v.  Whelan,  168  U.  S.  89,  42  L.  Ed. 
392,  18  Sup.  Ct.  42,  foreman  and  members  of  mining  gang;  Grady  v. 
Southern  Ry.  Co.,  92  Fed.  493,  34  C.  C.  A.  494,  foreman  and  employee 
in  repair-shop;  Deserant  v.  Cerrillos  Coal  R.  Co.,  9  N.  M.  499,  55  Pac 
290,  pit  boss  and  miners;  Gann  v.  Nashville  etc.  R.  R.  Co.,  101  Tenn. 
386,  70  Am  St.  Rep.  690,  47  S.  W.  494,  gang  boss  in  charge  of  brake 
on  handcar,  and  gang;  Stephani  v.  Southern  Pac.  R.  R.  Co.,  19  Utah, 
204,  57  Pac.  36,  track-walker  and  engineman;  Norfolk  etc.  R.  R.  Co. 
v.  Houchins,  95  Va.  409,  64  Am.  St.  Rep.  801,  28  S.  E.  582,  conductor 
and  brakeman. 

Distinguished  in  Kentucky  Block  Cannel  Coal  Co.  v.  Nanee,  165  Fed. 
47,  91  C.  C.  A.  82,  holding  one  making  alterations  in  mine  was  not 
fellow-servant  of  miner;  James  Ramage  Paper  Co.  v.  Bulduzzi,  147  Fed. 
153,  77  C.  C.  A.  393,  question  of  competence  of  foreman  to  direct  dan- 
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gerous  work  propertly  left  to  jury;  Brown  v.  Baltimore  etc.  R.  Co.,  142 
Fed.  911,  where  foreman  deliberately  arranges  unsafe  place  to  work 
and  puts  man  there,  employer  liable;  Anderson  v.  Pittsburg  Coal  Co., 
108  Minn.  467,  26  L.  R.  A.  (N.  S.)  624,  122  N.  W.  799,  holding  coal- 
heaver  not  fellow-servant  of  hatch-tender;  dissenting  opinion  in  Mc- 
Laine  v.  Head  &  Dowst  Co.,  71  N.  H.  308,  52  Atl.  552,  majority  holding 
foreman's  failure  to  warn  laborer  when  load  of  earth  and. stone  was 
about  to  be  dumped  into  trench  where  he  was  working  not  such  negli- 
gence as  to  make  master  liable  in  absence  of  evidence  of  incompetency 
of  foreman. 

Railroad  employees  on  different  trains  as  fellow-servants.    Note,  4 
Ann.  Oaa.  1032. 

Section-hand  as  fellow-servant  of  other  railroad  employees.    Note, 
8  Ann.  Oas.  232. 

Applicability  of  fellow-servant  doctrine  to  employee  riding  to  or 
from  work  in  master's  vehicle.    Note,  11  Ann.  Oas.  374. 

When  conductor  deemed  coservant  of  other  employees.    Note,  46 
L.  R.  A.  361. 

Servants  in  common  employment,  apart  from  statutes,  in  absence 
of  vice-principalship.    Note,  50  L.  R.  A.  433,  459. 

Vice-principalship  by  reason  of  superior  rank  of  negligent  servant. 
Note,  51  L.  R.  A.  527,  577,  580,  605,  616. 

Section  foreman  as  fellow-servant  of  members  of  crew  with  re- 
spect to  operation  of  handcar.    Note,  20  L.  R.  A.  (N.  S.)  437. 

Applicability  of  fellow-servant  rule  as  between  trainmen  and  other 
railway  employees.    Note,  52  L.  R.  A.  (N.  S.)  1094. 

Character  of  act  causing  injury  as  determining  vice-principalship. 
Note,  54  L.  R.  A.  108,  116,  120,  128. 

Existence  of  relation  where  servant  goes  on  master's  premises  at 
other  than  hours  of  actual  labor.    Note,  12  L.  R.  A.  (N.  S.)  856. 

Delegability  of  master's  duty  to  instruct  or  warn  servants.    Note, 
26  L.  R.  A.  (N.  S.)  637. 

166  U.  8.  404-423,  41  L.  Ed.  1053,  17  Sup.  Ct.  610,  THE  UMBRID. 

Full  speed  In  a  fog  in  known  proximity  to  another  vessel  is  such  gross 
fault  that  other's  fault  must  be  very  clear. 

Approved  in  The  Columbian,  100  Fed.  992,  997,  and  The  Saratoga, 
180  Fed.  624,  both  following  rule ;  The  Victory,  168  U.  S.  423,  42  L.  Ed. 
528,  18  Sup.  Ct.  155,  vessel  guilty  of  gross  fault  must  clearly  show  con- 
tributory fault ;  Port  Johnson  Towing  Co.  No.  7,  229  Fed.  271,  holding 
tug  held  in  fault  for  failure  to  heed  fog  signals  of  another  tug  with 
tow ;  The  Persian,  224  Fed.  442,  140  C.  C.  A.  135,  holding  vessel  going 
at  full  speed  through  fog  was  shown  to  be  wholly  at  fault;  Pittsburgh 
S.  S.  Co.  v.  Duluth  S.  S.  Co.,  222  Fed.  835,  138  C.  C.  A.  260,  holding 


166  U.  S.  404-423      NOTES  ON  U.  S.  REPORTS.  1002 

vessel  negligent  in  failing  to  stop  after  hearing  three  signals ;  The  Julia 
Luckenbach,  219  Fed.  604,  holding  vessel  at  fault  for  maintaining  speed 
of  ten  knots  through  fog;  The  Hilton,  213  Fed.  1001,  holding  vessel 
collided  with  was  held  liable  for  anchoring  in  channel;  The  Bayonne, 
213  Fed.  217,  129  C.  C.  A.  560,  holding  both  vessels  liable  for  failing 
to  stop  and  listen ;  The  Express,  212  Fed.  674,  129  C.  C.  A.  208,  6 
N.  C.  C.  A.  646,  holding  tug  standing  by  at  end  of  pier  should  give 
notice  of  her  presence;  Shaver  Transp.  Co.  v.  Columbia  Contract  Co.. 
208  Fed.  348,  holding  vessel  traveling  on  wrong  side  of  channel  solely 
at  fault ;  The  Plainfield,  205  Fed.  731,  124  C.  C.  A.  24,  holding  vessel 
stopping  in  stream  and  vessel  going  at  excessive  speed  held  jointly  at 
fault ;'  The  Minnesota,  189  Fed.  709,  holding  steamer  negligent  in  start- 
ing on  trip  without  efficient  whistle;  The  Albatross,  184  Fed.  366,  hold- 
ing vessel  steering  contrary  to  signal  solely  at  fault;  The  Cascades. 
178  Fed.  732,  holding  where  both  vessels  were  running  at  full  speed 
both  were  at  fault ;  The  Commonwealth,  174  Fed.  699,  holding  speed  of 
eighteen  knots  excessive ;  The  Kennebec,  167  Fed.  852,  holding  colliding 
vessel  at  fault  for  maintaining  excessive  speed;  United  States  v.  Port 
of  Portland,  161  Fed.  209,  holding  tug  negligent  in  proceeding  with  no 
lights  and  no  lookout ;  The  No.  4,  161  Fed.  848,  88  C.  C.  A.  665,  holding: 
vessel  maintaining  excessive  speed  and  vessel  failing  to  heed  fog  signals 
were  held  both  at  fault;  The  Lowell  M.  Palmer,  142  Fed.  943,  74 
C.  C.  A.  107,  where  one  vessel  grossly  in  fault  for  collision  violation  by 
other  of  rule  to  keep  center  of  stream  immaterial;  The  Eagle  Wing, 
135  Fed.  832,  when  privileged  vessel  did  not  keep  course,  she  must  prove 
other  vessel's  fault  beyond  reasonable  doubt;  The  Phillip  Minch,  128 
Fed.  583,  63  C.  C.  A.  14,  holding  steamer  liable  for  collision  with  barge 
in  tow  of  another  steamer  in  river  where  she  did  not  keep  at  safe  dis- 
tance; The  Charlotte,  128  Fed.  39,  62  C.  C.  A.  546  (affirming  124  Fed. 
990),  holding  steamer  entering  dense  fog  in  river  at  speed  of  ten  miles 
an  hour  liable  for  collision  with  schooner;  The  Northland,  125  Fed.  62, 
holding  steamer  passing  canal-boat  and  starting  propellers  when  oppo- 
site, thus  creating  suction  which  drew  boat  from  course,  resulting  in 
collision,  is  liable  for  sinking  of  canal-boat;  The  Northern  Queen,  117 
Fed.  914,  holding  where  steamer,  with  barge  in  tow,  anchored  in  fair- 
way of  vessel  on  account  of  dense  fog,  she  was  not  liable  for  collision 
with  steamer  coming  in  at  full  speed;  The  Livingstone,  113  Fed.  881, 
51  C.  C.  A.  560,  holding  where  navigation  of  steamer  was  correct,  fact 
that  her  port  light  had  gone  out  or  that  lookout  had  temporarily  left 
post  did  not  contribute  to  collision  where  other  vessel  changed  course 
after  exchange  of  signals;  The  Columbia,  109  Fed.  667,  48  C.  C.  A. 
596,  holding  where  ship  and  bark  were  in  tow  of  tug,  and  ship  on 
shorter  hawser  through  negligent  steering  sheered  across  bark's  hawser, 
when  her  own  hawser  broke,  being  initially  at  fault,  was  solely  liable 
for  collision,  though  bark  made  improper  maneuver  in  extremis; 
Smith  v.  Norfolk  etc.  R.  Co.,  145  N.  C.  104,  122  Am.  St,  Eep.  428,  58 
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S.  E.  800,  holding  vessel  changing  course  after  signal  given  held  solely 
at  fault. 

Distinguished  in  In  re  Clyde  S.  S.  Co.,  134  Fed.  96,  where  both  ves- 
sels kept  excessive  speed,  but  one  failed  to  stop  on  hearing  fog  signals ; 
The  Admiral  Schley,  131  Fed.  437,  65  C.  C.  A.  417,  vessel  wilh  tows 
needlessly  navigating  in  usual  course  of  vessels  liable,  though  other 
vessel  guilty  of  excessive  speed  in  fog. 

Liability  for  collision  during  fog.    Note,  23  E.  R.  0.  671. 

Court  cannot  sanction  custom. of  mall  steamers  to  run  full  speed  in  fog. 

Approved  in  The  Oceania  Vance,  233  Fed.  78,  holding  vessel  negli- 
gent in  maintaining  speed  of  seven  knots  in  fog. 

Change  of  course,  In  Ignorance  of  course  of  approaching  vessel  is  not 
always  fault. 

Approved  in  The  Belgian  King,  125  Fed.  877,  878,  60  C.  C.  A.  451, 
reaffirming  rule. 

In  thick  weather  steamer  need  use  only  precautions  necessary  to  stop 
after  sighting  approaching  vessel. 

Approved  in  The  Beaver,  197  Fed.  868,  holding  vessel  contributes  to 
fault  where  she  fails  to  stop  on  hearing  danger  signal ;  The  Bailey 
Gatzert,  179  Fed.  48,  102  C,  C.  A.  612,  holding  dredge  not  at  fault  for 
anchoring  in  channel  where  proper  signals  were  given ;  Pennell  v.  United 
States,  162  Fed.  68,  holding  speed  of  three  and  one-half  knots  per  hour 
was  not  excessive;  In  re  Eastern  Dredging  Co.,  159  Fed.  549,  holding 
vessel  not  guilty  of  contributory  fault  for  failing  to  maintain  lookout 
in  bow;  Palmer  v.  Merchants'  &  M.  Transp.  Co.,  154  Fed.  689,  holding 
vessel  not  negligent  in  faijing  to  maintain  lookout  where  proper  signals 
were  given;  Quinette  v.  Bisso,  136  Fed.  831,  5  L  R.  A.  (N.  S.)  303, 
69  C.  C.  A.  503,  steamer  in  dense  fog  must  use  extraordinary  care  and 
not  rely  wholly  on  fog  signals;  The  George  W.  Roby,  111  Fed.  608, 
609,  49  C.  C.  A.  481,  holding  steamer  liable  for  collision  in  fog  on 
Great  Lakes  where,  on  hearing  fog  signal  of  another  vessel,  she  failed 
to  reduce  speed  to  mere  steerage-way  as  provided  by  rules;  The  Nymp- 
haea,  84  Fed.  715,  dividing  damage  where  each  failed  to  check  speed; 
The  Albany,  91  Fed.  808,  full  speed  in  fog  in  North  River  is  not 
moderate;  The  Patria,  92  Fed.  414,  seven  knots  is  excessive •  speed  in 
dense  fog;  Vernon  v.  International  S.  S.  Co.,  79  Wash.  25,  139  Pac. 
646,  holding  jury  must  decide  whether  vessel  negligent  in  failing  to 
have  lookout. 

If  facts  show  stopping  or  reversing  would  not  have  availed,  nonobserv- 
ance  of  rule  is  not  fault. 

Approved  in  The  William  Chisholm,  153  Fed.  713,  82  C.  C.  A.  562, 
applying  rule  where  vessel  did  not  pass  on  port  side  in  accordance  with 
signal;  The  Columbian,  100  Fed.  994,  holding  fact  that  schooner  had 
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no  one  at  helm,  which  was  lashed,  or  that  she  was  insufficiently  manned, 
cannot  be  held  fault  contributing  to  collision  in  fog  when  in  any  event 
it  would  have  been  her  duty  to  keep  her  course,  which  she  did;  The 
St.  Louis,  98  Fed.  752,  39  C.  C.  A.  201,  holding  where  ferry-boat,  navi- 
gating In  fog  at  night,  on  hearing  fog  signal,  which  pilot  recognized  as 
that  of  another  ferry-boat  whose  course  was  such  as  to  cause  danger  of 
collision,  failed  to  stop  at  once,  she  has  burden  of  showing  that  col- 
lision was  not  due  to  her  negligence. 

Propriety  of  maneuvers  depends  on  whether  vessels  can  stop  before 
courses  intersect. 

Approved  in  The  Gertrude,  118  Fed.  132,  55  C.  C.  A.  80,  holding 
schooner  not  liable  for  collision  with  tow  of  tug,  though  her  deck  not 
properly  manned. 

Damages  for  total  loss  include  value  of  vessel,  interest  and  freight 
pending,  not  prospective  charter. 

Approved  in  Gossage  v.  Philadelphia  etc.  R.  R.  Co.,  101  Md.  700,  61 
Atl.  693,  reaffirming  rule ;  Pennell  v.  United  States,  162  Fed.  76,  holding 
unearned  freight  cannot  be  allowed  as  damages;  The  Cumberland,  135 
Fed.  235,  where  cost  of  repairs  adopted  as  measure  of  damages,  demur- 
rage recoverable  for  time  of  repair;  In  re  Lakeland  Transp.  Co.,  103 
Fed.  335,  holding  where  vessel  is  sunk  and  totally  lost  in  collision, 
and  her  full  value  is  awarded  her  owners  as  damages,  they  are  not 
entitled,  in  addition,  to  recover  amount  she  would  have  earned  under 
unexpired  charter;  The  Hamilton,  95  Fed.  845,  measure  is  ship's  value 
and  interest  where  loss  is  complete. 

Net  profits  of  prospective  charter  may  be  considered  in  damages  for 
partial  loss  by  collision. 

Approved  in  The  Ohio,  91  Fed.  559,  33  C.  C.  A.  667,  following  rule; 
The  Menominee,  125  Fed.  531,  holding  where  fishing  vessel  sunk  while 
on  fishing  voyage,  and  totally  lost,  except  as  to  her  outfit,  value  of 
prospective  catch  during  remainder  of  season  or  of  expedition  not 
allowed  as  damages ;  The  George  W.  Roby,  111  Fed.  615,  49  C.  C.  A. 
481,  holding  where  vessel  is  sunk  in  collision  and  damages  are  awarded 
owner  on  basis  of  total  loss,  he  cannot  also  recover  for  loss  of  earn- 
ings under  unexpired  time  charter. 

Prospective  profits  as  element  of  recovery  for  total  loss  of  vessel 
by  collision.    Note,  6  Ann.  Gas.  131,  132. 

Lost  profits  from  tort  as  damages.    Note,  52  L.  R.  A.  61. 

166  TJ.  8.  424-427,  41  L.  Ed.  1063,  17  Sup.  Ot.  609,  HUNT  V.  UNITE]? 
STATES. 

Scire  facias  on  recognizance  in  District  Court  is  criminal  case  in  which 
Circuit  Court  of  Appeals  is  final. 
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Approved  in  United  States  v.  McGlashan,  170  U.  S.  703,  42  L.  Ed. 
1218,  18  Sup.  Ct.  948,  following  rule;  Kirk  v.  United  States,  131  Fed. 
335,  District  Court  has  jurisdiction  to  issue  scire  facias  on  forfeited 
recognizance  according  to  common-law  procedure ;  Kirk  v.  United  States, 
124  Fed.  334,  holding  scire  facias  on  forfeited  recognizance  being 
original  process  in  special  proceeding,  court  may  issue  injunction  pen- 
dente lite  restraining  marshal  from  enforcing  execution;  Hollister  v. 
United -States,  145  Fed.  779,  76  C.  C.  A.  337,  arguendo. 

166   V.    8.    427-482,    41    L.    Ed.    1064,    17    Sup.    Ct.    627,    CtltADSON    V. 
MINNESOTA. 

State  may  regulate  speed  and  stoppage  of  domestic  trains,  except  when 
affecting  Interstate  commerce. 

Approved  in  Northern  Pacific  Ry.  Co.  v.  Washington,  222  U.  S.  377, 
56  L.  Ed.  239,  32  Sup.  Ct.  160,  holding  congressional  action  precludes 
State  from  regulating  hours  of  service  of  railroad  employees;  Missis- 
sippi R.  R.  Commission  v.  Illinois  Central  R.  *R.  Co.,  203  U.  S.  344, 
51  L.  Ed.  215,  27  Sup.  Ct.  90,  holding  railroad  cannot  be  compelled  to 
stop  interstate  train;  In  re  Arkansas  Rate  Cases,  187  Fed.  301,  Shepard 
v.  Northern  Pac.  Ry.  Co.,  184  Fed.  771,  and  St.  Louis  etc.  R.  Co.  v. 
Hadley,  168  Fed.  346,  all  holding  State  has  power  to  establish  intra- 
state railroad  rates ;  Southern  Ry.  Co.  v.  King,  160  Fed.  338,  87  C.  C.  A. 
284,  holding  State  could  require  railroad  to  slacken  speed  at  crossings; 
«  State  v.  Jacksonville  Terminal  Co.,  41  Fla.  407,  27  South.  235,  holding 
railroad  commission  may  regulate  and  supervise  railroad  operated  from 
point  in  State  to  point  in  another  State  in  so  far  as  local  business  is 
concerned;  St.  Louis  Southwestern  Ry.  Co.  v.  State,  97  Ark.  479,  134 
S.  W.  972,  holding  State  could  require  railroad  to  establish  depot; 
Southern  Ry.  Co.  v.  Railroad  Commission,  179  Ind.  34,  37,  100  N.  E. 
340,  342,  holding  State  may  require  grabholds  on  engine;  Illinois  Cent. 
R.  Co.  v.  Doherty's  Admr.,  153  Ky.  377,  47  L  B.  A  (N.  S.)  31,  155 
S.  W.  1125,  holding  Congress  has  legislated  regarding  liability  of  rail- 
road for  injuries  to  employees;  Louisville  etc.  R.  Co.  v.  Central  Stock- 
yards Co.,  133  Ky.  160,  97  S.  W.  782,  holding  State  could  require 
carrier  to  switch  cars  at  points  of  physical  connection;  Commonwealth 
v.  Louisville  etc.  R.  Co.,  120  Ky.  104,  85'  S.  W.  715,  holding  running 
of  one  through  train  does  not  satisfy  statute  requiring  one  passenger 
train  per  day;  State  v.  Northern  Pacific  Ry.  Co.,  90  Minn.  281,  96 
N.  W.  82,  compelling  railroad  to  re-establish  station  at  village,  even 
though  unprofitable;  Southern  Ry.  Co.  v.  State  ex  rel.  Attorney  Gen- 
eral, 95  Miss.  670,  Ann.  Gas.  1912A,  225,  48  South.  238,  upholding 
law  requiring  station  at  every  incorporated  village;  State  v.  Chicago 
etc.  R.  Co.,  239  Mo.  312,  143  S.  W.  821,  upholding  law  requiring  rail- 
road to  run  train  on  Sunday;  People  v.  Erie  R.  Co.,  198  N.  Y.  381, 
139  Am.  St.  Rep.  828,  19  Ann.  Gas.  811,  29  L.  R.  A.  (N.  S.)  240,  91 
N.  B.  853,  holding  State  could  prescribe  eight-hour  day  for  telegraph 
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operators;  Corporation  Commission  v.  Atlantic  Coast  Line  R.  R.  Co., 
137  N.  C.  17,  49  S.  E.  197,  corporation  commission  may  require  railroad 
to  leave  train  at  station  at  certain  time  in  order  to  make  connection 
with  train  of  another  company;  St.  Louis  etc.  R.  Co.  v.  Town  of  Troy, 
25  Okl.  752,  108  Pac.  755,  holding  commission  could  compel  railroad 
to  stop  another  train  per  day;  Chicago  etc.  Ry.  Co.  v.  State,  23  Okl. 
104,  99  Pac.  905,  holding  railroad  could  not  be  compelled  to  build  spur- 
track  to  factory;  Railroad  Commrs.  v.  Atlantic  Coast  Line  R.  R.  Co., 
71  S.  C.  134,  50  S.  E.  642,  upholding  ruling  of  railroad  commission 
that  specified  trains  be  stopped  at  certain  station ;  Bacon  v.  Boston  etc. 
R.  R.  Co.,  83  Vt.  455,  76  Atl.  143,  upholding  law  requiring  railroad  to 
move  tracks  further  apart;  State  ex  rel.  Atkinson  v.  Northern  Pac 
Ry.  Co.,  53  Wash.  676,  17  Ann.  Cas.  1013,  102  Pac.  877,  holding  State 
could  regulate  hours  of  employment  of  railroad  employees;  State  v. 
Chicago  etc.  Ry.  Co.,  136  Wis.  413,  19  L.  R.  A.  (N.  S.)  326,  117  N.  W. 
688,  holding  Congress  has  legislated  regarding  hours  of  service  of  inter- 
state railway  employees;  Chicago  etc.  Ry.  Co.  v.  Solan,  169  U.  S.  138, 
42  L.  Ed.  692,  18  Sup.  Ct.  291,  upholding  law  against  contracts,  exempt- 
ing carriers  from  liability;  Richmond  etc.  R.  R.  Co.  v.  R.  A.  Patterson 
Tobacco  Co.,  169  U.  S.  316,  42  L.  Ed.  761,  18  Sup.  Ct.  337,  upholding 
law  making  railroads  liable  for  lost  goods ;  State  v.  Wagener,  77  Minn. 
500,  77  Am.  St.  Rep.  690,  80  N.  W.  637,  upholding  act  regulating  com- 
mission business ;  Smith  v.  State,  100  Tenn.  503,  41  L.  R.  A.  434,  46 
S.  W^  569,  upholding  separate  coach  law. 

Distinguished  in  Houston  etc.  R.  R.  Co.  v.  Mayes,  201  U.  S.  329,  60 
L.  Ed.  775,  26  Sup.  Ct.  491,  holding  void  State  laws  penalizing  failure 
to  furnish  cars ;  Hart  v.  State,  100  Md.  604,  60  Atl.  459,  upholding  law 
only  as  to  interstate  traffic  requiring  separate  accommodations  for 
white  and  colored  passengers. 

State  regulation  of  railroads  as  interference  with  interstate  com- 
merce.   Note,  7  Ann.  Gas.  7. 

Right  to  limit  speed,  or  require  stopping,  of  interstate  and  mail 
trains.    Note,  14  L.  R.  A.  (N.  S.)  293. 

Power  to  compel  establishment  of  or  stopping  of  trains  at  stations. 
Note,  17  L.  R.  A.   (N.  S.)  823. 

Law  for  stopping  trains  at  county  seats  Is  reasonable  police  regula- 
tion, not  a  deprivation  of  property,  nor  interference  with  commerce  or  the 
mails. 

Approved  in  Chicago  etc.  R.  R.  Co.  v.  Railroad  Commission,  237 
U.  S.  227,  233,  59  L.  Ed.  930,  932,  35  Sup.  Ct  560,  holding  State  cannot 
require  trains  to  stop  where  other  facilities  are  adequate;  Cleveland 
etc.  Ry.  Co.  v.  Illinois,  177  U.  S.  519,  44  L.  Ed.  870,  20  Sup.  Ct.  724, 
upholding  New  York  statute ;  Lake  Shore  etc.  Ry.  Co.  v.  Ohio,  173  U.  S. 
307,  43  L.  Ed.  710,  19  Sup.  Ct.  474  (see  dissenting  opinion  in  173  U.  S. 
323,  43  L.  Ed.  716,  19  Sup.  Ct.  480),  upholding  law  requiring  interstate 
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trains  to  stop  at  certain  stations ;  American  Linseed  Oil  Co.  v.  Crumbine,- 
207  Fed.  338,  125  C.  C.  A.  82,  holding  State  could  prohibit  sale  of  adul- 
terated turpentine ;  Kansas'  City  etc.  Ry.  Co.  v.  Board  of  R.  R.  Commrs., 
106  Fed.  358,  holding  State  cannot  regulate  charges  for  carriage  be- 
tween two  points  in  State  where  course  of  transportation  is  through 
another  State;  State  ex  rel.  Railroad  Commrs.  v.  Louisville  etc.  R.  Co., 
62  Fla.  364,  57  South.  191,  holding  commission  may  require  passenger 
trains  to  be  run  separate  from  freight  trains;  Railroad  Commission  v. 
Louisville  etc.  R.  Co.,  140  Ga.  832,  Ann.  Cas.  1915A,  1018,  L.  R.  A. 
191511,  902,  80  S.  E.  334,  holding  State  could  require  railroad  to  accept 
mileage  scrip  on  train;  Hardwick  Farmers'  Elevator  Co.  v.  Chicago  etc. 
Ry.  Co.,  110  Minn.  35,  19  Ann.  Gas.  1088,  124  N.  W.  822,  and  Southern 
Ry.  Co.  v.  Melton,  133  Ga.  298,  65  S.  E.  674,  both  holding  State  might 
impose  penalty  on  railroad  for  failure  to  furnish  cars;  State  v  Tower 
Lumber  Co.,  100  Minn.  42,  110  N.  W.  256,  upholding  law  prohibiting 
persons  obstructing  game  commission  in  gathering  spawn ;  Webb  v. 
Western  Union  Tel.  Co.,  167  N.  C.  492,  83  S.  E.  573,  holding  telegraph 
company  liable  for  mental  anguish  resulting  from  delay  in  sending  mes- 
sage; City  of  Camden  v.  Public  Service  Ry.  Co.,  84  N.  J.  L.  307,  Ann.  Gas. 
1914D,  1090,  86  Atl.  448,  holding  municipality  could  require  railroad  to 
stop  at  all  cross-streets;  Missouri  etc.  Ry.  Co.  v.  Town  of  Norfolk, 
25  Okl.  328,  29  L.  R.  A.  (N.  8.)  159,  107  Pac.  173,  holding  State  can- 
not compel  stopping  of  train  where  other  facilities  are  adequate;  Ex 
parte  Young,  36  Or.  250,  78  Am.  St  Rep.  774,  59  Pac.  708,  upholding 
Hill's  Ann.  Laws,  §  1952,  making  it  an  offense  to  persuade  or  attempt 
to  persuade  seamen  to  desert  vessel  within  jurisdiction  of  State;  Chicago 
etc.  R.  Co.  v.  Railroad  Commission,  152  Wis.  667,  140  N.  W.  301,  up- 
holding law  requiring  railroad  to  stop  one  train  each  way  per  day; 
St.  Louis  etc.  Ry.  Co.  v.  State,  99  Ark.  18,  136  S.  W.  945,  holding  com- 
mission could  require  railroad  to  lay  spur-trackS. 

166  U.  S.  432-430,  41  L.  Ed.  1066,  17  Sap.  Ct.  624,  IN  BE  HIEN. 

Court  of  Appeals  of  District  was  duly  authorized  by  acts  of  1893-94, 
to  limit,  by  rule,  time  for  appeals  from  patent  commissioner. 

Approved  in  Greenwood  v.  Dover,  194  Fed.  94,  114  C.  C.  A.  169,  hold- 
ing decision  of  Court  of  Appeals  of  district  will  not  he  disturbed  unless 
shown  to  be  clearly  erroneous;  Dover  v.  Greenwood,  177  Fed.  950,  952, 
holding  right  to  cross-examination  of  witnesses  exists  in  suit  to  obtain 
issuance  of  patent;  Laas  v.  Scott,  161  Fed.  125,  holding  decision  in  in- 
terference proceeding  is  only  presumptively  correct,  and  may  be  rebutted 
by  proof  that  it  was  based!  on  false  testimony;  Dover  v.  Green- 
wood, 154  Fed.  855,  holding  testimony  taken  in  interference  proceed- 
ing is  inadmissible  in  suit  to  obtain  issuance  of  patent;  Prindle  v. 
Brown,  155  Fed.  532,  84  C.  C.  A.  45,  holding  appeal  lies  from  decision 
of  Commissioner  of  Patents;  In  re  Worcester  County,  102  Fed.  812, 
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42  C.  C.  A.  637,  holding  petition  for  revision  of  bankruptcy  proceedings 
in  matter  of  law  under  Bankruptcy  Act  1898,  §  24b,  may  be  filed  in 
Circuit  Court  of  Appeals  at  any  time  within  six  months  from  ruling; 
Crim  v.  Woodford,  136  Fed.  36,  68  C.  C.  A.  584,  arguendo. 

Priority  between  conflicting  patents.    Note,  20  E.  R.  0.  482, 

Miscellaneous.  Cited  in  Dover  v.  Greenwood,  143  Fed.  137,  law  giv- 
ing appeal  from  commissioner  of  patents  to  District  Court  of  Appeals 
did  not  take  away  remedy  by  bill  in  equity. 

166  U.  8.  440-462,  41  L.  Ed.  1069,  17  Sup.  Ot.  629,  ABERDEEN  BANK  T. 
CHEHALIS  COUNTY. 

Supreme  Court  Is  bound  by  State  decision  that  Washington  National 
Bank  Taxing  Act,  section  21,  is  to  be  read  with  section  23. 

Approved  in  Clement  Nat.  Bank  v.  Vermont,  231  U.  S.  134,  58  L.  Ed. 
155,  34  Sup.  Ct.  31,  applying  rule  to  construction  of  State  statute  tax- 
ing interest-bearing  deposits;  Citizens'  Nat.  Bank  v.  Kentucky,  217 
U.  S.  451,  452,  54  L.  Ed.  835,  836,  30  Sup.  Ct.  532,  upholding  statute 
requiring  officers  of  national  banks  to  list  shares  for  taxation;  Com- 
mercial Nat.  Bank  v.  Chambers,  182  U.  S.  560,  45  L.  Ed.  1229,  21  Sup. 
Ct.  864,  holding  resident  and  nonresident  stockholders  in  national  bank 
not  entitled  to  deduct,  for  purposes  of  taxation,  bona  fide  indebtedness 
from  their  shares  of  stock;  Sioux  City  R.  R.  Co.  v.  North  American 
Trust  Co.,  173  U.  S.  107,  43  L.  Ed.  631,  19  Sup.  Ct.  344,  following  Iowa 
decisions  as  to  corporate  debts  beyond  charter  limit;  Guaranty  Trust 
Co.  v.  Galveston  City  R.  R.  Co.,  107  Fed.  320,  46  C.  C.  A.  305,  holding 
Rev.  Stats.  Tex.,  arts.  1472,  1489,  1490,  authorizing  appointment  of 
receivers,  defining  their  powers  and  duties  and  regulating  their  proceed- 
ings, are  inapplicable  to  receivers  in  Federal  courts;  State  v.  Citizens' 
Bank  of  Louisiana,  52  La.  Ann.  1103,  27  South.  717,  holding  bank  not 
exempt  from  license  tax  by  its  charter;  Clarksburg  Electric  Light  Co. 
v.  Clarksburg,  47  W.  Va.  747,  50  L.  R.  A.  142,  35  S.  E.  997,  holding 
grant  by  municipality  of  nonexclusive  privilege  of  using  streets  for 
conveyance  of  electricity  for  public  use  therein  is  contract  within  con- 
tract clause  of  Constitution. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State,  courts.    Note,  63  L.  R.  A.  575. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  445. 

Washington  act  of  1891,  taxing  national  bank  shares,  and  requiring 
bank  to  pay  stockholders'  taxes,  is  valid. 

Approved  in  Commonwealth  v.  Citizens'  Nat.  Bank,  117  Ky.  955,  80 
S.  W.  160,  and  State  v.  Shryack,  179  Mo.  440,  78  S.  W.  812,  both  re- 
affirming  rule;    Hager    v.    American   Nat.    Bank,    159    Fed.   402,  86 
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C.  C.  A.  334,  holding  State  might  tax  "value  of  shares";  Tarrant 
v.  Bessemer  Nat.  Bank,  7  Ala.  App.  300,  61  South.  52,  holding  statute 
requiring  bank  to  pay  tax  on  shares  does  not  levy  tax  on  bank;  Shain- 
wald  v.  First  Nat.  Bank,  18  Idaho,  294,  109  Pac.  268,  holding  bank 
has  lien  on  stock  for  taxes  paid;  State  v.  Shryack,  179  Mo.  438,  78 
S.  W.  812,  real  estate  and  shares  of  stock  of  national  bank  taxable; 
Lippincott  v.  Lippincott,  74  N.  J.  L.  443,  66  Atl.  115,  holding  assess- 
ment  may  be  based  on  true  value  of  stock;  Merchants'  State  Bank  etc. 
v.  County  of  McHenry,  31  N.  D.  112,  153  N.  W.  388,  holding  bank  can- 
not enjoin  collection  of  tax;  Ankeny  v.  Blakley,  44  Or.  86,  74  Pac.  488, 
mere  irregularities  or  inequalities  or  erroneous  system  of  assessment  do 
not  constitute  discrimination;  Covington  v.  First  Nat.  Bank,  198  U.  S. 
Ill,  49  L.  Ed.  969,  25  Sup.  Ct.  562,  arguendo. 

Distinguished  in  Knoxville  Traction  Co.  v.  McMillan,  111  Tenn.  525, 
65  L.  E.  A.  296,  77  S.  W.  666,  denying  validity  to  act  requiring  rail- 
roads leasing  advertising  privileges  to  pay  tax  thereon;  Stapylton  v. 
Thaggard,  91  Fed.  95,  33  C.  C.  A.  353,  and  Baker  v.  King  Co.,  17  Wash. 
624,  625,  50  Pac.  481,  482,  tax  cannot  be  enforced  against  receiver  of 
insolvent  bank. 

State  taxation  of  national  banks.    Notes,  69  Am.  St.  Rep.  43,  44, 
48;  45  L.  B.  A.  746. 

Money  Invested  In  railroads  etc,  Is  not  In  competition  with  national 
banks  within  Revised  Statutes,  section  6219,  forbidding  discrimination. 

Approved  in  Home  Saving  Bank  v.  Des  Moines,  205  U.  S.  518,  51 
L.  Ed.  910,  27  Sup.  Ct.  571,  holding  shares  of  stock  of  State  banks 
cannot  be  taxed  to  such  banks;  People's  Nat.  Bank  v.  Marye,  107  Fed. 
580,  upholding  Virginia  statute  taxing  bank  shares  at  market  value 
without  making  deduction  on  account  of  realty  owned  by  bank,  which  is 
separately  taxable;  National  Bank  v.  Mayor  etc.  of  Baltimore,  100  Fed. 
29,  40  C.  C.  A.  254,  holding  where  capital  is  not  so  employed  as  to  come 
into  competition  with  business  of  national  banks,  it  is.  within  discretion 
of  State  to  tax  it  at  different  rate  from  banking  capital;  Bank  of  Com- 
merce v.  Seattle,  166  U.  S.  463,  41  L.  Ed.  1079,  17  Sup.  Ct.  996  (see 
dissenting  opinion  in  166  U.  S.  464),  following  rule;  Merchants'  Bank  v. 
Pennsylvania,  167  U.  S.  465,  42  L.  Ed.  238,  17  Sup.  Ct.  831,  upholding 
Pennsylvania  act  of  1891,  respecting  taxation  of  national  banks;  First 
Nat.  Bank  v.  Chapman,  173  U.  S.  214,  219,  43  L.  Ed.  673,  674,  19  Sup. 
Ct.  410,  413,  upholding  Ohio  tax  system;  National  Bank  v.  Mayor  etc., 
92  Fed.  243,  upholding  law  limiting  tax  on  stock  in  foreign  corpora- 
tions; First  Nat.  Bank  v.  Board  of  Equalization,  92  Ark.  338,  342,  122 
S.  W.  989,  991,  holding  tax  on  shares  is  not  tax  on  nontaxable  bonds; 
Illinois  Nat.  Bank  v.  Kinsella,  201  111.  38,  66  N.  E.  340,  upholding  Hurd's 
Rev.  Stats.  1889,  pp.  1393,  1399,  1400,  1401,  providing  for  taxation  of 
real  and  personal  property  of  banks;  First  Nat.  Bank  v.  Turner,  154 
XVH— 64 
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IndL  461,  57  N.  E.  112;  Primm  v.- Fort,- 23  Tex.  Civ.  611,  57  S.  W.  90, 
and  Commercial  Nat.  Bank  v.  Chambers,  21  Utah,  347,  61  Pae.  565,  all 
holding  individual  debts  of  national  bank  stockholder  need  not  be 
deducted  from  value  of  stock  for  taxing  purposes;  First  Nat.  Bank  v. 
City  Council  of  Estherville,  150  Iowa,  98,  106,  129  N.  W.  476,  479,  hold- 
ing tax  on  shares  of  national  banks  is  discriminatory  where  no  tax 
is  levied  on  shares  of  State  banks;  Hager  v.  Citizens'  Nat.  Bank,  127 
Ky.  212,  105  S.  W.  409,  construing  State  tax  to  be  on  shares  of  national 
banks,  and  not  on  its  assets ;  Marion  Na.t.  Bank  v.  Burton,  121  Ky.  882, 
10  L.  R.  A.  (N.  S.)  947,  90  S.  W.  946,  holding  national  banks  are 
allowed  to  deduct  value  of  nontaxable  government  bonds;  National 
Bank  of  Unionville  v.  Staats,  155  Mo.  58,  55  S.  W.  627,  holding  since 
Rev.  Stats.,  1889,  §§  7520,  7572,  provides  for  appeal  from  assessor  to 
county  board  of  equalization,  collection  of  taxes  cannot  be  enjoined, 
though  assessment  violates  Federal  statutes  against  discrimination  be- 
tween tax  on  national  bank  shares  and  tax  on  moneyed  capital  in  hands 
of  citizens ;  Mechanics'  Nat.  Bank  v.  Baker,  65  N.  J.  L.  551,  48  Atl.  582 
(affirming  65  N.  J.  L.  115,  46  Atl.  586),  holding  tax  levied  on  account 
of  shares  in  national  banks  held  by  nonresidents  is  not  imposed  upon 
banks  but  upon  shares  and  tax  is  therefore  valid. 

Exemption  of  savings  deposits  and  charities  is  not  discrimination 
against  national  banks  within  Revised  Statutes,  section  5219. 

Approved  in  West  Virginia  Nat.  Bank  v.  Dunkle,  65  W.  Va.  212,  64 
S.  E.  532,  applying  principle;  New  York  v.  Purdy,  231  U.  S.  391,  58 
L.  Ed.  282,  34  Sup.  Ct.  114,  holding  tax  on  national  bank  stock  may 
prohibit  deduction  of  personal  indebtedness  of  shareholder. 

Distinguished  in  Newport  v.  Mudgett,  18  Wash.  276,  51  Pae.  467, 
national  bank  shares  are  assessable  as  credits  subject  to  deduction  of 
debts. 

166  U.  S.  463-464,  41 1*.  Ed.  1079,  17  Sup.  Ct.  996,  BANK  OF  COMMENCE 
▼.  SEATTLE 

Bank  of  Aberdeen  v.  Chenalls  County,  166  V.  8.  440,  41  L  Ed.  1069, 17 
Sup.  Ct.  629,  followed. 

Approved  in  First  Nat.  Bank  v.  City  Council  of  Estherville,  150  lows, 
98,  129  N.  W.  476,  applying  principle;  First  Nat.  Bank  v.  Chapman, 
m  U.  S.  219,  43  L.  Ed.  675,  19  Sup.  Ct.  413,  upholding  Ohio  tax  sys- 
tem ;  Illinois  Nat.  Bank  v.  Kinsella,  201  111.  38,  66  N.  E.  340,  upholding 
Hurd's  Rev.  Stats.  1899,  pp.  1393,  1399,  1400,  1401,  providing  for  taxa- 
tion of  real  and  personal  property  of  banks ;  Commercial  Nat.  Bank  v. 
Chambers,  21  Utah,  347,  61  Pae.  565,  holding  individual  debts  of  national 
bank  stockholder  cannot  be  deducted  from  value  of  his  stock  for  taxing 
purposes. 
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Distinguished  in  Newport-v.  Mudgett,  18  Wash.  276,  51  Pae.  467, 
bank  shares  are  assessable  as  credits  subject  to  deduction  of  debts. 

State  tax  on  national  banks.    Note,  45  L.  R.  A.  746. 

166  V.  S.  464-468,  41  L.  Ed.  1079,  17  Sup.  Ot  618,  AMERICAN  PUBLISH- 
ING CO.  v.  FISHER. 

Utah  territorial  act,  allowing  verdict  by  nine  jurors,  is  void  by  Organic 
Act,  requiring  common-law  juries. 

Approved  in  Rasmussen  v.  United  States,  197  U.  S.  526,  49  L.  Ed.  865, 
25  Sup.  Ct.  514,  Alaska  so  far  incorporated  into  United  States  that 
law  providing  for  jury  of  six  in  misdemeanor  cases  is  void;  Hawaii 
v.  Mankichi,  190  U.  S.  211,  47  L.  Ed.  1020,  23  Sup.  Ct.  788,  holding 
criminal  proceedings  by  grand  and  petit  juries,  as  prescribed  by  Con- 
stitution, not  substituted  for  existing  Hawaiian  criminal  procedure  by 
Newlands*  resolution ;  Downes  v.  Bidwell,  182  U.  S.  270,  45  L.  Ed.  1101, 
21  Sup.  Ct.  780,  upholding  Foraker  Act  imposing  duties  on  imports 
from  Porto  Rico;  Black  v.  Jackson,  177  U.  S.  363,  44  L.  Ed.  807,  20 
Sup.  Ct.  653,  holding  where  defendant  set  up  title  under  homestead 
entry  and  set  out  how  land  had  been  acquired,  plaintiff  alleging  trespass 
and  inclosure  of  land  and  defendant's  financial  irresponsibility,  cannot 
get  mandatory  injunction  restraining  defendant  from  trespassing  or 
removing  improvements,  and  trial  court  cannot  try  cause  without  jury; 
Maxwell  v.  Dow,  176  U.  S.  586,  44  L.  Ed.  599,  20  Sup.  Ct.  448,  494,  up- 
holding trial  by  jury  composed  of  eight  persons  as  provided  by  Utah 
Constitution;  Springville  v.  Thomas,  166  U.  S.  708,  41  L.  Ed.  1173,  17 
Sup.  Ct.  718,  following  rule ;  Thompson  v.  Utah,  170  U.  S.  346,  42  L.  Ed. 
1065/18  Sup.  Ct.  621,  State  cannot  decrease  number  of  jurors  for  trial 
of  offense  committed  before  statehood;  Rhyne  v.  Lipscombe,  122  N.  C. 
654,  29  S.  E.  58,  interpreting  "Superior  Court"  in  sense  which  obtained 
when  Constitution  adopted;  Carlson  v.  Sullivan,  146  Fed.  480,  77 
C.  C.  A.  32,  seventh  amendment  applies  to  Alaska;  Jackson  v.  United 
States,  102  Fed.  477,  42  C.  C.  A.  452,  holding  under  Oregon  statutes 
governing  impanelment  of  grand  juries  in  Alaska,  grand  juror  not  dis- 
qualified by  challenge  for  actual  bias,  made  by  accused,  whose  case 
was  to  come  before  such  grand  jury,  but  accused's  rights  sufficiently 
protected  by  direction  to  juror  not  to  take  part  in  that  case;  Baker  v. 
Newton,  27  Okl.  446,  447,  112  Pac.  1038,  1039,  holding  in  common-law 
trials  judge  cannot  be  deprived  of  his  right  to  instruct  jury;  Bettge  v. 
Territory,  17  Okl.  87,  87  Pac.  898,  refusing  to  allow  person  accused  of 
misdemeanor  to  be  tried  by  jury  of  six  men;  Uhl  v.  Grissom,  12  Okl. 
331,  72  Pac.  375,  holding  procedure  under  occupying  claimant's  law 
void  because  denying  jury;  Garnsey  v.  State,  4  Okl.  Cr.  550,  552,  88 
L.  R.  A.  (N.  S.)  600,  112  Pac.  26,  27,  and  Miller  v.  State,  3  Okl.  Cr. 
460,  462,  106  Pac.  811,  812,  both  holding  one  commiting  misdemeanor  in 
territory  of  Oklahoma  is  entitled  to  trial  by  jury  of  twelve;  Ex  parte 
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Martinez,  66  Tex.  Cr.  69,  145  S.  W.  994,  holding  indictment  for  murder 
not  void  because  defendant  not  in  county. 

Distinguished  in  Chesapeake  etc.  Ry.  Co.  v.  Kelly's  Admx.,  161  Ky. 
656,  171  S.  W.  185,  Gibson  v.  Bellingham  etc.  Ry.  Co.,  213  Fed.  489, 
and  Minneapolis  etc.  R.  R.  Co.  v.  Bombolis,  241  U.  S.  216,  219,  Ann. 
Cas.  1916E,  505,  60  L.  Ed.  963,  964,  36  Sup.  Ct.  595,  all  holding  in  suit 
under  Federal  Liability  Act,  court  might  permit  less  than  unanimous 
verdict;  Providence  Gold  Min.  Co.  v.  Burke,  6  Ariz.  328,  57  Pac.  642, 
upholding  verdict  of  nine  jurors  where  matter  in  dispute  was  who 
should  receive  mineral  patent,  action  not  common  law;  Henderson  v. 
Macfarland,  33  App.  D.  C.  322,  holding  jury  of  less  than  twelve  may 
be  provided  for  in  suit  to  condemn  land ;  Bauman  v.  Ross,  167  U.  S.  593, 
42  L.  Ed.  289,  17  Sup.  Ct.  983,  compensation  for  land  condemned  need 
not  be  fixed  by  jury;  Halloway  v.  Dunham,  170  U.  S.  618,  42  L.  Ed. 
1167,  18  Sup.  Ct.  785,  instructions  are  not  reviewable  unless  properly 
excepted  to;  Guthrie  Nat.  Bank  v.  Guthrie,  173  U.  S.  538,  43  L.  Ed. 
800,  19  Sup.  Ct.  517,  constitutional  right  to  jury  does  not  extend  to 
proceedings  other  than  common-law  actions ;  Croco  v.  Oregon  etc.  R.  R. 
Co.,  18  Utah,  321,  44  L.  R.  A.  288,  54  Pac.  987,  common  law  as  to 
champerty  was  modified  by  statute. 

General  scope  of  constitutional  provisions  guaranteeing  right  of 
trial  by  jury.    Note,  1  Ann.  Gas.  704. 

Validity  and  construction  of  constitutional  or  statutory  provision 
for  verdict  by  less  than  whole  number,  of  jurors.  Note,  Ann. 
Oas.  1016E,  500,  501. 

Number  and  agreement  of  jurors  necessary  to  valid  verdict.  Note, 
43  L.  R.  A.  48,  56. 

Common-law  Questions  of  fact  must  be  tried  by  jury. 
Approved  in  Watson  v.  Huntington,  215  Fed.  476,  131  C.  C.  A.  520, 
holding  stockholder  cannot  maintain  suit  in  equity  to  recover  amount 
paid  for  stock;  Norton  v.  Colusa  Parrot  Min.  etc.  Co.,  167  Fed.  206, 
holding  in  suit  to  enjoin  pollution  of  stream,  damages  for  past  injury 
cannot  be  allowed. 

166  U.  8.  468-480,  41  L.  Ed.  1081,  17  Sup.  Ct  619,  UNITED  STATBS  V 
AMERICAN  TOBACCO  CO. 

Insurer  paying  Insured  for  unused  revenue  stamps  destroyed  by  fixe 
properly  sues  in  insured's  name  and  right. 

Approved  in  Gaugler  v.  Chicago  etc.  Ry.  Co.,  197  Fed.  82,  holding 
fire  insurers  become  equitable  assignees  of  right  of  action  against  rail- 
road; H.  C.  Judd  &  Root  v.  New  York  etc.  S.  S.  Co.,  130  Fed.  992, 
declarations  of  insurer  not  admissible  against  him  in  such  action; 
Nassau  Brewing  Co.  v.  Moore,  97  Fed.  206,  holding  Tariff  Act  of  1897, 
repealing  Rev.  Stats.,  §  3341,  providing  that  revenue  commissioner 
should  allow  deduction  on  sales  of  revenue  stamps  to  brewers,  did  not 
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affect  ^  tax-paying  value  of  stamps  purchased  before  it  went  into  effect, 
and  upon  which  deduction  allowed,  but  not  used  until  after  it  went 
into  effect;  Pacific  Coast  S.  S.  Co.  v.  Bancroft-Whitney  Co.,  94  Fed. 
192,  36  C.  C.  A.  135,  defendant  cannot  dictate  by  whom  suit  shall  be 
brought;  Medbury  v.  United  States,  173  U.  S.  498,  43  L.  Ed.  782,  19 
Sup.  Ct.  505,  Court  of  Claims  has  jurisdiction  of  claim  for  excessive 
payment  for  land;  Fidelity  Ins.  Co.  v.  Atlantic  Coast  Line  R.  Co.,  165 
N.  C.  142,  80  S.  E.  1072,  holding  where  railroad  pays  damage  money 
to  insured  it  is  not  fraud  on  insurer. 

Refund  by  or  recovery  from  United  States  of  internal  revenue  tax. 
Note,  Ann.  Cas.  1916A,  296,  297,  312. 

Whether  destroyer  of  insured  property  may  defeat  owner's  suit 
upon  ground  that  right  of  action  is  in  insurer.  Note,  23  L.  R.  A. 
(N.  S.)  870. 

Insurers  payment  to  owner  does  not  bar  right  against  one  primarily 
liable.  Insured  becomes  insurer's  trustee,  and  there  is  equitable  assign- 
ment of  his  rights. 

Approved  in  Federal  Ins.  Co.  v.  Detroit  Fire  Marine  Ins.  Co.,  202 
Fed.  653,  121  C.  C.  A.  58,  applying  rule  where  vessel  was  libeled  for 
damages;  Stockton  Milling  Co.  v.  California  Nav.  etc.  Co.,  165  Fed. 
358,  holding  owner  of  vessel  cannot  defend  suit  for  damage  to  goods 
on  grounds  that  owner  has  recovered  insurance  on  same ;  The  St.  Johns, 
101  Fed.  472,  473,  holding  right  of  subrogation  in  favor  of  marine 
insurers  on  payment  of  loss  resulting  from  collision  exists  without 
abandonment;  Cunningham  v.  Seaboard  Air  Line  R.  R.  Co.,  139  N.  C. 
437,  2  L.  R.  A.  (N.  S.)  921,  51  S.  E.  1032,  insurer  paying  insurance 
is  subrogated  to  insured's  claim  against  one  causing  the  loss. 

166  TJ.  S.  481-485,  31  L.  Ed.  1085,  17  Sup.  Ot.  638,  IN  RE  ECKABT. 

Conviction  of  murder  in  first  degree,  without  finding  by  jury  as  to 
degree,  Is  error,  not  jurisdictional  defect. 

Approved  in  Day  v.  Conley,  179  U.  S.  680,  45  L.  Ed.  383,  21  Sup.  Ct. 
917,  reaffirming  rule ;  Matter  of  Gregory,  219  U.  S.  213,  55  L.  Ed.  189, 
31  Sup.  Ct.  143,  holding  sufficiency  of  information  cannot  be  considered 
on  habeas  corpus  proceeding;  Re  Lincoln,  202  U.  S.  181,  50  L.  Ed.  986, 
26  Sup.  Ct.  602,  denying  habeas  corpus  where  imprisonment  had  almost 
expired  before  application;  Valentina  v.  Mercer,  201  U.  S.  138,  50  L.  Ed. 
695,  26  Sup.  Ct.  368,  no  habeas  corpus  on  theory  that  State  court  lost 
jurisdiction  by  charging  jury,  by  admission  of  prisoner's  counsel  that 
degree  of  murder  was  only  question  for  consideration ;  Felts  v.  Murphy, 
201  U.  S.  129,  50  L.  Ed.  692,  26  Sup.  Ct.  366,  no  writ  where  prisoner 
was  almost  totally  deaf  and  testimony  was  not  repeated  to  him; 
Dimmick  v.  Tompkins,  194  U.  S.  552,  48  L.  Ed.  1115,  24  Sup.  Ct.  780, 
indictment  failing  to  set  forth  fact  with  sufficient  certainty  and  fullness 
cannot  be  attacked  by  habeas  corpus;  Humphries  v.  District  of  Colum- 
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bia,  174  U.  S.  195,  48  L.  Ed.  946,  19  Sup.  Ct.  639,  failure  to  po/1  jury 
is  mere  error;  Ex  parte  Tice,  32  Or.  184,  49  Pac.  1039,  where  court  has 
jurisdiction,  only  question  is  whether  process  is  void;  Ex  parte  Lyman, 
202  Fed.  304,  holding  indictment  sufficient  which  charges  prisoner  with 
conspiring  with  guard  to  effect  escape;  Judson  v.  Gage,  98  Fed.  543, 
39  C.  C.  A.  156,  holding  where  after  orally  approving  report  of  apprais- 
ers in  condemnation  proceedings  cause  continued  and  at  succeeding  term 
formal  judgment  entered  on  award,  which  was  subsequently  vacated 
and  award  set  aside,  there  was  no  final  judgment  reviewable  on  error; 
District  of  Columbia  v.  Humphries,  12  App.  D.  C.  133,  holding  verdict 
returned  by  eleven  jurors  is  nullity;  State  v.  District  Court,  35  Mont. 
326,  89  Pac.  65,  holding  habeas  corpus  will  not  lie  because  verdict  did 
not  find  act  "willfully  and  maliciously  done" ;  Ex  parte  Satt,  164  Mich. 
474,  129  N.  W.  864,  holding  habeas  corpus  will  not  reach  failure  of 
verdict  to  enumerate  necessary  elements  of  offense  charged;  Ex  parte 
Marlow,  75  N.  J.  L.  403,  68  Atl.  172,  holding  error  in  committing  one 
under  sixteen  years  of  age  to  reformatory  will  not  be  cured  by  habeas 
corpus ;  Ex  parte  Woods,  7  Okl.  Cr.  648,  125  Pac.  442,  and  Breckenridge 
v.  Lamb,  34  Nev.  279,  Ann.  Cas.  1914B,  871, 118  Pac.  688,  both  holding 
defect  in  indictment  cannot  be  reached  by  habeas  corpus  proceedings; 
Ex  parte  Newcomb,  56  Wash.  400,  105  Pac.  1044,  holding  habeas  corpus 
will  not  reach  error  in  selection  of  jury ;  dissenting  opinion  in  Ex  parte 
Burden,  92  Miss.  32,  34,  45  South.  4,  5,  majority  holding  sentence  dif- 
4  ferent  from  that  authorized  by  law  may  be  reviewed  by  habeas  corpus. 
When  a  prisoner  may  be  released  on  habeas  corpus  after  judgment 
and  sentence.    Note,  87  Ant.  St.  Rep.  190. 

Miscellaneous.  Cited  in  Spaugh  v.  Fitts,  205  U.  S.  540,  51  L.  Ed. 
921,  27  Sup.  Ct.  794,  and  Fields  v.  Haddox,  209  U.  S.  541,  52  L.  Ed. 
918,  28  Sup.  Ct.  759,  both  affirming  judgment  on  authority  of  principal 
case. 

166  XT.  S.  485-488,  41  L.  Ed.  1087,  17  Sup.  Ot.  699,  ZADIQ  v.  BALDWIN. 

Federal  question  set  up  only  in  counsel's  brief  and  argument  in  State 
court  is  not  properly  presented. 

Approved  in  Harding  v.  Illinois,  196  U.  S.  84,  49  L.  Ed.  396,  25  Sup. 
Ct.  176,  Wisconsin  v.  Commissioners  of  Public  Lands,  183  U.  S.  693. 
46  L.  Ed.  893,  22  Sup.  Ct.  934,  and  Boss  v.  King,  172  U.  S.  641,  43 
L.  Ed.  1180,  19  Sup.  Ct.  879,  all  following  rule ;  Cleveland  etc.  E.  R.  Co. 
v.  Cleveland,  235  U.  S.  53,  59  L.  Ed.  128,  35  Sup.  Ct.  21,  holding  cer- 
tificate of  highest  court  of  State  will  not  impart  into  record  Federal 
question ;  Mutual  Life  Ins.  Co.  v.  McGrew,  188  U.  S.  308,  47  L.  Ed.  485, 
23  Sup.  Ct.  378,  holding  question  as  to  faith  and  credit  to  be  given 
foreign  judicial  proceedings,  which  ceased  to  be  foreign  before  jndg- 
ment  rendered  in  State  Supreme  Court  but  which  was  not  brought  to 
attention  of  that  court,  cannot  be  raised  in  Supreme  Court ;  New  York 
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etc.  R.  R-  Co.  v.  New  York,  186  U.  S.  272,  46  L.  Ed.  1160,  22  Sup.  Ct. 
917,  holding  general  claim  in  brief  that  State  statute  violates  Federal 
Constitution  does  not  show  that  Federal  right  specially  set  up  and 
claimed  or  validity  of  statute  questioned  in  State  court,  when  no  such 
question  noticed  in  State  opinion  and  case  disposed  of  on  ground  inde- 
pendent of  Federal  question;  Chapin  v.  Fye,  179  U.  S.  130,  45  L.  Ed. 
121,  21  Sup.  Ct.  72,  holding  Federal  question  cannot  be  first  raised 
on  assignment  of  errors  to  Supreme  Court.  * 

Record  for  showing  Federal  Supreme  Court's  jurisdiction  to  review 
State  court's  decision.    Note,  63  L.  R.  A.  333. 

What  record  must  show  as  to  presentation  and  decision  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal  Su- 
preme Court.    Note,  63  L.  R.  A.  471. 

166  TJ.  S.  489-493,  41  L.  Ed.  1088,  17  Sup.  Ct.  645,  ELECTRIC  CO.  v.  DOW. 

Party  electing  jury  trial  under  act  allowing  addition  of  fifty  per  cent 
to  verdict  la  precluded  from  questioning  act's  validity. 

Approved  in  Minneapolis  etc.  R.  R.  Co.  v.  Gano,  190  U.  S.  557,  47 
L.  Ed.  1183,  23  Sup.  Ct.  854  (affirming  Gano  v.  Minneapolis  &  St.  L. 
R.  R.  Co.,  114  Iowa,  728,  89  Am.  St.  Rep.  404,  87  N.  W.  719),  holdinsr 
where  railroad  takes  land  undter  power  granted  in  Code,  section  1995 
et  seq.,  governing  condemnation  of  land,  it  is  precluded  from  ques- 
tioning validity  of  section  2007/  imposing  payment  of  costs  and  attor- 
neys' fees  as  condition  to  exercise  of  power;  Hale  v.  Lewis,  181  U.  S. 
480,  45  L.  Ed.  962,  21  Sup.  Ct.  680,  holding  where  Wisconsin  statute 
required  loan  associations  to  deposit  securities  with  State  treasurer  for 
benefit  of  local  creditors  and  Minnesota  association  made  such  deposit, 
State  decision  that  stockholders  had  waived  objection  to  statute  as 
violating  contract  clause  of  Constitution  was  based  on  non-Federal 
ground;  State  v.  Boston  &  M.  R.  R.  Co.,  75  N.  H.  333,  74  Atl.  545,  hold- 
ing railroads  uniting  under  statute  allowing  same  cannot  complain  of 
section  of  statute  prohibiting  increase  in  rates. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  R.  A. 
42,  45. 

Miscellaneous.     Cited  in  Rand-McNally  &  Co.  v.  Kentucky,  215  U.  S. 

583,  54  L.  Ed.  888,  30  Sup.  Ct.  402,  affirming  judgment  on  authority 

of  principal  case;  State  v.  Corron,  73  N.  H.  445,  62  Atl.  1045,  State 

.  may  place  any  conditions  it  pleases  upon  license  to  sell  intoxicating 

liquors. 

166  TJ.  8.  493-501,  41  L.  Ed.  1090,  17  Sup.  Ct.  640,  CARTER  v.  BUDDY. 
In  general,  patent  is  necessary  to  transfer  legal  title  to  public  lands. 
Approved  in  Shaw  v.  Kellogg,  170  U.  S.  342,  42  L.  Ed.  1061,  18  Sup. 
Ct.  645,  title  passes  without  patent  where  Congress  fails  to  provide 
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therefor;  Smith  v.  Beloit,  122  Wis.  407,  100  N.  W.  881,  where  entry- 
man,  on  obtaining  register's  certificate  sold  land  in  town  lots,  grantees 
obtained  legal  title  by  relation  when  patent  issued. 

Ejectment  is  not  maintainable  in  Federal  court  on  equitable  title. 

Approved  in  Anderson  v.  Sharp,  189  Fed.  248,  holding  action  of  tres- 
pass asserting  only  equitable  title  is  not  removable;  Mead  v.  Ches- 
brough  Bldg.  Co.,  ^51  Fed.  1002,  81  C.  C.  A.  184,  holding  in  action 
of  ejectment,  it  is  immaterial  which  one  has  best  equitable  title;  Me- 
Manus  v.  Chollar,  128  Fed.  903,  63  C.  C.  A.  454,  holding  equitable  de- 
fense not  maintainable  in  trespass  to  try  title  brought  on  law  side  of 
Federal  court  sitting  in  Texas ;  Cosmos  Exploration  Co.  v.  Gray  Eagle 
Oil  Co.,  112  Fed.  8,  61  L.  E.  A.  230,  50  C.  C.  A.  79,  denying  Federal 
jurisdiction  of  suit  to  determine  title  to  land  brought  by  one  ont  of 
possession  against  one  in  possession,  where  bill  avers  that  defendant 
has  drilled  wells  on  land  and  is  taking  oil  therefrom,  against  which 
injunction  is  prayed;  Virginia  Iron  etc.  Co.  v.  Crane's  Nest  Coal  etc. 
Co.,  102  Va.  414,  46  S.  E.  396,  denying  recovery  on  equitable  title  in 
action  of  ejectment. 

Distinguished  in  Pokegama  Sugar  Pine  Lumber  Co.  v.  Klamath  River 
etc.  Imp.  Co.,  96  Fed.  56,  lessee  ejected  for  technical  forfeiture  may 
sue  in  equity. 

Adverse  possession  on  parcel  of  tract  cut  up  and  treated  as  distinct 
lots  does  not  extend  to  whole  tract. 

Approved  in  Valentine  v.  McGrath,  4  Alaska,  110,  holding  where 
building  overlapped  on  adjoining  lot,  court  would  allow  value  of  same 
rather  than  compel  defendant  to  deface  building;  Turnage  v.  Kenton, 
102  Tenn.  334,  52  S.  W.  175,  where  land  was  described  as  single  tract; 
Dennis  v.  Northern  Pac.  Ry.  Co.,  20  Wash.  331,  55  Pac.  213,  possession 
of  right  of  way  is  notice  to  purchaser;  Sharp  v.  Shenandoah  Furnace 
Co.,  100  Va.  35,  40  S.  E.  105,  arguendo. 

Distinguished  in  Scott  v.  Mineral  Dev.  Co.,  130  Fed.  505,  64  C.  C.  A. 
659,  one  entering  under  deed  purporting  to  convey  entire  tract  has  con- 
structive possession  thereof. 

Possession  sufficient  to  constitute  adverse  possession  in  case  of  sev- 
eral tracts  conveyed  by  same  instrument.  Note,  Ann.  Cas.  1915C, 
150. 

166  U.  8.  501-506,  41  L.  Ed.  1093,  17  Sup.  Ot.  644,  ALLEN  v.  GULP. 

Patent  surrendered  to  secure  reissue  continues  valid  until  reissue,  or,  as 
previously,  if  reissue  denied. 

Approved  in  McCormick  Harvesting  Mach.  Co.  v.  Aultman,  169  U.  S. 
610,  611,  42  L.  Ed.  877,  18  Sup.  Ct.  444,  445,  denial  of  reissue  for  want 
of  novelty  does  not  affect  original  patent ;  Lattig  v.  Dean,  25  App.  D.  C. 
597,  holding  where  patent  is  reissued,  award  in  interference  proceeding 
is  void. 
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Patentee's  declaration  of  patent's  invalidity,  on  application  for  reissue, 
la  no  defense  to  action  on  contract,  over  profits. 

Approved  in  Coffield  v.  Fletcher  Mfg.  Co.,  167  Fed.  323,  93  C.  C.  A. 
25,  holding  reissue  of  patent  on  ground  of  insufficiency  of  specification 
defeats  suit  for  infringement. 

166  U.  a  506-520,  41  L.  Ed.  1095,  17  Sup.  Ot.  665,  FORSYTH  v.  HAM- 
MOND. 

Supreme  Court  may  issue  certiorari  to  Circuit  Court  of  Appeals  by 
act  of  1891,  where  fetter's  decision  otherwise  is  final,  and  before  or  after 
its  decision. 

Approved  in  St.  Louis  etc.  R.  R.  Co.  v.  Wabash  R.  R.  Co.,  217  U.  S. 
251,  54  L.  Ed.  755,  30  Sup.  Ct.  510,  holding  certiorari  lies  where  case 
involves  construction  of  prior  decree  of  Circuit  Court  affirmed  by 
Supreme  Court;  Ex  parte  France,  176  Ind.  88,  95  N.  E.  521,  upholding 
right  of  Supreme  Court  to  transfer  cases  from  appellate  court;  Parsons 
v.  Chicago  etc.  Ry.  Co.,  167  U.  S.  454,  42  L.  Ed.  234,  17  Sup.  Ct.  889, 
arguendo. 

Distinguished  in  Newman  v.  Gates,  150  Ind.  62,  49  N.  E.  827,  de- 
cision of  appellate  court,  within  its  jurisdiction,  is  final. 

Right  to  certiorari  where  there  is  an  appeal.    Note,  50  L.  R.  A. 
801. 

Supreme  Court  will  issue  certiorari  to  Circuit  Court  of  Appeals  spar- 
ingly; to  avoid  conflict  of  decision  or  in  national  matters. 

Approved  in  Taylor  v.  Louisville  etc.  R.  R.  Co.,  172  U.  S.  648,  43 
L.  Ed.  1182,  19  Sup.  Ct.  887,  following  rule ;  Hamilton-Brown  Shoe  Co. 
v.  Wolf  Bros.  &  Co.,  240  U.  S.  258,  60  L.  Ed.  633,  36  Sup.  Ct.  271, 
holding  Supreme  Court  in  reviewing,  on  certiorari,  final  decree  may  also 
notice  errors  occurring  in  interlocutory  proceedings;  United  States  v. 
Beatty,  232  U.  S.  467,  58  L.  Ed.  688,  34  Sup.  Ct.  392,  holding  certiorari 
will  not  issue  to  correct  errors;  Denver  v.  New  York  Trust  Co.,  229 
U.  S.  133,  57  L.  Ed.  1120,  33  Sup.  Ct.  657,  holding  certiorari  will  not 
lie  where  diverse  citizenship  does  not  exist;  Strickland  v.  National  Salt 
Co.,  79  N.  J.  Eq.  190,  81  Atl.  831,  and  Anderson  v.  Moyer,  193  Fed. 
506,  both  holding  refusal  to  issue  certiorari  will  not  imply  affirmance 
of  decree;  Burget  v.  Robinson,  123  Fed.  268,  59  C.  C.  A.  260,  holding: 
where  Supreme  Court  has  summarily  denied  certiorari  to  Circuit  Court 
of  Appeals,  latter  cannot  grant  rehearing. 

Question  of  validity  of  municipal  proceedings  to  annex  contiguous 
lands  is  essentially  judicial. 

Approved  in  Hunter  v.  Pittsburgh,  207  U.  S.  178,  52  L.  Ed.  159,  28 
Sup.  Ct.  40,  holding  citizens  of  lesser  municipality  absorbed  by  greater 
city  were  not  deprived  of  their  property  without  due  process  of  law. 
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Competent  court's  decision  of  essential  facts  binds  parties  in  subse- 
quent actions,  though  different  in  form. 

Approved  in  Archer  v.  Baltimore  Bldg.  &  Loan  Assn.,  179  U.  S.  679, 
45  L.  Ed.  883,  21  Sup.  Ct.  917,  reaffirming  rule ;  Hartford  Life  Ins.  Co. 
v.  lbs,  237  U.  S.  673,  L.  R.  A.  1916A,  765,  59  L.  Ed.  1170,  35  Sup.  Ct. 
692,  holding  courts  must  recognize  judgment  allowing  insurance  com- 
pany to  draw  on  mortuary  fund  to  pay  claims;  Mitchell  v.  First  Nat. 
Bank,  180  U.  S.  481,  45  L.  Ed.  632,  21  Sup.  Ct.  421,  holding  determina- 
tion by  court  having  jurisdiction  of  question  embraced  by  issues  made 
binds  parties  and  privies  so  long  as  judgment  remains  unmodified  or 
unreversed;  Louisville  &  N.  R.  Co.  v.  Western  Union  Tel.  Co.,  233  Fed. 
83,  holding  decree  of  dismissal  of  State  court  precludes  filing  of  bill 
in  Federal  court;  Bailey  v.  Willeford,  126  Fed.  806,  holding  where  de- 
fendant sued  in  State  court  and  entitled  to  remove  cause  answers  and 
consents  to  trial  and  after  affirmance  of  judgment  against  him  applies 
to  State  court  to  set  aside  judgment  for  fraud  and  on  denial  appeals, 
he  cannot  file;  injunction  in  Federal  court;  Norton  v.  San  Jose  Fruit- 
Packing  Co.,  83  Fed.  514,  27  C.  C.  A.  576,  dismissal  of  infringement 
bars  suit  against  purchaser  of  same  machine;  Columb  v.  Webster  Mfg. 
Co.,  84  Fed.  593,  43  L.  R.  A.  197,  28  C.  C.  A.  235,  State  judgment  bars 
Federal  suit  alleging  additional  acts  of  negligence;  Garner  v.  Second 
Nat.  Bank,  89  Fed.  636,  default  judgment  or  dismissal  is  conclusive. 

Distinguished  in  Murray  v.  Pocatello,  226  U.  S.  324,  57  L.  Ed.  242, 
33  Sup.  Ct.  107,  holding  refusal  of  court  to  fix  water  rates  is  not  res 
adjudicata  as  to  constitutionality  of  statute  establishing  rates. 

Territorial  boundaries  of  municipality  is  local  question,  generally  for 
State  courts  and  authorities. 

Approved  in  Williams  v.  Eggieston,  170  U.  S.  310,  42  L.  Ed.  1049, 
18  Sup.  Ct.  619,  upholding  law  apportioning  expense  of  condemned 
bridge  between  several  municipalities.  l 

In  general,  State  court's  construction  of  its  laws  and  Constitution 
binds  Federal  courts. 

Approved  in  Schaefer  v.  Werling,  188  U.  S.  518,  47  L.  Ed.  572, 
23  Sup.  Ct.  449,  applying  rule  in  construing  Indiana  statute  providing 
for  paving  streets  and  distributing  assessment  therefor;  Quinette  v. 
Pullman  Co.,  229  Fed.  337,  holding  Federal  court  will  follow  ruling  of 
State  court  that  corporation  failing  to  designate  agent  shall  not  be 
allowed  to  plead  limitations;  Central  R.  Co.  v.  Mayor  etc.  of  Jersey 
City,  199  Fed.  243,  applying  rule  to  method  employed  for  equalization 
of  taxes ;  Adelbert  College  v.  Wabash  R.  Co.,  171  Fed.  811,  17  Ann.  Cas. 
1204,  96  C.  C.  A.  465,  holding  Federal  court  will  follow  Federal  Su- 
preme Court's  construction  of  statute;  Pennsylvania  Co.  v.  Cole,  132 
Fed.  676,  following  State  decision  that  declaratory  resolution  for  street 
improvement  is  not  jurisdictional ;  Western  Union  Tel.  Co.  v.  Sklar,  126 
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Fed.  298,  61  C.  C.  A.  281,  holding  under  Tennessee  statutes,  declara- 
tion for  negligence  in  delivery  of  death  message  which  failed  to  allege 
willfulness  on  part  of  telegraph  company's  employees  or  to  include  any 
amount  of  pecuniary  damages  was  insufficient;  Duluth  Brewing  etc.  Co. 
v.  City  of  Superior,  123  Fed.  356,  59  C.  C.  A.  481,  holding  ordinance  of 
city  of  Superior  of  November  25,  1895,  requiring  all  liquor  dealers  to 
procure  city  license,  applies  to  nonresident  manufacturer  who  maintains 
depot  in  city  from  which  sales  are  made  by  agent  whether  sales  are 
made  to  consumers  or  licensed  dealers;  Williams  v.  Gaylord,  102  Fed. 
375,  42  C.  C.  A.  401,  holding  Cal.  Stats.  1880,  p.  131,  §  1,  prohibiting 
directors  of  mining  corporation  from  mortgaging,  leasing  or  disposing 
of  mining  ground  without  ratification  by  two-thirds  of  capital  stock, 
applies  also  to  foreign  corporations;  In  re  Hoadley,  101  Fed.  237,  hold- 
ing where  property  is  devised  by  will  to  trustees  with  directions  to 
apply  income  for  benefit  of  named  beneficiary  for  life  and  at  his  death 
to  divide  estate  among  testator's  children,  none  of  children  have  under 
New  York  laws  divisible  or  alienable  estate  during  beneficiary's  life; 
Brown  v.  New  Jersey,  175  U.  S.  174,  44  L.  Ed.  120,  20  Sup.  Ct.  78, 
following  State  decision,  upholding  struck- jury  law;  Liverpool  etc.  Ins. 
Co.  v.  Clunie,  88  Fed.  172,  following  California  decision  holding  statute 
unconstitutional;  Indianapolis  v.  Navin,  151  Ind.  158,  41  L.  R.  A.  344, 
51  N.  E.  81,  reaffirming  former  construction  of  State  law,  notwithstand- 
ing subsequent  Federal  court  decision. 

Distinguished  in  Central  Trust  Co.  v.  Citizens'  St.  Ry.  Co.,  82  Fed.  4, 
where  construction  involving  contract  follows  it.  -*~ 

Conclusiveness  upon  Federal  courts  of  construction  given  to  stat- 
ute by  State  court  subsequent  to  accrual  of  rights  involved. 
Note,  17  Ann.  Cas.  1212. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  395,  398,  442. 

Municipality's  boundaries  is  generally  legislative  question,  but  Federal 
Constitution  does  not  prohibit  leaving  it  to  courts.  r 

Approved  in  County  Court  v.  West  Virginia,  208  U.  S.  197,  52  L.  Ed. 
451,  28  Sup.  Ct.  275,  holding  members  of  County  Court  have  no  in- 
terest in  application  for  mandamus  to  compel  county  officers  to  change 
method  of  assessment;  Little  Rock  v.  North  Little  Rock,  72  Ark.  206, 
79  S.  W.  788,  question  of  town  annexation  may  be  left  to  voters  of 
towns  concerned ;  In  re  Pf abler,  150  Cal.  79, 11  Ann.  Cas.  911,  11  L.  R.  A. 
(N.  S.)  1092,  88  Pac.  274,  upholding  "initiative"  provision  of  charter 
of  Los  Angeles;  Curless  v.  Watson,  180  Ind.  94, 102,  102  N.  E.  500,  503, 
holding  legislature  cannot  deprive  Supreme  Court  of  its  appellate  juris- 
diction; Board  of  Commrs.  of  Vego  County  v.  Terre  Haute,  147  Ind. 
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136  (see  46  N.  E.  350),  upholding  annexation  proceedings  in  proper 
statutory  form. 

Distinguished  in  dissenting  opinion  in  Curless  v.  Watson,  180  Ind. 
118,  102  N.  E.  509,  majority  holding  legislature  eannot  deprive  Supreme 
Court  of  its  appellate  jurisdiction. 

Miscellaneous.  Cited  in  Omaha  v.  Omaha  Water  Co.,  207  U.  S.  585, 
52  L.  Ed.  352,  28  Sup.  Ct.  262,  dismissing  for  want  of  jurisdiction. 

166  U.  a  521-532,  41  L.  Ed.  1101,  17  Sap.  Ok  661,  WASHINGTON  ETC. 
B.  B.  CO.  v.  HIOKEY. 

Negligent  act  of  horse-car  driver  In  trying  to  cross  before  a  train  is 
not  excused  by  contributory  negligence  of  railroad  employee. 

Approved  in  Munsey  v.  Webb,  231  U.  S.  156,  58  L.  Ed.  166,  34  Sup. 
Ct.  44,  holding  failure  to  close  elevator  door  was  proximate  cause  of 
injury ;  Atchison  etc.  Ry.  Co.  v.  Calhoun,  213  U.  S.  9,  53  L.  Ed.  675,  29 
Sup.  Ct.  321,  holding  railroad  not  negligent  in  leaving  baggage  truck  at 
end  of  station  platform;  Wilmington  Star  Min.  Co.  v.  Fulton,  205 
U.  6.  75,  51  L.  Ed.  716,  27  Sup.  Ct.  412,  holding  mine  owner  negligent 
in  failing  to  prevent  accumulation  of  gases;  The  Santa  Rita,  176 
Fed.  895,  30  L.  R.  A.  (N.  S.)  1210,  100  C.  C.  A.  360,  holding  vessel 
negligent  in  discharging  oil  on  waters  of  hay;  Boireau  v.  Rhode  Island 
Co.,  169  Fed.  1016,  holding  declaration  in  action  for  injury  is  not  de- 
.  f ective  because  it  alleges  defects  in  car  and  roadbed ;  Mella  v.  Northern 
-6.  S.  Co.,  162  Fed.  507,  510,  holding  where  death  resulted  from  dose  of 
chloroform  given  preparatory  to  treating  injury,  party  causing  injury 
not  liable ;  Gwyn  v.  Cincinnati  etc.  R.  Co.,  155  Fed.  91,  83  C.  C.  A.  648, 
holding  railroad  not  liable  for  negligent  act  of  party  in  walking  through 
tunnel;  W.  K.  Niver  Coal  Co.  v.  Cheronea  S.  S.  Co.,  142  Fed.  410,  5 
L.  R.  A.  (N.  S.)  126,  73  C.  C.  A.  502,  strike  of  coal  miners  causing 
increased  importation  of  coal  not  proximate  cause  of  delay  to  vessel 
from  crowding  of  docks;  Washington  etc.  Ry.  Co.  v.  Hickey,  12  App. 
D.  C.  274,  holding  where  negligence  of  two  defendants  concurs  in 
injury,  jury  might  be  instructed  to  find  against  either  or  both;  Mayor 
etc.  of  Baltimore  v.  Beck,  96  Md.  191,  53  Atl.  978,  upholding  refusal  of 
requested  instructions  that  if  plaintiff's  injuries  caused  by  contractor's 
failure  to  have  light  on  obstruction,  city  not  liable  where  it  was  con- 
tended that  city  also  negligent  in  failing  to  light  streets  in  vicinity  of 
obstruction ;  Conowingo  Bridge  Co.  v.  Hedrick,  95  Md.  679,  53  Atl.  431, 
holding  where  plaintiff  injured  while  crossing  unlighted,  covered  toll- 
bridge  by  being  run  into  by  bicyclist,  where  it  was  alleged  that  bridge 
company  was  negligent  in  failing  to  light  bridge  and  in  not  warning 
bicyclist  of  plaintiff's  presence,  instructions  segregating  negligence  of 
bridge  company  from  that  of  bicyclist  properly  refused. 
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Distinguished  in  Stone  v.  Boston  etc.  R.  R.  Co.,  171  Mass.  540,  41 
L.  R.  A.  797,  51  N.  E.  3,  negligence  of  railroad  in  storing  oil  does  not 
make  it  liable  for  negligent  firing  thereof  by  stranger. 

Negligence  in  getting  on  or  off  moving  street-car.    Note,  30  L.  R.  A. 
(N.  S.)  275. 

Variance  1b  immaterial  if  not  misleading  and  allegation  and  proof  sub- 
stantially correspond. 

Approved  in  United  States  v.  Brannan,  217  Fed.  850,  133  C.  C.  A.  559, 
holding  United  States  entitled  to  canceled  patent  where  purchase  from 
grantee  not  made  in  good  faith;  Bryson  v.  Gallo,  180  Fed.  75,  103 
C.  C.  A.  424,  holding  party  must  complain  of  being  misled  before  he 
can  take  advantage  of  variance;  Schiffer  v.  Anderson,  146  Fed.  459, 
76  C.  C.  A.  667,  allegation  that  defendant  was  member  of  certain  firm, 
not  specially  traversed,  not  material  variance. 

166  V.  8.  53S-548,  41  L.  Ed.  1105,  17  Sap.  Ot.  647,  MANSON  v.  DUNCAN- 
SON. 

Nonresident  infant's  realty  In  District  of  Columbia  may  be  sold 
through  guardian  ad  litem,  without  personal  service  on  him,  to  pay  de- 
cedent owner's  debts. 

Approved  in  In  re  E.  T.  Kenney  Co.,  136  Fed.  455,  cestui  que  trust 
neither  necessary  nor  proper  party  to  suit  to  recover  trust  estate; 
Pinnacle  Gold  Min.  Co.  v.  Popst,  54  Colo.  460,  131  Pac.  417,  holding 
court  will  order  sale  of  property  where  it  seems  for  best  interest  of 
estate. 

Property  as  to  which  donee  has  exercised  power  of  appointment  is  sub- 
ject to  his  debts. 

Approved  in  Humphrey  v.  Campbell,  59  S.  C.  46,  37  S.  E.  29,  holding 
life  estate  with  power  to  "distribute"  by  will  does  not  vest  in  life 
tenant  such  estate  as,  after  such  "distribution,"  is  subject  to  her  debts. 

Judgment  for  sale  of  decedent's  realty  for  debts  by  proper  court  hay- 
ing parties  before  it  is  not  collaterally  attackable. 

Approved  in  Kretsinger  v.  Brown,  165  Fed.  615,  91  C.  C.  A.  450,  hold- 
ing collateral  attack  on  judicial  sale  cannot  be  based  on  defect  in 
notice;  National  Nickel  Co.  v.  Nevada  Nickel  Syndicate,  106  Fed.  115, 
holding  defendant  having  due  notice  of  application  for  confirmation  of 
foreclosure  sale  which  was  inadvertently  made  in  conformity  with  State 
notice  of  sale,  and  making  no  objection  thereto,  cannot  collaterally  at- 
tack purchaser's  title  by  action  to  recover  property;  Kavanaugh  v. 
Hamilton,  53  Colo.  163,  168,  Ann.  Cm.  1914B,  76,  125  Pac.  515,  517, 
holding  return  of  officer  can  only  be  impeached  by  clear,  convincing 
testimony. 
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166  XT.  8.  548-667,  41  I*  Ed.  1110,  17  Sop.  Ok  668,  IN  BE  LENNON. 

Habeas  corpus  cannot  be  made  to  discharge  functions  of  writ  of  trior 
or  appeal 

Approved  in  Valentina  v.  Mercer,  201  U.  S.  138,  50  L.  Ed.  695,  26 
Sup.  Ct.  368,  State  court  did  not  lose  jurisdiction  because  it  charged 
jury  that  only  question  was  as  to  degree  of  murder;  Felts  v.  Murphy, 
201  U.  S.  129,  50  L.  Ed.  692,  26  Sup.  Ct.  366,  State  court  did  not  lose 
jurisdiction  because  defendant  was  almost  totally  deaf  and  testimony 
was  not  repeated  to  him;  United  States  v.  Lair,  195  Fed.  52,  115  C.  C.  A. 
49,  holding  fact  that  offense  was  not  committed  within  district  will  not 
warrant  habeas  corpus;  Ex  parte  Blodgett,  192  Fed.  78,  holding  habeas 
corpus  will  not  issue  to  review  overruling  of  plea  of  former  acquittal; 
Peters  v.  United  States,  177  Fed.  887,  101  C.  C.  A.  99,  holding  one 
imprisoned  under  body  execution  cannot  seek  habeas  corpus  to  review 
original  proceedings ;  In  re  Chow  Loy,  110  Fed.  954/  holding  if  appeal 
under  Chinese  Exclusion  Act  of  1888,  §  13,  is  not  to  district  judge  as 
district  judge  but  to  District  Court,  as  claimed  by  petitioner,  any  ir- 
regularities in  proceedings  cannot  be  reviewed  by  habeas  corpus;  In  re 
Burkell,  2  Alaska,  110,  no  habeas  corpus  where  justice  of  the  peace 
added  "at  hard  labor'1  to  sentence,  no  hard  labor  being  in  fact  exacted. 

Parties  may  not  collaterally  question  jurisdictional  averments  In  a 
record  except  if  false  as  to  themselves. 

Approved  in  Ex  parte  Richards,  117  Fed.  663,  holding  question  of 
jurisdiction  to  entertain  bill  cannot  be  made  by  persons  not  parties  in 
proceeding  to  punish  them  for  violating  restraining  order  in  suit;  W.  B. 
Conkey  Co.  v.  Russell,  111  Fed.  420,  421,  holding  where  Federal  court 
has  issued  injunction  directed  against  defendants  in  suit  which  has 
been  served  upon  them,  such  court  may  punish  for  contempt  anyone 
who,  with  knowledge  of  injunction,  combines  with  defendants  and  in 
pursuance  of  combination  assists  in  commission  of  acts  enjoined. 

Circuit  Court  has  jurisdiction  of  bill  to  enforce  compliance  with  com- 
merce act;  such  is  a  Federal  case. 

Approved  in  Cleveland  etc.  Ry.  Co.  v.  Hirsch,  204  Fed.  851,  123 
C.  C.  A.  145,  holding  Federal  court  has  jurisdiction  to  cancel  contracts 
made  by  interstate  carriers;  Hun6  v.  Union  Nat.  Bank,  173  Fed.  336, 
holding  defendant's  allegations  cannot  be  relied  on  to  obtain  Federal 
jurisdiction ;  Northern  Pac.  Ry.  Co.  v.  Pacific  Coast  Lumber  Mfrs.  Assn., 
165  Fed.  9,  91  C.  C.  A.  39,  holding  suit  to  enjoin  railroad  from  enforc- 
ing new  rates  is  within  Federal  jurisdiction ;  State  v.  Three  Sisters  Irr. 
Co.,  158  Fed.  350,  holding  contract  for  reclamation  of  desert  lands  was 
one  arising  under  laws  of  United  States;  Kalispell  Lumber  Co.  v.  Great 
Northern  Ry.  Co.,  157  Fed.  848,  holding  suit  to  enjoin  interstate  rail- 
road rates  is  within  Federal  jurisdiction;  Bigelow  v.  Calumet  &  Hecla 
Mining  Co.,  155  Fed.  878,  holding  party  injured  by  violation  of  Federal 
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Anti-trust  Act  ma/  sue  in  Federal  court  for  injunction;  Tift  v.  South- 
ern Ry.  Co.,  123  Fed.  793,  upholding  Federal  jurisdiction  over  suit 
to  enjoin  unreasonable  freight  rates;  State  v.  Frost,  113  Wis.  648,  89 
N.  W.  920,  holding  information  by  State  attorney  general  to  enjoin 
Federal  receiver  from  dismantling  railroad  and  selling  materials  pur- 
suant to  order  of  appointing  court  is  removable  to  Federal  court. 

Jurisdiction  of  action  for  damages  for  violation  of  Interstate  Com- 
merce Act.    Note,  4  Ann.  Cas.  773. 

One  1*  amenable  to,  though  not  a  party,  nor  served,  if  he  has  actual 
notice. 

Approved  in  Puget  Sound  Traction,  Light  etc.  Co.  v.  Lawry,  202  Fed. 
266,  Pope  Motor  Car  Co.  v.  Keegan,  150  Fed.  151,  Blake  v.  Nesbet,  144 
Fed.  282,  Anderson  v.  Indianapolis  etc.  Forging  Co.,  34  Ind.  App.  103,  72 
N.  E.  278,  In  re  Coggshall,  100  Mo.  App.  588,  75.  S.  W.  184,  and  United 
States  v.  Sweeney.  95  Fed.  447,  all  following  rule;  Nashville  etc.  Ry. 
Co.  v.  McConnell,  82  Fed.  87,  where  injunction  was  against  scalping 
special  rate  round-trip  tickets ;  American  Steel  etc.  Co.  v.  Wire  Draw- 
ers' etc.  Unions,  90  Fed.  605,  injunction  of  leaders  of  organized  strike  op- 
erates against  all  concerned;  Appleton  Waterworks  Co.  v.  Central  Trust 
Co.,  93  Fed.  288,  35  C.  C.  A.  302,  preliminary  injunction  in  foreclosure 
gives  exclusive  jurisdiction  over  rem;  Proudfit  Loose  Leaf  Co.  v.  Kala- 
mazoo etc.  Co.,  230  Fed.  132,  holding  violation  of  injunction  in  good 
faith  does  not  constitute  contempt;  Morehouse  v.  Giant  Powder  Co., 
206  Fed.  29,  124  C.  C.  A.  158,  holding  court  of  bankruptcy  may  re- 
strain any  person  within  its  jurisdiction;  Puget  Sound  Traction,  Light, 
etc.  Co.  v.  Lawrey,  202  Fed.  264,  holding  dismissal  as  to  certain  joint 
defendants  will  not  affect  suit  as  to  others;  In  re  Rice,  181  Fed.  225, 
applying  rule  where  party  went  into  hiding  to  avoid  service;  Bernard 
v.  Frank,  179  Fed.  517,  101  C.  C.  A.  459,  holding  corporation  may  be 
punished  for  contempt  though  not  party  to  suit;  Employers'  Teaming 
Co.  v.  Teamsters'  Joint  Council,  141  Fed.  681,  copies  of  injunction 
posted  in  public  places  and  upon  complainant's  wagons;  Christensen 
Engineering  Co.  v.  Westinghouse  Air  Brake  Co.,  135  Fed.  778,  68 
C.  C.  A.  476,  where  injunction  was  mailed  to  defendant;  Chisolm 
v.  Caines,  121  Fed.  402,  holding  where  court  has  adjudged  lands  to  be 
private  property  and  enjoined  all  persons  from  trespassing  thereon 
stranger  trespassing  thereon  is  guilty  of  contempt  for  which  he  may 
be  punished  irrespective  of  its  effect  upon  rights  of  suitors;  Union 
Pac.  R.  R.  Co.  v.  Ruef,  120  Fed.  116,  holding  court  will  not  include 
in  injunction  decree  against  unlawful  acts  of  strikers  and  others,  names 
of  defendants  not  in  complainant's  employ  and  not  shown  to  have  par- 
ticipated in  or  abetted  unlawful  acts,  though  they  will  be  held  charge- 
able with  knowledge  of  terms  of  injunction;  Ex  parte  Richards,  117 
Fed.  6tf>2,  665,  holding  it  is  not  necessary  to  serve  person  with  injunc- 
tion, if  he  has  notice  of  it,  in  order  to  punish  him  for  contempt,  nor 
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is  it  necessary  for  process  to  have  been  served  on  defendant  in  the 
bill ;  In  re  Reese,  107  Fed.  946,  47  C.  C.  A.  87,  holding  one  not  party 
nor  bound  by  in  junctional  order  cannot  be  tried  and  convicted  on 
charge  of  contempt,  proceeding  wholly  on  theory  that  he  was  party 
bound  by  order,  and  commitment  sustained  on  ground  that  he  was 
otherwise  guilty  in  interfering  with  its  enforcement;  Lake  v.  Superior 
Court,  165  Cal.  192,  131  Pac.  375,  and  State  ex  rel.  Pool  v.  District 
Court,  34  Mont.  264,  86  Pac.  800,  both  holding  one  succeeding  to  rights 
of  party  to  suit  becomes  bound  by  injunction;  Hutchins  v.  Munn,  28 
App.  D.  C.  278,  holding  appearance  by  attorney  is  .waiver  of  defect  in 
service. 

Distinguished  in  E.  W.  Bliss  Co.  v.  Atlantic  Handle  Co.,  212  Fed.  191, 
holding  one  not  shown  to  be  agent  of  corporation  cannot  be  held  in  con- 
tempt for  violation  of  injunction;  United  States  Playing-Card  Co.  v. 
Spalding,  92  Fed.  369,  manufacturers  of  infringing  article  are  bound  by 
injunction  only  from  supplying  parties  enjoined. 

Contempt  procedure  in  Federal  court.  Note,  Ann.  Cas.  1915D, 
1053,  1058. 

Necessity  and  sufficiency  of  notice  to  render  one  not  a  party  guilty 
of  contempt  in  disobeying  injunction.  Note,  23  L.  R.  A.  (N.  S.) 
1297. 

Injunction  restraining  railroad  from  refusing  can  of  another  is  not 
attempt  to  compel  performance  of  personal  contract  for  services. 

Approved  in  Montgomery  Light  etc.  Co.  v.  Montgomery  Traction  Co., 
191  Fed.  663,  holding  equity  may  enjoin  railroad  from  refusing  to 
perform  contract;  Pokegama  etc.  Lumber  Co.  v.  Klamath  River  etc. 
Imp.  Co.,  86  Fed.  536,  and  Fairfield  Floral  Co.  v.  Bradbury,  87  Fed. 
416,  both  holding  injunction  is  not  mandatory  because  incidentally  com- 
pelling affirmative  action ;  Davis  v.  Cleveland  etc.  Ry.  Co.,  146  Fed.  411, 
arguendo. 

Injunction  is  not  restricted  to  restraint  of  threatened  acts,  hat  may  re- 
quire affirmative  action. 

Approved  in-  Western  Union  Tel.  Co.  v.  Postal  Telegraph  Co.,  217 
Fed.  539,  133  C.  C.  A.  385,  holding  court,  by  mandatory  injunction, 
could  compel  railroad  to  carry  out  contract  with  telegraph  company; 
Love  v.  Atchison  etc.  Ry.  Co.,  185  Fed.  333,  107  C.  C.  A.  403,  holding 
equity  might  enjoin  enforcement  of  railroad  rates ;  St.  Louis  etc.  R.  Co. 
v.  Cross,  171  Fed.  495,  holding  injunction  lies  to  restrain  revocation 
of  charter  of  foreign  corporation;  In  re  Arkansas  R.  Rates,  163  Fed. 
144,  holding  injunction  lies  to  enjoin  enforcement  of  railroad  rates; 
Chicago  etc.  R.  Co.  v.  Winnett,  162  Fed.  249,  89  C.  C.  A.  222,  holding 
equity  cannot  enjoin  railroad  commission  from  fixing  rates ;  Beech  Creek 
R.  Co.  v.  Olanta  Coal  M.  Co.,  158  Fed.  41,  85  C.  C.  A.  148,  holding  court 
may  compel    railroad  to  deliver    cars  to  spur-tracks;    Douglas 'Park 
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Jockey  Club  v.  Grainger,  146  Fed.  423,  enjoining  State  racing  commis- 
sion from  refusing  to  grant  license  to  hold  races;  Wiemer  v.  Louisville 
Water  Co.,  130  Fed.  256,  injunction  restraining  water  company  from 
refusing  to  supply  water  to  complainant;  Heine  v.  Roth,  2  Alaska,  423, 
injunction  against  continuous  and  vexatious  trespass  amounting  to  a 
nuisance;  Shroyer  v.  Campbell,  31  Ind.  App.  87,  67  N.  E.  195,  uphold- 
ing grant  of  mandatory  injunction  to  abate  nuisance  caused  by  cook- 
ing cabbage  and  onions;  Lake  Erie  etc.  R.  R.  Co.  v.  Essington,  27  Ind. 
App.  293,  60  N.  E.  457,  upholding  grant  of  mandatory  injunction  re- 
straining obstruction  of  driveway,  where  court  found  as  conclusions  of 
law  that  railroad  had  no  right  to  obstruct  plaintiff's  driveway  under 
track;  Denny  v.  Bosworth,  113  Ky.  795,  68  S.  W.  1080,  mandatory  in- 
junction to  reinstate  election  officers  improperly  removed;  Murphy  v. 
Fitch,  35  Okl.  369,  130  Pac.  300,  holding  parties  may  be  enjoined  from 
taking  forcible  possession  of  property;  Hart  v.  Seattle,  45  Wash.  303, 
13  Ann.  Gas.  438,  88  Pac.  206,  holding  municipality  may  be  enjoined 
from  changing  grade  of  street;  St.  Hyacinth  Congregation  v.  Borucki, 
141  Wis.  211,  124  N.  W.  286,  holding  officers  of  church  may  be  re- 
strained from  performing  any  official  acts. 

Distinguished  in  Jacquilin  v.  Erie  R.  R.  Co.,  69  N.  J.  Eq.  438,  61  Atl. 
21,  injunction  to  prevent  discontinuance  of  railroad  station  mandatory 
and  no  preliminary  injunction  will  issue. 

Decision  against  constitutional  right  as  nullity  subject  to  collateral 
attack.    Note,  39  L.  R.  A.  451. 

Right  to  injunction  or  damages  in  an  action  for  infringement  of 
patent.    Note,  20  E.  R.  0.  857. 

166  XI.  8.  567-671,  41  I*.  Ed.  1114,  17  Sup.  Ct.  653,  OITT  RAILWAY  OO.  v. 
CITIZENS'  ST.  R.  R.  OO. 

Circuit  Court  has  jurisdiction  of  bill  claiming  exclusive  street  railway 
contract  and  city's  attempt  to  abrogate  it. 

Approved  in  Washington-Oregon  Corp  v.  Chehalis,  202  Fed.  596,  hold- 
ing jurisdiction  lies  where  city  attempts  to  impair  contract  with  water 
company;  Denver  v.  Mercantile  Trust  Co.,  201  Fed.  798,  803,  808,  120 
C.  C.  A.  100,  holding  trustee  of  street  railroad  mortgage  may  sue  in 
Federal  court  to  enjoin  repeal  of  franchise;  Portland  Ry.  Light  etc. 
Co.  v.  Portland,  201  Fed.  124,  127,  holding  federal  court  has  jurisdic- 
tion of  suit  to  enjoin  enforcement  of  rates;  Wilmington  City  Ry.  Co. 
v.  Taylor,  198  Fed.  179,  holding  railroad  may  resort  to  Federal  court 
to  enjoin  enforcement  of  order  requiring  sale  of  six  tickets  for  twenty- 
five  cents;  San  Francisco  Gas  etc.  Co.  v.  San  Francisco,  189  Fed!  949, 
holding  suit  to  enjoin  enforcement  of  gas  rates  established  by  city  is 
within  Federal  jurisdiction ;  Nelson  v.  Murf reesboro,  179  Fed.  908,  hold- 
ing suit  to  enjoin  contract  made  by  city  is  within  Federal  jurisdiction; 
Risley  v.  City  of  Utica,  179  Fed.  888,  holding  suit  to  restrain  tax  levied 
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by  city  under  water  contraet  was  not  within  Federal  jurisdiction;  St. 
Louis  etc.  R.  Co.  v.  Cross,  171  Fed.  486,  holding  State  cannot  penalize 
foreign  corporation  seeking  removal  of  cause ;  Risley  v.  City  of  Utica, 
168  Fed.  743,  holding  city  imposing  water  tax  without  conferring  any 
corresponding  benefit  violates  Federal  constitution;  University  of  the 
South  v.  Jetton,  155  Fed.  183,  holding  Federal  court  has  jurisdiction  of 
suit  by  land  owner  to  restrain  tax;  Des  Moines  City  Ry.  Co.  v.  Des 
Moines,  151  Fed.  859,  holding  suit  by  railway  to  enjoin  impairment 
of  contract  is  within  Federal  jurisdiction ;  Files  v.  Davis,  118  Fed.  470, 
upholding  Federal  jurisdiction  over  suit  on  attachment  bond  executed 
in  suit  pending  in  Federal  court;  American  Water  Works  etc.  Co.  v. 
Home  Water  Co.,  115  Fed.  177,  178,  upholding  Federal  jurisdiction  over 
suit  to  restrain  enforcement  of  city  ordinances  passed  in  exercise  of 
delegated  legislative  powers  on  ground  that  they  attempt  to  annul  con- 
tract made  by  prior  ordinance;  St.  Louis  v.  United  Rys.  Co.,  263  Mo. 
430,  174  S.  W.  86,  holding  Federal  court  will  enjoin  enforcement  of 
ordinance. 

Under  State  law  authorizing  incorporation  of  street  railway  with  city's 
consent,  reserve  power  to  alter  or  repeal  is  exercisable  only  by  legislature. 

Approved  in  Town  of  Essex  v.  New  England  Telegraph  Co.,  239  U.  S. 
321,  60  L.  Ed.  306,  36  Sup.  Ct.  105,  holding  municipality  cannot  inter- 
fere with  right  of  telegraph  company  to  erect  poles;  Grand  Trunk 
Western  Ry.  Co.  v.  South  Bend,  227  U.  S.  556,  44  L.  R.  A.  (N.  S.)  405, 
57  L.  Ed.  641,  33  Sup.  Ct.  303,  holding  city  granting  franchise  for  double 
track  is  not  authorized  to  repeal  same  as  to  streets  where  only  single 
track  is  laid;  Louisville  v.  Cumberland  Tel.  &  Tel.  Co.,  224  U.  S.  661, 
56  L.  Ed.  939,  32  Sup.  Ct.  572,  holding  right  to  use  streets  for  telephone 
purposes  passes  to  consolidated  company;  Davis  etc.  Mfg.  Co.  v.  Los 
Angeles,  189  U.  S.  217,  47  L.  Ed.  780,  23  Sup.  Ct.  500,  holding  where 
bill  is  based  not  only  upon  diversity  of  citizenship  but  also  on  alleged 
invalidity  of  municipal  ordinances  as  impairing  contract  obligation, 
appeal  lies  to  Supreme  Court ;  Detroit  v.  Detroit  Citizens'  Street  R.  R- 
Co.,  184  U.  S.  397,  46  L.  Ed.  611,  22  Sup.  Ct.  421,  holding  fixing  of 
street-car  fares  by  ordinance  under  Michigan  Tram  Railway  Act  being 
contract,  city  could  not  thereafter  reduce  such  rates;  Montgomery  v. 
Postal  Telegraph-Cable  Co.,  218  Fed.  477,  holding  municipal  ordinance 
passed  under  authority  of-  legislature  may  be  considered  State  statute; 
Omaha  Elec.  Light  etc.  Co.  v.  Omaha,  179  Fed.  458,  102  C.  C.  A.  601, 
holding  municipality  cannot  grant  perpetual  franchise  to  lighting  cor- 
poration ;  Risley  v.  Utica,  173  Fed.  508,  holding  suit  to  enjoin  municipal 
tax,  levied  under  authority  of  legislature,  is  one  within  Federal  juris- 
diction ;  Potter  v.  Calumet  Electric  St.  Ry.  Co.,  158  Fed.  528,  holding 
municipality  granting  franchise  acts  as  agent  of  State ;  City  of  Dawson 
v.  Columbia  Ave.  Saving  Fund  etc.  Co.,  102  Fed.  207,  42  C.  C.  A.  258, 
holding,  under  Judiciary  Act  of  1895,  appeal  does  not  lie  to  Circuit 
Court  of  Appeals  from  order  granting  injunction  in  case  involving  con- 
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stitutional  question  and  in  which  municipal  ordinances  are  claimed 
to  impair  obligation  of  contracts;  Grand  Trunk  etc.  Ry.  Co.  v.  South 
Bend,  174  Ind.  210,  89  N.  E.  888,  holding  legislature  may  permit  con- 
struction of  tracks  over  objection  of  city;  Moline  v.  Moline  Drilling 
etc.  Co.,  89  Kan.  673,  131  Pac.  1190,  holding  municipal  authorities  had 
authority  to  contract  for  furnishing  of  gas;  May  v.  Gothenburg,  88 
Neb.  775,  130  N.  W.  567,  holding  villages  of  less  than  five  thousand 
people  cannot  grant  exclusive  franchise  to  phone  company;  Duluth 
Street  Ry.  Co.  v.  Railroad  Commission,  161  Wis.  254,  152  N.  W.  890, 
holding  commission  could  compel  railroad  to  sell  six  tickets  for  twenty- 
five  cents;  Milwaukee  Electric  Ry.  etc.  Co.  v.  Railroad  Commission,  153 
Wis.  625,  Ann.  Oas.  1915A,  911,  L.  R.  A.  1915P,  744,  142  N.  W.  501, 
holding  grant  of  franchise  by  city  did  not  preclude  railroad  commission 
making  order  for  sale  of  thirteen  tickets  for  fifty  cents ;  Penn  Mut.  Life 
Ins.  Co.  v.  Austin,  168  U.  S.  694,  42  L.  Ed.  630,  18  Sup.  Ct.  227,  ordin- 
ance authorized  by  State  is  State  law;  Indianapolis  v.  Central  Trust 
Co.,  83  Fed.  531,  533,  27  C.  C.  A.  580,  arguendo. 

BUI,  in  good  faith,  alleging  State  has  unpaired  contract,  cannot  be  dis- 
posed of  on  motion  to  dismiss. 

Approved  in  Pacific  Electric  Ry.  Co.  v.  Los  Angeles,  194  U.  S.  117, 
118,  48  L.  Ed.  899,  24  Sup.  Ct.  586,  and  York  County  Sav.  Bank  v. 
Abbot,  131  Fed.  983,  both  reaffirming  rule;  Illinois  C.  R.  R.  Co.  v. 
Adams,  180  U.  S.  36,  45  L.  Ed.  413,  21  Sup.  Ct.  254,  upholding  Federal 
jurisdiction,  irrespective  of  citizenship,  over  suit  wherein  contract  with 
State  in  railway  charter  was  set  up,  and  it  was  averred  that  such  con- 
tract was  impaired  by  subsequent  legislation;  Riverside  etc.  Ry.  Co.  v. 
Riverside,  118  Fed.  740,  upholding  Federal  jurisdiction  over  suit  to 
enjoin  city  from  carrying  into  effect  resolution  of  council  declaring  pur- 
pose to  discontinue  furnishing  of  electric  power  to  complainant  under 
contract,  on  ground  of  impairment  of  contract  obligation;  Mercantile 
Trust  etc.  Co.  v.  Collins  Park  etc.  R.  Co.,  99  Fed.  816,  818,  holding 
under  Georgia  Constitution  prohibiting  legislature  from  authorizing 
street  railway  in  a  city  or  town  without  consent  of  municipality,  ordin- 
ance granting  such  franchise  is  law  of  State  within  contract  clause  of 
Constitution;  Indianapolis  Gas  Co.  v.  Indianapolis,  82  Fed.  245,  Nash- 
ville etc.  Ry.  Co.  v.  Taylor,  86  Fed.  182,  and  San  Joaquin  etc.  Irr.  Co. 
v.  Stanislaus  Co.,  90  Fed.  520,  where  Federal  question  appears  diverse 
citizenship  is  unnecessary;  Indianapolis  v.  Central  Trust  Co.,  83  Fed. 
532,  27  C.  C.  A.  580,  appeal,  involving  validity  of  statute  impairing 
contract,  is  to  Supreme  Court;  Michigan  Tel.  Co.  v.  Charlotte,  93  Fed. 
13,  where  telephone  company  claimed  ordinance  impaired  contract 
rights;  California  Oil  &  Gas  Co.  v.  Miller,  96  Fed.  23,  Federal  question 
must  appear  from  complaint. 

Distinguished  in  Selma  Water  Co.  v.  Selma,  154  Fed.  141,  holding 
municipality  cannot  be  enjoined  from  purchasing  waterworks. 
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Corporation  may  file  bill. before  approaching  expiration  of  charter, 
although  it  may  affect  its  right  to  decree. 

Approved  in  Kimball  v.  City  of  Cedar  Rapids,  100  Fed.  804,  holding 
where  pending  life  of  term  contract  between  city  and  water  company 
city  reduced  water  rates,  and  stockholder  obtained  preliminary  injunc- 
tion restraining  enforcement  of  rates,  expiration  of  contract  before  final 
hearing  did  not  deprive  court  of  jurisdiction. 

Statute  is  presumed  prospective.    Law  authorising  control  of  street 
railway  does  not  affect  existing  charter. 

Approved  in  Seaboard  Steel  Casting  Co.  v.  William  R.  Trigg  Co., 
124  Fed.  78,  holding  appointment  of  receiver  because  of  insolvency,  made 
prior  to  amendment  of  February  5, 1903,  to  Bankruptcy  Act  1898,  e,  341, 
§  3,  subd.  4,  will  not  support  petition  in  involuntary  bankruptcy  filed 
after  that  date  though  receivership  still  continues ;  State  v.  Kansas  City 
etc.  Bridge  Co.,  117  Ark.  612, 174  S.  W.  251,  upholding  right  of  attorney 
general  to  sue  for  back  taxes ;  Rhodes  v.  Cannon,  112  Ark.  12, 164  S.  W. 
753,  holding  statute  prescribing  time  for  foreclosure  of  mortgage  did 
not  act  retrospectively;  United  States  v.  United  States  Fidelity  etc. 
Co.,  80  Vt.  97,  66  Atl.  814,  holding  act  of  Congress  of  February  4, 
1905,  was  not  retrospective  so  as  to  preclude  creditor  from  suing  in 
State  courts  on  bond  of  public  contractor;  Knights  Templars'  Indem- 
nity Co.  v.  Jarman,  187  U.  S.  205,  47  L.  Ed.  145,  23  Sup.  Ct.  Ill, 
arguendo. 

Municipality  is  estopped  from  impeaching  extension  of  railway  charter, 
knowing  bond  issue  negotiated  in  reliance  thereon. 

Distinguished  in  Cleveland  v.  Cleveland  etc.  Ry.  Co.,  93  Fed.  130, 
in  determining  estoppel,  acts  must  be  considered  in  light  of  understand- 
ing of  rights. 

Municipal  acquiescence  or  consent  to  railroad  in  street  or  highway 
as  estoppel.    Note,  7  L.  R.  A.  (N.  S.)  1189. 

Municipality  gets  sufficient  consideration  for  extension  of  street  rail- 
way franchise,  in  road's  operation. 

Approved  in  Linden  Land  Co.  v.  Milwaukee  El.  Ry.  Co.,  107  Wis. 
515,  83  N.  W.  858,  holding  city  may  grant  railway  franchise  to  extend 
lines  then  in  operation  in  consideration  that  company  should  charge 
reduced  fare. 

Ordinance  offering  franchise  in  consideration  of  street  railway's  oP61* 
tion  is  unimpeachable  after  performance. 

Approved  in  Benwood  v.  Wheeling  Ry.  Co.,  53  W.  Va.  478,  44  S.  E- 
277,  reaffirming  rule;  Russell  v.  Sebastian,  233  U.  S.  208,  Aft*  0as# 
1914C,  1282,  58  L.  Ed.  923,  34  Sup.  Ct.  517,  holding  gas  eompany  can- 
not be  compelled  to  obtain  franchise  for  laying  of  pipes;  Detroit  *• 
Detroit  Citizens'  Street  R.  R.  Co.,  184  U.  S.  386,  46  L.  Ed.  607,  22  Sup- 
Ct.  417,  holding  fixing  of  street-car  rates  by  ordinance  under  Mi^wg* 
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Tram  Railway  Act  being  contract,  city  could  not  thereafter  reduce  such 
rates;  Birmingham  Waterworks  Co.  v.  Birmingham,  211  Fed.  506,  hold- 
ing municipality  had  authority  to  fix  water  rates  to  be  charged  for  cer- 
tain length  of  time ;  Missouri  etc.  Ry.  Co.  v.  Olathe,  156  Fed.  632,  hold- 
ing city  cannot  repeal  ordinance  granting  franchise  without  assigning 
any  breach;  Mercantile  Trust  etc.  Co.  v.  Collins  Park  etc.  R.  Co.,  101 
Fed.  350,  holding  where  city  grants  franchise  to  street  railway  company, 
which  is  accepted  and  acted  upon  by  company,  right  to  other  company 
to  use  its  tracks  cannot  be  authorized  by  city,  but  can  be  exercised 
by  such  other  company  only  under  power  of  eminent  domain;  Indian- 
apolis v.  Central  Trust  Co.,  83  Fed.  533,  27  C.  C.  A.  580,  appeal  in- 
volving validity  of  statute  impairing  contract  is  to  Supreme  Court; 
Cleveland  City  Ry.  Co.  v.  Cleveland,  94  Fed.  395,  Federal  court  may 
enjoin  enforcing  of  ordinance  which  impairs  contract  rights ;  Peoria  Ry. 
Co.  v.  Peoria  Ry.  Term.  Co.,  252  111.  84,  96  N.  £.  693,  holding  railway 
company  having  franchise  to  use  certain  streets  may  exclude  other  com- 
panies ;  Rushville  v.  Rushville  Nat.  Gas  Co.,  164  Ind.  166,  73  N.  E.  88, 
where  gas  company  constructs  works  by  license  of  city,  city  cannot  fix 
maximum  rate  without  its  knowledge  or  consent;  Leggett  v.  Detroit, 
137  Mich.  253,  100  N.  W.  569,  city  in  accepting  deed  for  part  of  street 
cannot  agree  that  other  land  of  grantor  shall  be  exempt  from  street 
assessment;  Northwestern  Tel.  Exchange  Co.  v.  Minneapolis,  81  Minn. 
146,  53  L.  R.  A.  175,  83  N.  W.  529,  holding  municipal  ordinance  grant- 
ing telephone  company  right  to  use  streets  under  conditions  as  to  per- 
mits and  directions  as  to  where  poles  and  lines  shall  be  placed,  when 
accepted  and  acted  upon  by  company,  is  contract  which  cannot  be  un- 
reasonably or  arbitrarily  amended  or  repealed;  Tiernan  v.  Thorp,  88 
Neb.  668,  32  L.  R.  A.  (N.  S.)  1034,  130  N.  W.  282,  holding  city  might 
grant  land  owner  right  to  excavate  room  under  alley  to  be  used  as 
boiler-room;  Asbury  etc.  Ry.  Co.  v.-  Township  Committee  of  Neptune 
Tp.,  73  N.  J.  Eq.  331,  67  Atl.  793,  holding  municipality  could  not  revoke 
franchise  and  compel  removal  of  tracks ;  In  re  New  York  Electric  Lines 
Co.,  201  N.  Y.  333,  94  N.  E.  1060,  holding  city  might  revoke  franchise 
where  work  has  not  been  commenced;  Hamilton  etc.  Traction  Co.  v. 
Hamilton  etc.  Transit  Co.,  69  Ohio  St.  410,  69  N.  E.  993,  holding  after 
street  railway  has  taken  possession  of  right  of  way  granted  by  city, 
second  grantee  cannot  take  possession  of  route  or  right  of  way  thus 
granted;  Texarkana  Gas  etc.  Co.  v.  Texarkana,  58  Tex.  Civ.  113,  123 
S.  W.  215,  holding  city  after  granting  license  cannot  impose  rental 
fee  for  use  of  streets;  dissenting  opinion  in  Little  Rock  Ry.  etc.  Co.  v. 
North  Little  Rock,  76  Ark.  64,  65,  88  S.  W.  832,  majority  holding  city 
could  not  grant  street  railway  franchise  in  territory  after  vote  in  favor 
of  annexing  it  to  other  city;  dissenting  opinion  in  Idaho  Power  etc. 
Co.  v.  Blomquist,  26  Idaho,  269,  Ann,  Gas.  1916E,  282,  141  Pac.  1099, 
majority  holding  lighting  company  must  obtain  permit  from  Utilities 
Commission  before  it  can  erect  power-house ;  Shaw  v.  Covington,  194 
U.  S.  597,  48  L.  Ed.  1133,  24  Sup.  Ct.  754,  arguendo. 
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Distinguished  in  Wabash  R.  R.  Co.  v.  Defiance,  167  U.  S.  100,  42 
L.  Ed.  93,  17  Sup.  Ct.  752,  city's  right  to  control  streets  overrides  prior 
license ;  Cleveland  Electric  Ry.  Co.  v.  City  of  Cleveland,  137  Fed.  118, 
city  may,  without  express  authority,  limit  term  of  street  railway  fran- 
chise; Pawcatuck  Valley  St.  R.  R.  Co.  v.  Town  Council  of  Westerly, 
22  R.  I.  310,  47  Atl.  691,  holding  where  ordinance  permitted  street 
railroad  to  use  certain  streets  and  prescribed  use  of  certain  form  of 
rail,  and  company  assented  to  ordinance,  city  could  afterward  change 
form  of  rail  and  order  company  to  pave  portion  of  street;  Clarksburg 
Electric  Light  Co.  v.  Clarksburg,  47  W.  Va.  747,  50  L.  R.  A.  142,  35 
S.  E.  997,  holding  grant  by  town  of  Clarksburg  in  1887  of  exclusive 
electric  light  franchise  for  term  being  void,  it  may  grant  to  another  cor- 
poration within  same  term  franchise  to  occupy  streets  for  same  purpose. 

Impairment  of  ordinance  granting  privilege  as  impairment  of  eon- 
tract  obligation.    Note,  3  Ann.  Gas.  88. 

Municipal  ordinance  as  within  purview  of  clause  in  Federal  Con- 
stitution against  impairment  of  obligation  of  contracts.  Note, 
12  Ann.  Gas.  504. 

Privilege  of  using  streets  as  contract  within  provision  against  im- 
pairing obligation.    Note,  50  L.  R.  A.  143. 

Power  of  municipal  corporations  to  make  and  enforce  regulations 
respecting  street  railways  for  the  protection  of  the  public.  Note, 
104  Am.  St.  Rep.  647. 

Miscellaneous.  Cited  in  Ullrich  v.  New  York  etc.  R.  Co.,  193  Fed. 
771,  holding  State  court  has  jurisdiction  of  suit  under  Federal  Liability 
Act. 

166  XT.  S.  571-600,  41  L.  Ed.  1119,  17  Sup.  Ot.  682,  MOSES  ▼.  UNITED 
STATES. 

Army  disbursing  officer  may  be  required  to  give  bond  by  Secretary  of 
War,  though  no  law  so  provides. 

Approved  in  United  States  v.  Dieckerhoff,  202  U.  S.  309,  50  L.  Ed. 
1044,  26  Sup.  Ct.  604,  collector  of  customs  may  take  a  less  stringent 
bond  from  importer  than  that  required  by  law;  United  States  v.  Vac- 
caro  Bros.  &  Co.,  230  Fed.  944,  holding  United  States  may  require 
bond  of  Chinese  seamen  on  shore  leave;  Illinois  Surety  Co.  v.  United 
States,  229  Fed.  532,  holding  United  States  may  require  bond  of  alien 
children  under  sixteen ;  United  States  Fidelity  etc.  Co.  v.  United  States, 
150  Fed.  554,  80  C.  C.  A.  446,  upholding  Indian  agent's  bond  contain- 
ing conditions  not  required  by  any  statute. 

Certificate  of  nonindebtedneas  to  retiring  disbursing  officer  will  not 
stand  against  proof  of  forged  vouchers. 

Approved  in  United  States  v.  Zabriskie,  87  Fed.  717,  mint  refiner  is 
liable  for  assistant's  embezzlement. 
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Treasury  transcripts  and  certificate  of  genuineness  of  attached  copies, 
held  sufficient  under  Revised  Statutes,  section  886. 

Approved  in  United  States  v.  Pierson,  145  Fed.  817,  818,  76  C.  C.  A. 
390,  reaffirming  rule ;  United  States  v.  Du  Perow,  208  Fed.  896,  holding 
certificate  of  auditor  of  Treasury  Department  makes  out  prima  facie 
case  against  defaulting  army  officer;  Harvey  v.  United  States,  97  Fed. 
455,  38  C.  C.  A.  267,  holding  fragmentary  and  incomplete  transcript 
from  books  of  Treasury  Department  containing  accounts  of  marshal, 
covering  only  portion  of  term  and  containing  no  item  of  his  ac- 
counts during  last  two  years  of  incumbency,  is  insufficient  to  warrant 
judgment  against  sureties  in  action  brought  thirty-three  years  after 
expiration  of  term  for  rejected  items  of  expenditures  shown  thereby 
to  have  been  claimed  by  him. 

Distinguished  in  United  States  v.  Lew  Poy  Dew,  119  Fed.  789,  hold- 
ing in  deportation  proceedings,  certificate  signed  by  commissioner  that 
complaint  was  presented  before  him  charging  defendant  was  unlawfully 
in  country  and  that  in  hearing  it  was  adjudged  he  had  right  to  be  and 
remain  here  is  inadmissible  in  proof  of  prior  adjudication  of  his  right  to 
remain. 

Disbursing  officer's  account  being  proved  fraudulent  government  may 
restate  account. 

Approved  in  United  States  v.  Lee  Wilson  &  Co.,  214  Fed.  651,  hold- 
ing United  States  not  estopped  by  unauthorized  acts  of  agents;  United 
States  v.  Butler,  114  Fed.  583,  holding  where  accounts  of  army  pay- 
master were  restated  ten  years  after  their  allowance,  and  claim  made 
against  officer  for  sum  shown  to  be  due  from  him  by  restatement,  gov- 
ernment has  burden  of  showing  falseness  of  accounts  previously  al- 
lowed; United  States  v.  William  R.  Trigg  Co.,  115  Va.  277,  78  S.  E 
544,  holding  United  States  need  not  comply  with  registry  laws  in  order 
to  obtain  priority  of  lien ;  State  v.  Howard,  83  Vt.  17,  74  Ati.  396,  hold- 
ing State  not  bound  by  auditor's  allowance  of  fraudulent  claim. 

Judgment  against  principal  Is  admissible  against  surety  to  prove 
^breach, 

Approved  in  Title  Guaranty  etc.  Co.  v.  Schmidt,  213  Fed.  202,  129 
C.  C.  A.  543,  holding  surety  not  discharged  by  reason  of  nonfulfillment 
of  obligations  by  obligor;  United  States  Fidelity  etc.  Co.  v.  Haggart, 
163  Fed.  808,  91  C.  C.  A.  289,  holding  failure  of  principal  to  sign  bond 
<loes  not  render  it  void  as  to  surety;  United  States  v.  Rundlc,  107  Fed. 
230,  52  L.  R.  A.  505,  46  C.  C.  A.  251,  holding  default  judgment  against 
principal  in  action  on  bond  against  principal  and  sureties  is  only  prima 
facie  evidence  against  the  sureties,  who  put  in  issue  their  liability; 
United  States  v.  Meade,  8  Ariz.  369,  76  Pac.  468,  holding  judgment 
must  shf>w  that  items  were  chargeable  during  life  of  bond;  American 
Bonding  etc.  Co.  v.  United  States,  23  App.  D.  C.  543,  holding  judgment 
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against  administrator  is  evidence  against  surety  on  his  bond;  MePhar- 
lin  v.  Fidelity  &  Deposit  Co.,  162  Mich.  145,  127  N.  W.  308,  holding 
judgment  against  principal  is  prima  facie  evidence  against  surety. 

Distinguished  in  United  States  v.  Meade,  9  Ariz.  210,  80  Pae.  326, 
holding  judgment  is  only  evidence  of  breach. 

Admissibility  and  effect  against  a  surety  of  a  judgment  against  his 
principal.    Note,  132  Am.  St.  Rep.  762. 

When  an  official  bond  becomes  binding  on  the  sureties  and  what 
irregularities  fail  to  relieve  them  from  liability.  Note,  90  Am. 
St.  Rep.  200,  201. 

Judgment  against  principal  as  evidence  against  surety.  Note,  Ann. 
Oas.  1915D,  401,  402. 

Effect  against  surety  of  judgment  against  officer.  Note,  52  L.  R.  A 
171. 

Effect  upon  surety  of  judgment  against  principal  Note,  40  L.  R.  A. 
(N.  S.)  722. 

Miscellaneous.  Cited  in  Pineland  Club  v.  Robert,  213  Fed.  555,  130 
CCA.  125,  holding  courts  make  no  presumption  of  dishonesty;  Schiffer 
v.  Anderson,  146  Fed.  459,  76  C  C  A.  667,  variance  not  fatal  unless 
it  misleads  opposite  party;  State  v.  Broome,  61  N.  J.  L.  116,  38  Atl. 
842,  architect  employed  to  supervise  public  building  is  not  an  officer. 

166  IT.  S.  601-606,  11  L  Ed.  1130,  17  S09.  Ot.  701,  UNITED  STATES  v, 

OBEATHOUSB. 

Repeals  by  implication  are  not  favored,  and  effect  should  be  given 
both  laws,  if  posrible. 

Approved  in  Florida  etc.  Ry.  Co.  v.  Hazel,  43  Fla.  270,  99  Am.  St 
Rep.  114,  31  South.  274,  Giles  v.  Dennison,  15  Okl.  62,  78  Pac.  177. 
and  McMillan  v.  Payne  Co.  Commrs.,  14  Okl.  662,  79  Pac.  899,  all  re- 
affirming rule;  Washington  v.  Miller,  235  U.  S.  428,  59  L.  Ed.  299,  35 
Sup.  Ct.  119,  applying  rule  to  descent  and  distribution  of  Indian 
allotted  lands;  City  Realty  Co.  v.  S.  B.  H.  Robinson  Contracting  Co., 
183  Fed.  181,  upholding  right  of  County  Court  of  Arkansas  to  construct 
drainage  ditch ;  Oakes  v.  United  States,  172  Fed.  309,  97  C.  C.  A  139, 
holding  Chippewa  Indians  who  abandoned  tribal  relations  were  entitled 
to  share  in  distribution  of  tribal  property;  Pooler  v.  United  States, 
127  Fed.  513,  62  C.  C.  A.  307,  holding  where  indictment  charges  mak- 
ing and  using  false  pension  voucher  it  is  sustainable  under  Rev.  Stats., 
§  5438 ;  Hagerman  v.  Meeks,  13  N.  M.  576,  86  Pac.  804,  holding  court 
could  sell  lands  to  pay  debts  of  deceased  persons ;  Carpenter  v.  Russell, 
13  Okl.  282,  73  Pac.  932,  general  act  not  to  be  construed  to  apply  to 
cases  covered  by  prior  special  act;  Pacific  Milling  etc.  Co.  v.  Portland, 
65  Or.  387,  46  L.  R.  A.  (N.  S.)  363,  133  Pac.  78,  holding  charter  of 
City  of  Portland  authorized  construction  of  wharves  only  where  rights 
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of  others  would  not  be  interfered  with;  Huston  v.  Scott,  20  Okl.  151, 
36  L.  R.  A.  (N.  S.)  721,  94Pac.  515,  holding  statute  of  Oklahoma  pro- 
hibiting conveyance  where  grantor  had  not  been  in  possession  for  one 
year  was  not  repealed  by  act  of  1897;  Parshall  v.  State,  62  Tex.  Cr.  191, 
138  S.  W.  766,  upholding  conviction  of  one  keeping  room  for  gambling 
purposes. 

Tucker  Act  of  1887  for  suits  against  government  did  not  repeal  Re- 
vised Statutes,  section  1069,  respecting  period  of  limitation  for  persons 
under  disability. 

Approved  in  Qreat  Northern  Ry.  Co.  v.  United  States,  155  Fed.  961, 
84  C.  C.  A.  93,  holding  Hepburn  Act  did  not  repeal  section  of  Elkins 
Act  penalizing  railroads  giving  rebates. 

166  U.  S.  606-616,  41  K  Ed.  1182,  17  Sup.  Ok  70S,  TEXAS  ETC.  BY.  CO. 
V.  CODY. 

Removal  of  case  because  a  Federal  one  cannot  be  had  unless  plaintiff's 
statement  shows  it  to  be  such. 

Approved  in  Minnesota  v.  Northern  Securities  Co.,  194  U.  S.  64, 
48  L.  Ed.  878,  24  Sup.  Ct.  598,  and  Argonaut  Min.  Co.  v.  Kennedy  Min. 
etc.  Co.,  84  Fed.  2,  both  following  rule;  Boyd  v.  Qreat  Western  Coal 
etc.  Co.,  189  Fed.  117,  holding  removal  cannot  be  had  on  facts  alleged 
solely  in  petition  for  removal;  Clark  v.  Southern  Pac.  Co.,  175  Fed. 
126,  holding  cause  arising  under  Federal  Liability  Act  is  removable; 
Harrington  v.  Great  Northern  Ry.  Co.,  169  Fed.  716,  holding  allegation 
in  petition  for  removal  deemed  true  unless  controverted  by  plaintiff; 
People's  United  States  Bank  v.  Goodwin,  160  Fed.  729,  730?  holding 
removal  cannot  be  had  on  pleadings  anticipatory  of  defense;  Lane 
Bros.  Co.  v.  Rickard,  135  Ga.  652,  Ann,  Gas.  1912A,  234,  70  S.  £.  566, 
holding  allegations  in  petition  for  removal  will  be  deemed  true;  Texas 
etc.  Ry.  Co.  v.  Davis,  93  Tex.  386,  55  S.  W.  562,  holding  Federal  railroad 
corporation  may  remove  suit  against  it,  though  plaintiff's  petition  allege 
defendant's  incorporation  otherwise;  International  etc.  Ry.  Co.  v.  Elder, 
44  Tex.  Civ.  607,  99  S.  W.  857,  holding  fact  that  railroad  was  not 
equipped  with  automatic  couplers  does  not  necessarily  make  suit  re- 
movable one. 

Distinguished  in  Arkansas  v.  Kansas  etc.  Coal  Co.,  96  Fed.  355,  under 
facts. 

Plaintiff  cannot  cut  off  defendant's  right  to  Federal  forum  by  falsely 
stating  citizenship  of  parties. 

Approved  in  Texas  etc.  Ry.  Co.  v.  Barrett,  166  U.  S.  618,  41  L.  Ed. 
1138,  17  Sup.  Ct.  708,  Texas  etc.  Ry.  Co.  v.  Watson  (Tex.  Civ.  App.), 
43  S.  W.  1061,  and  Greer  v.  Texas  etc.  Ry.  Co.,  17  Tex.  Civ.  App.  359, 
360,  42  S.  W.  1040,  all  following  role. 
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Suit  by  or  against  a  Federal  corporation  Is  one  under  Federal  law. 

Approved  in  Ex  parte  Roe,  234  U.  S.  72,.58vL.  Ed.  1217,  34  Sup.  Ct. 
722,  holding  refusal  to  remand  cause  cannot  be  reviewed  by  mandamus; 
Swafford  v.  Templeton,  185  U.  S.  494,  46  L.  Ed.  1008,  22  Sup.  Ct.  786, 
upholding  Federal  jurisdiction  over  action  for  damages  for  wrongful 
refusal  to  permit  plaintiff  to  vote  at  election  for  congressman;  Martin 
v.  St.  Louis  etc.  Ry.  Co.,  134  Fed.  135,  suit  against  two  railroads, 
one  organized  under  State  law  and  other  created  by  Federal  statute, 
removable ;  State  v.  Frost,  113  Wis.  648,  89  N.  W.  920,  holding  infor- 
mation by  State  attorney  general  to  restrain  Federal  receiver  from  dis- 
mantling railroad  in  order  to  sell  materials  pursuant  to  order  of  appoint- 
ing court  is  removable. 

Distinguished  in  Hoyt  v.  Bates,  81  Fed.  645,  suit  to  enforce  assign- 
ment of  copyright  fraudulently  procured;  Chicago  etc.  Ry.  Co.  v.  Mar- 
tin, 59  Kan.  447,  53  Pac.  464,  where  all  defendants  did  not  join  in 
removal  petition. 

Court  will  judicially  notice  that  defendant  Is  Federal  corporation  and 
remove,  though  plaintiff  avers  otherwise. 

Approved  in  Heffelfinger  v.  Choctaw  etc.  R.  Co.,  140  Fed.  77,  reaffirm- 
ing rule ;  Matter  of  Dunn,  212  U.  S.  387,  58  L.  Ed.  563,  29  Sup.  Ct.  299, 
holding  court  will  judicially  notice  that  Texas-Pacific  Railroad  was 
organized  under  act  of  Congress;  Scott  v.  Choctaw  etc.  R.  R.  Co.,  112 
Fed.  181,  holding  it  is  not  essential  to  give  defendant  right  of  removal 
on  ground  that  it  is  Federal  corporation,  that  such  fact  should  appear 
from  complaint,  but  it  may  be  shown  by  petition  for  removal;  Winters 
v.  Drake^l02  Fed.  549,  upholding  Federal  jurisdiction  where  declaration 
alleged  that  defendant  was  appointed  receiver  of  railroad,  and  that  as 
such  receiver  by  order  of  court  he  took  possession,  though  name  of  ap- 
pointing court  not  mentioned,  where  removal  petition  stated  it;  Choc- 
taw etc.  R.  Co.  v.  Hendricks,  21  Okl.  139,  141,  95  Pac.  971,  972,  allow- 
ing removal  of  suit  against  corporation  organized  under  Federal  law; 
Texas  etc.  Ry.  Co.  v.  Weatherby,  41  Tex.  Civ.  411,  92  S.  W.  59,  holding 
Texas-Pacific  Railroad  Company  was  corporation  of  Texas;  State  v. 
Frost,  113  Wis.  645,  89  N.  W.  919,  holding  information  by  State  attor- 
ney general  to  enjoin  Federal  receiver  from  dismantling  railroad  in  order 
to  sell  materials  pursuant  to  order  of  appointing  court  is  removable: 
Speckart  v.  German  Nat.  Bank,  85  Fed.  16,  intervening  national  bank 
receiver  may  remove ;  In  re  Stutsman  Co.,  88  Fed.  342,  arguendo. 

Distinguished  in  Gableman  v.  Peoria  etc.  R.  R.  Co.,  101  Fed.  3,  41 
C.  C.  A.  160,  holding  action  against  railroad  receiver  for  damages  for 
injuries  resulting  from  alleged  negligence  in  operation  of  railroad  is  not 
removable,  as  case  arising  under  Federal  laws  solely  on  ground  that 
receiver  was  appointed  by  Federal  court. 
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Eights  and  duties  of  railroad  and  traveler,  at  crossing,  are  mutual  and 
reciprocal. 

Approved  in  Missouri  etc.  Ry.  Co.  v.  Horton,  28  Okl.  818,  119  Pac. 
234,  and  Carter  v.  Central  Vermont  R.  R.  Co.,  72  Vt.  198,  47  Atl.  799, 
both  reaffirming  rule;  Emens  v.  Lehigh  Valley  R.  Co.,  223  Fed;  823, 
holding  one  stopping  within  fifty  feet  of  crossing  was  not  guilty  of 
contributory  negligence;  Hales  v.  Michigan  Cent.  R.  Co.,  200  Fed.  537, 
118  C.  C.  A.  627,  holding  railroad  negligent  in  failing  to  ring  bell  at 
crossing;  Roberts  v.  Chicago  etc.  Ry.  Co.,  195  Fed.  260,  115  C.  C.  A. 
230,  and  Baltimore  etc.  R.  Co.  v.  O  'Neill,  186  Fed.  16,  108  C.  C.  A.  115, 
both  holding  question  of  contributory  negligence  is  for  jury;  Chicago 
etc.  Ry.  Co.  v.  Smith,  141  Fed.  931,  73  C.  C.  A.  164,  one  about  to  cross 
railroad  track  must  vigilantly  exercise  faculties  of  sight  and  hearing 
at  sufficiently  short  distance;  Chesapeake  etc.  Ry.  Co.  v.  King,  99  Fed. 
256,  40  C.  C.  A.  432,  holding  where  passenger  alighted  at  station  and 
crossed  tracks  in  rear  of  train  to  reach  street  and  was  struck  by  freight 
train  on  other  track,  questions  as  to  contributory  negligence  and  whether 
or  not  he  was  still  a  passenger  are  for  jury;  Nichols  v.  Chicago  etc.  Ry. 
Co.,  44  Colo.  509,  98  Pac.  812,  holding  railroad  negligent  in  running 
over  crossing  at  excessive  speed;  Grace  v.  Minneapolis  etc.  R.  Co.,  153 
Iowa,  425, 133  N.  W.  675,  holding  rule  is  not  applicable  only  to  highway 
crossings ;  Gahagan  v.  Boston  etc.  R.  R.  Co.,  70  N.  H.  447,  50  Atl.  150,  up- 
holding direction  of  verdict  for  defendant  where  plaintiff  struck  by  engine 
in  broad  daylight  at  crossing  for  pedestrians  where  view  was  unobstructed, 
and  he  failed  to  stop,  look  or  listen;  Kunkel  v.  Minneapolis  etc.  Ry.  Co., 
18  N.  D.  383,  121  N.  W.  836,  holding  law  presumes  that  person  looked 
before  crossing  tracks;  Hauff  &  Stormo  v.  South  Dakota  etc.  Ry.  Co., 
34  S.  D.  195,  147  N.  W.  990,  holding  findings  on  question  of  ringing 
of  bell  will  not  be  disturbed  on  appeal;  Wilkinson  v.  Oregon  Short  Line 
R.  Co.,  35  Utah,  127,  99  Pac.  472,  holding  one  guilty  of  not  looking 
was  negligent  as  matter  of  law;  Illinois  Cent.  R.  Co.  v.  Jones,  95  Fed. 
379,  37  C.  C.  A.  106,  whether  driver  should  have  stopped  where  view 
of  track  was  obstructed  is  for  jury ;  Norton  v.  North  Carolina  R.  R.  Co., 
122  N.  C.  932,  29  S.  E.  893,  railroad's  right  of  way  is  conditioned  on 
care;  dissenting  opinion  in  Cooper  v.  Seaboard  Air-Line  R.  R.  Co.,  140 
N.  C.  226,  52  S.  E.  938,  majority  holding  plaintiff's  intestate  guilty  of 
contributory  negligence  in  failing  to  look  and  listen  at  railroad  crossing. 

Distinguished  in  dissenting  opinion  in  St.  Louis  etc.  R.  Co.  v.  Cundieff, 
171  Fed.  333,  336,  96  C.  C.  A.  211,  majority  holding  party  failing  to  look 
before  crossing  tracks  cannot  recover  for  injury;  dissenting  opinion  in 
Hutson  v.  Southern  California  Ry.  Co.,  150  Cal.  707,  89  Pac.  1096, 
majority  holding  party  cannot  assume  that  railroad  will  not  cross  in 
negligent  manner. 

Omission  of  instructions  on  measure  of  damages  is  not  error,  if  not  re- 
quested, and  those  given,  correct. 
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Approved  in  Texas  &  P.  Ry.  Co.  v.  Coutourie,  135  Fed.  475,  68 
C.  C.  A.  177,  instructions  requested  though  correct,  better  refused  if 
ground  covered  in  general  charge;  American  Bonding  &  Trust  Co.  ?.  Bal- 
timore etc.  R.  R.  Co.,  124  Fed.  892,  60  C.  C.  A.  52,  applying  rule  to 
instruction  on  allowance  of  interest  in  action  on  guaranty  bond;  Cass 
County  v.  Gibson,  107  Fed.  367,  46  C.  C.  A.  341,  holding,  in  action  for 
labor  and  materials,  objection  to  instruction  that  it  was  not  sufficiently 
full  cannot  be  sustained  on  appeal  where  further  instructions  not  re- 
quested ;  McDermott  v.  Severe,  25  App.  D.  C.  290,  holding  general  ob- 
jection to  instruction  is  not  sufficient. 

166  17.  S.  617-620,  41  L.  Ed.  1136,  17  Sup.  Ot.  707,  TEXAS  ETC.  BY.  00.  T. 
BARRETT. 

Removal  petition  alleging  that  defendant  company  is  chartered  by 
Congress  is  sufficient. 

Approved  in  Matter  of  Dunn,  212  U.  S.  387,  53  L.  Ed.  563,  29  Sup.  Ct. 
299,  holding  court  will  judicially  notice  that  Texas-Pacific  railroad  is 
organized  under  act  of  Congress;  Greer  v.  Texas  etc.  Ry.  Co.,  17  Tex. 
Civ.  App.  360,  42  S.  W.  1040,  though  complaint  allege  defendant  char- 
tered by  State. 

Railroad  most  use  ordinary  care  to  furnish  safe  machinery  to  em- 
ployees. 

Approved  in  Armour  &  Co.  v.  Russell,  144  Fed.  615,  6  L.  R.  A.  (N.  S.) 
602,  75  C.  C.  A.  416,  employee's  duty  simply  to  use  reasonable  care  to 
provide  safe  tools  and  places  to  work;  Illinois  Cent.  R.  Co.  v.  Coughlin, 
132  Fed.  802,  65  C.  C.  A.  101,  railroad  company  not  responsible  for 
latent  defect  in  not  fastening  hand-hold  to  car;  Chambers  v.  American 
Tin  Plate  Co.,  129  Fed.  564,  64  C.  C.  A.  129,  where  defendant  furnished 
insufficient  scaffolding  for  bricklayers;  Westinghouse  etc.  Mfg.  Co.  v. 
Heimlich,  127  Fed.  93,  62  C.  C.  A.  92,  holding  where  defendant  pur- 
chased derrick  chain  from  reputable  chainmaker,  who  represented  it  to 
be  of  highest  quality  and  tested,  and  it  broke  because  of  crystallization 
of  iron,  causing  death  of  employee,  defendant  not  liable;  Swenson  v. 
Bender,  114  Fed.  7,  51  C.  C.  A.  627,  applying  rule  where  servant  injured 
by  caving-in  of  tunnel  where  he  was  working  and  which  was  insufficiently 
timbered ;  New  Orleans  etc.  R.  R.  Co.  v.  Clements,  100  Fed.  422,  40 
C.  C.  A.  465,  holding  railroad  liable  where  night  foreman  while  climbing 
on  moving  cars  to  loosen  brakes  grabbed  brake-wheel  from  which  nut 
was  missing  without  his  knowledge,  and  was  injured  by  reason  of  wheel 
coming  off;  Parry  Mfg.  Co.  v.  Eaton,  41  Ind.  App.  91,  83  N.  E.  513, 
holding  employer  liable  where  injury  resulted  from  negligent  fixing  of 
contrivance. 
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* 

Defect  in  boiler  being  known  to  railroad  employees  required  to  repair 
same,  their  negligence  is  imputable  to  company  in  suit  for  injury  to  em- 
ployee by  explosion. 

Approved  in  Alpha  Portland  Cement  Co.  v.  Curzi,  211  Fed.  584,  128 
C.  C.~~A.  180,  holding  employer  negligent  in  not  properly  warning  minor 
employee;  Regan  v.  Parker- Washington  Co.,  205  Fed.  704,  705,  L.  R.  A. 
1915F,  810,  123  C.  C.  A.  648,  holding  master  liable  in  sending  employees 
in  unsafe  mine;  Manchester  v.  Landry,  199  Fed.  885,  118  C.  C.  A.  330, 
holding  master  liable  in  furnishing  defective  hook;  Montbriand  v.  Chi- 
cago etc.  Ry.  Co.,  191  Fed.  990,  992,  holding  railroad  must  be  shown  to 
have  known  of  defective  brake;  New  York  etc.  R.  Co.  v.  O'Leary,  93 
Fed.  741,  35  C.  C.  A.  562,  neglect  of  agent  as  to  safety  of  machinery  is 
neglect  of  principal;  Shaw  v.  Hyland  Park  Mfg.  Co.,  143  N.  C.  134, 
55  S.  E.  434,  holding  evidence  showed  gangway  to  be  in  defective  con- 
dition ;  Lincoln  v.  Central  Vermont  Ry.  Co.,  82  Vt.  193, 187  Am.  St.  Rep. 
998,  72  Atl.  824,  holding  railroad  liable  where  employee  failed  to  repair 
defective  track ;  Kiley  v.  Rutland  R.  Co.,  80  Vt.  546,  13  Ann.  Gas.  269, 
68  Atl.  717,  holding  master  liable  for  maintaining  defective  ladder  on 
train. 

Distinguished  in  American  Car  etc.  Co.  v.  Barry,  195  Fed.  922,  115 
C.  C.  A.  607,  and  Moit  v.  Illinois  Cent.  R.  Co.,  153  Fed.  356,  357,  82 
C.  C.  A.  430,  both  holding  railroad  not  liable  for  negligence  of  employees 
in  jacking  up  car. 

Liability  of  a  master  to  his  servant  for  injuries  resulting  from  de- 
fective machinery  and  appliances.  Note,  98  Am.  St.  Rep.  292, 
322. 

Steam.    Note,  Ann.  Oas.  1915D,  851. 

Knowledge  as  element  of  employer's  liability.  Note,  41  L.  R,  A. 
87,  88,  116. 

What  is  ordinary  care,  defined. 
Approved  in  Lucid  v.  E.  T.  Du  Pont  de  Nemours  Powder  Co.,  199  Fed. 
379,  118  C.  C.  A.  61,  holding  railroad  guilty  of  negligence  in  storing 
up  dynamite;  Chicago  etc.  Ry.  Co.  v.  Minneapolis  etc.  Ry.  Co.,  176  Fed. 
242,  20  Ann.  Oas.  1200,  100  C.  C.  A.  41,  and  Lake  v.  Shenango  Furnace 
Co.,  160  Fed.  895, 88  C.  C.  A.  69,  both  holding  evidence  of  customary  prac- 
tice is  admissible  to  show  ordinary  care ;  Chicago  Great  Western  Ry.  Co. 
v.  Egan,  159  Fed.  45,  86  C.  C.  A.  230,  holding  question  of  negligence 
of  conductor  was  one  for  jury;  Shandrew  v.  Chicago  etc.  Ry.  Co.,  142 
Fed.  324,  327,  73  C.  C.  A.  430,  tests  of  machinery  ordinarily  used  on 
prudently  conducted  railroads,  sufficient;  Southern  Pac.  Co.  v.  Hetzer, 
135  Fed.  283,  1  L.  R.  A,  (N.  S.)  288,  68  C.  C.  A.  26,  not  such  care  as 
prudent  man  would  use  if  want  of  it  endangered  his  own  person,  but 
such  as  prudent  railway  men  commonly  use;  Simpson's  Patent  Dry-Dock 
Co.  v.  Atlantic  etc.  S.  S.  Co.,  108  Fed.  425,  47  C.  C.  A.  443,  applying 
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rule  in  libel  against  dock  company  for  damages  for  injury  to  steamer 
from  falling  while  being  docked ;  Ultima  Thule  etc.  Ry.  Co.  v.  Calhoun, 
83  Ark.  323,  103  S.  W.  727,  holding  evidence  must  show  boiler  satisfied 
all  prudent  tests;  Deligny  v.  Tate  Furniture  Co.,  170  N.  C.  203,  86 
S.  E.  987,  holding  jury  must  decide  whether  master  furnished  defective 
appliance;  Heckman  v.  Evenson,  7  N.  D.  178,  73  N.  W.  429,  where  rea- 
sonable men  might  differ,  question  is  for  jury. 

Employee  suing  for  injury  by  boiler  explosion  has  burden  of  proving  it 
due  to  claimed  defects. 

Approved  in  Veith  v.  Hope  Salt  etc.  Co.,  51  W.  Va.  99,  41  S.  E.  189, 
reaffirming  rule;  Looney  v.  Metropolitan  R.  R.  Co.,  200  U.  S.  486,  50 
L.  Ed.  568,  26  Sup.  Ct.  303,  mere  proof  of  defect  in  insulation  insuffi- 
cient ;  Patton  v.  Texas  etc.  R.  R.  Co.,  179  U.  S.  663,  45  L.  Ed.  364,  21 
Sup.  Ct.  277,  holding  railroad  not  liable  for  injuries  to  fireman  caused 
by  loose  bolt  on  step  which  had  been  inspected;  American  Locomotive 
Co.  v.  White,  205  Fed.  264,  123  C.  C.  A.  464,  holding  injured  party  may 
show  that  master  did  not  employ  customary  method;  Canadian  North- 
ern Ry.  Co.  v.  Senske,  201  Fed.  645,  646,  120  C.  C.  A.  65,  holding  it 
must  be  shown  that  handhold  was  in  defective  condition;  Midland  Val- 
ley R.  Co.  v.  Fulgham,  181  Fed.  94,  104  C.  C.  A.  151,  holding  jury  cannot 
presume  that  coupler  on  train  was  defective;  Patton  v.  Illinois  Cent. 
R.  Co.,  179  Fed.  533,  534,  applying  rule  where  injury  resulted  from  de- 
fective rung  in  ladder;  Cyborowski  v.  Kinsman  Transit  Co.,  179  Fed. 
444,  102  C.  C.  A.  586,  Jiolding  stevedore  must  show  that  trim-board  was 
left  in  unsafe  position;  Winters  v.  Baltimore  etc.  R.  Co.,  177  Fed.  48, 
100  C.  C.  A.  462,  applying  rule  where  defective  condition  of  track  was 
alleged;  Beardsley  v.  Howard  &  Bullough  etc.  Mach.  Co.,  176  Fed.  622, 
applying  rule  where  injury  resulted  from  defective  emery- wheel;  Mis- 
souri etc.  Ry.  Co.  v.  Foreman,  174  Fed.  381,  98  C.  C.  A.  281,  holding 
plaintiff  must  show  accident  resulted  from  defective  air-brake ;  Nebraska 
Bridge  Supply  etc.  Co.  v.  Jeffrey,  169  Fed.  611,  95  C.  C.  A.  137,  hold- 
ing fact  that  rope  broke  does  not  prove  that  it  was  defective;  Jcfferys 
v.  Nebraska  Bridge  Supply  etc.  Co.,  157  Fed.  933,  applying  rule  where 
injury  resulted  from  defective  rope;  Carnegie  Steel  Co.  v.  Byers,  149 
Fed.  669,  673,  8  L.  R.  A.  (N.  S.)  677,  82  C.  C.  A.  115,  defect  must 
have  been  known  to  employer  sufficient  time  to  have  enabled  him  t° 
repair  it ;  Shandrew  v.  Chicago  etc.  Ry.  Co.,  142  Fed.  323,  73  C.  C.  A. 
430,  railroad  not  liable  for  injury  to  brakeman  from  bursting  air-brake 
hose,  where  no  proof  that  it  did  not  provide  suitable  inspection;  North- 
ern Pac.  Ry.  Co.  v.  Dixon,  139  Fed.  740,  71  C.  C.  A.  555,  finding  that 
accident  happened  and  servant  injured  not  at  fault,  insufficient;  Illinois 
etc.  R.  Co.  v.  Coughlin,  132  Fed.  803,  65  C.  C.  A.  101,  not  sufficient  that 
accident  may  have  been  caused  by  defective  appliance;  Chicago  etc. 
Ry.  Co..  v.  O'Brien,  132  Fed:  597,  67  C.  C.  A.  421,  fact  of  accident  no 
evidence    of    defendants'    negligence;    Westinghouse  etc.  Mfg.  Co.  v. 
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Heimlich,  127  Fed.  95,  62  C.  C.  A.  92,  holding  where  defendant  brought 
derrick  chain  from  reputable  chainmaker  who  represented  it  to  be  of 
highest  quality  and  tested,  and  it  broke  because  of  crystallization  of 
iron,  causing  death  of  employee,  defendant  not  liable;  Mountain  Cop- 
per Co.  v.  Van  Buren,  123  Fed.  62,  59  C.  C.  A.  279,  holding  in  action 
for  death  of  employee  by  caving-in  of  mine,  burden  of  proving  negli- 
gence on  part  of  defendant  is  on  plaintiff;  O'Connell  v.  Pennsylvania 
Co.,  118  Fed.  993,  55  C.  C.  A.  483,  applying  rule  in  action  by  switchman 
for  injuries  sustained  by  defective  step  on  car;  Brady  v.  Western 
Union  Tel.  Co.,  113  Fed.  910,  51  C.  C.  A.  539,  applying  rule  where 
lineman  injured  by  reason  of  incompetency  of  fellow-servant,  which 
was  known  to  foreman;  In  re  California  Nav.  &  Imp.  Co.,  110  Fed.  674, 
applying  rule  where  steam-drum  on  steamer  burst  and  killed  fireman; 
Whitney  v.  New  York  etc.  R.  R.  Co.,  102  Fed.  852,  50  L.  R.  A.  615,  43 
C.  C.  A.  19,  applying  rule  in  action  by  employee  injured,  while  using 
pass  on  trip  not  connected  with  his  work;  The  An  aces,  87  Fed.  569, 
and  Flippin  v.  Kimball,  87  Fed.  260,  31  C.  C.  A.  282,  proof  of  fellow- 
servant's  negligence  is  insufficient;  Bishop  v.  Brown,  14  Colo.  App.  548, 

61  Pac.  55,  holding  mere  fact  of  explosion  of  steam  boiler  does  not 
raise  presumption  of  negligence;  Sprow  v.  Staples,  38  App.  D.  C.  227, 
holding  employee  must  show  master  failed  to  inspect  boilers;  Louisville 
etc.  R.  Co.  v.  Mink,  168  Ky.  396,  182  S.  W.  189,  holding  employee  must 
show  company  liable  in  allowing  telephone  crossing  to  hang  exceptionally 
low;  Beunk  v.  Vallejo  City  Desk  Co.,  133  Mich.  446,  95  N.  W.  550, 
reasonable  care  only  necessary  to  provide  safe  boiler  and  keep  it  in 
good  condition ;  Klebe  v.  Parker  Distilling  Co.,  207  Mo.  490,  13  L.  R.  A. 
(N.  S.)  140,  105  S.  W.  1060,  applying  rule  where  injury  resulted  from 
defective  elevator;  West  v.  Brevard  Tanning  Co.,  154  N.  C.  48, 
69  S.  E.  689,  holding  jury  must  decide  whether  employer  furnished 
safe  place  to  work;  Cotton  v.  North  Carolina  R.  Co.,  149  N.  C.  231, 

62  S.  E.  1095,  applying  rule  where  injury  resulted  from  wheel  falling 
off  truck;  Dwatley  v.  Inman,  42  Or.  341,  70  Pac.  530,  holding  breaking 
of  pulley  connected  with  machine  at  which  injured  employee  was  work- 
ing does  not  justify  inference  that  master  was  negligent;  Edgens  v. 
Gaffney  Mfg.  Co.,  69  S.  C.  530,  48  S.  E.  538,  mere  breaking  of  machinery 
does  not  raise  presumption  of  negligence;  Galveston  etc.  Ry.  Co.  v. 
Garven,  50  Tex.  Civ.  248,  109  S.  W.  427,  holding  evidence  did  not  show 
that  boiler  was  of  inferior  construction;  Hanley  v.  West  Virginia  etc. 
Ry.  Co.,  59  W.  Va.  430,  53  S.  E.  629,  holding  negligence  will  not  be 
presumed  from  explosion  of  boiler;  Acme  Cement  Plaster  Co.  v.  West- 
man,  20  Wyo.  157,  122  Pac.  92,  1  N.  C.  C.  A.  413,  holding  employee 
must  show  posts  were  not  sufficiently  supported;  dissenting  opinion  in 
Woodruff  v.  Yazoo  etc.  R.  Co.,  222  Fed.  32,  137  C.  C.  A.  567,  majority 
holding  law  decided  on  writ  of  error  cannot  be  reviewed  oh  subsequent 
writ. 
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Distinguished  in  Cincinnati  etc.  Ry.  Co.  v.  South  Fork  Coal  Co., 
139  Fed.  536,  1LR.A.  (N.  S.)  538,  71  C.  C.  A.  316,  negligence  pre- 
sumed where  plaintiff's  lumber  destroyed  by  fire  originating  from  colli- 
sion of  two  of  plaintiff's  locomotives;  Texas  etc.  Ry.  Co.  v.  Reagan, 
118  Fed.  817,  55  C.  C.  A.  427,  holding  where  in  action  for  death  of  fire- 
man in  railroad  collision  defendant  charged  contributory  negligence  on 
part  of  fireman  in  failing  to  give  engineer  proper  signal  and  that  such 
failure  caused  collision,  burden  of  proof  was  on  defendant;  Bradford 
Glycerine  Co.  v.  Kisser,  113  Fed.  897,  51  C.  C.  A.  524,  holding  where  in 
action  by  servant  for  injuries  caused  by  explosion  of  nitro-glycerine 
made  by  defendant,  it  was  shown  that  nitro-glycerine  exploded  spon- 
taneously, and  there  was  evidence  that  if  pure  and  properly  made  it 
would  not  explode,  but  that  it  would  if  impure,  it  was  not  error  to 
charge  that  if  jury  found  such  to  be  fact,  then  presumption  of  imparity 
arose  from  fact  of  explosion. 

Presumption  of  negligence  from  the  happening  of  an-  accident  caus- 
ing personal  injuries.    Note,  113  Am.  St.  Rep.  1008,  1016. 

Burden  of  proof  as  to  contributory  negligence.    Note,  33  L.  R.  A 
(N.  S.)  1158. 

Character  of  act  causing  injury  as  determining  vice-principalship. 
Note,  54  L.  R.  A.  79,  102. 

Applicability  of  fellow-servant  rule  as  between  trainmen  and  other 
railway  employees.    Note,  52  L.  R.  A.  (N.  S.)  1096. 

166  XT.  S.  620-637,  41  L  El  1139,  17  Sup.  Ot.  671,  NORTHERN  PAC.  B.  B. 
CO.  Y.  SANDERS. 

Filings  on  land  of  disputed  nature,  as  mineral,  are  "claims"  within 
exceptions  from  Northern  Pacific  land  grant  of  1864,  though  now  proven  to 
be  nonmlneraL 

Approved  in  Hewitt  v.  Schultzj  180  U.  S.  146,  45  L.  Ed.  468,  21  Sup. 
Ct.  311,  reaffirming  rule ;  Northern  Pacific  Ry.  Co.  v.  Trodick,  221  U.  S. 
213,  55  L.  Ed.  708,  31  Sup.  Ct.  607,  holding  land  actually  occupied  by 
settler  did  not  pass  under  grant  to  Northern  Pacific  Railroad ;  Sjoli  v. 
Dreschel,  199  U.  S.  566,  50  L.  Ed.  312,  26  Sup.  Ct.  154,  Secretary  of 
Interior  has  no  authority  to  withdraw  lands  within  indemnity  limits  not 
previously  selected ;  McMichael  v.  Murphy,  197  U.  S.  311,  49  L.  Ed.  769, 
25  Sup.  Ct.  460,  uncanceled  homestead  entry  by  one  disqualified  prevents 
initiation  of  homestead  by  another ;  United  States  v.  Northern  Pac.  R-. 
Co.,  193  U.  S.  6,  48  L.  Ed.  594,  24  Sup.  Ct.  330,  land  not  taken  oat  of 
disposition  of  Congress  until  line  definitely  located  by  maps  duly  filed: 
Nelson  v.  Northern  Pac.  Ry.  Co.,  188  U.  S.  117,  120,  47  L.  Ed.  410,  23 
Sup.  Ct.  305,  holding  one  occupying  land  as  homestead  after  fixing 
general  route  of  Northern  Pacific  but  prior  to  definite  location  of  route, 
whose  application  to  enter  it  as  homestead  after  its  survey  was  rejected, 
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had  title  confirmed  by  Act  of  May  14, 1880,  c.  89,  §  3 ;  Tarpey  v.  Madsen, 
178  U.  S.  226,  44  L.  Ed.  1047,  20  Sup.  Ct.  853,  holding  where  original 
entryman  abandons  tract  entered  by  him,  and  it  comes  within  limits  of 
grant  to  railroad,  third  party  coming  in  after  lapse  of  many  years 
and  setting  np  title  of  that  entryman  has  no  equitable  rights;  United 
States  v.  Oregon  etc.  R.  R.  Co.,  176  U.  S.  43,  44,  47,  44  L.  Ed.  366, 
366,  20  Sup.  Ct.  266,  holding  lands  within  limits  of  Northern  Pacific 
grant  of  1866,  which  had  not  been  earned  by  such  road,  were  property 
patented  to  Oregon  Central  under  its  grant ;  Menotte  v.  Dillon,  167  U.  S. 
720,  42  L.  Ed.  339,  17  Sup.  Ct.  951,  construing  railroad  grants  of  1862, 
1854;  Northern  Pac.  R.  R.  Co.  v.  Musser-Sauntry  Land  etc.  Mfg.  Co., 
168  U.  S.  609,  42  L.  Ed.  598,  18  Sup.  Ct.  207,  withdrawal  under  State 
grant  excluded  lands  from  Northern  Pacific  grant;  George  v.  Riddle,  94 
Fed.  692,  693,  where  department  wrongfully  canceled  prior  entry; 
Northern  Pac.  Ry.  Co.  v.  McCormick,  94  Fed.  937,  940,  942,  36  C.  C.  A. 
560  (see  dissenting  opinion  in  94  Fed.  944,  36  C.  C.  A.  560,  affirming  89 
Fed.  662),  right  of  pre-emption  continues  till  filing  of  route  map;  Moore 
v..  Cormode,  20  Wash.  313,  55  Pac.  219,  pre-emption  rights  continue  till 
actual. selection  by  railroad;  Northern  Pac.  Ry.  Co.  v.  Wismer,  230  Fed. 
594,  holding  Indian  land  did  not  pass  under  grant  to  railroad;  Oregon 
etc.  R.  Co.  v.  United  States,  148  Fed.  606,  78  C.  C.  A.  375,  uncanceled 
homestead  and  pre-emption  claims  within  primary  limits  as  fixed  by 
definite  location  did  not  pass;  Eastern  Oregon  Land  Co.  v.  Brosnan, 
147  Fed.  813,  land  merely  occupied  by  settler  not  "appropriated"  within 
act  granting  land  to  State  for  military  road;  Northern  Lumber  Co.  v. 
O'Brien,  139  Fed.  620,  71  C.  C.  A.  598,  land  withdrawn  from  entry  prior 
to  definite  location,  in  order  to  satisfy  railroad  land  grant,  is  not  public 
land;  United  States  v.  Oregon  etc.  R.  Co.,  133  Fed.  957,  railroad  land 
grant  does  not  attach  to  lands  homesteaded  between  filing  of  map  of 
definite  location  and  its  approval ;  McCune  v.  Essig,  118  Fed.  280,  holding 
patent  issued  to  widow  homesteader  upon  her  making  final  proof  in 
accordance  with  provision  of  homestead  law  conveys  land  to  her  ab- 
solutely, and  no  interest  passes  by  inheritance  to  children  of  husband; 
Southern  Pac.  R.  R.  Co.  v.  United  States,  109  Fed.  922,  48  C.  C.  A.  712, 
holding  line  of  Texas  Pacific  never  definitely  fixed  in  California  between 
Yuma  and  San  Diego,  so  as  to  give  that  company  title  to  lands  adjacent 
thereto  under  grant  of  1871,  so  as  to  prevent  lands  from  passing  to 
Southern  Pacific;  United  States  v.  Northern  Pac.  R.  R.  Co.,  103  Fed.  390, 
holding  fact  that  certain  lands  had  been  filed  up  in  land  office  before 
railroad  definitely  fixed  opposite  thereto  is  not  sufficient  to  include  them 
in  lands  excepted  from  Northern  Pacific  grant  of  1864,  if  proof  of 
occupancy  of  and  payment  for  said  lands  not  made  within  thirty  days 
after  date  of  such  filing;  Murray  v.  Polglase,  23  Mont.  419,  59  Pac.  443, 
holding  entryman  of  mining  claim  who  makes  final  entry  thereof  and 
obtains  receiver's  receipt  therefor,  showing  he  is  entitled  to  a  patent, 
XVII— 66 
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is  not  relieved  from  doing  annual  representation  work  where  receipt 
obtained  by  fraud ;  Wenberg  v.  Gibbs  Township,  31  N.  D.  51, 153  N.  W. 
441,  holding  grant  did  not  apply  to  previous  interests  granted  to  public; 
Northern  Pac.  Ry.  Co.  v.  Nelson,  22  Wash.  534,  61  Pac.  707,  holding 
act  of  Congress  of  July  2,  1864,  authorizing  withdrawal  from  sale  or 
entry  of  certain  public  lands  along  Northern  Pacific  excludes  such  lands 
from  operation  of  homestead  law;  dissenting  opinion  in  Weyerhaeuser 
v.  Hoyt,  219  U.  S.  410,  55  L.  Ed.  274,  31  Sup.  Ct.  300,  majority  holding 
land  within  grant  to  Northern  Pacific  not  subject  to  entry  in  interim 
between  filing  and  approval  of  location. 

Distinguished  in  Northern  Pac.  Ry.  Co.  v.  De  Lacey,  174  U.  S.  635, 
43  L.  Ed.  1115,  19  Sup.  Ct.  796,  where  claim  had  expired  for  failure  to 
make  proof ;  dissenting  opinion  in  Nelson  v.  Northern  Pac.  Ry.  Co.,  188 
U.  S.  151,  152,  47  L.  Ed.  423,  424,  23  Sup.  Ct.  318,  majority  holding  one 
occupying  land  as  homestead  after  fixing  general  route  of  Northern  Paci- 
fic, but  prior  to  definite  location  of  route,  whose  application  to  enter  it  as 
homestead  after  its  survey  was  rejected,  had  title  confirmed  by  Act  of  May 
14,  1880,  c.  89,  §  3 ;  dissenting  opinion  in  Trodick  v.  Northern  Pac.  Ry. 
Co.,  164  Fed.  925,  90  C.  C.  A.  653,  majority  holding  land  actually 
occupied  by  settler  did  not  pass  under  grant  to  railroad. 

166  TJ.  S.  637-648,  41  I*.  Ed.  1145,  17  Sup.  Ct  713,  WHITNEY  ▼.  FOX. 

Exclusion  of  deposition  la  not  reversible  error  where  not  in  record,  to 
show  it  prejudicial. 

Approved  in  O'Keefe  v.  Dillenbeck,  15  Okl.  441,  83  Pac.  541,  rejection 
of  evidence  must  be  shown  injurious. 

Supreme  Court  will  follow  Utah  court  on  Utah  statute,  though  State 
where  originally  enacted  holds  contra. 

Approved  in  Rice  v.  Rigley,  7  Idaho,  130,  61  Pac.  295,  holding  under 
Rev.  Stats.,  §  5957,  subd.  3,  in  action  against  administrator  to  establish 
resulting  trust,  plaintiff  cannot  be  witness  as  to  matters  of  fact  occurring 
before  death  of  decedent ;  Rhea  v.  State,  63  Neb.  487,  88  N.  W.  798,  con- 
struing Criminal  Code,  §  3,  making  homicide  committed  in  perpetration 
or  attempt  to  perpetrate  rape,  arson,  robbery  or  burglary,  murder  in  first 
degree. 

Construction  of  adopted  statute.    Note,  1  Ann.  Gas.  147. 

Equity  will  sometimes  refuse  relief  In  shorter  time  than  statute  pre- 
scribes if  delay  unexplained  and  prejudicial. 

Approved  in  Penn  Mut.  Life  Ins.  Co.  v.  Austin,  168  U.  S.  697,  42 
L.  Ed.  631,  18  Sup.  Ct.  228,  or  where  rights  of  third  parties  have  in- 
tervened ;  In  re  Casey,  195  Fed.  329,  holding  laches  depends  on  particular 
circumstances ;  Just  v.  Idaho  Canal  etc.  Co.,  16  Idaho,  653,  183  Am.  St. 
Rep.  140,  102  Pac.  385,  holding  rule  of  laches  will  not  be  applied  where 
delay  has  not  affected  change;  Delmore  v.  Long,  35  Mont.  152,  88  Pa*- 
781,  holding  action  for  relief  on  ground  of  fraud  must  be  commenced 
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within'  two  years;  Patterson  v.  Hewitt,  11  N.  M.  23,  55  L.  R.  A.  658, 
66  Pac.  558,  eight  years'  delay  to  sue  for  mine  which  had  become 
valuable  through  expenditures  of  co-owners;  Stewart  v.  Yesler  Estate, 
46  Wash.  266,  89  Pac.  708,  holding  conveyance  of  land  would  not  be 
decreed  after  delay  of  seventeen  years. 

Distinguished  in  Wabash  Ry.  Co.  v.  Lumley,  96  Fed.  774,  37  C.  C.  A. 
584,  reforming  release,  notwithstanding  delay  where  reasonable  excuse 
exists. 

Laches  defeating  relief  after  repudiation  of  express  trust.    Note, 
5LR.A.  (N.  S.)  986. 

166  17.  S.  648,  41  L.  Ed.  1149,  17  Sop.  Ok  709,  WOOD  T.  FOX. 
Not  cited. 

166  U.  S.  648-660,  41  L.  Ed.  1149,  17  Sup.  Ct  1003,  OXLEY  STAVE  OO.  T. 
BUTLER  COUNTY. 

Supreme  Court  cannot  review  State  decision  denying  Federal  right, 
unless  it  was  set  up  or  claimed.  f 

Approved  in  Hurlbert  v.  Chicago,  202  U.  S.  281,  50  L.  Ed.  1028,  26 
Sup.  Ct.  617,  Seale  v.  Georgia,  201  U.  S.  642,  50  L.  Ed.  902,  26  Sup.  Ct. 
763,  Robinson  v.  Wingate,  198  U.  S.  580,  49  L.  Ed.  1171,  25 
Sup.  Ct.  801,  Chicago  etc.  R.  R.  Co.  v.  Newell,  198  U.  S.  579,  49 
L.  Ed.  1171,  25  Sup.  Ct.  801,  Chicago  etc.  Ry.  Co.  v.  McGuire,  196 
U.  S.  131,  49  L.  Ed.  416,  25  Sup.  Ct.  200,  Harding  v.  Illinois,  196  U.  S. 
86,  49  L.  Ed.  397,  25  Sup.  Ct.  176,  Herold  v.  Frank,  191  U.  S.  559, 
48  L.  Ed.  302,  24  Sup.  Ct.  844,  Rodley  v.  People  of  California, 
183  U.  S.  694,  46  L.  Ed.  393,  22  Sup.  Ct.  934,  Capital  City  Dairy 
v.  Ohio,  183  U.  S.  248,  46  L.  Ed.  176,  22  Sup.  Ct.  124,  Eastern  Build- 
ing &  Loan  Assn.  v.  Welling,  181  U.  S.  49,  45  L.  Ed.  471,  21  Sup. 
Ct.  532,  Harkins  v.  City  of  Ashville,  180  U.  S.  635,  45  L.  Ed.  709,  21 
Sup.  Ct.  922,  Baltimore  etc.  Ry.  Co.  v.  Mayor  etc.  of  Baltimore,  179 
U.  S.  681,  45  L.  Ed.  384,  21  Sup.  Ct.  918,  Henkel  v.  Cincinnati,  177  U.  S. 
171,  44  L.  Ed.  721,  20  Sup.  Ct.  573,  Shewalter  v.  Missouri  Pac.  Ry.  Co., 
152  Mo.  551,  54  S.  W.  226,  Louisville  etc.  R.  R.  Co.  v.  Louisville,  166 
tT.  S.  715,  41  L.  Ed.  1175,  17  Sup.  Ct.  727,  Levy  v.  Superior  Court, 

167  U.  S.  177,  42  L.  Ed.  127,  17  Sup.  Ct.  770,  Muse  v.  Arlington  Hotel  Co., 

168  U.  S.  435,  42  L.  Ed.  533,  18  Sup.  Ct.  Ill,  Baldwin  v.  County  Commrs. 
of  Washington,  168  U.  S.  705,  42  L.  Ed.  1213, 18  Sup.  Ct.  939,  Chappell  v. 
Stewart,  169  U.  S.  733,  42  L.  Ed.  1215,  18  Sup.  Ct.  940,  Fenwick  Hall 
Co.  v.  Old  Saybrook,  169  U.  S.  734,  42  L.  Ed.  1215,  18  Sup.  Ct.  942, 
Kipley  v.  Illinois,  170  U.  S.  187,  42  L.  Ed.  1001,  18  Sup.  Ct.  551,  Tomp- 
kins v.  Cooper,  170  U.  S.  703,  42  L.  Ed.  1217,  18  Sup.  Ct.  947,  Ross  v. 
King,  172  U.  S.  641,  43  L.  Ed.  1180,  19  Sup.  Ct.  879,  and  German  Ins. 
Co.  v.  First  Nat.  Bank,  173  U.  S.  702,  43  L.  Ed.  1185,  19  Sup.  Ct.  876, 
all  following  rule;  Green  Bay  etc.  Canal  Co.  v.  Patten  Paper  Co.,  172 
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U.  S.  67,  43  L.  Ed.  368,  19  Sup.  Ct.  100,  form  of  words  is  not  material; 
Dewey  v.  Des  Moines,  173  U.  S.  198,  43  L.  Ed.  666,  19  Sup.  Ct.  381, 
Citizens'  Sav.  Bank  v.  Owensboro,  173  U.  S.  643,  43  L.  Ed.  843, 19  Sup. 
Ct.  533,  and  Keokuk  etc.  Bridge  Co.  v.  Illinois,  175  U.  S.  634,  44  L.  Ed. 
314,  20  Sup.  Ct.  208,  refusing  to  consider  constitutional  questions  not 
raised  below;  Allen  v.  Portland,  35  Or.  457,  58  Pac.  520,  Vaughn  v. 
Wabash  R.  R.  Co.,  145  Mo.  61,  46  S.  W.  954,  and  James  v.  Mut.  Reserve 
Fund  Life  Assn.,  148  Mo.  19,  49  S.  W.  982,  constitutional  points  must 
be  raised  in  trial  court ;  Ash  v.  Independence,  145  Mo.  125,  46  S.  W.  750, 
and  must  be  specific ;  Cleveland  etc.  R.  R.  Co.  v.  Cleveland,  235  U.  S.  53, 
59  L.  Ed.  128,  35  Sup.  Ct.  21,  holding  certificate  of  highest  court  of 
State  will  not  impart  Federal  question  into  record;  Chesapeake  etc.  Ry. 
Co.  v.  McDonald,  214  U.  S.  193,  53  L.  Ed.  964,  29  Sup.  Ct.  546,  holding 
refusal  to  remove  cause  presents  no  Federal  question ;  Home  for  Incur- 
ables v.  City  of  New  York,  187  U.  S.  158,  47  L.  Ed.  119,  23  Sup.  Ct.  86, 
holding  certificate  of  State  chief  justice  not  made  while  case  was  before 
that  court  is  insufficient  to  give  Supreme  Court  jurisdiction  to  review 
State  decision ;  Kennard  v.  Nebraska,  186  U.  S.  307,  46  L.  Ed.  1176,  22 
Sup.  Ct.  881,  refusing  to  review  Nebraska  decision  that  Pawnee  reserva- 
tion lands  were  public  lands  within  section  12  of  Enabling  Act;  Swer- 
ingen.  v.  St.  Louis,  185  U.  S.  46,  46  L.  Ed.  799,  22  Sup.  Ct.  572,  denying 
existence  of  Federal  question  where  Missouri  court  decided  plaintiff 
not  entitled  to  alluvion  caused  by  recession  of  Mississippi  from  point 
where  it  flowed  at  time  his  predecessor  took  title  to  property  by  virtue 
of  government  patent ;  Missouri  etc.  R.  R.  Co.  v.  Elliott,  184  U.  S.  534, 
46  L.  Ed.  676,  22  Sup.  Ct.  448,  upholding  Federal  jurisdiction  where 
Missouri  court  necessarily  decided  that  Kansas  City  court  in  passing 
upon  claim  of  immunity  was  final  court  of  Missouri  where  such  question 
could  be  decided,  and  writ  of  error  ran  to  Kansas  City  Court  of  Appeals; 
Brothers  v.  Cunningham,  189  Fed.  888,  111  C.  C.  A.  146,  applying  rule 
where  no  objection  made  to  evidence  in  trial  court;  Hardwicke  v. 
Wurmser,  264  Mo.  142,  174  S.  W.  809,  holding  question  cannot  be  raised 
for  first  time  on  motion  for  rehearing;  Brown  v.  Missouri  etc.  Ry.  Co., 
175  Mo.  188,  74  S.  W.  974,  denying  Supreme  Court's  appellate  jurisdic- 
tion where  constitutional  question  not  raised  in  trial  court;  Ash  v.  In- 
dependence, 169  Mo.  80,  68  S.  W.  889,  holding  section  and  article  of 
Constitution  which  statute  violates  must  be  pointed  out  in  trial  court 
in  order  to  give  jurisdiction  to  Supreme  Court  on  appeal;  State  v. 
Raymond,  156  Mo.  118,  56  S.  W.  895,  holding  appeal  in  criminal  case 
otherwise  appealable  to  Court  of  Appeals,  and  by.  that  court  transferred 
to  Supreme  Court  on  ground  that  constitutional  question  is  involved, 
cannot  be  entertained  if  constitutional  question  not  raised  in  trial 
court ;  dissenting  opinion  in  City  of  Memphis  v.  Cumberland  TeL  4  Tel. 
Co.,  218  TJ.  S.  638,  54  L.  Ed.  1190,  31  Sup.  Ct.  115,  majority  holding  suit 
to  enjoin  enforcement  of  municipal  ordinance  does  not  raise  Federal 
question.    - 
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Distinguished  in  Columbia  Water-Power  Co.  v.  Columbia  Elee.  etc. 
Power  Co.,  172  U.  S.  488,  43  L.  Ed.  526,  19  Sup.  Ct.  252,  where  Federal 
question  appears  on  record  and  is  necessarily  involved;  Adkins  v.  Rich- 
mond, 98  Va.  93,  34  S.  E.  967,  holding  Supreme  Court's  jurisdiction 
affirmatively  appears  when  court  can  see  that  judgment  of  lower  court 
necessarily  involved  constitutionality  of  some  statute  or  ordinance,  or 
drew  in  question  some  constitutional  right. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  540,  541. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  R.  A. 
34,  35,  36. 

Revised  Statutes,  section  709,  requires  that  party  declare  in  terms  his 
reliance  on  Federal  treaty,  law,  etc. 

Approved  in  Speed  v.  McCarthy,  181  U.  S.  272,  45  L.  Ed.  858,  21  Sup. 
Ct.  615,  reaffirming  rule;  Mutual  Life  Ins.  Co.  v.  McGrew,  188  U.  S. 
308,  309,  47  L.  Ed.  485,  23  Sup.  Ct.  378,  379,  holding  Federal  question 
first  raised  in  State  appellate  court  is  too  late;  Mutual  Life  Ins.  Co.  v.* 
Kirchoff,  169  U.  S.  110,  42  L.  Ed.  680,  18  Sup.  Ct.  262,  Federal  question 
must  be  specially  set  up;  Allen  v.  Portland,  35  Or.  460,  58  Pac.  521, 
precise  words  are  not  material;  Shade  v.  Northern  Pac.  Ry.  Co.,  206 
Fed.  355,  holding  court  will  not  presume  case  within  Federal  jurisdic- 
tion ;  Moliter  v.  Wabash  R.  Co.,  180  Mo.  App.  92,  168  S.  W.  263,  holding 
Federal  question  may  be  raised  by  demurrer  to  evidence;  Koennecke  v. 
Seaboard  etc.  Ry.  Co.,  101  S.  C.  104,  85  S.  E.  375,  holding  evidence  may 
show  cause  of  action  to  be  based  on  Federal  right. 

Allegation  that  State  decree  was  against  person  who  had  no  notice 
does  not  specially  set  up  a  Federal  right. 

Approved  in  Mutual  Life  Ins.  Co.  v.  Kirchoff,  169  U.  S.  110,  42  L.  Ed. 
680,  18  Sup.  Ct.  262,  Federal  question  must  be  specially  set  up ;  Bump 
v.  Butler  Co.,  93  Fed.  298,  upholding  decree  based  on  service  of  surviving 
trustee;  McEldowney  v.  Card,  193  Fed.  482,  holding  fact  that  plaintiff, 
was  trustee  in  bankruptcy  does  not  give  rise  to  Federal  .jurisdiction. 

Miscellaneous.  Cited  in  Bowditch  v.  Jackson  Co.,  239  U.  S.  628,  60 
L.  Ed.  474,  36  Sup.  Ct.  164,  Kansas  City  Star  Co.  v.  Julian,  215  U.  S. 
590,  54  L.  Ed.  340,  30  Sup.  Ct.  406,  Baird  v.  Monroe,  207  U.  S.  580,  52 
L.  Ed.  349,  28  Sup.  Ct.  257,  and  White  Star  Min.  Co.  v.  Hultberg,  205 
U.  S.  541,  51  L.  Ed.  921,  27  Sup.  Ct.  794,  all  dismissing  for  want  of 
jurisdiction ;  Gale  v.  Southern  Building  etc.  Assn.,  117  Fed.  734,  holding 
bill  alleging  that  complainant  is  resident  or  lives  at  certain  place  does 
not  state  his  citizenship  necessary  to  give  Federal  court  jurisdiction. 
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166  V.  8.  661-672,  41  L.  Bd.  1154,  17  Sup.  Ot.  677,  IN  BE  CHAPMAN. 

Statute  should  receive  sensible  construction,  if  possible,  avoiding  un- 
just or  absurd  conclusion. 

Approved  in  Williams  v.  United  States  Fidelity  etc.  Co.,  236  U.  S.  555, 
59  L.  Ed.  716,  35  Sup.  Ct.  289,  holding  discharge  in  bankruptcy  acquits 
obligation  of  bankrupts  to  indemnify  surety  on  bond;  Whitfield  v. 
Aetna  Life  Ins.  Co.,  144  Fed.  360,  75  C.  C.  A.  358,  statute  abolishing  de- 
fense of  suicide  to  life  policy  does  not  prevent  classification  of  risks  if 
suicide  not  eliminated;  Birmingham  Ry.  etc.  Co.  v.  Green,  4  Ala.  App. 
420,  58  South.  802,  holding  law  providing  signals  to  be  given  by  en- 
gineers did  not  include  motormen  on  street-cars;  Lansburgh  v.  District 
of  Columbia,  11  App.  D.  C.  527,  528,  holding  act  prohibiting  gift  enter- 
prises included  issuance  of  trading  stamps ;  Elwell  v.  Comstock,  99  Minn. 
269,  9  Ann.  Gas.  270,  7L.KA.  (N.  S.).  621,  109  N.  W.  701,  holding 
legislature  may  authorize  use  of  voting-machines  at  elections. 
Rules  for  interpretation  of  statute.    Note,  14  E.  R.  O.  833. 

Revised  Statutes,  sections  102  and  104,  were  enacted  to  enforce  attend- 
ance of  witnesses  before  Congress,  and  are  valid. 

Approved  in  Sullivan  v.  Hill,  73  W.  Va.  53,  54,  Ann.  Gas.  1916B,  1115, 
79  S.  E.  672,  upholding  law  empowering  either  house  of  legislature  to 
enforce  obedience  to  process. 

Congress  may  pass  law  to  enforce  attendance  of  witnesses  and  compel 
disclosure  of  facts. 

Approved  in  Henry  v.  Henkel,  235  U.  S.  226,  59  L.  Ed.  205,  35  Sup. 
Ct.  54,  holding  habeas  corpus  will  not  release  one  held  in  custody  for 
refusal  to  testify  before  congressional  committee;  Interstate  Commerce 
Commission  v.  Harriman,  157  Fed.  439,  holding  Congress  may  require 
corporations  engaged  in  interstate  commerce  to  disclose  nature  of  trans- 
actions ;  Pierce  v.  United  States,  37  App.  D.  C.  589,  holding  attempt  to 
corrupt  juryman  constitutes  contempt  of  court;  Co-operative  Bldg.  etc. 
Assn.  v.  State,  156  Ind.  468,  60  N.  E.  148',  holding  constitutional  pro- 
vision against  unreasonable  searches  not  violated  by  Burns'  Rev.  Stats. 
1894,  §  8444,  giving  tax  officials  right  to  examine  books  and  papers  of 
taxpayers  for  purpose  of  listing  and  assessing  property ;  Iowa  Loan  etc. 
Co.  v.  District  Court,  149  Iowa,  71,  127  N.  W.  1116,  upholding  right  of 
court  to  compel  production  of  books  and  papers;  Finn  v.  Winneshiek 
Dist.  Court,  145  Iowa,  166,  123  N.  W.  1069,  holding  witness  may  be 
punished  for  contempt  for  refusal  to  answer  cross-interrogatories  to 
deposition;  In  re  Davis,  58  Kan.  380,  49  Pac.  163,  legislative  committee, 
investigating  bribery,  may  sit  after  legislature  adjourns;  State  v.  Sea- 
board etc.  Ry.  Co.,  169  N.  C.  305,  84  S.  E.  288,  holding  State  may 
require  express  company  to  keep  record  of  shipments  of  liquor;  Ex  p*1** 
Parker,  74  S.  C.  471,  473,  55  S.  E.  124,  125,  sustaining  power  of  leg*- 
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lative  committee  to  require  testimony;  Sabre  v.  Rutland  R.  Co.,  86  Vt. 
367,  Ann,  Oaa.  19150,  1269,  85  Atl.  702,  upholding  right  of  railroad  com- 
mission to  punish  witnesses  for  refusal  to  testify;  Ex  parte  Caldwell, 
61  W.  Va.  51,  11  Ann.  Oaa.  646,  10  L.  R.  A.  (N.  S.)  172,  55  S.  E.  911, 
holding  House  of  Delegates  has  no  power  to  raise  committee  of  investiga- 
tion; dissenting  opinion  in  Ex  parte  Wolters,  64  Tex.  Cr.  300,  303,  304, 
306,  Ann.  Gas.  1916B,  1071,  144  S.  W.  563,  565,  567,  majority  holding 
House  of  Repersentatives  investigating  election  fraud  might  inquire 
into  disbursement  of  campaign  fund. 

Distinguished  in  State  v.  Ryan,  182  Mo.  357,  81  S.  W.  437,  holding 
void  law  authorizing  State  board  of  arbitration  to  examine  witnesses  and 
making  courts  punish  for  contempt  witnesses  refusing  to  answer)  Ex 
parte  Wolters,  64  Tex.  Cr.  324,  329,  339, 144  S.  W.  575,  578,  583,  holding 
refusal  to  answer  questions  propounded  by  committee  cannot  be  pun- 
ished as  contempt. 

Power  of  legislature   or  legislative   committee   to   punish   witness 
for  contempt.    Note,  7  Ann.  Oaa.  877. 

Identity  of  offenses  in  a  plea  of  former  jeopardy.    Note,  92  Am.  St. 
Rep.  108. 

Right  to  convict  for  several  offenses  growing  out  of  same  facts. 
Note,  31  L.  R.  A.  (N.  S.)  711,  712. 

General  powers   and  privileges  of  investigating  committee.    Note, 
Ann.  Gas.  1916B,  1055,  1056,  1059. 

Effect  of  partial  invalidity  of  statute.    Note,  Ann.  Oaa.  1916D,  11. 

Miscellaneous.  Cited  in  In  re  Brodie,  128  Fed.  672,  63  C.  C.  A.  419, 
holding  where  sentence  of  court-martial  resolves  question  whether,  within 
meaning  of  Army  Regulations,  §  940,  as  qualified  by  footnote  in  court- 
martial  manual,  local  law  is  impossible  of  ascertainment,  sentence  is 
conclusive  thereon;  In  re  Huntley,  85  Fed.  889,  29  C.  C.  A.  468,  certified 
copies  of  records  are  sufficient  in  habeas  corpus. 

166  17.  S.  673-685,  41  L.  Ed.  1160,  17  Sup.  Ct.  696,  BALTIMORE  v.  BALTI- 
MORE TRUST  ETC.  00. 

Municipality's  direction  to  street  railroad  to  maintain  single  instead 
of  double  track  impairs  no  contract,  and  is  valid  exercise  of  police  power. 
Approved  in  Owensboro  v.  Cumberland  Tel.  &  Tel.  Co.,  230  U.  S.  73, 
75,  57  L.  Ed.  1396,  1397,  33  Sup.  Ct.  988,  holding  municipality  allowing 
phone  company  to  erect  poles  on  street  cannot  later  revoke  such  right; 
Wabash  R.  R.  Co.  v.  Defiance,  167  U.  S.  98,  42  L.  Ed.  92,  17  Sup.  Ct. 
752,  where,  after  railroad  erected  bridges,  city  changed  grade  of  street 
crossing;  Board  etc.  of  Morristown  v.  East  Tennessee  Tel.  Co.,  115  Fed. 
309,  53  C.  C.  A.  132,  holding  city  ordinance  granting  telephone  com- 
pany right  to  use  streets  on  certain  conditions  creates  irrevocable  con- 
tract when  accepted,  which  cannot  be  repealed  by  subsequent  ordinance ; 
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Mercantile  Trust  etc.  Co.  v.  Collins  Park  etc.  R.  Co.,  99  Fed.  817,  hold- 
ing under  Georgia  Constitution  prohibiting  legislature  from  authorizing 
construction  of  street  railroad  in  city  without  consent  of  corporate 
authority,  ordinance  granting  franchise  is  law  of  State  within  contract 
clause  of  Constitution ;  Town  of  New  Decatur  v.  American  Telephone  etc. 
Co.,  176  Ala.  560,  Ann.  Oas.  1915A,  875,  58  South.  634,  upholding  suffi- 
ciency of  bill  seeking  to  enjoin  ordinance  requiring  removal  of  tele- 
graph poles ;  Town  of  St.  Helena  v.  San  Francisco  etc.  Ry.  Co.,  24  Cal. 
App.  78,  140  Pac.  604,  holding  municipality  may  make  regulations  as  to 
construction  of  tracks;  Pacific  Gas  etc.  Co.  v.  Police  Court,  28  Cal. 
App.  420,  152  Pac.  931,  holding  municipality  could  require  railroad  to 
sprinkle  its  tracks ;  Grand  Trunk  etc.  Ry.  Co.  v.  South  Bend,  174  Ind.  , 
212,  215,  216,  219,  224,  226,  228,  89  N.  E.  888,  889,  890,  891,  91  N.  E. 
810,  811,  holding  city  could  prevent  laying jo£  double  tracks;  City  of 
New  Albany  v.  New  Albany,  172  Ind.  491,  87  N.  E.  1086,  holding  city 
could  require  railroad  to  use  certain  kinds  of  rails;  Pittsburgh  etc. 
Ry.  Co.  v.  Hunt,  171  Ind.  208,  86  N.  E.  335,  holding  railroad  commis- 
sion may  require  exchange  of  cars  at  points  of  physical  connection; 
Kinsey  v.  Union  Traction  Co.,  169  Ind.  633,  81  N.  E.  947,  holding  prop- 
erty owner  may  recover  damages  for  negligent  operation  of  ears; 
Indiana  Ry.  Co.  v.  Calvert,  168  Ind.  332,  11  Ann,  Cas.  635,  10  L.  &  A. 
(N.  S.)  780,  80  N.  E.  966,  holding  party  desiring  to  move  house  may 
require  railway  company  to  remove  wires;  Chesapeake  etc.  Tel.  Co. 
v.  Baltimore,  90  Md.  644,  45  Atl.  448,  holding  where  telephone  com- 
pany under  ordinance  is  entitled  to  construct  conduits  for  its  wires  in 
streets  under  direction  of  city  commissioner,  and  applies  for  permits 
to  lay  conduits  according  to  plans  filed,  work  to  be  done  according  to 
direction  of  commissioner,  company  may  restrain  interference  with  con- 
struction where  permits  refused  without  objection  to  plans;  State  v. 
Atlantic  etc.  R.  Co.,  141  N.  C.  740,  53  S.  E.  291,  holding  city  could 
prohibit  shifting  of  cars  during  daytime;  Bacon  v.  Boston  etc.  R.  R- 
Co.,  83  Vt.  456,  76  Atl.  143,  upholding  ordinance  requiring  railroad  to 
move  tracks  further  apart ;  Newport  News  etc.  Ry.  etc.  Co.  v.  Hampton 
Roads  Ry.  etc.  Co.,  102  Va.  803,  47  S.  E.  842,  approving  grant  of 
franchise  for  another  railroad  on  same  street ;  Washington  etc.  R.  R- 
Co.  v.  Alexandria,  98  Va.  352,  36  S.  E.  388,  holding  city  may  compel 
street  railroad  to  change  form  of  rails  though  old  rails  had  been  ap- 
proved by  city ;  City  of  Madison  v.  Southern  Wisconsin  Ry.  Co.,  15G 
Wis.  377,  146  N.  W.  501,  holding  city  may  compel  railway  to  pave 
right  of  way;  Eastern  Wisconsin  Ry.  etc.  Co.  v.  Hackett,  135  Wis. 
474,  115  N.  W.  379,  holding  city  may  prohibit  construction  of  switches 
on  bridge. 

Distinguished  in  Grand  Trunk  Western  Ry.  Co.  v.  South  Bend,  227 
U.  S.  557,  558,  44  L.  R.  A.  (N.  S.)  405,  57  L.  Ed.  641,  33  Sup.  Ct.  303, 
holding  city  passing  ordinance  requiring  double  tracks  cannot  revoke 
franchise  on  streets  where  double  track  has  not  been  constructed;  P&w" 
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catuck  Valley  St.  R.  R.  Co.  v.  Town  Council  of  Westerly,  22  R.  I.  310, 
47  Atl.  692,  upholding  ordinance  compelling  street  railroad  to  change 
form  of  rail  which  had  been  laid  in  conformity  to  prior  ordinance. 

Power  of  municipal  corporations  to  make  and  enforce  regulations 
respecting  street  railways  for  the  protection  of  the  public.  Note, 
104  Am.  St  Rep.  649. 

Impairment  of  ordinance  granting  privilege  as  impairment  of  con- 
tract obligation.    Note,  3  Ann.  Gu.  92,  98. 

Privilege  of  using  streets  as  contract  within  provision  against  im- 
pairing obligation.    Note,  60  L.  R.  A.  148,  149. 

•  Municipality's  power  of  regulating  streets  is  not  exhausted  by  one  ex- 
ercise, but  continues. 

Approved  in  Pittsburg  etc.  Ry.  Co.  v.  Muncie  etc.  Traction  Co.,  174 
Ind.  180,  91  N.  E.  605,  holding  interurban  road  has  right  to  cross  tracks 
of  steam  railroad. 

Distinguished  in  Wisconsin  Tel.  Co.  v.  Milwaukee,  126  Wis.  10,  110 
Am  St  Rep.  886,  1  L.  R.  A.  (N.  S.)  581, 104  N.  W.  1012,  denying  valid- 
ity of  municipal  license  tax  upon  poles  of  telephone  company. 

Duty  of  railroad  to  light  space  below  elevated  tracks.  Note,  36 
L.  R  A.  (N.  S.)  1081. 

Division  of  property  upon  annulment  of  marriage.  Note,  36 
L.  R  A.  (N.  S.)  845. 

166  XT.  a  686-697,  41  L.  Ed.  1165,  17  Sup.  Ct.  718,  LONG  ISLAND  WATER 
ETC.  OO.  T.  BROOKLYN. 

State  decision  Is  final  on  mere  State  procedure  or  questions  of  validity 
under  State  Constitution. 

Approved  in  St.  Louis  etc.  Land  Co.  v.  Kansas  City,  241  U.  S.  427, 
60  L.  Ed.  1078,  36  Sup.  Ct.  647,  holding  Federal  Supreme  Court  will  not 
review  law  providing  for  street  assessment;  Hooker  v.  Los  Angeles, 
188  U.  S.  319,  47  L.  Ed.  491,  23  Sup.  Ct.  397,  holding  written  findings 
need  not  be  made  before  verdict  of  compensation  in  condemnation  pro- 
ceedings-, League  v.  Texas,  184  U.  S.  159,  46  L.  Ed.  480,  22  Sup.  Ct. 
476,  upholding  Tex.  Gen.  Laws  1897,  c.  103,  p.  132,  relating  to  mode  of 
collection,  of  delinquent  taxes ;  Tazoo  etc.  R.  R.  Co.  v.  Adams,  180  U.  S. 
9,  45  L.  Ed.  402,  21  Sup.  Ct.  242,  holding  Federal  question  set  up  after 
grant  of  new  trial  and  remand  by  State  court  was  too  late;  Backus  v. 
Fort  Street  etc.  Depot  Co.,  169  U.  S.  566,  42  L.  Ed.  858,  18  Sup.  Ct. 
449,  and  Sutherland-Innes  Co.  v.  Evart,  86  Fed.  599,  following  rule; 
Merchants  &  Manufacturers'  Bank  v.  Pennsylvania,  167  U.  S.  463,  42 
L.  Ed.  237,  17  Sup.  Ct.  830,  where  Pennsylvania  court  upheld  national 
bank  tax  law  under  State  Constitution;  Chappell  Cheia.  Co.  v.  Sulphur 
Mines  Co.,  172  U.  S.  471,  43  L.  Ed.  519,  19  Sup.  Ct.  268,  State  decision 
resting  upon  other  than  Federal  ground  is  not  reviewable;  Indianapolis 
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v.  Navin,  151  Ind.  158,  41  L  R.  A.  344,  51  N.  E.  81,  following  former 
State,  decision  as  against  intervening  Federal  construction;  Town  of 
Sapulpa  v.  Sapulpa  Oil  etc.  Co.,  22  Okl.  365,  97  Pac.  1014,  holding  grant 
of  lighting  franchise  to  one  company  does  not  preclude  granting  of  fran- 
chise to  another  company. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  R.  A.  574,  576. 
Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  444. 

Municipality  may  take  by  eminent  domain  water-supply  system,  pay- 
ing just  compensation;  it  impairs  no  contract. 

Approved  in  City  of  Cincinnati  v.  Louisville  etc.  R.  R.  Co.,  223  U.  S. 
400,  401,  56  L.  Ed.  483,  484,  32  Sup.  Ct.  267,  holding  right  of  way  for 
elevated  railroad  may  be  condemned  over  land  dedicated  to  public  use; 
Offield  v.  New  York  etc.  R.  R.  Co.,  203  U.  S.  378,  51  L.  Ed.  287,  27 
Sup.  Ct.  72,  holding  shares  of  stock  may  be  obtained  by  condemnation; 
Knoxville  Water  Co.  v.  Knoxville,  200  U.  S.  37,  50  L.  Ed.  361,  26  Sup. 
Ct.  224,  exclusive  franchise  to  water  company  against  "any  other  per- 
son or  corporation"  not  infringed  by  municipally  owned  waterworks; 
Helena  Waterworks  Co.  v.  Helena,  195  U.  S.  388,  392,  49  L.  Ed.  248, 
250,  25  Sup.  Ct.  40,  Tillamook  Water  Co.  v.  Tillamook  City,  150  Fed.  119, 
80  C.  C.  A.  71,  (affirming  139  Fed.  406),  and  Farmers'  Loan  etc.  Co.  v. 
Sioux  Falls,  131  Fed.  901,  all  holding  franchise  to  water  company  not  to 
exclude  municipally  owned  supply;  Skaneatelee  Water  Works  Co.  r. 
Skaneateles,  184  IL  S.  362,  46  L.  Ed.  590,  22  Sup.  Ct.  403,  construing  eon- 
tract  of  water  company  with  reference  to  its  exclusive  right  to  furnish 
city  with  water;  Boise  City  v.  Boise  Artesian  etc.  Water  Co.,  186  Fed. 
710,  108  C.  C.  A.  523,  holding  municipality  may  impose  license  on  water 
company  for  use  of  streets ;  Madera  Water  Works  v.  Madera,  185  Fed. 
283,  284,  294,  holding  municipality  may  construct  waterworks  to  com- 
pete with  private  company;  City  of  Sioux  Falls  v.  Farmers'  Loan  etc. 
Co.,  136  Fed.  728,  69  C.  C.  A.  373,  holding  franchise  to  water  company 
with  option  to  purchase  did  not  prevent  city  from  constructing  its  own 
works ;  Newburyport  Water  Co.  v.  City  of  Newburyport,  103  Fed.  590, 
holding  where  franchise  granted  to  erect  waterworks  to  supply  city 
with  water  is  not  exclusive,  subsequent  grant  to  city  of  right  to  build 
competing  works  is  not  taking  of  corporation's  property  or  franchise 
within  Fourteenth  Amendment ;  City  of  Colorado  Springs  v.  Pike's  Peak 
Hydro-Elec.  Co.,  57  Colo.  189,  140  Pac.  928,  holding  city  had  right  under 
contract  to  compel  power  company  to  furnish  lights  for  streets;  State 
ex  rel.  County  Attorney  v.  Des  Moines  City  Ry.  Co.,  159  Iowa,  290,  291, 
140  N.  W.  450,  holding  municipality  cannot  grant  perpetual  franchise 
.to  railroad;  Kennebec  Water  Dist.  v.  Waterville,  97  Me.  206,  54  Atl.  15, 
holding  in  fixing  value  of  franchises  granted  to  water  companies,  fact 
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that  they  are  not  exclusive  or  perpetual  or  irrevocable  must  be  consid- 
ered ;  Kennebec  Water  Dist.  v.  Waterville,  96  Me.  244,  245,  52  Atl.  778, 
779,  upholding  grant  of  power  to  water  district  created  by  statute  to 
take  by  eminent  domain  plant,  property  and  franchises  of  water  com- 
pany ;  Spratt  v.  Helena  Power  etc.  Co.,  37  Mont.  95,  94  Pac.  641,  uphold- 
ing right  of  foreign  corporations  to  condemn  land;  Cox  v.  Revelle,  125 
Md.  584,  L.  R.  A.  1915E,  443,  94  Atl.  205,  holding  State  may  condemn 
natural  oyster-beds;  Brummitt  v.  Ogden  Waterworks  Co.,  33  Utah,  299, 
93  Pac.  832,  holding  municipality  has  authority  to  establish  reasonable 
water  rates;  Appleton  Waterworks  Co.  v.  Railroad  Commission,  154 
Wis.  152,  Ann.  Gas.  1915B,  1160,  47  L.  R.  A.  (N.  S.)  770,  142  N.  W. 
486,  holding  railway  commission  may  decide  just  compensation  to  be 
made  for  waterworks;  dissenting  opinion  in  South  Park  Commrs.  v. 
Montgomery  Ward  &  Co.,  248  111.  322,  328,  335,  21  Ann.  Gas.  127,  93 
N.  E.  919,  921,  923,  majority  holding  land  owner  could  enjoin  erection 
of  building  in  public  park;  Leavenworth  v.  Leavenworth  City  etc. 
Water  Co.,  69  Kan.  90,  76  Pac.  453,  arguendo. 

Distinguished  in  Norwood  v.  Baker,  172  U.  S.  277,  43  L.  Ed.  447,  19 
Sup.  Ct.  190,  restraining  exaction  of  local  improvement  tax  substan-. 
tially  exceeding  benefit;  Plainfield-Union  Water  Co.  v.  Inhabitants  of 
City  of  Piainfield,  83  N.  J.  L.  337,  85  Atl.  324,  holding  statutes  of 
New  Jersey  did  not  authorize  municipality  to  condemn  waterworks. 

Compensation  payable  on  purchase  of  public  utility  by  municipality. 
Note,  Ann.  Gas.  1915B,  1178. 

Water  apart  from  land  as  subject  to  law  of  eminent  domain.    Note, 
13  Ann.  Gas.  78. 

Acquisition  of  water  supply  by  eminent  domain.    Note,  58  L.  R.  A. 
242,  247. 

Establishment  and  regulation  of  municipal  water  supply.    Note, 
61  L.  R.  A.  82. 

Compensation  paid  for  plant  of  public  utility  company.    Note,  47 
L.  R.  A.  (N.  S.)  783. 

.  Taking  of  a  contract  by  condemnation  does  not  terminate  it,  but  ap- 
propriates it  to  public  use. 

Approved  in  State  v.  Topeka  Water  Co.,  61  Kan.  561,  60  Pac.  342, 
holding  mortgage  of  all  property  of  water  company  and  all  rights,  privi- 
leges and  franchises  granted  to  it  by  State  created  valid  encumbrance 
upon  all  its  property,  including  right  to  supply  city  and  inhabitants 
with  water  derived  under  city  ordinance;  Kennebec  Water  District  v. 
Waterville,  96  Me.  253,  52  Atl.  782,  upholding  grant  of  power  to  water 
district  created  by  statute  to  take  by  eminent  domain  plant,  property 
and  franchises  of  water  company;  Weeks  v.  Grace,  194  Mass.  300,  10 
Ann.  Gas.  1077,  9  L.  R.  A.  (N.  S.)  1092,  80  N.  E.  221,  holding  covenant 
of  prior  owner  of  property  passes  under  condemnation. 
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Due  process  does  not  require  damages  assensed  on  condemnation  pro- 
ceedings to  be  by  Jury. 

Approved  in  Bauman  v.  Ross,  167  U.  S.  593,  42  L.  Ed.  289,  17  Sup. 
Ct.  983,  following  rule;  City  Council  of  Montgomery  v.  Birdsong,  126 
Ala.  651,  28  South.  526,  upholding  charted  provision  authorizing  assess- 
ment of  property  benefited  for  street  improvements;  Kennebec  Water 
Dist.  v.  Waterville,  96  Me.  251,  52  Atl.  781,  upholding  provision  pro- 
viding for  determination  of  compensation  by  three  appraisers  where 
property  of  water  company  condemned  by  water  district;  Barber  As- 
phalt Pav.  Co.  v.  French,  158  Mo.  543,  58  S.  W.  937,  upholding  assess- 
ment for  street  improvement  apportioned  according  to  frontage. 

Making  facts  found  by  triers  of  fact  conclusive,  leaving  to  court  only 
errors,  Is  due  process. 

Approved  in  North  Springs  Water  Co.  v.  Tacoma,  21  Wash.  529,  58 
Pac.  777,  grant  of  franchise  to  water  company  does  not  prevent  city 
from  competing. 

Condemnation  of  shares  of  minority  stockholders.    Note,  1LR.A. 
(N.  S.)  612. 

Miscellaneous.  Cited  in  Omaha  Eleo.  Light  etc.  Co.  v.  Omaha,  179  Fed. 
459, 102  C.  C.  A.  601,  holding  municipality  cannot  grant  perpetual  fran- 
chise* to  lighting  company;  Boise  City  etc.  Water  Co.  v.  Boise  City,  123 
Fed.  235,  59  C.  C.  A.  236,  to  point  that  legislative  grants  of  powers  to 
municipalities  are  strictly  construed;  Sisson  v.  Board  of  Supervisors, 
128  Iowa,  464,  104  N.  W.  462,  authorizing  taking  of  private  property  in 
advance  of  actual  payment,  if  payment  secured. 

166  U.  8.  698-706,  41  It  Ed.  1169,  17  Sup.  Ct.  693,  BENTELL  v.  NBW 

ORLEANS  ETC.  B.  R.  CO. 

In  general,  dogs  are  property.    Action  will  lie  for  their  conversion; 
but  they  are  not  subject  of  larceny. 

Approved  in  Salley  v.  Manchester  etc.  R.  R.  Co.,  64  S.  C.  483,  71 
Am.  St.  Rep.  811,  32  S.  E.  526,  following  rule;  Jones  v.  Illinois  etc. 
R.  R.  Co.,  75  Miss.  973,  23  South.  358,  where  dog  was  killed  hy  train 
running  at  prohibited  speed;  Hodges  v.  Causey,  77  Miss.  356,  78  Am. 
St.  Rep.  525,  26  South.  946,  holding  notice  by  plaintiff  to  defendant  to 
keep  off  latter's  premises  with  his  dogs  will  not  alone  justify  killing 
dog  running  through  cornfield,  though  defendant  apprehended  dog  wonld 
pass  into  and  damage  open  cotton  in  same  field. 

Property  in  dogs  and  the  remedies  for  its  enforcement.    Note,  67 
Am.  St.  Rep.  289,  290,  291,  292,  298. 

Property  rights  in  dogs.    Note,  40  L.  R.  A.  605. 
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Though  dogs  are  property,  they  are  subject  to  State  police  power,  and 
may  be  destroyed  thereunder. 

Approved  in  Ross  v.  Desha  Levee  Board,  83  Ark.  179,  181,  119  Am* 
St.  Rep.  131,  21  L.  R.  A.  (N.  8.)  699,  103  S.  W.  380,  381,  holding  stat- 
ute may  provide  for  summary  destruction  of  wild  hogs;  Dickerman  v. 
Consolidated  Ry.  Co.,  79  Conn.  433,  8  Ann.  Gaa.  417,  65  Atl.  291,  allow- 
ing killing  of  unregistered  dogs ;  McPhail  v.  City  and  County  of  Denver, 
59  Colo.  250,  149  Pac.  257,  upholding  ordinance  requiring  license  for 
dogs;  Fincher  v.  Collum,  2  Ga.  App.  743,  59  S.  E.  23,  holding  city 
may  levy  higher  tax  on  female  dogs;  Stale  v.  Churchill,  15  Idaho,  654, 
16  Ann.  Gas.  947,  19  L.  R.  A.  (N.  S.)  835,  98  Pac.  856,  holding  owner 
of  cattle  may  kill  dogs  annoying  same;  City  of  Paxton  v.  Fitzsimmons, 
253  111.  358,  39  L.  R.  A.  (N.  S.)  155,  97  N.  E.  676,  and  McGlone  v. 
Womack,  129  Ky.  281,  17  L.  R.  A.  (N.  S.)  855,  111  S.  W.  689,  both 
upholding  law  imposing  tax  on  dogs;  Rausch  v.  Barrere,  109  La.  570, 
33  South.  605,  upholding  section  6  of  Act  No.  Ill  of  1886,  authorizing 
recovery  by  owner  of  sheep  killed  by  dog  from  owner  of  dog  of  ten 
times  damages  sustained;  Thurston  v.  Carter,  112  Me.  364,  Ann.  Gas. 
1917A,  389,  L.  R.  A.  1915C,  359,  92  Atl.  296,  allowing  killing  of  dog 
found  wounding  cat;  Ex  parte  McDonald,  49  Mont.  465,  Ann.  Gas. 
1916A,  1166,  L.  R.  A.  1915B,  988,  143  Pac.  950,  holding  where  district  is 
under  martial  law,  warrant  is  not  necessary  for  arrest  of  person; 
McConnell  v.  McKillip,  71  Neb.  720,  115  Am.  St.  Rep.  614,  8  Ann. 
Gas.  898,  65  L.  R.  A.  610,  99  N.  W.  508,  holding  State  cannot  forfeit 
property  that  has  been  used  for  unlawful  purpose;  Daniels  v.  Homer, 
139  N.  C.  226,  3  L.  R.  A.  (N.  S.)  997,  51  S.  E.  995,  upholding  summary 
seizure  and  sale  of  illicit  fishing  nets;  Commonwealth  v.  Patsone,  231 
Pa.  54,  79  Atl.  931,  holding  State  may  prohibit  killing  of  wild  game; 
McDerment  v.  Taft,  83  Vt.  250,  138  Am.  St.  Rep.  1083,  75  Atl.  276, 
upholding  right  to  kill  uncollared  dogs;  State  v.  Howell,  85  Wash. 
297,  'Ann.  Gas.  1916A,  1231,  147  Pac.  1161,  holding  only  statutes  affect- 
ing public  health  and  safety,  need  be  referred  to  people ;  State  ex  rel. 
Davis-Smith  Co.  v.  Clausen,  65  Wash.  191,  37  L.  R.  A.  (N.  S.)  466,  117 
Pac.  1112,  2  N.  C.  C.  A.  823,  3  N.  C.  C.  A.  625,  upholding  State  indus- 
trial insurance  law;  Lowe  v.  Conroy,  120  Wis.  156,  102  Am.  St.  Rep. 
983,  66  L.  R.  A.  907,  97  N.  W.  944,  sanctioning  destruction  of  diseased 
cattle;  Hamby  v.  Samson,  105  Iowa,  113,  67  Am.  St.  Rep.  286,  40 
L.  R.  A.  5i4,  74  N.  W.  919,  dog  is  subject  of  larceny;  Hagerstown  v. 
Witmer,  86  Md.  301,  39  L.  R.  A.  663,  37  Atl.  966,  upholding  ordinance 
for  impounding,  and,  unless  redeemed,  killing  dogs  found  at  large; 
Moyer  v.  Peabody,  148  Fed.  876,  arguendo. 

Law  that  only  dogs  on  assessment-rolls  shall  nave  legal  protection,  and 
only  owners  of  such  may  recover  for  their  unlawful  killing,  is  within  police 
power. 

Approved  in  Gibson  v.  Harrison,  69  Ark.  390,  63  S.  W.  1001,  uphold- 
ing ordinance  imposing  license  tax  on  dogs,  subjecting  owners  to  fine 
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for  nonpayment  thereof,  and  providing  for  killing  of  unlicensed  dogs; 
Hagerstown  v.  Witmer,  86  Mo".  302,  39  L.  R  A.  665,  37  AtL  967,  up- 
holding ordinance  for  killing  dogs  running  at  large,  unless  redeemed; 
Fox  v.  Mohawk  etc.  Humane  Society,  165  N.  T.  521,  80  Am.  St  Rep. 
767,  51  L.  R.  A.  681,  59  N.  E.  354,  holding  void  Laws  1896,  c.  448,  pro- 
viding for  licensing  of  dogs  in  cities  where  humane  society  exists  and 
that  license  fees  shall  be  used  by  society  to  pay  costs  of  enforcing  aet 
and  "for  its  own  purposes";  State  v.  Smith,  72  Vt.  141,  47  AtL  390, 
*  upholding  Vt.  Stats.,  §  4826,  making  it  unlawful  to  keep  unlicensed  dogs. 

Miscellaneous.  Cited  in  dissenting  opinion  in  Daniels  v.  Homer,  139 
N.  C.  252,  8  L.  R.  A.  (N.  S.)  997,  61  S.  E.  1004,  dog  tax  not  property 
but  privilege  tax. 

166   U.   8.   707-709,    41   L.   Ed.    1172,    17    Sup.    Ct.    717,    SPBINGVILLE 
v.  THOMAS.  ' 

Utah  Territorial  Act  allowing  verdict  by  only  nine  Jurors  Is  contrary 
to  seventh  amendment. 

Approved  in  Rasmussen  v.  United  States,  197  U.  S.  526,  527,  528,  49 
L.  Ed.  865,  866,  25  Sup.  Ct.  514,  holding  void  act  providing  for  jury 
of  six  in  misdemeanor  trials  in  Alaska;  Downes  v.  Bid  well,  182  U.  S. 
269,  293,  45  L.  Ed.  1099,  1109,  21  Sup.  Ct.  780,  789,  upholding  Foraker 
Act  imposing  duties  on  imports  from  Porto  Rico;  Black  v.  Jackson, 
177  U.  S.  363,  44  L.  Ed.  807,  20  Sup.  Ct.  653,  holding  where  defendant 
set  up  title  under  homestead  entry  and  set  out  how  land  had  been 
acquired,  plaintiff  alleging  trespass  and  inclosure  of  land  and  defend- 
ant's irresponsibility  cannot  get  mandatory  injunction  restraining  de- 
fendant from  trespassing  or  removing  improvements,  and  trial  court 
cannot  try  cause  without  jury ;  Maxwell  v.  Dow,  176  U.  S.  586,  44  L.  Ed. 
599,  20  Sup.  Ct.  450,  upholding  Utah  criminal  prosecution  by  jury  of 
eight  persons;  Thompson  v.  Utah,  170  U.  S.  346,  42  L,  Ed.  1065,  18 
Sup.  Ct.  621,  constitutional  jury  rights  extend  to  territories ;  Howler  v. 
Chicago  etc.  Ry.  Co.,  166  Fed.  830,  holding  trial  by  jury  is  not  had 
where  case  is  settled  before  being  submitted;  Carlson  v.  Sullivan,  146 
Fed.  480,  77  C.  C.  A.  32,  one  in  possession  claiming  title  entitled  to 
jury  trial  in  Alaska ;  Uhl  v.  Grissom,  12  Okl.  331,  72  Pac.  375,  holding 
procedure  under  occupying  claimant's  law  void  because  denying  jury; 
Garnsey  v.  State,  4  Okl.  Cr.  550,  551,  552,  38  L  &  A  (N.  S.)  600, 112 
Pac.  26,  27,  holding  accusation  of  having  committed  infamous  crime 
can  be  by  indictment  only;  Miller  v.  State,  3  Okl.  Cr.  460,  461,  462, 106 
Pac.  811,  812,  and  Bettge  v.  Territory,  17  Okl.  87,  87  Pac.  898,  both 
holding  misdemeanors  cannot  be  tried  by  jury  of  six. 

Distinguished  in  Minneapolis  etc.  R.  R.  Co.  v.  Bombolis,  241  U.  8. 
216,  Ann.  Gas.  1916E,  505,  60  L.  Ed.  963,  36  Sup.  Ct.  595,  holding  court 
may  allow  less  than  unanimous  verdict  in  suit  under  Federal  Liability 
Act ;  Bauman  v.  Ross,  167  U.  S.  593,  42  L.  Ed.  289,  17  Sup.  Ct  983, 
compensation  for  condemned  land  need  not  be  fixed  by  jury;  Holloway 
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v.  Dunham,  170  U.  S.  618,  42  L.  Ed.  1167, 18  Sup.  Ct.  785,  due  exception 
must  be  taken  to  erroneous  instructions;  Guthrie  Nat.  Bank  v.  Guthrie, 
173  U.  S.  538,  43  L.  Ed.  800,  19  Sup.  Ct.  517,  jury  is  not  essential  to 
statutory  proceeding  against  municipal  corporation;  Henderson  v.  Mac- 
farland,  33  App.  D.  C.  322,  holding  jury  of  less  than  twelve  may  assess 
damages  in  condemnation  proceeding. 

Validity  and  construction  of  constitutional  or  statutory  provision 
for  verdict  by  less  than  whole  number  of  jurors.  Note,  Ann. 
Oaa.  1916E,  501. 

General  scope  of  constitutional  provisions  guaranteeing  right  of 
trial  by  jury.    Note,  1  Ann.  Gas.  704. 

Number  and  agreement  of  jurors  necessary  to  valid  verdict.  Note, 
43  L.  R.  A.  78. 

Liability  of  municipality  in  respect  to  maintenance  and  operation 
of  bridges.    Note,  15  Ann.  Gas.  840. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  521. 

166  XT.  S.  709-716,  41  L.  Ed.  1173,  17  Sup.  Ot.  725,  LOUISVILLE  ETC. 
B.  B.  CO.  V.  LOUISVILLE. 

Federal  right  claimed  only  on  motion  to  set  aside  judgment  and  lnj 
oral  argument  is  not  sufficiently  raised. 

Approved  in  Cueli  v.  Rodriguez,  198  U.  S.  582,  49  L.  Ed.  1172,  25 
Sup.  Ct.  804,  Gates  v.  Parmly,  191  U.  S.  557,  48  L.  Ed.  301,  24  Sup.  Ct. 
843,  and  Baltimore  etc.  Ry.  Co.  v.  Mayor  etc.  of  Baltimore,  179  U.  S. 
681,  45  L.  Ed.  384,  21  Sup.  Ct.  918,  and  German  Ins.  Co.  v.  First  Nat. 
Bank,  173  U.  S.  702,  43  L.  Ed.  1185,  19  Sup.  Ct.  876,  all  following  rule : 
Levy  v.  Superior  Court,  167  U.  S.  178,  42  h.  Ed.  127,  17  Sup.  Ct.  770, 
jurisdiction  to  re-examine  must  not  be  merely  inferential;  Citizens' 
Sav.  Bank  v.  Owensboro,  173  U.  S.  643,  43  L.  Ed.  843,  19  Sup.  Ct.  533, 
declining  to  consider  Federal  questions  not  raised  below;  Allen  v.  Port- 
land, 35  Or.  460,  58  Pac.  521,  city  council's  jurisdiction  to  order  improve- 
ments depends  on  number  of  petitioners;  Yazoo  &  M.  V.  R.  R.  Co.  v. 
Adams,  180  U.  S.  48,  45  L.  Ed.  418,  21  Sup.  Ct.  259,  holding  statute 
alleged  to  impair  contract  must  be  set  up  in  pleadings  or  in  opinion 
of  court,  and  it  is  not  sufficient  that  chief  justice's  certificate  set  out 
that  upon  argument  validity  of  subsequent  legislation  was  questioned 
as  repugnant  to  Federal  Constitution;  Boehringer  v.  Yuma  County,  15 
Ariz.  548,  140  Pac.  508,  holding  Supreme  Court  has  no  jurisdiction 
of  appeal  from  two  hundred  dollars  judgment  unless  validity  of  statute 
is  involved. 

Distinguished  in  dissenting  opinion  in  Boethringer  v.  Yuma  County, 
15  Ariz.  554,  140  Pac.  510,  majority  holding  Supreme  Court  has  no 
jurisdiction  of  appeal  from  two  hundred  dollars  judgment  unless  valid- 
ity of  statute  is  involved. 
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Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  68  L.  R.  A. 
88. 

What  record  must  show  as  to  presentation  and  decision  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal  Su- 
preme Court.    Note,  68  L.  R.  A.  476. 

166  U.  8.  717,  41  L.  Sd.  1186,  17  Sup.  Ot.  998,  SMITH  V.  REYNOLDS. 

Cited  in  Maese  v.  Hermann,  17  App.  D.  C.  55. 

166  U.  8.  717,  41  L.  Ed.  1187,  17  Sup.  Ot.  997,  PATTON  T.  TEXAS  ETC. 
BY.  OO. 

Cited  in  Milwaukee  Mechanics'  Ins.  Co.  v.  B.  S.  Rhea  &  Son,  123 
Fed.  13,  60  C.  C.  A.  103. 

166  XT.  8.  718,  41  L.  Ed.  1187,  17  Sup.  Ot  997,  PARSONS  T.  MISSOURI. 

Cited  in  State  v.  Webber,  214  Mo.  283,  15  Ann.  Oas.  983,  113  S.  W. 
1057,  and  Shed  v.  State,  70  Tex.  Cr.  15,  155  S.  W.  526. 

License  or  occupation  tax  on  hawkers,  peddlers  and  persons  solicit- 
ing orders  by  sample  or  otherwise,  as  violating  the  commerce 
clause.    Note,  19  L.  R.  A.  (N.  S.)  314. 

166  U.  S.  719,  41  It  Ed.  1187,  17  Sup.  Ot  997,  MURPHY  T.  OOLOBADO 
PAVING  OO. 

.  Cited  in  dissenting  opinion  in  Giles  v.  Harris,  189  U.  S.  489,  47  L.  Ed. 
918,  23  Sup.  Ct.  647. 

Remedy  of  lowest  bidder  for  refusal  to  award  contract.  Note,  30 
L.  R.  A.  (N.  S.)  127. 

Discretion  in  choosing  between  bidders  for  public  contract.  Note, 
38  L.  R.  A.  (N.  S.)  655. 

166  U.   a   720,   41   L.   Ed.   1187,   17   Sup.   Ot.    1002,   VON    SCHMIDT  T. 
BOWERS. 

Cited  in  Bowers  v.  San  Francisco  Bridge  Co.,  91  Fed.  40L 

166  U.  S.  721,  41  L.  Ed.  1187,  17  Sup.  Ot  1004,  MUTUAL  HFB  INS.  CO. 
y.  PKQTOEY. 

Cited  in  Mutual  Life  Ins.  Co.  v.  Cohen,  179  U.  S.  264,  45  L.  Bd.  188, 
21  Sup.  Ct.  106. 

166  U.  S.  722,  41  L.  Ed.  1188,  17  Sup.  Ot.  991,  ANOLO-OALIFORNIAN 
BANK  Y.  SECRETARY  OF  TREASURY. 

Cited  in  Anglo-Californian  Bank  v.  United  States,  175  U.  S.  38,  & 
L.  Ed.  65,  20  Sup.  Ct.  19. 
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167  U.  8.  1-37,  42  L.  Ed.  55,  17  Sap.  Ot.  795,  OOMFTON  v.  JESUP. 

Uenholder  whose  foreclosure  decree  provides  for  payment  by  purchas- 
ers and  for  enforcement  by  court  "by  resale  or  otherwise"  has  right  of  re- 
sale. 

Approved  in  First  Trust  etc.  Bank  v.  Southern  Indiana  Ry.  Co.,  195 
Fed.  333,  holding  creditor  may  present  claim  for  preference  after  sale 
by  receiver. 

Foreclosure  decree  providing  for  payment  by  purchaser  Is  conclusive 
except  as  to  lien's  validity. 

Approved  in  Central  Trust  Co.  v.  Georgia  Pac.  Ry.  Co.,  87  Feci.  293, 
purchaser  agreeing  to  pay  liens  afterward  established  cannot  question 
extent  of  lien. 

Judgment  by  consent  cannot  be  objected  to  by  parties  or  those  ac- 
quiescing and  enjoying  benefit  thereof. 

Approved  in  The  New  York,  113  Fed.  811,  51  C.  C.  A.  482,  holding 
claimant  of  vessel  under  sale,  giving  bond  to  prevent  court  from  setting 
sale  aside  for  fraud,  cannot  deny  that  bond  represents  vessel  unaffected 
by  such  sale. 

Miscellaneous.  Cited  in  Wabash  R.  R.  Co.  v.  Adelbert  College  of 
Western  Reserve  University,  208  U.  S.  48,  52  L.  Ed.  383,  28  Sup.  Ct. 
182,  and  Adelbert  College  of  Western  Reserve  University  v.  Wabash  R. 
Co.,  171  Fed.  809,  17  Ann.  Gas.  1204,  96  C.  C.  A.  465,  both  reciting 
history  of  litigation. 

167  XT.  S.  38-43,  42  L.  Ed.  69,  17  Sup.  Ot.  723,  IN  BE  HALL. 

Court  of  Claims  jurisdiction  over  claims  against  District  of  Columbia 
was  abrogated  by  act  of  1897. 

Approved  in  Murphy  v.  Utter,  186  U.  S.  109,  46  L.  Ed.  1078,  22  Sup. 
Ct.  781,  holding  Territorial  Act,  repealing  act  creating  loan  commis- 
XVEL— 67  (1057) 
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sion,  did  not  terminate  commission  where  prior  act  of  Congress  had 
repealed  such  creating  act  and  re-enacted  same;  District  of  Columbia 
v.  Eslin,  183  U.  S.  64,  46  L.  Ed.  86,  22  Sup.  Ct.  18,  holding  act  of  Con- 
gress of  1897  repealing  act  of  1895*  and  vacating  proceedings  pending 
thereunder,  Supreme  Court  has  no  jurisdiction  of  appeal  from  District 
of  Columbia  thereunder;  Emblen  v.  Lincoln  Land  Co.,  102  Fed.  562, 
42  C.  C.  A.  499,  holding  Congress  may  pass  act  withdrawing  contest 
from  Land  Department  and  determine  rights  of  parties;  United  States 
v.  Kelly,  97  Fed.  461,  38  C.  C.  A.  275,  holding  act  of  June,  1897,  amend- 
ing act  of  1887  by  taking  away  concurrent  jurisdiction  of  Circuit  and 
District  Courts  over  suits  for  officers'  salaries  affected  pending  cases; 
Emblen  v.  Lincoln  Land  Co.,  94  Fed.  713,  Congress  may  withdraw  juris- 
diction of  Land  Department  over  pending  contest;  People  v.  Bank  of 
San  Luis  Obispo,  159  Cal.  72,  Ann.  Cas.  1912B,  1148,  37  L.  R.  A.  (N.  S.) 
934,  112  Pac.  868,  holding  repeal  of  act  allowing  attorney  general  to 
obtain  decree  adjudging  bank  insolvent  does  not  destroy  right  of  bank 
to  appeal  from  adverse  judgment;  State  v.  Van  Husen,  120  Wis.  21, 
97  N.  W.  506,  upholding  act  legalizing  attempted  reorganization  of 
school  district. 

Distinguished  in  Strong  v.  United  States,  93  Fed.  260  (overruling 
United  States  v.  McCrory,  91  Fed.  296,  33  C.  C.  A.  515),  and  Fairchild 
v.  United  States,  91  Fed.  298,  act  of  1898,  amending  section  2  of 
Judiciary  Act  of  1887,  does  not  affect  pending  suits;  United  States  v. 
Jacobus,  96  Fed.  263,  37  C.  C.  A.  466,  nor  right .  of  appeal  from  prior 
decisions. 

167  17.    S.   43-48,   42  L.   Ed.    71,    17    Sup.    Ct.    731,   DAVIS   V.  MASSA- 
CHUSETTS. 

Fourteenth  Amendment  does  not  destroy  States  police  power. 

Approved  in  Western  Union  Tel.  Co.  v.  Richmond,  224  U.  S.  167,  56 
I*.  Ed.  715,  32  Sup.  Ct.  449,  holding  city  may  regulate  erection  of  tele- 
graph poles  on  street;  New  York  v.  Van  De  Carr,  199  U.  S.  560,  50 
L.  Ed.  310,  26  Sup.  Ct.  144,  upholding  mill  regulations ;  Fischer  v.  St. 
Louis,  194  U.  S.  371,  48  L.  Ed.  1024,  24  Sup.  Ct.  673,  upholding  ordin- 
ance forbidding  dances  within  city  except  by  special  permission;  Mutual 
Film  Co.  v.  Industrial  Commission,  215  Fed.  144,  holding  State  may  pro- 
yide  for  censorship  of  motion  pictures ;  Grainger  v.  Douglas  Park  Jockey 
Club,  148  Fed.  521,  522,  532,  542,  8  Ann.  Cas.  997,  78  C.  C.  A.  W, 
upholding  Kentucky  act  creating  racing  commission;  In  re  Gilstrap, 
171  Cal.  113,  152  Pac.  44,  upholding  law  requiring  license  of  itinerant 
venders;  District  of  Columbia  v.  Lewis,  26  App.  D.  C.  135,  holding 
municipality  may  prohibit  discharge  of  firearms  in  city  limits;  Cutsinger 
v.  Atlanta,  142  Ga.  567,  Ann.  Gas.  1916C,  280,  L.  B.  A.  1915B,  1097,  83 
S.  E.  268,  upholding  law  requiring  persons  conducting  rooming-house 
to  obtain  license ;  State  v.  Sugarman,  126  Minn.  480,  52  L.  E.  A.  (N.  S.) 
999,  148  N.  W.  467,  holding  city  may  prohibit  obstructing  of  passage 
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on  streets ;  State  v.  Aldrich,  70  N.  H.  392,  85  Am.  St.  Rep.  632,  47  Atl. 
602,  upholding  Laws  1897,  e.  93,  forbidding  persons  over  twelve  years 
old  from  riding  bicycles  on  sidewalks;  Commonwealth  v.  Pflaum,  236 
Pac.  299,  Ann.  Oas.  191SE,  1287,  84  Atl.  844,  upholding  law  prohibiting 
use  of  sulphur  dioxide  in  preparation  of  dried  fruit;  Ex  parte  Savage, 
63  Tex.  Cr.  295,  Ann.  Caa.  1913D,  951,  141  S.  W.  250,  holding  State 
may  regulate  location  of  billboards;  Kissinger  v.  Hay,  52  Tex.  Civ. 
300,  113  S.  W.  1008,  upholding  law  requiring  hacknaen  to  obtain  license ; 
'  Waters-Pierce  Oil  Co.  v.  State,  19  Tex.  Civ.  App.  13,  44  S.  W.  941, 
upholding  law  prohibiting  contracts  in  restraint  of  trade;  Spokane  v. 
Camp,  50  Wash.  557,  126  Am.  St.  Rep.  918,  97  Pac.  771,  holding  State 
may  regulate  conducting  of  livery-stables. 

Acts  which  the  legislature  may  or  may  not  declare  criminal.    Note, 
78  Am,  St.  Sep.  249,  250. 

State  court's  finding  against  appellant's  Individual  right  to  use  pub- 
lic common  is  conclusive. 

Approved  in  Wilson  v.  Eureka  City,  173  U.  S.  37,  43  L.  Ed.  605,  19 
Sup.  Ct.  319,  upholding  ordinance  against  moving  buildings  along  streets 
without  mayor's  consent;  Ballinger  v.  United  States,  33  App.  D.  C.  308, 
holding  Secretary  of  Interior  may  prescribe  regulations  for  carrying 
into  effect  of  Timber  and  Stone  Act ;  Love  v.  Judge  of  Recorder's  Court, 
128  Mich.  552,  87  N.  W.  788,  upholding  Detroit  ordinance  forbidding 
:  making  any  public  address  in  public  squares  without  mayor's  permis- 
sion. 

Power  of  legislature  to  control  use  to  which  property  taken  for 
park  or  square  may  be  put.    Note,  27  L.  E.  A.  (N.  S.)  939. 

Constitutional  liberty  of  speech  and  press.    Note,  15  Ann.  Gas.  10. 
Validity  of  ordinance  vesting  discretion  as  to  its  enforcement  in 
municipal  officials.    Note,  6  Ann.  Caa.  750. 

Miscellaneous.    Cited  in  Broussard  v.  Baker,  241  U.  S.  639,  60  L.  Ed. 
1216,  36  Sup.  Ct.  285,  dismissing  for  want  of  jurisdiction. 

167  U.  S.  48-57,  42  L  Ed.  72,  17  Sup.  Ot.  741,  NORTHERN  PAO.  R.  R.  CO. 
v.  POIRIER. 

Employee  assumes  ordinary  risks  of  negligent  acts  of  fellow-servants. 
Approved  in  St.  Louis  &  S.  F.  R.  Co.  v.  Dewees,  153  Fed.  63,  82 
C.  C.  A.  190,  holding  duty  rests  on  engineer  to  observe  whether  switch 
is  open  or  closed;  Beaumont  v.  Northern  Pac.  Ry.  Co.,  109  Fed.  537, 
48  C.  C.  A.  529,  holding  railway  company  not  liable  for  death  of  en- 
gineer who  was  negligent  in  running  train  in  excess  of  speed  allowed; 
Jones  v.  Virginian  Ry.  Co.,  74  W.  Va.  676,  L.  R.  A.  1915C,  428,  83 
S.  E.  58,  holding  employee  working  in  railroad  yards  assumes  risk  of 
employment;  dissenting  opinion  in  Missouri  etc.  Ry.  Co.  v.  Elliott,  102 
Fed.  Ill,  42  C.  C.  A.  188,  majority  holding  train-dispatcher  and  em- 
ployees operating  trains  are  not  fellow-servants. 
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Brakeman  on  freight  train  and  conductor  and  engineer  on  "wild"  train 
following  are  fellow-servants. 

Approved  in  New  England  R.  R.  Co.  v.  Conroy,  175  U.  S.  340,  44 
L.  Ed.  189,  20  Snp.  Ct.  91,  conductor  and  brakeman  on  freight  train 
are  fellow-servants;  Illinois  Cent.  R.  Co.  v.  Hart,  176  Fed.  248,  52 
L.  R.  A.  (N.  8.)  1117,  100  C.  C.  A.  49,  holding  section-hand  and  bag- 
gageman on  train  are  fellow-servants;  American  Bridge  Co.  v.  Seeds, 
144  Fed.  608,  11  L.  R.  A.  (N.  S.)  1041,  75  C.  C.  A.  407,  servant  injured 
by  inopportune  signal  of  foreman ;  Rosney  v.  Erie  R.  Co.,  135  Fed.  312, 
68  C.  C.  A.  155,  all  employees  of  two  colliding  trains,  fellow-servants; 
Pennsylvania  Co.  v.  Fishack,  123  Fed.  471,  59  C.  C.  A.  269,  holding  yard- 
master  and  fireman  of  switch  engine  are  f eilow-servants ;  Weeks  v. 
Scharer,  111  Fed.  335,  49  C.  C.  A.  372,  holding  shift  boss  directing  labor 
of  men  but  without  power  to  hire  or  discharge  is  fellow-servant  of 
men ;  Thomas  v.  Cincinnati  etc.  Ry.  Co.,  97  Fed.  249,  holding  railroad 
yardmaster,  authorized  to  hire  and  discharge,  who  is  subject  to  orders 
of  superintendent  and  yardmaster,  is  fellow-servant  of  switch-gang  fore- 
man ;  Miller  v.  Central  R.  R.  Co.,  69  N.  J.  L.  416,  55  Atl.  246,  flagman 
of  one  train  and  engineer  of  another,  fellow-servants. 

Railroad   employees  on  different  trains  as  fellow-servants.   Note, 

4  Ann.  Gas.  1032. 
Vice-principalship  by  reason  of  superior  rank  of  negligent  servant. 

Note,  51  L.  R.  A.  515,  580. 
Character  of  act  causing  injury  as  determining  vice-principalship. 

Note,  54  L.  R.  A.  126,  176. 
Applicability  of  fellow-servant  rule  as  between  trainmen  and  other 

railway  employees.    Note,  52  L.  R.  A.  (N.  S.)  1105. 

Court  should  not  Instruct  to  Infer  that  running  rules  were  disregarded, 
in  absence  of  evidence. 

Approved  in  Buchanan  v.  New  York  etc.  R.  Co.,  213  Mass.  475, 100 
N.  E.  610,  holding  brakeman  could  not  recover  for  injury  when  he  failed 
to  observe  rules. 

Disobedience  of  rules  or  regulations  of  master  as  affecting  right 
of  servant  to  recover  for  personal  injuries.    Note,  8  Ann.  Ca*.  U* 

Liability  of  master  for  injuries  to  servant  caused  by  f ellow-serv&nt s 
disobedience  of  rules.    Note,  21  Ann.  Gas.  941. 

Rules  of  employer  for  safety  of  business.  Note,  43  I*.  R.  A  325, 
373. 

167  U.  S.  67-60,  42  L.  Ed.  76,  17  Snp.  Ot.  738,  WALKER  ▼.  COLLI**' 

Removal  cannot  be  had  on  Federal  ground  not  appearing  in  puintuft 
own  statement  of  claim. 

Approved  in  Minnesota  v.  Northern  Securities  Co.,  194  U.  S.  64,  w 
L.  Ed.  878,  24  Sup.  Ct.  598,  and  Mitchell  etc.  Co.  v.  Worthington,  1*° 
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Fed.  949,  both  reaffirming  rule;  People's  United  States  Bank  v.  Good- 
win, 160  Fed.  732,  and  Louisville  etc.  R.  R.  Co.  v.  Mottley,  211  U.  S.  154, 
53  L.  Ed.  128,  29  Sup.  Ct.  42,  both  holding  removal  cannot  be  sought  on 
anticipated  defense;  Filhiol  v.  Torney,  194  U.  S.  361,  48  L.  Ed.  1017, 
24  Sup.  Ct.  698,  no  direct  appeal  to  supreme  court  where  assignment  of 
errors  directed  both  to  jurisdiction  and  to  merits;  Arkansas  v.  Kansas 
etc.  Coal  Co.,  183  U.  S.  188,  46  L.  Ed.  146,  22  Sup.  Ct.  48,  holding  Su- 
preme Court  cannot  take  judicial  notice  that  word  "import"  meant 
bringing  armed  men  from  outside  State  in  order  to  create  jurisdiction; 
Gableman  v.  Peoria  etc.  R.  R.  Co.,  179  U.  S.  337,  45  L.  Ed.  222,  21  Sup. 
Ct.  172,  holding  receiver  cannot  remove  suit  to  Federal  court  on  sole 
ground  of  appointment  by  Federal  court  where  such  court  acted  in 
exercise  of  general  equity  powers;  City  of  Stanfield  v.  Umatilla  River 
Water  Users'  Assn.,  192  Fed.  597,  holding  fact  that  defendant  is  officer 
of  United  States,  will  not  warrant  removal;  Rural  Home  Tel.  Co.  v. 
Powers,  176  Fed.  989,  holding  fact  that  defendant  is  receiver  appointed 
by  Federal  court  will  not  warrant  removal;  Miller  v.  Illinois  Cent.  R. 
Co.,  168  Fed.  986,  holding  fact  that  it  may  be  necessary  to  construe 
Constitution  will  not  warrant  removal;  Knuth  v.  Butte  Elec.  Ry.  Co., 
148  Fed.  75,  fraudulent  joinder  of  defendants  to  prevent  removal  must 
be  proved;  St.  Louis  etc.  Ry.  Co.  v.  Davis,  132  Fed.  632,  act  of  1887 
intended  to  contract  jurisdiction  of  Federal  courts;  Joy  v.  St.  Louis, 
122  Fed.  525,  holding  Federal  jurisdiction  cannot  be  conferred  by  allega- 
tions that  defendant  will  defend  on  ground  of  Federal  Laws;  Filhiol  v. 
Torney,  119  Fed.  976,  holding  allegation  in  complaint  that  defendant  is 
in  possession  by  direction  of  United  States  is  surplusage;  Washington 
v.  Island  lime  Co.,  117  Fed.  778,  remanding  action  by  State  to  recover 
land  and  value  of  limestone  quarried  thereon  where  plaintiff  merely 
claims  in  fee  and  not  as  mineral  lands;  South  Carolina  v.  Virginia- 
Carolina  Chemical  Co.,  117  Fed.  728,  holding  action  by  State  to  subject 
foreign  corporation  to  penalties  under  State  statute  is  nonremovable 
where  neither  complaint  nor  statute  mentions  Federal  laws;  Mayo  v. 
Dockery,  108  Fed.  898,  holding,  under  act  of  1887-88,  United  States 
marshal  sued  in  State  court  cannot  remove  suit  where  complaint  does 
not  disclose  that  he  is  marshal;  Broadway  Ins.  Co.  v.  Chicago  etc.  Ry. 
Co.,  101  Fed.  510,  ordering  remand  of  suit  where  constitutional  question 
was  suggested  in  removal  petition  and  answer  filed ;  Indiana  v.  Alleghany 
Oil  Co.,  85  Fed.  872,  Doremus  v.  Root,  94  Fed.  762,  Darton  v.  Sperry, 
71  Conn.  344,  41  Atl.  1053,  and  Pratt  v.  Paris  Gas-Light  etc.  Co.,  168 
U.  S.  258,  42  L.  Ed.  459,  18  Sup.  Ct.  64,  where  defendant  claimed  rights 
under  patent  laws  were  involved;  Hoyt  v.  Bates,  81  Fed.  644,  suit  to 
force  assignment  of  copyright  fraudulently  obtained ;  Argonaut  Min.  Co. 
v.  Kennedy  Min.  etc.  Co.,  4  Fed.  2,  action  for  trespass  on  mining  claim ; 
Johnson  v.  Wells,  Fargo  &  Co.,  91  Fed.  3,  where  less  than  jurisdictional 
amount  was  involved;  Arkansas  v.  Kansas  etc.  Coal  Co.,  96  Fed.  355, 
suit  to  enjoin  importation  of  armed  men  presents  Federal  question; 
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Echols  v.  Smith,  101  Ky.  711,  42  S.  W.  539,  suit  for  damages  against 
Federal  court  receiver;  Stuart  v.  Bank  of  Staplehurst,  57  Neb.  576,  78 
N.  W.  299,  petition  for  removal  clearly  not  allowable  does  not  suspend 
State  court's  jurisdiction;  In  re  Stutsman  Co.,  88  Fed.  342,  arguendo. 

Distinguished  in  Helena  etc.  Power  Transmission  Co.  v.  Spratt,  146 
Fed.  312,  in  removal  for  diverse  citizenship,  entire  record  may  be  ex- 
amined ;  Scott  v.  Choctaw  etc.  R.  R.  Co.,  112  Fed.  181,  holding  Federal 
character  of  railroad  need  not  appear  in  complaint  to  enable  railroad 
to  remove;  Eighmy  v.  Poucher,  83  Fed.  856,  where  complaint  showed 
defendant  to  be  United  States  district  attorney. 

Costs  subsequent  to  wrongful  removal  must  be  borne  by  party  prorat- 
ing It. 

Distinguished  in  Vaughan  v.  McArthur  Bros.  Co.,  227  Fed.  368,  hold- 
ing where  plaintiff  delayed  eight  years  in  seeking  to  have  cause  re- 
manded, costs  are  properly  taxed  to  him ;  Indiana  v.  Lake  Erie  etc.  Ry. 
Co.,  85  Fed.  2,  argument  of  demurrer  does  not  affect  right  to  remand 
with  costs. 

Decree  of  certainty  necessary  to  establish  fraud  in  civil  action. 
Note,  33  L.  R.  A.  (N.  8.)  841. 

167  17.  8.  60-66,  42  L.  Ed.  77,  17  Sup.  Ot.  733,  CROSS  ▼.  EVANS. 

Circuit  Court  of  Appeals  cannot  certify  whole  case,  but  only  distinct 
questions  of  law. 

Approved  in  In  re  Robinson,  200  U.  S.  611,  60  L.  Ed.  619,  26  Sup.  Ct. 
753,  Warner  v.  New  Orleans,  167  U.  S.  474,  42  L.  Ed.  241,  17  Sup.  Ct. 
894,  United  States  v.  Union  Pac.  Ry.  Co.,  168  U.  S.  512,  42  L.  Ed.  561, 
18  Sup.  Ct.  169,  McHenry  v.  Alford,  168  U.  S.  658,  42  L.  Ed.  617,  18 
Sup.  Ct.  245,  Del  Monte  Min.  Co.  v.  Last  Chance  Min.  Co.,  171  U.  S. 
92,  43  L.  Ed.  87,  18  Sup.  Ct.  909,  and  Sioux  City  etc.  Ry.  Co.  v.  Man- 
hattan Trust  Co.,  172  U.  S.  642,  43  L.  Ed.  1187,  19  Sup.  Ct.  879,  all 
following  rule;  United  States  v.  Mayer,  235  U.  S.  66,  59  L.  Ed.  134,  35 
Sup.  Ct.  16,  holding  importance  of  question  certified  is  immaterial; 
Stratton's  Independence  v.  Howbert,  231  U.  S.  422,  68  L.  Ed.  295,  34 
Sup.  Ct.  136,  and  Chicago  etc.  Ry.  Co.  v.  Williams,  205  U.  S.  453,  51 
L.  Ed.  878,  27  Sup.  Ct.  559,  both  refusing  to  consider  question  of  mixed 
law  and  fact ;  Tilsenheld  v.  United  States,  186  U.  S.  134,  46  L.  Ed.  1089, 
22  Sup.  Ct.  743,  declining  to  answer  certified  questions  so  framed  as  to 
invite  court  to  search  entire  record  and  in  effect  to  determine  correct- 
ness of  judgment ;  State  v.  Heiden,  139  Wis.  528, 121  N.  W.  142,  refusing 
to  consider  question  whether  court  erred  in  refusing  instruction. 

107  U.  S.  65-75,  42  L.  Ed.  79,  17  Sup.  Ot.  728,  SPOKANE  FALLS  ETC.  BY. 
OO.  v.  ZIEOLEB. 

Courts  will  notice  that  territory's  power  to  legislate  regarding  public 
lands  is  derived  from  Congress. 
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Approved  in  Wadkins-  v.  Producers'  foil  Co.,  130  La.  318,  57  South. 
941,  holding  wife  has  no  right  to  homestead  as  long  as  husband  is  alive. 

Claim  by  *pre-emptioner  against  railroad  claiming  under  congressional 
grant  presents  Federal  question. 

Approved  in  Nevada  Sierra  Oil  Co.  v.  Miller,  97  Fed.  690,  holding 
bill  asserting  rights  based  on  location  of  mining  claim  under  Federal 
mining  laws  discloses  Federal  question;  Canary  Oil  Co.  v.  Standard 
Asphalt  etc.  Co.,  182  Fed.  665,  holding  suit  against  corporation  organ- 
ized under  act  of  Congress  was  removable;  Hare  v.  Birkenfield,  181  Fed. 
827,  104  C.  C.  A.  335,  holding  suit  by  settler  to  restrain  trespass  is  not 
within  Federal  jurisdiction;  Earnhart  v.  Switzler,  179  Fed.  833,  105 
C.  C.  A.  260,  holding  suit  by  settler  to  protect  possessory  right  is  not 
within  Federal  jurisdiction;  Columbia  Valley  R.  Co.  v.  Portland  etc.  Ry. 
Co.,  162  Fed.  605,  89  C.  C.  A.  361,  holding  suit  by  railroad  to  assert 
right  of  way  over  government  land  is  within  Federal  jurisdiction; 
Wallula  Pac.  Ry.  Co.  v.  Portland  &  S.  Ry.  Co.,  154  Fed.  903,  holding 
suit  by  railroad  to  assert  title  to  right  of  way  over  public  lands  is 
within  Federal  jurisdiction;  Florida  etc.  R.  R.  Co.  v.  Bell,  87  Fed.  374, 
31  C.  C.  A.  9,  following  rule;  Gableman  v.  Peoria  etc.  Ry.  Co.,  82  Fed. 
792,  cause  against  Federal  court  receiver  and  employer  for  negligence. 

Distinguished  in  Mountain  View  Min.  etc.  Cot  v.  McFadden,  180  U.  S. 
535,  45  L.  Ed.  656,  21  Sup.  Ct.  489,  holding  court  cannot  supply  Federal 
jurisdiction  by  judicial  notice  of  facts  not  relied  on  by  plaintiff  where 
complaint  does  not  disclose  Federal  question ;  Washington  v.  Island  Lime 
Co.,  117  Fed.  778,  holding  complaint  by  State  in  suit  for  recovery 
of  land  and  value  of  limestone  quarried  thereon  alleging  title  in  fee  in 
plaintiff  involves  no  question  of  title  as  mineral  land;  King  v.  Lawson, 
84  Fed.  210,  where  defendants  claimed  under  Town-site  Act;  California 
Oil  etc.  Co.  v.  Miller,  96  Fed.  23,  bill  to  quiet  title  to  mining  claim  does 
not  present  Federal  question. 

Railroad  cannot  exercise  right  of  way  over  pre-emptioner's  claim  with- 
out compensation. 

^Approved  in  Slaght  v.  Northern  Pac.  Ry.  Co.,  39  Wash.  585,  81  Pac. 
1065,  reaffirming  rule ;  Taylor  v.  Anderson,  197  Fed.  389,  holding  plaintiff 
maintaining  ejectment  suit  need  not  state  how  title  was  derived;  United 
States  v.  Minidoka  etc.  R.  Co.,  190  Fed.  498,  111  C.  C.  A.  323,  holding 
railroad  seeking  right  of  way  cannot  interfere  with  reclamation  project; 
United  States  v.  Hanson,  167  Fed.  887,  93  C.  C.  A.  371,  holding  settler 
cannot  oppose  taking  of  land  for  reclamation  purposes;  Holmes  v. 
United  States,  118  Fed.  999,  55  C.  C.  A.  489,  holding  bona  fide  settler 
on  unsurveyed  public  land  has  made  "valid  settlement"  within  meaning 
of  President's  proclamation  of  1892,  excepting  such  land  from  forest 
reservation;  Jamestown  etc.  R.  R.  Co.  v.  Jones,  7  N.  D.  628,  76  N.  W. 
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229,  settler,  with  intent  to  pre-empt,  prior  to  acceptance  of  railroad 
location,  has  prior  right. 

Right  to  set  off  benefits  against  damages  on  condemnation.    Note, 
9  L.  R.  A.  (N.  8.)  834. 

Pre-emption  settler  acquiring  patent  before  salt  may  recover  from  rail- 
road as  owner  of  fee. 

Approved  in  Southern  California  Ry.  Co.  v.  O'Donnell,  3  CaL  App. 
384,  85  Pac.  933,  applying  principle;  United  States  v.  Chicago  etc.  Ry. 
Co.,  207  Fed.  175,  holding  title  to  railroad  vests  when  line  is  actually 
located. 

Distinguished  in  Bauman  v.  Ross,  167  U.  S.  583,  42  L.  Ed.  286, 17  Sup. 
Ct.  980,  in  absence  of  statute,  benefit  of  improvement  to  lands  not  taken 
is  considered  in  fixing  damages. 

Miscellaneous.  Cited  in  United  States  v.  Hanson,  167  Fed.  893,  93 
C.  C.  A.  371,  in  opinion  of  lower  court. 

167  U.   S.  76-81,  42  L.  Ed.   83,   17   Sup.   Ct.  739,  WXLUS  v.  EASTERN 
TBUST  ETC.  GO. 

Supreme  Court  cannot  take  cognizance  of  dispute  regarding  realty, 
where  value  of  right  doef  not  appear. 

Approved  in  Battle  v.  Atkinson,  191  U.  S.  559,  48  L.  Ed.  802,  24  Sup. 
Ct.  845  (affirming  115  Fed.  389),  holding  under  Arkansas  statutes  in 
action  for  unlawful  detainer  amount  in  controversy  where  action  is  be- 
tween landlord  and  tenant  is  rental  value  only. 

167  TJ.  S.  81-87,  42  L.  Ed.  85,  17  Sap.  Ct.  746,  LATTA  v.  GBANGE& 

Reversal  for  error  as  to  time  for  computing  rent  does  not  authorize 
new  proof  of  value. 

Cited  in  Latta  v.  Neubert,  167  U.  S.  87,  42  L.  Ed.  87,  17  Sup.  Ct 
995,  decided  with  principal  case. 

167  U.  S.  87,  42  K  Ed.  87,  17  Sup.  Ct.  995,  LATTA  V.  NEUBEBT. 
Not  cited. 

167  U.  S.  88-104,  42  K  Ed.  87,  17  Sup.  Ct.  948,  WABASH  B.  B.  CO.  f. 
DEFIANCE. 

Municipality  may  improve  streets  regardless  of  license  surrendering 
control  to  individual  or  corporation. 

Approved  in  Chicago  etc.  R.  R.  Co.  v.  Nebraska,  170  U.  S.  75,  # 
L.  Ed.  954,  18  Sup.  Ct.  520,  where  city  contracted  with  railroads  for 
erection  of  viaduct ;  Ganz  v.  Ohio  Postal  Telegraph  Cable  Co.,  140  Fed. 
695,  72  C.  C.  A.  186,  permission  to  telegraph  company  to  use  road,  sub- 
ject, to  public  convenience ;  Colorado  etc.  Ry.  Co.  v.  Ft.  Collins,  52  Colo. 
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286,  Ann.  Caa.  1913D,  646,  121  Pac.  748,  holding  eity  may  prohibit  rail- 
road from  stopping  its  cars  on  cross-streets;  Macon  St.  R.  R.  Co.  v. 
Macon,  112  Ga.  786,  38  S.  E.  62,  holding  street  railway  company  not 
entitled  to  injunction  against  enforcement  of  ordinance  requiring  change 
of  location  of  tracks;  Grand  Trunk  etc.  Ry.  Co.  v.  City  of  South  Bend, 
174  Ind.  217,  89  N.  E.  890,  holding  city  may  repeal  ordinance  granting 
railroad  right  to  lay  tracks  on  street;  State  ex  rel.  City  of  Minneapolis 
v.  St.  Paul  etc.  Ry.  Co.,  101  Minn.  546,  112  N.  W.  1142,  holding  city 
may  require  railroad  to  construct  bridge;  Goforth  v.  Southern  Ry.  Co., 
144  N.  C.  571,  57  S.  E.  210,  holding  railroad  negligent  in  failing  to  keep 
crossing  in  good  repair;  Wilson  v.  Atlantic  Coast  Line  R.  Co.,  142  N.  C. 
349,  55  S.  E.  262,  holding  railroad  negligent  in  kicking  cars  over  much 
used  crossing;  Bismarck  Water  Supply  Co.  v.  Bismarck,  23  N.  D.  361, 
137  N.  W.  37,  holding  city  may  contract  to  reimburse  water  company  for 
expense  caused  by  change  in  grade ;  East  Ohio  Gas.  Co.  v.  City  of  Akron, 
81  Ohio  St.  53,  18  Ann.  Gas.  332,  26  L.  R.  A.  (N.  S.)  92,  90  N.  E.  42, 
holding  natural  gas  company  may  forfeit  its  right  to  exercise  privileges 
within  municipality;  Lake  Shore  etc.  Ry.  Co.  v.*  Elyria,  69  Ohio  St.  432, 
69  N.  E.  743;  holding  general  legislation  authorizing  railroad  company 
to  use  streets  gives  no  power  permanently  to  exclude  public  by  means 
of  abutments  supporting  overhead)  crossing;  Pawcatuck  Val.  St.  Ry. 
Co.  v.  Town  Council  of  Westerly,  22  R.  I.  311,  47  Atl.  692,  holding 
ordinance  granting  use  of  certain  streets  and  prescribing  certain  kind 
of  rail  does  not  preclude .  council  from  changing  kind  of  rail ;  Cooper 
v.  Seaboard  Air  Line  R.  R.  Co.,  140  N.  C.  229,  52  S.  E.  939,  arguendo. 
Distinguished  in  Town  of  New  Decatur  v.  American  Telephone  etc. 
Co.,  176  Ala.  555,  560,  Ann.  Gas.  1915A,  875,  58  South.  633,  634,  holding 
telephone  company  may  enjoin  enforcement  of  ordinance  requiring  it  to 
remove  poles  from  street. 

Power  of  municipal  corporations  to  make  and  enforce  regulations 
respecting  street  raifways  for  the  protection  of  the  public.  Note, 
104  Am.  St.  Rep.  645. 

Impairment  of  ordinance  granting  privilege  as  impairment  of  con- 
tract obligation.    Note,  3  Ann.  Gas.  92. 

Privilege  of  using  streets  as  contract  within  provision  against  im- 
pairing obligation.    Note,  50  L.  R.  A.  149. 

Municipality's  right  to  improve  streets  cannot  be  alienated. 
Approved  in  Atlantic  Coast  Line  R.  R.  Co.  v.  Goldsboro,  232  U.  S. 
560,  58  L.  Ed.  727,  34  Sup.  Ct.  364,  holding  city  may  prohibit  railroad 
shifting  cars  during  certain  hours  of  day;  Michigan  Tel.  Co.  v.  Char- 
lotte, 93  Fed.  15,  right  given  telegraph  companies  to  use  post  roads 
does  not  affect  city's  police  power;  Abies  v.  Southern  Ry.  Co.,  164  Ala. 
365,  51  South.  329,  holding  city  had  authority  to  vacate  street;  State 
ex  rel.  County  Attorney  v.  Des  Moines  City  Ry.  Co.,  159  Iowa,  279, 
140  N.  W.  445,  holding  where  city  granted  railroad  franchise  without 
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authority,  tracks  could  be  removed  as  nuisance ;  Grand  Trunk  etc.  Ry. 
Co.  v.  South  Bend,  174  Ind.  224,  91  N.  E.  810,  holding  city  may  pro- 
hibit use  of  steam  in  propelling  cars  along  street;  Leggett  v.  Detroit, 
137  Mich.  251,  100  N.  W.  568,  city  cannot  contract  that  land  shall  be 
free  from  street  assessments ;  State  ex  rel.  Townsend  v.  Board  of  Park 
Commrs.,  100  Minn.  154,  9LR.A,  (N.  S.)  1045,  110  N.  W.  1123,  hold- 
ing  city  could  not  require  park  board  to  maintain  avenue  as  parking; 
State  v.  Atlantic  etc.  R.  Co.,  141  N.  C.  739,  53  S.  E.  291,  holding  city 
may  provide  that  railroad  stop  trains  at  foot  of  street. 

Distinguished  in  Markwardt  v.  City  of  Guthrie,  18  Okl.  37,  11  Ann 
Caq,  581,  9  L.  R.  A.  (N.  S.)  1150,  90  Pac.  28,  holding  riparian  owner 
may  obtain  damages  from  city  for  pollution  of  stream. 

Municipality's  power  to  control  highways,  under  Ohio  Revised  Stat- 
utes, section  2640,  includes  power  to  change  grades. 

Approved  in  Mead  v.  Portland,  200  U.  S.  164,  50  L.  Ed.  420,  26  Sup. 
Ct.  171,  power  to  change  grade  not  exhausted  by  one  exercise ;  Sala  v. 
Pasadena,  162  Cal.  718,  124  Pac.  541,  holding  property  owner  may 
waive  right  to  compensation  for  change  of  grade ;  Morris  v.  Indianapolis, 
177  Ind.  386,  Ann.  Oas.  1915A,  65,  94  N.  E.  711,  holding  right  to  change 
grades  is  within  police  power  of  city ;  Bauman  v.  Ross,  167  U.  S.  587, 
42  L.  Ed.  287,  17  Sup.  Ct.  981,  arguendo. 

Municipal  council  has  exclusive  discretion  to  determine  necessity  for 
change  of  grades. 

Approved  in  Field  v.  Barber  Asphalt  Paving  Co.,  194  U.  S.  625,  48 
L.  Ed.  1155,  24  Sup.  Ct.  784,  not  fraud  for  city  council  to  order  street 
already  macadamized  to  be  paved  with  asphaltum ;  Cincinnati  etc.  Ry- 
Co.  v.  Morgan  County,  143  Fed.  801,  75  C.  C.  A.  56,  refusing  to  enjoin 
County  Court  from  establishing  grade  crossing  over  railroad ;  dissenting" 
opinion  in  City  of  Emporia  v.  Atchison  etc.  Ry.  Co.,  94  Kan.  739,  147 
Pac.  1102,  majority  holding  courts  may  set  aside  ordinance  requiring 
railroads  to  build  subways. 

Municipal  power  over  nuisances  affecting   highways    and  waters. 
Note,  39  L.  R.  A.  660. 

Miscellaneous.  Cited  in  Taylor  v.  Drainage  District  No.  56, 167  Iowa, 
53,  L.  R.  A.  1916B,  1193,  148  N.  W.  1043,  holding  notice  published  once 
a  week  for  two  successive  weeks  was  sufficient  on  formation  of  drain- 
age district. 

167  U.  8.  104-108,  42  K  Ed.  94,  17  Sup.  Ct.  744,  BRYANT  V.  UKlT^ 

STATES. 

Habeas  corpus  will  not  issue  to  review  commitment  within  jurisdiction 
for  extraditable  offense. 

Approved  in  McNamara  v.  Henkel,  226  U.  S.  524,  57  L.  Ed.  882, 33 
Sup.  Ct.  146,  and  Sternaman  v.  Peck,  80  Fed.  884,  26  C.  C.  A.  214,  both 
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following  rule ;  Price  v.  McCarty,  89  Fed.  87,  32  C.  C.  A.  162,  applying 
rule  to  removal  of  prisoner  to  another  district  for  trial;  Charlton  v. 
Kelly,  229  U.  S.  456,  46  L.  R.  A.  (N.  S.)  397,  67  L.  Ed.  1279,  33  Sup. 
Ct.  945,  holding  habeas  corpus  will  not  be  allowed  where  there  was  com- 
petent evidence  of  commission  of  crime;  Price  v.  Henkel,  216  U.  S. 
491,  492,  493,  54  L.  Ed.  585,  586,  30  Sup.  Ct.  257,  holding  one  good  count 
in  indictment  is  sufficient  to  support  order  of  removal;  Elias  v.  Kamirez, 
215  U.  S.  407,  54  L.  Ed.  256,  30  Sup.  Ct.  131,  holding  evidence  of  com- 
mission of  offense  was  sufficient  so  as  to  warrant  refusal  of  habeas 
corpus ;  Hyde  v.  Shine,  199  U.  S.  84,  50  L.  Ed.  97,  25  Sup.  Ct.  760,  court 
will  not  weigh  evidence  on  habeas  corpus  against  detention  for  trial 
in  another  district ;  Terlinden  v.  Ames,  184  U.  S.  278,  46  L.  Ed.  54,  22 
Sup.  Ct.  487,  holding  evidence  to  show  no  indictable  offense  was  com- 
mitted is  not  admissible  on  application  for  writ  of  habeas  corpus ;  Greene 
v.  Henkel,  183  U.  S.  261,  46  I*.  Ed.  189,  22  Sup.  Ct.  223,  holding,  under 
Rev.  Stats.,  §  1014,  for  removal  for  trial,  magistrate  is  not  warranted 
in  taking  evidence  in  regard  to  organization  of  grand  jury  returning 
indictment;  Ex  parte  Schorer,  197  Fed.  76,  holding  evidence  was  suffi- 
cient to  show  commission  of  offense ;  Ex  parte  Yordi,  166  Fed.  924,  hold- 
ing depositions  need  not  be  attached  to  complaint  for  extradition; 
Greene  v.  United  States,  154  Fed.  406,  85  C.  C.  A.  251,  holding  where 
one  is  brought  back  under  terms  of  extradition,  treaty  question  cannot 
be  raised  in  courts  of  demanding  country;  United  States  v.  Greene, 
108  Fed.  819,  holding  where  commissioner  has  before  him  competent 
legal  evidence  of  probable  cause  to  believe  accused  guilty  his  finding  is 
conclusive;  In  re  Count  De  Toulouse  Lautrec,  102  Fed.  879,  43  C.  C.  A. 
42,  holding  commissioner's  finding  of  probable  cause  to  believe  accused 
to  be  fugitive  from  justice  is  open  on  habeas  corpus  only  as  to  legal 
evidence  supporting;  Ex  parte  Ramirez,  11  Ariz.  257,  90  Pac.  323,  hold- 
ing person  cannot  be  held  for  extradition  where  there  is  no  evidence 
of  commission  of  offense;  dissenting  opinion  in  People  v.  Hyatt,  172 
N.  Y.  207,  92  Am.  St.  Rep.  727,  64  N.  E.  835,  majority  holding  action 
of  Governor  in  issuing  warrant  for  extradition  is  reviewable  on  habeas 
corpus ;  United  States  v.  Greene,  146  Fed.  769,  7*^0,  arguendo. 

Extradition  proceedings.    Note/  112  Ahl  St.  Rep.  125. 

Right,  in  reviewing  extradition  proceedings,  to  be  heard  upon  mer- 
its of  charge.    Note,  21  L.  R.  A.  (N.  S.)  943. 

Miscellaneous.     Cited  in  Lincoln  v.  Power,  241  U.  S.  652,  60  L.  Ed. 
1222,  36  Sup.  Ct.  721,  affirming  judgment  on  authority  of  principal 

J  case. 

* 

167  17.  8.  108-116,  42  L.  Ed.  96,  17  Sup.  Ct.  762,  ENTERPRISE  BON.  CO. 
v.  RICO-ASPEN  ETC.  MIN.  CO. 

Right  to  vein  discovered  in  tunnel  relates  back  to  location  of  tunnel 
Ute,  under  section  2323,  Revised  Statutes. 
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Approved  in  Campbell  v.  Ellet,  167  U.  S.  118,  42  L.  Ed.  102, 17  Sup. 
Ct.  766,  failure  to  mark  discovery  on  surface  does  not  defeat  tunnel 
claimant's  rights;  Bonner  v.  Meikle,  82  Fed.  699,  title  of  town-site 
occupant  is  paramount  to  that  of  mineral  claimant  based  on  subsequent 
discovery;  Calhoun  Gold  Min.  Co.  v.  Ajax  Gold  Min.  Co.,  27  Colo.  25, 
59  Pac.  617,  holding,  under  Rev.  Stats.,  §§  2322,  2323,  blind  leads  dis- 
covered while  projecting  a  discovery  tunnel  through  prior  valid  claim 
cannot  be  claimed  by  tunnel  owners ;  Butte  Consol.  Min.  Co.  v.  Barker, 
35  Mont.  341,  90  Pac.  177,  holding  discovery  must  be  made  on  claim 
sought  to  be  located. 

Distinguished  in  Murray  v.  Polglase,  23  Mont.  417,  59  Pac.  442,  hold- 
ing one  who  has  not  filed  an  adverse  claim  under  Rev.  Stats.,  §  2326, 
cannot  intervene  in  action  to  determine  adverse  claim  to  mining  loca- 
tion. 

Rights  under  tunnel-site  locations.    Note,  53  L.  R.  A.  794,  795. 

Failure  to  adverse  application  for  patent  for  surface  claim  parallel  to 
tunnel  claim  cannot  affect  latter. 

Approved  in  Creede  etc.  Milling  Co.  v.  Uinta  Tunnel  etc.  Co.,  196 
U.  S.  352,  49  L.  Ed.  510,  25  Sup.  Ct.  266,  tunnel  claimant  need  not 
adverse  application  for  patent  of  lode  claim  through  which  tunnel  runs; 
Work  Min.  &  Mill  Co.  v.  Doctor  Jack  Pot  Min.  Co.,  194  Fed.  629, 114 
C.  C.  A.  392,  holding  end-lines  as  fixed  in  patent  are  prima  facie  true 
lines ;  Uinta  Tunnel  etc.  Co.  v.  Creede  etc.  Mill.  Co.,  119  Fed.  168, 169, 
57  C.  C.  A.  200,  holding  claimant  of  tunnel  site  located  across  lode 
claims  in  which  his  interests  are  intangible  and  uncertain  need  not  file 
adverse  claim  against  patents ;  Gillis  v.  Downey,  85  Fed.  489,  29  C.  C.  A. 
286,  application  for  patent  by  claimant  who  long  neglects  to  perfect  title 
may  be  adversed  by  subsequent  claimant ;  Stewart  Mining  Co.  v.  Ontario 
Mining  Co.,  23  Idaho,  741,  132  Pac.  793,  holding  sides  of  claim  are 
presumed  to  follow  course  of  vein. 

Miscellaneous.  Cited  in  Poore  v.  Kaufman,  44  Mont.  253,  119  Pac. 
786,  holding  adverse  suit  for  possession  of  land  will  not  excuse  per- 
formance of  assessment  work;  Mares  v.  Dillon,  30  Mont.  132,  75  Pac 
965,  States  may  enact  laws  concerning  mining  claims, supplemental  to 
acts  of  Congress. 

167  U.  &  116-120,  42  L.  Ed.  101,  17  Sup.  Ct.  766,  CAMPBELL  v.  ELLET. 
Tunnel  owner's  failure  to  mark  point  of  discovery  and  boundaries  on 
surface  cannot  affect  rights. 

Approved  in  Calhoun  Gold  Min.  Co.  v.  Ajax  Gold  Min.  Co.,  182  U.  S. 
508,  509,  45  I*.  Ed.  1206,  21  Sup.  Ct.  890  (affirming  27  Colo.  25,  59 
Pac.  617),  holding  blind  veins  underneath  prior  lode  claims  belong  to 
surface  location  under  Rev.  Stats.,  §  2322,  and  not  to  owner  of  tunnel 
run  according  to  section  2323;  Butte  Consol.  Min.  Co.  v.  Barker,  3o 


J 


1069   .  IN  BE  JOHNSON.   .  167  U.  S.  120-127 

Mont.  341,  90  Pae.  177,  holding  discovery  must  be  made  on  claim  sought 
to  be  located. 

Distinguished  in  Brewster  v.  Shoemaker,  2$  Colo.  181,  89  Am.  St. 
Rep.  191,  63  Pac.  310,  holding  where  vein  is  discovered  in  driving 
tunnel  two  hundred  and  fifty  feet  underground,  a  valid  location  can  be 
made  on  surface  where  vein  if  continued  would  be  disclosed. 

Rights  under  tunnel-site  locations.    Note,  63  L.  R.  A.  795,  799. 

J 
167  U.  8.  120-127,  42  I*  Ed.  103,  17  Sup.  Ct.  736,  IN  RE  JOHNSON. 

Service  gave  jurisdiction  of  crime  of  rape  in  Indian  Territory  com- 
mitted before  September,  1896. 

Approved  in  Harless  v.  United  States,  88  Fed.  99,  31  C.  C.  A.  397, 
appellate  jurisdiction  of  Circuit  Court  of  Appeals  of  Eighth  Circuit 
under  said  act  includes  infamous  crimes. 

Doctrine  that  possession  of  person  or  property  gives  exclusive  juris- 
diction applies  to  Federal  courts. 

Approved  in  Hull  v.  Burr,  234  U.  S.  721,  58  L.  Ed.  1662,  34  Sup.  Ct. 
892,  holding  suit  to  attack  appointment  of  trustee  in  bankruptcy  is 
within  Federal  jurisdiction;  Hendrix  v.  United  States,  219  U.  S.  89,  55 
L.  Ed.  106,  31  Sup.  Ct.  193,  holding  Federal  District  Court  at  Paris, 
Texas,  has  jurisdiction  to  try  member  of  Choctaw  Nation;  Peckham  v. 
Henkel,  216  U.  S.  486,  54  L.  Ed.  580,  30  Sup.  Ct.  255,  holding  error  in 
I  prosecuting  proceedings  for  removal  cannot  be  corrected  by  habeas  cor- 
pus; McCauley  v.  McCauley,  202  Fed.  284,  holding  orphans'  court  has 
jurisdiction  over  nonresidents  submitting  themselves  to  jurisdiction; 
Ex  parte  Li  Dick,  174  Fed.  685,  upholding  right  of  United  States  to 
deport  Chinese  unlawfully  in  country;  United  States  v.  Dillin,  168 
Fed.  821,  94  C.  C.  A.  337,  holding  person  may  be  imprisoned  under 
distress  warrant  issued  by  Treasury  Department;  In  re  Chambers, 
Calder  &  Co.,  98  Fed.  866,  holding  landlord  will  be  enjoined  from  prose- 
cuting ejectment  suit  in  State  court  against  bankrupts  and  receiver 
appointed  by  bankruptcy  court ;  The  Tenyu  Maru,  4  Alaska,  135,  holding 
vessel  found  killing  seals  within  three-mile  limit  of  territory  of  Alaska 
is  subject  to  forfeiture;  Overby  v.  Gordon,  13  App.  D.  C.  412,  holding 
where  will  is  offered  for  probate  in  District  of  Columbia,  judgment  of 
court  of  Georgia  granting  letters  of  administration  is  inadmissible  as 
evidence ;  Ex  parte  Buchanen,  20  Okl.  836,  1  Okl.  Cr.  140,  94  Pac.  945, 
holding  indictment  for  manslaughter  brought  under  laws  of  Indian  ter- 
ritory is  triable  in  courts  of  Oklahoma  after  its  admission  as  State. 
Distinguished  in  Beavers  v.  Haubert,  198  U.  S.  85,  49  L.  Ed.  954, 
25  Sup.  Ct.  573,  person  held  for  trial  in  one  district  may,  by  consent 
of  court,  be  removed  to  another. 

Illegality  of  arrest  «does  not  invalidate  later  indictment  and  trial 

Approved  in  Pettibone  v.  Nichols,  203  U.  R.  213,  7  Ann.  Oas.  1047, 
51  I*.  Ed.  157,  27  Sup.  Ct.  Ill,  holding  one  being  extradited  is  not 
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entitled  to  hearing  before  Governor  of  surrendering  State;  Pacific  Coast 
S.  S.  Co.  v.  Bancroft- Whitney  Co.,  94  Fed.  186,  36  C.  C.  A.  135,  filing 
of  libel  against  ship  outside  territorial  jurisdiction,  if  afterward  seized 
therein,  gives  jurisdiction ;  Ex  parte  State  ex  rel.  Attorney  General,  150 
Ala.  497,  124  Am.  St.  Rep.  79,  10  L.  R.  A.  (N.  8.)  1129,  43  South.  491, 
holding  where  accused  is  imprisoned  in  different  county  from  where 
convicted,  judge  in  latter  county  cannot  grant  habeas  corpus  on  grounds 
of  insanity;  Ex  parte  Moyer,  12  Idaho,  260,  118  Am.  St.  Rep.  214, 12 
L.  B.  A.  (N.  S.)  227,  85  Pac.  901,  holding  accused  within  jurisdiction 
of  demanding  State  cannot  raise  question  as  to  whether  he  was  fugitive 
from  justice;  State  ex  rel.  Estill  v.  Endsley,  122  Tenn.  650,  135  Am.  St. 
Rep.  886,  126  S.  W.  104,  holding  prisoner  cannot  be  bailed  until  full 
sentence  has  been  served ;  Ex  parte  Wilson,  63  Tex.  Cr.  283,  36  L  R.  A 
(N.  S.)  243,  140  S.  W.  99,  holding  one  illegally  brought  into  surrender- 
ing State  is  subject  to  extradition. 

Jurisdiction  to  try  prisoner  forcibly  or  unlawfully  brought  within 

jurisdiction*.  Note,  14  Ann.  Cas.  623. 
Right  of  extradited  person  to  discharge  on  ground  that  extradition 

was  unlawful  or  void.    Note,  7  Ann.  Gas.  1056. 

Process  cannot  be  validly  served,  in  civil  action,  on  one  decoyed  within 
jurisdiction;  alitor  in  criminal  case. 

Approved  in  Kaufman  v.  Garner,  173  Fed.  555,  holding  one  appear- 
ing in  State  to  answer  charge  of  crime  is  immune  from  service  of  civil 
process. 

167  17.  8.  127-149,  42  L.  Ed.  105,  17  Sup.  Ot.  754,  BUBDON  CENT.  SUGABr 
REFINING  OO.  V.  PAYNE. 

Contract  must  be  construed  to  effectuate  all  provisions. 
Approved  in  Hickman  v.  Cabot,  183  Fed.  750, 106  C.  C.  A.  183,  holding 
stipulation  that  contract  may  be  canceled  for  fire  or  "other  cause," 
latter  expression  intended  something  similar  to  fire ;  dissenting  opinion 
in  Fourth  St.  Nat.  Bank  v.  Melbourne  Mills  Co.'s  Trustee,  172  Fed. 
188,  30  L.  R.  A.  (N.  S.)  552,  96  C.  C.  A.  629,  majority  holding  certifi- 
cates for  wheat  could  not  be  issued  without  same  being  identified;  dis- 
senting opinion  in  Ferrenbach  v.  Mutual  Reserve  Fund  Life  Ins.  Assn., 
121  Fed.  952,  59  C.  C.  A.  307,  majority  holding  provision  in  insurance 
certificate  that  assessments  were  payable  thirty  days  from  date  of 
notice  meant  from  receipt  of  notice  or  when  it  should  have  been  received. 

Producer  of  sugar-cane  may,  by  express  stipulation  with  manufacturer, 
acquire  lien  on  bounty  for  price. 

Approved  in  Howard  v.  Delgado  &  Co.,  121  Fed.  33,  57  C.  C.  A.  270. 
holding  interveners  making  advances  to  sugar  refiners  who  agreed  to 
ship  all  sugar  refined  to  interveners  have  equitable  lien  upon  sugar 
remaining  at  refinery  at  receivership;  In  re  Olzendam  Co.,  117  Fed. 
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181,  holding  petitioners  agreeing  to  make  advances  to  manufacturing 
company,  in  consideration  of  lien  upon  all  goods  on  which  invoices  were 
sent,  acquired  lien  enforceable  against  receiver;  Burdon  Central  Sugar 
Refining  Co.  v.  Payne,  81  Fed.  675,  26  C.  C.  A.  552,  following  rule; 
Suthon  v.  United  States,  81  Fed.  813,  26  C.  C.  A.  628,  where  lien  was  in 
favor  of  one  advancing  money,  and  sugar  was  manufactured  in  his 
name;  Garrison  v.  Vermont  Mills,  154  N.  C.  8,  31  L.  R.  A.  (N.  S.)  450, 
69  S.  E.  745,  ho  filing  factor  entitled  to  lien  on  goods  on  which  it  had 
made  advances. 

167  U.  S.  149-175,  42  L.  Ed.  113,  17  Sup.  Ot.  785,  LONDON  ASSURANCE 
▼.  COMPANHIA  DE  MOAGENS  DO  BABEIRO. 

Collision,  within  insurance  policy  may  cover  vessel  at  anchor  or  at. 
wharf  before  voyage  commenced. 

Approved  in  Western  Transit  Co.  v.  Brown,  152  Fed.  477,  holding 
vessel  drawn  against  another  vessel  by  suction  is  not  in  collision ;  Harris 
v.  American  Casualty  Co.,  83  N.  J.  L.  644,  Ann.  Gas.  1914B,  846,  44 
L.  R.  A.  (N.  S.)  70,  85  Atl.  195,  holding-automobile  running  off  high- 
way bridge  was  in  "collision";  Packard  v.  Metropolitan  Life  Ins.  Co., 
72  N.  H.  3,  54  Atl.  288,  arguendo. 

Distinguished  in  Burnham  v.  China  Mutual  Ins.  Co.,  189  Mass.  102, 
109  Am.  St.  Rep.  627,  75  N.  E.  74,  not  collision  where  insured  vessel 
struck  submerged  wreck  not  worth  raising ;  Cline  v.  Western  Assur.  Co., 
101  Va.  503,  44  S.  E.  702,  holding  term  "collision"  in  marine  policy  does 
not  embrace  striking  of  sunken  or  floating  substance. 

Meaning  of  term  "collision"  in  insurance  policy.    Note,  Ann.  Gas. 
1914B,  849,  850. 

Construction  of  policy  tending  to  limit  insurer's  liability  will  not  be 
favored. 

Approved  in  Thames  etc.  Marine  Ins.  Co.  v.  Pacific  Creosoting  Co., 
223  Fed.  567,  569,  573,  139  C.  C.  A.  101  (affirming  210  Fed.  959,  960, 
961),  holding  where  small  fire  occurred  in  hold  of  vessel,  same  may  be 
said  to  be  on  fire ;  Texas  etc.  R.  R.  Co.  v.  Reiss,  183  U.  S.  626,  46  L.  Ed. 
360,  22  Sup.  Ct.  255,  holding  cotton  unloaded  by  connecting  car- 
rier on  its  pier  without  notice  to  succeeding  carrier  does  not 
await  further  conveyance  within  bill  of  lading  exempting  connecting 
carrier;  Aetna  Indemnity  Co.  v.  J.  R.  Crowe  Coal  &  Min.  Co.,  154  Fed. 
555,  83  C.  C.  A.  431,  holding  correspondence  affecting  contract  should 
be  construed  in  favor  of  insured ;  London  etc.  Fire  Ins.  Co.  v.  Fischer,  92 
Fed.  502,  34  C.  C.  A.  503,  construing  proviso  against  "keeping,  using  or 
allowing  gasoline  on  premises";  American  Auto  Ins.  Co.  v.  Watts,  12 
Ala.  App.  522,  67  South.  759,  holding  insured  not  affected  where  notice 
of  cancellation  was  not  delivered  to  him;  Fairbanks  Canning  Co.  v. 
London  Guaranty  etc.  Co.,  154  Mo.  App.  334,  133  S.  W.  666,  holding 
where  insurance  company  defended  action  brought  by  employee  for  in- 
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jury,  it  could  not  later  claim  employee  was  under  age  stipulated  in 
contract ;  Debitt  v.  Providence  etc.  Ins.  Co.,  173  N.  Y.  23,  65  N.  E.  779, 
holding  insurer  liable  for  constructive  total  loss  of  cargo  lost  by  sinking 
of  canal-boat  where  insurer  recovered  and  sold  part  although  policy  pro- 
vided against  abandonment;  Parker  v.  Atlantic  Coast  Line  R.  Co.,  133 
N.  C.  342,  63  L.  R.  A.  827,  45  S.  E.  660,  holding  stipulation  in  contract 
for  shipping  perishable  freight  "subject  to  delay"  without  reduction  of 
rates  is  void;  Gardner  v.  Southern  Ry.  Co.,  127  N.  C/297,  37  S.  E.  329, 
holding  valuation  clause  in  bill  of  lading  fixing  value  of  goods  shipped 
at  one-fifth  of  true  value  is  unreasonable  and  void;  Hinkle  v.  Southern 
Ry.  Co.,  126  N.  C.  939,  78  Am.  St.  Rep.  689,  36  S.  E.  360,  holding  where 
shipper  shows  delivery  of  cattle  in  damaged  condition  and  after  un- 
reasonable delay,  such  delay  is  evidence  of  negligence;  Grabbs  ?• 
Farmers'  etc.  Ins.  Co.,  125  N.  C.  398,  34  S.  E.  506,  holding  policy  pro- 
viding against  waiver  of  conditions  except  in  writing  and  for  forfeiture 
where  insured's  interest  was  incorrectly  stated  is  not  forfeited  where 
agent  issuing  same  knew  facts ;  dissenting  opinion  in  Atlas  Reduction  Co. 
v.  New  Zealand  Ins.  Co.,  138  Fed.  511,  9  L.  R.  A.  (N.  S.)  433,  71  C.  C.  A. 
21,  majority  holding  policy  invalidated  by  chattel  mortgage  given  to 
person  to  whom  loss  payable. 

Marine  policy  issued  and  payable  in  London  is  governable  by  English 
law. 

Approved  in  Diamond  Glue  Co.  v.  United  States  Glue  Co.,  187  U.  S. 
613,  47  L.  Ed.  331,  23  Sup.  Ct.  207,  holding  contract  whereby  foreign 
corporation  was  to  manage  factory  in  State  calls  for  "transaction  of 
business"  within  Wisconsin  statute  requiring  filing  of  articles;  Easton 
v.  Geo.  Wostenholm  &  Son,  137  Fed.  529,  70  C.  C.  A.  108,  where  goods 
purchased  by  agent  in  England,  who  there  advanced  purchase  money, 
contract  governed  by  English  law ;  Mutual  Life  Ins.  Co.  v.  Dingiey,  100 
Fed.  413,  40  C.  C.  A.  459,  holding  insurance  contract  is  governed  by 
New  York  law  where  application  recited  such  fact  and  policy  was  issued 
and  policy  and  premiums  made  payable  in  New  York;  Bottomley  v. 
Metropolitan  Life  Ins.  Co.,  170  Mass.  277,  49  N.  E.  439,  place  of  per- 
formance is  deemed  place  of  contract;  Swedish  etc.  Nat.  Bank  v.  First 
Nat.  Bank,  89  Minn.  113,  94  N.  W.  222,  holding  place  of  performance  of 
pledge  of  grain  in  elevators  is  place  where  same  is  actually  situated; 
Kavanaugh  v.  Supreme  Council,  158  Mo.  App.  246,  138  S.  W.  363, 
holding  insurance  policy  issued  in  Illinois  is  governed  by  laws  of  that 
State;  Mayer  v.  Roche,  77  N.  J.  L.  683,  684,  26  L.  R.  A.  (N.  S.)  763, 75 
Atl.  236,  237,  holding  note  made  payable  in  New  York  is  governed  by 
laws  of  New  York ;  General  Ry.  etc.  Co.  v.  Commonwealth,  118  Va.  304, 
87  S.  E.  599,  holding  contract  made  outside  State  to  furnish  labor  in 
State  is  governed  by  law  of  State  of  performance ;  Dalton  Adding  Mach. 
Co.  v.  Commonwealth,  118  Va.  571,  88  S.  E.  170,  holding  where  agent  of 
foreign  corporation  sells  goods  in  Virginia,  transaction  constitutes  inter- 


1073  LEVY  v.  SUPERIOR  COURT.      167  U.  S.  175-178 

state  commerce;  dissenting  opinion  in  Keene  Five-Cent  Sav.  Bank  v. 
Reid,  123  Fed.  228,  230,  59  C.  C.  A.  225,  majority  holding  that  provision 
in  note  secured  by  mortgage  that  it  should  be  governed  by  Kansas  laws 
meant  State  statutes  relating  to  negotiable  instruments  not  mortgages. 

Distinguished  in  Patterson  v.  Bark  Eudora,  190  U.  S.  176,  47  It.  Ed. 
1006,  23  Sup.  Ct.  823,  holding  seamen  shipping  in  American  port  on 
foreign  vessel  engaged  in  foreign  commerce  are  protected  by  act  of 
1898,  prohibiting  prepayment  of  seamen's  wages. 

Contracts  governed  by  laws  of  place  of  performance.    Note,  1  Ann. 
Oas.  88. 

Law  governing  insurance  contract.    Note,  19  Ann.  Gas.  34. 

Conflict  of  laws  as  to  insurance  contracts.    Note,  63  L.  R.  A.  856. 

Stipulation  may  provide  that  contract  shall  be  governed   otherwise 
by  lex  loci  contractus. 

Approved  in  Iberville  etc.  Mfg.  Co.  v.  Monongahela  Coal  Co.,  168  Fe'd. 
18,  93  C.  C.  A.  401,  holding  one  furnishing  coal  to  plantation  is  entitled 
to  lien  on  crop. 

Insurance  stamped  "free  of  particular  average,  unless  vessel  be  sunk/9 
etc.,  covers  vessel  lost  after  such  contingency. 

Approved  in  De  Farconnet  v.  Western  Ins.  Co.,  110  Fed.  413,  holding 
where  vessel  stranded,  clause  "free  from  particular  average  unless  vessel 
be  stranded'7  cannot  affect  case. 

If  cargo  Is  so  injured  that  sale  Is  necessary,  loss  will  be  adjusted  as 
salvage. 

Approved  in  New  York  etc.  Mail  S.  S.  Co.  v.  Royal  Exchange  Assur., 
145  Fed.  718,  liability  limited  to  proportion  of  policy  that  loss  bears  to 
prospective  freight;  International  Nav.  Co.  v.  Atlantic  Mut.  Ins.  Co.,  100 
Fed.  318,  holding  upon  partial  loss  on  valued  policy  on  ship  each  in- 
sured is  liable  for  proportion  of  its  insurance  which  cost  of  repair 
bears  to  policy  value ;  Fielder  &  Turley  v.  Adams  Express  Co.,  69  W.  Va. 
145,  71  S.  E.  102,  holding  where  lost  article  is  one  of  two  articles  shipped 
under  aggregate  valuation,  loss  must  be  apportioned. 

Miscellaneous.  Cited  in  Ursula  Bright  S.  S.  Co.  v.  Amsinck,  115  Fed. 
245,  holding  where  ship  owners  insured  part  only  of  their  liability  for 
carrying  goods  on  deck  under  valued  policy,  on  total  loss  insurers  are 
bound  by  policy  amount. 

167  TJ.  8.  175-178,  42  X*  Ed.  126,  17  Sup.  Ot.  769,  LEVY  v.  SUPE&IOB 
OOUBT. 

Supreme  Court  will  not  review  State  decision  in  case  where  Federu 
right  was  not  distinctly  claimed. 

XVII— 68 
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Approved  in  Home  for  Incurables  v.  New  York,  187  U.  S.  158,  47 
L.  Ed.  119,  23  Sup.  Ct.  868,  holding  judgment  of  State  cannot  be  re- 
viewed  in  Supreme  Court  where  record  does  not  show  that  constitutional 
right  was  claimed  in  State  court;  Scudder  v.  Controller  of  New  York, 
175  U.  S.  36,  44  L.  Ed.  64,  20  Sup.  Ct.  27,  following  rule;  Kipley  v. 
Illinois,  170  U.  S.  187,  42  L.  Ed.  1001,  18  Sup  Ct.  551,  averment  of  stat- 
ute's unconstitutionality,  presumably  refers  to  State  Constitution;  Dewey 
v.  Des  Moines,  173  U.  S.  198,  43  L.  Ed.  666,  19  Sup.  Ct.  381,  limiting  in- 
quiry to  only  Federal  question  presented  by  record;  Allen  v.  Portland, 
35  Or.  460,  58  Pac.  521,  refusing  to  pass  on  Federal  question  not  raised 
below. 

167  17.  B.  178-196,  42  I*.  Ed.  127,  17  Sup.  Ot,  778,  STONE  v.  UNITEI| 
States. 

Federal  court  of  district  where  defendant  is  served  has  Jurisdiction  of 
action  for  cutting  timber  on  public  lands. 

Approved  in  Louisville  etc.  R.  Co.  v.  Western  Union  Tel.  Co.,  207  Fed. 
7,  124  C.  C.  A.  573,  holding  Federal  court  of  Kentucky  could  enjoin 
railroad  from  interfering  with  business  of  telegraph  company  in  other 
States ;  Kentucky  Coal  Lands  Co.  v.  Mineral  Develop.  Co.,  191  Fed.  917, 
holding  action  of  ejectment  must  be  brought  in  district  where  land 
located ;  St.  Louis  etc.  Lumber  Co.  v.  United  States,  177  Fed.  180, 100 
C.  C.  A.  640,  holding  evidence  showed  removal  of  timber  was  willful; 
Peyton  v.  Desmond,  129  Fed.  6,  63  C.  C.  A.  651,  where  gravamen  of 
action  in  conversion  of  timber  and  trespass  only  stated  for  illustration. 

Distinguished  in  Ophir  Silver  Min.  Co.  v.  Superior  Court,  147  Cal.  475, 
82  Pac.  73,  jurisdiction  local  where  any  part  of  damages  claimed  is  for 
injury  to  freehold. 

When  transitory  causes  of  action  may  not  be  prosecuted  in  a  for- 
eign State  or  country.    Note,  59  Am  St.  Rep.  870. 

Jurisdiction  of  action  for  conversion  of  timber,  crops,  buildings, 
etc.,  from  land  in  another  State  or  country.  Note,  34  L.  R.  A. 
(N.  S.)  994. 

Severance  of  timber  changes  character  from  real  to  personal  property, 
but  not  ownership. 

Approved  in  Potomac  Milling  &  Ice  Co.  v.  Baltimore  etc.  R.  Co.,  217 
Fed.  668,  holding  action  for  destruction  of  buildings  in  West  Virginia 
was  of  local  character;  Montana  Min.  Co.  v.  St.  Louis  etc.  Co.,  183  Fed. 
70,  105  C.  C.  A.  343,  holding  in  action  for  conversion  of  ore,  interest 
may  be  allowed  on  damages;  Central  Coal  etc.  Co.  v.  Penny,  173  Fed. 
344,  97  C.  C.  A.  600,  holding  one  taking  ore  under  honest  belief  of 
ownership  is  liable  for  its  value  at  mine ;  United  States  v.  Ute  Coal  etc. 
Co.,  158  Fed.  22,  85  C.  C.  A.  302,  holding  in  action  for  conversion  of 
coal,  damages  are  value  of  coal  converted ;  McQuillan  v.  Tanana  Electric 
Co.,  3  Alaska,  118,  allowing  recovery  of  treble  damages  for  wanton  re- 
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moval  of  timber;  Columbia  National  Land  Dredging  Co.  v.  Morton,  28 
App.  D.  C.  294,  7  L.  R.  A  (N.  S.)  114,  holding  action  to  restrain  removal 
of  gravel  from  creek-bed  must  be  brought  where  land  situated;  Hodges 
v.  Hunter  Co.,  61  Fla.  286,  34  L.  R.  A.  (N.  S.)  994f  64  South.  813,  hold- 
ing action  may  be  brought  in  Florida  for  removal  of  trees  on  land  in 
Georgia;  Jacobus  v.  Colgate,  217  N.  Y.  246,  111  N.  E.  841,  holding  action 
cannot  be  maintained  in  New  York  for  trespass  on  land  outside  State; 
Montesano  Lumber  Co.  v.  Portland  Iron  Works,  78  Or.  73,  152  Pac.  250, 
holding  removal  of  machinery  in  sawmill  is  injury  to  real  property; 
Minero  v.  Ross,  106  Tex.  534,  172  S.  W.  713,  holding  action  for  con- 
version of  deposit  in  bank  was  transitory;  Nickelson  v.  Cameron  Lum- 
ber Co.,  39  Wash.  574,  81  Pac.  1061,  settler  on  unsurveyed  public  land 
had  no  right  of  action  for  timber  cut  thereon;  dissentnig  opinion  in 
United  States  v.  Loughrey,  172  U.  S.  224,  43  L.  Ed.  427, 19  Sup.  Ct.  160, 
majority  denying  title  of  United  States  to  timber  cut  upon  railroad 
lands  before  reversion  thereof. 

Acquittal  in  criminal  action  for  cutting  timber  on  public  land  does  not 
bar  civil  action. 

Approved  in  United  States  v.  Rosenthal,  174  Fed.  653,  98  C.  C.  A.  406, 
verdict  for  defendants  indicted  for  smuggling  diamond  rings  is  not  good 
plea  in  bar  to  libel  by  United  States  for  forfeiture  of  rings;  United 
States  v.  Bradford,  148  Fed.  427,  validity  of  decree  appointing  ad- 
ministrator may  be  attacked  in  criminal  prosecution ;  Hadford  v.  United 
States,  92  Fed  882,  35  C.  C.  A.  75,  remedy  of  United  States,  claiming 
logs,  is  by  replevin  or  trespass;  Perry  v.  Sweeny,  11  App.  D.  C.  416, 
holding  judgment  admitting  will  to  probate  is  not  conclusive  in  action 
of  ejectment  brought  by  devisees;  Black  v.  Miller,  158  Iowa,  302,  138 
N.  W.  539,  holding  decree  rendered  in  suit  in  partition  is  conclusive 
as  to  claim  against  estate  of  decedent;  State  v.  Roach,  83  Kan.  608, 
21  Ann.  Gas.  1182,  31  L.  E.  A.  (N.  S.)  670,  112  Pac.  151,  holding  acquit- 
tal in  criminal  prosecution  is  no  bar  to  suit  to  enjoin  conducting  of 
saloon ;  State  v.  Corron  73  N.  H.  448,  62  Atl.  1047,  acquittal  for  breach 
of  liquor  law  does  not  bar  action  on  dealer's  bond  for  same  act;  First 
Nat.  Bank  v.  Lewinson,  12  N.  M.  153,  76  Pac.  288,  judgment  upon  judg- 
ment on  note  against  partner  not  served  is  no  bar  to  subsequent  action 
on  note;  State  v.  Weil,  83  S.  C.  480,  26  L.  R.  A.  (N.  S.)  461,  65  S.  E. 
635,  holding  default  judgment  in  suit  for  injunction  is  not  admissible 
in  criminal  prosecution;  Busby  v.  State,  51  Tex.  Cr.  308,  103  S.  W.  648, 
holding  on  trial  by  embezzlement,  judgment  in  civil  suit  is  inadmissible. 

Distinguished  in  Chantangco  v.  Abaroa,  218  IT.  S.  481,  483,  54  L.  Ed. 
1119,  31  Sup.  Ct.  34,  holding  acquittal  in  criminal  action  bars  civil  ac- 
tion; United  States  v.  Donoldson-Shulz  Co.,  142  Fed.  301,  acquittal  of 
obstructing  navigable  stream  bar  to  suit  by  government  to  remove  same 
obstruction;  United  States  v.  Seattle  Brewing  etc.  Co.,  135  Fed.  598, 
acquittal  of  transporting  falsely  labeled  beer  bars  suit  by  government  to 
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recover  penalty  for  same  act ;  United  States  v.  A  Lot  of  Precious  Stones, 
134  Fed.  63,  68  C.  C.  A.  1,  acquittal  of  smuggler  bars  suit  to  forfeit 
merchandise;  Lockhart  v.  Leeds,  12  N.  M.  166,  76  Pac.  315,  holding 
judgment  in  suit  to  have  mine  location  declared  void  is  conclusive  in  suit 
to  declare  trust  in  mine. 

Judgment  in  criminal  proceeding  as  res  judicata  in  civil  or  penal 
action.    Note,  5  Ann.  Gas.  80. 

Judgment  in  criminal  action  as  res  judicata  in  civil  action.    Note, 
11  L.  R.  A.  (N.  S.)  669. 

Public  lands  from  which  railroad  may  cut  timber  for  construction  most 
be  in  close  proximity. 

Approved  in  United  States  v.  St.  Anthony  R.  R.  Co.,  192  U.  S.  536, 
48  L.  Ed.  548,  24  Sup>  Ct.  337,  holding  timber  taken  from  land  twenty 
miles  from  railroad  is  not  taken  from  public  land  adjacent  to  line  within 
act  of  1875 ;  Bergstrom  v.  Alaska  Cent.  Ry.  Co.,  3  Alaska,  434,  upholding' 
right  of  railroad  to  take  timber  from  homestead. 

Distinguished  in  United  States  v.  St.  Anthony  R.  R.  Co.,  114  Fed.  724, 
52  C.  C.  A.  354,  holding  land  from  twenty  to  twenty-five  miles  from  line 
of  road  is  adjacent  lands  within  act  of  1875,  allowing  railroads  to  take 
timber  therefrom. 

• 

Bona  fide  purchaser  of  timber  from  settler  improving  in  good  faith  ac- 
quires good  title. 

Approved  in  King-Ryder  Lumber  Co.  v.  Scott,  73  Ark.  331,  84  S.  W. 
488,  reaffirming  rule ;  Ghost  v.  United  States,  168  Fed.  847,  94  C.  C.  A. 
253,  holding  party  prospecting  for  coal  is  entitled  to  amount  of  coal 
mined;  Teller  v.  United  States,  113  Fed.  283,  51  C.  C.  A.  230,  holding 
occupant  of  mineral  claim  before  receiving  certificate  has  no  right  to 
cut  timber  and  can  give  none  to  licensee;  Cunningham  v.  Metropolitan 
Lumber  Co.,  110  Fed.  336,  49  C.  C.  A.  72,  holding  homestead  settler 
before  perfecting  right  entitling  him  to  patent  cannot  pass  title  to  tim- 
ber cut  on  land;  Knapp  v.  Alexander  etc.  Lumber  Co.,  145  Wis.  533, 
140  Am.  St.  Rep.  1091,  130  N.  W.  506,  holding  homesteader  cannot  main- 
tain action  for  trespass  until  he  obtains  patent;  Whitcomb  v.  Provost, 
102  Wis.  282,  78  N.  W.  433,  holding  under  invalid  entry  will  not  support 
recovery  for  improvements  under  Rev.  Stats.  1878,  §3096;  Meinhold  v. 
Walters,  102  Wis.  394,  72  Am.  St.  Rep.  891,  78  N.  W.  575,  upholding 
mortgage  by  entryman  with  final  certificate. 

Right  to  cut  timber  on  public  land.     Note,  70  L.  R.  A.  876,  883,  889. 

Valid  verdict  may  be  returned  on  Sunday. 

Approved  in  United  States  v.  McKnight,  112  Fed.  987,  holding  new 
trial  will  not  be  granted  because  district  attorney  concluded  argument 
and  court  gave  charge  on  Saturday  in  opposition  to  request  of  juror. 
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Validity  of  judicial  or  official  act   performed  on  Sunday.    Note, 
Ann.  Gas.  1916B,  10,  11,  12. 

Receiving  verdict  on  Sunday.    Note,  39  L.  R.  A.  (N.  S.)  845. 

Charging  jury  on  Sunday.     Note,  L.  R.  A.  191$D,  364. 

Right  of  manner  of  exercise  of  peremptory  challenges  by  joint 
parties  in  civil  actions.    Note,  16  Ann.  Gas.  267. 

Right  of  United  States  to  maintain  civil  action.    Note,  Ann.  Gas. 

1912D,  515. 
Meaning  of  term  "adjacent."    Note,  Ann.  Gas.  1913B,  170. 

Miscellaneous.  Cited  in  United  States  v.  Fickett,  205  Fed.  136,  123 
C.  C.  A.  366,  holding  unpatented  mining  claims  are  still  public  lands; 
United  States  v.  Thompson,  189  Fed.  841,  holding  revenue  laws  need 
not  be  strictly  construed ;  United  States  v.  Bradford,  148  Fed.  425,  aver- 
ment of  guilty  knowledge  surplusage  where  guilty  knowledge  unneces- 
sary; Teller  v.  United  States,  113  Fed.  278,  51  C.  C.  A.  230,  holding 
intent  to  export  and  dispose  of  timber  cut  on  public  land  is  the  intent 
made  criminal  by  Rev.  Stats.  1878,  §  2461. 

167  U.  8.  196-203,  42  It.  Ed.  134,  17  Sup.  Ot.  766,  TWIN  CITY  BANE  Y. 


Constitutional  provision  that  revenue  bills  shall  originate  in  House 
does  not  apply  to  bill  of  which  taxation  is  mere  incident. 

Approved  in  Lumberman's  Bank  v.  Huston,  167  U.  S.  204,  42  -L.  Ed. 
137,  17  Sup.  Ct.  995,  following  rule;  Flint  v.  Stone  Tracy  Co.,  220  U.  S. 
143,  Ann.  Gas.  1912B,  1312,  55  L.  Ed.  410,  31  Sup.  Ct.  342,  holding 
Senate  has  power  to  amend  revenue  bill;  Merchants'  Nat.  Bank  v. 
United  States,  214  U.  S.  43,  53  L.  Ed.  902,  29  Sup.  Ct.  593,  holding 
national  bank  liable  for  tax  on  outstanding  circulating  notes;  Millard 
v.  Roberts,  202  U.  S.  436,  50  L.  Ed.  1093,  26  Sup.  Ct.  674,  upholding  act 
eliminating  grade  crossings,  though  providing  for  taxation  to  reimburse 
railroads;  Hubbard  v.  Lowe,  226  Fed.  140,  holding  cotton  futures  act 
could  not  originate  in  Senate;  Twin  Falls  Canal  Co.  v.  Foote,  192  Fed. 
586,  588,  holding  act  providing  for  advance  of  costs  of  reclamation 
project  is  not  revenue  law;  People's  United  States  Bank  v.  Goodwin, 
162  Fed.  940,  holding  action  for  libel  against  attorney  general  for  Post- 
office  Department  is  not  removable  to  Federal  courts;  Colorado  Nat. 
Life  Assur.  Co.  v.  Clayton,  54  Colo.  260,  130  Pac.  332,  holding  act  pro- 
viding that  insurance  companies  pay  two  per  cent  of  premiums  to  insur- 
ance commissioner  is  not  revenue  law;  Millard  v.  Roberts,  25  App. 
D.  C.  224,  holding  act  providing  for  payment  of  money  to  railroad 
might  originate  in  Senate;  Evers  v.  Hudson,  36  Mont.  147,  92  Pac.  466, 
holding  act  providing  for  tax  to  supply  funds  for  current  expenses  of 
school  is  not  revenue  measure;  Anderson  v.  Ritterbusch,  22  Okl.  772, 
98  Pac.  1007,  holding  act  providing  for  discovery  of  property  not  listed 
for  taxation  is  not  revenue  measure;  dissenting  opinion  in  Jackson  v. 
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State,  55  Tex.  Cr.  562, 117  S.  W.  820,  majority  annulling  law  providing 
for  tax  on  barbers. 

167  17.  8.  203-204,  42  L.  Ed.  136,  17  Sup.  Ot.  996,  LUMBERMAN'S  BANK 
v.  HUSTON. 

Not  cited. 

167  U.  S.  204-224,  42  L.  Ed.  137,  17  Sup.  Ot.  770,  TINDAI.  ▼.  WESLEY. 

Fact  that  purchaser  paid  for  State  land  in  scrip  to  test  validity  does 
not  affect  title. 

Approved  in  Robinson  v.  Lee,  122  Fed.  1012,  holding  tender  of  scrip 
for  taxes  and  permitting  land  to  be  sold  to  test  validity  of  scrip  does 
not  render  suit  to  recover  land  collusive ;  Wesley  v.  Eells,  90  Fed.  157, 
holding  scrip  in  question  void  because  intended  as  money. 

Ejectment  will  lie,  though  possession  of  defendant  is  by  agent. 
Approved  in  De  Garmo  v.  Prater,  125  Tenn.  508,  Ann.  Oas.  19130, 
346,  146.  S.  W.  147,  holding  action  may  be  brought  against  one  holding 
possession  as  servant. 

Right  to  maintain  ejectment  against  servant  or  agent  in  actual  pos- 
session of  premises.    Note,  Ann.  Oas.  19130,  357. 

Ejectment  is  not"  against  State  merely  because  defendant  is  State 
offlcei.     . 

Approved  in  Philadelphia  Co.  v.  Stimson,  223  U.  S.  620,  56  L.  Ed. 
577,  32  Sup.  Ct.  340,  allowing  injunction  against  Secretary  of  War  to 
restrain  institution  of  threatened  criminal  prosecution ;  Hopkins  v.  Clem- 
son  Agricultural  College,  221  U.  S.  644,  35  L.  R.  A.  (N.  S.)  243,  55  L  E* 
895,  31  Sup.  Ct.  654,  holding  agricultural  college  receiving  aid  from 
State  is  not  immune  from  suit ;  Ex  parte  Young,  209  U.  S.  152, 14  Ann- 
Oas.  764,  13  L.  R.  A.  (N.  S.)  932,  52  L.  Ed.  726,  28  Sup.  Ct.  441, . 
holding  Federal  court  may  enjoin  Attorney  General  from  prosecuting 
action ;  Prout  v.  Starr,  188  U.  S.  543,  47  L.  Ed.  587,  23  Sup.  Ct.  400, 
holding  suit  against  Nebraska  board  of  transportation  to  prevent 
Nebraska  act  of  1893,  fixing  maximum  rates,  is  not  suit  against  State; 
Public  Service  Ry.  Co.  v.  Herold,  229  Fed.  910,  holding  suit  against 
collectors  of  corporate  tax  law  was  not  suit  against  State;  Louisville 
etc.  R.  Co.  v.  Bosworth,  209  Fed.  390,  allowing  suit  against  State  board 
of  valuation  and  assessment ;  United  States  v.  Van  Hern,  197  Fed.  617, 
holding  suit  against  engineer  in  charge  of  government  irrigation  pro- 
ject is  not  suit  against  government ;  Sawyer  v.  Osterhaus,  195  Fed.  656, 
allowing  action  of  ejectment  against  one  holding  possession  as  com- 
mandant of  navy-yard ;  McCreery  Engineering  Co.  v.  Massachusetts  Fan 
Co.,  195  Fed.  507,  115  C.  C.  A.  408,  holding  suit  against  county  com- 
missioners is  not  suit  against  State;  United  States  v.  Moses,  185  Fed. 
93,  107  C.  C.  A.  310,  holding  State  may  seize  machinery  of  defaulting 
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government  contractor,  held  by  United  States  officer;  Murray  v.  Wilson 
Distilling  Co.,  164  Fed.  19,  92  C.  C.  A.  1,  and  Fleiachman  Co.  v.  Murray, 
161  Fed.  160,  both  holding  suit  against  State  dispensary  commission 
was  not  suit  against  State ;  Central  of  Georgia  Ry.  Co.  v.  Railroad  Com- 
mission, 161  Fed.  960,  holding  suit  against  railroad  commission  was  not 
suit  against  State;  Southern  Ry.  Co.  v.  McNeill,  155  Fed.  774,  holding 
suit  against  corporation  was  not  suit  against  State;  Michigan  R.  R. 
Tax  Cases,  138  Fed.  230,  permitting  suit  against  State  auditor-general 
to  restrain  collection  of  taxes;  Starr  v.  Chicago  etc.  Ry.  Co.,  110  Fed. 
7,  holding  suit  against  State  officers  to  prevent  enforcement  of  uncon- 
stitutional rate  law  is  not  suit  against  State;  Elmore  v.  Fields,  153  Ala. 
350,  127  Am.  St.  Rep.  31,  45  South.  67,  holding  suit  against  warden  of 
State  penitentiary  is  not  suit  against  State;  Aktiengesellschaft  v. 
Crozier,  32  App.  D.  C.  5,  allowing  injunction  against  chief  of  Ordnance 
Department;  Weyler  v.  Gibson,  110  Md.  654,  17  Ann.  Gas.  731,  73  Atl. 
263,  allowing  action  of  ejectment  to  be  brought  against  warden  of  State 
penitentiary;  Fay  v.  Locke,  201  Mass.  390,  131  Am.  St.  Rep.  402,  87 
N.  E.  755,  holding  State  has  jurisdiction  of  writ  of  entry  to  recover 
possession  of  lands  deeded  to  United  States;  Salem  Mills  Co.  v.  Lord, 
42  Or.  92,  69  Pac.  1036,  holding  State  court  has  jurisdiction  of  suit 
against  State  officers  to  enjoin  use  of  more  water  than  State  was  entitled 
to;  Smyth  v.  Ames,  169  U.  S.  519,  42  L.  Ed.  839,  18  Sup.  Ct.  423,  suit 
against  State  officers  to  enjoin  enforcement  of  unconstitutional  law; 
Fitts  v.  McGhee,  172  U.  S.  529,  43  L.  Ed.  541,  19  Sup.  Ct.  274,  suit  to 
*  enjoin  State  officers,  without  positive  duties,  from  enforcing  law  reduc- 
ing bridge  tolls;  Cobb  v.  Clough,  83  Fed.  609,  enjoining  sale  by  State 
officials  of  petitioner's  lands,  as  school  lands;  Vance  v.  Wesley,  85  Fed. 
158,  29  C.  C.  A.  63,  judgment  in  ejectment  against  State  official  cannot 
be  opened  by  second  official  claiming  same  defense;  Howell  v.  Miller, 
91  Fed.  135,  33  C.  C.  A.  407,  suit  against  State  agents  for  infringing 
copyright;  Gilbert  v.  McNulta,  96  Fed.  84,  national  bank  receiver  may 
be  sued  on  contract  made  on  estate's  behalf;  Scottish  etc.  Ins.  Co.  v. 
Herriott,  109  Iowa,  610,  77  Am.  St.  Rep.  550,  80  N.  W.  666,  suit  against 
State  treasurer  to  recover  taxes  is  not  against  State;  Scranton  v. 
Wheeler,  113  Mich.  567,  67  Am.  St.  Rep.  485,  71  N.  W.  1092,  defendant's 
claim  to  possession  as  government's  agent  does  not  affect  jurisdiction ; 
dissenting  opinion  in  International  Postal  Supply  v.  Bruce,  194  U.  S. 
610,  48  L.  Ed.  1139,  24  Sup.  Ct.  820,  majority  denying  injunction  against 
postmaster's  use  of  canceling  machine  leased  to  government  for  unex- 
pired term;  dissenting  opinion  in  South  Dakota  v.  North.  Carolina, 
192  U.  S.  331,  48  L.  Ed.  448,  24  Sup.  Ct.  282,  majority  holding  Supreme 
Court  has  jurisdiction  of  foreclosure  suit  by  South  Dakota  as  donee 
of  bonds  issued  by  State  of  North  Carolina. 

Distinguished  in  International  Postal  Supply  Co.  v.  Bruce,  194  U.  S. 
605,  48  L.  Ed.  1137,  24  Sup.  Ct.  820,  denying  injunction  against  post- 
master's use  of  canceling  machine  leased  to  government  for  unexpired 
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term ;  Smith  v.  Reeves,  178  U.  S.  439,  44  L.  Ed.  1142,  20  Sap.  Ct.  920, 
holding  suit  against  State  treasurer  to  compel  repayment  of  taxes 
taken  under  illegal  assessment  is  suit  against  State;  Wesley  v.  Eells, 
177  U.  S.  374,  44  L.  Ed.  811,  20  Sup.  Ct.  663,  holding  contract  to  pur- 
chase land  will  not  be  enforced  against  vendee  where  title  is  not 
marketable,  vendor  having  tendered  invalid  scrip  on  mortgage  which 
was  refused ;  Smith  v.  Alexander,  146  Fed.  108,  jurisdiction  so  doubtful 
in  suit  against  State  commissioners  to  enforce  contract  that  no  prelim- 
inary injunction  will  issue ;  Standard  Fireproofing  Co.  v.  Toole,  122  Fed. 
652,  holding  members  of  capitol  commission  letting  contract  for  con- 
struction of  capitol  are  not  liable  for  infringement  of  patent  by  use 
of  article  by  contractor;  Pitcock  v.  State,  91  Ark.  548,  134  Am.  St. 
Rep.  88,  121  S.  W.  751,  holding  suit  against  State  penitentiary  board  is 
one  against  State;  Philadelphia  Co.  v.  Dickinson,  33  App.  D.  C.  347, 
refusing  to  allow  suit  against  Secretary  of  War;  State  ex  rel.  Lyon  v. 
Murray,  79  S.  C.  331,  60  S.  E.  934,  holding  suit  against  State  dispensary 
commission  is  suit  against  State ;  dissenting  opinion  in  Ex  parte  Young, 
209  U.  S.  191,  14  Ann.  Cas.  764,  13  L.  R.  A.  (N.  S.)  932,  52  L.  Ed.  742, 
28  Sup.  Ct.  441,  majority  holding  Federal  court  may  enjoin  attorney 
general  from  prosecuting  action. 

When  public  officers  are  subject  to  suit  although  they  assume  to 
be  acting  for  a  State  or  the  United  States.  Note,  108  Am.  St 
Rep.  839,  841. 

Suit  to  enjoin  enforcement  of  statute  by  State  officer  as  suit  against 
State  within  constitutional  prohibition.    Note,  14  Ann.  Gas,  792. 

Suit  against  officer  as  suit  against  State.  Note,  1LB.A.  (N.  S.) 
727. 

When  action  against  officers  deemed  against  State.  Note,  44 
L.  R.  A.  (N.  S.)  211. 

State  is  not  concluded  by  Judgment  against  officer  in  suit  where  it  was 
not  party. 

Approved  in  McClellan  v.  Carland,  217  U.  S.  282,  54  L.  Ed.  767,  30 
Sup.  Ct.  501,  holding  suit  to  determine  heirs  to  estate  cannot  be  stayed 
pending  determination  of  action  by  State  to  decide  on  escheat;  Iron 
Cliffs  Co.  v.  Negaunee  Iron  Co.,  197  U.  S.  472,  49  L.  Ed.  841,  25  Sup. 
Ct.  474,  corporation  not  concluded  by  judgment  against  its  agents; 
Barney  v.  New  York,  193  U.  S.  440,  48  L.  Ed.  741,  24  Sup.  Ct.  502,  no 
.jurisdiction  where  act  claimed  to  be  against  Federal  constitution  is  also 
forbidden  by  State  law;  Scran  ton  v.  Wheeler,  179  U.  S.  152,  45  L.  Ed. 
133,  21  Sup.  Ct.  53,  holding  suit  by  riparian  owner  to  prevent  inter- 
ference with  rights  in  submerged  waterfront  by  Federal  officer  in  charge 
of  pier  is  not  one  against  United  States* 
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167  IT.  8.  224-270,  42  L.  Ed.  144,  17  Sup.  Ot.  800,  UNITED  STATES* v. 
AMERICAN  BELL  TEL.  00. 

Cancellation  of  instrument  for  fraud  must  be  based  on  convincing  evi- 
dence. 

Approved  in  Valentine  v.  McGrath,  4  Alaska,  109,  and  Moore  v. 
Adams,  26  Okl.  55,  108  Pac.  395,  both  applying  principle ;  United  States 
v.  Stinson,  197  U.  S.  204,  49  L.  Ed.  725,  25  Sup.  Ct.  426,  fraud  to  set 
aside  land  patent  must  be  clearly  stated  and  fully  proved;  Emerson 
&  Norris  Co.  v.  Simpson  Bros.  Corp.,  202  Fed.  750,  121  C.  C.  A.  113, 
holding  strong  proof  is  necessary  to  establish  identity  of  patented 
structure  and  what  is  alleged  to  have  anticipated  it;  Eastern  Paper  Bag 
Co.  v.  Continental  Paper  Bag  Co.,  142  Fed.  500,  defenses  which  impugn 
legality  of  patent,  apparently  regular,  must  be  made  out  by  convincing 
evidence;  Thallman  v.  Thomas,  111  Fed.  282,  49  C.  C.  A.  317,  holding 
mining  patent  may  not  be  set  aside  where  evidence  of  mistake  is  "uncon- 
vincing and  conjectural";  Post  v.  Beacon  Vacuum  Pump  etc.  Co.,  84 
Fed.  373,  28  C.  C.  A.  431,  bill  to  rescind  affecting  interest  of  others 
must  show  clear  right  to  relief;  Thiess  v.  Thiess,  124  Md.  296,  92  Atl. 
923,  holding  one  seeking  divorce  on  grounds  of  adultery  has  burden  of 
proving  same. 

Patent  will  not  be  cancelled  for  fraud,  in  suit  by  government  except 
on  convincing  proof. 

Approved  in  Johannessen  v.  United  States,  225  U.  S.  239,  56  L.  Ed. 
'1071,  32  Sup.  Ct.  613,  holding  naturalization  certificate  may  be  can- 
celed for  fraud;  J.  J.  McCaskill  Co.  v.  United  States,  216  U.  S.  509, 
54  L.  Ed.  594,  30  Sup.  Ct.  386,  holding  allegation  that  government  was 
deceived  by  false  testimony  sufficiently  alleges  fraud;  American  Brake 
Shoe  etc.  Co.  v.  Hoadley  Brake  Shoe  Co.,  222  Fed.  333,  holding  issu- 
ance of  patent  is  prima  facie  proof  that  patentee  was  original  inventor 
of  article;  Western  Electric  Co.  v.  Fowler,  177  Fed.  225,  101  C.  C.  A. 
394,  applying  rule  in  interference  proceeding;  Western  Glass  Co.  v. 
Schmertz  Wire-Glass  Co.,  185  Fed.  791,  199  C.  C.  A.  1,  holding  govern- 
ment alone  can  sue  to  cancel  patent  on  ground  of  fraud ;  United  States 
v.  Collett,  159  Fed.  933,  87  C.  C.  A.  460,  upholding  right  of  United 
States  to  sue  to  cancel  patent  fraudulently  obtained. 

Patent  officer's  delay  in  Issuing  patent,  without  applicant's  fault  can- 
not affect  right  to  full  term. 

Approved  in  Electric  Storage  Battery  Co.  v.  Buffalo  etc.  Carriage  Co., 
117  Fed.  315,  holding  delay  in  issuing  patent  cannot  shorten  life  of 
patent  where  patentee  not  responsible  therefor;  Crown  Cork  etc.  Co.  v. 
Aluminum  Stopper  Co.,  108  Fed.  852,  48  C.  C.  A.  72,  holding  delay  in 
obtaining  patent  after  filing  application  due  to  adverse  rulings  of  exam- 
iners does  not  work  abandonment. 
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*  Patent  office  decision  m  to  character  of  invention  cannot  be  reviewed 
in  suit  to  cancel  for  fraud. 

Approved  in  Beach  v.  Hobbs,  92  Fed.  149,  34  G.  C.  A.  248  (affirming 
82  Fed.  925),  decision  of  patent  commissioner  is  final  as  to  facts  sup- 
porting reissue  for  mistake. 

United  States  may  sue  as  sovereign  to  annul  patents  where  public  In- 
terest is  involved;  as  individual  when  enforcing  rights  of  individual. 

Approved  in  Continental  Paper  Bag  Co.  v.  Eastern  Paper  Bag  Co., 
210  U.  S.  424,  52  L.  Ed.  1130,  28  Sup.  Ct.  748,  holding  nonuser  of  patent 
will  not  justify  court  in  withholding  injunctive  relief  against  infringe- 
ment ;  United  States  v.  Atlantic  Coast  Line  R.  Co.,  206  Fed.  211,  hold- 
ing rights  of  one  suing  for  benefit  of  another  are  governed  by  rights 
of  him  for  whose  benefit  he  sues ;  White-Smith  Music  Pub.  Co.  v.  Goff, 
180  Fed.  259,  holding  assignee  of  author  of  copyrighted  musical  com- 
position is  not  entitled  to  renewal  of  copyright;  Blount  Mfg.  Co.  v. 
Yale  &  Towne  Mfg.  Co.,  166  Fed.  558,  holding  sale  of  patented  article 
may  contain  covenant  against  competition;  Rubber  Tire  Wheel  Co.  v. 
Milwaukee  R.  W.  Co.,  154  Fed.  361,  83  C.  C.  A.  336,  holding  suit  declar- 
ing patent  void  does  not  affect  validity  of  license  contract ;  Indiana  Mfg. 
Co.  v.  J.  I.  Case  Threshing  Mach.  Co.,  154  Fed.  371,  83  C.  C.  A.  343, 
holding  owner  of  patent  may  sue  to  compel  licensee  to  stay  within 
terms  of  license  contract;  Lynch  v.  United  States,  13  Okl.  148,  153, 
73  Pac.  1097,  1099,  holding  under  circumstances  government  not  de- 
frauded; United  States  v.  Churchyard,  132  Fed.  84,  government  is  sub- 
stantial party  to  suit  brought  by  it  to  enforce  contractor's  bond  in  be- 
half of  laborers  and  materialmen. 

United  States  is  bound  equally  with  individuals  by  Federal  laws;  e.  gM 
concerning  finality  of  patent  office  decisions. 

Approved  in  Greenwood  v.  Dover,  194  Fed.  95,  114  C.  C.  A.  169,  hold- 
ing clear  convincing  proof  is  necessary  to  show  that  decision  in  patent 
case  was  erroneous;  Wakefield  Sheet  Piling  Co.  v.  New  Orleans,  177 
Fed.  217,  101  C.  C.  A.  384,  holding  presumption  lies  in  favor  of  validity 
of  patent;  Crown  Cork  etc.  Co.  v.  Aluminum  Stopper  Co.,  108  Fed.  856, 
48  C.  C.  A.  72,  holding  decision  of  examiners  and  board  of  appeals  in 
patent  office  sustaining  right  to  reissue  is  entitled  to  great  weight. 

Patent  for  invention  as  a  monopoly.     Note,  20  E.  B.  0.  7,  8. 

Miscellaneous.  Cited  in  French  Republic  v.  Saratoga  Vichy  Co.,  191 
U.  S.  438,  48  L.  Ed.  247,  24  Sup.  Ct.  147,  holding  ordinary  rule  of  laches 
applies  to  French  Republic  in  suit  by  Republic  and  its  lessee  to  enforce 
exclusive  right  to  use  of  word  "Vichy"  denoting  mineral  waters;  Thom- 
son-Houston Elec.  Co.  v.  Illinois  Tel.  Constr.  Co.,  143  Fed.  538,  Hayes- 
Young  Tie  Plate  Co.  v.  St.  Louis  Transit  Co.,  137  Fed.  82,  83,  70  C.  C.  A. 
1,  both  holding  abandonment  of  application  not  necessarily  abandon- 
ment of  patent ;  Pond  v.  United  States,  111  Fed.  996,  49  C.  C.  A.  582, 
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holding  State  statute  requiring  plaintiff  to  present  claim  to  representa- 
tive of  defendant  dying  pending  action  is  not  applicable  to  government 
action,  on  officer's  bond;  American  Bell  Tel.  Co.  v.  National  Tel.  Mfg. 
Co.,  109  Fed.  1002,  holding  patentee  disclaiming  speech-transmitting 
character  cannot  amend  claim  so  as  to  include  that  feature. 

167  17.  8.  270-274,  42  L.  Ed.  164, 17  Sup.  Ct.  999,  INDIANA  V.  KENTUCKY. 
Not  cited. 

167  17.  S.  274-278,  42  L.  Ed.  166,  17  Bap.  Ot.  866,  TI*A-KOO-YEL-LEE  V. 
UNITED  STATES. 

Whether  woman  testifying  against  husband  has  agreed  to  live  with 
another  is  material  as  to  credibility. 

Approved  in  King  v.  United  States,  112  Fed.  996,  50  C.  C.  A.  647, 
holding  erroneous  refusal  to  permit  defendant  to  ask  witness  for  State 
on  charge  of  bribery  what  proceedings  took  place  when  government  sent 
for  him;  State  v.  Abbott,  65  Kan.  141,  69  Pac.  161,  holding  witness 
may  be  cross-examined  as  to  specific  acts  for  purpose  of  discrediting 
him. 

Witness  may  be  cross-examined  as  to  helplessly  drunken  condition  of 
defendant  at  time  of  killing. 

Approved  in  Territory  v.  Garcia,  15  N.  M.  543,  110  Pac.  839,  holding 
witness  cannot  question  showing  as  to  his  conviction  of  crime. 

167  U.  S.  278-298,  42  L.  Ed.  168,  17  Sup.  Ct.  868,  UNITED  STATES  ▼. 
SANDOVAL. 

Title  to  unallotted  Mexican  lands  within  exterior  boundaries  remained 
in  government. 

Approved  in  Bond  v.  Barela,  229  U.  S.  492,  57  L.  Ed.  1295,  33  Sup. 
Ct.  809,  (affirming  16  N.  M.  668,  678,  682, 120  Pac.  709,  712,  714),  apply- 
ing rule  to  unallotted  land  within  exterior  boundaries  of  Spanish 
land  grant;  Rio  Arriba  Land  etc.  Co.  v.  United  States,  167  U.  S.  308, 
42  L.  Ed.  178,  17  Sup.  Ct.  879,  following  rule ;  Bergere  v.  United  States, 

168  U.  S.  85,  42  L.  Ed.  889,  18  Sup.  Ct.  12,  grants  were  not  complete 
till  alcalde's  return  approved  by  Governor;  Holladay  v.  San  Francisco, 
124  Cal.  356,  57  Pac.  148,  unappropriated  pueblo  lands  of  San  Fran- 
cisco passed  to  United  States  upon  California's  conquest;  Hayes  v. 
United  States,  170  U.  S.  654,  42  L.  Ed.  1181,  18  Sup.  Ct.  742,  grant  of 
land  by  territorial  deputation  of  New  Mexico,  made  in  spring  of  1825, 
held  void;  United  States  v.  Pena,  175  U.  S.  506,  44  L.  Ed.  253,  20  Sup. 
Ct.  167,  construing  grant  involved  as  several;  F.  A.  Hihn  Co.  v.  Santa 
Cruz,  170  Cal.  445,  150  Pac.  67,  holding  where  pueblo  failed  to  present 
claim  for  confirmation,  land  became  public  land;  State  v.  Gallardo,  106 
Tex.  287,  166  S.  W.  372,  holding  when  town  was  moved  to  another 
locality,  lands  reverted  to  sovereignty;  State  v.  Russell,  38  Tex.  Civ. 
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19,  85  S.  W.  291,  holding  act  providing  for  confirmation  of  Spanish 
and  Mexican  land  titles  applied  also  to  inchoate  titles. 

167  U.  S.  298-309,  42  L.  Ed.  175,  17  Sup.  Ot.  875,  BIO  ABBEBA  LAND 
ETC.  CO.  v.  UNITED  STATES. 

Title  within  outboundaries  of  Mexican  community,  grant  unallotted  at 
cession,  did  not  pass. 

Approved  in  Bond  v.  Barela,  229  U.  S.  492,  57  L.  Ed.  1295,  33  Sap. 
Ct.  809  (affirming  16  N.  M.  675,  682,  120  Pac.  711,  714),  applying  rule 
to  unallotted  land  within  exterior  boundaries  of  Spanish  land  grant; 
Hayes  v.  United  States,  170  U.  S.  654,  42  K  E<L  1181,  18  Sup.  Ct.  742, 
grant  of  land  by  territorial  deputation  of  New  Mexico,  made  in  spring 
of  1825,  held  void ;  Crespin  v.  United  States,  168  U.  S.  217,  42  L.  Ed. 
441,  18  Sup.  Ct.  56,  unapproved  grant  by  prefect  did  not  pass  title; 
United  States  v.  Pena,  175  U.  S.  506,  44  L.  Ed.  253,  20  Sup.  Ct.  167, 
construing  grant  involved  as  several. 

Mode  of  securing  private  rights  and  enforcing  treaty  is  for  political 
department* 

Approved  in  Ainsa  v.  New  Mexico  etc.  R.  R.  Co.,  175  U.  S.  79,  44 
L.  Ed.  80,  20  Sup.  Ct.  29,  corrts  of  Arizona  Territory  may  determine 
as  between  private  claimants  whether  grant  was  complete. 

167  U.  S.  310-323,  42  L.  Ed.  179,  17  Sup.  Ot  824,  MAY  ▼.  MAT. 

Testamentary  power  to  codevlsees  to  remove  trustee  "for  good  and 
sufficient  cause,"  implies  fair  discretion. 

Approved  in  March  v.  Romare,  116  Fed.  357,  53  C.  C.  A.  574,  holding 
where  trust  deed  securing  corporation  bonds  vests  power  to  remove 
trustees  in  majority  of  bondholders,  determination  whether  cause  ex- 
isted was  also  for  them. 

Equity  court's  power  to  remove  trustee  may  be  exercised  where  ill 
feeling  is  prejudiced  to  trust. 

Approved  in  Polk  v.  Linthicum,  100  Md.  621,  69  L.  R.  A.  920,  60  Ati. 
457,  reaffirming  rule ;  Yates  v.  Yates,  255  111.  72,  Ann.  Gas.  1913D,  148, 
99  N.  E.  362,  holding  trustee  in  appointing  successor  cannot  appoint  one 
who  is  inefficient ;  Lister  v.  Weeks,  60  N.  J.  Eq.  228,  46  Atl.  563,  hold- 
ing trustee  should  be  removed  where  his  conduct  engendered  feeling  of 
bitter  hostility  between  him  and  cestuis;  Lamp  v.  Homestead  Bldg. 
Assn.,  62  W.  Va.  62,  57  S.  E.  251,  holding  appointment  of  receiver  is 
within  discretion  of  court. 

Distinguished  in  March  v.  Romare,  114  Fed.  203,  204,  holding  court 
will  not  sanction  removal  of  trustee  for  bringing  foreclosure  suit  where 
such  suit  was  matter  of  right  with  minority  and  would  terminate  trust; 
In  re  Lewenshon,  98  Fed.  581,  holding  hostility  of  proposed  trustee 
toward  bankrupt  is  not  sufficient  disqualification  to  prevent  appointment. 
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Equity  will  not,  upon  bill  asking  instructions,  decide  questions  affect-; 
ing  unborn  person's  rights. 

Approved  in  O'Cain  v.  O'Cain,  51  S.  C.  355,  29  S.  E.  71,  following 
rule;  Lewis  Pub.  Co.  v.  Wyman,  168  Fed.  758,  holding  injunction  will 
not  be  continued  where  cause  for  which  it  was  granted  has  been  re- 
moved ;  Hiwell  v.  Wilson,  137  Ga.  719,  74  S.  E.  259,  holding  suit  cannot 
be  maintained  to  remove  cloud  from  title  before  cloud  has  appeared. 

Divestiture  of  estates  of  persons  not  in  being.    Note,  8  L  E.  A. 
(N.  S.)  50,  65. 

167  TJ.  8.  324-344,  42  K  Ed.  185,  17  Sup.  Ct.  880,  P ARSONS  v.  TTNITEB 
STATES. 

4 

Section  760,  Revised  Statutes,  limits  terms  of  officers  appointed  there- 
under to  four  years,  and  concedes  President's  power  to  lemove. 

Approved  in  Board  of  Education  v.  Territory  of  Oklahoma,  12  Okl. 
301,  70  Pac.  797,  reaffirming  rule;  Hartigan  v.  United  States,  196  U.  S. 
174,  49  L.  Ed.  436,  25  Sup.  Ct.  204,  President  may  dismiss  delinquent 
West  Point  cadet;  Shurtliff  v.  United  States,  189  U.  S.  315,  47  L.  Ed. 
831,  23  Sup.  Ct.  536,  holding  enumeration  of  causes  for  removal  in 
Customs  Administrative  Act  of  1890  does  not  prevent  President  from 
removing  appraiser  of  merchandise  for  other  causes;  Reagan  v.  United 
States,  182  U.  S.  424,  45  L.  Ed.  1164,  21  Sup.  Ct.  845,  holding  commis- 
sioners of  United  States  court  for  Indian  Territory  removable  by  ap- 
pointing power  as  an  incidental  power;  Keim  v.  United  States,  177 
U.  S.  294,  44  L.  Ed.  776,  20  Sup.  Ct.  575,  holding  action  of  Secretary 
of  Interior  in  dismissing  department  clerk  is  not  subject  to  judicial 
review  in  absence  of  statute;  Quackenbush  v.  United  States,  177  U.  S. 
25,  44  L.  Ed.  656,  20  Sup.  Ct.  532,  holding,  under  act  of  1897,  author- 
izing President  to  reappoint  suspended  naval  officer,  appointment  to  re- 
late back  but  pay  to  run  from  appointment  only,  no  claim  for  pay 
before  reappointment  was  maintainable;  United  States  v.  Newman,  42 
App.  D.  C.  100,  Ann.  Gas.  1914D,  1146,  holding  taxpayer  may  test  right 
of  commissioner  to  hold  office;  Horstman  v.  Adamson,  101  Mo.  App. 
125,  74  S.  W.  399,  holding  in  absence  of  statute  clerk  of  county  court 
may  remove  deputy  at  pleasure  and  without  notice;  State  ex  rel.  Poole 
v.  Peake,  18  N.  D.  Ill,  112, 120  N.  W.  51,  52,  holding  Governor  of  State 
has  authority  to  remove  adjutant-general;  State  ex  rel.  Wagner  v. 
Dahl,  140  Wis.  303,  122  N.  W.  749,  holding  State  treasurer  could  re- 
move bookkeeper  in  his  office;  State  ex  rel.  Davern  v.  Rose,  140  Wis. 
368,  28  L.  IL  A.  (N.  S.)  194,  122  N.  W.  754,  holding  courts  could  not 
review  discretion  of  mayor  in  refusing  to  discharge  member  of  police 
commission;  dissenting  opinion  in  Territory  ex  rel.  Albuquerque  v.  Mat- 
son,  16  N.  M.  144,  113  Pac.  820,  majority  holding  county  treasurers 
have  no  authority  to  designate  place  where  public  funds  shall  be  depos- 
ited; Taylor  v.  Kercheval,  82  Fed.  502,  and  State  v.  Chatfield,  71  Conn. 
112,  40  Atl.  925,  power  to  appoint  includes  power  to  remove ;  Morgan  v. 
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Nunn,  84  Fed.  552,  Civil  Service  Act  of  1883  does  not  limit  power  of 
removal  except  for  failure  to  make  political  contributions;  Carr  v. 
Gordon,  82  Fed.  378,  arguendo. 

Distinguished  in  Thompson  v.  Troup,  74  Conn.  124,  49  Atl.  909,  hold- 
ing city  charter  providing  against  removal  of  clerks  without  cause  duly 
shown  made  a  hearing  necessary  for  dismissal;  In  re  Opinion  of  the 
Justices,  216  Mass.  607,  104  N.  E.  848,  holding  Governor  of  State  has 
no  authority  to  remove  adjutant-general;  Territory  ex  rel.  Klock  v. 
Mann,  16  N.  M.  216,  217,  218,  114  Pac.  363,  holding  Governor  cannot 
remoye  duly  elected  district  attorney;  Territory  ex  rel.  Huhbell  v. 
Arraijo,  14  N.  M.  213,  217,  89  Pac.  270,  271,  holding  Governor  has  no 
authority  to  remove  duly  elected  officer;  State  ex  rel.  Lyon  v.  Rhame, 
92  S.  C.  460,  Ann.  Gas.  1914B,  519,  75  S.  E.  883,  holding  Governor 
cannot  remove  officer  where  statutes  do  not  £ive  him  such  authority. 

Right  of  appointing  power  to  remove  officer  when  term  of  office  is 
fixed.    Note,  Ann.  Oas.  1914B,  525. 

167  U.  8.  344-362,  42  I*.  Ed,  192,  17  Sup.  Ot.  836,  YABBLEY  ▼.  FEILLEK 
Withdrawal,  by  clearing-house  members,  of  checks  against  insolvent 
bank  does  not  affect  insolvent's  right  to  credits. 

Approved  in  Rector  v.  City  Deposit  Bank  Co.,  200  U.  S.  418,  50  L.  Bi 
532,  26  Sup.  Ct.  289,  reaffirming  rule. 

Clearing-houses.    Note,  Ann.  Oas.  1914C,  516,  526,  527. 
Setoff  against  receiver.    Note,  Ann.  Oaa.  1916D,  604. 

167  IT.  8.  362-371,  42  L.  Ed.  198,  17  Sup.  Ot.  831,  CALIFORNIA  BANK  ▼. 


Supreme  Court  may  review  State  decision  holding  national  bank  liable 
as  stockholder  in  savings  bank. 

Approved  in  Kerfoot  v.  Farmers  &  Merchants'  Bank,  218  U.  S.  288, 
54  L.  Ed.  1043,  31  Sup.  Ct.  14,  holding  United  States  alone  can  object 
to  want  of  authority  of  national  bank  to  accept  conveyance;  St.  Louis 
etc.  Ry.  Co.  v.  Taylor,  210  U.  S.  293,  52  L.  Ed.  1067,  28  Sup.  Ct.  616, 
holding  construction  of  Safety  Appliance  Act  is  within  Federal  juris- 
diction; Illinois  Central  R.  R.  Co.  v.  McKendree,  203  U.  S.  526,  51 
L.  Ed.  303,  27  Sup.  Ct.  153,  holding  where  case  involves  construction  of 
quarantine  regulations  promulgated  by  Secretary  of  Agriculture,  same 
is  within  Federal  jurisdiction ;  Merchants'  Nat.  Bank  v.  Wehrmann,  202 
U.  S.  299,  50  L.  Ed.  1040,  26  Sup.  Ct.  613,  Federal  question  appearing 
at  every  stage  of  litigation ;  Nutt  v.  Knut,  200  U.  S.  19,  50  L.  Ed.  862, 
26  Sup.  Ct.  216,  that  judgment  cannot  he  rendered  consistently  with 
Federal  statutes  presents  Federal  question;  First  Nat.  Bank  v.  Amer- 
ican Nat.  Bank,  173  Mo.  158,  72  S.  W.  1060,  holding  Federal  question 
is  directly  raised  in  suit  against  national  bank  on  guaranty  of  payment 
of  draft  drawn  on  customer  where  bank  pleaded  ultra  vires. 
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Distinguished  in  Capital  Nat.  Bank  v.  First  Nat.  Bank,  172  U.  S.  431, 
43  L.  Ed.  504,  19  Sup.  Ct.  204,  where  Federal  question  was  not  raised 
below. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  586. 

National  banks'  powers  are  limited  to  those  expressly  granted  or  neces- 
sarily implied. 

Approved  in  Clement  Nat.  Bank  v.  Vermont,  231  U.  S.  140,  58  L.  Ed. 
157,  34  Sup.  Ct.  31,  holding  national  bank  may  agree  to  pay  State  tax 
on  interest-bearing  deposits;  Merchants'  Nat.  Bank  v.  Wehrmann,  202 
U.  S.  300,  50  L.  Ed.  1040,  26  Sup.  Ct.  613,  national  bank  may  not,  to  sat- 
isfy debt,  become  owner  in  partnership  of  shares  represented  by  trans- 
ferable certificate;  First  Nat.  Bank  v.  Converse,  200  U.  S.  438,  50  L.  Ed. 
542,  26  Sup.  Ct.  306,  national  bank  cannot  take  stock  in  speculative 
corporation  in  exchange  for  claim  against  its  insolvent  predecessor; 
Shaw  v.  National  German-American  Bank,  199  U.  S.  603,  50  L.  Ed. 
328,  26  Sup.  Ct.  750  (affirming  132  Fed.  658,  65  C.  C.  A.  620),  national 
bank  has  no  power  to  invest  in  stock  of  another  national  bank;  Medlin 
Milling  Co.  v.  Moffatt  Commission  Co.,  218  Fed.  691,  holding  flour-mill 
corporation  had  no  authority  to  gamble  in  futures ;  Barron  v.  McKinnon, 
196  Fed.  937,  941,  942,  116  C.  C.  A.  483,  holding  purchase  of  real  estate 
by  national  bank  is  voidable  only ;  Cumberland  Tel.  etc.  Co.  v.  Evansville, 
127  Fed.  190,  193,  holding  under  Indiana  statute  conferring  upon  tele- 
phone corporations  right  to  hold  and  transfer  property  gives  no  power 
to  transfer  all  its  property  and  franchise;  Seattle  Gas  &  Electric  Co.  v. 
Citizens'  Light  etc.  Power  Co.,  123  Fed.  592,  holding  New  Jersey  cor- 
poration without  power  to  engage  in  gas  business  cannot  engage  in  such 
business  in  Washington;  Edward  P.  Allis  Co.  v.  Standard  Nat.  Bank, 
110  Fed.  49,  holding  national  bank  "cannot  operate  sawmill  in  Florida," 
or  carry  on  such  business  through  a  dummy  corporation;  Sohofield  v. 
Goodrich  Bros.  Banking  Co.,  98  Fed.  273,  39  C.  C.  A.  76,  holding  bank- 
ing corporation  cannot  be  held  for  assessment  on  stock  of  national 
bank  purchased  by  it  as  an  investment,  ,hence  beyond  charter  power; 
Gilbert  v.  Seatco  Mfg.  Co.,  98  Fed.  214,  holding,  under  Washington 
statute,  corporation  had  no  power  to  assume  an  obligation  for  individual 
debts  of  stockholder;  Converse  v.  Aetna  Nat.  Bank,  79  Conn.  169,  7 
Ann.  Oas.  75,  64  Atl.  343,  holding  receiver  in  levying  assessment  may 
include  expenses  of  collecting  same;  Meares  v.  Fairley,  126  N.  C.  665, 
36  S.  E.  131,  holding  corporation  authorizing  trustee  holding  land  for 
its  i>enefit  to  borrow  from  loan  association  which  required  stock  sub- 
scription in  association  is  liable  for  losses  proportionate  to  such  sub- 
scription; Merchants'  Nat.  Bank  v.  Wehrmann,  69  Ohio  St.  171,  173, 
68  N.  E.  1006,  1007,  holding  national  bank  taking  transfer  of  partner- 
ship shares  does  not  become  a  member  of  partnership;  Lewis  Leonhardt 
&  Co.  v.  W.  H.  Small  &  Co.,  117  Tenn.  164,  119  Am.  St.  Rep.  994,  6 
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L.  R.  A.  (N.  S.)  887,  96  S.  W,  1053,  holding  bank  taking  bill  of  lading 
covering  shipment  of  hay  is  not  liable  if  hay  is  of  inferior  quality; 
Fulton  v.  National  Bank,  26  Tex.  Civ.  119,  62  S.  W.  87,  holding  national 
bank  may  accept  corporation  stock  as  collateral  and  hold  such  stock 
until  repayment  of  advances;  Metropolitan  Stock  Exchange  v.  Lyndon- 
ville  National  Bank,  76  Vt.  308,  57  Atl.  102,'  purchase  of  stock  by 
national  bank  ultra  vires;  Parsons  v.  Tacoma  Smelting  Co.,  25  Wash. 
508,  65  Pac.  771,  holding  in  absence  of  statutory  power  to  own  stock 
in  another  corporation,  corporation  cannot  vote  such  stock  at  stock- 
holders' meeting;  Corn  Exchange  Nat.  Bank  v.  Kaiser,  160  Wis.  203, 
151  N.  W.  260,  holding  national  bank  may  take  corporate  stock  as 
collateral  security  for  loan;  Spurr  v.  United  States,  87  Fed.  711,  31 
C.  C.  A.  202,  following  rule;  Concord  First  Nat.  Bank  v.  Hawkins,  174 
U.  S.  367,  368,  43  L.  Ed.  1007,  19  Sup.  Ct.  740,  741  (overruling  82  Fed. 
301,  27  C.  C.  A.  679),  applying  rule  to  purchase  of  national  bank  stock; 
De  La  Vergne  Refrigerating  Machine  Co.  v.  German  Sav.  Inst.,  175 
U.  S.  59,  44  L.  Ed.  72,  20  Sup.  Ct.  25,  corporation  cannot  be  compelled 
to  perform  contract  of  purchase  of  corporate  stock ;  Burrows  v.  Niblack, 
84  Fed.  113,  28  C.  C.  A.  130,  bank  may  recover  money  paid  for  shares 
of  its  own  stock ;  Baker  v.  Old  Nat.  Bank,  86  Fed.  1009,  national  bank 
may  show  stock  in  insolvent  bank  is  held  as  pledge;  Cooper  v.  Hill, 
94  Fed.  586,  36  C.  C.  A.  402,  national  bank  cannot  carry  on  min- 
ing business ;  First  Nat.  Bank  v.  Anderson,  172  U.  S.  575,  43  L.  Ed  559, 
19  Sup.  Ct.  285,  arguendo. 

Distinguished  in  Scott  v.  Deweese,  181  U.  S.  217,  45  L.  Ed.  829,  21 
Sup.  Ct.  590,  holding  one  holding  national  bank  stock  certificates  cannot 
escape  liability  thereon  on  ground  that  such  stock  is  part  of  illegal  in- 
crease; Morris  v.  Third  Nat.  Bank,  142  Fed.  31,  73  C.  C.  A.  211,  national 
bank  may  purchase  notes  at  less  than  face ;  Brunswick  Terminal  Co.  v. 
National  Bank,  112  Fed.  816,  holding  one  temporarily  holding  stock  in 
State  bank  as  collateral  security  is  not  liable  on  indebtedness  incurred 
by  bank  after  retransfer  to  owner;  Joseph  Bancroft  &  Sons  Co.  *• 
Bloede,  106  Fed.  399,  52  L.  R.  A.  734,  45  C.  C.  A.  354,  upholding  issue 
of  stock  by  bleaching  and  dyeing  manufacturing  corporation  in  exchange 
for  stock  in  corporation  manufacturing  dyes  used  in  the  former  cor- 
poration's business;  Louisville  etc.  Ry.  v.  Louisville  Trust  Co:,  174 
U.  S.  567,  43  L.  Ed.  1089,  19  Sup.  Ct.  823,  authorized  guaranty  by  rail- 
road, without  required  vote  of  stockholders,  is  valid  in  hands  of  bona 
fide  purchaser;  Leonard  etc.  Investment  Co.  v.  Bank  of  America,  86 
Fed.  504,  where  bank  took  note  and  trust  deed  to  secure  existing  debt; 
Nebraska  y.  First  Nat.  Bank,  88  Fed.  949,  950,  bank  may  secure  deposit 
by  bond ;  MacGinniss  v.  Boston  etc.  Min.  Co.,  29  Mont.  459,  76  Pac.  97, 
mining  corporations  permitted  by  statute  to  own  stock  in  other  mining 
corporations ;  Westminster  Nat.  Bank  v.  New  England  Electrical  Works, 
73  N.  H.  476,  111  Am.  St.  Rep.  640,  62  Atl.  974,  national  bank  advancing: 
money  on  stock  may  take  same  in  payment ;  dissenting  opinion  in  First 
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Nat.  Bank  v.  Converse,  200  U.  S.  442,  50  L.  Ed.  544,  26  Sup.  Ct.  306* 
majority  holding  national  bank  cannot  take  stock  in  speculative  cor- 
poration in  exchange  for  claim  against  its  insolvent  predecessor. 

Liability  of  bank  on  contract  of  guaranty.    Note,  Ann.  Cas.  1916D, 
564. 

Power  of  national  bank  to  hold  stock  of  other  corporations.    Note, 
L.  R.  A.  1916A,  584,  587. 

Corporation's  ultra  vires  contracts  are  wholly  void. 

Approved  in  Anglo-American  Land  etc.  Co.  v.  Lombard,  132  Fed.  737, 
68  C.  C.  A.  89,  part  of  ultra  vires  contract  unperformed  unenforce- 
able; In  re  S.  P.  Smith  Lumber  Co.,  132  Fed.  622,  corporation  chartered 
to  deal  in  lumber  cannot  guarantee  another's  building  contract;  Allen 
v.  City  of  Davenport,  132  Fed.  216,  65  C.  C.  A.  641,  valid  contract  pre- 
requisite to  special  assessment  for  street  pavement;  Travelers'  Ins.  Co. 
v.  Mayor  of  Johnson  City,  99  Fed.  666,  40  C.  C.  A.  58,  holding  city  is 
not  liable  on  bonds  issued  to  railroad  company  of  another  State  where 
its  power  was  confined  to  issue  to  domestic  corporations;  Simmons. Nat. 
Bank  v.  Dilley  Foundry  Co.,  95  Ark.  372,  130  S.  W.  164,  holding  cor- 
poration could  not  become  surety  for  another  company ;  Interstate  Trust 
etc.  Co.  v.  Reynolds,  127  La.  205,  53  South.  525,  holding  bank  cannot 
enter  into  contract  of  partnership;  Johnson  v.  Johnson  Bros.,  108  Me. 
288,  Ann.  Cas.  1913A,  1303,  80  Atl.  747,  holding  corporation  cannot  ex- 
ecute accommodation  paper;  Hotchkin  v.  Third  Nat.  Bank,  219  Mass. 
236,  237,  106  N.  E.  975,  holding  bank  could  not  make  agreement  to  sell 
shares  of  stock  in  another  bank;  Forrester  v.  Boston  etc.  Min.  Co.,  29 
Mont.  402,  74  Pac.  1090,  holding  void  transfer  of  corporate  property 
to  foreign  corporation;  Arkansas  Valley  etc.  Ry.  Co.  v.  Farmers  &  Mer- 
chants' Bank,  21  Okl.  327,  129  Am.  St  Rep.  782,  96  Pac.  767,  holding 
bank  could  not  subscribe  to  secure  construction  of  railroad;  Wood  y. 
Green,  131  Tenn.  594,  175  S.  W.  1142,  holding  bank  could  not  purchase 
stock  in  another  bank. 

Distinguished  in  Drainage  Commission  v.  National  Contracting  Co., 
136  Fed.  786,  ultra  vires  not  available  against  drainage  commission  seek- 
ing to  recover  profits  made  by  contractor  in  substituting  cheaper 
materials ;  Lake  St.  El.  Ry.  Co.  v.  Ziegler,  99  Fed.  128,  39  C.  C.  A.  431, 
holding  stock  issued  by  railroad  company  in  payment  for  construction 
of  road  though  in  excess  of  value  of  consideration  is  not  invalid  under 
Illinois  Constitution;  Fidelity  Ins.  Co.  v.  German  Sav.  Bank,  127  Iowa, 
598,  103  N.  W.  960,  after  accepting  bank  stock  for  deposit  in  insolvent 
bank,  insurance  company  could  not  repudiate  transaction  as  ultra  vires; 
Hunt  v.  Hauser  Malting  Co.,  95  Minn.  209,  90  Minn.  286,  103  N.  W. 
1033,  96  N.  W.  86,  corporation  not  authorized  to  hold  stock,  but  doing 
so,  held  to  stockholder's  liability;  dissenting  opinion  in  United  States 
Savings  &  Loan  Co.  v.  Convent  of  St.  Rose,  133  Fed.  359,  66  C.  C.  A.  416, 
XVTI— 69 
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majority  holding  that  corporations  cannot  repudiate  contract  with  build- 
ing and  loan  association  as  ultra  vires  after  receiving  money  thereunder. 

Doctrine  of  ultra  vires  in  relation  to  the  contracts  of  private  cor- 
porations.   Note,  70  Am.  St.  Rep.  172. 

Corporation's  ultra  Tires  contract  cannot  be  enforced  by  estoppel 

Approved  in  Concord  First  Nat.  Bank  v.  Hawkins,  174  U.  S.  371,  43 
L.  Ed.  1010,  19  Sup.  Ct.  742,  following  rule ;  Park  Hotel  Co.  v.  Fourth 
Nat.  Bank,  86  Fed.  747,  where  corporation  guaranteed  obligations  of 
another;  East  St.  Louis  etc.  Ry.  Co.  v.  Jarvis,  92  Fed.  744,  34  C.  C.  A. 
639,  lease  of  parallel  railroad  forbidden  by  Constitution  cannot  be 
ratified ;  Bowen  v.  Needles  Nat.  Bank,  94  Fed.  930,  931,  36  C.  C.  A.  553, 
where  national  bank  promised  to  pay  all  checks  of  third  party;  Mer- 
chants' Nat.  Bank  v.  Wehrmann,  202  U.  S.  302,  50  L.  Ed.  1041,  26  Sup. 
Ct.  613,  refusing  to  hold  national  bank  as  a  partner;  Robinson  v.  South- 
ern Nat.  Bank,  180  U.  S.  309,  45  L.  Ed.  542,  21  Sup.  Ct.  388,  holding 
bank  receiving  national  bank  stock  as  collateral  for  a  note,  selling  same 
on  default  and  bidding  it  in,  is  not  shareholder  of  bank  where  no  trans- 
fer on  books;  Marcy  v.  Guanajuata  Development  Co.,  228  Fed.  154, 
holding  money  obtained  by  corporation  under  ultra  vires  contract  may  be 
recovered  back;  Metropolitan  Trust  Co.  v.  McKinnon,  172  Fed.  849,  97 
C.  C.  A.  194,  holding  national  bank  could  not  purchase  stock  for  specula- 
tion; Vandagrift  v.  Rich  Hill  Bank,  163  Fed.  826,  90  C.^C.  A.  129,  hold- 
ing receipt  of  dividends  will  not  estop  corporation  from  declaring 
acquisition  of  stock  was  ultra  vires ;  Standard  Savings  &  Loan  Assn.  v. 
Aldrich,  163  Fed.  220,  20  L.  R.  A.  (N.  S.)  S9S,  89  C.  C.  A.  646,  holding 
where  association  had  no  authority  to  borrow  money,  lender  could  not 
recover  same;  Merchants'  Bank  v.  Baird,  160  Fed.  646,  11  L  B.  A.  i 
(N.  S.)  526,  90  C.  C.  A.  338,  holding  national  bank  cannot  be  indorser 
or  guarantor  for  another;  Ft.  Scott  v.  W.  G.  Eads  Brokerage  Co.,  117 
Fed.  54,  54  C.  C.  A.  437,  holding  under  Kan.  Stats.  1899,  requiring 
cities  to  invest  surplus  in  bonds  of  lowest  bidder,  contract  to  pay  broker 
company  commission  for  purchasing  bonds  was  ultra  vires;  Hansford 
v.  National  Bank  of  Tif  ton,  10  Ga.  App,  271,  73  S.  E.  406,  holding  lia- 
bility does  not  attach  to  national  bank  for  acts  of  directors  in  instituting 
criminal  prosecutions;  First  Nat.  Bank  v.  Monroe,  135  Ga.  620,  32 
L.  R.  A.  (N.  S.)  550,  69  S.  E.  1125,  holding  bank  is  not  estopped  from 
setting  up  invalidity  of  guaranty  made  by  its  cashier;  First  Nat.  Bank 
v.  American  Nat.  Bank,  173  Mo.  159,  72  S.  W.  1061,  holding  national 
bank  may  plead  ultra  vires  to  contract  guaranteeing  payment  of  draft 
drawn  on  its  customer;  State  v.  Bankers'  Trust  Co.,  157  Mo.  App.  568, 
138  S.  W.  673,  holding  trust  company  cannot  purchase  stock  of  bank; 
Ellett-Kendall  Shoe  Co.  v.  Western  Store  Co.,  132  Mo.  App.  519,  112 
S.  W.  5,  holding  mercantile  corporation  cannot  guarantee  debt  of  an- 
other ;  Merchants'  Nat.  Bank  v.  Wehrmann,  69  Ohio  St.  174,  68  N.  E. 
1007,  holding  national  bank  taking  transfer  of  partnership  shares  does 
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not  become  member  of  partnership;  White  v.  Commercial  &  Farmers' 
Bank,  66  S.  C.  503, 504, 97  Am.  St.  Rep.  803, 45  S.  E.  99,  in  inferior  court's 
decision  restated  in  statement  of  case ;  Fidelity  &  Deposit  Co.  v.  National 
Bank  of  Commerce,  48  Tex.  Civ.  307,  106  S.  W.  785,  holding  bank  not 
liable  where  cashier  had  no  authority  to  certify  to  commercial  instru- 
ment; dissenting  opinion  in  First  Nat.  Bank  v.  Henry,  159  Ala.  398,  49 
South.  108,  majority  holding  bank  cannot  escape  liability  to  depositor 
by  pleading  ultra  vires. 

Distinguished  in  Richard  Hanlon  Millinery  Co.  v.  Mississippi  Valley 
Trust  Co.,  251  Mo.  578,  158  S.  W.  364,  holding  bank  receiving  money 
under  ultra  vires  contract  cannot  avoid  recovery  of  same  on  plea  of 
ultra  vires;  Turtelot  v*.  Whited,  9  N.  D.  476,  84  N.  W.  11,  holding  con- 
tract whereby  national  bank  receives  in  payment  of  debt  corporate  stock 
of  a  debtor  corporation  which  is  financially  embarrassed  is  not  ultra 
vires;  Security  National  Bank  v.  St.  Croix  Power  Co.,  117  Wis.  218, 
94  N.  W.  77,  holding  in  action  by  national  bank  to  enforce  subcontract 
assigned  to  bank  as  collateral,  contractor  cannot  urge  ultra  vires  as 
defense;  Sioux  City  R.  R.  Co.  v.  North  American  Trust  Co.,  173  U.  S. 
112,  43  L.  Ed.  633,  19  Sup.  Ct.  346,  in  Iowa,  corporate  debt  in  excess 
of  statutory  limitation  is  merely  voidable;  G.  V.  B.  Min.  Co.  v.  First 
Nat.  Bank,  95  Fed.  34,  36  C.  C.  A.  633,  corporation  may  ratify  unau- 
thorized act  of  officer  if  intra  vires  of  corporation. 

Miscellaneous.  Cited  in  James  McCreery  Realty  Corp.  v.  Equitable 
Nat.  Bank,  203  U.  S.  584,  51  L.  Ed.  328,  27  Sup.  Ct.  782,  affirming  judg- 
ment on  authority  of  principal  case. 

167  U.  S.  371-407,  42  L.  Ed.  202,  17  Sup.  Ct.  906,  NEW  ORLEANS  v.  CITI- 
ZENS' BANK. 

Change  In  incumbent  of  office  does  not  destroy  conclusive  effect  of 
judgment  against  him. 

Approved  in  Starr  v.  Chicago  etc.  Ry.  Co.,  110  Fed.  9,  holding  succeed- 
ing attorney  general  will  be  enjoined  from  prosecuting  suits  to  enforce 
State  statute  regulating  rates,  which  statute  was  declared  unconstitu- 
tional by  Supreme  Court;  North  St.  Louis  Gymnastic  Society  v.  Hag- 
erman,  232  Mo.  705,  706,  707, 135  S.  W.  46,  47,  holding  judgment  against 
tax  collector  is  conclusive  on  his  successor;  dissenting  opinion  in  Peo- 
ple ex  rel.  Attorney  General  v.  Curtice,  50  Colo.  562,  563,  117  Pac.  376, 
majority  holding  decree  to  effect  that  public  officials  hold  office  legally 
is  no  bar  to  quo  warranto  brought  against  their  successors. 

Who  are  bound  by  a  judgment  for  or  against  a  municipal  or  other 
governmental  body  or  its  officers.  Note,  105  Am.  St.  Rep.  206, 
212. 

Judgment's  effect,  as  against  parties  and  privies,  does  not  depend  on 
exact  demand,  if  circumstances  axe  identical. 


167  U.  S.  371-407      NOTES  ON  U.  S.  REPORTS.  1092 

Approved  in  Reynolds  v.  Lyon  County,  121  Iowa,  743,  96  N.  W.  1099, 
and  Bank  of  Kentucky  v.  Stone,  88  Fed.  393,  both  following  rule; 
Hancock  v.  Singer  Mfg.  Co.,  62  N.  J.  L.  339,  42  L.  R.  A.  859,  41  AU. 
851,  where  prior  adjudication  held  franchise  tax  illegal;  Northern  Pacific 
Ry.  Co.  v.  Slaught,  205  U.  S.  131,  51  L.  Ed.  741,  27  Sup.  Ct.  442,  holding 
decree  rendered  on  demurrer  to  merits  is  conclusive  on  subsequent  suit; 
Gunter  v.  Atlantic  R.  R.  Co.,  200  U.  S.  291,  50  L.  Ed.  487,  26  Sup.  Ct. 
252,  decree  enjoining  tax  because  of  contract  exemption  binds  as  to 
future  taxes;  Fayerweather  v.  Ritch,  195  U.  S.  301,  49  L.  Ed.  211,  25 
Sup.  Ct.  58,  refusing  to  consider  effect  of  releases  alleged  not  to  have 
been  passed  upon  in  State  court;  Citizens'  Bank  v.  Parker,  192  U.  S.  77, 
-79,  80,  85,  48  L.  Ed.  346,  24  Sup.  Ct.  182,  183,  186,  holding  exemption 
of  capital  stock  of  bank  from  taxation'  created  by  charter,  La.  Act 
1836,  includes  exemption  from  license  in  carrying  on  banking  business; 
Southern  Pac.  R.  R.  Co.  v.  United  States,  183  U.  S.  528,  46  L.  Ed.  312,  22 
Sup.  Ct.  158,  holding  decision  that  Southern  Pacific  company  took  no 
title  to  land  under  act  of  1871  does  not  preclude  claim  by  company 
under  act  of  1886  to  other  lands ;  Mitchell  v.  First  Nat.  Bank,  180  U.  S. 
481,  45  L.  Ed.  632,  21  Sup.  Ct.  421,  holding  bank  whose  claim  against 
insolvent's  estate  is  denied  by  highest  State  court  is  precluded  thereby 
from. proceeding  against  insolvent  in  Federal  court;  Baldwin  v.  Mary- 
land, 179  U.  S,  222,  45  L.  Ed.  162,  21  Sup.  106,  holding  judgment  estab- 
lishing liability  for  taxes  for  certain  years  is  res  judicata  as  to  liability 
for  succeeding  year,  where  facts  are  identical ;  Werlein  v.  New  Orleaus, 
177  U.  S.  396,  397,  44  L.  Ed.  820,  20  Sup.  Ct.  685,  holding  decision  dis- 
solving injunction  against  sale  of  land  held  by  city  by  dedication  defeats 
claim  that  such  land  cannot  be  sold  under  judgment  against  city;  Fitch 
v.  Stanton  Tp.,  190  Fed.  315,  111  C.  C.  A.  210,  applying  rule  in  action 
declaring  municipal  bonds  void;  Warren  Featherbone  Co.  v.  De  Camp, 
154  Fed.  199,  holding  judgment  declaring  patent  void  is  bar  to  suit  for 
infringement;  Georgia  R.  &  Banking  Co.  v.  Wright,  132  Fed.  916,  de- 
cision holding  railroad  exempt  from  taxation  binds  as  to  subsequent 
years ;  First  Nat.  Bank  v.  City  of  Covington,  129  Fed.  794,  795,  decision 
holding  bank  exempt  binds  as  to  subsequent  taxes ;  Eastern  Building  etc. 
Assn.  v.  Welling,  116  Fed.  105,  holding  judgment  for  mortgagor  in  suit 
against  mortgagee  for  failure  to  discharge  mortgage  after  payment  bars 
suit  by  mortgagee  to  foreclose;  Estill  County  v.  Embry,  112  Fed.  885, 
50  C.  C.  A.  573,  holding  assignee  of  coupons  to  bonds  which  were  de- 
clared valid  in  suit  by  assignor  against  county  is  privy  to  such  judgment 
and  protected  thereby;  Norton  v.  House  of  Mercy,  101  Fed.  386,  41 
C.  C.  A.  396,  holding  Kentucky  decision  that  New  York  charitable  cor- 
poration cannot  take  legacy  under  Kentucky  will  because  exceeding 
charter  limit  defeats  suit  in  other  State;  Edwards  v.  Wallace,  108 
Ark.  577,  158  S.  W.  1075,  holding  setoff  allowed  in  one  suit  cannot  be 
made  subject  of  separate  action;  National  Surety  Co.  v.  Coates,  83 
Ark.  547,  104  S.  W.  220,  applying  rule  in  suit  against  surety  company 


1093  NEW  ORLEANS  v.  CITIZENS'  BANK.    167  U.  S.  371-407 

on  bond;  Horine  v.  Wende,  29  App.  D.  C.  423,  426,  holding  parties 
bound  by  decision  in  interference  proceeding;  Rew  v.  Independent 
School  Dist.,  125  Iowa,  36, 106  Am.  St.  Rep.  282,  98  N.  W.  805,  judgment 
in  Federal  court  finding  in  state  court  between  same  parties  as  to  effect 
of  recitals  in  school  district  bonds ;  Def ries  v.  McMeans,  121  Iowa,  543, 
97  N.  W.  66,  decision  that  land  contracts  were  not  assessable  for  one 
year  binding  as  to  subsequent  years;  Stone  v.  Winn,  165  Ky.  25,  176 
S.  W.  739,  holding  determination  of  validity  of  bonds  in  one  suit  is 
bar  to  subsequent  attack;  Phillips  v.  Big  Sandy  Co.,  149  Ky.  560,  149 
S.  W.  959,  holding  judgment  in  suit  to  terminate  life  estate  is  no  bar 
to  suit  to  recover  land  based  on  alteration  in  deed;  Dodd  v.  Pittsburg 
etc.  R.  Co.,  127  Ky.  783,  16  L.  R.  A.  (N.  S.)  898,  106  S.  W.  793,  holding 
judgment  in  suit  to  compel  satisfaction  of  judgment  on  contract  is  no 
bar  to  suit  to  compel  satisfaction  of  judgment  in  tort;  Penrose,  Treas- 
urer of  New  Orleans  v.  Chaffraix,  106  La.  254,  255,  256,  30  South.  719, 
720,  holding  Citizens'  Bank  of  Louisiana  is  entitled  to  enjoy  exemption 
conferred  by  act  1836,  during  extension  of  bank's  charter;  People  ex  rcl. 
Bird  v.  Detroit  etc.  Ry.  Co.,  157  Mich.  152,  121  N.  W.  817,  holding 
State  bound  by  decree  upholding  railroad  charter;  City  of  St.  Louis 
v.  United  Rys.  Co.,  263  Mo.  422,  174  S.  W.  83,  holding  where  validity 
of  ordinance  is  determined  in  suit  to  enjoin  same,  it  cannot  again  be 
attacked  in  suit  to  enforce  same;  State  v.  Center  Creek  Mining  Co., 
262  Mo.  500,  501,  171  S.  W.  358,  359,  holding  rule  applies  to  action  by 
State  to  collect  tax;  Kansas  City  Exposition  Driving  Park  v.  Kansas, 
174  Mo.  437,  438,  441,  74  S.  W.  982,  983,  holding  judgment  enjoining 
collection  of  tax  for  certain  year  is  res  judicata  as  to  exemption  claimed 
for  other  years  on  same  ground ;  State  v.  Savage,  64  Neb.  700,  90  N.  W. 
901,  holding  decision  as  to  right  of  mayor's  appointees  as  fire  and 
police  commissioners  is  res  judicata  and  prevents  issuance  of  mandamus 
to  compel  Governor  to  appoint ;  State  v.  Kennedy,  60  Neb.  305,  83  N.  W. 
88,  holding  State  invoking  judgment  of  court  is  bound  by  decision 
whether  favorable  or  adverse;  People's  Water  Co.  v.  City  of  Pittston, 
241  Pa.  212,  88  Atl.  504,  holding  where  validity  of  agreement  has  already 
been  determined,  it  cannot  be  again  attacked  in  subsequent  suit;  Hearst 
'  v.  Putnam  Min.  Co.,  28  Utah,  200, 107  Am.  St.  Rep.  698,  66  L.  R.  A.  784, 
77  Pac.  758,  decision  in  suit  by  stockholders  in  right  of  corporation  res 
judicata  as  to  similar  suit  by  other  stockholders;  Roller  v.  Murray,  71 
W.  Va.  170,  Ann.  Oas.  1914B,  1139,  L.  R.  A.  1915F,  984,  76  S.  E.  176, 
holding  former  judgment  may  be  pleaded  in  bar  of  subsequent  suit; 
St.  Lawrence  Co.  v.  Holt,  51  W.  Va.  372,  41  S.  E.  359,  holding  decree 
dismissing  bill  to  enjoin  sale  of  land  on  ground  that  third  parties  claimed 
interest  therein  is  final  determination  that  such  parties  have  no  interest 
therein. 

Distinguished  in  Covington  v.  First  Nat.  Bank,  198  U.  S.  108,  49  L.  Ed. 
967,  25  Sup.  Ct.  562,  res  judicata  does  not  apply  to  taxes  for  subsequent 
year,  where  no  estoppel  under  State  law;  Union  &  Planters'  Bank  v. 
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Memphis,  189  U.  S.  75,  47  L.  Ed.  715,  23  Sap.  Ct.  606,  holding  State 
judgment  sustaining  tax  exemption  which  under  State  law  is  res  adjudi- 
cata  as  to  particular  taxes  only  has  no  greater  force  in  Federal  courts; 
Lander  v.  Mercantile  Nat.  Bank,  186  U.  S.  471,  476,  46  L.  Ed.  1254, 1256, 
22  Sup.  Ct.  913,  holding  judgment  that  assessments  on  shares  of  national 
bank  stock  were  illegal  for  failure  to  deduct  stockholder's  debts  is  not 
conclusive  of  right  to  deduct  debt  in  other  years;  Johnson  &  Johnson 
v.  Herold,  161  Fed.  602,  holding  manufacturer  using  internal  revenue 
stamps  need  not  make  formal  protest  each  time  he  purchased  same; 
First  Nat.  Bank  v.  City  of  Covington,  129  Fed.  803,  taxation  of  subse- 
quent years  may  be  relitigated  when  no  estoppel  under  State  law;  Union 
&  Planters'  Bank  v.  Memphis,  111  Fed.  569,  49  C.  C.  A.-455,  holding 
State  decision  sustaining  tax  exemption  which  by  State  practice  is  con- 
clusive only  as  to  taxes  involved  has  same  force  in  Federal  courts', 
Georgia  R.  R.  Co.  v.  Wright,  124  Ga.  604,  53  S.  E.  255,  judgment,  as  to 
one  year's  taxes  not  binding  as  to  subsequent  years;  Union  &  Planters' 
Bank  v.  Memphis,  101  Tenn.  167,  46  S.  W.  561,  and  Newport  etc.  v. 
Commonwealth,  106  Ky.  451,  453,  454,  45  L.  R.  A.  523,  524, 51  S.  W.  434, 
435,  holding  adjudication  as  to  taxes  of  one  year  is  not  res  judicata 
as  to  taxes  for  another  year;  Gittings  v.  Baltimore  City,  95  Md.  424, 
52  Atl.  939,  holding  decree  that  assessment  of  one  year  is  illegal  is  not 
res  judicata  as  to  illegality  of  assessment  for  succeeding  year;  Adams 
v.  Yazoo  etc.  R.  R.  Co.,  77  Miss.  268,  24  South.  213,  holding  decision 
in  suit  between  railroad  company  and  sheriff  involving  tax  exemption 
is  not  res  judicata  as  to  suit  between  different  railroad  and  revenue 
agent. 

Judgment's  effect,  as  against  parties,  where  demand  is  not  identical, 
extends  only  to  matters  necessarily  concluded. 

Approved  in  Columbia  Ave.  Sav.  Fund  etc.  Co.  v.  Dawson,  130  Fed. 
165,  reaffirming  rule;  Susquehanna  Coal  Co.  v.  Mayor  etc.  of  South 
Amboy,  228  U.  S.  671,  57  L.  Ed.  1017,  33  Sup.  Ct.  712,  holding  coal 
being  assembled  in  Pennsylvania  is  subject  to  State  taxation;  Deposit 
Bank  v.  Frankfort,  191  U.  S.  513,  48  L.  Ed.  276,  24  Sup.  Ct.  159,  holding 
Federal  decree  adjudging  tax  exemption  based  upon  State  judgment  as  « 
res  judicata  is  binding  while  in  force  regardless  of  change  in  State 
decisions ;  Illinois  v.  Illinois  Cent.  R.  R.  Co.,  184  U.  S.  92,  46  L  Ed. 
447,  22  Sup.  Ct.  306,  holding  every  matter  embraced  in  Circuit  Courts 
decree  and  not  left  open  by  Supreme  Court's  mandate  is  not  subject 
to  re-examination  of  second  appeal;  Messinger  v.  Anderson,  171  Fed. 
789,  96  C.  C.  A.  445,  holding  judgment  construing  will  is  conclusive  on 
second  suit  involving  different  property ;  Delaware  etc.  R.  Co.  v.  Kutter, 
147  Fed.  59,  77  C.  C.  A.  315,  prior  judgment  is  estopped  only  on  matter 
actually  determined  and  on  matters  necessary  to  dispose  of  case  under 
pleadings;  In  re  Drumgoole,  140  Fed.  210,  where  referee  in  bankruptcy 
directed  return  of  purchase  money  because  of  shortage,  no  adjudication 
as  to  much  larger  claim  involving  different  packages ;  Soderberg  v.  Ann- 
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strong,  116  Fed.  711,  holding  insufficient  in  suit  to  enjoin  taking  of  ore 
plea  that  defendant  had  judgment  in  prior  suit  in  which  defendant 
denied  plaintiff's  ownership  and  also  denied  the  taking;  Union  &  Plant- 
ers' Bank  v.  Memphis,  111  Fed.  567,  568,  49  C.  C.  A.  455,  holding  State- 
judgment  which  by  State  practice  is  conclusive  only  as  to  particular 
taxes  involved  has  same  force  in  Federal  courts;  Mercantile  Nat.  Bank 
v.  Hubbard,  105  Fed.  820,  821,  45  C.  C.  A.  66,  holding  decree  adjudging 
that  State  taxation  by  refusing  to  allow  deduction  of  debts  from  value 
of  national  bank  shares  is  illegal  is  res  adjudicata  as  to  subsequent 
years ;  First  Nat.  Bank  v.  Covington,  103  Fed.  529,  530,  holding  invalid 
retroactive  provision  in  Kentucky  Tax  Act  of  March  21,  1900 ;  Blackford 
v.  Wilder,  28  App.  D.  C.  542,  applying  rule  to  interference  proceeding; 
Corey  v.  Independent  Ice  Co.,  106  Me.  495,  76  Atl.  934,  holding  judg- 
ment in  Massachusetts  may  be  pleaded  in  bar  in  Maine;  Chicago  etc. 
R.  Co.  v.  Cass  County,  72  Neb.  494, 117  Am.  St.  Rep.  806, 101  N.  W.  13, 
holding  claim  for  taxes  for  one  year  is  not  same  cause  of  action  as  claim 
for  taxes  for  prior  year;  Biern  v.  Ray,  49  W.  Va.  135,  38  S.  E.  532, 
holding  dismissal  of  suit  to  cancel  deed  to  certain  land  for  fraud  is 
not  res  judicata  in  suit  to  enforce  judgment  lien  against  other  land;  * 
Grunert  v.  Spalding,  104  Wis.  215,  218,  221,  78  N.  W.  614,  615,  616,  fol- 
lowing rule;  Southern  Pac.  R.  R.  Co.  v.  United  States,  168  U.  S.  51,  52, 
42  L.  Ed.  378, 18  Sup.  Ct.  28,  issues  distinctly  raised  and  determined  are 
conclusive  between  same  parties ;  Hart  v.  Moulton,  104  Wis.  355,  76  Am. 
St.  Rep.  885,  80  N.  W.  601,  adjudication  binds  privies  only  in  relation  to 
subject  matter  of  litigation ;  Third  Nat.  Bank  v.  Stone,  174  U.  S.  434,  43 
L.  Ed.  1036,  19  Sup.  Ct.  760,  arguendo. 

Distinguished  in  Messinger  v.  Anderson,  225  U.  S.  444,  56  L.  Ed.  1156, 
32  Sup.  Ct.  739,  holding  prior  decision  of  Circuit  Court  of  Appeals  is 
not  law  of  case  for  Supreme  Court;  Continental  Trust  Co.  v.  Tallassee 
Falls  Mfg.  Co.,  222  Fed.  701,  holding  dismissal  of  suit  to  quiet  title  is 
no  bar  to  subsequent  suit  to  foreclose  mortgage  on  property  given  to 
secure  bondholders;  Mercantile  Nat.  Bank  v.  Lander,  109  Fed.  25,  hold- 
ing decree  enjoining  collection  of  taxes  for  one  year  is  not  res  judicata 
as  to  liability  for  succeeding  year;  Adams  v.  Yazoo  etc.  R.  R.  Co.,  77 
Miss.  265,  24  South.  212,  where  prior  adjudication  exempted  another 
railroad  from  taxation  under  separate  charter. 

Exemption  of  capital  stock  does  not  necessarily  Include  shares  held  by 
stockholders. 

Approved  in  Elmwood  Cemetery  Co.  v.  Tarrant,  170  Ala.  463,  54 
South.  187,  applying  principle;  Powers  v.  Detroit  etc.  Ry.  Co.,  201  U.  S. 
560,  50  L.  Ed.  866,  26  Sup.  Ct.  556,  holding  fixed  percentage  tax  on  cap- 
ital stock  to  be  in  lieu  of  all  other  taxes;  Owensboro  Nat.  Bank  v. 
Owensboro,  173  U.  S.  682,  43  L.  Ed.  858,  19  Sup.  Ct.  542,  annulling  un- 
authorized State  tax  on  national  banks;  State  v.  Citizens'  Bank,  52 
La.  Ann.  1091,  27  South.  711,  holding  exception  of  "capital"  of  bank  is 
no  exception  from  license  taxation. 
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Distinguished  in  Bank  of  Kentucky  v.  Stone,  88  Fed.  395,  under  lan- 
guage of  statute. 

Deductions  in  taxation  of  shares  in  hands  of  shareholders.    Note, 
L.  B.  A.  19150,  390. 

Charter  exempting  bank's  capital  does  not  include  realty  acquired  by 
foreclosure. 

Approved  in  Louisiana  v.  New  Orleans,  167  U.  S.  408,  42  L.  Ed.  215, 
17  Sup.  Ct.  1000,  following  rule;  Berryman  v.  Board  of  Trustees  of 
Whitman  College,  222  U.  S.  346,  56  L.  Ed.  228,  32  Sup.  Ct.  147,  holding 
educational  institution  not  entitled  to  perpetual  contract  exemption  from 
taxation;  State  v.  Citizens'  Bank,  52  La.  Ann.  1095, 1096,  27  South.  713, 
holding  exemption  of  capital  of  bank  from  taxation  is  no  exemption  from 
occupation  license  tax. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Consti- 
tution.   Note,  60  L.  R.  A.  86,  91. 

Miscellaneous.  Cited  in  Citizens'  Bank  v.  Parker,  192  U.  S.  84,  48 
L.  Ed.  846,  24  Sup.  Ct.  185,  holding  charter  exemption  of  capital  stock 
of  bank  includes  exemption  from  license  for  carrying  on  banking  busi- 
ness ;  Los  Angeles  City  Water  Co.  v.  Los  Angeles,  103  Fed.  716,  holding 
suit  by  water  company  to  enjoin  enforcement  of  ordinance  fixing  rates 
in  alleged  contravention  of  contract  involves  Federal  question ;  Fay  v. 
District  of  Columbia,  33  App.  D.  C.  571,  holding  where  commissioners 
decide  to  condemn  whole  instead  of  part  of  lot,  first  suit  to  condemn 
part  of  lot  should  be  abandoned ;  Bank  of  Kentucky  v.  Stone,  88  Fed. 
397,  in  support  of  Federal  jurisdiction. 

167  V.  8.  407-408,  42  L.  Ed.  215,  17  Sup.  Ot.  1000,  LOUISIANA  ▼.  NSW 
ORLEANS. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitution.   Note,  60  L.  B.  A.  79. 

Miscellaneous.  Cited  in  State  v.  Citizens'  Bank,  52  La.  Ann.  1095, 
27  South.  713,  holding  charter  exemption  of  "capital"  of  bank  does  not 
exempt  it  from  license  tax. 

167  V.  8.  409-447,  42  L.  Ed.  215,  17  Sup.  Ot.  841,  HOVET  V.  ELLIOTT. 

Contempt  of  order  to  pay  into  court  does  not  justify  court  in  disregard- 
ing pleadings  and  proofs. 

Approved  in  Walter  Cabinet  Co.  v.  Russell,  250  111.  421,  95  N.  E.  464, 
applying  rule;  Twining  v.  New  Jersey,  211  U.  S.  Ill,  53  L.  Ed.  Ill* 
29  Sup.  Ct.  14,  holding  exemption  from  self-incrimination  is  not  guarded 
as  against  State  action ;  St.  Louis  etc.  Ry.  Co.  v.  Bellamy,  211  Fed.  181, 
holding  after  dismissal  of  suit  to  enjoin  enforcement  of  railroad  rates, 
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court  might  retain  jurisdiction  to  determine  right  of  shippers  to  rebates ; 
Stuart  v.  Reynolds,  204  Fed.  715,  123  C.  C.  A.  13,  holding  in  case  of 
constructive  contempt  defendant  should  be  informed  of  charges  against 
him;  Barnes  v.  Trees,  194  Fed.  230,  holding  court  cannot  strike  out 
answer  for  failure  to  answer  interrogatories;  Young  &  Holland  Co.  v. 
Brande  Bros.,  162  Fed.  664,  89  C.  C.  A.  455,  holding  where  party  fails 
to  respond  to  order  to  show  cause,  court  may  proceed  in  his  absence; 
In  re  Mayer,  101  Fed.  695,  holding  fact  that  bankrupt  is  in  contempt 
and  has  fled  the  jurisdiction  does  not  prevent  allowance  of  attorney's 
fees  out  of  estate;  Bell  v.  Superior  Court,  150  Cal.  34,  87  Pac.  1033, 
holding  one  claiming  costs  in  proceeding  must  file  memorandum  of  same ; 
Summerville  v.  Kelliher,  144  Cal.  160,  77  Pac.  891,  holding  void  statute 
authorizing  striking  out  of  answer  for  refusing  to  give  deposition; 
Younger  v.  Superior  Court,  136  Cal.  685,  69  Pac  486,  holding  judge 
cannot  strike  from  files  suit  in  which  such  judge  is  joined  as  claiming 
interest  in  property  though  such  joinder  is  in  contempt  of  court ;  Wagen- 
hurst  v.  Wineland,  22  App.  D.  C.  363,  holding  court  cannot  enter  decree 
pro  confesso  after  exceptions  to  answer  have  been  sustained;  Knight 
&  Jillson  Co.  v.  Miller,  172  Ind.  44,  18  Ann.  Gas.  1146,  87  N.  E.  830, 
upholding  law  prohibiting  unlawful  combinations;  Hooker  v.  Bruce,  171 
Ind.  90,  85  N.  E.  353,  holding  failure  to  file  answer  in  time  is  waiver  of 
right;  Campbell  v.  State,  171  Ind.  708,  87  N.  E.  214,  holding  in  pro- 
ceeding to  seize  liquor,  defendant  is  not  entitled  to  jury  trial;  Grace 
v.  State,  108  Miss.  774,  67  South.  213,  holding  order  to  show  cause  in 
contempt  proceeding  must  allege  facts;  Ex  parte  Nelson,  251  Mo.  106, 
157  S.  W.  809,  holding  court  cannot  render  opinion  prepared  night 
before  trial ;  Central  Trust  Co.  v.  D'Arcy,  238  Mo.  683,  142  S.  W.  296, 
holding  trustee  of  corporation  must  pay  judgment  obtained  against 
corporation;  Davidson  v.  Hartford  Life  Ins.  Co.,  151  Mo.  App.  564, 
132  S.  W.  292,  upholding  right  of  court  to  direct  verdict;  Harley  v. 
Montana  Ore  Purchasing  Co.,  27  Mont.  392,  71  Pac.  409,  holding  rejec- 
tion of  defendant's  evidence  against  granting  instruction  because  de- 
fendant was  in  contempt  is  denial  of  due  process;  State  v.  Clancy,  24 
Mont.  365,  61  Pac.  989,  holding  improper -to  refuse  hearing  motion  to 
dissolve  preliminary  injunction  because  relator  was  in  contempt  when 
no  opportunity  to  be  heard  in  contempt  proceedings  was  given;  Mc- 
Namara  v.  McNamara,  86  Neb.  634,  635,  636,  21  Ann,  Oas.  451,  2  L.  R.  A. 
(N.  S.)  1062,  126  N.  W.  95,  96,  holding  court  cannot  strike  out  answer 
for  failure  to  pay  alimony;  State  ex  rel.  Miller  v.  Taylor,  27  N.  D.  91, 
145  N.  W.  430,  holding  commissioner  of  insurance  cannot  determine 
amount  due  from  county  without  affording  hearing;  Lawson  v.  Black 
Diamond  Coal  Min.  Co.,  44  Wash.  32,  86  Pac.  1121,  holding  answer 
cannot  be  stricken  from  files  for  failure  to  answer  interrogatories; 
Roller  v.  Murray,  71  W.  Va.  171,  Ann.  Oas.  1914B,  1139,  L.  R.  A.  1915F, 
984,  76  S.  E.  176,  holding  court  may  reject  amendment  for  delay  in  ten- 
dering same;  Trough  v.  Trough,  59  W.  Va.  468>  471,  115  Am.  St.  Rep. 
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940,  8  Ann.  Caa.  837,  4  L.  R.  A.  (N.  S.)  1185,  53  S.  E.  632,  633,  holding 
court  cannot  strike  ont  deposition  for  failure  to  pay  alimony;  Hebb 
v.  County  Court  of  Tucker  Co.,  48  W.  Va.  282,  37  S.  E.  678,  holding 
party  charged  with  contempt  cannot  be  stayed  in  motion  or  petition 
where  object  is  to  rid  himself  of  alleged  contempt;  McClatchy  v.  Supe- 
rior Court,  119  Cal.  420,  39  L.  R.  A.  694,  51  Pac.  699,  annulling  com- 
mittal for  contempt  where  defendant  was  denied  opportunity  to  prove 
truth  of  statements  in  question;  Foley  v.  Foley,  120  Cal.  40,  42,  65 
Am.  St.  Rep.  152,  153,  52  Pac.  124,  125,  annulling  section  1991,  Code 
of  Civil  Procedure,  authorizing  striking  out  of  defense  in  divorce  cases; 
Greig  v.  Ware,  25  Colo.  187,  188,  55  Pac.  165,  failure  to  file  replevin 
bond  cannot  be  punished  by  striking  pleadings  from  files;  dissenting 
opinion  in  In  re  Purvine,  96  Fed.  197,  37  C.  C.  A.  446,  majority  holding 
court  may  commit  bankrupt  until  compliance  with  order  to  produce 
books ;  dissenting  opinion  in  In  re  Mayer,  108  Fed.  611,  47  C.  C.  A.  512, 
majority  holding  Bankruptcy  Court  may  set  aside  order  determining 
generally  the  location  of  homestead  where  bankrupt  is  in  contempt  by 
refusing  to  pay  trustee  money  ordered;  dissenting  opinion  in  People 
ex  rel.  State  Board  of  Equalization  v.  Pitcher,  56  Colo.  435,  138  Pac. 
539,  majority  holding  tax  commission  may  deal  with  property  values  as 
fixed  by  county  assessors;  dissenting  opinion  in  Kiley  v.  Chicago  etc. 
Ry.  Co.,  138  Wis.  255,  119  N.  W.  325,  majority  upholding  law  making 
corporations  liable  for  injuries  to  employees;  Citizens'  Nat.  Bank  v. 
Alexander,  34  Ind.  App.  599,  73  N.  E.  280,  arguendo. 

Distinguished  in  Hammond  Packing  Co.  v.  Arkansas,  212  U.  S.  342, 
349,  350,  351,  353,  15  Ann.  Gas.  645,  53  L.  Ed.  541,  544,  545,  546,  29 
Sup.  Ct.  370,  holding  court  may  strike  answer  from  files  where  defend- 
ant disobeys  order  to  produce  books ;  Bennett  v.  Bennett,  208  U.  S.  514. 
52  L.  Ed.  594,  28  Sup.  Ct.  356,  holding  court  may  require  divorce  defend- 
ant to  pay  temporary  alimony  before  allowing  him  to  answer;  Hammond 
Packing  Co.  v.  State,  81  Ark.  541,  544,  126  Am.  St  Rep.  1047, 100  S.  W. 
411,  413,  holding  court  may  strike  out  pleadings  when  parties  do  not 
appear  for  examination ;  Bronk  v.  Bronk,  46  Fla.  476,  110  Am.  St.  Rep. 
103,  35  South.  871,  where  defendant  leaves  jurisdiction  in  defiance  of 
ne  exeat  and  injunction,  he  cannot  question  such  writs  on  appeal; 
Campbell  v.  Justices  of  Superior  Court,  187  Mass.  510,  69  L.  R.  A.  311, 
73  N.  E.  659,  plaintiff  in  equity  in  contempt  has  no  absolute  right  to  pro- 
ceed with  trial ;  Miles  v.  Armour,  239  Mo.  447,  448,  144  S.  W.  426, 
holding  court  may  strike  out  answer  for  failure  to  answer  deposition ;  % 
Bennett  v.  Bennett,  16  Okl.  178,  182,  183,  83  Pac.  554,  556,  where  de- 
fendant is  in  default  in  divorce  suit,  court  may  refuse  him  permission 
to  defend  unless  he  pays  alimony  pendente  lite ;  The  Fred  M.  Lawrence, 
94  Fed.  1018,  36  C.  C.  A.  631,  where  sureties  for  release  of  libeled  ship 
became  insolvent  and  order  for  further  security  was  disobeyed;  Illinois 
Cent.  R.  R.  Co.  v.  Sanford,  75  Miss.  868,  869,  23  South.  356,  942,  uphold- 
ing section  1761,  Code  of  1892,  making  nonresident's  answers  to  inter- 
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rogatories  evidence;  dissenting  opinion  in  Hebb  v.  County  Court,  49 
W.  Va.  733,  37  S.  E.  678,  majority  holding  eourt  has  no  right  to  disallow 
filing  of  petition  of  party  in  contempt  where  object  is  to  rid  himself  of 
contempt. 

Power  of  courts  to  strike  out  answers  sufficient  in  form  and  sub- 
stance to  present  valid  defenses.    Note,  115  Am.  St.  Rep.  953. 

Power  to  punish  disobedience  to  orders  by  striking  pleadings.   Note, 
27  L.  R.  A.  (N.  8.)  1063. 

Judgment  rendered  without  service  or  appearance  is  wholly  void  and 
attackable  collaterally. 

Approved  in  New  York  Life  Ins.  Co.  v.  Dunlevy,  241  U.  S.  522,  60 
L.  Ed.  1143,  36  Sup.  Ct.  613,  holding  order  disbursing  proceeds  of  insur- 
ance policy  to  satisfy  judgment  must  be  made  on  personal  service; 
Roller  v.  Murray,  234  U.  S.  746,  58  L.  Ed.  1573,  34  Sup.  Ct.  902,  holding 
giving  effect  to  judgment  of  sister  State  raises  no  Federal  question; 
United  States  v.  Fisher,  222  U.  S.  209,  56  L.  Ed.  168,  32  Sup.  Ct.  37, 
holding  notice  cannot  be  given  to  attorney  but  a  few  hours  before  hear- 
ing of  motion;  Warner  v.  Godfrey,  186  U.  S.  377,  46  L.  Ed.  1208,  22 
Sup.  Ct.  856,  holding  ease  cannot  be  remanded  to  allow  amendment  to 
insert  new  ground  where  defendant  is  deprived  of  right  to  defense  by 
fact  that  record  is  treated  as  closed ;  King  Tonapah  Mining  Co.  v.  Lynch, 
232  Fed.  490,  495,  holding  where  service  is  made  on  Secretary  of  State, 
he  should  notify  foreign  defendant;  Mercantile  Nat.  Bank  v.  Hubbard, 
105  Fed.  813,  ft  C.  C.  A.  66,  holding  void  under  Rev.  Stats.  Ohio, 
§§  2808,  2898,  an  increase  in  valuation  of  national  bank  shares  without 
notice  to  bank  or  stockholders  of  meeting  of  board  of  equalization; 
In  re  Rosser,  101  Fed.  567,  41  C.  C.  A.  497,  holding  order  of  referee 
requiring  bankrupt  to  turn  over  money  to  trustee  without  notice  of 
intent  to  make  such  order  or  opportunity  to  oppose  it  is  void ;  Baltimore 
etc.  R.  R.  Co.  v.  Reed,  158  Ind.  31,  92  Am.  St.  Rep.  298,  62  N.  E.  490, 
holding  unconstitutional  Burns  Rev.  Stats.,  §  7086,  providing  that  rail- 
way when  sued  in  Indiana  for  injury  to  passenger  in  another  State 
cannot  plead  statutes  of  such  other  State ;  Baker  v.  Baker,  Eccles  &  Co., 
162  Ky.  698,  173  S.  W.  115,  holding  court  cannot  conclusively  determine 
residence  of  decedent  in  ex  parte  proceeding  for  appointment  of  admin- 
istrator ;  State  v.  District  Court,  33  Mont.  532,  85  Pac.  368,  holding  void 
statute  authorizing  taxation  of  costs  on  memorandum  filed  without  no- 
tice; Klein  v.  Turner,  66  Or.  375,  133  Pac.  627,  holding  court  cannot 
strike  out  answer  when  filed  in  sufficient  time;  dissenting  opinion  in 
Hendryx  v.  Perkins,  114  Fed.  825,  52  C.  C.  A.  435,  majority  holding 
nine  years'  unexplained  delay  defeats  right  to  bring  bill  to  vacate  prior 
decree  for  fraud;  Fayerweather  v.  Ritch,  88 -Fed.  718,  failure  of  court 
to  consider  claims  of  certain  defendants  is  absence  of  due  process;  dis- 
senting opinion  in  State  v.  Canfield,  40  Fla.  64,  42  L.  R.  A.  82,  23  South. 
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600,  majority  upholding  statute  providing  for  constructive  notice  of  pen- 
dency of  writ  of  error. 

Distinguished  in  Wilson  v.  North  Carolina,  169  U.  S.  594,  48  L  Ed. 
870,  18  Sup.  Ct.  438,  reprinted  in  122  N.  C.  1108e,  Appendix  nphold- 
ing  suspension  of  railroad  commissioner  by  defendant's  Governor;  Dex- 
ter v.  Sayward,  84  Fed.  300,  301,  Circuit  Court  cannot  annul  judgment 
of  Circuit  Court  of  Appeals,  though  record  does  not  show  Federal  juris- 
diction. 

Necessity  that  hearing  be  allowed  before  imposition  of  punishment 

for  contempt.    Note,  Ann.  Caa.  1916A,  788. 
Validity  of  statute  authorizing  entry  of  judgment  by  default  for 

failure  to  obey  order  to  produce  documents.    Note,  15  Ann.  Caa. 

666. 
Disabilities  of  person  in  contempt  of  court.    Notes,  2  Ann.  Oas.  464; 

21  Ann.  Caa.  464. 

Decision  against  constitutional  right  as  nullity  subject  to  collateral 
attack.    Note,  39  L.  B.  A.  449. 

Miscellaneous.  Cited  in  Ex  parte  Sullivan,  10  Okl.  Cr.  474, 138  Par. 
819,  holding  "due  process"  is  synonymous  with  "law  of  the  land." 

167  U.  S.  447-460,  42  L.  Ed.  231,  17  Sup.  Ct.  887,  PABSONS  ▼.  CHICAGO 
ETC.  ET.  CO. 

Discrimination  in  favor  of  others  is  not  actionable  if  rates  charged 
plaintiff  are  reasonable.  % 

Approved  in  Texas  etc.  Ry.  Co.  v.  Abilene  Cotton  Oil  Co.,  204  U.  S. 
439,  9  Ann.  Caa.  1075,  51  L.  Ed.  558,  27  Sup.  Ct.  350,  holding  previous 
action  by  commission  is  not  necessary  prerequisite  to  suit  by  shipper; 
Hocking  Valley  R.  Co.  v.  New  York  Coal  Co.,  217  Fed.  730,  731,  132 
C.  C.  A.  387,  holding  statute  of  Ohio  allowing  action  against  railroad 
for  discrimination  is  not  penal  statute  limited  to  one  year;  Lehiffh 
Valley  R.  Co.  v.  Meeker,  211  Fed.  800,  811,  128  C.  C.  A.  311,  and 
Lehigh  Valley  R.  Co.  v.  Clark,  207  Fed.  727,  731,  732,  125  C.  C.  A.  235, 
both  holding  awarding  plaintiff  difference  in  rates  is  not  prima  facie 
evidence  of  carriers'  liability ;  Chicago  etc.  R.  Co.  v.  Feintuch,  191  Fed. 
485, 112  C.  C.  A.  126,  holding  shipper  charged  in  excess  of  published  rate 
is  entitled  to  damages ;  Columbus  Iron  etc.  Co.  v.  Kanawha  etc.  Ry.  Co., 
171  Fed.  718,  holding  Circuit  Court  cannot  enjoin  promulgation  of  rail- 
road rates ;  Central  Trust  Co.  v.  Chicago  etc.  Ry.  Co.,  156  Iowa,  123, 135 
N.  W.  728,  holding  carrier  may  give  interstate  rate  to  shipper  assem- 
bling hogs  at  certain  point  for  reshipment. 

Strict  proof  is  necessary  to  allow  recovery  for  discrimination,  violat- 
ing Interstate  Commerce  Act. 

Approved  in  Naylor  &  Co.  v.  Lehigh  Valley^R.  Co.,  188  Fed.  861,  holding 
action  to  enforce  order  of  reparation  is  one  sounding  in  tort  for  damages; 
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Meeker  v.  Lehigh  Valley  R.  Co.,  162  Fed.  360,  holding  complaint  for  dis- 
crimination must  allege  that  rate  charged  was  unreasonable ;  Southern  Ry . 
Co.  v.  Commonwealth,  116  Ky.  912,  77  S.  W.  208,  through  rate  less  than 
sum  of  local  rates  not*  necessarily  discriminatory ;  Commonwealth  v.  Ches- 
apeake etc.  Ry.  Co.,  115  Ky.  61,  72  S.  W.  363,  joint  traffic  arrangement  for 
through  rate  not  violative  of  statute  prohibiting  less  charge  for  long  than 
short  haul;  Seaman  v.  Minneapolis  etc.  Ry.  Co.,  127  Minn.  183,  184,  149 
N.  W.  136,  holding  return  by  favored  shipper  of  difference  in  rate  is  no 
defense  to  suit  by  carrier;  dissenting  opinion  in  Mitchell  Coal  etc.  Co.  v. 
Pennsylvania  R.  R.  Co.,  230  U.  S.  288,  57  L.  Ed.  1488,  33  Sup.  Ct.  916, 
majority  holding  previous  action  by  commerce  commission  is  not  neces- 
sary prerequisite  to  suit  by  shipper. 

Injury  la  necessary  to  recovery  for  discrimination. 

Approved  in  Pennsylvania  R.  R.  Co.,  v.  International  Coal  Min.  Co., 
230  U.  S.  200,  206,  Ann.  Cas.  1915A,  315,  57  L.  Ed.  1452, 1455,  33  Sup.  Ct. 
893,  holding  shipper  is  limited  in  his  recovery  to  actual  pecuniary  loss; 
Blair  v.  Sioux  City  etc.  Ry.  Co.,  109  Iowa,  380,  80  N.  W.  677,  rates 
charged  for  carrying  like  goods  like  distance  may  show  unreasonable- 
ness; Hilton  Lumber  Co.  v.  Atlantic  Coast  Line  R.  Co.,  141  N.  C.  185, 
6LR.A.  (N.  S.)  225,  53  S.  E.  828,  holding  shipper  has  burden  of 
proving  discrimination. 

Distinguished  in  dissenting  opinion  in  Pennsylvania  R.  R.  Co.  v.  In- 
ternational Coal  Min.  Co.,  230  U.  S.  216,  239,  Ann.  Oas.  1915A,  315,  57 
L.  Ed.  1459,  1468,  33  Sup.  Ct.  893,  majority  holding  shipper  limited  in 
his  recovery  to  actual  pecuniary  loss. 

Miscellaneous.  Cited  in  Ratican  v.  Terminal  R.  R.  Assn.,  114  Fed. 
672,  holding  Interstate  Commerce  Act  is  penal  and  suit  to  recover  pen- 
alty thereunder  is  governed  by  statute  of  limitations  for  "action  for 
penalties";  Virginia-Carolina  Peanut  Co.  v.  Atlantic  etc.  R.  Co.,  166 
N.  C.  71,  82  S.  E.  4,  holding  change  in  schedule  of  rates  must  be  duly 
published ;  Gulf  etc.  Ry.  Co.  v.  Moore,  98  Tex.  307,  83  S.  W.  364,  hold- 
ing State  court  has  no  jurisdiction  for  violation  of  Interstate  Commerce 
Act. 

167  TJ.  8.  461-467,  42  L.  Ed.  .236,  17  Sup.  Ct.  829,  MERCHANTS  &  MANU- 
FACTURERS' BANK  v.  PENNSYLVANIA. 

State  court's  decision  that  tax  law  accords  with  State  Constitution 
hinds  Federal  court. 

Approved  in  Michigan  etc.  R.  R.  Co.  v.  Powers,  201  U.  S.  291,  50 
L.  Ed.  760,  26  Sup.  Ct.  466,  Carstairs  v.  Cochran,  193  U.  S.  16,  48  L.  Ed. 
697,  24  Sup.  Ct.  318,  Hager  v.  American  Nat.  Bank,  159  Fed.  401,  86 
C.  C.  A.  334,  Backus  v.  Fort  Street  etc.  Depot  Co.,  169  U.  S.  566,  42 
L.  Ed.  858,  18  Sup.  Ct.  449,  and  Sutherland-Innes  Co.  v.  Evart,  86  Fed. 
599,  all  following  rule;  Indianapolis  v.  Navin,  151  Ind.  158,  41  L.  R.  A. 
344,  51  N.  £.  81,  upholding  law  regulating  street -car  fares;  Atlantic 
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Coast  Line  R.  R.  Co.  v.  Goldsboro,  232  U.  S.  555,  58  L.  Ed.  725,  34 
Sup.  Ct.  364,  holding  State  court  must  decide  whether  municipal  ordi- 
nances were  passed  under  legislative  authority ;  Clement  Nat.  Bank  v. 
Vermont,  231  U.  S.  140,  58  L.  Ed.  157,  34  Sup.  Ct.  31,  following  rule 
of  State  court  that  bank  may  pay  tax  on  interest-bearing  deposits; 
Missouri  Pacific  Ry.  Co.  v.  Larabee  Flour  Mills  Co.,  211  U.  S.  619, 
58  L.  Ed.  359,  29  Sup.  Ct.  214,  holding  mandamus  will  lie  to  compel 
carrier  to  treat  all  shippers  alike ;  Hibben  v.  Smith,  191  U.  S.  321,  48 
L.  Ed.  195,  24  Sup.  Ct.  90,  holding  State  decision  that  owner  of  abutting 
property  can  compel  assessment  board  by  mandamus  to  grant  hearing 
binds  Federal  court;  People's  Nat.  Bank  v.  Marye,  191  U.  S.  276,  48 
L.  Ed.  180,  24  Sup.  Ct.  69  (affirming  107  Fed.  581),  following  Virginia 
court  in  upholding  Virginia  Act  1890,  p;  205,  providing  for  taxation 
of  shares  in  national  and  State  banks;  Williams  v.  Parker,  188  U.  S. 
502,  47  L.  Ed.  562,  23  Sup.  Ct.  442,  upholding  Massachusetts  act  of  May 
23,  1898,  limiting  height  of  buildings  upon  certain  Boston  streets;  Ras- 
mussen  v.  Idaho,  181  U.  S.  200,  45  L.  Ed.  821,  21  Sup.  Ct.  595,  holding 
State  decision  finding  no  conflict  between  State  law  and  State  Constitu- 
tion binds  Federal  court;  Mason  v.  Missouri,  179  U.  S.  334,  45  L.  Ed. 
219,  21  Sup.  Ct.  128,  upholding  Nesbit  law  of  Missouri,  held  valid  by- 
State  Supreme  Court,  making  provision  for  registration  of  voters  in 
cities  which  had  or  might  have  over  three  hundred  thousand  inhabitants; 
San  Francisco  Gas  etc.  Co.  v.  San  Francisco,  189  Fed.  947,  holding 
suit  by  gas  company  to  enjoin  enforcement  of  municipal  ordinance  raises 
Federal  question ;  Williams  v.  Stearns,  126  Fed.  213,  holding  decision 
of  State  Supreme  Court  upholding  State  statute  dividing  State  Supreme 
Court  into  divisions  binds  Federal  court ;  Provident  Savings  Life  Assnr. 
Soc.  v.  Hadley,  102  Fed.  860,  43  C.  C.  A.  25,  holding  insurance  policies, 
approved  and  accepted  in  Massachusetts  and  premium  paid  there,  are 
Massachusetts  contracts,  governed  by  State  law  requiring  attachment  of 
application;  Gilsonite  Const.  Co.  v.  St.  Louis  etc.  Ry.  Co.,  240  Mo.  656, 
144  S.  W.  1087,  holding  municipality  may  assess  railroad  right  of  way 
for  street  improvements. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  R.  A.  576. 

Inequ&liity  of  taxation,  resulting  from  discounts  for  prompt  payment, 
and  penalties,  are  not  unconstitutional. 

Approved  in  St.  Louis  Southwestern  Ry.  Co.  v.  Arkansas,  235  U.  S. 
368,  59  L.  Ed.  273,  35  Sup.  Ct.  99,  holding  tax  on  foreign  corporation 
may  be  proportioned  according  to  its  assets  in  State;  Beers  v.  Glynn, 
211  U.  S.  484,  5»  L.  Ed.  293,  29  Sup.  Ct.  186,  upholding  inheritance  tax 
on  bequests  of  personalty  by  nonresidents;  Paddell  v.  New  York,  211 
17.  S.  450,  15  Ann.  Oas.  187,  53  L.  Ed.  277,  29  Sup.  Ct.  139,  holding  land  . 
subject  to  mortgage  may  be  assessed  at  its  true  value;  New  York  v. 
Rcardon,  204  U.  S.  160,  9  Ann.  Oas.  736,  51  L.  Ed.  422,  27  Sup.  Ct.  188, 
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holding  State  may  levy  tax  on  transfers  of  stock;  Coulter  v.  Louisville 
etc.  B.  B.  Co.,  196  U.  S.  609,  49  L.  Ed.  618,  26  Sup.  Ct.  342,  State  may 
tax  franchise  of  domestic  corporation  at  different  rate  from  tangible 
property ;  Travelers'  Ins.  Co.  v.  Connecticut,  185  U.  S.  372,  46  L.  Ed.  954, 
22  Sup.  Ct.  676,  upholding  Connecticut  Pub.  Acts  of  1897,  c.  153,  pro- 
viding for  assessment  of  stock  held  by  nonresidents  in  domestic  cor- 
porations at  full  value  without  deduction  of  real  estate ;  Magoun  v.  Illi- 
nois Trust  etc.  Bank,  170  U.  S.  296,  42  L.  Ed.  1043,  18  Sup.  Ct.  599 
(see  dissenting  opinion  in  170  U.  S.  301,  42  L.  Ed.  1045, 18  Sup.  Ct.  601), 
upholding  Illinois  inheritance  tax  law  of  1895;  Michigan  R.  R.  Tax 
Cases,  138  Fed.  233,  State  may  adopt  different  method  of  taxation  for 
railroad  corporation;  State  v.  Smith,  158  Ind.  558,  63  N.  E.  30,  uphold- 
ing Acts  of  1899,  p.  422,  providing  for  deduction  from  assessed  value 
of  realty  the  mortgaged  indebtedness  thereon  not  exceeding  seven  hun- 
dred dollars  or  one-half  such  valuation ;  Durst  v.  Des  Moines,  164  Iowa, 
93,  145  N.  W.  533,  holding  city  council  might  determine  value  of  prop- 
erty without  notice  to  owner;  Board  of  Commrs.  of  Johnson  County  v. 
Johnson,  173  Ind.  93,  89  N.  E.  596,  holding  State  may  allow  unincor- 
porated banks  to  deduct  amount  of  deposits  for  purpose  of  taxation; 
Board  of  Education  v.  Sea,  167  Ky.  784,  181  S.  W.  675,  holding  State 
may  allow  discount  for  prompt  payment;  State  v.  Hammond  Packing 
Co.,  110  La.  189,  34  South.  371,  upholding  acts  of  1898,  No.  127,  impos- 
ing license  fee  on  certain  corporations  doing  business  within  State; 
Bird  v.  Arnott,  145  Mich.  423,  108  N.  W.  648,  holding  State  might  levy 
tax  of  one  per  cent  of  authorized  capital  stock;  State  v.  Farmers'  etc. 
Savings  Bank,  114  Minn.  112,  130  N.  W.  449,  allowing  banks  to  deduct 
deposits  for  purposes  of  taxation;  State  v.  Bazille,  97  Minn.  20,  106 
N.  W.  97,  upholding  inheritance  tax  law  with  classified  and  progressive 
features ;  State  v.  Brodnax,  228  Mo.  48,  137  Am.  St.  Rep.  613,  128  S.  W. 
184,  holding  State  may  tax  dealings  in  futures;  Commonwealth  v.  Mort- 
gage Trust  Co.,  227  Pa.  176,  76  Atl.  9,  holding  value  of  shares  might 
be  determined  by  adding  together  capital  paid  in  and  surplus  profits; 
State  ex  rel.  Egan  v.  McCrillis,  28  R.  1. 176, 13  Ann.  Oas.  701,  9  L.  R.  A. 
(N.  S.)  635,  66  Atl.  306,  upholding  law  requiring  owners  of  property  to 
remove  snow  from  adjoining  sidewalks;  State  v.  Clement  Nat.  Bank, 
84  Vt.  187,  192,  Ann.  Oas.  1912D,  22,  78  Atl.  952,  954,  upholding  tax  on 
interest-bearing  deposits  in  national  banks ;  Chicago  etc.  R.  Co.  v.  State, 
128  Wis.  645,  108  N.  W.  582,  upholding  discrimination  against  railroad 
company  in  taxation  of  mortgage  indebtedness. 

Distinguished  in  Cotting  v.  Godard,  183  U.  S.  110,  46  L.  Ed.  109, 
22  Sup.  Ct.  43,  holding  unconstitutional  Kansas  act  of  March  3,  1897, 
limiting  charges  to  be  made  by  one  stockyard  company  without  so  limit- 
ing charges  of  other  smaller  concerns;  In  re  Cope's  Estate,  191  Pa.  St. 
21,  71  Am.  St.  Rep.  754,  45  L.  R.  A.  319,  43  Atl.  81,  annulling  tax  law 
intentionally  not  uniform;  dissenting  opinion  in  Board  of  Education 
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v.  Sea,  167  Ky.  795,  181  S.  W.  679,  majority  holding  State  may  allow 
discount  for  prompt  payment. 

Constitutional  equality  as  to  corporate  taxation.    Note,  60  L.  R.  A. 
324. 

Section  5219,  Revised  Statutes,  does  not  forbid  discrimination  as  be- 
tween national  banks. 

Approved  in  Larabee  v.  Dolley,  175  Fed.  383,  refusing  to  uphold  bank 
guaranty  law  of  State  of  Kansas. ' 

State  may  require  national  banks  to  collect  taxes  from  shareholders 
without  so  requiring  State  banks. 

Approved  in  Home  Savings  Bank  v.  Des  Moines,  205  U.  S.  518, 
51  L.  Ed.  910,  27  Sup.  Ct.  571,  holding  tax  on  corporation  cannot  in- 
clude government  securities ;  Carstairs  v.  Cochran,  193  U.  S.  16, 48  L.  Ed. 
597,  24  Sup.  Ct.  318,  upholding  State  tax  upon  liquors  in  bonded  ware- 
house and  requirement  that  warehouseman  pay  the  tax;  National  Bank 
of  Commerce  v.  Allen,  223  Fed.  476,  139  C.  C.  A.  20,  holding  tax  levied 
on  shares  of  national  bank  is  not  tax  on  its  property;  First  Nat.  Bank 
v.  Board  of  Equalization,  92  Ark.  338,  122  S.  W.  989,  holding  State 
may  tax  shares  in  national  banks  at  their  actual  value;  Shainwald  v. 
First  Nat.  Bank,  18  Idaho,  294,  109  Pac.  258,  holding  bank  paying  tax 
on  stock  has  lien  on  same ;  Waters-Pierce  Oil  Co.  v.  State,  19  Tex.  Civ. 
App.  14,  44  S.  W.  942,  upholding  law  forbidding  combinations  in  re- 
straint of  trade. 

State  tax  on  national  banks.    Note,  45  L.  R.  A.  742,  756. 

Tax  on  capital  stock  of  corporation.    Note,  58  L.  R.  A.  607. 

Statute  fixing  time  for  bank's  report  and  providing  for  hearing  of 
stockholders  affords  due  process. 

Approved  in  Lander  v.  Mercantile  Nat.  Bank,  186  U.  S.  469,  46  L.  Ed. 
1254,  22  Sup.  Ct.  913,  holding  notice  of  time  and  place  of  first  meeting  of 
board  of  equalization  is  sufficient  notice  to  banks  affected  by  action  taken 
at  adjourned  meeting. 

Distinguished  in  Monticello  Co.  v.  Baltimore  City,  90  Md.  428,  45  Atl. 
213,  holding  unconstitutional  acts  of  1892,  c.  704,  requiring  persons  hav- 
ing custody  of  distilled  liquors  to  report  same  to  tax  commissioner  whose 
valuation  was  final. 

167  IT.   S.   467-478,  42  L.   Ed.   239,   17   Sup.   Ct.   892,  WABKEB  V.  NEW 
ORLEANS. 

Only  distinct  questions  of  law  can  be  certified. 
Approved  in  Del  Monte  Min.  Co.  v.  Last  Chance  Min.  Co.,  171  U.  S. 
92,  43  L.  Ed.  87,  18  Sup.  Ct.  909,  and  Sioux  City  etc.  Ry.  v.  Manhat- 
tan Trust  Co.,  172  U.  S.  642,  43  L.  Ed.  1187,  19  Sup.  Ct.  879,  following 
rule. 
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Municipality  purchasing  property  and  issuing  warrants  on  specific  fond 
in  payment  is  bound  to  raise  fund. 

Approved  in  Warner  v.  New  Orleans,  81  Fed.  651,  26  C.  C.  A.  508, 
S.  C,  second  appeal,  175  U.  S.  133,  135,  44  L.  Ed.  104,  106,  20  Sup.  Ct. 
50,  and  Wilder  v.  New  Orleans,  87  Fed.  846,  847,  following  rule ;  Man- 
kato  v.  Barber  Asphalt  Paving  Co.,  142  Fed.  348,  73  C.  C.  A.  439,  con- 
tract by  city  to  collect  special  assessment  on  abutting  property  does  not 
create  city  indebtedness;  Vickrey  v.  Sioux  City,  104  Fed.  167,  holding 
city  issuing  bonds  for  street  improvements,  under  Iowa  statutes,  is 
charged  with  duty  of  collecting  and  applying  assessments  on  abutting 
land ;  Pine  Tree  Lumber  Co.  v.  Fargo,  12  N.  D.  377,  96  N.  W.  363,  hold- 
ing city  liable  for  failure  to  collect  special  assessment  for  street  improve- 
ment. 

Distinguished  in  Eddy  v.  San  Francisco,  162  Fed.  448,  89  C.  C.  A.  327, 
holding  suit  cannot  be  maintained  against  city  on  bonds  after  delay  of 
twenty-five  years ;  Eddy  v.  San  Francisco,  148  Fed.  278,  279,  281,  refus- 
ing to  hold  city  for  street  widening  where  its  officers  refused  to  levy 
assessments  on  property  benefited. 

Miscellaneous.  Cited  in  New  Orleans  v.  Warner,  180  U.  S.  203,  45 
L.  Ed.  495,  21  Sup.  Ct.  355  (affirming  101  Fed.  1005),  holding  new  de- 
fense cannot  be  set  up  by  exceptions  to  master's  report  after  merits  have 
been  fully  determined. 

167  XT.  8.  479-512,  42  L.  Ed.  243,  17  Sup.  Ct.  896,  INTERSTATE  COM-j 
MEBCE  COMMISSION  v.  CINCINNATI  ETC.  BY.  CO. 

Question  whether  rates  are  reasonable  la  Judicial;  but  power  to  pre- 
scribe rates  is  legislative. 

Approved  in  Plymouth  Coal  Co,  v.  Pennsylvania,  232  U.  S.  543,  58 
L.  Ed.  718,  34  Sup.  Ct.  359,  holding  inspector  of  mining  district  may 
determine  barrier  to  be  left  between  mines ;  Honolulu  Rapid  Transit  etc. 
Co.  v.  Territory  of  Hawaii,  211  U.  S.  291,  53  L.  Ed.  188,  29  Sup.  Ct.  55, 
holding  court  cannot  require  railroad  to  run  on  ten  minute  schedule; 
Prentis  v.  Atlantic  Coast  Line  Co.,  211  U.  S.  226,  53  L..  Ed.  159,  29 
Sup.  Ct.  67,  holding  court  may  grant  injunctive  relief  against  railroad 
rates;  Hooker  v.  Interstate  Commerce  Commission,  188  Fed.  245,  252, 
holding  commerce  court  cannot  establish  rates  for  future  transportation ; 
Denver  etc.  R.  Co.  v.  Baer  Bros.  Mercantile  Co.,  187  Fed. '489, 109  C.  C.  A. 
337,  holding  commission  must  prescribe  reasonable  rate  before  shipper 
can  maintain  action  for  discrimination;  Louisville  etc.  R.  Co.  v.  Siler, 
186  Fed.  186,  187,  holding  commission  may  regulate  rates  alleged  to  be 
unreasonable ;  Philadelphia  etc.  Ry.  Co.  v.  Interstate  Commerce  Commis- 
sion, 174  Fed.  688,  holding  courts  cannot  vacate  order  made  by  commis- 
sion unless  same  was  made  without  constitutional  authority;  Oregon 
etc.  Navigation  Co.  v.  Campbell,  173  Fed.  974,  upholding  powers  of 
railroad  commission  of  State  of  Oregon;  Delaware  etc.  R.  Co.  v.  Stevens, 
XVII— 70 
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172  Fed.  607,  holding  commission  may  compel  carrier  to  stop  train  at 
station;  Columbus  Iron  etc.  Co.  v.  Kanawha  etc.  Ry.  Co.,  171  Fed.  718, 
holding  Circuit  Court  had  no  jurisdiction  to  enjoin  enforcement  of  rail- 
road rates  until  commission  had  determined  same  to  be  unreasonable; 
Southern  Pac.  Co.  v.  Bartine,  170  Fed.  775,  holding  State  could  confer 
power,  on  railroad  commission  to  fix  rates;  In  re  Arfcimgag  Railroad 
Rates,  168  Fed.  724,  holding  court  may  fix  maximum  rates  pending  liti- 
gation ;  Chicago  etc.  R.  Co.  v.  Winnett,  162  Fed.  247,  89  C.  C.  A.  222, 
holding  court  cannot  control  in  advance  action  of  railroad  commission; 
Louisville  etc.  R.  R.  Co.  v.  Brown,  123  Fed.  948,  holding  Florida  rail- 
road commission,  vested  with  legislative  and  quasi-judicial  powers,  is 
not  exempt  from  interference  of  Federal  court  by  injunction  in  fixing 
future  rates ;  Tift  v.  Southern  Ry.  Co.,  123  Fed.  791,  792,  794,  holding 
equity  has  jurisdiction  to  grant  injunction  against  unreasonable  rates, 
but  will  await  decision  of  commission  in  pending  controversy  where  no 
irreparable  injury  requires  urgency;  Western  Union  Tel.  Co.  v.  Myatt, 
98  Fed.  344,  holding  unconstitutional  Kansas  act  of  January  3,  1899, 
creating  court  of  visitation,  vesting  it  with  power  to  fix  and  enforce 
rates ;  Salt  River  Valley  Canal  Co.  v.  Nelssen,  10  Ariz.  12,  16  Ann.  Cas. 
796,  12  L.  R.  A.  (N.  S.)  711,  85  Pac.  118,  holding  one  paying  unreason- 
able charges  may  recover  excess;  Gulf  Compress  Co.  v.  Harris,  Cortner 
&  Co.,  158  Ala.  354,  24  L.  R.  A.  (N.  S.)  399,  48  South.  481,  holding  court 
of  equity  has  no  authority  to  provide  for  prices  to  be  charged  by  ware- 
houseman; Blue  v]  Beach,  155  Ind.  133,  56  N.  E.  94,  upholding  Barns' 
Rev.  Stats.  1894,  §  6711,  authorizing  State  board  of  health  to  adopt 
rules  to  prevent  spread  of  contagious  diseases;  State  v.  Johnson,  61 
Kan.  818,  60  Pac.  1073,  holding  unconstitutional  chapter  28,  Laws  of 
Kansas,  creating  court  of  visitation,  vested  with  power  to  fix  and 
enforce  rates ;  Boerth  v.  Detroit  City  Gas  Co.,  152  Mich.  659, 18  L.  R.  A 
(N.  S.)  1197,  116  N.  W.  630,  St.  Paul  Book  etc.  Co.  v.  St.  Paul  Gaslight 
Co.,  130  Minn.  73,  Ann.  Oas.  1916B,  286,  153  N.  W.  263,  holding  courts 
cannot  fix  rates  by  injunction ;  State  v.  Associated  Press,  159  Mo.  46*2 
(see  60  S.  W.  106),  holding  courts  cannot  declare  that  private  corpora- 
tion has  become  so  large  as  to  be  impressed  with  public  use,  such  being 
a  legislative  power;  United  Fuel  Gas  Co.  v.  Public  Service  Commission, 
73  W.  Va.  590,  80  S.  E.  939,  and  City  of  Madison  v.  Madison  Gas  etc. 
Co.,  129  Wis.  268,  116  Am.  St.  Rep.  944,  9  Ann.  Oas.  819,  8LB.A. 
(N.  S.)  529,  108  N.  W.  69,  all  holding  State  may  prescribe  rates  to  be 
charged  for  furnishing  of  gas ;  State  v.  Maine  etc.  R.  R.  Co.,  77  N.  H. 
426,  92  Atl.  838,  holding  rate  may  be  fixed  before  judicial  investigation 
as  to  its  reasonableness ;  Trustees  of  Saratoga  Springs  v.  Saratoga  Gas 
etc.  Co.,  191  N.  Y.  142,  14  Ann.  Oaa.  606,  18  L.  R.  A.  (N.  S.)  71S,  83 
N.  E.  699,  upholding  right  of  appellate  court  to  review  rates  fixed  for 
gas;  Pioneer  Tel.  &  Tel.  Co.  v.  Bartlesville,  40  Okl.  587,  139  Pac.  695, 
holding  District  Court  cannot  prescribe  telephone  rates;  Shawnee  Gas 
etc.  Co.  v.  Corporation  Commission,  35  Okl.  462,  130  Pac.  130,  holding 
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corporation  commission  had  no  authority  to  fix  gas  rates;  City  of  St. 
Mary's  v.  Hope  Natural  Gas  Co.,  71  W.  Va.  81,  43  L.  R.  A.  (N.  S.) 
994,  76  S.  E.  843,  holding  city  in  granting  lighting  franchise  may  pre- 
scribe rates  to  be  charged;  dissenting  opinion  in  Mitchell  Coal  etc. 
Co.  y.  Pennsylvania  R.  R.  Co.,  230  U.  S.  288,  289,  57  L.  Ed.  1488,  1489, 
33  Sup.  Ct.  916,  majority  holding  railroads  may  give  rebate  to  shipper 
doing  its  own  hauling  from  mine  to  station ;  dissenting  opinion  in  Union 
Pac.  R.  Co.  v.  Oregon  etc.  Lumber  Mfrs.  Assn.,  165  Fed.  20,  91  C.  C.  A. 
51,  majority  holding  court  may  enjoin  enforcement  of  rates  alleged  to 
be  unreasonable;  dissenting  opinion  in  Sabre  v.  Rutland  R.  Co.,  86  Vt. 
379,  Ann,  Oas.  19150,  1269*  85  Atl.  707,  majority  holding  aet  creating 
board  of  railroad  commissioners  is  not  void  in  that  it  fails  to  provide 
for  judicial  review  of  its  orders. 

Distinguished  in  Macon  Grocery  Co.  v.  Atlantic  Coast  line  R.  Co.,  163 
Fed.  749,  and  Northern*  Pac.  Ry.  Co.  v.  Pacific  Coast  Lumber  Mfrs. 
Assn.,  165  Fed.  8,  91  C.  C.  A.  39,  both  holding  court  may  enjoin  enforce- 
ment of  rates  alleged  to  be  unreasonable;  dissenting  opinion  in  Hooker 
v.  Interstate  Commerce  Commission,  188  Fed.  253,  majority  holding  com- 
merce court  cannot  establish  rates  for  future  transportation. 

Power  of  courts  to  fix  or  regulate  rates  of  public  service  corpora- 
tions.   Note,  9  Ann.  Gas.  823,  824. 

Power  of  court  to  fix  or  regulate  rates  of  irrigation  company.    Note, 
16  Ann,  Oas.  799. 

Judiciary's  power  to  fix  public  service  rates.    Note,  8  L.  R.  A. 
(N.  S.)  529. 

Delegation  of  power  to  fix  rates  cannot  be  presumed. 

Approved  in  Louisville  etc.  R.  R.  Co.  v.  Garrett,  231  U.  S.  305,  306, 
58  L.  Ed.  239,  240,  34  Sup.  Ct.  48,  upholding  right  of  Kentucky  railroad 
commission  to  fix  rates;  F.  H.  Peavey  &  Co.  v.  Union  Pac.  R.  Co.,  176 
Fed.  424,  holding  commission  cannot  compel  owner  of  grain  elevator 
to  inspect  grain  passing  through  elevator;  Gamble-Robinson  Com.  Co.  v. 
Chicago  etc.  Ry.  Co.,  168  Fed.  167,  16  Ann.  Oas.  613,  21  L.  &  A  (N.  S.) 
982,  94  C.  C.  A.  217,  holding  carrier  may  require  certain  shippers  to  prepay 
charges ;  Meeker  v.  Lehigh  Valley  R.  Co.,  162  Fed.  360,  holding  commission 
must  declare  rates  to  be  unreasonable  before  shipper  can  maintain  action ; 
Edson  v.  Southern  Pacific  R.  R.  Co.,  144  Cal.  196,  77  Pac.  900,  holding 
rate  not  lowered  for  purpose  of  competition  when  lowered  in  self- 
defense  to  meet  lower  rate  of  rival;  Hooker  v.  Boston,  209  Mass.  602, 
Ann.  Oas.  1912B,  669,  95  N.  E.  946,  and  Cramer  v.  Chicago  etc.  Ry.  Co., 
153  Iowa,  lllj  133  N.  W.  390,  both  holding  carrier  cannot  include  in  its 
schedule  of  rates  a  provision  that  it  shall  not  be  liable  for  negligence; 
Michigan  Cent.  R.  Co.  v.  Michigan  Railroad  Commission,  160  Mich.  366, 
125  N.  W.  553,  holding  railroads  have  burden  of  proving  unreasonable- 
ness of  rates ;  Jacquelin  v.  Erie  R.  R.  Co.,  69  N.  J.  Eq.  445,  61  Atl.  23, 
refusing    injunction    to    prevent    discontinuance    of    railroad    station; 
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Buffalo  etc.  Film  Corp.  v.  Breitinger,  260  Pa.  St.  242,  96  Atl.  438,  holding 
State  might  appoint  board  to  censor  moving-picture  films;  Melody  v. 
Great  Northern  Ry.  Co.,  26  S.  D.  612,  Ann,  Gas.  19120,  727,  SO  L.  R.  A. 
(N.  S.)  668,  127  N.  W.  646,  holding  carrier  need  not  accept  ticket  issued 
in  violation  of  orders  of  commission;  Abilene  Cotton  Oil  Co.  v.  Texas 
etc.  Ry.  Co.,  38  Tex.  Civ.  369,  85  S.  W.  1054,  upholding  right  of  shipper 
to  be  accorded  relief  from  unreasonable  rates;  Interstate  Commerce 
Commission  v.  East  Tennessee  etc.  Ry.  Co.,  86  Fed.  117,  commission's 
powers  under  section  4  are  not  confined  to  cases  where  conditions  are 
similar;  Blair  v.  Sioux  City  etc.  Ry.  Co.,  109  Iowa,  380,  80  N.  W.  677, 
unreasonableness  of  rates  may  be  shown  by  rates  for  similar  goods  over 
similar  distances. 

Distinguished  in  Consumers'  League  v.  Colorado  etc.  Ry.  Co.,  53  Colo. 
73,  75,  78,  Ann.  Oas,  1914A,  1158,  125  Pac.  584,  586,  holding  railroad 
commission  had  power  to  regulate  rates. 

Power  of  legislature  to  delegate  to  commission  right  to  fix  rates  of 
public  service  corporation.    Note,  18  L.  R.  A.  (N.  S.)  713. 

Delegation  of  power  to  regulate  carriers.    Note,  32  L.  R.  A.  (N.  S.) 
641,  644. 

Interstate  commerce  commission  has  no  power  to  prescribe  rates  or  to 
enforce  compliance  therewith  In  courts. 

Approved  in  Interstate  Commerce  Commission  v.  Alabama  etc.  Ry.  Co., 

168  U.  S.  162,  42  L.  Ed.  421,  18  Sup.  Ct.  47,  Farmers'  Loan  etc.  Co.  v. 
Northern  Pac.  Ry.  Co.,  83  Fed.  267,  and  Interstate  Commerce  Commis- 
sion v.  Northeastern  etc.  R.  R.  Co.,  .83  Fed.  612,  613,  following  rule; 
Simpson  v.  Shepard,  230  U.  S.  397,  414,  Ann.  Oaa.  191 6 A,  18,  48 
L.  R.  A.  (N.  S.)  1151,  57  L.  Ed.  1540,  1548,  33  Sup.  Ct.  729,  holding 
amendment  of  1906  gave  power  to  commission  to  prescribe  interstate 
rates ;  Siler  v.  Louisville  etc.  R.  R.  Co.,  213  U.  S.  194, 195,  53  L.  Ed.  758, 
759,  29  Sup.  Ct.  451,  holding  Kentucky  railroad  commission  had  no 
power  to  fix  general  schedule  of  maximum  rates;  Interstate  Commerce 
Commission  v.  Chicago  Great  Western  Ry.  Co.,  209  U.  S.  120,  52  L.  Ed. 
713,  28  Sup.  Ct.  493,  holding  railroads  in  fixing  rates  may  consider  com- 
petition; Texas  etc.  Ry.  Co.  v.  Abilene  Cotton  Oil  Co.,  204  U.  S.  439, 
9  Ann.  Oas.  1075,  51  L.  Ed.  558,  27  Sup.  Ct.  350,  holding  to  entitle  car- 
rier to  maintain  action  for  discrimination,  rates  must  have  been  de- 
clared unreasonable  by  commerce  commission;  Interstate  Commerce 
Commission  v.  Baird,  194  U.  S.  42,  48  L.  Ed.  868,  24  Sup.  Ct.  563,  sus- 
taining commission's  power  to  compel  production  of  books  and  docu- 
ments; Southern  Pac.  Co.  v.  Colorado  Fuel  etc.  Co.,  101  Fed.  782,  784, 
42  C.  C.  A.  12,  holding  interstate  commerce  commission  has  no  power  to 
fix  rates  from  Pueblo,  Colorado,  to  San  Francisco. 

Distinguished  in  Interstate  Commerce  Commission  v.  United  States, 
224  U.  S.  483,  56  L.  Ed.  853,  32  Sup.  Ct.  556,  holding  act  of  1906  gave 
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commission  power  to  prescribe  rates  in  Alaska;  Interstate  Commerce 
Commission  v.  Southern  Pac.  Co.,  132  Fed.  846,  Interstate  Commerce 
Commission  may  prevent  pooling  of  freight  rates;  Interstate  Commerce 
Commission  v.  Chicago  etc.  R.  Co.,  94  Fed.  273,  upholding  petition  to 
enjoin  rates  found  unreasonable;  dissenting  opinion  in  Harriman  v. 
Interstate  Commerce  Commission,  211  U.  S.  428,  53  L.  Ed.  267,  29  Sup. 
Ct.  115,  majority  holding  witnesses  cannot  be  compelled  to  testify  before 
Interstate  Commerce  Commission. 

Discrimination  between  shippers  by  carriers  of  goods.    Note,  1  Ann. 
Oas.  55. 

Evolution  and  diminution  of  Munn  v.  Illinois.    Note,  62  Am.  St. 
Rep.  296. 

Miscellaneous.  Cited  in  Interstate  Commerce  Commission  v.  Southern 
Pac.  Co.,  123  Fed.  600,  holding  order  of  commerce  commission  based  on 
finding  that  railroad  custom  of  routing  certain  fruit  shipments  is  un- 
reasonable, requiring  practice  to  cease,  is  lawful  order;  Southern  Pac. 
Co.  v.  Colorado  Fuel  etc.  Co.,  101  Fed.  786,  42  C.  C.  A.  12,  holding  court 
of  equity  will  not  interfere  in  controversy  between  carriers  and  shipper 
to  fix  maximum  freight  rate;  Southern  Express  Co.  v.  Fant  Fish  Co., 
12  Ga.  App.  451,  78  S.  E.  199,  holding  carrier  cannot  recover  for  services 
rendered  over  shipper's  protest;  Cleveland  etc.  R.  Co.  v.  Blind,  182  Ind. 
409,  413,  105  N.  E.  487,  489,  holding  shipper  bound  by  liability  as  named 
in  contract. 

167  U.  8.  512,  42  L.  Ed.  257,  17  Sup.  Ct.  882,  SAVANNAH  ETC.  BY.  OO.  v. 
FLORIDA  FRUIT  EXCHANGE. 

Not  cited. 

167  XT.  8.  512-518,  42  I*  Ed.  268,  17  Sup.  Ot.  998,  WIGHT  v.  UNITED* 
STATES. 

Railroad  rebating  to  one  shipper  and  denying  another  violates  section 
2  of  interstate  Commerce  Act. 

Approved  in  United  States  v.  Baltimore  etc.  R.  R.  Co.,  231  U.  S.  293,«. 
58  L.  Ed.  227,  34  Sup.  Ct.  75,  applying  rule  where  railroad  attempted 
to  discriminate  against  sugar  refiners;  Interstate  Commerce  Commission 
v.  Baltimore  etc.  R.  R.  Co.,  225  U.  S.  341,  Ann.  Oas.  1914A,  504,  56 
L.  Ed.  1112,  32  Sup.  Ct.  742,  holding  railroads  cannot  provide  lower 
rates  for  shipments  of  coal  intended  for  railroad  consumption;  Inter- 
state Commerce  Commission  v.  Delaware  etc.  R.  R.  Co.,  220  U.  S.  354, 
55  L.  Ed.  457,  31  Sup.  Ct.  392,  holding  courts  will  follow  construction 
placed  on  English  statute;  Interstate  Commerce  Commission  v.  Alabama 
etc.  Ry.  Co.,  168  U.  S.  166,  42  L.  Ed.  423,  18  Sup.  Ct.  49,  purpose  of 
section  2  is  to  enforce  equality  between  shippers  over  *ame  line;  Mit- 
chell Coal  etc.  Co.  v.  Pennsylvania  R.  Co.,  181  Fed.  411,  holding  shipper 
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limited  in  recovery  to  sums  named  in  complaint;  Philadelphia  etc.  Ry. 
Co.  v.  Interstate  Commerce  Commission,  174  Fed.  692,  holding  court  can- 
not suspend  order  of  commerce  commission;  Chesapeake  etc.  Ry.  Co.  v. 
Standard  Lumber  Co.,  174  Fed.  114, 115,  98  C.  Ci  A.  81,  holding  lumber 
company  could  not  be  given  rebate  on  account  of  building  tie-hoist  at 
station;  Pennsylvania  R.  Co.  v.  International  Coal  Min.  Co.,  173  Fed. 
4,  97  C.  C.  A.  383,  holding  freight  need  not  be  paid  under  protest  to 
recover  for  discrimination;  Delaware  etc.  R.  Co.  v.  Interstate  Commerce 
Commission,  166  Fed.  509,  510,  511,  512,  515,  discussing  method  of  chain- 
ing for  carload  lots ;  Chicago  etc.  Ry.  Co.  v.  United  States,  162  Fed.  840, 
90  C.  C.  A.  211,  holding  indictment  against  railroad  for  discrimination, 
need  not  allege  device  resorted  to;  Chicago  &  A.  Ry.  Co.  v.  United 
States,  156  Fed.  562,  26  L.  R.  A.  (N.  S.)  551,  84  C.  C.  A.  324,  holding 
railroad  cannot  allow  rebate  by  reason  of  use  of  owner's  private  tracks ; 
United  States  v.  Vacuum  Oil  Co.,  163  Fed.  607,  upholding  prosecution 
against  railroad  for  giving  rebates;  United  States  v.  Pacific  etc.  Nav. 
Co.,  4  Alaska,  589,  refusing  to  allow  discrimination  in  granting  wharf  acre 
privilege;  Central  of  Georgia  Ry.  Co.  v.  Patterson,  6  Ala.  App.  501,  60 
South.  468,  holding  carrier  cannot '  grant  privilege  so  as  to  prevent 
shipment  on  rival  line;  Cahn  v.  St.  Louis  etc.  Ry.  Co.,  151  Mo.  App.  675, 
133  S.  W.  64,  holding  carrier  cannot  charge  more  for  shorter  haur  than 
long  haul;  Hilton  Lumber  Co.  v.  Atlantic  Coast  Line  R.  R.  Co.,  136 
N.  C.  485,  48  S.  E.  815,  railroad  cannot  give  lower  rate  on  raw  materials 
to  factory  promising  to  ship  finished  product  by  it;  Southern  Ry.  Co.  v. 
Wilcox,  99  Va.  409,  39  S.  E.  147,  holding  contract  for  shipping  at  rates 
lower  than  those  stated  in  schedule,  hence  violative  of  Commerce  Act, 
cannot  be  enforced ;  President  etc.  of  Village  of  Kilbourn  City  v.  South- 
ern Wisconsin  Power  Co.,  149  Wis.  182,  135  N.  W.  504,  holding  lighting 
company  cannot  offer  free  power  to  village  in  return  for  privilege  of 
building  dam;  dissenting  opinion  in  Pennsylvania  R.  R.  Co.  v.  Inter- 
national Coal  Min.  Co.,  230  U.  S.  225,  Ann.  Oas.  1915A,  315,  57  L.  Ed. 
1463,  33  Sup.  Ct.  893,  majority  holding  shipper's  recovery  limited  to 
actual  pecuniary  loss. 

Distinguished  in  Mitchell  Coal  etc.  Co.  v.  Pennsylvania  R.  R.  Co., 
230  U.  S.  260,  57  L.  Ed.  1477,  33  Sup.  Ct.  916,  holding  carrier  may  allow 
rebate  where  shippers  of  coal  do  their  own  hauling  from  mine  to  station ; 
Delaware  etc.  R.  Co.  v.  Kutter,  147  Fed.  63,  77  C.  C.  A.  315,  sustaining 
contract  giving  to  one  person  full  charge  of  milk  traffic  on  railroad. 

Right  of  carrier  to  grant  rebate  or  allowance  for  use  of  shipper's 
tracks.    Note,  26  L.  R.  A.  (N.  S.)  551. 

Carrier's  right  to   discriminate  as  to  special  or*  unusual  service. 
Note,  12  L.  R.  A.  (N.  S.)  511: 

Miscellaneous.  Cited  in  Baltimore  &  O.  R.  Co.  v.  Hamburger,  155 
Fed.  852,  holding  company  cannot  enjoin  transfer  of  railroad  tickets. 
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167  U.  8.  518-628,  42  L.  Ed.  280,  17  Sup.  Ot.  864,  CAMFIELD  v.  UNITED 
STATES. 

Adjoining  land  owners  may  erect  fences  of  any  height  regardless  of 
motive. 

Approved  in  llopkins  v.  Richmond,  117  Va.  719,  720,  86  S.  E.  146, 
holding  municipality  might  provide  for  segregation  of  white  and  colored 
persons ;  Koblegard  v.  Hale,  60  W.  Va.  41, 116  Am.  St.  Rep.  868,  9  Ann. 
Cas.  732,  53  S.  E.  794,  refusing  to  enjoin  construction  of  fence  of  unusual 
height;  dissenting  opinion  in  Muhlker  v.  New  York  etc.  R.  R.  Co.,  197 
U.  S.  577,  49  L.  Ed.  880,  25  Sup.  Ct.  522,  majority  holding  city  land 
owner  entitled  to  compensation  for  railroad  viaduct  erecte<J  in  front 
of  his  land. 

Fencing  public  lands  with  Intent  to  appropriate  them  for  private  use 
is  trespass. 

Approved  in  Cardwell  v.  United  States,  136  Fed.  594,  69  C.  C.  A.  .367, 
reaffirming  rule ;  Light  v.  United  States,  220  U.  S.  536,  55  L.  Ed.  574,  31 
Sup.  Ct.  485,  holding  United  States  may  enjoin  grazing  of  cattle  on 
forest  reserve ;  Utah  Power  etc.  Co.  v.  United  States,  230  Fed.  340,  hold- 
ing doctrine  of  estoppel  cannot  be  invoked  against  United  States  by 
one  entering  on  public  lands;  Stoddard  v.  United  States,  214  Fed.  569, 
131  C.  C.  A.  18,  holding  fence  obstructing  passage  of  range  stock  was 
illegal;  Golconda  Cattle  Co.  v.  United  States,  214  Fed.  904,  906,  131 
C.  C.  A.  199,  holding  one  building  fence  to  protect  own  lands  is  guilty 
of  no  offense;  United  States  v.  Utah  Power  etc.  Co.,  209  Fed.  558,  559, 
561,  126  C.  C.  A.  376,  holding  water  rights  in  public  lands  can  only 
be  acquired  through  grant  of  Secretary  of  Agriculture;  United  States 
v.  Rindge,  208  Fed.  623,  holding  person  has  right  to  inclose  own  property ; 
United  States  v.  Bernard,  202  Fed.  730,  121  C.  C.  A.  190,  holding  suit 
in  equity  is  maintainable  to  restrain  trespass  on  public  lands;  Golconda 
Cattle  Co.  v.  United  States,  201  Fed.  285,  288,  291, 119  C.  C.  A.  519,  and 
Homer  v.  United  States,  185  Fed.  745,  746, 108  C.  C.  A.  79,  both  holding 
interest  of  person  inclosing  public  lands  is  immaterial ;  Hanley  v.  United 
States,  186  Fed.  713,  108  C.  C.  A.  581,  holding  whether  general  manager 
of  stock  ranch  was  personally  liable  for  inclosing  public  lands  was  ques- 
tion for  jury;  Tandy  v.  Elmore-Cooper  Live  Stock  Commission  Co.,  113 
Mo.  App.  416,  87  S.  W.  616,  holding  void  note  given  for  pasturage  of 
cattle  on  land  unlawfully  inclosed. 

Distinguished  in  United  States  v.  Grimaud,  170  Fed.  215,  holding 
Secretary  of  Agriculture  cannot  make  regulations  for  protection  of 
forest  reserves;  Potts  v.  United  States,  114  Fed.  55,  51  C.  C.  A.  678, 
holding  building  fence  around  owner's  land,  though  connecting  with 
fences  of  others  so  as  to  bar  access  to  public  land,  is  not  unlawful  when 
done  bona  fide;  Anthony  etc.  Stock  Co.  v.  Mcllquam,  14  Wyo.  227,  229, 
83  Pac.  369,  370,  where  defendant  confined  the  inclosures  to  his  own 
land;  dissenting  opinion  in  Homer  v.  United  States,  185  Fed.  747,  108 
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C.  C.  A.  79,  majority  holding  intent  of  person  inclosing  public  lands  is 
immaterial. 

Erecting  fences  interfering  with  access  to  public  lands.    Note,  3 
L.  R.  A,  (N.  S.)  733. 

United  States  has  power  over  its  own  property  analogous  to  police 
power  of  States. 

Approved  in  Tanner  v.  Little,  240  U.  S.  386,  60  L.  Ed.  702,  36  Sup. 
Ct.<  385,  holding  State  may  impose  license  on  those  dealing  in  trading 
'  stamps;  Slight  v.  Kirkwood,  237  U.  S.  59,  59  L.  Ed.  838,  35  Sup.  Ct 
501,  holding  United  States  may  prohibit  shipments  of  unripe  citrus 
fruits;  United  States  v.  Midwest  Oil  Co.,  236  U.  S.  474,  59  L.  Ed.  681, 
35  Sup.  Ct.  309,  holding  United  States  may  withdraw  oil  lands  from 
public  entry ;  Noble  State  Bank  v.  Haskell,  219  U.  S.  Ill,  Ann.  Cas. 
1912A,  487,  32  L.  R.  A.  (N.  S.)  1062,  55  L.  Ed.  116,  31  Sup.  Ct.  186,  up- 
holding right  of  State  to  create  bank  guaranty  fund ;  Interstate  Consol. 
Street  Ry.  Co.  v.  Massachusetts,  207  U.  S.  87, 12  Ann.  Oas.  555,  52  LEd. 
115,  28  Sup.  Ct.  26,  holding  State  may  providte  that  railroads  carry  school 
children  at  reduced  rates;  Tarpey  v.  Madsen,  178  U.  S.  221,  45  L.  Ed. 
1045,  20  Sup.  Ct.  851,  holding  as  between  railroad  claiming,  under  grant 
and  individual  entryman,  question  of  right  rests  upon  record  evidence: 
Raymond  v.  Chicago  etc.  Ry.  Co.,  233  Fed.  243,  holding  State  may  pro- 
vide for  compensation  to  employees  engaged  in  hazardous  occupations; 
Morris  v.  United  States,  229  Fed.  519,  holding  United  States  may  punish 
breaking  of  seal  on  railroad  car;  Nolen  v.  Riechman,  225  Fed.  822, 
upholding  law  requiring  bonds  of  jitney  buses ;  Wiseman  v.  Tanner,  221 
Fed.  699,  holding  State  may  prohibit  employment  agencies  charging  fees; 
United  States  v.  Shauver,  214  Fed.  156,  holding  legislation  regarding 
migratory  birds  is  within  jurisdiction  of  State;  Rail  etc.  Coal  Co.  v. 
Yaple,  214  Fed.  280,  annulling  law  providing  for  weighing  of  coal  at 
mines ;  German  Alliance  Ins.  Co.  v.  Barnes,  189  Fed.  776,  holding  State 
may  regulate  rates  charged  by  insurance  companies;  In  re  Arkansas 
Rate  Cases,  187  Fed.  298,  upholding  right  of  State  to  regulate  intra- 
state railroad  rates;  United  States  v.  Kempf,  171  Fed.  1023,  holding 
Congress  may  punish  unauthorized  cutting  of  timber  on  public  lands; 
United  States  v.  Hanson,  167  Fed.  884,  93  C.  C.  A.  371,  holding  United 
States  may  withdraw  lands  within  irrigation  project ;  United  States  v. 
Sutton,  165  Fed.  254,  and  United  States  v.  Hall,  171  Fed.  217,  both 
holding  where  Indian  Reservation  has  been  broken  up,  United  States 
cannot  punish  introduction  of  liquors;  United  States  v.  Moody,  164 
Fed.  272,  holding  United  States  may  regulate  use  of  its  canals;  Rain- 
bow v.  Young,  161  Fed.  837,  88  C.  C.  A.  653,  holding  United  States  may 
exclude  collectors  from  Indian  reservation;  Shannon  v.  United  States, 
160  Fed.  875,  88  C.  C.  A.  52,  holding  Secretary  of  Agriculture  may 
regulate  pasturage  of  cattle  on  forest  reserves ;  Stearns  v.  United  States, 
152  Fed.  907,  82  C.  C.  A.  48,  holding  United  States  may  prosecute  fraud- 
ulent entry  on  public  lands ;  United  States  v.  Luce,  141  Fed.  408,  419, 
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suppressing  nuisance  caused  by  fish-rendering  establishment;  Van  Lear 
v.  Eisele,  126  Fed.  825,  holding  United  States  may  make  regulations 
regarding  use  of  waters  of  Arkansas  Hot  Springs  in  same  manner  as 
private  owner;  English  v.  United  States,  116  Fed.  627,  54  C.  C.  A.  81, 
holding  United  States  may  recover  in  civil  action  timber  cut  on  public 
lands  in  violation  of  20  Stat.  89  or  value  thereof;  Mechanics'  Building 
etc.  Assn.  v.  Coffman,  110  Ark.  279,  162  S.  W.  1093,  holding  State  may 
regulate  building  and  loan  associations ;  Deseret  Water  etc.  Co.  v.  State, 
167  Cal.  160,  138  Pac.  987,  holding  State  lands  within  boundaries  of 
forest  reserve  may  be  condemned;  State  Savings  etc.  Bank  v.  Ander- 
son, 165  Cal.  443,  132  Pac.  757,  holding  State  may  regulate  business  of 
banking;  Dobbins  v.  Los  Angeles,  139  Cal.  183,  72  Pac.  971,  upholding 
ordinance  prohibiting  erection  of  gasworks  or  storage  tanks  within  cer- 
tain limits;  Matter  of  Application  of  Lee,  28  Cal.  App.  727,  153  Pac. 
994,  holding  municipality  may  require  auto  buses  to  run  on  regular 
schedule;  City  of  New  Albany  v.  New  Albany,  172  Ind.  490,  491,  87 
N.  E.  1085,  holding  State  might  provide  that  street  railroad  use  certain 
kind  of  rails;  Schaake  v.  Dolley,  85  Kan.  607,  Ann.  Gas.  191 3 A,  254, 
37  L.  R.  A.  (N.  S.)  877,  118  Pac.  84,  holding  State  may  refuse  charter 
to  bank  where  business  does  not  require  it;  Danforth  v.  Groton  W.  Co., 
178  Mass.  477,  59  N.  E.  1034,  upholding  Stats.  1900,  <r.  299,  prohibiting 
dismissal  of  petition  pending  in  Superior  Court  for  assessment  of  dam- 
ages for  taking  property;  McCorkle  v.  Common  Council  of  Ocean  City, 
79  N.  J.  L.  467,  75  Atl.  154,  holding  municipality  may  provide  for  ap- 
pointment of  life-guards  at  seashore;  Freadrich  v.  State,  89  Neb.  355, 
34  L.  R.  A.  (N.  S.)  650,  131  N.  W.  622,  holding  State  may  require  label 
to  show  weight  of  package  goods;  Ives  v.  South  Buffalo  Ry.  Co.,  201 
N.  Y.  319,  Ann.  Cas,  1912B,  156,  34  L.  E.  A.  (N.  S.)  162,  94  N.  E.  449, 
1  N.  C.  C.  A.  555,  refusing  to  uphold  Workmen's  Compensation  Act  of 
State  of  New  York  (Laws  1910) ;  State  v.  Creamer,  85  Ohio  St.  391, 
39  L.  R.  A.  (N.  S.)  694,  97  N.  E.  604, 1  N.  C.  C.  A.  34,  upholding  indus- 
trial insurance  law  of  Ohio;  State  v.  Pitney,  79  Wash.  611,  Ann.  Oas. 
1916A,  209,  140  Pac.  919,  holding  State  may  impose  license  on  use  of 
trading  stamps;  State  ex  rel.  Davis-Smith  Co.  v.  Clausen,  65  Wash.  187, 
37  L.  R.  A.  (N.  S.)  466,  117  Pac.  1110,  2  N.  C.  C.  A.  823,  3  N.  C.  C.  A. 
621,  and  State  v.  Mountain  Timber  Co.,  75  Wash.  585,  135  Pac.  647, 
4  N.  C.  C.  A.  814,-  both  upholding  industrial  insurance  law  of  State  of 
Washington.  * 

Acts  which  the  legislature  may  and  may  not  declare  criminal.     Note, 
78  Am.  St.  Rep.  236. 

Legislation    forbidding    speculation    in    theater    tickets.     Note,    5 
L.  R.  A.  (N.  S.)  185. 

Miscellaneous.    Cited  in  Mackay  v.  Uinta  Development  Co.,  219  Fed. 
119,  135  C.  C.  A.  18,  holding  one  not  guilty  of  trespass  because  stock 
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does  small  amount  of  grazing  in  passing  over  land;  United  States  v. 
Hanson,  167  Fed.  889,  93  C.  C.  A.  371,  in  opinion  of  lower  court. 

167  U.  8.  529-548,  42  I*  Bd.  263,  17  Sup.  Ct.  867,  WHITNEY  v.  UNITED 
STATES. 

Adverse  possession  based  on  pasturing  cattle  most  nave  bean  exclusive. 
Approved  in  Jenkins  v.  Maxwell  Land  Grant  Co.,  16  N.  M.  288, 107 
Pac.  740,  holding  evidence  in  case  failed  to  show  exclusive  adverse  pos- 
session. 

Judicial  notice  is  taken  of  fact  that  pasturage  on  western  lands  is 
slight  evidence  of  title. 

Approved  in  Bergere  v.  United  States,  168  U.  S.  79,  42  L.  Ed.  387, 
18  Sup.  Ct.  9,  following  rule. 

Where  extent  of  Mexican  grant  is  doubtful,  presumption  favors  smaller 
grant. 

Approved  in  Montoya  v.  Unknown  Heirs  of  Vigil,  16  N.  M.  397, 120 
Pac.  694,  holding  adverse  possession  of  part  of  tract  extends  to  whole 
portion. 

Decision  of  Court  of  Private  Land  Claims  reversed  on  question  of 
boundary  of  Mexican  grant. 

Approved  in  Bergere  v.  United  States,  168  U.  S.  73,  42  L.  Ed.  385, 
18  Sup.  Ct.  7,  onus  is  upon  petitioner  to  prove  Governor's  approval  of 
alcalde's  return. 

Miscellaneous.  Cited  in  United  States  v.  Pendell,  186  U.  S.  197,  46 
L.  Ed.  870,  22  Sup.  Ct.  627,  holding  decision  of  private  land  claims  as 
to  sufficiency  of  evidence  of  possession,  under  Spanish  land  grant,  will 
not  be  reviewed  unless  clearly  erroneous ;  Lockhart  v.  Johnson,  181  U.  S. 
520,  45  L.  Ed.  982,  21  Sup.  Ct.  666,  holding  Jand  claimed  within  limits  of 
Mexican  grant  is  not  withdrawn  or  reserved  from  entry  because  of 
pendency  of  claim  in  Court  of  Private  Land  Claims. 

167  U.  S.  548^599,  42  L.  Ed.  270,  17  Sup.  Ok  966,  BATJMAN  V.  BOSS. 

Eminent  domain  is  incident  to  sovereignty,  but  is  conditioned  upon 
just  compensation. 

Distinguished  in  Sawyer  v.  Commonwealth,  182  Mass.  247,  65  N.  E. 
53,  holding  injury  to  established  business  is  not  appropriation  of  prop- 
erty entitling  owner  to  jury  trial  under  Water  Supply  Act  1895. 

In  ascertaining  compensation,  incidental  Injury  or  benefit  is  to  be 
considered. 

Approved  in  Buchanan  v.  Macfarland,  31  App.  D.  C.  18,  holding  news- 
paper notice  is  sufficient  on  assessment  of  damages;  Houck  v.  Little 
River  Drainage  District,  239  U.  S.  262,  264,  265,  60  L.  Ed.  273,  274, 
3fl  Sup.  Ct.  61,  holding  legislature  may  levy  tax  of  twenty-five  cents  per 
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acre  on  property  in  drainage  district  to  cover  preliminary  expenses; 
United  States  v.  Grizzard,  219  U.  S.  185,  31  L.  R.  A.  (N.  S.)  1135,  55 
L.  JBcL  166,  31  Sup.  Ct.  162,  holding  where  only  part  of  farm  is  taken, 
damage  to  remainder  must  be  considered;  Terre  Haute  etc.  R.  R.  Co. 
v.  Flora,  29  Ind.  App.  448,  64  N.  E.  650,  sustaining  instruction  to  jury 
to  assess  damages,  if  any,  that  appellant  might  have  sustained  from 
the  taking  of  his  property;  In  re  Pike  Street,  42  Wash.  553,  85  Pac. 
46,  city  may  after  taking  part  of  lot  for  street,  assess  remainder  for 
benefit;  dissenting  opinion  in  United  States  v.  Archer,  241  U.  S.  146, 
60  L.  Ed.  928,  36  Sup.  Ct.  521,  majority  reversing  case  because  findings 
as  to  damage  were  not  specific. 

Deduction  of  benefits  in  assessing  damages  for  land  taken  by  emi- 
nent domain.    Note,  13  Ann.  Oas.  604. 

Right  to  set  off  benefits  against  damages,  on  condemnation.    Note, 
9  L.  R.  A.  (N.  S.)  789,  797,  835. 

Legislature  may  direct  whole  or  part  of  expense  to  be  assessed  against 

■ 

land  benefited. 

Approved  in  Briscoe  v.  Rudolph,  221  U.  S.  551,  55  L.  Ed.  850,  31 
Sup.  Ct.  679,  upholding  law  providing  that  half  amount  awarded  as 
damages  be  assessed  against  adjoining  land;  Martin  v.  District  of 
Columbia,  205  U.  S.  139,  51  L.  Ed.  744,  27  Sup.  Ct.  440,  holding  opening 
of  alley  may  be  assessed  against  property  according  to  benefit  con- 
ferred ;  Chadwick  v.  Kelley,  187  U.  S.  544,  47  L.  Ed.  294,  23  Sup.  Ct. 
177,  upholding  State  statute  and  ordinances  authorized  thereby  assessing 
three-fourths  of  street  paving  against  abutting  lots  on  front-foot  plan ; 
Wight  v.  Davidson,  181  U.  S.  378,  380,  385,  45  L.  Ed.  904,  905,  906, 
21  Sup.  Ct.  619,  620,  622,  upholding  act  of  March  3,  1899,  providing  for 
assessment  upon  abutting  and  benefited  lands  one-half  of  damages  to 
land  condemned  for  opening  of  streets  i  French  v.  Barber  Asphalt  Pav- 
ing Co.,  181  U.  S.  341,  45  L.  Ed.  889,  21  Sup.  Ct.  631  (affirming  Barber 
Asphalt  Pav.  Co.  v.  French,  158  Mo.  543,  546,  58  N.  W.  937,  938) ;  hold- 
ing apportionment  of  entire  cost  of  street  improvements  upon  abutting 
property  according  to  frontage  without  hearing  as  to  benefits  is  valid; 
Hadley  v.  Dague,  130  Cal.  219,  62  Pac.  504,  upholding  Street  Improve- 
ment Act  of  1891,  authorizing  assessments  according  to  frontage; 
Phipps  v.  Denver,  57  Colo.  215,  140  Pac.  801,  holding  cost  of  opening 
alley  may  be  assessed  against  abutting  property;  Alexander  v.  Denver, 
51  Colo.  144,  116  Pac.  344,  holding  fact  that  excess  damages  are  taxed 
against  city  to  be  obtained  by  taxation  does  not  take  property  without 
due  process;  Alexander  v.  Denver,  51  Colo.  145,  116  Pac.  344,  holding 
in  taking  of  land  for  street,  value  of  land  is  all  that  need  be  paid; 
Washington  Ry.  &  E.  Co.  v.  Newman,  41  App.  D.  C.  446,  holding  bene- 
fits accruing  from  building  of  bridge  may  be  considered  in  determining 
damages;  Wiegand  v.  Siddons,  41  App.  D.  C.  136,  holding  court  need 
not  instruct  jury  that  petitioner  has  burden  of  proving  increase  in  value; 
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American  Security  etc.  Co.  v.  Rudolph,  38  App.  D.  C.  42,  holding  jury 
may  consider  benefits  accruing  from  opening  of  street;  Macfarland  v. 
Umhau,  34  App.  D.  C.  116,  117,  upholding  assessment  of  one-half  dam- 
ages on  abutting  lands;  Henderson  v.  Macfarland,  33  App.  D.  C.  318, 
321,  322,  holding  jury  may  be  instructed  that  they  can  only  assess  dam- 
ages where  land  is  benefited;  Columbia  Heights  Realty  Co.  v.  Macfar- 
land, 31  App.  D.  C.  128,  holding  damages  to  land  may  be  confirmed  but 
benefits  may  be  reassessed;  Barfield  v.  Gleason,  111  Ky.  512,  517,  63 
S.  W.  968,  969,  upholding  Ky.  Stats.,  §  2838,  providing  for  original  con- 
struction of  streets  at  exclusive  cost  of  abutting  owners ;  Lyon  v.  Mayor 
etc.  of  Hyattsville,  125  Md.  313,  Ann.  Oas.  1916E,  765,  93  Atl.  922, 
holding  assessment  for  sewer  may  be  determined  on  frontage  basis; 
Smith  v.  Mayor  etc.  of  Worcester,  182  Mass.  234,  59  L.  R.  A.  728,  65 
N.  E.  41,  upholding  Stats.  1867,  c.  106,  authorizing  city  to  lay  sewers, 
assessing  cost  thereof  on  abutting  or  benefited  property  in  such  sum  as 
mayor  and  council  determined;  Corrigan  v.  Kansas  City,  211  Mo.  650, 
111  S.  W.  125,  holding  assessment  for  laying  out  of  park  was  not  void 
because  there  was  no  park  in  district ;  Murray  v.  Smith,  117  Minn.  494, 
Ann.  Oas.  1913D,  548,  40  L.  R.  A.  (N.  S.)  173,  136  N.  W.  7,  holding 
lands  may  be  assessed  for  improvements  in  highways;  Wolfe  v.  City  of 
Moorhead,  98  Minn.  117,  107  N.  W.  730,  holding  municipal  corporation 
has  authority  to  levy  assessment;  In  re  Opening  Avenue  D  in  City  of 
New  York,  200  N.  T.  543,  93  N.  E.  501,  holding  eity  must  compensate 
for  land  taken  for  street;  In  re  Water  Front  in  City  of  New  York, 
190  N.  Y.  355,  362,  13  Ann.  Can.  598,  16  L.  R.  A.  (N.  S.)  335,  83  N.  E. 
304,  holding  in  levying  assessment,  certain  property  owners  cannot  be 
exempted ;  Justice  v.  Asheville,  161  N.  C.  72,  76  S.  E.  827,  and  Asheville 
v.  Wachovia  Loan  etc.  Co.,  143  N.  C.  366,  369,  55  S.  E.  803,  804,  both 
holding  municipality  may  establish  taxing  districts  in  assessing  cost  of 
public  improvements;  Webster  v.  Fargo,  9  N.  D.  210,  82  N.  W.  733, 
upholding  section  2280,  Rev.  Codes,  1895,  authorizing  assessments  for 
street  paving  on  abutting  property  on  front-foot  plan ;  Kerker  v.  Bocher, 
20  Okl.  763,  95  Pac.  995,  holding  property  owner  must  seek  redress 
before  tribunal  levying  assessment;  King  v.  Portland,  38  Or.  424,  63 
Pac.  8,  upholding  Sess.  Laws  1898,  authorizing  assessment  of  one-half 
of  cost  of  street  improvement  upon  lots  abutting  thereon;  Powell  v. 
Walla  Walla,  64  Wash.  584,  117  Pac.  390,  holding  municipality  may 
determine  who  shall  bear  cost  of  public  improvement;  Bowes  v.  City 
of  Aberdeen,  58  Wash.  548,  80  L.  R.  A.  (N.  S.)  709,  109  Pac.  374,  hold- 
ing legislature  may  provide  for  filling  in  of  swamp-lands;  Wilson  v. 
Lambert,  168  U.  S.  617,  42  L.  Ed.  601,  18  Sup.  Ct.  219,  upholding  assess- 
ment of  property  holders  for  public  park;  Norwood  v.  Baker,  172  U.  S. 
278,  43  L.  Ed.  447,  19  Sup.  Ct.  190  (see  dissenting  opinion  in  172  U.  S. 
297,  43  L.  Ed,  454,  19  Sup.  Ct.  197),  exaction  of  expense  of  improve- 
ment in  excess  of  benefits  violates  Constitution;  Rolph  v.  Fargo,  7 
N.  D.  665,  667,  42  L.  R.  A.  656,  76  N.  W.  249,  250,  where  legislature 
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imposed  whole  expense  of  street  improvement  upon  abutting  realty; 
dissenting  opinion  in  Town  of  Tarboro  v.  Staton,  156  N.  C.  517,  72 
"S.  E.  582,  majority  holding  assessment  may  be  based  on  frontage. 

Distinguished  in  dissenting  opinion  in  French  v.  Barber  Asphalt  Pav- 
ing Co.,  181  U.  S.  351,  45  L.  Ed.  892,  21  Sup.  Ct.  635,  majority  holding 
apportionment  of  entire  coat  of  street  improvement  against  abutting 
lots  according  to  frontage  does  not  deny  due  process. 

Validity  of  special  assessment  levied  by  front  foot  instead  of  ac- 
cording to  benefit.    Note,.  Ann.  Gas.  1913A,  655. 

Validity  of  statute  assessing  cost  of  construction  or  repair  of  rural 
highway  on  land  benefited.    Note,  Ann.  Oas.  1913D,  551. 

Assessments    for    improvements    by    front-foot     rule.    Note,    28 
L.  R.  A.  (N.  S.)  1127,  1152,  1158,  1160,  1165,  1198. 

Land  to  be  assessed  for  public  improvement  may  be  determined  by 
legislature  or  delegated  to  commission. 

Approved  in  St.  Louis  etc.  Land  Co.  v.  Kansas  City,  241  U.  S.  430, 
60  L.  Ed.  1080,  36  Sup.  Ct.  647,  holding  property  owner  not  entitled  to 
hearing  on  assessment  of  damages;  Soliah  v.  Heskin,  222  U.  S.  524, 
56  L.  Ed.  299,  32  Sup.  Ct.  103,  holding  State  may  compel  town  to  levy 
tax  to  cover  assessment;  Voris  v.  Pittsburg  Plate  Glass  Co.,  163  Ind. 
607,  70  N.  E.  252,  upholding  assessment  on  front-foot  basis;  Shreves  v. 
Gibson,  76  Kan.  716,  92  Pac.  587,  holding  probate  judge  may  appoint 
jury  to  estimate  benefits;  Soliah  v.  Cormack,  17  N.  D.  398,  117  N.  W. 
126,  upholding  right  of  commission  to  award  damages ;  Rolph  v.  Fargo, 
7  N.>  D.  667,  42  L.  R.  A.  656,  76  N.  W.  250,  where  legislature  imposed 
expense  of  street  assessment  upon  abutting  land;  St.  Benedict's  Abbey 
v.  Marion  County,  50  Or.  417,  93  Pac.  234,  holding  action  of  legislature 
in  delegating  assessing  power  to  commission  will  not  be  disturbed; 
Heavner  v.  City  of  Elkins,  69  W.  Va.  258,  Ann.  Oas.  1913A,  653,  52 
L.  E.  A.  (N.  S.)  1036,  71  S.  E.  186,  holding  property  owner  is  not  en- 
titled to  notice  on  assessment  of  damages. 

Law  providing  for  notice  of  assessment  for  public  Improvement,  and 
bearing,  affords  due  process. 

Approved  in  United  States  v.  Honolulu  Plantation  Co.,  122  Fed.  586, 
58  C.  C.  A.  279,  holding  issue  of  fact  as  '  "  value  of  land  in  proceed- 
ings by  United  States  to  condemn  same  in  Hawaii  is  triable  by  jury; 
Denver  v.  Londoner,  33  Colo.  91, 112,  80  Pac.  119, 126,  notice  of  the  time 
and  place  where  objections  to  assessment  may  be  heard,  not  necessary; 
Hoertz  v.  Jefferson  Southern  Pond  Drainage  Co.,  119  Ky.  833,  84  S.  W. 
1143,  notice  by  publication  and  posting  sufficient;  Stark  v.  Boston,  180 
Mass.  295,  62  N.  E.  375,  upholding  Stats.  1899,  §  3,  providing  that  per- 
sons aggrieved  at  assessment  on  property  may  apply  to  street  commis- 
sioners for  abatement  of  part;  Durkee  v.  City  of  Barre,  81  Vt.  539,  71 
Atl.  821,  holding  twelve  days'  notice  must  be  given  on  assessments; 
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Carstens  &  Earles  v.  Seattle,  84  Wash.  98,  Ann.  Oaa.  1917A,  1070, 146 
Pac.  386,  holding  constructive  service  of  notice  satisfies  statute. 

Distinguished    in    dissenting    opinion  in  French  v.  Barber  Asphalt  • 
Paving  Co.,  181  U.  S.  368,  360,  46  L.  Ed.  896,  896,  21  Sup.  Ct.  638, 
majority  holding  apportionment  of  entire  cost  of  street  improvement 
upon  abutting  lots  according  to  frontage  and  without  hearing  does  not 
deny  due  process. 

» 

*        Constitution  doe*  not  require  appraisal  by  Jury.    Commission  may  con- 
tain any  number. 

Approved  in  Backus  v.  Port  Street  etc.  Depot  Co.,  169  U.  S.  569, 
42  L.  Ed.  869,  18  Sup.  Ct.  460,  and  Commissioners  v.  Bonner,  153  N.  C. 
69,  68  S.  E.  972,  both  following  rule ;  United  States  v.  Beaty,  198  Fed. 
288,  holding  award  may  be  made  by  commissioners;  Brown  v.  Macfar- 
land,  19  App.  D.  C.  631,  holding  if  verdict  of  jury  of  seven  is  unsatis- 
factory, jury  of  twelve  may  be  summoned. 

Distinguished  in  Beatty  v.  United  States,  203  Fed.  623,  122  C.  C.  A 
16,  holding  appraisement  of  damages  must  be  made  by  jury. 

Right  to  trial  by  jury  in  eminent  domain  proceeding.    Note,  18 
Ann.  Gas.  680. 

Legislature  may  leave  determination  of  damages  and  benefits  to  dif- 
ferent commissions. 

Approved  in  Bemis  v.  Guirl  Drainage  Co.,  182  Ind.  66,  106  N.  E.  503, 
holding  benefits  and  damages  may  be  determined  by  same  tribunal; 
Erickson  v.  Cass  Co.,  11  N.  D.  505,  507,  92  N.  W.  847,  848,  upholding 
section  31,  chapter  51,  Laws  1895,  authorizing  county  commissioners  to 
issue  bonds  to  defray  expenses  of  procuring  right  of  way  and  construct- 
ing drain. 

Distinguished  in  Archer  v.  Board  of  Levee  Inspectors,  128  Fed.  127, 
holding  unconstitutional,  under  Arkansas  Constitution,  requiring  assess- 
ment of  damages  by  jury  of  twelve,  act  of  1883  providing  for  assess- 
ments of  damages  by  jury  of  six. 

Damages  need  not  be  paid  before  actual  taking  of  land. 

Approved  in  JTown  of  Hingham  v.  United  States,  161  Fed.  299,  15 
Ann.  Gas.  105,  88  C.  C.  A.  341,  holding  owner  not  entitled  to  interest 
pending  proceedings;  United  States  v.  Dickson,  127  Fed.  775,  holding 
United  States  is  not  subject  to  payment  of  costs  to  land  owner  on 
dismissal  of  proceedings  to  -condemn  land  before  acceptance  of  such 
land ;  Benedict  v.  New  York,  98  Fed.  792,  39  C.  C.  A.  290,  holding  time 
of  filing  map  is  not  time  of  taking  property  for  purpose  of  appraise- 
ment ;  Shultz  v.  Ritterbusch,  38  Okl.  494,  134  Pac.  967,  holding  interest 
may  be  allowed  on  assessments;  Oregon  etc.  R.  Co.  v.  Jones,  29  Utah, 
156,  80  Pac.  735,  denying  interest  on  money  until  land  actually  taken. 

Act  of  1893,  concerning  condemnation  of  land  for  highways  in  Dis- 
trict of  Columbia,  is  valid. 


1119  THE  J.  P.  DONALDSON.  167  U.  S.  599-606 

Approved  in  Parsons  v.  District  of  Columbia,  170  U.  S.  52,  56,  42 
L.  Ed.  946,  947,  18  Sup.  Ct.  524,  525,  congressional  power  of  taxation 
is  exclusive  in  District  of  Columbia;  Briscoe  v.  Macfarland,  32  App. 
D.  C.  170,  upholding  act  of  Congress  providing  for  extension  of  Rhode 
Island  Avenue. 

Effect  of  partial  invalidity  of  statute.    Note,  Ann.  Gas.  1916D,  58. 

Right  to  interest  as  part  of  compensation  in  eminent  domain.    Note, 
15  Ann.  Gas.  110. 

Interest  on  unliquidated  damages.    Note,  28  L.  R.  A.  (N.  8.)  54. 

Miscellaneous.  Cited  in  Seekatz  v.  Medina  Valley  Irr.  Co.,  241  U.  S. 
647,  60  L.  Ed.  1219,  36  Sup.  Ct.  451,  dismissing  for  want  of  jurisdiction ; 
Downes  v.  Bidwell,  182  U.  S.  293,  362,  45  L.  Ed.  1109,  1135,  21  Sup. 
Ct.  789,  holding  provisions  of  Constitution  which  are  applicable  were 
in  force  in  Porto  Rico;  In  re  Westlake  Avenue,  40  Wash.  148,  82  Pac. 
280,  sustaining  law  allowing  appeal  to  courts  from  decision  of  commis- 
sioners on  assessment  for  street  improvement;  dissenting  opinion  in 
Workman  v.  New  York,  179  U.  S.  583,  46  L.  Ed.  329,  21  Sup.  Ct.  223, 
majority  holding  city  liable  by  maritime  law  for  injury  caused  by  col- 
lision with  fireboat  due  to  negligence  of  crew  thereof. 

167  U.  8.  509-606,  42  L.  Ed.  292,  17  Sup.  Ok  961,  THE  J.  P.  DONAU>SON. 
Tugmaster  is  bound  to  use  due  care  for  safety  of  tows. 

Approved  in  The  John  G.  Stevens,  170  U.  S.  126,  42  L.  Ed.  974,  18 
Sup.  Ct.  549,  following  rule;  The  Britannia,  148  Fed.  497,  tug  liable 
for  having  only  one  hawser  and  that  unsuitable;  The  Naos,  144  Fed. 
296,  charterer  agreeing  to  furnish  towage  liable  for  tug's  negligence; 
Winslow  v.  Thompson,  134  Fed.  549,  67  C.  C.  A.  470,  tug  must  ascertain 
condition  of  channels,  and  report  special  hazard  to  tow;  The  Temple 
Emery,  122  Fed.  182,  holding  tug  must  use  degree  of  care  reasonably 
required  under  circumstances;  In  re  Moran,  120  Fed.  564,  566,  567, 
holding  tug  not  liable  for  breaking  of  hawser  due  to  extraordinary 
sea  and  wind ;  The  Kalkaska,  107  Fed.  962,  47  C.  C.  A.  100,  holding  tug 
stranding  several  miles  out  of  course  without  having  taken  soundings, 
in  consequence  of  which  tows  were  lost,  must  show  excuse  for  deviation. 

Distinguished  in  The  W.  G.  Mason,  131  Fed.  636,  where  two  tugs  un- 
dertook to  take  vessel  out  of  dock  through  well-known  channel,  and  she 
stranded,  tugs'  negligence  presumed. 

General  ship,  carrying  goods  for  hire,  is  common  carrier,  and  owners 
are  insurers. 

Approved  in  The  Kunkle  Bros.,  211  Fed.  543,  holding  one  alleging 
negligence  of  tug  has  burden  of  proving  same;  American  Towing  etc. 
Co.  v.  Baker- Whiteley  Coal  Co.,  117  Mdl  675,  Ann.  Gas.  1914A,  46,  84 
Atl.  185,  holding  tug  owner  should  only  exercise  reasonable  care  in  pro- 
viding proper  hawser. 
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Tug,  not  tow,  Is  liable  for  collision  of  latter  by  mismanagement  of 
former. 

Approved  in  The  Coastwise,  233  Fed.  4,  holding  tug  liable  for  travel- 
ing too  close  inshore;  The  Marie  Palmer,  191  Fed.  86,  holding  tug 
negligent  in  stranding  on  well-known  shoal ;  Soci^te  Des  Voiliers  Fran- 
cais  v.  Oregon  etc.  Nav.  Co.,  178  Fed.  328,  holding  master  of  tog  negli- 
gent in  attempting  to  pass  through  mass  of  drift-wood. 

Law  of  general  average  applies  only  where  volnntary  sacrifice  of  part 
Is  made  for  benefit  of  residue. 

Approved  in  The  Lassell,  193  Fed.  641,  holding  suit  in  rem  may  be 
maintained  for  lightering  services  rendered  stranded  vessel. 

Requisites  to  ship  owner's  right  to  average  contribution.    Note,  24 
E.  R.  G.  426. 

Miscellaneous.  Cited  in  Gentry  v.  Singleton,  128  Fed.  682,  63  C.  C.  A. 
231,  holding  employee  of  partnership  receiving  share  of  profits  for  ser- 
vices is  not  a  partner. 

167  U.  S.  606-624,  42  1*  Ed.  296,  17  Sup.  Ct  930,  THE  GKLTOE. 

Admiralty  jurisdiction  to  enforce  lien  for  repairs  in  home  port,  under 
State  law,  is  exclusive. 

Approved  in  American  Trust  Co.  v.  W.  &  A.  Fletcher  Co.,  173  Fed. 
475,  97  C.  C.  A.  477,  applying  principle ;  Rounds  v.  Cloverport  Foundry 
&  Mach.  Co.,  237  U.  S.  306,  307,  59  L.  Ed.  968,  35  Sup.  Ct  596,  holding 
where  attachment  of  vessel  is  merely  to  secure  judgment,  admiralty  has 
no  jurisdiction ;  The  Robert  W.  Parsons,  191  U.  S.  24,  37,  48  L.  Ed.  73, 
24  Sup.  Ct.  9,  15,  holding  proceedings  in  rem  to  enforce  lien  for  repairs 
on  vessel  navigating  Erie  canal  are  within  exclusive  admiralty  juris- 
diction ;  Corn  Products  Refining  Co.  v.  Weigle,  221  Fed.  996,  holding 
State  court  cannot  decide  whether  goods  were  misbranded  under  Food 
and  Drugs  Act ;  The  Atlantic  City,  220  Fed.  284,  Ann.  Gas.  1915D,  50, 
136  C.  C.  A.  297,  holding  copy  of  contract  must  be  attached  to  lien; 
Schuede  v.  Zenith  S.  S.  Co.,  216  Fed.  568,  holding  maritime  law  governs 
suit  brought  by  seaman  for  injury ;  The  St.  Daviti,  209  Fed.  986,  holding 
cause  of  action  in  personam  against  owner  and  one  in  rem  against  vessel 
for  injury  to  stevedore  may  be  joined  in  same  suit ;  Murray  v.  Pacific 
Coast  S.  S.  Co.,  207  Fed.  692,  holding  action  by  longshoreman  to  re- 
cover for  injury  is  not  within  admiralty  jurisdiction ;  The  George  W. 
Elder,  206  Fed.  270,  124  C.  C.  A.  332,  holding  vessel  submerged  for 
year  and  half  did  not  lose  her  identity  as  vessel ;  Aurora  Shipping  Co. 
v.  Boyce,  191  Fed.  963,  112  C.  C.  A.  372,  holding  legislature  has  no 
authority  to  invest  State  courts  with  jurisdiction  in  rem  over  vessels; 
The  Pearl,  189  Fed.  541,  holding  one  furnishing  gas  engine  is  entitled 
to  lien ;  The  Colfax,  179  Fed.  976,  holding  lien  attaches  for  supplies 
furnished  dredger;  Mack  S.  S.  Co.  v.  Thompson,  176  Fed.  502,  100 
C.  C.  A.  57,  holding  contract  for  towage  is  enforceable  in  admiralty; 
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The  George  W.  Elder,  159  Fed.  1009,  holding  lien  attaches  for  furnish- 
ing dockage  to  vessel;  The  Jefferson,  158  Fed.  361,  holding  lien  for 
salvage  does  not  attach  for  extinguishing  fire  on  ship  in  dry  dock;  The 
Rockaway,  156  Fed.  693,  696,  holding  lien  attaches  where  repairs  were 
ordered  by  authorized  agent  of  owner;  The  Vigilant,  151  Fed.  752,  81 
C.  C.  A.  371,  holding  lien  exists  against  vessel  for  materials  furnished ; 
The  Energia,  124  Fed.  846,  holding  admiralty  will  enforce  provisions  of 
Bellinger's  Washington  Code,  §§  5953,  5954,  giving  lien  on  vessels  for 
nonperformance  of  charter  for  carriage  to  or  from  State  ports;  The 
Underwriter,  119  Fed.  757,  holding  no  lien  exists  for  coal  obtained 
by  master  where  charter-party  provided  that  charterer  should  furnish 
coal  and  that  master  should  act  under  his  orders;  The  Robert  Dollar, 
115  Fed.  224,  holding  .Washington  statute  making  person  having  charge 
of  alteration  or  repair  of  vessel  agent  of  owner  to  contract  debts  applies 
to  foreign  vessels;  The  Falls  of  Kelties,  114  Fed.  358,  holding  admiralty 
court  cannot  refuse  jurisdiction  of  suit  by  American  citizen  against 
British  ship  under  shipping  articles;  The  John  S.  Parsons,  110  Fed. 
995,  holding  no  lien  can  be  enforced  in  rem  in  admiralty  for  repairs 
and  necessaries  unless  given  by  local  statute;  The  Iris,  100  Fed.  105, 
106,  111,  112,  113,  40  C.  C.  A.  301,  holding  under  Pub.  Stats.  Mass. 
giving  lien  on  vessel  for  labor  or  repairs  understanding  that  credit  was 
given  to  vessel  is  unnecessary;  The  Iris,  88  Fed.  908,  to  acquire  lien 
statute  must  be  strictly  complied  with  and  credit  given  vessel*;  Pacific 
Coast  S.  S.  Co.  v.  Bancroft- Whitney  Co.,  94  Fed.  189,  36  C.  C.  A.  135, 
State  statute  of  limitations  does  not  apply  to  damage  suit  under  mari- 
time law;  The  John  G.  Stevens,  170  U.  S.  117,  42  L.  Ed.  971,  18  Sup. 
Ct.  546,  lien  for  negligence,  causing  collision,  has  priority  over  lien  for 
supplies;  The  Sappho,  94  Fed.  551,  36  C.  C.  A.  395  (reversing  89  Fed. 
373),  lien  exists  for  repair  materials  furnished  on  ship's  credit  in  South 
Carolina  port ;  Russel  v.  Myers  Excursion  etc  Co.,  73  N.  J.  Eq.  194,  67 
Atl.  1017,  applying  rule  in  enforcing  lien  for  coal  furnished;  In  re 
Walker,  215  N.  Y.  531,  Ann.  Oas.  1916B,  87,  109  N.  E.  605,  holding 
employee  injured  on  vessel  lying  alongside  pier  may  recover  in  admiralty 
or  under  Compensation  Act. 

Distinguished  in  Keithley  v.  North  Pac.  S.  S.  Co.,  232  Fed.  256,  hold- 
ing suit  for  tort  may  be  prosecuted  in  State  court;  Fredericks  v.  Jas. 
Rees  &  Sons  Co.,- 135  Fed.  731,  68  C.  C.  A.  368,  refusing  to  enforce 
lien  against  dredge-boat  without  motive  power;  Knapp,  Stout  &  Co.  v. 
McCaffrey,  177  U.  S.  642,  44  L.  Ed.  924,  20  Sup.  Ct.  826,  holding  bill  to 
enforce  lien  for  towage  by  foreclosing  lien  on  raft  of  lumber  is  suit 
in  personam  to  enforce  common-law  remedy  which  may  be  brought  in 
State  court;  Olsen  v.  Birch,  133  Cal.  484,  65  Pac.  1033,  holding  action 
against  owner  for  services  rendered  on  vessel  in  which  owner  is  per- 
sonally served  and  personal  judgment  demanded  is  suit  in  personam; 
dissenting  opinion  in  The  Robert  W.  Parsons,  191  U.  S.  54,  48  L.  Ed.  73, 
XVTL—  71 
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24  Sap.  Ct.  21,  majority  holding  admiralty  has  exclusive  jurisdiction 
of  proceedings  in  rem  to  enforce  lien  for  repairs  furnished  vessel  navi- 
gating Erie  canal. 

Admiralty  jurisdiction  of  contracts.    Note,  66  L.  R.  A.  222. 

Miscellaneous.  Cited  in  Graham  v.  Oregon  etc.  Co.,  134  Fed.  464,  con- 
tract between  railroad  and  steamship  company  to  divide  through  rates 
not  maritime;  Merriman  v.  Currier,  191  Mass.  137,  77  N.  E.  709,  enforc- 
ing materialman's  lien  on  vessel. 

167  U.  S.  624-632,  42  L.  Ed.  802,  17  Sup.  Ok  927,  PECK  v.  HEUBIGE. 

Judgment  cannot  he  affirmed  on  ground  not  taken  at  trial,  to  prejudice 
of  plaintiff  in  error. 

Approved  in  Todd  v.  United  States,  221  Fed.  208,  136  C.  C.  A.  615, 
holding  error  in  admitting  evidence  against  accused  is  presumptively 
prejudicial;  Pettine  v.  Territory  of  New  Mexico,  201  Fed.  492,  119 
C.  C.  A.  581,  holding  record  showed  that  denial  of  new  trial  was  pre- 
judicial to  accused ;  Stewart  v.  Brune,  179  Fed.  353,  102  C.  C.  A  534, 
holding  prejudicial  error  exists  when  counsel  asks  improper  questions; 
Mutual  etc.  Life  Ins.  Co.  v.  Heidel,  161  Fed.  539,  88  C.  C.  A.  477,  holding 
fact  that  evidence  erroneously  rejected  would  have  been  futile  does  not 
show  its  rejection  was  not  prejudicial ;  Armour  &  Co.  v.  Russell,  144  Fed. 
616,  6  L.'  R.  A.  (N.  S.)  602,  75  C.  C.  A.  416,  National  Biscuit  Co.  v. 
Nolan,  138  Fed.  9,  70  C.  C.  A.  436,  and  Union  Pac.  R.  Co.  v.  Field, 
137  Fed.  19,  69  C.  C.  A.  536,  all  holding  to  prevent  reversal  it  must 
appear  beyond  doubt  that  error  was  not  prejudicial ;  Plattner  Imp.  Co. 
v.  International  Har.  Co.,  133  Fed.  380,  66  C.  C.  A.  438,  no  defense 
to  rejection  of  competent  evidence  that  all  evidence  requisite  to  prove 
issue  was  not  presented;  United  States  v.  Gentry,  119  Fed.  76,  55 
C.  C.  A.  658,  holding  presumption  is  that  error  was  prejudicial  and  it 
cannot  be  disregarded  unless  shown  to  be  nonprejudicial;  Currier  v. 
Dartmouth  College,  117  Fed.  47,  54  C.  C.  A.  430,  holding  on  writ  of 
error  defendant  may  support  verdict  directed  for  him  upon  any  ground 
presented  in  motion  for  direction  regardless  of  grounds  of  court; 
Choctaw,  O.  &  G.  R.  R.  Co.  v.  Holloway,  114  Fed.  465,  52  C.  C.  A  260, 
holding  erroneous  instruction  that  master  was  bound  to  furnish  reason- 
ably safe  appliances  and  place  to  work,  since  reasonable  care  in  furnish- 
ing such  is  sufficient ;  dissenting  opinion  in  Gillespie  v.  Collier,  224  Fed. 
302,  139  C.  C.  A.  534,  majority  holding  discretion  of  court  in  admitting 
expert  testimony  will  not  be  reviewed;  dissenting  opinion  in  Horn  v. 
United  States,  182  Fed.  744,  105  C.  C.  A.  163,  majority  holding  party 
not  enitled  to  reversal  on  account  of  plain  misstatement  of  facts;  dis- 
senting opinion  in  Alaska-Treadwell  Gold  Min.  Co.  v.  Cheney,  162  Fed. 
600,  89  C.  C.  A.  351,  majority  holding  admission  of  inaccurate  drawings 
is  not  error;  dissenting  opinion  in  Aetna  Indemnity  Co.  v.  J.  R-  Crowe 
Coal  &  Min.  Co.,  154  Fed.  565,  567,  83  C.  C.  A.  431,  majority  holding 
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where  judgment  was  rendered  in  favor  of  right  party  case  will  not  be 
reversed  because  court  proceeded  on  erroneous  theory ;  dissenting  opinion 
in  Chicago  House  Wrecking  Co.  v.  Borney,  117  Fed.  81,  54  C.  C.  A.  458, 
majority  sustaining  as  a  whole  charge  as  to  measure  of  damage  by 
plaintiff  permanently  injured  in  service  of  wrecking  company;  dissent- 
ing opinion  in  Choctaw  etc.  R.  R.  Co.  v.  Tennessee,  116  Fed.  30,  53 
C.  C.  A.  497,  majority  sustaining  instruction  that  master  should  furnish 
■reasonably  safe  appliances  where  court  also  subsequently  properly  qual- 
ified such  instruction;  dissenting  opinion  in  Heer  v.  Warren-Scharf 
Asphalt  Paving  Co.,  118  Wis.  68,  94  N.  W.  792,  majority  sustaining 
instruction  as  to  loss  of  profits  which  was  correct  in  the  abstract  where 
no  qualification  thereof  was  requested. 

Distinguished  in  Bank  of  Havelock  v.  Western  Union  Tel.  Co.,  141  Fed. 
527,  5  Ann.  Gas.  515,  4  L.  R.  A.  (N.  S.)  181,  72  C.  C.  A.  580,  verdict 
directed  on  wrong  ground  may  be  upheld  where  record  contains  all  the 
evidence. 

Attorneys  agreement  to  prosecute  suit  to  recover  land  in  which  he  has 
no  interest,  for  share  in  recovery,  is  void  in  District  of  Oolumbial 

Approved  in  Roller  v.  Murray,  107  Va.  531,  538,  59  S.  E.  422,  425, 
applying  principle;  Warder  v.  Newburg,  40  App.  D.  C.  388,  refusing  to 
uphold  deed  executed  to  trustee  for  purpose  of  perfecting  title;  Mud 
Valley  Oil  &  Gas  Co.  v.  Hitchcock,  40  Ind.  App.  110,  81  N.  E.  113,  hold- 
ing party  cannot  agree  to  sue  to  quiet  title  to  land  in  consideration  of 
obtaining  interest  in  land;  In  re  Aldrich,  86  Vt.  534,  86  Atl.  802,  holding 
agreement  to  accept  one-half  recovery  is  not  void  where  attorney  does 
not  advance  costs;  Seward  v.  Camp  Mfg.  Co.,  112  Va.  487,  71  S.  E.  617, 
holding  devisees  cannot  make  conveyance  of  land  conveyed  to  them 
without  authority. 

Distinguished  in  Merchants'  Protective  Assn.  v.  Jacobscn,  22  Idaho, 
641,  127  Pac.  317,  holding  assignment  of  claim  with  agreement  that  as- 
signee is  to  hold  one-half  amount  collected  is  not  against  public  policy. 

Champertous  agreement  to  prosecute  as  defense.    Note,  19  Ann. 
Gas.  518. 

Validity  of  agreement  for  compensation  between  attorney  and  client. 
Note,  1  Ann.  Gas.  300. 

Trust  deed  showing  champertous  agreement  on  face  is  void,  notwith- 
standing joinder  of  stranger  as  cotrustee. 

Approved  in  General  Film  Co.  v.  Sampliner,  232  Fed.  99,  holding  de- 
fense of  champerty  need  not  be  pleaded;  Casserleigh  v.  Wood,  119  Fed. 
314,  56  C.  C.  A.  212,  holding  equity  will  not  enforce  agreement  to  furnish 
evidence  to  establish  defendant's  interest  as  heir  and  to  pay  all  cost  in 
consideration  of  two-thirds  of  property  recovered. 

Distinguished  in  Boyle  v.  Boyle,  116  Fed.  764,  holding  agreement 
for  contingent  fee  gives  no  equitable  lien  upon  land  subject  to  such 
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agreement;  Muller  v.  Kelly,  116  Fed.  546,  upholding  attorney's  contrae'. 
for  contingent  fee  where  not  champertous  and  where  client  agreed  to 
pay  costs,  and  did  pay  same. 

Right  of  third  persons  to  take  advantage  of  champerty.    Note,  35 
L.  R.  A.  (N.  S.)  516. 

Right  of  grantee  of  land  held  in  adverse  possession  to  sue  to  re- 
cover same  from  adverse  holder.    Note,  Ann.  Gas.  1915D,  527. 

Effect  of  conveyance  of  land  held  adversely.    Note,  35  L.  ft.  A. 
(N.  S.)  432. 

Miscellaneous.  Cited  in  Chesapeake  Beach  Ry.  Co.  v.  Washington  etc. 
R.  R.  Co.,  199  U.  S.  252,  50  L.  Ed.  178,  26  Sup.  Ct.  25,  conveyance  by 
disseisee  valid  in  District  of  Columbia;  Scott  v.  Herrell,  27  App.  D.  C. 
397,  allowing  hearsay  evidence  on  question  of  pedigree;  Chesapeake 
Beach  Ry.  Co.  v.  Washington  etc.  Ry.  Co.,  23  App.  D.  C.  596,  holding 
ancient  English  statutes  prohibiting  conveyances  of  land  held  adversely 
are  obsolete. 

167  U.  8.   633-646,  42  L.  Ed.  306,  17  Sup.  Ot.  986,  INTERSTATE  COM- 
MISSION v.  DETROIT  ETC.  ST.  CO. 

Interstate  Commerce  Act,  section  4,  contemplates  only  transportation 
by  rail,  and  not  from  station  to  residence. 

Approved  in  Mitchell  Coal  etc.  Co.  v.  Pennsylvania  R.  R.  Co.,  230  U.  S. 
262,  57  L.  Ed.  1478,  33  Sup.  Ct.  916,  holding  coal  company  doing  its  own 
hauling  from  mine  to  station  may  be  allowed  rebate;  New  York  v. 
Kuight,  192  U.  S.  28,  48  L.  Ed.  325,  24  Sup.  Ct.  203  (affirming  171  N.  Y. 
360,  64  N.  E.  154),  sustaining  imposition  of  franchise  tax  under  New 
York  laws  upon  independent  cab  service  maintained  by  Pennsylvania 
railroad  at  New  York  terminal;  Shepard  v.  Northern  Pac.  Ry.  Co.,  184 
Fed.  795,  upholding  right  of  State  to  regulate  intrastate  rates;  United 
States  v.  Colorado  etc.  R.  Co.,  157  Fed.  331,  IS  Ann,  Gas.  893, 15  L.  R.  A. 
(N.  S.)  167,  85  C.  C.  A.  27,  holding  Safety  Appliance  Act  applies  to 
railroads  operating  wholly  within  State ;  United  States  v.  Seaboard  Ry- 
Co.,  82  Fed.  565,  act  applies  to  State  road  participating  in  interstate 
shipment  at  through  rate ;  Bradbury  v.  Chicago  'etc.  Ry.  Co.,  149  Iowa, 
56,  40  L.  R.  A.  (N.  S.)  684,  128  N.  W.  3,  allowing  suit  in  State  coun 
under  Federal  Liability  Act;  State  ex  rel.  Railroad  Com.  v.  Adams 
Express  Co.,  171  Ind.  144,  19  L.  R.  A.  (N.  S.)  93,  85  N.  E.  339,  holding 
express  company  failing  to  make  delivery  to  residence  is  subject  to 
penalty;  State  v.  Atchison  etc.  Ry.  Co.,  176  Mo.  715,  75  S.  W.  781, 
holding  quo  warranto  will  not  lie  to  prevent  railroads  from  imposing 
reconsignmenfr  charge  for  delivery  of  cars  upon  switch  designated  by 
consignee. 

Distinguished  in  Chicago  etc.  Ry.  Co.  v.  United  States,  162  Fed.  840, 
90  C.  C.  A.  211,  holding  evil  intent  is  not  necessary  to  constitute  offense 
of  giving  rebates. 
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Carrier's   right   to  discriminate   as  to   special  or  unusual  service. 
Note,  12  L.  R.  A.  (N.  S.)  510. 

Bailroad'8  failure  to  publish  well-known  fact  that  free  cartage  is 
allowed  does  not  violate  section  6. 

Approved  in  Lehigh  Valley  R.  Co.  v.  United  States,  188  Fed.  885, 
110  C.  C.  A.  513,  holding  railroad  cannot  depart  from  demurrage  charges 
as  fixed  by  its  schedules;  Gfamble-Robinson  Com.  Co.  v.  Chicago  etc.  Ry. 
Co.,  168  Fed.  165,  16  Ann.  Cas.  613,  21  L.  R.  A.  (N.  S.)  982,  94  C.  C.  A. 
217,  holding  railroad  may  require  prepayment  of  charges;  Central  of 
Georgia  Ry.  Co.  v.  Patterson,  6  Ala.  500,  60  South.  467,  holding  carrier 
cannot  allow  free  storage  to  one  shipper. 

Miscellaneous.  Cited  in  Interstate  Commerce  Commission  v.  Chicago 
etc.  Ry.  Co.,  141  Fed.  1015. 

167  U.  S.  646-659,  42  L.  Ed.  310,  17  Sup.  Ot.  957,  SHAPLEIGH  v.  SAN 
ANGELO. 

Municipality's  corporate  existence  cannot  be  collaterally  attacked  if 
acquiesced  in  by  legislature. 

Approved  in  Tulare  Irrigation  District  v.  Shepard,  185  U.  S.  13,  15, 
46  L.  Ed.  779,  780,  22  Sup.  Ct.  536,  holding  defective  organization  of 
irrigation  district  under  California  Irrigation  Act  of  1887  cannot  be 
set  up  to  defeat  bonds  thereof  held  by  bona  fide  purchasers;  Morgan's 
Louisiana  etc.  R.  etc.  Co.  v.  White,  136  La.  1080,  68  South.  132,  holding 
legality  of  municipal  corporation  cannot  be  questioned  in  suit  to  enjoin 
tax ;  Town  of  Readsboro  v.  Town  of  Woodford,  76  Vt.  378,  57  Atl.  963, 
where  town  has  existed  under  charter  for  more  than  one  hundred  years, 
validity  of  charter  cannot  be  collaterally  attacked. 

Distinguished  in  Gastonia  Cotton  Mfg.  Co.  v.  Wells  Co.,  128  Fed.  374, 
63  C.  C.  A.  Ill,  holding  corporation  which  never  fulfilled  charter  re- 
quirements of  subscribing  and  paying  in  two  thousand  dollars  acquired 
no  legal  existence  to  enable  it  to  sue  as  citizen  of  chartering  State. 

Where  charter  is  abrogated  and  new  city  formed  of  same  inhabitants, 
property  and  liabilities  pass. 

Approved  in  Board  Co.  Commrs.  of  Greer  Co.  v.  Clarke  &  Courts,  12 
Okl.  219,  70  Pac.  213,  reaffirming  rule ;  Vilas  v.  Manila,  220  U.  S.  361,  362, 
55  L.  Ed.  497,  31  Sup.  Ct.  416,  holding  present  city  of  Manila  is  liable 
on  debts  incurred  prior  to  cession  of  Philippine  Islands. 

Distinguished  in  Wichman  v.  Placerville,  147  Cal.  164,  81  Pac.  538, 
where  power  to  create  bond  issue  in  question  was  not  conferred  on  new 
municipality. 

Municipality's  diaincorporation  by  legal  proceedings  and  re-organization 
does  not  avoid  its  contracts. 

Approved  in  Graham  v.  Folsom,  200  U.  S.  254,  50  L.  Ed.  469,  26  Sup. 
Ct.  245,  power  to  alter  or  destroy  municipalities  may  not  be  used  to 
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impair  obligation  of  their  contracts;  Denver  v.  Mercantile  Trust  Co., 
201  Fed.  807,  120  C.  C.  A.  100,  holding  act  creating  city  and  county 
of  Denver  from  City  of  Denver  did  not  abrogate  railroad  franchise; 
Ringling  v.  Hempstead,  193  Fed.  600,  113  C.  C.  A.  464,  holding  act 
providing  for  disincorporate  without  payment  of  liabilities  is  void; 
Gamble  v.  Rural  etc.  School  Dist.,  146  Fed.  119,  120,  76  C.  C.  A  539, 
entertaining  equitable  suit  to  compel  school  districts  to  pay  bonds  of  dis- 
trict from  which  formed;  Miller  v.  Penis  Irr.  District,  99  Fed.  150, 
holding  judgment  of  ouster  against  irrigation  district  for  irregularities 
in  organization  does  not  affect  bonds  issued  previous  thereto;  Chalstran 
v.  Board  of  Education,  244  111.  478,  91  N.  E.  716;  upholding  right  of 
municipality  to  discontinue  township  high  school;  Higginson  v.  Turner, 
171  Mass.  592,  51  N.  E.  173,  holding  city  of  Boston  trustee  of  money 
bequeathed  to  its  inhabitants ;  Black  v.  Fishburne,  84  S.  C.  455, 19  Ann. 
Gas.  1104,  66  S.  E.  682,  holding  municipality  could  issue  bonds  maturing 
beyond  their  corporate  life ;  Erwin  v.  State,  116  Tenn.  92,  83  S.  W.  79, 
holding  incorporation  of  town  made  it  subject  to  law  forbidding  sale  of 
liquor  within  four  miles  of  schoolhouse ;  Ranken  v.  McCallum,  25  Tex.  86, 
87,  60  S.  W.  976,  977,  holding  municipal  corporation  succeeding  another 
which  was  abolished  by  judicial  decree  and  embracing  same  territory  is 
liable  on  drainage  bonds  issued  by  predecessor;  Gilkney  v.  How,  105 
Wis.  47,  81  N.  W.  123,  holding  towns  from  which  territory  was  taken  for 
new  town  which  issued  taxes  before  it  was  declared  illegally  organized 
are  liable  for  orders  issued  by  such  town. 

Validity  of  bonds  issued  for  term  longer  than  life  of  municipality. 
Note,  19  Ann.  Caa.  1106. 

State  act  conditioning  assumption  of  old  corporation's  debts  upon  pop- 
ular vote  is  void. 

Approved  in  Lampasas  v.  Talcott,  94  Fed.  467,  36  C.  C.  A.  318,  up- 
holding bonds  issued  by  city  illegally  reorganized  while  special  charter 
still  existed ;  Peninsular  Lead  etc.  Works  v.  Union  Oil  etc.  Co.,  100  Wis. 
495,  69  Am,  St.  Rep.  939,  42  L.  R.  A.  333,  76  N.  W.  361,  annulling  law 
validating  debtor's  assignments  made  within  ten  days  of  attachment  as 
applied  to  existing  attachments. 

Debts  contracted  by  municipal  corporation  merely  irregularly  organ- 
ized are  merely  voidable. 

Approved  in  Kardo  Co.  v.  Adams,  231  Fed.  963,  968,  holding  de  facto 
corporation  has  right  to  sue  and  be  sued;  George  D.  Barnard  &  Co.  v. 
Board  of  Commrs.  of  Polk  County,  98  Minn.  291,  6L.B.A  (N.  S.)  791, 
108  N.  W.  295,  holding  where  new  county  has  been^  illegally  created, 
original  county  does  not  assume  debts  of  de  facto  organization;  School 
Dist.  No.  21  v.  Board  of  Commrs.  of  Fremont  County,  15  Wyo.  86,  11 
Ann.  Cas.  1058,  86  Pac.  26,  holding  legality  of  formation  of  school 
district  cannot  be  questioned  in  suit  to  enjoin  payment  of  taxes  to 
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treasurer  of  district;  Herring  v.  Modesto  Irr.  Dist.,  95  Fed.  719,  irriga- 
tion district  incorporated  under  statute  held  constitutional  cannot  be 
collaterally  attacked;  Oquawka  v.  Graves,  82  Fed.  573,  27  C.  C.  A.  327, 
arguendo. 

Miscellaneous.  Cited  in  Heath  v.  Hazelip,  159  Ky.  561, 167  S.  W.  908, 
holding  statute  changing  period  of  limitation  must  allow  reasonable  time 
on  existing  claims;  Bremen  Min.  etc.  Co.  v.  Bremen,  13  N.  M.  120,  79 
Pac.  809!  refusing  to  allow  redemption  after  foreclosure  of  deed  of 
trust, 

167  U.  8.  669-664,  42  L.  Ed.  315,  17  Sup.  Ct  925,  ST.  JOSEPH  ETC.  B.  R. 
CO.  v.  STEELE. 

Mere  allegation,  of  Federal  question,  unless  real,  will  not  give  Supreme 
Court  Jurisdiction. 

Approved  in  Montana  Catholic  Missions  v.  Missoula  Co.,  200  U.  S.  130, 
50  L.  Ed.  403,  26  Sup.  Ct.  197,  holding  claimed  exemption  from  taxation 
too  lacking  in  merit  to  confer  Federal  jurisdiction;  Bankers'  Mutual 
Casualty  Co.  v.  Minneapolis  etc.  Ry.  Co.,  192  U.  S.  384,  48  L.  Ed.  484, 
24  Sup.  Ct.  329,  holding  suit  based  on  general  law  against  railroad  for 
loss  of  mail  package  does  not  arise  under  Federal  law  so  as  to  deprive 
Circuit  Court  of  Appeals  decision  of  finality;  Sawyer  v.  Piper,  189 
U.  S.  157,  47  L.  Ed.  759,  23  Sup.  Ct.  634,  holding  Supreme  Court  has 
no  jurisdiction  of  writ  of  error  to  State  court  where  claim  was  made 
that  Federal  right  would  be  denied  unless  supplementary  answer  were 
allowed;  New  Orleans  Water- Works  Co.  v.  Louisiana,  185  U.  S.  345, 
46  L.  Ed.  941,  22  Sup.  Ct.  694,  holding  no  Federal  question  is  involved 
in  forfeiture  of  corporation  charter  by  decree  of  State  court  in  quo 
warranto  proceedings;  San  Joaquin  etc.  Irr.  Co.  v.  Stanislaus  Co.,  90 
Fed.  520,  where  Federal  question  appears  diverse  citizenship  is  un- 
necessary. 

Distinguished  in  Swofford  v.  Temple  ton,  185  TJ.  S.  493,  46  L.  Ed.  1008, 
22  Sup.  Ct.  786,  holding  action  for  damages  against  State  election 
officers  for  preventing  plaintiff  from  voting  at  congressional  election  in- 
volves inherently  Federal  question;  Mathew  v.  Wabash  Ry.  Co.,  115  Mo. 
App.  480,  81  S.  W.  648,  sustaining  Federal  jurisdiction  where  defendant 
claimed  that  injury  was  due  to  increased  peril  to  passenger  from  Federal 
safety  appliance  law. 

Bailroad  operating  in  several  States  Is  not,  jurisdictioiiaUy,  citizen  of 
each. 

Approved  in  Louisville  etc.  Ry.  Co.  v.  Louisville  Trust  Co.,  174  U.  S. 
563,  43  L.  Ed.  1087,  19  Sup.  Ct.  821 ;  Caesar  v.  Capell,  83  Fed.  426,  Hoi- 
lingsworth  v.  Southern  Ry.  Co.,  86  Fed.  357,  and  Taylor  v.  Illinois  Cent. 
R.  R.  Co.,  89  Fed.  122,  reincorporation  in  adopting  State  (Joes  not  affect 
jurisdictional  citizenship;  Ashley  v.  Quintard,  90  Fed.  87,  shares  of  non- 
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resident  in  nonresident  corporation  cannot  be  garnished  upon  service  of 
resident  agent;  dissenting  opinion  in  Calvert  v.  Southern  Ry.  Co.,  64 
S.  C.  155,  41  S.  E.  969,  majority  holding  Virginia  corporation  becoming 
domestic  in  South  Carolina  remains  nonresident  of  latter  State  for 
Federal  jurisdiction. 

Jurisdiction  of  foreign  corporations.    Note,  85  Am.  St.  Rep.  919. 
167  U.  S.  664T-673,  42  L.  Ed.  317,  17  Sup.  Ct  919,  UNITED  STATES  ?. 


Act  of  1886  did  not  repeal  act  of  1884,  aa  to  commissioners'  expendi- 
tures, other  than  for  clerks. 

Approved  in  United  States  v.  Swiggett,  83  Fed.  104,  27  C.  C.  A.  465, 
where  implied  contract  for  reimbursement  of  rent  for  land  office  was 
held  to  exist. 

167  U.  a  673-681,  42  L.  Ed.  320,  17  Sup.  Ot  922,  HEDRICK  V.  ATCHISON 
ETC.  R.  R.  OO. 

Supreme  Court  is  concluded  by  findings  by  trial  court  and  State  Su- 
preme Court. 

Approved  in  Clipper  Min.  Co.  v.  Eli  Min.  etc.  Co.,  194  U.  S.  222,  48 
L.  Ed.  948,  24  Sup.  Ct.  632,  and  Atchison  etc.  R.  R.  Co.  v.  Matthews, 
174  U.  S.  97,  43  L.  Ed.  910,  19  Sup.  Ct.  610,  both  following  rule;  Kauf- 
man v.  Tredway,  195  U.  S.  273,  49  L.  Ed.  191,  25  Sup.  Ct.  33,  finding  of 
jury  as  to  alleged  preference  binds  Supreme  Court;  Jenkins  v.  Neff, 
186  U.  S.  235,  46  L.  Ed.  1142,  22  Sup.  Ct.  907,  holding  State  court's 
findings  of  fact  are  conclusive  upon  Supreme  Court  on  writ  of  error: 
Bement  v.  National  Harrow  Co.,  186  U.  S.  83,  46  L.  Ed.  1066,  22  Sup. 
Ct.  752,  holding  Supreme  Court  is  bound  by  findings  of  fact  made  in 
State  court  in  suit  in  equity  as  well  as  in  action  at  law ;  Western  Union 
Tel.  Co.  v.  Call  Publishing  Co.,  181  U.  S.  103,  46  L.  Ed.  771,  21  Sup. 
Ct.  565,  holding  questions  of  fact  settled  in  State  courts  are  not  re- 
viewable in  Supreme  Court;  Gardner  v.  Bonestell,  180  U.  S.  370,  45 
L.  Ed.  677,  21  Sup.  Ct.  402,  holding  determination  of  Land  Department 
against  claim  that  land  lies  within  Mexican  grant  and  that  plaintiff 
was  bona  fide  purchaser  is  conclusive. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  R.  A.  577. 

Entry  of  bounty  warrant  against  wrong  range  will  not  affect  title  of 
locator  on  land  really  intended. 

Approved  in  United  States  v.  Wesely,  189  Fed.  278,  applying  prin- 
ciple; Cosmos  Exploration  Co.  v.  Gray  Eagle  Oil  Co.,  112  Fed.  11,  61 
L.  R.  A.  230,  50  C.  C.  A.  79,  holding  right  to  patent  once  vested  is 
treated  by  government  as  equivalent  to  patent  issued,  and  patent  when 
issued  relates  back;  dissenting  opinion  in  Northern  Pacific  Ry.  Co.  v. 
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Wass,  219  U.  S.  432,  55  L.  Ed.  282,  31  Sup.  Ct.  321,  majority  holding 
lands  within  indemnity  limits  of  Northern  Pacific  Railroad  Company 
could  not  be  claimed. 

167  XT.  8.  681-688,  42  I*.  Ed,  323,  17  Sap.  Ct.  954,  MAOKLALL  ▼.  WILI*- 
OUGHBY. 

Agreement  fox  fees  equal  to  fifty  per  cent  of  recovery,  at  least  five 
thousand  dollars,  construed. 

Approved  in  Sullivan  v.  Tobin,  42  App.  D.  C.  433!  holding  attorney's 
lien  attaches  at  time  of  compromise  of  claim. 

167  U.  S.  688-708,  42  L.  Ed.  926,  17  Sup.  Ct  961,  MAOGREAL  ▼.  TAYLOR. 

Infant's  right  to  disaffirm  contract  is  not  conditioned  on  return  of  con- 
sideration disposed  of  or  consumed. 

Approved  in  Alfrey  v.  Colbert,  168  Fed.  235,  93  C.  C.  A.  517,  and 
Neilson  v.  International  Textbook  Co.,  106  Me.  107,  20  Ann.  Cas.  591, 
75  Atl.  331,  both  applying  principle;  In  re  Huntenberg,  153  Fed.  769, 
holding  infant  only  required  to  return  consideration  in  his  possession; 
Gannon  v.  Manning,  42  App.  D.  C.  209,  holding  where  infant  is  in  pos- 
session to  restore  consideration,  equity  will  compel  him  to  do  so;  Lake 
v.  Perry,  95  Miss.  567,  49  South.  572,  holding  where  minor  deceives  as 
to  his  age,  he  cannot  seek  redress  in  courts;  Coody  v.  Coody,  39  Okl. 
727,  L.  R.  A.  1915E,  465,  136  Pac.  757,  applying  rule  to  disaffirmance 
of  conveyance  made  by  Cherokee  Indian;  Grissom  v.  Beidleman,  35  Okl. 
351,  Ann.  Oas.  1914D,  599,  44  L.  R.  A.  (N.  S.)  411,  129  Pac.  857,  holding 
infant  may  repudiate  contract  for  attorney's  fees;  Blakemore  v.  John- 
son, 24  Okl.  554,  103  Pac.  558,  and  Gill  v.  Haggerty,  32  Okl.  412,  122 
Pac.  643,  both  applying  rule  to  disaffirmance  of  conveyance  made  by 
Creek  Indian;  Turney  v.  Mobile  etc.  R.  Co.,  127  Tenn.  677,  156  S.  W. 
1086,  and  Arizona  Eastern  R.  R.  Co.  v.  Carillo,  17  Ariz.  122,  149  Pac. 
316,  both  holding  infant  disaffirming  settlement  of  claim  for  personal 
injuries  is  not  required  to  return  money;  Bullock  v.  Sprowls,  93  Tex. 
193,  54  S.  W.  663,  holding  infant  on  disaffirming  his  deed  need  not 
return  consideration  received  where  such  has  been  squandered. 

Distinguished  in  Berry  v.  Stigall,  253  Mo.  698,  Ann.  Oas.  19150,  118, 
50  L.  R.  A.  (N.  S.)  489,  162  S.  W.  128,  refusing  to  allow  infant  to  dis- 
affirm mortgage  without  return  of  money. 

One  loaning  money  to  Infant  to  satisfy  lien  is  subrogated  to  lienor's 
position  on  disaffirmance. 

Approved  in  Taylor  v.  MaeGreal,  15  App.  D.  C.  34,  holding  mortgagee 
paying  off  liens  on  property  is  entitled  to  interest  on  such  payments. 

Distinguished  in  Burton  v.  Anthony,  46  Or.  52,  68  L.  R.  A.  826,  79  Pac. 
187,  refusing  relief  to  one  advancing  money  for  redemption  of  infant's 
realty. 
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Right  of  subrogation  of  one  advancing  money  to  pay  off  lien  or 
encumbrance  on  security  which  proves  defective.  Note,  5LR.A. 
(N.  S.)  842. 

ImX ant's  disclaimer  of  contract  divests  him  of  all  right  to  fruits  thereof. 

Approved  in  United  States  Investment  Corp.  v.  Ulrickson,  84  Minn.  20, 

86  N.  W.  616,  holding  infant  disclaiming  contract  to  satisfy  mortgages 

on  land  conveyed  to  him  by  his  father  cannot  retain  the  land  freed 

from  mortgage. 

167  U.  8.  703-722,  42  L.  Ed.  333,  17  Sop.  Ot  946,  MENOTTI  v.  DILLON. 

Railroad  grant  embraces  no  lands  to  which  lawful  claim  has  attached 
before  location. 

Approved  in  Burke  v.  Southern  Pacific  R.  R.  Co.,  234  TJ.  S.  680,  58 
L.  Ed.  1544;  34  Sup.  Ct.  907,  holding  issuance  of  patent  to  railroad  pre- 
sumes that  land  was  agricultural;  Nelson  v.  Northern  Pac.  Ry.  Co.,  188 
U.  S.  118,  47  L.  Ed.  410,  23  Sup.  Ct.  305,  holding  settler  in  good  faith 
on  land  within  exterior  limits  of  grant  to  railroad,  after  withdrawal 
order  but  before  definite  location,  will  be  protected;  United  States  v. 
Oregon  etc.  R.  R.  Co.,  176  U.  S.  43,  46,  44  L.  Ed.  364,  366,  20  Sup. 
Ct.  266,  267,  holding  Northern  Pacific  grant  of  1864  was  in  nature  of 
float  and  attached  to  no  lands  appropriated  before  filing  map  of  definite 
location;  Northern  Lumber  Co.  v.  O'Brien,  139  Fed.  620,  71  C.  C.  A 
598,  railroad  grant  passes  only  lands  public  at  time  of  grant;  Northern 
Pac.  R.  R.  Co.  v.  Soderberg,  104  Fed.  429,  43  C.  C.  A.  620,  holding  term 
"mineral  land"  in  act  of  1864,  excepting  such  lands  from  grant,  was 
subject  to  enlargement  before  definite  location  to  include  granite  lands; 
Wenberg  v.  Gibbs  Township,  31  N.  D.  51,  153  N.  W.  441,  holding  land 
granted  to  Northern  Pacific  did  not  affect  land  granted  for  highway  pur- 
poses; George  v.  Riddle,  94  Fed.  693,  upholding  settler's  claim  based 
on  occupation  prior  to  definite  location  of  railroad;  dissenting  opinion 
in  Northern  Pac.  Ry.  Co.  v.  McCormick,  94  Fed.  945,  36  C.  C.  A.  560, 
arguendo. 

Order  withdrawing  lands  for  railroad  purposes  does  not  affect  con- 
gressional control  thereof. 

Approved  in  Sjoli  v.  Dreschel,  199  U.  S.  566,  50  L.  Ed.  312,  26  Sup. 
Ct.  154,  title  to  lands  within  indemnity  limits  passes  only  upon  secre- 
tary's approval  of  list ;  dissenting  opinion  in  Nelson  v.  Northern  Pac.  Ry. 
Co.,  188  U.  S.  143,  151,  47  L.  Ed.  420,  423,  23  Sup.  Ct.  315,  318,  majority 
holding  bona  fide  settler  on  indemnity  lands  of  railroad  grant  of  1864, 
after  withdrawal  order  but  before  definite  location,  will  be  protected, 
and  reversing  Northern  Pac.  Ry.  v.  Nelson,  22  Wash.  532,  61  Pac.  707, 
holding  withdrawal  of  public  lands  included  in  exterior  limits  of  railroad 
grant  was  withdrawal  from  homestead  claims;  dissenting  opinion  in 
Northern  Pac.  Ry.  Co.  v.  McCormick,  94  Fed.  945,  946,  36  C.  C.  A.  560, 
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majority  upholding  settler's  claim  based  on  occupation  prior  to  definite 
location  of  railroad. 

167  U.  S.  723-744,  42  L.  Ed.  340,  17  Sup.  Ot.  937,  DE  GUYBB  v.  BANNING. 

Patent  issued  under  confirmation  is  conclusive  on  government  and 
claimant  until  cancelled. 

Approved  in  United  States  v.  Peralta,  99  Fed.  630,  holding"  patent 
covering  Spanish  and  Mexican  grant  is  conclusive  of  location  of  land 
covered  thereby ;  Brown  v.  Parker,  127  Mich.  393,  86  N.  W.  990,  holding 
Federal  survey  bounding  swampy  land  adjacent  to  Lake  Erie  by  meander 
line  is  conclusive  that  such  land  is  not  part  of  lake  bed. 

"Third  persons,"  within  act  of  1851,  not  bound  by  patent  based  on 
land  commissioner's  decision  include  only  those  holding  title  superior  to 
government. 

Approved  in  Harvey  v.  Barker,  126  Cal.  276,  58  Pac.  697,  patent  con-  % 
eludes  Indian  claims  to  right  of  occupancy. 

167  U.  S.  745,  42  L.  Ed.  1209,  17  Sup.  Ot.  996,  MBRRITT  v.  BOWDOIN 
COLLEGE. 

Cited  in  Reed  v.  Stanly,  89  Fed.  434,  17  Sup.  Ct.  996,  Blythe  Co. 
v.  Hinckley,  111  Fed.  838,  49  C.  C.  A.  647,  and  Reed  v.  Stanley,  97 
Fed.  522,  524,  525,  38  C.  C.  A.  331. 


167  U.  S.  746,  42  L.  Ed.  1210,  17  Sup.  Ct  991,  BLYTHE  v.  HINCKLEY. 

Cited  in  Blythe  v.  Hinckley,  84  Fed.  255,  and  Blythe  Co.  v.  Bankers' 
Investment  Co.,  147  Cal.  89,  81  Pac.  284. 


NOTES 

ON  THE 

UNITED  STATES  REPORTS. 


168  UNITED  STATES, 


168  U.  8.  1-66,  42  L.  Ed.  355,  IS  Sup.  Ot.  18,  SOUTHERN'  PAC.  R.  R.  CO. 
v.  UNITED  STATES. 

Question  distinctly  in  issue  and  determined  in  competent  court  cannot 
be  disputed  by  parties  or  privies. 

Approved  in  Elk  Garden  Co.  v.  T.  W.  Thayer  Co.,  206  Fed.  216,  and 
Stevens  v.  Wadleigh,  6  Ariz.  359,  57  Pac.  625,  and  Woodworth  v.  Town 
of  Hennessey,  32  Okl.  276,  122  Pac.  227,  all  following  rule;  Frank  v. 
Mangum,  237  U.  S.  334,  59  L.  Ed.  988,  35  Sup.  Ct.  582,  holding  Federal 
*  Supreme  Court  will  follow  State  Supreme  Court's  ruling  regarding  dis- 
orders occurring  in  trial  court;  Hartford  Life  Ins.  Co.  v.  lbs,  237  U.  S. 
673,  L.  R.  A.  1916A,  765,  59  L.  Ed.  1170,  35  Sup.  Ct.  692,  holding  court 
must  given  due  effect  to  judgment  of  sister  State  construing  insurance 
policy;  Johannessen  v.  United  States,  225  U.  S.  238,  56  L.  Ed.  1070, 
32  Sup.  Ct.  613,  holding  certificate  of  naturalization  may  be  canceled 
for  fraud  in  its  procurement ;.  United  States  v.  Southern  Pacific  R.  R. 
Co.,  223  U.  S.  569,  571,  572,  56  L.  Ed.  555,  556,  32  Sup.  Ct.  326,  holding 
determination  of  claims  of  Southern  Pacific  in  suit  to  quiet  title  under 
Bianch  Line  Act  did  not  bar  claim  to  indemnity  lands  within  grant 
made  to  Atlantic  &  Pacific  Railroad  Company;  Northern  Pacific  Ry.  Co. 
v.  Slaght,  205  U.  S.  131,  51  L.  Ed.  741,  27  Sup.  Ct.  442,  holding  adverse 
decree  in  suit  by  railroad  to  establish  trust  in  lands  is  conclusive  on 
successor  of  railroad;  Nalle  v.  Oyster,  36  App.  D.  C.  40,  and  Nalle  v. 
Oyster,  230  U.  S.  181,  57  L.  E<L  1445,  33  Sup.  Ct.  1043,  both  holding 
judgment  in  favor  of  board  of  education  in  mandamus  suit  to  compel 
reinstatement  of  teacher  is  conclusive  as  to  their  liability  in  suit  for 
libel ;  Fayerweather  v.  Ritch,  195  U.  S.  301,  49  L.  Ed.  211,  25  Sup.  Ct. 
58,  where  validity  of  release  necessary  question,  judgment  final  though 
judge  testifies  he  did  not  consider  it;  Deposit  Bank  v.  Frankfort,  191 
U.  S.  514,  48  L.  Ed.  276,  24  Sup.  Ct.  155,  holding  Federal  decree  enjoin- 
ing collection  of  taxes  resting  on  effect  of  inferior  State  court  decision 
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as  res  judicata  is  binding,  although  State  Supreme  Court  changes  State 
rule ;  Baker  v.  Cummings,  181  U.  S.  124,  45  L.  Ed.  780,  21  Sup.  Ct.  581, 
holding  general  dismissal  on  merits  of  bill  for  accounting  prevents  use 
of  such  bill  as  setoff  in  action  at  law  between  same  parties ;  Mitchell  v. 
First  Nat.  Bank,  180  U.  S.  480,  45  L.  Bdi  6S1,  21  Sup.  Ct.  421,  holding 
denial  by  State  court  of  bank's  claim  against  insolvent's  estate  pre- 
cludes bank  from  proceeding  in  Federal  court  on  same  claim;  Werlein 
v.  New  Orleans,  177  U./  S.  396,  397,  44  L.  Ed.  820,  20  Sup.  Ct.  685, 
holding  claim  that  land  held  by  city  for  public  use  cannot  be  sold  on 
execution  is  defeated  by  decision  refusing  to  enjoin  sale  on  ground  of 
illegality ;  In  re  Hartman,  232  Fed.  800,  holding  denial  of  certificate  of 
naturalization  is  an  adjudication ;  McCulloch  v.  Davenport  Saving  Bank, 
226  Fed.  312,  holding  referee's  decision  that  creditor  received  void- 
able preference  is  conclusive  on  parties;  Frescoln  v.  Puget  Sound  etc. 
Power  Co.,  225  Fed.  443,  holding  denial  of  recovery  in  action  for  per- 
sonal injuries  is  bar  to  action  by  widow  for  wrongful  death;  Landon 
v.  Clark,  221  Fed.  847,  137  C.  C.  A.  399,  holding  in  suit  to  enjoin  tres- 
pass on  pond,  court  cannot  find  as  to  plaintiff's  boundaries;  United 
States  v.  Ness,  217  Fed.  171,  upholding  conclusiveness  of  certificate  of 
naturalization ;  Swift  v.  McFarland,  215  Fed.  456,  holding  judgment  of 
State  court  construing  contract  is  conclusive  on  Federal  court ;  Gilchrist 
Co.  v.  Erie  Specialty  Co.,  215  Fed.  743,  holding  decision  in  suit  between 
two  patentees  is  conclusive  as  to  them  in  suit  involving  same  facts; 
Union  Cent.  Life  Ins.  Co.  v.  Drake,  214  Fed.  542,  131  C.  C.  A.  82, 
holding  decree  of  dismissal  of  suit  as  to  one  of  three  liens  will  not 
bar  suit  on  others ;  United  States  v.  Naldrett,  214  Fed.  896,  and  Grider 
v.  Groff,  202  Fed.  689,  121  C.  C.  A.  95,  both  holding  previous  judgment 
is  not  conclusive  as  to  matters  not  litigated  or  decided;  Fitch  v.  Stan- 
ton Tp.,  190  Fed.  314,  315,  111  C.  C.  A.  210,  and  Hickman  v.  Town  of 
Fletcher,  195  Fed.  912,  115  C.  C.  A.  595,  both  holding  judgment  uphold- 
ing validity  of  coupons  on  bonds  is  conclusive  on  coupons  subsequently 
maturing;  Southern  Pac.  Ry.  Co.  v.  United  States,  186  Fed.  742,  743, 
108  C.  C.  A.  607,  holding  decree  finding  lands  were  erroneously  patented 
is  no  bar  to  suit  to  recover  proceeds  from  sale  of  such  lands ;  Worrell  v. 
Whitney,  185  Fed.  1003,  holding  dismissal  of  suit  on  merits  is  con- 
clusive on  parties ;  The  Kaiser  Wiihelm  Der  Grosse,  175  Fed.  218,  hold- 
ing decree. of  English  court  of  admiralty  determining  liability  of  collid- 
ing vessel  is  conclusive  on  United  States  courts;  The  J.  R.  Langdon, 
163  Fed.  478,  90  C.  C.  A.  18,  holding  libelants  could  not  maintain  suit 
in  rem  against  vessel  where  they  had  previously  failed  to  establish  lien; 
Gunning  System  v.  City  of  Buffalo,  157  Fed.  251,  holding  decree  in 
suit  to  test  validity  of  ordinance  limiting  height  of  billboards  is  conclu- 
sive in  subsequent  suits ;  United  States  v.  Southern  Pac.  R.  Co.,  152  Fed. 
311,  312,  314,  upholding  right  of  Southern  Pacific  Company  to  select 
indemnity  lands  from  those  forfeited  by  Atlantic-Pacific  Railroad;  Cen- 
tral Indiana  Ry.  Co.  v.  Grantham,  143  Fed.  52,  74  C.  C.  A.  197,  where 
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ownership  of  railroad  right  of  way  through  farm  decided  in  favor  of 
farm  owner,  such  issue  cannot  be  relitigated  in  suit  to  assess  damages; 
Robinson  v.  American  Gar  etc.  Co.,  142  Fed.  172,  in  suit  for  infringing 
patent,  submitted  on  pleadings  consisting  of  bill  and  answer,  judgment 
sustaining  answer  conclusive  of  such  issue?  Kittel  v.  Trustees  Internal 
Improvement  Fund,  139  Fed.  956,  where  mortgage  covers  certificate  of 
trustees  promising  to  make  deeds  when  patents  received,  in  foreclosure, 
trustees  estopped  from  setting  up  lack  of  authority  to  make  certificate; 
Georgia  R.  &  Banking  Co.  v.  Wright,  132  Fed.  916,  decision  that  char- 
ter of  company  is  contract  precluding  levy  of  tax  by  State  bars  subse- 
quent action  to  recover  taxes  for  another  year  under  different  statutes; 
Allen  v.  City  of  Davenport,  132  Fed.  221,  65  C.  C.  A.  641,  decree  enjoin- 
ing assessment  of  property  owners  by  city  to  pay  for  street  work  is  bar 
to  subsequent  suit  by  city  to  recover  on  quantum  meruit;  Penfield  v. 
C.  &  A.  Potts  &  Co.,  126  Fed.  480,  61  C.  C.  A.  371,  holding  defendants 
in  several  infringement  suits  touching  same  patent  stipulating  with 
plaintiff  for  trial  of  test  case  are  with  plaintiff  concluded  by  judgment 
therein;  United  States  v.  Southern  Pac.  R.  R.  Co.,  117  Fed.  551,  552, 
holding  mortgagees  of  Southern  Pacific  company  have  no  greater  rights 
than  railroad  which  took  no  title  to  land  within  grant  to  Atlantic  and 
Pacific  company  of  1866 ;  Estill  County  v.  Embry,  112  Fed.  884,  885,  50 
C.  C.  A.  573,  holding  judgment  sustaining  validity  of  railroad  construc- 
tion bonds  in  suit  by  plaintiff's  assignor  is  conclusive  as  to  plaintiff's 
rights ;  Dady  v.  Georgia  etc.  Ry.  Co.,  112  Fed.  842,  holding  Federal  court 
will  not  grant  preliminary  injunction  where  court  of  concurrent  juris- 
diction has  full,  charge  of  controversy ;  Union  &  Planters'  Bank  v. 
Memphis,  111  Fed.  568,  49  C.  C.  A.  455,  holding  State  judgment  exempt- 
ing bank  from  taxation  which  by  State  practice  is  res  judicata  only 
as  to  taxes  involved  has  same  effect  in  Federal  courts;  Gorham  v. 
Broad  River  Tp.,  109  Fed.  776,  holding  judgment  that  township  bonds 
were  illegal  and  void  bars  purchaser  of  such  bonds  in  privity  with 
plaintiff  in  such  action  from  suing  on  coupons;  Stewart  v.  Village  of 
Ashtabula,  107  Fed.  864,  47  C.  C.  A.  21,  holding  decision  dismissing  peti- 
tion to  enjoin  city  from  preventing  restoration  of  tracks  and  denying 
relief  is  conclusive  as  to  plaintiff's  right  to  damages  for  removal ;  Norton 
v.  House  of  Mercy,  101  Fed.  385,  41  C.  C.  A.  396,  holding  Kentucky 
decision  that  New  York  charitable  corporation  could  not  take  under 
Kentucky  will  estops  latter  from  suing  in  other  States  on  questions 
decided;  United  States  v.  Southern  Pac.  R.  R.  Co.,  98  Fed.  32,  38,  40, 
38  C.  C.  A.  619,  holding  Atlantic  and  Pacific  railroad  took  title  to 
grant,  under  act  of  1866,  by  filing  map  of  definite  location  and  forfeited 
same  in  1886,  hence  Southern  Pacific  acquired  no  title;  In  re  Skinner, 
97  Fed.  191,  holding  State  court's  judgment  finding  conveyance  from 
husband  to  wife  was  in  fraud  of  creditors  is  "binding  on  bankrupt's 
petition  for  discharge ;  Brady  v.  Daly,  175  U.  S.  159,  44  L.  Ed.  114,  20 
Sup.  Ct.  66,  and  Stevens  v.  Wadleigh,  6  Ariz.  351,  57  Pac.  625,  follow- 
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ing  rule;  Stearns  v.  Lawrence,  83  Fed.  742,  28  €.  C.  A.  66,  finding  that 
president  purchased  notes  knowing  conditions  is  conclusive  in  action 
by  receiver  against  president;  Columb  v.  Webster  Mfg.  Co.,  84  Fed. 
594,  43  L.  R.  A.  197,  28  C.  C.  A.  225,  State  court's  judgment  on  merits 
in  action  for  injury  from  negligence  is  bar  to  action  in  Federal  court 
for  same  injury;  Bank  of  Commerce  v.  Louisville,  88  Fed.  405,  party 
stipulating  that  suit  shall  abide  result  of  test  case  may  claim  benefit 
of  estoppel  of  judgment  rendered  therein;  St.  Joseph  U.  Depot  Co.  v. 
Chicago  etc.  Ry,  Co.,  89  Fed.  651,  32  C.  C.  A.  284,  judgment  is  adjudi- 
cation upon  all  matters  of  law  and  fact  essential  to  support  it ;  National 
Folding-Box  etc.  Co.  v.  Dayton  Paper  Novelty  Co.,  95  Fed.  995,  in- 
fringer having  in  fact  assumed  defense  of  suit  against  its  vendee  is 
bound  by  decision  that  profits  arose  from  infringement ;  Tube  City  Min. 
etc.  Co.  v.  Otterson,  16  Ariz.  315,  146  Pac.  207,  holding  default  judg- 
ment is  conclusive"  against  collateral  attack ;  Edwards  v.  Wallace,  10S 
Ark.  577,  158  S.  W.  1074,  holding  action  of  court  disallowing  checks  as 
claims  bars  right  to  subsequent  suit  on  checks ;  National  Surety  Co.  v. 
Coates,  83  Ark.  547,  104  S.  W.  220,  holding  judgment  on  bond  is  con- 
clusive on  subsequent  action  thereunder;  Woman's  Christian  National 
Library  Assn.  v.  Fordyce,  79  Ark.  542,  7L.R.A  (N.  S.)  494,  86  S.  W. 
420,  holding  judgment  against  charitable  organization  does  not  conclude 
question  whether  property  is  subject  to  execution ;  Estate  of  Bell,  153 
Cal.  343,  95  Pac.  377,  holding  denial  of  credit  to  widow  for  family 
allowance  is  conclusive  on  her  right  to  same;  Wilson  v.  Southern 
Pacific  R.  Co.,  150  Cal.  732,  733,  89  Pac.  1089,  holding  decision  of 
Supreme  Court  will  be  followed  where  facts  practically  similar;  South- 
ern Pacific  Co.  v.  Lipman,  148  Cal.  488,  489,  83  Pac.  448,  on  trial  involv- 
ing right  of  railroad  to  land,  subsequent  decision  of  United  States 
Supreme  Court  declaring  railroad,  and  United  States  tenants  in  commou 
of  tract,  including  land  in  question,  is  final ;  Green  v.  Thornton,  130  Cal. 
485,  62  Pac.  751,  holding  judgment  in  ejectment  that  plaintiff  has  no 
title  is  res  ad  judicata  in  action  by  his  successor  against  same  defend- 
ant to  quiet  title;  San  Jose  Land  etc.  Co.  v.  San  Jose  Ranch  Co.,  129 
Cal.  678,  62  Pac.  271,  holding  Southern  Pacific  company  took  nothing 
by  grant  in  1871  of  lands  included  in  grant  to  Atlantic  and  Pacific  road 
in  1866;  Carmody  v.  Simpson-Sullivan  Co.,  44  App.  D.  C.  42,  43,  44, 
holding  record  in  previous  action  is  inadmissible  where  it  contains  none 
of  evidence ;  Horine  v.  Wende,  29  App.  D.  C.  423,  holding  principle  of 
estoppel  applicable  in  proceedings  in  patent  office ;  Blackford  v.  Wilder, 
28  App.  D.  C.  542,  applying  principle  in  interference  proceeding;  Cum- 
niings  v.  Baker,  16  App.  D.  C.  13,  holding  refusal  to  hear  cause  in  equity 
on  account  of  laches  will  not  bar  action  at  law;  Black  v.  Miller,  158 
Iowa,  299,  138  N.  W.  538,  holding  dismissal  of  claim  against  estate  as 
not  substantiated  by  evidence  is  conclusive  as  to  parties;  Weiser  v. 
Ross,  150  Iowa,  363,  130  N.  W.  391,  holding  one  assuming  liability  on 
notes  could  not  recover  from  co-obligor;  Rew  v.  Independent  School 
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Dist.,  125  Iowa,  35,  106  Am.  St.  Rep.  282,  98  N.  W.  804,  in  action  on 
bonds  of  school  district,  judgment  of  Federal  court  in  action  between 
parties  on  same  subject  is  binding;  Ruppin  v.  McLachlan,  122  Iowa, 
350,  98  N.  W.  156,  where  husband  leaves  property  to  wife  for  life, 
remainder  to  sister,  wife  brings  suit  to  quiet  title,  judgment  conclusive 
of  invalidity  of  devise  to  sister;  Garden  City  v.  Merchants  &  Farmers' 
Nat.  Bank,  65  Kan.  348,  93  Am.  St.  Rep.  286,  69  Pac.  326,  holding  final 
judgment  for  plaintiff  in  suit  on  coupons  of  bonds  is  res  judicata  in 
subsequent  suit  on  other  coupons  of  same  bonds;  -Stone  v.  Winn,  165 
Ky.  23,  24,  176  S.  W.  939,  holding  where  validity  of  bondb  has  been 
determined,  taxpayers  cannot  enjoin  levy  of  tax  to  pay  same;  Sodini 
v.  Sodini,  94  Minn.  303,  110  Am.  St.  Rep.  373,  102  N.  W.  861,  default 
judgment  in  divorce  not  open  to  collateral  attack  on  ground  that  certi- 
ficate of  service  shows  defendant  served  under  alias  name ;  Baumhoff  v.  St. 
Louis  etc.  R.  Co.,  205  Mo.  263,  104  S.  W.  9,  holding  one  recovering  judg- 
ment against  railroad  is  not  barred  from  later  Suing  to  compel  delivery 
of  stock;  E.  E.  Souther  Iron  Co.  v.  Woodruff  Realty  Co.,  175  Mo.  App. 
257,  158  S.  W.  72,  holding  recovery  of  employee  against  one  not  his 
employer  is  not  conclusive  on  real  employer;  Lowenthal  &  Meyers  v. 
Baca,  10  N.  M.  361,  62  Pac.  983,  holding  judgment  in  replevin  is  bar 
to  action  of  trespass  for  taking  of  same  property;  Cook  v.  Conners, 
215  N.  Y.  178,  Ann.  Oas.  1917A,  248,  L.  R.  A.  1916A,  1074,  109  N.  E. 
78,  holding  recovery  of  damages  for  printing  of  libel  in  morning  paper 
will  not  bar  suit  for  publication  of  same  libel  in  evening  paper;  Terri- 
tory v.  Hopkins,  9  Okl.  149,  59  Pac.  981,  judgment  of  court  determining 
validity  of  bonds  conclusive  on  that  point  in  action  to  determine  right 
to  refund  such  bonds;  Harris  v.  Mason,  120  Tenn.  677,  25  L.  R.  A. 
(N.  S.)  1011, 115  S.  W.  1148,  holding  where  suit  against  purchaser  under 
tax  sale  falls  through  failure  of  plaintiff  to  prove  title  in  himself,  same 
is  not  res  adjudicata  as  to  purchaser's  claim;  Hanrick  v.  Gurley,  93 
Tex.  480,  55  S.  W.  330,  holding  judgment  denying  right  to  recover 
land  on  ground  that  plaintiff  was  not  entitled  to  inherit  bars  plaintiff 
in  suit  for  other  land  claimed  by  inheritance;  West  Virginia  Nat.  Bank 
v.  Spencer,  71  W.  Va.  681,  77  S.  E.  270,  holding  where  property  owner 
fails  to  have  assessment  corrected  by  board  of  equalization,  he  is  barred 
.  of  right  in  equity;  Lee  v.  Smith,  54  W.  Va.  100,  46  S.  E.  356,  where 
action  commenced  in  one  county,  defendant  served  in  another,  judgment 
for  defendant  after  objection  to  jurisdiction  overruled,  bars  subsequent 
suit  on  same  cause  of  action ;  Biern  v.  Ray,  49  W.  Va.  135,  38  S.  E.  533, 
holding  decree  dismissing  bill  to  set  aside  deed  to  one  tract  of  land 
cannot  be  pleaded  as  res  judicata  in  suit  to  subject  another  tract  to 
satisfy  prior  judgment;  Davis  v.  Schmidt,  126  Wis.  468,  110  Am.  St% 
Rep.  988,  106  N.  W.  122,  where  same  defense  interposed,  judgment  for 
interest  on  note  binds  party  against  whom  rendered  in  action  on  note. 

Distinguished  in  Southern  Pac.  R.  R.  Co.  v.  United  States,  183  U.  S. 
521,  528.  46  L.  Ed.  809,  812,  22  Sup.  Ct.  155,  158,  160,  holding  decision 
XVII— 72 
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that  railroad  took  no  title  to  lands  in  conflicting  place  limits  of  grant 
to  it,  and  prior  grant  to  another  does  not  bar  claim  to  other  lands; 
Brown  v.  Fletcher,  182  Fed.  967,  105  C.  C.  A.  425,  holding  dismissal 
of  suit  for  want  of  prosecution  is  no  bar  to  second  suit ;  Messinger  v. 
Anderson,  171  Fed.  788,  789,  96  C.  C.  A.  445,  holding  Federal  court  will 
not  reverse  its  decision  regarding  construction  of  will  because  State 
court  subsequently  renders  contrary  decision;  Harrison  v.  Remington 
Paper  Co.,  140  Fed.  400,  5  Ann.  Oas.  314,  S  L.  R.  A.  (N.  S.)  954,  72 
C.  C.  A.  405,  action  under  Gen.  Stats.  1889,  §  1192,  regulating  stock- 
holder's liability  in  event  of  unsatisfied  judgment,  no  bar  to  suit  under 
sections  1200, 1204,  relating  to  suspension  of  corporation ;  Columbia  Ave. 
Sav.  Fund  etc.  Co.  v.  Dawson,  130  Fed.  165,  where  mortgagee  not  a  party 
to  suit,  judgment  declaring  void  contract  between  water  company  and 
city,  not  binding  on  mortgagee;  First  Nat.  Bank  v.  City  of  Covington, 
129  Fed.  794,  decision  in  suit  for  collection  of  taxes  of  one  year  not 
bar  to  suit  for  taxes  of  another  year;  Overby  v.  Gordon,  13  App.  D.  C. 
407,  414,  holding  where  residence  of  decedent  is  being  determined  in 
District  of  Columbia,  judgment  obtained  in  Georgia  court  is  not  admis- 
sible in  evidence ;  Adams  v.  Yazoo  etc.  R.  R.  Co.,  77  Miss.  265,  24  South. 
212,  decision  in  suit  concerning  taxes  of  one  year  is  not  res  adjudicata 
to  bar  suit  regarding  taxes  of  another  year;  State  v.  Broatch,  68  Neb. 
697,  110  Am.  St.  Rep.  485,  94  N.  W.  1019,  decision  as  to  rights  to  office 
of  respective  appointees  of  Governor  and  mayor  not  binding  on  subse- 
quent appointees  for  different  terms;  Eagle  Cliff  Fishing  Co.  v.  Mc- 
Gowan,  70  Or.  8,  137  Pac.  769,  holding  right  to  maintain  nets  for  salmon 
under  license  from  State  of  Washington  may  be  attacked  in  courts  of 
Oregon ;  Ingram  v.  Ingram,  75  Vt.  394,  56  Atl.  5,  holding  in  suit  by 
wife  for  support  a  finding  in  prior  divorce  suit  by  husband  that  wife 
was  not  guilty  of  willful  desertion  was  immaterial. 

Word  "designated"  in  Railroad  Land  Grant  Act  of  1866  means  "defi- 
nitely located." 

Approved  in  Southern  Pacific  R.  R.  Co.  v.  United  States,  228  U.  S. 
625,  628,  632,  57  L.  Ed.  995,  996,  997,  33  Sup.  Ct.  717,  holding  in  suit 
to  recover  proceeds  from  sale  of  land  erroneously  patented,  interest  is 
allowable  only  from  time  of  suit ;  Southern  Pac.  R.  Co.  v.  United  States, 
167  Fed.  516,  517,  93  C.  C.  A.  150,  and  Southern  Pacific  R.  R.  Co.  v. 
United  States,  223  U.  S.  564,  565,  56  L.  EdL  552,  32  Sup.  Ct.  325,  both 
holding  lands  forfeited  by  Atlantic  and  Pacific  Railroad  Company  were 
not  subject  to  selection  by  Southern  Pacific  Company;  Werlingv.  Ing*1" 
soli,  181  U.  S.  138,  45  L.  Ed.  786,  21  Sup.  Ct.  573,  holding  act  of  1&22' 
giving  use,  for  canal  purposes  only,  of  ninety-foot  strip  on  condition 
that  map  and  survey  be  made  within  three  years,  otherwise  to  revert, 
constituted  no  grant ;  United  States  v.  Oregon  etc.  R.  R.  Co.,  176  !'•  *>■ 
43,  44  L.  Ed.  364,  20  Sup.  Ct.  266,  holding  grant  of  1864  to  Northern 
Pacific  was  in  nature  of  "float"  until  definite  location  of  route;  Unite" 
States  v.  Southern  Pac.  R.  Co.,  167  Fed.  511,  512,  514,  93  C.  C.  A.  1#» 
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holding  lands  forfeited  by  Atlantic-Pacific  Railroad  were  subject  to 
selection  by  Southern  Pacific  Company;  United  States  v.  Southern  Pac. 
R.  Co.,  157  Fed.  99,  upholding  right  of  United  States  to  recover  pro- 
ceeds from  sale  of  lands  erroneously  patented;  United  States  v.  South- 
ern Pac.  R.  R.  Co.,  98  Fed.  33,  35,  36,  37,  38  C.  C.  A.  619,  holding 
Atlantic  and  Pacific  company  on  filing  map  in  1872  acquired  title  to  lands 
-within  grant  of  1866,  exclusive  of  Southern  Pacific,  and  forfeited  same 
to  United  States  by  act  of  1886;  Southern  Pac.  R.  Co.  v.  Arnold,  162 
Cal.  728,  729,  730,  731, 124  Pac.  831,  832,  holding  Southern  Pacific  Rail- 
road may  select  lands  forfeited  by  Atlantic-Pacific  railroad;  Wilson  v. 
Southern  Pac.  R.  R.  Co.,  135  Cal.  426,  67  Pac.  690,  holding  where  appli- 
cations for  patents,  under  grant  of  1871,  had  been  approved  company 
was  not  negligent  in  not  applying  for  patent  under  act  of  1866. 

Judgment  as  to  title  In  one  suit  is  conclusive  in  other,  where  source  is 
common. 

Approved  in  Radford  v.  Myers,  231  U.  S.  730,  58  L.  Ed.  457,  34  Sup. 
Ct.  249,  holding  judgment  upholding  assignment  made  by  son  is  not 
conclusive  on  separate  assignment  made  by  father;  Troxell  v.  Delaware 
etc.  R.  Co.,  185  Fed.  542,  and  Troxell  v.  Delaware  etc.  R.  R.  Co.,  227 
U.  S.  440,  57  L.  Ed.  590,  33  Sup.  Ct.  274,  both  holding  suit  by  widow 
to  recover  for  wrongful  death  under  State  law  is  no  bar  to  suit  under 
Federal  Liability  Act;  Lequatchie  etc.  Coal  etc.  Co.  v.  Tennessee  Coal 
etc.  Co.,  131  Tenn.  229,  174  S.  W.  1124,  holding  courts  will  follow  doc- 
trine of  stare  decisis  when  adjudicating  title  to  land ;  Grunert  v.  Spauld- 
ing,  104  Wis.  214,  78  N.  W.  616,  judgment  of  invalidity  of  tax  cer- 
tificate, in  prior  action,  binds  assignee  of  similar  certificate  on  same 
land;  United  States  v.  Southern  Pac.  R.  R.  Co.,  86  Fed.  963,  and  United 
States  v.  Southern  Pac.  R.  R.,  88  Fed.  835,  836,  arguendo. 

Pleading  need  not  be  amended  in  Federal  court  to  set  forth,  recovery 
relied  on  by  plaintiff. 

Approved  in  Goodno  v.  Hotchkiss,  230  Fed.  517,  allowing  replication 
to  answer  to  stand  when  answer  contained  prayer  for  affirmative  relief. 

Distinguished  in  United  States  v.  Bliss,  172  U.  S.  326,  43  L.  Ed.  465, 
19  Sup.  Ct.  218,  party  neither  pleading  nor  proving  what  has  been 
decided  in  former  suit  cannot  claim  res  adjudicata. 

Judgment,  if  admissible  in  evidence,  is  conclusive  of  matters  in  tame 
and  actually  decided.* 

Approved  in  T.  B.  Harms  v.  Stern,  229  Fed.  47,  holding  judgment  of 
State  court  may  be  introduced  without  pleading  it;  Atchison  etc.  Ry. 
Co.  v.  Nelson,  220  Fed.  56,  135  C.  C.  A.  621,  holding  judgment  against 
carrier  in  favor  of  husband  and  wife  is  conclusive  on  negligence  of 
carrier  in  suit  by  husband  for  medical  expenditures;  Gunnison  v.  Chi- 
cago etc.  Ry.  Co.,  117  Fed.  643,  holding  mortgagee  cannot  after  thirty 
years'  delay  maintain  suit  against  railroad  to  foreclose  same;  Aetna 
Life  Ins.  Co.  v.  Board  of  Commrs.  of  Hamilton  County,  117  Fed.  88, 
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54  C.  C.  A.  468,  holding  former  jndgment  based  on  general  finding  is 
conclusive  in  subsequent  action  on  different  cause  where  same  defenses 
are  interposed;  In  re  Lemmon  &  Gale  Co.,  112  Fed.  299,  50  C.  C.  A. 
247,  holding  order  of  bankruptcy  court  dismissing  trustee's  petition  is 
conclusive  on  proposition  that  property  was  not  that  of  bankrupt  until 
reversed;  United  States  v.  Eisenbeis,  112  Fed.  196,  50  C.  C.  A.  179, 
holding  final  judgment  of  State  court  when  offered  in  evidence  in  Fed- 
eral court  cannot  be  questioned  as  to  errors  not  affecting  jurisdiction; 
Bresnahan  v.  Tripp  Giant  Leveller  Co.,  99  Fed.  283,  39  C.  C.  A.  508, 
holding  defendants  on  rehearing  in  suit  for  infringement  of  patent  most 
show  newly  discovered  evidence  sufficiently  clear  to  overcome  prior  de- 
cision ;  Gray  v.  Linton,  38  Colo.  184,  88  Pac.  752,  holding  judgment  in 
favor  of  tenant  in  action  of  forcible  detainer  may  be  pleaded  by  tenant 
in  suit  for  damages ;  Wagenhurst  v.  Wineland,  22  App.  D.  C.  363,  hold- 
ing dismissal  must  be  as  to  merits  to  be  pleaded  as  res  ad  judicata; 
Dimon  v.  Ely,  28  N.  D.  431,  149  N.  W.  350,  holding  adjudication  in 
mandamus  proceeding  may  be  pleaded  as  res  adjudicata;  Pile  v.  Pile, 
134  Tenn.  377,  183  S.  W.  1006,  holding  decree  cannot  be  pleaded  as 
estoppel  unless  it  binds  party ;  Roller  v.  Murray,  71  W.  Va.  170,  Ann. 
Ga*.  1914B,  1139,  L.  R.  A.  1915F,  984,  76  S.  E.  176,  holding  res  adjudi- 
cata may  be  pleaded  in  bar  in  another  State ;  Grunert  v.  Spalding,  104 
Wis.  221,  78  N.  W.  613,  bar  of  judgment,  in  subsequent  litigation,  can- 
not be  destroyed  by  new  argument  or  evidence. 

Decree  cannot  be  reversed  by  party  not  appealing. 

Approved  in  United  States  v.  Southern  Pac.  R.  R.  Co.,  98  Fed.  46, 
47,  38  C.  C.  A.  637,  holding  purchasers  from  railroad  company  in  good 
faith  and  believing  they  would  obtain  title  are  protected  by  act  of 
March  3,  1887. 

Miscellaneous.  Cited  in  Southern  Pac.  R.  R.  v.  United  States,  189 
U.  S.  452,  47  L.  Ed.  900,  23  Sup.  Ct.  569,  holding  land  within  twenty- 
mile  limits  of  grant  to  Texas  Pacific  was  excepted  from  grant  to  South- 
ern Pacific,  and  after  forfeiture  by  former  cannot  be  claimed  by  latter 
as  indemnity  land;  Hanrick  v.  Gurley,  93  Tex.  479,  55  S.  W.  120,  grant- 
ing rehearing  for  further  argument  on  question  whether  prior  judgment 
as  to  right  of  inheritance  precludes  consideration  of  such  question  in 
another  suit  between  same  parties. 

168  U.   S.   66-86,   42  L   Ed.   383,    18  Sup.  Ct   4,   BEBGEBE  V.  UNITED 

STATES. 

Pasturing  on  public  lands  is  slight  evidence  of  possession. 
Approved  in  Hays  v.  United  States,  175  U.  S.  259,  4  L.  Ed.  166,  20 
Sup.  Ct.  84,  eight  years'  possession  was  insufficient  under  Mexican  l»*a 
or  treaty  of  Guadaloupe  Hidalgo  to  raise  presumption  of  title;  Mon- 
toya  v.  Unknown  Heirs  of  Vigil,  16  N.  M.  397,  120  Pac.  694,  holding 
possession  of  any  part  of  tract  extends  to  exterior  boundaries;  Jenkins 
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v.  Maxwell  Land  Grant  Co.,  15  N.  M.  288,  107  Pac.  740,  holding  evi- 
dence did  not  show  adverse  possession. 

Grant  of  larger  tract  than  asked  for  will  not  .he  confirmed  where  al- 
calde's report  of  delivery  of  judicial  possession  was  not  approved. 

Approved  in  United  States  v.  Elder,  177  U.  S.  121,  44  L.  Ed*  697, 
20  Sup.  Ct.  543,  holding  prefect  and  justice  of  peace  had  no  power  to 
grant  land,  and  where  not  ratified  by  Governor  their  acts  were  void. 

Failure  to  mention  tract  of  half  million  acres  Is  evidence  that  testa- 
tor  did  not  claim  it. 

Approved  in  Copper  Riv.  Min.  Co.  v.  McClellan,  2  Alaska,  156,  failure 
to  include  interest  in  mine  in  sworn  statement  of  assets  is  evidence  that 
plaintiff  is  not  owner  in  suit  to  recover  interest  from  alleged  trustee. 

Miscellaneous.  Cited  in  Chavez  v.  De  Bergere,  231  U.  S.  485,  58  L.  Ed. 
328,  34  Sup.  Ct.  144,  discussing  rights  of  vendees  of  certain  land  grants ; 
United  States  v.  Pendell,  185  U.  S.  197,  46  L.  Ed.  870,  22  Sup.  Ct.  627, 
holding  Supreme  Court  will  not  review  decision  of  Court  of  Private  Land 
Claims  as  to  sufficiency  of  possession  under  Spanish  land  grant. 

168  TJ.  S.  86-89,  42  Ii.  Ed.  390,  18  Sup.  Ot.  40,  A1ASKA  MIN.  CO.  V. 
WHELAN. 

Foreman,  not  manager  or  superintendent  of  any  department,  is  fellow- 
servant  of  men  under  him. 

Approved  in  Vilter  Mfg.  Co.  v.  Otte,  157  Fed.  231,  84  C.  C.  A.  673, 
and  Kinnear  Mfg.  Co.  v.  Carlisle,  152  Fed.  936,  82  C.  C.  A.  81,  both 
applying  principle;  Texas  etc.  Ry.  Co.  v.  Bourman,  212  U.  S.  541,  53 
L.  Ed.  644,  29  Sup.  Ct.  319,  holding  railway  engineer  and  section  fore- 
man fellow-servants ;  Pacific  Coast ,  Coal  Co.  v.  Brown,  214  Fed.  257, 
130  C.  C.  A.  625,  and  Pacific  Coast  Coal  Co.  v.  Brown,  211  Fed.  873, 
128  C.  C.  A.  247,  both  holding  fire  boss  fellow-servant  of  miner;  Wood 
v.  Potlatch  Lumber  Co.,  213  Fed.  593,  130  C.  C.  A.  171,  holding  those 
working  on  furnace  were  fellow-servants  although  doing  different  work; 
Moss  v.  Gulf  Compress  Co.,  202  Fed.  662,  121  C.  C.  A.  67,  holding  one 
sent  to  distant  place  to  take  charge  of  work  was  vice-principal;  Maine 
etc.  Granite  Corp.  v.  Hachey,  173  Fed.  787,  97  C.  C.  A.  508,  holding 
derrickman  and  mucker  in  mine  were  fellow-servants;  Portland  Gold 
Min.  Co.  v.  Duke,  164  Fed.  182,  90  C.  C.  A.  166,  holding  foreman  to  be 
fellow-servant;  National  Fireproofing  Co.  v.  Andrews,  158  Fed.  298,  85 
C.  C.  A.  526,  holding  "inside  foreman"  was  fellow-servant;  United  Zinc 
Companies  v.  Wright,  156  Fed.  573,  84  C.  C.  A.  337,  holding  ground 
foreman  was  fellow-servant  of  miners;  Safety  Insulated  Wire  &  Cable 
Co.  v.  Matthews,  151  Fed.  764,  81  C.  C.  A.  385,  holding  machine  oper- 
ators were  fellow-servants;  Baltimore  etc.  Ry.  Co.  v.  Brown,  146  Fed. 
28,  29,  76  C.  C.  A.  482,  railroad  not  liable  for  negligence  of  gang  boss 
in  failure  to  replace^  plank  between  car  and  platform  in  unloading  cars; 
Brown  v.  Baltimore  etc.  R.  Co.,  142  Fed.  911,  where  foreman  in  author- 
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ity  arranges  unsafe  place  to  work  and'  places  man  there  without  point- 
ing out  danger,  master  liable  for  resulting  injury ;  Phoenix  Bridge  Co.  v. 
Castleberry,  131  Fed.  180,  65  C.  C.  A.  481,  bridge  company  sending 
force  of  men  under  foreman  to  repair  bridge  not  liable  for  death  of 
employee  caused  by  falling  of  temporary  scaffold  where  proper  material 
furnished;  Weeks  v.  Scharer,  129  Fed.  335,  64  C.  C.  A.  11,  shift  boss 
with  power  to  temporarily  suspend  workmen  not  such  vice-principal  as 
to  charge  master  with  his  knowledge  of  incompetence  of  fellow-servant : 
Fournier  v.  Pike,  128  Fed.  994,  996,  holding  foreman  in  construction  of 
building,  allowing  men  to  do  work  in  dangerous  manner,  is  fellow- 
servant;  Pennsylvania  Co.  v.  Fishack,  123  Fed.  471,  59  C.  C.  A.  269, 
holding  yardmaster  in  charge  of  switch-yards,  but  subordinate  to  general 
yardmaster,  is  fellow-servant  of  switching  crew;  Davis  v.  Trade  Dollar 
Consol.  Min.  Co.,  117  Fed.  123,  54  C.  C.  A.  636,  holding  foreman  of 
shift  gang  is  fellow-servant  of  members  of  alternating  shifts;  Mc- 
Donald v.  Buckley,  109  Fed.  294,  48  C.  C.  A.  372,  holding  foreman  with 
power  to  hire  and  discharge  is,  while  directing  fall  of  pile-driver  ham- 
mer, a  fellow-servant  of  members  of  pile-driver  gang;  Lochbaum  v. 
Oregon  Ry.  &  Nav.  Co.,  104  Fed.  854,  44  £.  C.  A.  220,  holding  section 
foreman  with  power  to  hire  and  discharge,  but  under  superintendence 
of  division  roadmaster,  is  fellow-servant  of  members  of  section  gang; 
Stevens  v.  Chamberlin,  100  Fed.  381,  40  C.  C.  A.  421,  holding  machinist 
in  woolen  mill  making  repairs  when  directed  by  superintendent,  and  em- 
ployee called  by  machinist  to  assist  him,  are  fellow-servants ;  Briegal  v. 
Southern  Pac.  Co.,  98  Fed.  962,  39  C.  C.  A.  359,  holding  engineer  and 
fireman  oiling  turntable  at  engineer's  orders  are  fellow-servants;  The 
Picqua,  97  Fed.  651,  holding  longshoreman  and  foreman  of  stevedores 
are  fellow-servants;  Slavens  v.  Northern  Pacific  R.  R.  Co.,  97  Fed.  262, 
38  C.  C.  A.  151,  holding  conduuctor  of  delayed  train  and  section-men 
clearing  obstruction  from  track  under  his  direction  are  fellow-servants: 
Thomas  v.  Cincinnati  etc.  Ry.  Co.,  97  Fed.  249,  holding  railroad  yard- 
master  directing  trains,  empowered  to  hire  and  discharge,  but  subject  to 
orders  of  superintendent,  is  fellow-servant  of  switch-gang  foreman; 
Collins  v.  John  W.  Danforth  Co.,  36  App.  D.  C.  599,  holding  steam  fitter 
fellow-servant  of  one  erecting  scaffolding;  Cleveland  etc.  Ry.  Co.  v. 
Toland,  174  Ind.  417,  91  N.  E.  596,  holding  foreman  of  bridge  gang  was 
fellow-servant;  Farrar  v.  St.  Louis  etc.  R.  Co.,  149  Mo.  App.  199,  130 
S.  W.  377,  holding  foreman  to  be  fellow-servant;  Chandler  v.  St.  Louis 
etc.  R.  Co.,  127  Mo.  App.  38,  46,  106  S.  W.  554,  557,  holding  section 
foreman  fellow-servant  of  section-hands;  New  Omaha  Thomson-Hous- 
ton Electric  Light  Co.  v.  Baldwin,  62  Neb.  189,  87  N.  W.  31,  holding 
foreman  having  control  of  branch  of  electric  lighting  company's  work 
is  fellow-servant  of  lineman;  Galvin  v.  Pierce,  72  N.  H.  83,  54  Atl. 
1017,  where  servant's  injury  due  to  negligence  of  boss  in  operation  of 
hoist,  boss  was  fellow-servant  and  master  not  liable ;  Deserant  v.  Cerillos 
etc.  R.  R.,  9  N.  M.  499,  500,  55  Pac.  291,  holding  pit  boss  in  mine, 
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working  under  general  superintendent,  is  fellow-servant  of  other  em- 
ployees j  Vogel  v.  American  Bridge  Co.,  180  N.  Y.  379,  70  L.  R.  A.  725, 
73  N.  £.  3,  where  competent  foreman  and  suitable  material  furnished, 
master  not  liable  for  injury  sustained  by  servant  due  to  foreman's  error 
in  selecting  poor  rope;  Ruemmeli-Braun  Co.  v.  Cahill,  14  Okl.  432,  79 
Pac.  263,  master  not  liable  for  engineer's  failure  to  hold  ladder  on  which 
servant  standing  where  evidence  shows  engineer  not  in  entire  charge  of 
department;  Sartin  v.  Oregon  etc.  R.  R.  Co.,  27  Utah,  452,  76  Pac.  220, 
where  two  handcars  run  close  together  under  order  of  foreman  on  rear 
car  in  violation  of  company  rule,  servant  injured  as  result  cannot  hold 
master,  foreman  being  fellow-servant  under  State  law ;  Ongaro  v.  Twohy, 
57  Wash.  670,  107  Pac.  834,  holding  foreman-  and  powderman  were 
fellow-servants;  McVey  v.  St.  Clair  Co.,  49  W.  Va.  425,  38  S.  E.  653, 
holding  foreman  operating  electric  mining  machine  and  coal  loader 
called  to  assist  him  are  fellow-servants;  Hamann  v.  Milwaukee  Bridge 
Co.,  127  Wis.  559,  106  N.  W.  1084,  where  general  manager  sees  men 
moving  machine  from  car  according  to  plan  of  one  of  them  failing  to 
point  out  danger*  master  liable  for  resulting  injury ;  Wiskie  v.  Montello 
Granite  Co.,  Ill  Wis.  451,  87  N.  W.  464,  holding  foreman  conducting 
blasting  in  granite  quarry  is  fellow-servant  of  employees  assisting. 

Following  citing  cases  hold  following  to  be  fellow-servants:  Gaynon 
v.  Durkee,  87  Fed.  304,  31  C.  C.  A.  306,  foreman  of  railway  machine- 
shop  and  men  under  his  order;  The  Miami,  87  Fed.  760,  boatswain  and 
mate,  both  lowering  boat;- Grady  v.  Southern  Ry.  Co.,  92  Fed.  493,  34 
C.  C.  A.  494,  foreman  of  freight-car  repair-shop,  subordinate  to  master 
carbuilder  and  workman;  Jackson  v.  Norfolk  etc.  R.  R.  Co.,  43  W.  Va. 
401,  31  S.  E.  259,  superintendent  and  employee ;  Andre  v.  Winslow  Bros. 
Elev.  Co.,  117  Mich.  563,  76  N.  W.  87,  working  foreman  and  workman, 
putting  up  elevators;  Norfolk  etc.  R.  R.  Co.  v.  Houchins,  95  Va.  409, 
64  Am.  St.  Rep.  801,  28  S.  E.  582,  conductor  and  crew  working  under  his 
direction. 

Distinguished  in  Gagnon  v.  Klander-Weldon  Dyeing  Mach.  Co.,  174 
Fed.  488,  holding  master  liable  for  failure  to  warn  employee  of  danger ; 
Memphis  etc.  Newport  Packet  Co.  v.  Hill,  122  Fed.  247,  58  C.  C.  A. 
610,  holding  deck-hand  on  steamer  selected  by  officer  in  command  to 
act  as  captain  of  watch  is,  while  so  acting,  an  officer  of  vessel ;  Alaska 
United  Gold  Min.  Co.  v.  Muset,  114  Fed.  70,  52  C.  C.  A.  14,  holding  mine 
foreman,  hiring  and  discharging  men  and  directing  all  their  operation, 
is  a  vice-principal;  Funk  v.  Leonard  Const.  Co.,  159  Iowa,  325,  140 
N.  W.  818,  holding  general  superintendent  to  be  vice-principal;  Ten- 
nessee Coal  etc.  R.  R.  Co.  v.  Jarrett,  111  Tenn.  581,  82  S.  W.  228,  master 
liable  for  injury  to  inexperienced  servant  resulting  from  order  of 
foreman  to  perform  task  in  dangerous  manner;  dissenting  opinion  in 
McLaine  v.  Head  &  Dowst  Co.,  71  N.  H.  308,  52  Atl.  552,  majority  hold- 
ing foreman's  failure  to  warn  workman  in  ditch  of  dumping  of  rock 
and  earth  therein  is  not  breach  of  master's  duty  to  funtish  safe  place; 
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dissenting  opinion  in  Vogel  v.  American  Bridge  Co.,  180  N.  Y.  382,  70 
L.  R.  A.  725,  73  N.  E.  4,  majority  holding  where  competent  foreman 
and  suitable  material  furnished,  master  not  liable  for  injury  resulting 
from  foreman's  error  in  selecting  poor  rope. 

Who  is  vice-principal.    Note,  75  Am.  St.  Rep.  587. 

Whether  employees  are  fellow-servants  as  question  of  law  or  fact. 
Note,  Ann.  Oaa.  1912D,  76. 

Mine  employees  as  fellow-servants.    Note,  21  Ann.  Gas.  104. 

Vice-principalship  by  reason  of  superior  rank  of  negligent  servant 
Note,  51  L.  R.  A.  517,  520,  534,  577,  593,  605. 

Delegability  of  master's  duty  to  instruct  or  warn  servants.    Note, 
26  L.  R.  A.  (N.  S.)  637. 

168  U.  a  90-95,  42  L.  Ed.  392,  18  Sop.  Ot.  38,  TURNER  V.  NEW  YORK. 

State  legislature  may  shorten  period  of  limitation  if  reasonable  tune 
remains. 

Approved  in  Grant  Timber  &  Mfg.  Co.  v.  Gray,  236  U.  S.  135,  59  L.  Ed. 
503,  35  Sup.  Ct.  279,  holding  petitory  suit  to  establish  title  to  land  can- 
not be  brought  until  judgment  rendered  in  possessory  action;  Ochoa  v. 
Hernandez  y  Morales,  230  U.  S.  162,  57  L.  Ed.  1438,  33  Sup.  Ct.  1033, 
holding  time  for  ex  parte  conversion  may  be  reduced  from  twenty  years 
to  six  years ;  Blinn  v.  Nelson,  222  U.  S.  7,  Ann.  Gas.  1913B,  555,  56  L.  Ed. 
68,  32  Sup.  Ct.  1,  upholding  statute  making  distribution  of  estate  final 
after  lapse  of  one  year ;  Soper  v.  Lawrence  Bros.  Co.,  201  U.  S.  369, 370, 
50  L.  -Ed.  791,  792,  26  Sup.  Ct.  473,  upholding  Me.  Pub.  Law*  1895,  c.  162, 
as  establishing  title  of  one  holding  adversely  for  fifteen  years  prior  to 
and  five  years  after  January  1,  1900;  Wilson  v.  Iseminger,  185  U.  S. 
63,  46  L.  Ed.  808,  22  Sup.  Ct.  576,  upholding  Pennsylvania  Act  1855, 
§  7,  creating  presumption  of  release  of  unacknowledged  ground  rent 
after  twenty-one  years  nonpayment ;  Saranac  Land  etc.  Co.  v.  Controller 
of  N.  Y.,  177  U.  S.  322,  323,  326,  330,  44  L.  Ed.  789,  791,  792,  20  Sop. 
Ct.  644,  647  (affirming  83  Fed.  436),  holding  N.  Y.  Laws  1885,  c.  448, 
prescribing  two-years'  limitation  is  statute  of  limitations  and  irregu- 
larities in  tax  sale  cannot  thereafter  be  questioned ;  Arbuckle  v.  Kelley, 
144  Fed.  278,  and  Cottonwood  Lumber  Co.  v.  Hardin,  78  Ark.  98,  92 
S.  W.  1120,  both  upholding  act  of  Arkansas  of  March  18,  1899.  provid- 
ing that  one  paying  taxes  on  unimproved  land  seven  years  in  succession, 
three  of  which  subsequent  to  act,  deemed  to  have  possession;  Schanblc 
v.  Schulz,  137  Fed.  392,  393,  69  C.  C.  A.  581,  upholding  Rev.  Codes 
N.  D.  1899,  §  3491a,  providing  for  title  by  ten  years'  adverse  possession 
and  payment  of  taxes  against  one  having  one  year  to  bring  action; 
Cummings  v.  Rosenberg,  12  Ariz.  331,  100  Pac.  812,  upholding  statute 
barring  recovery  of  lands  in  adverse  possession  for  period  of  ten  years; 
Ross  v.  Royal,  77  Ark.  325,  91  S.  W.  178,  upholding  Sand.  &  H.  Dip, 
§  4819,  requiring  action  to  recover  land  sold  for  taxes  to  be  commenced 
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in  two  years;  Collier  v.  Smaltz,  149  Iowa,  239,  Ann.  Oas.  19120,  1007, 
128  N.  W.  400,  holding  exemption  of  insane  persons  mast  be  specifically 
mentioned  in  statute;  Myers  v.  Wheelock,  60  Kan.  752,  57  Pac.  958, 
upholding  law  requiring  recording  of  existing  mortgages  within  six 
months ;  Mulvey  v.  City  of  Boston,  197  Mass.  182,  14  Ann.  Oaa.  349,  83 
N.  E.  403,  holding  statute  reducing  limitation  might  allow  thirty  days 
for  bringing  of  actions  which  would  otherwise  be  barred ;  Tyler  v.  Court 
of  Registration,  175  Mass.  74,  55  N.  E.  813,  upholding  Registration  Act 
of  1898,  for  cutting  off  adverse  interests  requiring  application  for  regis- 
tration to  set  forth  all  other  outstanding  interests;  Carmell  v.  Parr, 
161  Mich.  435,  126  N.  W.  837,  holding  possession  under  tax  title  for 
fifty  years  becomes  good  possession;  Semer  v.  Auditor  General,  133 
Mioh.  576,  95  N.  W.  734,  upholding  Pub.  Acts  1899,  No.  107,  §  131,  pro- 
viding that  action  by  one  claiming  land  sold  at  tax  sale  to  homesteader 
must  be  commenced  in  six  months  though  title  acquired  prior  to  act; 
Halsted  v.  Silberstein,  196  N.  Y.  16,  89  N.  E.  449,  holding  right  of 
purchaser  under  tax  title  is  barred  after  lapse  of  eight  years;  Saranac 
Land  etc.  Co.  v.  Roberts,  195  N.  Y.  318,  88  N.  E.  758,  holding  action 
to  test  title  of  State  controller  to  wild  forest  land  might  be  brought 
within  six  months;  Meigs  v.  Roberts,  162  N.  Y.  378,  76  Am.  St.  Rep. 
825,  56  N.  E.  840,  upholding  Laws  1885,  c.  448,  making  controller's 
tax  deed  after  lapse  of  two  years  from  record  conclusive  evidence  of 
regularity;  Nind  v.  Myers,  15  N.  D.  415,  8  L.  R.  A.  (N.  S.)  157,  109 
N.  W.  341,  holding  notice  of  expiration  of  time  to  redeem  from  tax  sale 
may  be  mailed;  Beggs  v.  Paine,  15  N.  D.  450,  452,  109  N.  W.  328,  329, 
holding  tax  deed  must  conform  to  deed  to  start  running  of  statute; 
Graves  v.  Howard,  159  N.  C.  -603,  Ann.  Cas.  19140,  565,  75  S.  E.  1002, 
holding  right  to  execute  power  of  sale  under  mortgage  foreclosure  is 
limited  to  five  years;  Hoffman  v.  Milwaukee  Electric  etc.  Co.,  127  Wis. 
83,  106  N.  W.  810,  upholding  Rev.  Stats.  1898,  §  422,  subd.  5,  barring 
action  for  personal  injury  unless  notice  served  on  person  liable  within 
one  year. 

Distinguished  in  Lamb  v.  Powder  River  Live  Stock  Co.,  132  Fed. 
439,  441,  67  L.  R.  A.  558,  65  C.  C.  A.  570,  act  of  Colorado  of  April  6, 
1889,  providing  action  against  resident  on  foreign  judgment  secured  on 
cause  of  action  accruing  six  years  prior,  must  be  commenced  within 
three  months,  is  void. 

Retrospective  operation  of  statutes  of  limitation.  Note,  111  Am. 
St.  Rep.  459. 

Constitutionality  of  recording  acts  with  respect  to  pre-existing  in- 
struments.   Note,  5  Ann.  Gas.  258. 

Effect  of  statute  of  limitations  to  protect  purchaser  at  void  judicial 
sale.    Note,  9  Ann.  Oas.  878. 

Validity  of  title  acquired  by  possession  under  tax  deed  valid  on 
face  for  period  of  statute  of  limitations  protecting  tax  titles. 
Note,  16  Ann.  Gas.  1148. 
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Constitutionality  of  statutes  shortening  period  of  limitations. 
Note,  1  L  R.  A.  (N.  8.)  529. 

Decision  as  to  mere  fact  of  possession  involves  no  Federal  question. 
Approved  in  Clipper  Min.  Co.  v.  Eli  Min.  etc.  Co.,  194  U.  S.  222, 
48  L.  Ed.  948,  24  Sup.  Ct.  632,  Supreme  Court  cannot  review  findings 
of  highest  State  court  on  question  of  location  of  placer  claim  and  dis- 
covery of  lodes  by  locators ;  dissenting  opinion  in  Rhodes  v.  Iowa,  170 
U.  S.  437,  42  L.  Ed.  1100,  18  Sup.  Ct.  673,  arguendo. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  68  L.  R.  A.  577. 

Time  for  attack  on  tax  sale  under  proceedings  void  for  jurisdic- 
tional defects,  under  which  no  possession  taken.  Note,  8  L.  R.  A. 
(N.  S.)  160. 

Miscellaneous.    Cited  in  Collier  v.  Smaltz  &  Iowa  R.  R.  etc.  Co.,  223 
U.  S.  710,  56  L.  Ed.  624,  32  Sup.  Ct.  519,  dismissing  for  want  of  juris- 
'-diction  ;  Hardin  v.  Cottonwood  Lumber  Co.,  207  U.  S.  581,  52  L.  Ed.  350, 
28  Sup.  Ct.  258,  affirming  judgment  on  authority  of  principal  case. 

168    U.    8.    96-103,    42   L.    Ed.    394,    18    Sup.    Ct.    3,    UNITED   STATES 
V.  GOLDENBEBG. 

Intent  is  to  be  gathered  from  words  taken  in  ordinary  sense. 
Approved  in  Hamilton  v.  Rathhone,  175  U.  S.  421,  44  L.  Ed.  22,  20  Sup. 
Ct.  158,  following  rule ;  Butler  v.  United  States,  87  Fed.  665,  construing 
acts  relating  to  fees  of  Federal  court  clerks ;  United  States  v.  American 
Sugar  Ref.  Co.,  202  U.  S.  578,  50  L.  Ed.  1152,  26  Sup.  Ct.  717,  sugar 
imported  from  Cuba  not  entitled  to  reduction  of  duty  under  treaty  of 
December  11,  1902,  until  December  27,  1903 ;  Benson  v.  United  States, 
159  Fed.  120,  86  C.  C.  A.  308,  holding  herring  in  tins  are  dutiable  as  fish 
in  tins ;  United  States  v.  Tiffany  &  Co.,  151  Fed.  474,  81  C.  C.  A.  11, 
holding  importer  must  pay  duty  under  protest  in  order  to  attack  finding 
of  collector;  Birmingham  Ry.  etc.  Co.  v.  Green,  4  Ala.  App.  420,  58 
South.  802,  holding  word  "locomotive"  does  not  include  street-car;  State 
v.  Foster,  187  Mo.  610,  86  S.  W.  250,  bribery  of  witness  to  prevent 
his  testifying  before  grand  jury  not  within  Rev.  Stats.  1899,  §  2041. 

Failure  to  provide  for  contingencies  does  not  authorize  judicial  addi- 
tion to  language. 

Approved  in  Plummer  v.  United  States,  116  Fed.  1022,  reaffirming 
rule ;  Montello  Salt  Co.  v.  Utah,  221  U.  S.  462,  Ann.  Oas.  1912D,  633, 
55  L.  EdL  813,  31  Sup.  Ct*  706,  holding  only  such  saline  lands  as  were 
part  of  other  lands  were  granted  to  State  of  Utah,  under  act  of  Jul.v 
16,  1894;  Pirie  v.  Chicago  Title  &  Trust  Co.,  182  U.  S.  452,  45  L  >*■ 
1179,  21  Sup.  Ct.  912,  holding  under  section  57g,  Bankruptcy  Act  lM* 
creditor  receiving  a  preference  must  surrender  same  before  he  is  entitle 
to  make  claim  against  estate;  Hamilton  v.  Rathbone,  175  U.  S.  41»» 
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44  L.  Ed.  221,  20  Sup.  Ct.  157,  where  meaning  of  Revised  Statutes 
is  plain,  original  acts  cannot  be  looked  to;  Postal  Tel.  Cable  Co.  v. 
Southern  Ry.  Co.,  89  Fed.  194,  act  authorizing  telegraph  companies  to 
construct  along  pQstroads  does  not  confer  right  to  build  over  railroad's 
right  of  way  without  condemnation;  In  re  Schrape,  217  Fed.  14£,  hold- 
ing aliens  serving  in  navy,  marine  corps,  or  revenue  cutter  service  of 
United  States  were  not  entitled  to  increased  pay  on  re-enlistment;  Baker 
v.  Swigart,  199  Fed.  867,  118  C.  C.  A.  313,  holding  court  may  refer  to 
legislative  debates  in  determining  construction  of  statute;  United  States 
v.  Thompson,  189  Fed.  841,  holding  revenue  laws  may  be  liberally  con- 
strued ;  United  States  v.  Oregon  etc.  R.  Co.,  186  Fed.  891,  holding  limita- 
tion on  suit  by  United  States  to  cancel  patent  to  laud  does  not  apply 
to  suit  to  forfeit  grant;  Taylor  v.  United  States,  152  Fed.  4,  81  C.  C.  A. 
197,  holding  master  of  vessel  cannot  be  held  liable  for  unlawful  landing 
of  alien  where  he  adopted  due  precautions;  United  States  v.  York,  131 
Fed.  327,  Rev.  Stats.,  §  5424,  punishing  for  fraud  in  securing  naturaliza- 
tion papers  applies  only  to  applicant  not  to  witness;  Moffitt  v.  United 
States,  128  Fed.  380,  63  C.  C.  A.  117,  holding  immigration  laws  (act  of 
March  3,  1891),  providing  punishment  for  violation,  is  highly  penal  and? 
are  strictly  construed;  Ohio  National  Bank  v.  Berlin,  26  App.  D.  C.  223, 
holding  act  giving  lien  to  judgments  did  not  operate  in  favor  of  judg- 
ments existing  at  time  of  passage  of  act;  Kieckhoefer  v.  United  States, 
19  App.  D.  C.  416,  holding  money  collected  by  United  States  from 
foreign  governments  is  public  money;  O'Rielly  v.  Colbert,  16  N.  M.  650, 
120  Pac.  322,  holding  wages  could  not  be  garnished  unless  in  payment 
of  debt  for  necessaries ;  State  v.  Earnhardt,  170  N.  C.  728,  86  S.  E.  961, 
holding  judgment  must  state  whether  conviction  is  for  felony  or  mis- 
demeanor before  warden  can  be  held  for  failure  to  require  convict  to  wear 
uniform;  Battle  v.  City  of  Rocky  Mount,  156  N.  C.  334,  72  S.  E.  355, 
holding  mandamus  would  lie  to  compel  aldermen  to  elect  recorder  to 
preside  over  recorder's  court;  Carolina  etc.  Ry.  Co.  v.  Shewalter,  128 
Tenn.  386,  Ann,  Oaa.  19150,  605,  161  S.  W.  1142,  holding  in  case  of 
instantaneous  killing,  right  of  action  survives  to  personal  representative ; 
dissenting  opinion  in  Crane  v.  Chicago  etc.  R.  Co.,  233  111.  267,  84  N.  E.f 
225,  majority  allowing  action  for  wrongful  death  occurring  outside  State; 
dissenting  opinion  in  Moulton  v.  Scully,  111  Me.  466,  89  Atl.  961,  major- 
ity holding  legislature  may  recommend  removal  of  public  officer  by 
resolution  of  address. 

Distinguished  in  United  States  v.  Raisch,  144  Fed.  487,  one  selling 
false  naturalization  certificate  punishable  under  Rev.  Stats.,  §  5424, 
though  not  appearing  as  witness. 

Act  of  June  10,  1890,  does  not  make  payment  within  ten  days  condi- 
tion precedent  to  challenging  collector's  action. 

Approved  in  United  States  v.  Tiffany,  137  Fed.  972,  following  rule. 
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168  17.  8.  104-124,  42  L.  Ed.  308,  18  Sap.  Ot.  12,  COMPAONIA  DE  NAVI- 
OACION  LA  FLEOHA  v.  B&AUER.  • 

Exceptlonfl  inserted  In  charter-party  by  owner  for  his  benefit  are  to  be 
construed  against  him. 

Approved  in  Knott  v.  Botany  Worsted  Mills,  179  U.  S.  71,  46  L  Ed. 
93,  21  Sup.  Ct.  31,  holding  vessel  is  liable  under  section  1  of  Havter  Act 
of  1893,  for  damage  to  cargo  of  wool  occasioned  by  drainage  from  sugar 
notwithstanding  stipulations ;  Fitchburg  R.  R.  Co.  v.  Nichols,  85  Fed.  948, 
29  C.  C.  A.  500,  exemption  of  carrier  in  drover's  contract  does  not  cover 
injury  from  waterspont  placed  negligently  near  track ;  Gardner  v.  South- 
ern R.  R.  Co.,  127  N.  C.  297,  37  N.  E.  329,  holding  carrier  must  show 
that  agreement  as  to  value  of  article  shipped  was  reasonable  and  for 
valuable  consideration;  Hinkle  v.  Southern  Ry.  Co.,  126  N.  C.  939,  78 
Am.  St.  Rep.  689,  36  S.  E.  350,  holding  where  cattle  are  delivered  in 
damaged  condition  after  unreasonable  delay,  carrier  bears  burden  of 
bringing  injury  within  exception  of  contract. 

Limitation  of  carrier's  liability  in  bills  of  lading.    Note,  88  Am.  St 
Rep.  97,  119,  129. 

Limitation   of   liability  in   charter-party  or  bill  of   lading.    Note, 
24  E.  R.  0.  371. 

Exception  of  "perils  of  sea"  does  not  exempt  from  liability  where 
negligence  contributed  to  loss. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  Solan,  169  U.  S.  135,  42  L.  Ed.  691, 
18  Sup.  Ct.  290,  State  provision  that  no  contract  shall  exempt  from  car- 
rier's liability  is  not  regulation  of  interstate  commerce ;  The  G.  R.  Booth, 
171  U.  S.  460,  43  L.  Ed.  240,  19  Sup.  Ct.  12,  distinguishing  meaning 
"perils  of  the  sea"  as  used  in  bills  of  lading  and  in  insurance  policies; 
The  Royal  Sceptre,  187  Fed.  228,  holding  owner  liable  where  ship  fur- 
nished was  unseaworthy. 

Shipowner  Is  liable  for  loss   of   sound  cattle   driven   overboard  by 
master,  unduly  apprehensive  of  danger. 

Approved  in  The  Kronprinzessin  Cecile,  228  Fed.  959,  holding  captain 
of  steamship  was  justified  in  returning  to  United  States  port  on  out- 
break of  European  war. 

Appellate  court  will  follow  concurrent  decisions  of  lower  courts  on 
questions  of  fact,  unless  clearly  erroneous. 

Approved  in  Stuart  v.  Hayden,  169  U.  S.  14,  42  L.  Ed.  643,  18  Sup. 
Ct.  278,  and  The  Carib  Prince,  170  U.  S.  658,  42  L.  Ed.  1185,  18  Sup. 
Ct.  755,  following  rule ;  Illinois  v.  Illinois  Central  R.  R.  Co.,  184  U.  S.  98, 
46  L.  Ed.  449,  22  Sup.  Ct.  308,  following  finding  of  Circuit  Court  and 
of  Circuit  Court  of  Appeals  that  piers  and  docks  in  question  do  not 
«xtend  beyond  point  of  practicable  navigation ;  Jacobson  v.  Lewis  Klon- 
dike Expedition  Co.,  112  Fed.  78,  50  C.  C.  A.  121,  following  admiralty 
rule  that  decision  of  lower  court  based  on  conflicting  testimony  will  not 
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be  reversed  unless  clearly  against  evidence;  Whitney  v.  Olsen,  108  Fed. 
296,  47  C.  C.  A.  331,  holding  on  appeal  in  admiralty  decision  of  District 
Court  on  questions"  of  fact  upon  contradictory  evidence  will  not  be  re- 
versed unless  clearly  against  evidence. 

"On  deck  at  owner's  risk"  does  not  excuse  negligence. 
Approved  in  The  Oregon,  133  Fed.  630,  68  C.  C.  A.  603,  owner  liable 
for  agent's  negligent  failure  to  provision  ship  regardless  of  provision  in 
ticket  exempting  carrier,  if  due  diligence  used  to  make  vessel  seaworthy; 
Washburn-Crosby  Co.  v.  William  Johnston  Co.,  126  Fed.  274,  60  C.  C.  A. 
187,  holding  shipper  to  recover  for  loss  by  fire  under  bill  of  lading 
exempting  carrier  from  non-negligent  loss  by  fire  must  show  negligence; 
Cunard  S.  S.  Co.  v.  Kelley,  115  Fed.  686,  53  C.  C.  A.  310,  holding  general 
clause  in  bill  of  lading  exempting  ship  owner  from  liability  for  loss  on 
quay  does  not  exempt  from  negligence  and  is  valid. 

Conflict  of  laws  as  to  carrier's  contracts.     Note,  63  L.  R.  A.  528. 

Prima  facie  evidence  of  ownership  of  ship  from  register.    Note, 
24  E.  R.  C.  216. 

Termination  of  ship  owner's  liability  from  charter-party  or  bill  of 
lading.    Note,  24  E.  R.  G.  859. 

Miscellaneous.  Cited  in  The  New  England,  110  Fed.  417,  holding  pro- 
vision of  English  steamship  company's  ticket  issued  to  American  that 
English  law  should  govern  is  ineffectual  to  validate  exemption  clause. 

168  U.  8.  124-131,  42  L.  Ed.  407,  18  Slip.  Ot.  1,  OBAEMER  v.  WASHING- 
TON. 

Habeas  corpus  petition  must  set  out  essential  parts  of  process  or  pro- 
ceeding alleged  to  be  invalid. 

Approved  in  Nordstrom  v.  Van  De  Vanter,  181  U.  S.  616,  45  L.  Ed. 
1029,  21  Sup.  Ct.  923,  reaffirming  rule;  Low  Wah  Suey  v.  Backus,  225 
U.  S.  472,  56  L.  Ed.  1169,  32  Sup.  Ct.  734,  holding  fact  that  record  is 
voluminous  will  not  excuse  application  of  rule;  Pierce  v.  Creecy,  210 
U.  S.  400,  52  L.  Ed.  1120,  28  Sup.  Ct.  714,  holding  appeal  lies  to  Federal 
Supreme  Court  where  habeas  corpus  alleges  right  under  Federal  Con- 
stitution; Terlinden  v.  Ames,  184  U.  S.  279,  46  L.  Ed.  541,  22  Sup.  Ct. 
488,  holding  petitioner  desiring  to  claim  that  depositions  show  no  in- 
dictable offense  must  set  them  out;  Stori  v.  Massachusetts,  183  U.  S. 
141,  46  L.  Ed.  123,  22  Sup.  Ct.  73,  holding  writ  of  habeas  corpus  will 
not  be  granted  to  review  lawfulness  of  Governor's  respite  or  sufficiency 
of  indictment;  Andersen  v.  Treat,  172  U.  S.  29,  43  L.  Ed.  353,  19  Sup. 
Ct.  69,  where  petition  insufficiently  sets  forth  records,  originals  may  be 
referred  to  on  hearing;  United  States  ex  rel.  Aronowicz  v.  Williams, 
204  Fed.  846,  holding  petition  cannot  state  mere  conclusions;  Ex  parte 
Blodgett,  192  Fed.  78,  holding  habeas  corpus  will  not  review  erroneous 
decision ;  Haw  Moy  v.  North,  183  Fed.  92,  105  C.  C.  A.  381,  holding  copy 
of  warrant  and  proceedings  must  be  annexed  to  petition. 
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Time  for  execution  having  passed  pending  appeal,  another  day  may  be 
fixed  In  Washington. 

Approved  in  Durrant  v.  Hale,  168  U.  S.  705,  42  L.-Ed.  1213,  18  Sup. 
Ct.  942,  and  Nordstrom  v.  Moyer,  170  U.  S.  704,  42  L.  Ed.  1218, 18  Sup. 
Ct.  944,  both  following  rule;  In  re  Durrant,  84  Fed.  319,  State  statute 
failing  to  provide  that  appeal  from  order  directing  execution  shall 
operate  as  stay,  is  not  unconstitutional ;  dissenting  opinion  in  In  re  Can 
Pon,  168  Fed.  488,  93  C.  C.  A.  635,  majority  holding  Circuit  Court 
of  Appeals  not  deprived  of  jurisdiction  where  other  than  constitutional 
questions  were  also  involved. 

Distinguished  in  In  re  Ebanks,  84  Fed.  312,  State  court's  order  direct- 
ing execution,  pending  appeal  from  Federal  court's  refusal  of  habeas 
corpus  is  invalid. 

"Miscellaneous.  Cited  in  Spaugh  v.  Fitts,  205  U.  S.  540,  51  L.  Ed.  921, 
27  Sup.  Ct.  794,  and  Rawlins  v.  Passmore,  203  U.  S.  583,  51  L.  Ed.  327, 
27  Sup.  Ct.  781,  both  affirming  order  on  authority  of  principal  case;  Hyde 
v.  Shine,  199  U.  S.  85,  50  L.  Ed.  98,  25  Sup.  Ct.  760,  defendant  charged 
with  conspiracy  to  defraud  United  States  of  lands  cannot  on  appeal 
assign  as  error  Circuit  Court's  refusal  to  grant  certiorari  ancillary  to 
habeas  corpus;  Dimmick  v.  Tompkins,  194  U.  S.  546,  48  L.  Ed.  1113, 1114, 
24  Sup.  Ct.  780,  and  In  re  Marmo,  138  Fed.  201,  203,  both  holding  on 
denial  of  appplication  for  writ  of  habeas  corpus,  court  without  discretion 
to  refuse  appeal  to  United  States  Supreme  Court ;  Sawyer  v.  First  Nat. 
Bank,  41  Tex.  Civ.  494,  93  S.  W.  155,  holding  court  will  take  judicial 
notice  of  records  of  prior  suit;  Cushman  Paper-Box  Mach.  Co.  v.  God- 
dard,  95  Fed.  666,  37  C.  C.  A.  221,  court  may  take  notice  of  its  own 
records. 

168  17.  S.  131-135,  42  L.  Ed.  409,  18  Sap.  Ct  34,  MTLLEB  v.  CORNWALL 
B.  E.   CO. 

Supreme  Court  has  no  Jurisdiction  to  declare  State  statute  In  conflict 
with  State  Constitution. 

Approved  in  Charleston  etc.  Bridge  Co.  v.  West  Virginia,  168  U.  S.  704, 
42  L.  Ed.  1212,  18  Sup.  Ct.  941,  following  rule;  Kipley  v.  Illinois,  170 
U.  S.  187,  42  L.  Ed.  1002,  18  Sup.  Ct.  552,  bare  averment  that  statute 
is  unconstitutional  must  be  taken  as  referring  to  State  Constitution; 
dissenting  opinion  in  Boehringer  v.  Yuma  County,  15  Ariz.  554, 140  Pac. 
510,  majority  holding  validity  of  statute  was  not  in  question  so  as  to 
give  Supreme  Court  jurisdiction. 

Distinguished  in  Boehringer  v.  Yuma  County,  15  Ariz.  548,  140  Pac. 
508,  holding  evidence  showed  validity  of  statute  was  not  in  question  so 
as  to  give  Supreme  Court  jurisdiction. 

Supreme  Court  cannot  take  jurisdiction  where  Federal  question  is  Art 
raised  on  motion  for  rehearing. 

Approved  in  Lufkin  v.  Lufkin,  192  U.  S.  601,  48  L.  Ed.  588,  24  Sup. 
Ct.  849,  reaffirming  rule ;  Bowe  v.  Scott,  233  U.  S.  665,  58  L.  Ed.  1145, 
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34  Sap.  Ct.  769,  holding  allegation  that  municipal  ordinance  attempts 
to  take  property  without  due  process  is  insufficient;  Virginia-Carolina 
Chemical  Co.  v.  Kirven,  215  U.  S.  257,  54  L.  Ed.  184,  30  Sup.  Ct. 
78,  holding  assignment  that  court  refuses  to  give  full  credit  to  prior 
judgment  raises  Federal  question;  Thomas  v.  Iowa,  209  U.  S.  263,  52 
L.  Ed.  783,  28  Sup.  Ct.  487,  holding  fact  that  certain  instructions  denied 
due  process  does  not  raise  Federal  question;  Layton  v.  Missouri,  187 
U.  S.  358,  47  L.  Ed.  215,  23  Sup.  Ct.  138,  holding  objection  raised  in 
State  court  that  State  statute  is  unconstitutional  and  void  relates  only 
to  State  Constitution ;  Jacobi  v.  Alabama,  187  U.  S.  135,  47  L.  Ed.  107,  23 
Sup.  Ct.  48,  holding  claim  that  evidence  was  admitted  without  presence 
of  witness  violating  Fourteenth  Amendment  first  raised  by  error  to  State 
Supreme  Court,  but  not  considered  cannot  confer  Federal  jurisdiction; 
New  York  etc.  R.  R.  Co.  v.  New  York,  186  U.  S.  273,  46  L.  Ed.  1160, 
22  Sup.  Ct.  917,  holding  writ  of  error  must  be  dismissed  where  record 
shows  no  Federal  question ;  Chapin  v.  Fye,  179  U.  S.  130,  45  L.  Ed.  121, 
21  Sup.  Ct.  72,  holding  insufficient  under  Rev.  Stats.,  §  709,  statement 
in  assignment  of  errors  that  State  court  disregarded  portion  of  brief 
treating  of  constitutional  question;  Cincinnati  etc.  Ry.  Co.  v.  Thiebaud, 
177  U.  S.  620,  44  L.  Ed.  913,  20  Sup.  Ct.  824,  dismissing  writ  of  error 
where  certificate  shows  that  no  constitutional  question  was  raised  below, 
but  that  it  first  appeared  in  assignment  of  errors;  Henkel  v.  Cincinnati, 
177  U.  S.  171,  44  L.  Ed.  721,  20  Sup.  Ct.  573,  holding  certificate  of  State 
chief  justice  as  to  decision  on  constitutional  question  cannot  confer 
jurisdiction;  Chappell  Chemical  Co.  v.  Sulphur  Mines  Co.,  172  U.  S. 
471,  43  L.  Ed.  &19,  19  Sup.  Ct.  268,  dismissing,  where  decision  rested  on 
grounds  independent  of  Federal  question ;  Scudder  v.  Controller  of  New 
York,  175  U.  S.  36,  44  L.  Ed.  64,  20  Sup.  Ct.  27,  Federal  question  must 
be  raised  before  final  judgment;  Allen  v.  Portland,  35  Or.  458,  58  Pac. 
520,  State  Supreme  Court  will  not  pass  on  assignment  of  error  involving 
Federal  question  first  raised  in  Supreme  Court. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  B.  A. 
37,  40. 

Miscellaneous.  Cited  in  Williams  v.  Starkweather,  226  U.  S.  605,  57 
L.  Ed.  378,  33  Sup.  Ct.  218,  and  Baird  v.  Monroe,  207  U.  S.  580,  52 
L.  Ed.  349,  28  Sup.  Ct.  257,  both  dismissing  for  want  of  jurisdiction. 

108  17.  S.  135-144,  42  L.  Ed.  411,  18  Sup.  Ct.  36,  FLETCHER  v.  BALTI- 
MORE ETC.  R.  R.  CO. 

Railroad  company  must  use  ordinary  care  to  avoid  Injuring  persona  or 
property  near  track* 

Approved  in  Ramsdell  v.  Goumis,  228  Fed.  867,  holding  where  there  is 
difference  of  opinion  as  to  negligence,  question  is  for  jury ;  Lesser  Cotton 
Co.  v.  St.  Louis  etc.  Ry.  Co.,  114  Fed.  140,  52  C.  C.  A.  95,  sustaining 
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charge  that  jury  must  find  that  defendant  set  fire,  and  was  negligent) 
else  plaintiff  could  not  recover,  and  that  on  showing  of  negligence  burden 
shifted;  Barrentine  v.  Henry  Wrape  Co.,  105  Ark.  487,  152  S.  W.  159, 
holding  complaint  must  allege  negligent  act  done  on  master's  premises; 
Missouri  etc.  Ry.  Co.  v.  Hendricks,  49  Tex.  Civ.  324,  108  S.  W.  752, 
holding  person  leaving  railroad  yards  after  finding  there  was  no  work 
for  him  was  not  employee  of  company;  Baird  v.  Northern  Pac.  Ry.  Co., 
78  Wash.  80,  138  Pac.  330,  holding  employee  riding  home  on  engine 
might  recover  for  injuries  sustained. 

Master's  liability  for  failure  to  prevent  practice  by  employees  not 
in  performance  of  duties.    Note,  32  L.  R.  A.  (N.  8.)  1039. 

Railroad  must  use  due  care  to  prevent  acts  by  those  on  trains  calcu- 
lated to  injure  persons  on  highway. 

Approved  in  Willmarth  v.  Cardoza,  176  Fed.  4,  27  L.  E.  A.  (N.  S.) 
376,  99  C.  C.  A.  475,  2  N.  C.  C.  A.  542,  holding  workman  going  to  get 
coat  on  completion  of  day's  work  was  still  a  workman;  O'Neil  v.  Pitts- 
burg etc.  R.  Co.,  130  Fed.  207,  208,  flagman  at  railway  crossing  cannot 
recover  for  injuries  received  in  crossing  track  on  leaving  work  failing 
to  look  or  listen  for  train  he  knew  was  approaching;  St.  Louis  South- 
western Ry.  Co.  v.  Bryant,  81  Ark.  371,  99  S.  W.  695,  and  St.  Louis  etc. 
Ry.  Co.  v.  Lavendusky,  87  Ark.  542,  113  S.  W.  205,  both  holding  one 
walking  along  path  through  railroad  yard  was  trespasser;  Philadelphia 
etc.  R.  R.  v.  Tucker,  35  App.  D.  C.  141,  L.  R.  A.  19150,  39,  holding 
path  through  railroad  yard  is  a  "way" ;  St.  Louis  etc.  Ry.  Co.  v.  Arnold, 
32  Tex.  Civ.  275,  74  S.  W.  820,  where  railroad  contracts  for  construction 
of  right  of  way  fence,  and  could  have  known  that  contractor's  employees 
would  throw  timbers  from  car,  it  is  liable  for  injury  to  trackman  so 
received. 

Liability  of  railroad  company  for  personal  injuries  caused  by  objects 
thrown  or  falling  from  train.     Note,  13  Ann.  Oas.  77. 

Railroad's  liability  for  injuries  by  objects  thrown  from  moving  train. 
Note,  6  L.  R.  A.  (N.  S.)  583. 

Duty  and  liability  of  railroad  operating  trains  along  public  street. 
Note,  49  L.  R.  A.  (N.  8.)  668. 

Jury  determines  railroad's  liability  if  it  habitually  permits  heavy  ar- 
ticles to  be  thrown  from  its  trains. 

Approved  in  The  P.  P.  Miller,  180  Fed.  291,  holding  tug  liable  for 
failure  to  warn  of  intention  to  pull  on  tow  line;  Western  Union  Tel. 
Co.  v.  Catlett,  177  Fed.  79,  100  C.  C.  A.  489,  applying  rule  where  tele- 
graph cross-arm  was  thrown  from  train;  Illinois  Cent.  R.  Co.  v.  Hart, 
176  Fed.  252,  52  L.  R.  A.  (N.  S.)  1117,  100  C.  C.  A.  49,  holding  railroad 
liable  for  act  of  baggageman  in  kicking  block  of  ice  from  train ;  Missouri 
etc.  Ry.  Co.  v.  Wilhoit,  160  Fed.  443,  87  C.  C.  A.  401,  holding  fact  that 
handcar  had  not  jumped  track  before  is  no  defense;  Adams  v.  Southern 


1153        INTERSTATE  C.  COM.  v.  RAILWAY  CO.    168  U.  S.  144-147 

Ry.  Co.,  84  Fed.  600,  28  C.  C.  A.  494,  whether  use  of  trestle  had  been 
such  as  to  constitute  implied  license  to  public,  is  for  jury;  Illinois  Cent. 
R.  Co.  v.  Jones,  95  Fed.  373,  37  C.  C.  A.  106,  whether  boy  was  negligent 
in  crossing  tracks  without  pausing  to  look  and  listen  is  for  jury;  St. 
Louis  etc.  Ry.  Co.  v.  Carter,  111  Ark.  278,  164  S.  W.  717,  6  N.  C.  C.  A. 
782,  applying  rule  where  ice  was  thrown  from  train ;  Savannah  Elcc.  Co. 
v.  Wheeler,  128  Ga.  557,  10  L.  R.  A.  <N.  S.)  1176,  58  S.  E.  41,  holding 
railroad  liable  for  act  of  conductor  in  shooting  person;  Pittsburg  etc. 
Ry.  Co.  v.  Hoffman,  57  Ind.  App.  437,  442,  107  N.  E.  317,  319,  applying 
rule  where  overloading  of  coal-tender  caused  coal  to  be  thrown  out  by 
motion  of  train;  Hogle  v.  H.  H.  Franklin  Mfg.  Co.,  199  N.  Y.  394, 
32  L.  R.  A.  <N.  S.)  1038,  92  N.  E.  796,  holding  court  may  instruct  that 
master  take  care  that  employees  do  not  throw  things  on  adjoining 
property. 

Distinguished  in  Nashville  etc.  Ry.  Co.  v.  Lowery's  Admr.,  148  Ky. 
604,  607,  147  S.  W.  22,  23,  holding  railroad  not  liable  for  act  of  pas- 
senger shooting  person  from  car  window;  Kwiechen  v.  Holmes  &  Hal- 
lowell  Co.,  106  Minn.  160,  19  L.  R.  A.  <N.  S.)  255, 118  N.  W.  672,  holding 
coal  company  not  liable  for  injury  caused  by  horse  belonging  to  ex- 
pressman. 

Admissibility  in  action  for  negligence  of  evidence  of  absence  of  prior 
accident.    Note,  5  Ann.  Gas.  1015. 

Master's  liability  for  acts  of  servant.    Note,  17  E.  R.  0.  283. 

Miscellaneous.  Cited  in  Dishon  v.  Cincinnati  etc.  Ry.  Co.,  126  Fed. 
201,  202,  holding  where  section-hand  living  in  section-house  near  track 
was  killed  by  negligence  of  trainmen  while  crossing  track  after  hours, 
company  is  not  liable. 

168  17.   8.   144-177,  42  L.  Ed.   414,   18  Sup.  Ot.   45,  INTERSTATE  COM- 
MERCE COMMISSION  v.  ALABAMA  ETC.  RY.  CO. 

Interstate  commerce  commission  cannot  prescribe  rates  for  future,  nor 
obtain  enforcement  of  past  rates. 

Approved  in  Pennsylvania  Co.  v.  United  States,  236  U.  S.  361,  59 
L.  Ed.  623,  35  Sup.  Ct.  370,  holding  question  of  unreasonable  preference 
is  one  of  fact ;  Southern  Pac.  Co.  v.  Colorado  Fuel  etc.  Co.,  101  Fed.  782, 
784,  42  C.  C.  A.  12,  holding  interstate  commerce  commission  has  no 
power  to  prescribe  rate  from  Pueblo,  Colorado,  to  Pacific  Coast  Inter- 
state Commerce  Commission  v.  East  Tennessee  etc.  Ry.  Co.,  85  Fed.  118, 
court  can  only  enjoin  continuance  of  unlawful  practice — it  cannot  fix 
rates;  Cramer  v.  Chicago  etc.  Ry.  Co.,  153  Iowa,  111,  133  N.  W.  390, 
refusing  to  allow  carrier  to  limit  its  liability  for  negligence;  State  v. 
Johnson,  61  Kan.  818,  60  Pac.  1073,  holding  unconstitutional  Kansas 
Act  1898*,  c.  28,  creating  court  of  visitation  with  power  to  fix  and  enforce 
rates ;  Pioneer  Tel.  &  Tel.  Co.  v.  Bartlesville,  40  Old.  587,  139  Pac.  695, 

xvn— 73 
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holding  District  Court  cannot  prescribe  rates  to  be  charged  by  telephone 
company. 

Power  of  legislature  to  delegate  to  commission  right  to  fix  rates  of 
public  service  corporation.    Note,  18  L.  R.  A.  (N.  S.)  713. 

In  determining  question  of  discrimination  within  Interstate  Oommoci 
Act;  existence  of  rival  line  is  material. 

Approved  in  Interstate  Commerce  Commission  v.  Baltimore  etc.  R.  B. 
Co.,  225  U.  S.  342,  Ann,  Gas.  1914A,  504,  56  L.  Ed.  1112,  32  Sup.  Ct  742, 
holding  railroads  cannot  fix  lower  rate  for  carriage  of  coal  intended  for 
railway  consumption;  Interstate  Commerce  Commission  v.  United  States, 
224  U.  S.  483,  56  L.  Ed.  853,  32  Sup.  Ct.  556,  holding  commission  has 
jurisdiction  over  railroads  in  Alaska;  Interstate  Commerce  Commission 
v.  Chicago  Great  Western  Ry.  Co.,  209  U.  S.  119,  62  L.  Ed.  712,  28 
Sup.  Ct.  493,  holding  competition  must  be  genuine;  Illinois  Central 
R.  R.  Co.  v.  Interstate  Commerce  Commission,  206  U.  S.  457,  51  L.  Ed. 
1134,  27  Sup.  Ct.  700,  holding  expenditures  for  permanent  improvements 
should  not  be  charged  to  operating  expenses;  East  Tennessee  ete.  R.  R. 
Co.  v.  Interstate  Commerce  Commission,  181  U.  S.  12,  14,  15,  21,  45 
L.  Ed.  723,  724,  726,  21  Sup.  Ct.  520,  521,  523,  holding  competition  of 
carriers  also  subject  to  act  to  regulate  commerce  may  produce  dissimi- 
larity of  circumstances  enabling  carrier  to  take  such  competition  into 
consideration ;  F.  H.  Peavey  &  Co.  v.  Union  Pac.  R.  Co.,  176  Fed.  424, 
425,  holding  commission  cannot  require  owner  of  elevator  to  clean  and 
inspect  grain  while  same  in  his  hands;  Pennsylvania  R.  Co.  v.  Interna- 
tional Coal  Min.  Co.,.  173  Fed.  4,  97  C.  C.  A.  383,  holding  railroad  ean- 
not  grant  lower  rates  to  one  shipping  under  contract  extending  over 
number  of  years;  Foster,  Glassel  Co.  v.  Kansas  City  Southern  Ry.  Co., 
121  La.  1056,  46  South.  1015,  holding  lowest  combination  of  special  rates 
is  lawful  rate;  Louisville  etc.  R.  R.  v.  Behlmer,  175  U.  S.  665,  669, 
674,  44  L.  Ed.  319,  20  Sup.  Ct.  215,  217,  218,  all  competition  possessing 
attributes  of  producing  substantial  and  material  effect  on  traffic  is  to 
be  considered ;  Brewer  v.  Central  of  Georgia  Ry.  Co.,  84  Fed.  262,  Inter- 
state Commerce  Commission  v.  Western  etc.  R.  R.  Co.,  88  Fed.  190, 
and  dissenting  opinion  in  Interstate  Commerce  Commission  v.  Western 
etc.  R.  R.  Co.,  93  Fed.  87,  35  C.  C.  A.  217,  reaffirming  rule ;  Louisville 
etc.  R.  R.  Co.  v.  Commonwealth,  104  Ky.  226,  43  L.  R.  A.  547,  46  S.  W. 
713,  majority  holding  competition  does  not  justify  higher  charge  for 
short  haul  than  for  longer  haul,  under  Kentucky  act. 

Distinguished  in  Interstate  Commerce  Commission  v.  East  Tennessee 
etc.  Ry.  Co.,  85  Fed.  117,  disparity  of  rates  may  be  enjoined  where  dis- 
similarity of  conditions  is  not  so  great  as  to  justify  same. 

"Long  and  short  haul"  rates  may  be  justified  according  to  nature  of 
competition. 

Approved  in  Louisville  etc.  R.  R.  Co.  v.  Behlmer,  175  U.  S.  670,  44 
L.  Ed.  317  20  Sup.  Ct.  217,  and  Interstate  Commerce  Commission  v. 
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Western  etc.  R.  R.  Co.,  88  Fed.  191,  reaffirming  rule;  Interstate  Com- 
merce Commission  v.  Delaware  etc.  R.  R.  Co.,  220  U.  S.  254,  55  L.  Ed. 
457,  31  Sup.  Ct.  392,  holding  courts  will  follow  construction  placed  on 
English  equality  clause;  Louisville  etc.  R.  Co.  v.  United  States,  197 
Fed.  64,  upholding  custom  of  allowing  unloading  of  grain  and  reshipping 

'of  same  within  six  months;  Philadelphia  etc.  Ry.  Co.  v.  Interstate  Com- 
merce Commission,  174  Fed.  692,  holding  rate  for  carriage  of  coal  can- 
not vary  according  to  quality  of  coal ;  Gamble-Robinson  Commission  Co. 

'v.  Chicago  etc.  Ry.  Co.,  168  Fed.  167,  16  Ann.  Oaa.  613,  21  L.  R.  A. 
(N.  8.)  982,  94  C.  C.  A.  217,  holding  refusal  to  advance  freight  charges 
on  connecting  lines  does  not  constitute  discrimination;  United  States 
v.  Wells-Fargo  Express  Co.,  161  Fed.  611,  holding  courts  will  follow 
construction  of  English  Tariff  Act ;  United  States  v.  Vacuum  Oil  Co.,  153 
Fed.  601,  holding  carrier  publishing  rate  between  two  points  cannot 
charge  lower  rate  by  routing  shipments  differently ;  Interstate  Commerce 
Commission  v.  Cincinnati  R.  R.  Co.,  124  Fed.  628,  holding  condi- 
tions of  competition  at  Norfolk  and  Richmond  warrant  lower  rate  to 
Mississippi  Valley  points  than  from  Wilmington,  North  Carolina ;  Inter- 
state Commerce  Commission  v.  Southern  Ry.  Co.,  105  Fed.  710,  holding 
competition  is  a  most  obvious  and  effective  circumstance  which  makes 
circumstances  of  long  and  short  hauls  dissimilar;  East  Tennessee  etc. 
Ry.  Co.  v.  Interstate  Commerce  Commission,  99  Fed.  61,  39  C.  C.  A.  413, 
holding  competition  at  a  more  distant  point  cannot  furnish  dissimilarity 

|  of  circumstances  warranting  higher  rates  to  intermediate  point  where 
competition  is  stifled  by  agreements;  Central  Trust  Co.  v.  Chicago  etc. 
Ry.  Co.,  156  Iowa,  123,  135  N.  W.  728,  holding  carrier  may  prescribe 
lower  rate  on  hogs  being  shipped  to  central  point;  Cohn  v.  St.  Louis 
etc.  Ry.  Co.,  151  Mo.  App.  678,  133  S.  W.  65,  holding  long  and  short 
haul  clause  was  adopted  by  State  of  Missouri;  Great  Northern  Ry.  Co. 
v.  Loonan  Lumber  Co.,  25  S.  D.  162,  125  N.  W.  646,  holding  carrier 
must  show  reason  for  applying  long  and  short  haul  rates;  dissenting 
opyiion  in  Louisville  &  N.  R.  Co.  v.  Commonwealth,  104  Ky.  249,  43 
L.  R.  A.  541,  46  S.  W.  713,  majority  holding  competition  will  not  justify 
application  of  long  and  short  haul  rates. 

Distinguished  in  Chicago  etc.  Ry.  Co.  v.  United  States,  162  Fed.  840, 
90  C.  C.  A.  211,  holding  railroad  guilty  of  discrimination  where  it 
granted  rebate  on  shipments  of  grain  to  be  transported  by  its  steamers 
across  Lake  Superior;  Louisville  &  N.  R.  Co.  v.  Commonwealth,  104  Ky. 
241,  43  L.  R.  A.  541,  46  S.  W.  711,  holding  competition  will  not  justify 
application  of  long  and  short  haul  rates;  Interstate  Commerce  Commis- 
sion v.  East  Tennessee  etc.  Ry.  Co.,  85  Fed.  114,  competition  is  not  con- 
trolling consideration  in  adjusting  rates. 

Whether  there  has  been  unreasonable  preference  depends  upon  partic- 
ular circumstances. 

Approved  in  Interstate  Commerce  Commission  v.  Union  Pacific  R.  R. 
Co.,  222  U.  S.  547,  56  L.  Ed.  311,  32  Sup.  Ct.  108,  holding  courts  will  not 
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inquire  into  facts  on  which  Interstate  Commerce  Commission  bases  its 
order;  Pennsylvania  R.  Co.  v.  United  States,  227  Fed.  915,  holding 
commission  cannot  compel  railroad  to  furnish  tank  cars  which  it  does 
not  possess;  Louisville  &  N.  R.  Co.  v.  United  States,  225  Fed.  579, 
holding  findings  of  commission  will  be  taken  as  prima  facie  correct; 
Louisville  etc.  R.  Co.  v.  United  States,  216  Fed.  683,  holding  switching 
rates  in  question  were  unreasonable;  Chicago  etc.  Ry.  Co.  v.  Ketchuni, 
212  Fed.  1000,  holding  legislature  in  fixing  railroad  rates  cannot  dis- 
criminate in  favor  of  passengers  living  in  particular  locality;  Louisiana 
etc.  Ry.  Co.  v.  United  States,  209  Fed.  252,  holding  in  reviewing  order  of 
commission  evidence  outside  of  record  is  inadmissible ;  Delaware  etc.  R. 
Co.  v.  Kutter,  147  Fed.  63,  77  C.  C.  A.  315,  upholding  contract  between 
road  and  shipper  whereby  latter  given  exclusive  right  to  ship  milk  over 
road  "so  far  as  permitted  by  law'1 ;  Interstate  Commerce  Commission  v. 
Chicago  etc.  Ry.  Co.,  141  Fed.  1014,  1015,  1016,  in  determining  reason- 
ableness of  advantage,  jury  should  consider  value  and  cost  of  service, 
convenience,  amount,  public  good,  competition;  State  ex  rel.  Burr  v. 
Atlantic  Coast  Line  R.  Co.,  59  Fla.  625,  52  South.  8,  holding  railroad 
may  allow  stoppage  of  commodity  in  transit  for  purpose  of  treatment; 
State  v.  Missouri  etc.  Ry.  Co.,  262  Mo.  525,  Ann.  Oaa.  1916E,  949,  L.  B.  A. 
19150,  778,  172  S.  W.  40,  refusing  to  uphold  law  requiring  railroads  to 
carry  militiamen  at  rate  of  one  cent  per  mile;  Hilton  Lumber  Co.  v. 
Atlantic  Coast  Line  R.  Co.,  141  N.  C.  188,  6LR.A.  (N.  S.)  225,  53 
S.  E.  829,  holding  shipper  has  burden  of  proving  discrimination;  Eberle 
v.  Southern  Ry.  Co.,  98  S.  C.  94,  79  S.  E.  795,  upholding  right  of  carrier 
to  sell  mileage  tickets;  United  Fuel  Gas  Co.  v.  Public  Service  Commis- 
sion, 73  W.  Va.  589,  590,  80  S.  E.  939,  holding  gas  company  cannot 
give  lower  rate  to  those  purchasing  under  contract  extending  over 
number  of  years;  Interstate  Commerce  Commission  v.  East  Tennessee 
e'tc.  Ry.  Co.,  85  Fed.  113,  Gulf  etc.  Ry.  Co.  v.  Miami  S.  S.  Co.,  86  Fed. 
419,  30  C.  C.  A.  142,  and  Interstate  Commerce  Commission  v.  Western 
etc.  R.  R.  Co.,  88  Fed.  196,  arguendo. 

Circuit  Court  has  jurisdiction  to  receive  evidence  and  determine  facts 
as  to  discrimination. 

Approved  in  Western  New  York  etc.  Co.  v.  Penn  Refining  Co.,  137 
Fed.  352,  70  C.  C.  A.  23,  lessor  not  liable  for  lessee's  participation  in 
discriminating  rate  during  continuance  of  lease ;  Interstate  Commerce 
Commission,  v*  Southern  Pac.  Co.,  132  Fed.  837,  in  suit  by  Interstate  Com- 
merce Commission,  general  denial  of  allegation  of  violating  act,  court  may 
consider  every  possible  violation  of  act;  Interstate  Commerce  Commis- 
sion v.  Southern  Pac.  Co.,  123  Fed.  601,  holding  suit  in  Federal  court 
to  enforce  commission's  order  is  proceeding  de  novo. 

Miscellaneous.  Cited  in  Interstate  Commerce  Commission  v.  Clyde 
Steamship  Co.,  181  U.  S.  32,  45  L.  Ed.  731,  21  *  Sup.  Ct.  513,  holding 
where  commerce  commission  through  error  of  law  has  failed  to  roves- 
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tigate  facts,  courts  will  not  independently  investigate  facts  but  will 
dismiss  without  prejudice;  Detroit  etc.  Ry.  Co.  v.  Michigan  Railroad 
Commission,  171  Mich.  360,  137  N.  W.  338,  holding  rates  fixed  by  Michi^ 
gan  commission  were  confiscatory;  dissenting  opinion  in  Pennsylvania 
R.  R.  Co.  v.  International  Coal  Min.  Co.,  230  U.  S.  225,  Ann.  Oas.  1915A, 
315,  57  L.  Ed.  1463,  33  Sup.  Ct.  893,  majority  holding  liability  of  car- 
rier is  limited  to  pecuniary  loss  suffered  by  shipper. 

168  17.  8.  177-197,  42  L.  Ed.  426,  18  Sap.  Ct.  72;  CHAVES  v.  UNITED 
STATES. 

Confirmation  of  Spanish  settlement  grant  refused  where  evidence  of 
Acts  necessary  was  wanting. 

Approved  in  United  States  v.  Elder,  177  U.  S.  118,  44  L.  Ed,  695,  20 
Sup.  Ct.  542,  holding  conveyance  by  Governor  and  public  record  of 
grant  was  necessary  to  vest  applicant  under  colonization  regulations  of 
1828,  with  fee. 

Gain  or  loss  of  title  by  abandonment,  not  including  questions  under 
statutes  of  limitation.    Note,  136  Am.  St.  Rep.  909. 

168  U.  a  198-207,  42  L.  Ed.  434,  18  Sap.  Ct.  42,  ZIA  v.  UNITED  STATES. 

Spanish  or  Mexican  license  for  pasturage  was  revoked  by  treaty  of 
Guadalupe  Hidalgo. 

Approved  in  Stoneroad  v.  Beck,  16  N.  M.  776,  120  Pac.  907,  applying 
!rule  to  land  in  New  Mexico  held  by  sufferance. 

168  U.  8.  208-218,  42  L.  Ed.  438,  18  Sup.  Ct  53,  CBESPIN  v.  UNITED 
STATES. 

Spanish  or  Mexican  grant  is  prima  fade  evidence  of  its  own  validity. 
Approved  in  Stoneroad  v.  Beck,  16  N.  M.  770,  120  Pac.  904,  holding 
officers  of  conquered  government  cannot  alienate  any  part  of  public 
domain. 

Prefects  had  no  general  power  to  make  grants  previously  had  by  Mexi- 
can governors. 

Approved  in  Mitchell  v.  Furman,  180  U.  S.  432,  45  L.  Ed,  610,  21 
Sup.  Ct.  441,  holding  authority  of  Spanish  officer  to  make  conveyance 
of  public  land  not  presumed  from  fact  of  conveyance;  United  States 
v.  Elder,  177  U.  S.  121,  44  L.  Ed.  697,  20  Sup.  Ct.  543,  holding  prefect 
and  justice  of  peace  in  1845  had  no  power  to  grant  title  to  public  lands ; 
Hays  v.  United  States,  175  U.  S.  258,  44  L.  Ed.  154,  20  Sup.  Ct.  83, 
'  under  Mexican  laws  prior  to  1848,  alcaldes  could  not  grant  public  lands ; 
United  States  v.  Pena,  175  U.  S.  508,  44  L.  Ed.  254,  20  Sup.  Ct.  168, 
subsequent  to  treaty  of  Guadalupe  Hidalgo,  alcalde  could  not  change 
grant  by  including  additional  persons. 

Title  by  prescription  before  cession  cannot  be  established  in  Court  of 
Private  Land  Claims. 
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Approved  in  Hays  v.  United  States,  175  U.  S.  259,  44  L.  Ed  155,  20 
Sup.  Ct.  84,  possession  since  treaty  of  Guadalupe  Hidalgo  will  not, 
of  itself,  give  valid  title;  Chavez  v.  United  States,  175  U.  S.  563,  44 
L.  Ed.  273,  20  Sup.  Ct.  205,  arguendo. 

Distinguished  in  Sena  v.  United  States,  189  U.  S.  240,  47  L.  Ed.  791, 
23  Sup.  Ct.  598,  holding  abandonment  of  Spanish  grant  nine  years 
before  Mexican  treaty  of  1848,  without  resumption  of  possession  or 
assertion  of  title  for  fifty  years  after  treaty,  bars  confirmation. 

Proof  and  evidence  of  foreign  laws  and  their  effect.  Note,  113 
Am,  St.  Rep.  869. 

168  U.  a  218-224,  42  L.  Ed.  442,  18  Sap.  Ofc  60,  BOFF  v.  BURNET. 
Indian  tribes  are  not  foreign,  bat  domestic,  dependent,  nations. 
Approved  in  United    States  v.  Heyfron,  138    Fed.  967,  halfbreed 
adopted  by  Indian  nation  has  all  tribal  rights,  including  exemption  from 
State  taxation  of  property  on  reservation. 

Federal  court  has  jurisdiction  of  claim  by  citizen  rejected  in  courts 
of  Indian  nation. 

Approved  in  Tinker  v.  McLaughlin-Farrar  Co.,  32  Okl.  782,  124  Pac. 
298,  holding  credit  extended  to  Osage  Indian  could  not  exceed  sixty 
per  cent  of  next  quarterly  allowance. 

168  U.  S.  224-241,  42  L.  Ed.  444,  18  Sup.  Ct.  98,  OGDEN  CITY  V.  ABM- 
STBONO. 

Distinct  demands  cannot  be  Joined  in  equity  to  make  up  jurisdictional 
amount  on  appeal. 

Approved  in  Wheless  v.  St.  Louis,  180  U.  S.  382,  45  L.  Ed.  586,  21 
Sup.  Ct.  403,  holding  separate  interests  of  complainants  in  suit  to  enjoin 
proceedings  to  levy  assessments  for  local  improvements  cannot  be 
joined  for  jurisdictional  amount;  Larabee  v.  Dolley,  175  Fed.  386,  hold- 
ing jurisdictional  amount  depends  on  value  of  right;  Risley  v.  City  of 
Utica,  168  Fed.  747,  holding  jurisdiction  is  dependent  on  amount  of 
tax. 

Jurisdiction  of  Federal  Circuit  Court  as  affected  by  amount  in  con- 
troversy in  cases  of  joint  parties  plaintiff  or  defendant.  Note. 
5  Ann.  Cas.  489. 

Where  power  to  improve  streets  depends  upon  certain  vote,  such  f set 
is  jurisdictional. 

Approved  in  Shewalter  v.  Lexington,  143  Fed.  165,  Federal  court  has 
no  jurisdiction  of  suit  to  quiet  title  as  against  street  improvement  cer- 
tificates of  less  than  two  thousand  dollars,  though  city  act  illegal; 
McCaffrey  v.  Omaha,  91  Neb.  187,  135  N.  W.  553,  holding  taxes  for 
improvement  cannot  be  levied  outside  improvement  district;  Allen  v. 
Portland,  35  Or.  432,  436,  58  Pac.  512,  513,  holding  burden  of  showing 


1159  OGDEN   CITY   v.  ARMSTRONG.    168  U.  S.  224r-241 

that  council  in  making  public  improvement  did  not  have  jurisdiction 
where  record  shows  requisite  petition  rests  on  complainant. 

Distinguished  in  Taylor  v.  Louisville  etc.  R.  R.  Co.,  88  Fed.  359,  31 
C.  G.  A.  537,  extrinsic  evidence  is  not  admissible  to  vary  presumption 
that  board  assessed  railroad's  property  at  same  percentage  of  value  as 
other  property. 

Equity  will  not  restrain  collection  of  tax  merely  because  it  is  illegal. 
Approved  in  Boise  Artesian  Hot  etc.  Water  Co.  v.  Boise  City,  213 
U.  S.  284,  53  L.  Ed.  799,  29  Sup.  Ct.  426,  refusing  to  enjoin  collection 
of  license  fee  imposed  on  corporation ;  City  Council  of  Augusta  v.  Tim- 
merman,  233  Fed.  218,  holding  fact  that  multiplicity  of  suits  will  re- 
sult will  not  warrant  interference  of  equity;  Wells  Fargo  &  Co.  v. 
Johnson,  205  Fed.  76,  holding  decision  of  board  of  assessment  can  only 
be  attacked  on  ground  of  fraud;  Western  Union  Tel.  Co.  v.  Trapp,  186 
Fed.  120,  108  C.  C.  A.  226,  holding  remedy  at  law  must  be  inadequate ; 
Taylor  v.  Louisville  etc.  R.  R.  Co.,  88  Fed.  357,  31  C.  C.  A.  537,  inade- 
quacy of  legal  remedy  must  be  shown  before  equity  will  interfere  with 
tax;  Bank  of  Kentucky  v.  Stone,  88  Fed.  390,  reaffirming  rule. 

Equity  will  restrain  collection  of  tax  levied  without  required  assent. 

Approved  in  Wilson  v.  Lambert,  168  U.  S.  613,  42  L.  Ed.  600,  18 
Sup.  Ct.  217,  equity  has  jurisdiction  to  hear  complainants  asserting 
that  lands  are  about  to  be  assessed  by  board  under  order  alleged  un- 
constitutional law;  Railroad  &  Tel.  Cos.  v.  Board  of  Equalizers,  85 
Fed.  318,  equity  may  relieve  against  unequal  taxation  by  enjoining 
enforcement  pf  tax  based  on  illegal  assessment;  Risley  v.  City  of  Utica, 
173  Fed.  520,  holding  bill  must  show  no  adequate  remedy  at  law  exists ; 
Atchison  etc.  Ry.  Co.  v.  Sullivan,  173  Fed.  469,  97  C.  C.  A.  1,  holding 
equity  will  interfere  where  no  adequate  remedy  at  law  exists;  Univer- 
sity of  the  South  v.  Jetton,  155  Fed.  184,  holding  educational  cor- 
poration, exempt  from  taxation,  might  enjoin  levy;  Improvement  Dist. 
No.  1  v.  St.  Louis  Southwestern  Ry.  Co.,  99  Ark.  515,  139  S.  W.  311, 
holding  proceedings  are  void  where  assent  is  not  obtained;  Roberts  v. 
Bradfield,  12  App.  D.  C.  460,  holding  equity  will  enjoin  payment  by 
treasurer  of  United  States;  Coleman  v.  Board  of  Education,  131  Ga. 
649,  63  S.  E.  44,  holding  equity  will  inquire  into  validity  of  election 
authorizing  tax;  Bennett  v.  City  of  Emmetsburg,  138  Iowa,  70,  115 
N.  W.  585,  holding  appeal  by  lot  owners  in  action  to  restrain  enforce- 
ment of  assessment  will  not  be  dismissed  because  certain  property  own- 
ers refuse  to  join;  City  of  Sedalia  v.  Montgomery,  227  Mo.  21,  22,  88 
S.  W.  1018,  holding  tax  bills  are  prima  facie  evidence  of  regularity  of 
proceedings;  Sedalia  v.  Scott,  104  Mo.  App.  605,  78  S.  W.  278,  juris- 
diction of  council  to  make  improvements  once  ousted  not  regained  by 
some  signers  withdrawing  protest;  Morse  v.  Omaha,  67  Neb.  431,  93 
N.  W.  736,  equity  enjoins  collection  of  special  assessment  under  Comp. 
Stats.  1897,  c.  12a,  §  110,  for  paving  when  petition  not  signed  by 
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majority ;  Elmhurst  Fire  Co.  v.  New  York,  213  N.  Y.  91,  106  N.  E.  922, 
holding  tax  is  illegal  where  commissioners  wrongly  determine  value  of 
property;  Sharum  v.  Muskogee,  43  Okl.  28,  141  Pae.  24,  holding  where 
more  than  one-half  of  land  owners  object,  authorities  cannot  proceed 
with  improvement ;  City  of  Perry  v.  Davis,  18  Okl.  441,  90  Pae.  869, 
holding  act  authorizing  construction  of  sewer  is  not  void  on  account 
of  failure  to  provide  notice  to  property  owners;  dissenting  opinion  in 
Farr  v.  Detroit,  136  Mich.  204,  99  N.  W.  21,  majority  holding  purchaser 
of  land  benefited  by  paving  cannot  have  assessment  set  aside  on  ground 
that  petition  not  signed  by  enough  to  give  council  jurisdiction  if  cog- 
nizant of  all  facts  and  not  objecting. 

Distinguished  in  Hughey  v.  Winborne,  44  Fla.  607,  33  South.  250, 
equity  will  declare  void  deed  executed  under  Acts  1891,  c.  4011,  for 
nonpayment  of  taxes,  when  land  not  assessed  in  owner's  name  by  col- 
lector of  revenue ;  Sedalia  v.  Montgomery,  109  Mo.  App.  214,  215,  88 
S.  W.  1018,  where  jurisdiction  conferred  on  city  council  by  failure 
of  ten  per  cent  of  taxpayers  to  protest,  one  protesting  may  withdraw 
protest  within  time  limit. 

Equity  will  assume  jurisdiction  to  prevent  clouding  tittle  where  defect 
in  tax  does  not  appear  from  record. 

Approved  in  Johnston  v.  Kramer  Bros.  &  Co.,  203  Fed.  742,  applying 
principle;  King  County  v.  Northern  Pae.  Ry.  Co.,  196  Fed.  325,  116 
C.  C.  A.  143,  holding  equity  will  interfere  where  portion  of  tax  is  to  be 
paid  over  to  State  and  no  action  would  lie  for  its  recovery;  Pyle  v. 
Brenneman,  122  Fed.  791,  00  C.  C.  A.  409,  holding  equity  has  juris- 
diction to  enjoin  collection  of  illegal  tax  where  property  owner  has  no 
adequate  legal  remedy  for  recovery  of  money  so  paid;  Kansas  City 
etc.  R.  R.  Co.  v.  King,  120  Fed.  620,  57  C.  C.  A.  278,  holding  equity 
will  enjoin  collection  of  tax  where  same  is  illegal  and  assessment  be- 
comes  an  .apparently  valid  lien  upon  property;  Pabst  Brewing  Co.  v. 
Crenshaw,  120  Fed.  155,  holding  equity  will  enjoin  enforcement  of  State 
inspection  laws,  requiring  inspection  fee  for  beer  temporarily  stored 
before  shipment  into  other  States;  Hutchinson  v.  Beckham,  118  Fed. 
402,  55  C.  C.  A.  333,  holding  equity  will  enjoin  enforcement  of  illegal 
ordinance  where  enforcement  would  require  plaintiff  to  defend  many 
criminal  suits  and  would  severely  injure  his  business ;  United  States  v. 
Southern  Pae.  R.  R.  Co.,  117  Fed.  554,  holding  United  States  may  mam- 
tain  suit  in  equity,  under  acts  of  1896,  to  test  bona  fides  of  purchasers 
to  prevent  multiplicity  of  suits;  Union  &  Planters'  Bank  v.  Memphis. 
Ill  Fed.  563,  49  C.  C.  A.  455,  holding  equity  will  enjoin  collection 
of  taxes  levied  in  violation  of  bank  charter  on  ground  of  preventing 
multiplicity  of  suits ;  Central  Pae.  Ry.  Co.  v.  Evans,  111  Fed.  74,  hold- 
ing equity  will  enjoin  assessment  in  manner  not  authorized  by  lft*> 
legal  remedy  being  inadequate;  Bid  well  v.  Huff,  103  Fed.  373,  holding 
equity  will  enjoin  enforcement  of  assessment  against  land  which  will 
not  be  benefited  by  improvement  where  tax  is  one-fourth  of  value  and 
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will  destroy  mortgage  security;  Taylor  v.  Louisville  ete.  R.  R.  Co.,  88 
Fed.  358,  31  C.  C.  A.  537,  equity  will  interfere  to  enjoin  tax  as  cloud 
on  title  where  valid  on  face;  Dumras  v.  Denver,  16  Colo.  App.  392, 
394,  65  Pac.  587,  holding  where  fatal  defects  in  notice  in  proceedings 
for  making  public  improvement  do  not  appear  on  face,  the  assessment 
is  cloud  on  title;  District  of  Columbia  v.  Witmer,  39  App.  D.  C.  337, 
holding  on  writ  of  certiorari,  court  will  inquire  only  as  to  whether 
notice  was  given;  Buchanan  v.  Macfarland,  31  App.  D.  C.  16,  holding 
equity  will  assume  jurisdiction  to  cancel  tax  sale  certificate;  Rhodes  v. 
Koch,  189  Mo.  App.  382,  176  S.  W.  289,  holding  finding  of  city  council  is 
not  conclusive.  , 

Distinguished  in  Tulare  Irrigation  District  v.  Shepard,  185  U.  S.  24, 
46  L.  Ed.  784,  22  Sup.  .Ct.  540,  holding  de  facto  corporation  receiving 
benefits  of  bonds  issued  cannot  set  up  that  it  was  not  legally  organized 
when  sued  by  bona  fide  holder;  People  v.  District  Court,  29  Colo.  233, 
68  Pac.  253,  holding  District  Court  cannot  enjoin  State  board  of  assess- 
ors from  assessing  transportation  companies  as  authorized  by  Sess.  Laws 
1901. 

Right  of  signer  of  petition  to  withdraw  name  before  petition  is  acted 
upon.    Note,  15  Ann.  Oas.  1127/ 

168  U.  &  241-250,  42  I*  Ed.  453,  18  Sup.  Ot  57,  DENNISON  v.  UNITED 
STATES. 

Judgment  in  former  suit  on  different  demand  is  estoppel  only  as  to 
matters  in  issue  and  on  which  judgment  was  based. 

Approved  in  Bedford-Bowling  Green  Stone  Co.  v.  Oman,  134  Fed.  453, 
decision  establishing  right  in  switch  over  land  of  another  does  not  pre- 
clude inquiry  in  suit  between  same  parties  as  to  right  to  use  switch 
when  contract  relied  on  previously  revoked  and  switch  sold  to  land 
owner ;  St.  Joseph  Union  Depot  Co.  v.  Chicago  etc.  Ry.  Co.,  89  Fed.  651, 
32  C.  C.  A.  284,  judgment  is  adjudication  upon  all  matters  of  law  and 
fact  necessary  to  determination  of  case;  Stroup  v.  Pepper,  69  Kan.  246, 
76  Pac.  827,  where,  in  ejectment,  defendant  claiming  right  of  mortgagee, 
fact  that  mortgage  might  have  been  foreclosed  in  previous  suit  between 
same  parties  not  bar. 

168  U.  8.  250-254,  42  L.  Ed.  456,  18  Sup.  Ok  83,  UNDERHTLI,  v.  HERNAN- 
DEZ. 

Courts  of  one  country  will  not  sit  in  judgment  on  acts  of  another  done 
in  its  own  territory. 

Approved  in  American  Banana  Co.  v.  United  Fruit  Co.,  213  U.  S.  358, 
16  Ann.  Cas.  1047,  53  L.  Ed.  832,  29  Sup.  Ct.  511,  holding  Sherman  Anti- 
Trust  Act  does  not  apply  to  acts  done  in  foreign  counties;  American 
Banana  Co.  v.  United  Fruit  Co.,  166  Fed.  265,  92  C.  C.  A.  325  (affirming 
160  Fed.  188),  holding  corporation  being  ejected  from  certain  land  in 
Costa  Rica  could  not  sue  in  United  States  courts;  O'Neill  v.  Central 
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Leather  Co.,  87  N.  J.  L.  557,  94  Atl.  791,  holding  courts  of  United  States 
will  not  inquire  into  sale  made  by  revolutionary  commander  in  Mexico. 
Jurisdiction  of  court  of  action  against  foreign  sovereign  or  foreign 
State.    Note,  14  Ann.  Gas.  575. 

Courts  will  notice  that  United  States  has  recognised  revolutionary  gov- 
ernment. 

Approved  in  State  v.  Barrett,  172  Ind.  177,  87  N.  E.  710,  holding  courts 
will  take  judical  notice  of  records  of  mining  board. 

Acts  of  legitimate  warfare  in  Civil  War  cannot  be  made  basis  of  In- 
dividual liability. 

Cited  in  The  Paquete  Habana,  175  U.  S.  696,  44  L.  Ed.  327,  20  Sap.  Ct. 
298,  coast  fishing  boats  are  exempt  from  capture  by  enemy. 

Responsibility  of  soldiers  and  militiamen.    Note,  L.  R.  A  1915A, 
1144. 

Duty  of  conquering  with  respect  to  obligations  of  conquered  State. 
Note,  5  B.  R.  0.  907. 

Miscellaneous.  Cited  in  dissenting  opinion  in  Tucker  v.  Alexandroff, 
183  U.  S.  467,  46  L.  Ed.  282,  22  Sup.  Ct.  212,  majority  holding  member 
of  Russian  naval  service  sent  to  United  States  as  member  of  crew  of 
unfinished  war  vessel  deserting  before  completion  is  deserter  within 
treaty  of  1837. 

168  U.  a  256-262,  42  K  Ed.  456,  18  Sup.  Ofc  62,  PRATT  T.  PAEI8  GAS 
LIGHT  ETC.  OO. 

State  court  is  not  deprived  of  jurisdiction  because  validity  of  patent 

is  incidentally  involved. 

« 

Approved  in  Minnesota  v.  Northern  Securities  Co.,  194  U.  S.  64,  48 
L.  Ed.  878, 24  Sup.  Ct.  598,  State  cannot  by  suit  in  own  name  invoke  juris- 
diction of  Federal  court  because  of  injury  to  proprietary  rights  from 
absence  of  free  competition;  Bankers'  Mutual  Casualty  Co.  v.  Minne- 
apolis etc.  Ry.  Co.,  192  U.  S.  384,  48  L.  Ed.  484,  24  Sup.  Ct.  329,  holding 
suit  against  railroad  for  loss  of  mail  package,  where  based  upon  general 
principles  of  law,  does  not  arise  under  laws  of  United  States ;  St.  Louis 
Street  Flushing  Mach.  Co.  v.  Sanitary  Street  Flushing  Mach.  Co.,  161 
Fed.  726,  88  C.  C.  A.  585,  applying  rule  to  suit  to  compel  specific  per- 
formance of  contract  to  assign  patent;  Lefkowitz  v.  Foster  Hose  Sup- 
porter Co.,  161  Fed.  371,  373,  holding  where  suit  involved  breach  of 
license  contract,  no  Federal  question  was  involved;  Oregon  v.  Three 
Sisters  Irr.  Co.,  158  Fed.  349,  holding  action  regarding  reclamation  of 
desert  lands  in  Oregon  was  one  arising  under  laws  of  United  States; 
McMullen  v.  Bowers,  102  Fed.  496,  500,  42  C.  C.  A.  470,  holding  suit 
to  prevent  purchaser  from  receiver  of  person  licensed  to  use  dredges 
in  certain  territory  from  using  dredges  beyond  territory  does  not  arise 
under  patent  laws ;  Kurtz  v.  Strauss,  100  Fed.  801,  holding  bill  for  spe- 
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cific  performance  of  contract  to  introduce  patent  article  and  for  cancel- 
lation of  forged  assignment  of  part  interest  in  patent  states  no  cause 
arising  under  patent  law ;  Robison  y.  Fishbaok,  175  Ind.  136,  Ann*  Gas. 
1913B,  1271,  93,  N.  E.  668,  holding  State  court  may  determine  rights 
to  patent  for  card  index  system;  Pittsburg  etc.  Ry.  Co.  v.  Mitchell, 
175  Ind.  202,  91  N.  E.  738,  and  Ft.  Smith  etc.  R.  Co.  v.  Awbrey  &  Semple, 
39  Okl.  275,  134  Pac.  1119,  both  holding  State  courts  have  jurisdiction 
of  suit  against  carrier  for  delay  in  transportation  of  goods;  Carleton 
v.  Bird,  94  Me.  188,  189,  47  Atl.  155,  156,  holding  State  court  has  juris- 
diction of  suit  on  covenant  for  license  fee  for  use  of  patent  lime  kiln 
where  defendant  claimed  to  use  process  different  from  plaintiff's;  Mar- 
shall Engine  Co.  v.  New  Marshall  Engine  Co.,  199  Mass;  550,  85  N.  E. 
742,  applying  rule  to  suit  on  assignment  of  patent;  Jones  Cold  Store 
Door  Co.  v.  Jones,  108  Md.  443,  129  Am.  St.  Rep.  446,  70  Atl.  90,  and 
Forster  v.  Brown  Hoisting  Machinery  Co.,  266  111.  296,  Ann.  Oaa.  1916B, 
795,  107  N.  E.  592,  both  holding  bill  involving  infringement  of  patent 
is  within  jurisdiction  of  Federal  court;  Pratt  v.  Hawes,  118  Wis.  611, 
95  N.  W.  968,  holding  State  court  having  jurisdiction  of  parties  and 
subject  matter  in  suit  for  price  of  patent  right  and  of  machine  itself 
may  determine  validity  of  patent ;  Indiana  v.  Alleghany  Oil  Co.,  85  Fed. 
872,  suit  by  State,  in  its  own  courts,  against  citizen  of  another  State, 
is  not  removable  for  diverse  citizenship;  McRae  v.  Bowers  Dredging 
Co.,  86  Fed.  346,  court  of  equity  in  possession  will  not  surrender  prop- 
erty, but  may  order  sale  and  distribute  funds;  Cronenwett  v.  Boston 
etc.  Transp.  Co.,  95  Fed.  53,  insurance  on  vessel  sent  out  by  receiver 
will  be  disbursed  as  proceeds  of  vessel,  maritime  lienholders  coming 
first;  dissenting  opinion  in  Henry  v.  A.  B.  Dick  Co.,  224  U.  S.  61, 
Ann.  Cas.  191SD,  880,  56  L.  Ed.  668,  32  Sup.  Ct.  364,  majority  holding 
agreement  between  patentee  and  licensee  involving  use  of  patent  is  one 
within  Federal  jurisdiction ;  dissenting  opinion  in  People  v.  Metropolitan 
Surety  Co.,  211  N.  Y.  123,  105  N.  E.  104,  majority  holding  claim  of 
materialman  on  bond  of  public  contractor  cannot  be  presented  in  insol- 
vency proceedings  in  State  court. 

Distinguished  in  Henry  v.  A.  B.  Dick  Co.,  224  U.  S.  15,  16,  Ann.  Oaa. 
1913D,  880,  56  L.  Ed,  651,  32  Sup.  Ct.  364,  holding  agreement  between 
patentee  and  licensee  involving  use  of  patent  is  one  within  Federal  juris- 
diction ;  Excelsior  Wooden  Pipe  Co.  v.  Pacific  Bridge  Co.,  185  U.  S.  286, 
295, 46  L.  Ed.  91S,  917,  22  Sup.  Ct.  682,  686,  holding  suit  by  licensee  against 
patentee  and  third  person  setting  up  title  under  license  and  validity 
of  patent  and  its  infringement  arises  under  patent  laws;  Hudson  v. 
New  York  etc.  Transp.  Co.,  175  Fed.  519,  520,  522,  holding  Circuit  Court 
has  no  jurisdiction  to  enforce  maritime  liens. 

Jurisdiction  of  State  court  with  respect  to  action  involving  patent 
rights.    Note,  Ann.  Cas.  1916B,  801,  802,  803,  804. 

Meaning  of  word  "case"  as  used  in  sense  of  "action"  or  "proceed- 
ing."   Note,  21  Ann.  Cas.  670. 
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Administration  of  Federal  laws  in  State  courts.    Note,  48  L  &.  A, 
88. 

Right  to  injunction  or  damages  in  an  action  for  infringement  of  pat- 
ent.   Note,  20  E.  R.  0.  867. 

Miscellaneous.  Cited  in  Corn  Products  Refining  Co.  v.  Weigle,  221 
Fed.  995,  discussing  rule  regarding  labeling  of  maple  syrup. 

168  V.  8.  262-273,  42  I*  Ed,  461,  18  Sup.  Ot  80,  HODOSON  v.  VEBMONT. 

Information  in  words  of  statute  prohibiting  sale,  etc.,  of  intoxicating 
liquors,  is  sufficient. 

Approved  in  Endleman  v.  United  States,  86  Fed.  461,  30  C.  C.  A.  186, 
indictment  charging  sale  of  "one  glass,  pint,  quart/'  etc.  of  liquor  to 
Indians  is  good. 

Information,  Instead  of  indictment  by  grand  jury,  affords  due  process 
of  law. 

Approved  in  Lem  Woon  v.  Oregon,  229  U.  S.  589,  57  I*  Ed.  1842,  33 
Sup.  Ct.  783,  applying  principle;  Twining  v.  New  Jersey,  211  U.  S.  HI, 
53  L.  Ed.  Ill,  29  Sup.  Ct.  14,  holding  exemption  from  self-incrimination 
is  not  guarded  as  against  State  action;  Rogers  v.  Peck,  199  U.  S.  434, 
50  L.  Ed.  260,  26  Sup.  Ct.  87,  solitary  confinement  pending  execution 
of  death  sentence  after  original  day  set  for  execution  passed  not  denial 
of  due  process ;  Maliett  v.  North  Carolina,  181  U.  S.  599,  45  L.  Ed.  1020, 
21  Sup.  Ct.  734,  holding  allowance  of  appeal  from  court  of  one  district, 
but  not  from  another,  in  case  of  grant  of  new  trial  to  accused,  does 
not  deny  equal  protection  of  law;  Maxwell  v.  Dow,  176  U.  S.  584,  603, 
44  L.  Ed.  598,  605,  20  Sup.  Ct.  450,  457,  holding  proceeding  by  informa- 
tion instead  of  by  indictment  accords  due  process ;  Ex  parte  Januszewski, 
196  Fed.  128,  holding  delinquent  minor  might  be  prosecuted  by  affidavit; 
Ex  parte  McLaughlin,  210  Mo.  661,  109  S.  W.  626,  upholding  law  allow- 
ing  felonies  to  be  prosecuted  by  indictment  or  information;  State  v. 
Rudolph,  187  Mo.  83,  85  S.  W.  587,  upholding  right  of  State  to  prose- 
cute for  murder  on  information ;  State  v.  Jones,  168  Mo.  402,  68  S.  W. 
567,  sustaining  prosecution  for  larceny  by  information  pursuant  to  Mo. 
Const.  1900,  art.  II,  §  12,  making  indictment  and  information  concur- 
rent ;  In  re  McNaught,  1  Okl.  Cr.  546,  99  Pac.  249,  allowing  crime  of 
murder  to  be  prosecuted  by  information ;  State  v.  Stimpson,  78  Vt.  13o, 
1  L.  R.  A.  (N.  S.)  1153,  62  Atl.  17,  upholding  statute  providing  for  prose- 
cution by  information  except  crimes  punishable  by  death  or  life  impris- 
onment ;  In  re  McKee,  19  Utah,  241,  57  Pac.  26,  trial  for  grand  larceny 
by  jury  of  eight  is  due  process;  In  re  Maxwell,  19  Utah,  501,  57  Pac 
414,  reaffirming  rule;  Nashville  etc.  Ry.  Co.  v.  Taylor,  86  Fed.  185, 
arguendo. 

Constitutionality  of  statute  providing  for  prosecution  for  felony  by 
information  without  indictment.    Note,  6  Ann.  Cas.  644. 
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Sufficiency  of  information,  without  indictment,  in  common-law  felo- 
nies.   Note,  1  L  R.  A.  (N.  S.)  1153. 

Acts  which  the  legislature  may  and  may  not  declare  criminal.    Note, 
78  Am.  St.  Rep.  239. 

Validity  of  statute  prescribing  special  punishment  for  prior  of- 
fender or  habitual  criminal.    Note,  18  Ann.  Gas.  923. 

168  V.  S.  273-278,  42  L.  Ed.  464,  18  Sup.  Ct.  85,  UNITED  STATES  v.  WIL- 
SON. 

Consul  paying  fees  to  government  voluntarily  cannot  recover  them 
three  years  afterward. 

Approved  in  United  States  v.  Edmonston,  181  U.  S.  510,  45  L.  Ed.  976, 
21  Sup.  Ct.  722,  holding  voluntary  payment  by  mistake  of  two  dollars 
and  one-half  instead  of  one  dollar  and  one-quarter  per  acre  for  land 
gives  no  claim  against  government  for  overcharge;  New  Orleans  etc. 
R.  R.  Co.  v.  Louisiana  Construction  etc.  Co.,  109  La.  26,  94  Am.  St.  Rep. 
406,  33  South.  56,  holding  payment  of  wharfage  rentals  under  threat 
of  civil  suits  is  voluntary  payment  and  cannot  be  recovered. 

Recovery  of  voluntary  payments.    Note,  94  Am.  St.  Rep.  410. 

168  TJ.  S.  278-286,  42  L.  Ed.  466,  18  Sup.  Ot.  65,  HOLTZMAN  V.  DOUGLAS. 
Payment  of  taxes  is  evidence  of  claim. 

Approved  in  Davis  v.  Coblens,  12  App.  D.  C.  58,  applying  principle; 
Houston  Oil  Co.  v.  Goodrich,  213  Fed.  142,  129  C.  C.  A.  488,  holding 
adverse  possession  of  whole  tract  extends  to  entire  tract;  Jackson  v. 
Simmons,  98  Fed.  773,  39  C.  C.  A.  514,  holding  where  plaintiff's  grantors 
allowed  strangers  to  title  to  pay  taxes  for  twenty-two  years,  such  was 
evidence  of  abandonment;  McCaughn  v.  Young,  85  Miss.  293,  37  South. 
842,  payment  of  taxes  and  recording  of  mortgages  on  wild  land  not  sus- 
ceptible of  occupancy  constitutes  adverse  possession;  dissenting  opinion 
in  Oregon  etc.  R.  Co.  v.  Grubissich,  206  Fed.  590,  124  C.  C.  A.  375, 
majority  holding  silent  possession  extending  over  ten  years  will  not 
destroy  right  of  true  owner. 

Distinguished  in  Oregon  etc.  R.  Co.  v.  Grubissich,  206  Fed.  582,  124 
C.  C.  A.  375,  holding  silent  possession  extending  over  ten  years  will  not 
destroy  right  of  true  owner. 

Adverse  possession  may  be  based  on  use  of  unfenced  land  for  stone- 
yard  for  over  twenty  years. 

Approved  in  Original  Consol.  Min.  Co.  v.  Abbott,  167  Fed.  683,  holding 
one  claiming  adverse  possession  has  burden  of  proof;  Myers  v.  Mayhew, 
32  App.  D.  C.  210,  holding  continuing  use  of  land  for  grazing  purposes 
sufficient;  Briel  v.  Jordan^  27  App.  D.  C.  205,  holding  where  defense 
of  adverse  possession  is  not  contradicted,  verdict  is  properly  directed; 
Reid  v.  Anderson,  13  App.  D.  C.  37,  holding  break  in  possession  defeats 
previous  possession ;  Bingham  Livery  etc.  Co.  v.  McDonald,  37  Utah,  471, 
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110  Pac.  60,  holding  use  of  land  as  yard  was  open  enough  to  constitute 
adverse  possession. 

Necessity  for  color  of  title,  not  expressly  made  a  condition  by  stat- 
ute, in  adverse  possession.    Note,  15  L.  R.  A.  (N.  S.)  1189, 1196. 

Tenant  attorning  to  another  and  paying  rent  to  him  for  twenty  yew 
holds  adversely  to  former  landlord. 

Approved  in  Treece  v.  American  Assn.,  122  Fed.  601,  58  C.  C.  A  266, 
upholding  charge  that  if  tenant  he  put  in  possession  of  tract  of  land  with- 
out inserting  boundaries  whole  was  possessed,  but  if  lease  specified 
amount,  actual  occupancy  controlled. 

Admissibility  of  evidence  of  reputed  title  in  action  involving  adverse 
possession.    Note,  Ann.  Cas.  1914D,  24S. 

Miscellaneous.  Cited  in  Bussey  v.  Charleston  etc.  Ry.  Co.,  52  S.  C. 
444,  30  S.  E.  479,  erroneously. 

168  TJ.  S.  287-310,  42  I*  Ed.  468,  18  Sup.  Ct  140,  O'BRIEN  v.  MILLER. 

Contract  should  be  construed  as  a  whole  with  reference  to  nature  of 
obligations  and  intentions. 

Approved  in  United  States  v.  Utah  etc.  Stage  Co.,  199  U.  S.  423,  50 
L.  Ed.  255,  26  Sup.  Ct.  69,  regardless  of  advertisement  requiring  bidders 
to  inform  themselves  of  facts,  statement  that  there  are  two  elevated  sta- 
tions to  be  served  when  there  are  four  entitles  contractor  to  extra  com- 
pensation ;  Rushing  v.  Manhattan  Life  Ins.  Co.,  224  Fed.  76, 139  C.  C.  A. 
520,  holding  insurance  policy  is  not  in  force  until  time  of  manual  deliv- 
ery; Canadian  Northern  Ry.  Co.  v.  Northern  Mississippi  Ry.  Co.,  209 
Fed.  762,  126  C.  C.  A.  482,  construing  contract  for  sale  of  goods  on  in- 
stallment plan ;  Bates  County  v.  Wills,  190  Fed.  527,  111  C.  C.  A.  354, 
holding  contract  for  construction  of  drainage  ditch  need  not  show 
character  of  soil  to  be  removed ;  Kerr  v.  Schwaner,  177  Fed.  666, 101 
C.  C.  A.  285,  holding  "holidays"  does  not  include  holidays  appointed  by 
Governor  on  account  of  financial  panic ;  American  Bonding  Co.  v.  Pueblo 
Inv.  Co.,  150  Fed.  27,  9  L.  R.  A.  (N.  S.)  557,  80  C.  C.  A.  97,  where  lessees 
covenant  to  put  in  heating  plant,  pay  for  labor  and  materials,  and  gi?e 
bond  conditioned  on  performance,  bond  will  be  construed  to  cover  paying 
for  materials  though  it  does  not  recite  that ;  United  States  Fidelity  etc 
Co.  v.  Board  of  Commrs.  of  Woodson  County,  145  Fed.  148,  76  C.  C.  A. 
114,  where  indemnity  bond  refers  to  bank  as  corporate  body  which  is 
private  bank,  indemnity  company  will  be  held  on  bank's  default ;  Luhng 
Coal  Co.  v.  Jones  &  Adams,  Co.,  141  Fed.  622,  72  C.  C.  A.  311,  holding 
contract  to  deliver  coal  on  cars  at  mine  should  be  construed  in  ligbt 
of  knowledge  of  parties  that  output  of  coal  limited  by  supply  of  ears; 
Vocalion  Organ  Co.  v.  Wright,  137  Fed.  316,  317,  where  one  clause  of 
contract  gives  complainant  interest  in  defendant's  organ  inventions,  a0' 
other  gives  right  to  purchase  inventions  on  pianos,  invention  appl^aD'e 
to  both  comes  under  first  clause;  Pressed  Steel  Car  Co.  v.  Eastern  By* 
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Co.  of  Minnesota,  121  Fed.  611,  57  C.  C.  A.  635,  holding  intention  of 
the  parties  must  be  deduced  from  entire  agreement  considered  together; 
Swift  v.  Furness,  87  Fed.  346,  347,  contract  to  carry  perishable  articles 
should  not  be  so  construed  as  to  permit  carrier  to  deprive  shipper  of 
benefit  of  shipment;  Tevis  v.  Ryan,  13  Ariz.  127,  108  Pac.  464,  applying 
rule  to  contract  to  transfer  stock;  Taylor  v.  Burns,  8  Ariz.  468,  76  Pac. 
624,  holding  contract  in  question  conferred  only  power  of  attorney  to 
sell  land;  Walker  v.  Illinois  etc.  R.  R.  Co.,  215  111.  618,  74  N.  E.  815, 
grant  of  right  of  way  two  hundred  feet  wide  for  constructing  single  or 
double  track  with  necessary  appurtenances  conveys  right  to  devote  en- 
tire* strip  to  track  purposes;  Derby  Desk  Co.  v.  Conners  Bros.  Const. 
Co.,  204  Mass.  470,  90  N.  E.  545,  holding  decision  of  architect  was  neces- 
sary prerequisite  to  suit  by  contractor ;  Butte  Water  Co.  v.  City  of  Butte, 
48  Mont.  396,  138  Pac.  197,  admitting  extrinsic  evidence  to  explain  con- 
tract to  furnish  water  to  city;  Buffalo  etc.  Land  Co.  v.  Bellevue  Land 
etc.  Co.,  165  N.  Y.  254,  51  L.  R.  A.'  951,  57  N.  E.  7,  holding  interruption 
of  traffic  on  street  railroad  due  to  heavy  snow  where  defendant  operated 
as  successfully  as  other  lines  was  no  substantial  breach  of  contract  to 
run  cars  as  other  lines  were  run ;  Tacoma  Mill  Co.  v.  Northern  Pacific 
Ry.  Co.,  89  Wash.  202,  154  Pac.  178,  applying  rule  to  contract  granting 
right  of  way  over  land ;  Griffin  v.  Fairmont  Coal  Co.,  59  W.  Va.  541,  2 
L.  R.  A.  (N.  8.)  1115,  53  S.  E.  49,  holding  contract  for  mining  of  coal 
does  not  intend  that  grantee  support  surface  of  land. 

Admiralty  acts  on  equitable  principles  *in  contruing  bottomry   and 
respondentia  bonds. 

Approved  in  Ralli  v.  Societa  Anonima  Di  Navigazione,  222  Fed.  999, 
holding  amount  paid  under  general  average  adjustment  may  be  recov- 
ered where  equity  demands  same;  The  Wyandotte,  145  Fed.  326,  75 
C.  C.  A.  117,  where  master  of  foreign  vessel  ready  to  sail  but  without 
funds  draws  draft  for  supplies,  it  creates  good  bottomry  bond;  The 
Mauch  Chunk,  139  Fed.  751,  where  charterer  of  vessel  mans,  victuals 
and  operates  it  as  owner,  he  is  deemed  such,  and  third  party  claims  are 
prior  to  that  of  owner  for  loss  of  vessel;  The  Sue,  137  Fed.  134,  ad- 
miralty court  will  set  aside  sale  of  libeled  vessel  not  finally  confirmed 
when  new  offer  made  materially  increasing  bid;  American  Steel  Barge. 
Co.  v.  Chesapeake  &  Ohio  Coal  Agency  Co.,  115  Fed.  673,  53  C.  C.  A. 
301,  holding  pledge  of  freight  to  be  earned  during  term  of  time  charter 
to  secure  payment  of  charter  hire  gives  owner  equitable  lien  in  ad- 
miralty as  of  date  of  charter;  New  York  etc.  Ry.  Co.  v.  Piscataqua  Nav. 
Co.,  108  Fed.  96,  47  C.  C.  A.  225,  holding  sea-going  vessels  prevented 
by  obstruction  of  private  drawbridge  from  navigating  channel  may  sue 
in  admiralty  courts  for  damages. 

Ship  owner  retaining  damages  awarded  for  loss  of  his  ship  is  liable  to 
his  creditors  to  extent  thereof. 

Approved  in  Deslions  v.  La  Compagnie  Generale  Transatlantique,  210 
U.  S.  136,  52  L.  Ed.  992,  28  Sup.  Ct.  664,  holding  limitation  of  liability 
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will  not  be  refused  because  petitioner  has  not.  paid  over  amount  of 
freight ;  Cook  v.  Smith,  187  Fed.  541,  109  C.  C.  A.  304,  holding  limita- 
tion of  liability  applies  also  to  claim  for  personal  injuries ;  The  St.  Johns, 
101  Fed.  477,  holding  insurer's  right  of  subrogation  after  paying  loss 
due  to  collision  is  subordinate  to  rights  of  damage  claimants;  The 
Colima,  82  Fed.  679,  ship  owner  surrendering  freight  is  entitled  to  ex- 
emption under  section  4283,  Rev.  Stats.,  as  not  being  privy  to  defects 
in  loading  or  management  at  sea. 

Limitation  of  vessel  owners1  liability.  Note,  Ann.  Gas.  1913D,  1231, 
1237. 

What  contracts  will  support  maritime  lien.    Note,  70  L.  R.  A.  429. 

Rules  for  adjusting  general  average  between  ship  and  cargo.  Note, 
24  £.  R.  G.  517. 

168  U.  S.  311-328,  42  U  Ed.  478,  18  Sup.  Ct.  129,  HABRISON  ▼.  PEBEA. 

Surviving   administrator   of   minor's   estate   has  right   to   possession 
thereof. 

Approved  in  Bierce  v.  Hutchins,  205  U.  S.  344,  51  L.  Ed.  832,  27 
Sup.  Ct.  524,  applying  principle. 

Demurrer  to  cross-bill  setting  up  impertinent  matters,  after  answer  of 
same  nature,  should  be  sustained. 

Approved  in  Electric  Boat  Co.  v.  Lake  Torpedo  Boat  Co.,  215  Fed.  380, 
holding  in  suit  for  infringement  cross-bill  may  set  up  matters  regarding 
infringement  of  another  patent;  Young  v.  United  States,  176  Fed.  617, 
holding  demurrer  for  misjoinder  should  be  sustained  where  several  claim- 
ants of  allotments  joined  in  one  suit ;  United  States  Mineral  Wool  Co.  v. 
Manville  Covering  Co.,  101  Fed.  146,  holding  bill  is  not  bad  for  multifari- 
ousness for  alleging  infringement  of  two  separate  patents  for  single  object 
where  no  injustice  results;  Commercial  Bank  v.  Sandford,  99  Fed.  157, 
holding  bill  to  foreclose  mortgage  is  not  multifarious  because  joining  per- 
sons claiming  title  under  tax  sale  made  after  execution  of  mortgage; 
Dennison  Mfg.  Co.  v.  Thomas  Mfg.  Co.,  94  Fed.  652,  objection  of  multi- 
fariousness is  one  addressed  to  court's  sound  discretion,  and  should  be 
overruled  where  similar  relief  is  prayed  with  respect  to  several  matters 
complained  of;  Murrell  v.  Peterson,  57  Fla.  489,  49  South.  34,  holding 
multifariousness  is  ground  of  demurrer. 

Supreme  Court  is  concluded  by  findings  of  fact  by  territorial  Supreme 
Court. 

Approved  in  Brooklyn  Min.  etc.  Co.  v.  Miller,  227  U.  S.  201,  57  L  W- 
481,  33  Sup.  Ct.  251,  Crowe  v.  Trickey,  204  U.  S.  235,  51  L.  Ed.  458, 
27  Sup.  Ct.  275,  Karrick  v.  Hannaman,  168  U.  S.  333,  42  L.  Ed.  489, 13 
Sup.  Ct.  138,  Holloway.  v.  Dunham,  170  U.  S.  617,  42  L.  Ed.  1166, 18 
Sup.  Ct.  785,  and  Young  v.  Amy,  171 U.  S.  184, 43  L.  Ed.  129,  18  Sup.  Ct 
804,  all  following  rule ;  Rosaly  v.  Graham  y  Frazer,  227  U.  S.  590,  57 
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L.  Ed.  658, 33  Sup.  Ct.  333,  applying  rule  to  appeal  from  Supreme  Court  of 
Porto  Rico;  Gila  Bend  Reservoir  &  Irr.  Co.  v.  Gila  Water  Co.,  205 
U.  S.  282,  51  L*  Ed.  802,  27  Sup.  Ct.  495,  holding  jurisdiction  of  terri- 
torial court  to  order  sale  of  property  cannot  foe  collaterally  attacked; 
Herrick  v.  Boquillas  Land  etc.  Co.,  200  U.  S.  98,  50  L.  Ed.  389,  26  Sup.  Ct. 
192,  patent  based  on  decree  of  court  of  private  land  claims  reciting  that 
two  parties  have  undivided  interest,  conclusive  as  against  mere  adverse 
holder;  Kelly  v.  Rhoads,  188  U.  S.  5,  47  L.  Ed.  361,  23  Sup.  Ct.  261, 
holding  flock  of  ten  thousand  sheep  driven  across  Wyoming  to  Nebraska 
at  Tate  of  nine  miles  a  day  is  subject  of  interstate  commerce  and  not 
taxable  by  State;  Luhrs  v.  Hancock,  181  U.  S.  570,  45  L.  Ed.  1007,  21 
Sup.  Ct.  727,  holding  Supreme  Court  in  reviewing  territorial  decision  is 
confined  to  assignment  of  errors  based  on  rulings  of  the  court ;  Thomp- 
son v.  Ferry,  180  U.  S.  484,  45  L.  Ed.  633,  21  Sup.  Ct.  453,  holding  on 
appeal  from  territorial  court,  where  no  errors  are  assigned,  sole  question 
open  for  review  is  sufficiency  of  findings  to  sustain  judgment;  Apache 
County  v.  Barth,  177  U.  S.  542,  44  L.  Ed.  879,  20  Sup.  Ct.  719,  holding 
Supreme  Court  may  consider  territorial  Supreme  Court's  findings  made 

in  addition  to  those  of  trial  court,  which  such  court  also  adopted. 

• 

Attorney's  fee  for  recovering  money  for  estate  is  cAargeable  against 
estate,  judge  determining  amount. 

Approved  in  Central  Trust  Co.  v.  United  States  Light  etc.  Co.,  233 
Fed.  421,  allowing  fees  to  counsel  in  creditor's  suit;  In  re  Atkins,  225 
Fed.  643,  fixing  fee  for  attorney  of  trustee  in  bankruptcy;  Hartman  v. 
Swiger,  215  Fed.  989,  holding  stockholder  cannot  call  on  fellow  stock- 
holders to  pay  attorneys'  fees  in  personal  matter;  Buell  v.  Kanawha 
Lumber  Corp.,  201  Fed.  768,  holding*  attorney  acting  without  specific 
appointment  is  not  entitled  to  fee  as  against  those  holding  receiver's 
certificates;  Linen  Thread  Co.  v.  A.  Booth  &  Co.,  192  Fed.  517,  113 
C.  C.  A.  71,  holding  attorney  cannot  recover  fee  from  receiver  where 
corporation  had  already  paid  same ;  Guaranty  Trust  Co.  v.  Chicago  Rys. 
Co.,  185  Fed.  416,  109  C.  C.  A.  18,  holding  court  will  allow  attorneys' 
fees  in  receivership  proceedings;  Ely  v.  Van  Kannel  Revolving  Door 
Co.,  184  Fed.  460,  allowing  fee  to  attorneys  for  services  rendered  to 
receiver;  Jefferson  Hotel  Co.  v.  Brumbaugh,  168  Fed.  878,  94  C.  C.  A. 
279,  holding  attorney  entitled  to  lien  on  fund  recovered  for  client; 
Cuyler  v.  Atlantic  etc.  R.  Co.,  132  Fed.  572,  where  attorney  is  party 
equally  interested  in  property,  court  will  not  allow  fee  in  suit  for  its 
protection,  only  benefit  being  five  per  cent  raise  in  stock  value;  Burden 
etc.  Refining  Co.  v.  Ferris  Sugar  Mfg.  Co.,  87  Fed.  812,  solicitor  con- 
ducting litigation  for  client,  which  benefits  other  creditors,  is  entitled 
.  to  compensation  from  general  fund  for  services  after  and  before  re- 
ceivership; Jacoway  v.  Hall,  67  Ark.  345,  55  S.  W.  14,  holding  admin- 
istrator not  entitled  to  allowance  for  attorneys'  fees  expended  in  re- 
XVH— 74 
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sisting  proper  charges;  Estate  of  O'Connor,  2  Cal.  App.  478,  84  Pac. 
320,  where,  to  compel  executrix  to  distribute  estate,  testamentary  trustee 
institutes  suit,  court  will  allow  his  counsel  fees;  Burleigh  v.  Palmer, 
74  Neb.  124,  12  Ann.  Oas.  777,  103  N.  W.  1068,  holding  attorney  lias 
lien  for  services  rendered  to  trustee;  Harrigan  v.  Gilchrist,  121  Wis. 
398,  99  N.  W.  994,  where  attorney  for  receiver  submits  question  of  fee 
to  court,  if  adjudication  set  aside  and  fee  reduced,  receiver  can  recover 
excess ;  Richardson  v.  Tyson,  110  Wis.  588,  86  N.  W.  255,  holding 
guardian  ad  litem  employing  assisting  counsel  is  entitled  to  reasonable 
compensation  therefor;  Butler  v.  Con  well,  14  Wyo.  172,  82  Pae.  951, 
where  creditors  consent  to  complainant's  employment  to  recover  funds, 
he  is  entitled  to  preferred  claim  on  fund  recovered  for  value  of  services. 
Distinguished  in  In  re  Gillaspie,  190  Fed.  91,  refusing  to  allow  attor- 
neys' fees  in  bankruptcy  proceedings. 

Attorney's  lien  as  affected  by  fact  that  his  client  is  trustee.    Note, 
12  Ann.  Oas.  779. 

Liability  to  interest  on  detention  of  money  received  to  use  of  an- 
other.   Note,  Ann.  Oas.  1916A,  115,  117. 

Miscellaneous.  Cited  in  Jenkins  v.  Maxwell  Land  Grant  Co.,  235 
U.  S.  691,  59  L.  Ed.  428,  35  Sup.  Ct.  205,  affirming  judgment  on  author- 
ity of  principal  case ;  New  Dunderberg  Min.  Co.  v.  Old,  97  Fed.  154, 
38  C.  C.  A.  89,  holding,  under  Colorado  statutes,  in  actions  for  con- 
version of  ore  plaintiff  may  recover  value  and  sum  equal  to  legal  interest 
from  conversion. 

168  TJ.  S.  328-689,  42  L.  Bd.  484,  18  Sup.  Ot.  136,  KABBICK  V.  HAHKA- 
MAN. 

Partner  assuming  to  dissolve  partnership  before  time  agreed  is  li*hk 
for  losses  accruing  to  copartner  thereby. 

Approved  in  McGuire  v.  Gerstley,  204  U.  S.  503,  51  L.  Ed.  589,  27 
Sup.  Ct.  332,  holding  action  for  damages  for  dissolution  of  partnership 
must  allege  how  long  same  was  to  have  continued ;  Meysenburg  v.  Iit- 
tlefield,  135  Fed.  187,  where  complainant  and  defendant  contract  as 
partnership  for  selling  agency  for  twelve  months,  defendant  has  right 
to  dissolve  partnership  at  will;  Williamson  v.  Monroe,  101  Fed.  332, 
holding  partners  in  railroad  construction  work  receiving  assurance  of 
contracts  and  dissolving  partnership  to  obtain  entire  profits  therefrom 
must  account  to  retiring  partner;  Lapenta  v.  Lettieri,  72  Conn.*  383,  Tl 
Am.  St  Rep.  316,  44  Atl.  732,  upon  dissolution,  each  partner  is  charged 
with  duty  of  administering  firm  assets  to  protect  creditors;  McGuire 
v.  Gerstley,  26  App.  D.  C.  203,  holding  partnership  may  be  terminated 
at  will  where  no  specified  term  stated;  Hornaday  v.  Cowgill,  64  Ind. 
App.  640,  101  N.  E.  1034,  holding  dormant  partners  are  not  liable  for 
debts ;  Ulrey  v.  Keith,  237  111.  293,  86  N.  E.  700,  holding  where  lessee 
has  right  to  surrender  lease,  lessor  cannot  maintain  suit  for-specifi° 
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performance;  Johnson  v.  Jackson,  130  Ky.  755,  17  Ann.  Cas.  699,  114 
S.  W.  262,  holding  partnership  to  last  at  will  may  be  dissolved  at  any 
time;  Kuker  v.  Howard  Automatic  Cigarette  etc.  Mach.  Co.,  147  N.  C. 
315,  61  S.  E.  178,  applying  rule  to  partnership  formed  to  market  pat- 
ented article;  Price  v.  Middleton  &  Ravenel,  75  S.  C.  Ill,  55  S.  E.  158, 
holding  suit  for  accounting  of  partnership  assets  is  within  jurisdiction 
of  equity. 

Distinguished  in  Leonard  v.  Sparks,  109  La.  550,  33  South.  597,  hold- 
ing where  one  employs  two  others,  who  agree  to  divide  profits,  the  em- 
ployer retaining  power  to  discharge  either,  either  employee  may  deter- 
mine the  joint  undertaking. 

Partnership    for    definite    period — Power  of    partner  to  dissolve. 

Note,  77  Am.  St  Rep.  319,  321. 
Arbitrary  or  mala  fide  termination  of  partnership  as  basis  of  tort 

action.    Note,  25  L.  R.  A.  (N.  S.)  960. 

Partner  carrying  on  business  with  firm  property  after  dissolution  is 
liable  to  account  for  profits. 

Approved  in  Zimmerman  v.  Harding,  227  U.  S.  494,  495,  496,  57J 
L.  Ed.  611,  33  Sup.  Ct.  387,  applying  rule ;  Towle  v.  Hammond,  99  Fed. 
517,  40  C.  C.  A.  498,  holding  partner's  purchase  of  another's  interest 
in  firm  does  not  inure  to  benefit  of  third  partner  although  acquiring 
equity  of  redemption  after  vendor  failed;  Ramsay  v.  Meade,  37  Colo. 
473,  86  Pac.  1020,  holding  probable  profits  are  not  recoverable;  Beller 
v.  Murphy,  139  Mo.  App.  671,  123  S.  W.  1031,  holding  excluded  partner 
may  sue  at  once  for  accounting. 

Measure  of  damages  for  breach  of  partnership  contract.    Note,  51 
L.  R.  A.  (N.  S.)  84,  85,  94. 

What  is  a  sufficient  cause  for  the  dissolution  of    a  partnership. 
Note,  69  Am.  St.  Rep.  424. 

Actions  between  partners  on  preliminary  partnership  agreements. 
Note,  1  Ann.  Gas.  836. 

Presumption  of  equality  of  shares  of  partners.    Note,  9  £.  R.  G. 
556. 

Miscellaneous.  Cited  in  In  re  Beckwith,  130  Fed.  476,  fact  that  one 
man  finances  concern  and  advises  generally  as  to  management,  sharing 
in  profits,  shows  partnership;  Federal  Oil  Co.  v.  Western  Oil  Cov,  121 
Fed.  677,  57  Cf.  C.  A.  428,  holding  equity  will  not  enforce  oil  and  gas 
lease  providing  for  payment  of  monthly  rental  for  delay  in  commen- 
cing wells  and  certain  royalties  on  oil  produced ;  Dukes  v.  Bash,  29  Ind. 
App.  108,  64  N.  E.  49,  holding  equity  will  not  enforce  contract  to  pro- 
cure right  of  way  in  future  where  parties  agree  on  sum  as  liquidated 
damages  for  breach. 
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168  U.  8.  339-S49,  42  L.  Ed.  491,  18  Sap.  Ct.  68,  WAXNEB  v.  BALTIMORE 
ETC.  R.  R.  OO. 

Nature  of  carrier's  duty  toward  its  passengers,  stated. 

Approved  in  Delaware  etc.  R.  Co.  v.  Price,  221  Fed.  855,  856,  137 
C.  C.  A.  406,  holding  negligence  of  passenger  must  be  determined  from 
mutual  obligations;  Murphy  v.  Milford  etc.  St.  Ry.  Co.,  210  Fed.  141, 
126  C.  C.  A.  651,  holding  jury  must  decide  whether  railroad  negligent 
in  maintaining  defective  bolt  on  car  seat;  Chesapeake  etc.  Ry.  Co.  v. 
King,  99  Fed.  254,  255,  256,  40  C.  C.  A.  432,  holding  where  passenger 
alights  at  station  and  must  cross  intervening  tracks,  company  impliedly 
agrees  that  its  trains  shall  not  render  exit  unnecessarily  dangerous; 
Weiss  v.  Bethlehem  Iron  Co.,  88  Fed.  31,  31  C.  C.  A.  363,  rule  requiring 
one  to  stop,  look,  etc.,  does  not  apply  to  employee  about  to  cross  em- 
ployer's private  railway;  Graven  v.  MacLeod,  92  Fed.  849,  850,  35 
C.  C.  A.  47,  and  Betts  v.  Lehigh  Valley  R.  R.  Co.,  191  Pa.  St.  580,  45 
L.  R.  A.  263,  43  Atl.  363,  failure  of  passenger  about  to  cross  track  to 
train  to  stop,  look  and  listen  is  not,  in  law,  contributory  negligence; 
Birmingham  Ry.  etc.  Co.  v.  Morris,  163  Ala.  204,  50  South.  203,  holding 
plaintiff  may  show  ordinary  custom  of  stopping  cars ;  Canham  v.  Rhode 
Island  Co.,  35  R.  1.  191,  85  Atl.  1055,  holding  evidence  as  to  speed 
of  car  is  admissible  to  show  negligence;  Great  Falls  etc.  R.  R.  Co.  v. 
Hammerly,  40  App.  D.  C.  199,  holding  person  waiting  on  station  plat- 
form is  passenger;  Great  Falls  etc.  R.  R.  Co.  v.  Hill,  34  App.  D.  C. 
312,  holding  railroad  negligent  in  allowing  passengers  to  get  off  wrong 
side;  Chunn  v.  City  &  Suburban  Ry.  Co.,  23  App.  D.  C.  563,  holding 
railroad  negligent  in  permitting  passengers  to  enter  from  wrong  side; 
Illinois  Cent.  R.  Co.  v.  Proctor,  122  Ky.  105,  89  S.  W.  717,  and  Pere 
Marquette  R.  Co.  v.  Strange,  171  Ind.  165,  20  L.  R.  A.  (N.  S.)  1041, 
84  N.  E.  822,  both  holding  person  becomes  passenger  on  entering  station 
grounds;  Meierhoff  v.  United  Rys.  Co.,  186  Mo.  App.  575,  576,  172 
S.  W.  404,  holding  carrier  negligent  in  running  car  past  station  at  high 
speed;  Washington  etc.  Ry.  Co.  v.  Vaughan,  111  Va.  788,  69  S.  E. 
1036,  holding  not  error  to  instruct  that  carrier  should  use  greatest  pos- 
sible care. 

Distinguished  in  Chattanooga  etc.  Ry.  Co.  v.  Downs,  106  Fed.  643, 
45  C.  C.  A.  511,  holding  person  stepping  in  front  of  approaching  train 
without  looking,  after  visiting  express  office  erected  on  company's 
ground,  is  guilty  of  negligence  in  law. 

Contributory  negligence  of  passenger  in  crossing  intermediate  track 
between  train  and  station.    Note,  14  Ann.  Gas.  24,  25,  26. 

Running  train  or  car  between  standing  train  and  station.    Note, 
13  L.  R.  A.  (N.  S.)  621. 

Liability  for  injuries  to  intending  passengers.    Note,  4  N.  0.  0.  A» 
444. 
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Negligence  is  question  for  Jury  where  facts  axe  audi  that  reasonable 
men  may  differ. 

Approved  in  Chunn  v.  City  &  Suburban  Ry.  Co.,  207  U.  S.  307,  52 
L.  Ed.  221,  28  Sup.  Ct.  63,  holding  issue  of  contributory  negligence  is 
for  jury;  Hackfeld  v.  United  States,  197  U.  S.  447,  49  L.  Ed.  828,  25 
Sup.  Ct.  456,  ship  owners  not  liable  under  Act  March  3,  1891,  §  10, 
where  persons  detained  for  deportation  escape  through  portholes;  Cin- 
cinnati etc.  Ry.  Co.  v.  Tharp,  223  Fed.  618,  139  C.  C.  A.  161,  applying 
rule  where  passenger  injured  was  only  fourteen  years  old;  Tounglove 
v.  Pullman  Co.,  207  Fed.  804,  applying  rule  where  porter  failed  to 
place  movable  stool  near  step  of  car;  Atlantic  City  R.  Co.  v.  Clegg,  183 
Fed.  218,  105  C.  C.  A.  478,  applying  rule  where  passenger  was  injured 
at  station;  Toledo  etc.  R.  Co.  v.  Bartley,  172  Fed.  88,  96  C.  C.  A.  570, 
holding  jury  must  decide  whether  person  was  negligent  in  failing  to 
look  before  crossing  tracks;  Chicago  etc.  Ry.  Co.  v.  Stepp,  164  Fed. 
793,  22  L.  R.  A.  (N.  S.)  850,  90  C.  C.  A.  431,  applying  rule  where  pas- 
senger injured  in  crossing  tracks  at  station ;  Dun  worth  v.  Grand  Trunk 
etc.  Ry.  Co.,  127  Fed.  309,  62  C.  C.  A.  225,  holding  street-car  con- 
ductor standing  on  railroad  tracks  while  watching  for  trains,  being 
struck  from  behind,  is  negligent  in  law;  Western  Gas  Construction  Co. 
v.  Danner,  97  Fed.  889,  38  C.  C.  A.  528,  sustaining  court's  refusal  to 
instruct  for  defendant  where  evidence  as  to  whether  plaintiff  injured 
by  falling  smokestack  was  warned  of  danger;  Fitchburg  R.  R.  Co.  v. 
Nichols,  85  Fed.  947,  29  C.  C.  A.  500,  affirming  rule;  Graven  v.  Mac- 
Leod, 92  Fed.  851,  35  C.  C.  A.  47,  whether  passenger  crossing  track 
to  train  was  negligent  in  not  stopping  to  look,  etc.,  was  for  jury ;  Illinois 
Cent.  R.  R.  Co.  v.  Jones,  95  Fed.  373,  37  C.  C.  A.  106,  whether  boy 
was  negligent  in  driving  over  track  was  for  jury;  Norton  v.  North 
Carolina  R.  R.  Co.,  122  N.  C.  929,  29  S.  E.  892,  whether  attempt  to 
cross  track,  box-cars  obscuring  view,  be  negligence,  was  for  jury; 
Dieckraann  v.  Chicago  etc.  Ry.  Co.,  145  Iowa,  255,  259,  261,  269,  139 
Am.  St.  Rep.  420,  31  L.  R.  A.  (N.  8.)  338,  121  N.  W.  678,  680,  683, 
applying  rule  where  passenger  crossed  tracks  without  looking;  Stevens 
v.  Boston  Elevated  Ry.  Co.,  184  Mass.  478,  69  N.  E.  339,  in  action  for 
injuries,  evidence  admissible  to  show  motorman's  failure  to  ring  gong 
in  violation  of  company  rule;  Illinois  Cent.  R.  Co.  v.  Daniels,  96  Miss. 
327,  27  L.  R.  A.  (N.  S.)  128,  50  South.  723,  applying  rule  where  pas- 
senger was  injured  while  crossing  tracks  at  station ;  Meng  v.  St.  Louis 
etc.  Ry.  Co.,  108  Mo.  App.  561,  84  S.  W.  215,  person  driving  over 
crossing  has  right  to  rely  on  duty  of  motorman  to  give  warning  of 
approach  of  car  to  grade  crossing;  Knoxville  Traction  Co.  v.  Brown, 
115  Tenn.  330,  89  S.  W-  321,  where  person  attempting  to  cross  double 
track,  seeing  cars  coming  from  each  direction,  is  intercepted  by  wagon, 
contributory  negligence  is  question  for  jury;  Wiley  v.  Rutland  R.  Co., 
86  Vt.  510,  513,  86  Atl.  811,  812,  applying  rule  where  passenger  injured 
at  station;  Karr  v.  Milwaukee  Light  etc.  Co.,  132  Wis.  668,  122  Am. 
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St  Rep.  1017,  IS  L.  R.  A.  (N.  S.)  283,  113  N.  W.  64,  applying  rale 
where  railroad  maintained  signal  device  on  track. 

Distinguished  in  District  of  Colombia  v.  Monlton,  182  U.  S.  579, 
45  L.  EcL  1240,  21  Sap.  Ct.  841,  holding  allowing  broken  steam  roller 
to  remain  near  curb  after  it  had  been  in  use  does  not  present  case  of 
negligence  for  jury;  Northern  Pac.  Ry.  Co.  v.  Jones,  144  Fed.  52,  75 
C.  C.  A.  205,  where  man  in  possession  of  senses  walking  half  mile  on 
track  without  looking  behind  is  struck  by  train,  he  is  guilty  of  contribu- 
tory negligence  as  matter  of  law;  Morse  v.  St.  Paul  etc.  Ins.  Co.,  124  Fed. 
452,  holding  verdict  finding  seaworthiness  will  be  set  aside  where  un- 
contradicted evidence  showed  that  vessel  was  old  and  that  holes  had 
been  bored  through  timbers  without  finding  sound  wood ;  dissenting  opin- 
ion in  Illinois  Cent.  R.  Co.  v.  Daniels,  96  Miss.  336,  27  L.  R.  A.  (N.  8.) 
128,  50  South.  726,  majority  applying  rule  where  passenger  was  injured 
while  crossing  tracks  at  station. 

Negligence  is  question  for  Jury  where  degree  of  care  required  varies 
according  to  circumstances. 

Approved  in  Ellis  v.  Memphis  Cotton  Oil  Co.,  3  Tenn.  Civ.  655,  apply- 
ing rule. 

168  tJ.  8.  349-374,  42  L.  Ed.  497,  18  Sap.  Ct  157,  8T.  ANTHONY  FALLS 
WATER-POWER  CO.  ▼.  ST.  PAUL  WATER  OOMMR& 

Act  of  1857,  making  Mississippi  River  common  highway,  did  not  affect 
Minnesota's  jurisdiction. 

Approved  in  State  v.  Korrer,  127  Minn.  70,  148  N.  W.  621,  applying 
principle;  McGilvra  v.  Ross,  161  Fed.  400,  and  McGilvra  v.  Ross,  164 
Fed.  607,  90  C.  C.  *A.  398,  both  holding  grant  of  lands  on  navigable 
waters  does  not  convey  title  beyond  high- water  mark;  Howell  v.  John- 
son, 89  Fed.  559,  appropriator  of  stream  on  public  lands,  under  State 
laws,  is  protected  by  Rev.  Stats.,  §§  2339,  2340,  as  against  subsequent 
appropriators,  though  latter  withdraw  water  within  another  State;  dis- 
senting opinion  in  Long  Sault  Develop.  Co.  v.  Kennedy,  212  N.  T.  26, 
Ann.  Cas.  1915D,  56,  105  N.  E.  858,  majority  holding  State  of  New 
York  could  not  grant  private  corporation  right  to  control  St.  Lawrence 
River. 

Navigability  of  river  does  not  presuppose  depth  enough  to  admit  pas- 
sage of  boats  at  all  parts. 

Approved  in  Donnelly  v.  United  States,  228  U.  S.  262,  Ann.  Gas. 
1913E,  710,  57  L.  Ed.  828,  33  Sup.  Ct.  449,  holding  title  to  bed  of 
Klamath  River  was^  in  United  States. 

Relative  rights  of  the  State  of  riparian  owners  in  navigable  waters. 

Note,  127  Am.  St.  Rep.  45. 

» 

Ownership  of  riparian  owner  to  thread  of  stream.    Note,  23  E.  B.  0. 
188. 


J 
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What  waters  are  navigable.    Notes,  126  Am.   St.  Rep.  731;   42 
L.  R.  A.  322.  > 

Shores  and  land  under  navigable  waters  were  reserved  to  .States,  new 
States  having  same  rights. 

Approved  in  Philadelphia  Co.  v.  Stimson,  223  U.  S.  632,  56  L.  Ed.  582, 
32  Sup.  Ct.  340,  holding  loss  of  land  due  to  fixing  of  new  harbor  lines 
falls  on  riparian  owner;  Weems  Steamboat  Co.  v.  People's  Steamboat 
Co.,  214  U.  S.  355/16  Ann.  Oas.  1222,  53  L.  Ed.  1029,  29  Sup.  Ct.  661, 
holding  riparian  owner  has  right  to  build  wharf  to  reach  navigable 
water;  Kansas  v.  Colorado,  206  U.  S.  93,  61  L.  Ed.  973,  27  Sup.  Ct.  655, 
holding  States  of  Kansas  and  Colorado  have  right  to  waters  of  Arkansas 
River;  United  States  v.  Mackey,  214  Fed.  143,  holding  grant  of  land  to 
Crpek  Indians  did  not  convey  title  to  bed  of  Arkansas  River;  The  Golden 
Rod,  197  Fed.  834,  holding  wharf  built  by  riparian  owner  is  extension  of 
real  estate;  Mobile  Transf.  Co.  v.  Mobile,  128  Ala.  349,  30  South.  647, 
holding  State  grant  of  shore  below  high  water  of  city  of  Mobile  is  in 
trust  for  furtherance  of  public  interest  and  not  subject  to  city's  debts; 
McBride  v.  Steinweden,  72  Kan.  513,  83  Pac.  824,  where  lot  of  land 
bounded  by  river  channel,  change  in  channel  changes  boundary  and  land 
owner  has  title  to  accretion  where  change  is  gradual;  Loranger  v.  City 
of  Flint,  185  Mich.  464,  152  N.  W.  254,  holding  municipality  cannot 
divert  waters  of  stream  without  making  compensation;  In  re  Otter  Tail 
Power  Co.,  128  Minn.  418,  151  N.  W.  199,  holding  public  service  cor- 
poration may  condejnn  riparian  rights;  Minnesota  Canal  etc.  Co.  v. 
Koochiching  Co., '97  Minn.  441,  107  N.  W.  409,  denying  right  of  peti- 
tioner .to  divert  water  from  navigable  stream  to  create  water-power  plant 
in  absence  of  legislative  enactment;  Kinkead  v.  Turgeon,  74  Neb.  585, 
13  Ann.  Oas.  43,  109  N.  W.  746,  holding  where  river  suddenly  changes 
channel,  riparian  owner  owns  to  same  boundary;  Coyle  v.  Smith,  28 
Okl.  152,  113  Pac.  957,  holding  United  States  could  not  restrict  right 
of  State  to  change  situs  of  capital;  Bernot  v.  Morrison,  81  Wash.  552, 
Ann.  Oas.  1916D,  290,  143  Pac.  109,  holding  United  States  making  con- 
veyance assumes  position  of  private  owner;  dissenting  opinion  in  Kean 
v.  Calumet  Canal  Co.,  190  U.  S.  482,  47  L.  Ed.  1146,  23  Sup.  Ct.  660, 
majority  holding  Federal  patent  to  Indiana  purporting  to  be  pursuant 
to  Swamp-land  Act  of  1850,  covering  "'whole  of  fractional  sections," 
carried  portions  submerged  under  non-navigable  water;  dissenting 
opinion  in  Scranton  v.  Wheeler,  179  U.  S.  167,  45  L.  Ed.  139*  21  Sup. 
Ct.  58,  majority  holding  riparian  owner  may  sue  officer  of  United 
States  to  prevent  interference  with  former's  right  in  submerged  water- 
front. 

State  and  Federal  ownership  of  waters.    Note,  50  L.  R.  A.  743, 

Supreme  Court  will  follow  State  court's  rulings  upon  matters  of  State 
law. 
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Approved  in  Joy  v.  St.  Louis,  201  U.  S.  342,  50  L.  Ed.  781,  26  Sup. 
Ct.  478,  Federal  court  has  no  jurisdiction  of  dispute  as  to  right  to  land 
formed  by  accretion  after  issuance  of  patent;  Whitaker  v.  McBride, 
197  U.  S.  512,  49  L.  Ed.  860,  25  Sup.  Ct.  530,  United  States  patentee 
has  right  to  unsurveyed  island  as  against  one  claiming  under  homestead 
under  law  extending  right  of  riparian  owner  to  center  of  channel; 
Hardin  v.  Shedd,  190  U.  S.  519,  47  L.  Ed.  1157,  23  Sup.  Ct.  685,  holding 
State  law  determines  whether  Federal  patentee  of  land  bordering  non- 
navigable  lake  takes  title  to  submerged  land  adjoining;  Cox  v.  Wallace, 
219  Fed.  127,  134  C.  C.  A.  562,  holding  Supreme  Court  will  follow  law 
of  Virginia  as  to  conveyance  made  by  husband  to  wife;  Yocum  v. 
Parker,  134  Fed.  213,  67  C.  C.  A.  227,  under  Rev.  Stats.  Mo.  1845,  c.  32, 
§  6,  devise  of  land  to  son,  but  if  he  die  without  issue  to  other  named 
persons,  vests  fee  simple  subject  to  contingency ;  Sullivan  Timber  Co.  v. 
Mobile,  110  Fed.  190,  holding  under  Alabama  law,  grant  of  lands  ad- 
joining tide  water  extends  to  high  tide ;  Indianapolis  v.  Navin,  151  Ind. 
158,  41  L.  R.  A.  344,  51  N.  E.  81,  construing  Three-cent  Car  Fare  Act 
of  1897;  Hill  v.  Newell,  86  Wash.  228,  230,  149  Pac.  952,  applying  rule 
where  State  was  construing  government  grant;  New  Whatcom  v.  Fair- 
haven  Land  Co.,  24  Wash.  511,  64  Pac.  741,  holding  city  becoming 
riparian  owner  on  navigable  lake  and  non-navigable  outlet  cannot  divert 
waters  of  lake  for  municipal  purposes;  dissenting  opinion  in  Kean  v. 
Calumet  Canal  Co.,  190  U.  S.  483,  487,  47  L.  Ed.  1146,  1148,  23  Sup.  CI 
661,  663,  majority  holding  Federal  patent  to  Indiana  under  act  of  1850, 
describing  land  as  "whole  of  fraction  sections,"  carries  submerged  por- 
tions thereof. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  417. 

Right  of  government  to  divert  water  without  compensation  to 
riparian  owner.     Note,  37  L.  R.  A.  (N.  S.)  314. 

Right  to  improve  navigability  of  stream.    Note,  67  L.  R.  A.  849. 

168  U.  S.  375-381,  42  L.  Ed.  507,  18  Sup.  Ot.  107,  UNITED  STATES  T. 
C&OSTHWAITE. 

Attorney  general's  certificate  is  necessary  to  recovery  of  compensation 
by  attorneys  specially  employed. 

Approved  in  United  States  v.  Winston,  170  U.  S.  526,  42  L.  Ed.  1132, 
18  Sup.  Ct.  703,  and  United  States  v.  Herron,  170  U.  S.  527,  42  L.  Bi 
1133,  18  Sup.  Ct.  703,  district  attorney  required  to  perform  services 
outside  of  district,  by  attorney  general,  is  entitled  to  compensation  if  he 
have  certificate;  United  States  v.  Virginia-Carolina  Chemical  Co.,  163 
Fed.  72,  73,  holding  attorney  general  not  authorized  to  appoint  special 
assistants. 
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168  U.  8.  382-396,  42  L.  Bd.  509,  18  Sop.  Ot.  92,  WILLIAMS  v.  UNITED, 
6TATBS. 

Chinese  inspector  cannot  be  prosecuted  for  extortion  under  section 
3169,  Revised  Statutes. 

Approved  in  United  States  v.  Schierholz,  137  Fed.  622,  623,  special 
agent  of  Land  Department  appointed  under  Act  June  4,  1897,  c.  2,  to 
meet  expense  of  protecting  timber,  not  Federal  officer  under  Rev.  Stats., 
§  5481,  punishing  extortion. 

What  constitutes  the  crime  of  extortion.    Note,  116  Am.  St.  Rep. 
452. 

Indictment  sufficiently  charging  offense  under  laws  of  United  States 
need  refer  to  no  particular  act. 

Approved  in  United  States  v.  Wood,  168  Fed.  439,  applying  principle ; 
United  States  v.  Nixon,  235  U.  S.  235,  59  L.  Ed.  209,  35  Sup.  Ct.  49, 
holding  receivers  of  railroad  may  be  indicted  for  violation  of  Quarantine 
Act;  Rogers  v.  United  States,  180  Fed.  59,  31  L.  R.  A.  (N.  S.)  264,  103 
C.  C.  A.  408,  upholding  indictment  which  charged  one  with  clandestinely 
bringing  goods  into  the  United  States;  Martin  v.  United  States,  168  Fed. 
204,  93  C.  C.  A.  484,  holding  clerk  to  commissioner  of  Five  Civilized 
Tribes  was  guilty  of  no  offense  in  stealing  public  record;  Haas  v. 
Henkel,  166  Fed.  625,  holding  caption  is  no  part  of  indictment ;  Wechsler 
v.  United  States,  158  Fed.  583,  86  C.  C.  A.  37,  holding  bankrupt  may  be 
indicted  for  giving  false  testimony  during  examination ;  United  States  v. 
Linnier,  125  Fed.  87,  holding  where  evidence  warrants  only  conviction 
for  manslaughter  on  indictment  for  murder,  court  may  set  aside  verdict 
for  murder  and  enter  judgment  for  manslaughter;  Rudolph  v.  Creamer, 
39  App.  D.  C.  6,  holding  error  in  charging  section  is  immaterial ;  Palmer 
v.  Colladay,  18  App.  D.  C.  429,  holding  where  evidence  shows  offense  to 
have  been  committed,  court  should  not  release  on  habeas  corpus ;  Huffman 
v.  State,  183  Ind.  703,  109  N.  E.  403,  holding  fact  that  prosecuting  at- 
torney supposed  facts  covered  by  another  statute  is  immaterial. 

Distinguished  in  United  States  v.  Sandefuhr,  145  Fed.  51,  indictment 
charging  sale  of  liquor  in  keg  without  distinguishing  marks  does  not 
state  public  offense;  United  States  v.  Melfi,  118  Fed.  902,  903,  holding 
bad  on  demurrer  indictment  charging  conspiracy  in  violation  of  Rev. 
Stats.,  §  5425,  where  object  of  conspiracy  as  set  forth  constituted  no 
offense  against  government. 

Excessive  sentence  is  not  fatal.    Court  may  enter  new  and  proper 
judgment. 

Approved  in  In  re  Graves,  117  Fed.  799,  holding  on  refusal  of  warden 
of  State  house  of  correction  to  carry  out  sentence,  court  may  recall 
prisoner,  vacate  sentence  and  impose  shorter  one  in  another  institution. 

Indictments  against  same  person  for  same  class  of  offenses,  provable 
by  same  evidence,  may  be  joined. 
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Approved  in  Ulmer  v.  United  States,  219  Fed.  648,  134  C.  C.  A.  127, 
holding  giving  of  false  testimony  constitutes  bnt  one  offense;  Ryan  v. 
United  States,  216  Fed.  38,  132  C.  C.  A.  257,  holding  acquittal  on  one 
count  will  not  prevent  prosecution  on  another  count;  Olson  v.  United 
States,  133  Fed.  852,  67  C.  C.  A.  21,  indictments  against  same  person 
for  illegal  entry  of  land  by  different  persons  may  be  joined  under  Rev. 
Stats.,  §  1024;  Dolan  v.  United  States,  133  Fed.  447,  69  C.  C.  A.  274, 
indictments  against  same  persons  for  aiding  others  in  use  of  false  certifi- 
cate of  citizenship  may  be  joined  under  Rev.  Stats.,  §  1024;  Miller  v. 
United  States,  38  App.  D.  C.  369,  40  L.  R.  A.  (N.  S.)  973,  holding  embez- 
zlement of  funds  of  corporation  and  taking  away  of  its  books  cannoi  be 
joined  in  one  indictment;  Hyde  v.  United  States,  27  App.  D.  C.  373, 
holding  court  may  require  prosecution  to  elect  on  what  counts  it  will 
proceed;  Commonwealth  v.  Rosenthal,  211  Mass.  52,  Ann.  Gas.  1913A, 
1003,  47  L.  R.  A.  (N.  8.)  955,  97  N.  E.  610,  holding  abduction  of  two 
girls  may  be  charged  in  one  indictment. 

Distinguished  in  Betts  v.  United  States,  132  Fed.  240,  65  C.  C.  A.  452, 
order  of  court  trying  nine  indictments  for  fraudulent  use  of  mails  to- 
gether, returning  separate  verdicts,  valid  under  Act  of  March  2,  1889, 
c  393,  §  1 ;  United  States  v.  Dietrich,  126  Fed.  670,  holding  two  persons 
cannot  be  severally  charged  in  same  indictment  under  Rev.  Stats.,  §  1781, 
and  in  same  count,  one  with  agreeing  to  give  and  other  to  receive  bribe. 

Right  to  try  defendant  on  two  or  more  indictments  at  one  time. 
Note,  Ann.  Oas.  1913A,  1005,  1006. 

Consolidation  of  two  indictments  for  trial.    Note,  3  L.  R.  A.  (N*  S.) 
413. 

Evidence  that  among  limited  number  In  public  building,  defendant's 
reputation  was  bad,  Is  inadmissible. 

Approved  in  Bird  v.  Halsy,  87  Fed.  680,  particular  statements  by 
creditors,  based  on  financial  inability  to  meet  obligations,  are  inadmis- 
sible; Gerber  v.  Probey,  44  App.  D.  C.  407,  holding  reputation  among 
limited  class  is  insufficient ;  Sacrini  v.  United  States,  38  App.  D.  C.  376, 
holding  witnesses  must  testify  as  to  reputation  in  community  where  party 
resides ;  Keith  v.  State,  127  Tenn.  44,  152  S.  W.  1030,  holding  proof  of 
bad  character  is  restricted  to  general  reputation. 

It  was  error  to  allow  prosecuting  officer  to  comment  on  increased  noffl- 
ber  of  Chinese  women  deported. 

Approved  in  Lowdon  v.  United  States,  149  Fed.  679,  79  C.  C.  A.  361, 
statement  by  prosecuting  attorney  that  juror  voting  for  acquittal  might 
be  thought  by  neighbors  to  have  been  bribed  is  error;  Lorenz  v.  United 
States,  24  App.  D.  C.  391,  holding  trial  court  cannot  of  its  own  motion 
discharge  jury  and  grant  new  trial  on  account  of  improper  remarks. 
Reversal  for  unfair  or  irrelevant  argument  of  statements  by  prosecut- 
ing attorney.    Note,  46  L.  R.  A.  658. 
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Miscellaneous.  Cited  in  Williams  v.  United  States,  93  Fed.  397,  35 
C.  G.  A.  369,  subsequent  phase  of  same  case. 

168  U.  8.  998-409,  42  I*.  Bd.  615,  18  Sup.  Ot.  87,  NOBLES  V.  GEORGIA. 
Supreme  Court  win  follow  State  court's  interpretation  of  State  statute. 
Approved  in  Nordstrom  v.  Van  De  Vanter,  181  U.  S.  616,  45  L.  Ed. 
1029,  21  Sup,  Ct.  923,  and  Clifford  v.  Renmpler,  177  U.  S.  693,  44  L.  Ed. 
945,  20  Sup.  Ct.  1028,  both  reaffirming  rule;  Sioux  City  R.  R.  Co.  v. 
Trust  Co.  of  North  America,  173  U.  S.  107,  48  L.  Ed.  631,.  19  Sup. 
Ct.  344,  following  Iowa  rule  as  to  effect  of  ultra  vires  liabilities  of 
corporations;  California  Oil  etc.  Co.  v.  Miller,  96  Fed.  20,  following 
California  construction  of  statutory  action  to  quiet  title  to  mining  claims ; 
Indianapolis  v.  Navin,  151  Ind.  159,  41  L.  R.  A.  344,  51  N.  E.  81,  con- 
struing Three-cent  Fare  Act  of  1897;  Guaranty  Trust  Co.  v.  Galveston 
City  R.  R.  Co.,  107  Fed.  320,  46  C.  C.  A.  305,  following  Texas  decision 
that  State  statutes  authorizing  appointment  of  receivers  does  not  apply 
to  receivers  appointed  by  Federal  courts;  State  v.  Citizens'  Bank,  52 
La.  Ann.  1103,  27  South.  717,  holding  questions  whether  bank  accepted 
State  statute  and  what  the  effect  of  such  acceptance  would  be  under  I 
State  law  are  not  Federal  questions. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  R.  A.  575. 

Insanity  need  not  be  determined  by  jury  where  suggestion  Is  made 
after  conviction  of  crime. 

Approved  in  State  v.  Lyons,  113  La.  1001,  37  South.  905,  due  process 
not  denied  by  court's  refusal  to  grant  jury  trial  where  after  conviction 
motion  to  arrest  judgment  based  on  defendant's  present  sanity ;  Ex  parte 
Dagley,  35  Okl.  186,  44  L.  R.  A.  (N.  S.)  389,  128  Pac.  701,  holding 
question  of  sanity  need  not  be  determined  by  jury;  Steward  v.  State, 
124  Wis.  631,  102  N.  W.  1081,  after  trial  of  special  issue  of  insanity, 
accused  has  right  to  have  present  sanity  determined  when  there  is  ques- 
tion under  Rev.  Stats.,  1898,  §4700. 

Distinguished  in  In  re  Boyett,  136  N.  C.  423,  103  Am.  St.  Rep.  944, 
67  L.  R.  A.  972,  48  S.  E.  792,  Pub.  Laws  1899,  c.  1,  §§  65,  67,  pp.  25,' 
26,  providing  for  commitment  in  hospital  of  one  accused  of  murder  after 
acquittal  on  insanity,  void. 

Due  process  of  law  in  commitment  of  insane  persons.    Note,  13 
Ann.  Oas.  878. 

At  common  law,  suggestion  of  insanity  after  conviction  was  addressed 
to  discretion  of  court. 

Approved  in  Youtsey  v.  United  States,  97  Fed.  940,  943,  38  C.  C.  A. 
562,  holding  issue  as  to  ability  of  defendant  to  make  rational  defense, 
though  presented  in  motion  for  continuance  on  ground  of  sickness  should 
be  tried  by  appropriate  proceeding;  Ex  parte  State  ex  rel.  Attorney 
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General,  150  Ala.  498,  124  Ant  St.  Bap.  79,  10LR.A.  (N,  S.)  1129, 
43  South.  492,  holding  habeas  corpus  will  not  inquire  into  sanity  of 
prisoner;  Gonzales  v.  United  States,  40  App.  D.  C.  456,  holding  court 
may  in  its  discretion  deny  investigation  into  sanity;  In  re  Herron,  77 
N.  J.  L.  318,  72  Atl.  135,  holding  sanity  of  prisoner  cannot  be  tested 
under  section  13  of  Act  of  July  5,  1906. 

Time  or  stage  in  criminal  proceedings  when  question  of  insanity 
of  defendant  may  be  determined  by  inquisition  or  otherwise. 
Note,  4  Ann.  Oaa.  394. 

Insanity  after  commission  of  criminal  act.  Note,  88  L.  R.  A.  577, 
588,  589. 

Mode  of  raising  question  of  insanity  supervening  after  convic- 
tion.   Note,  10  L.  R.  A.  (N.  S.)  1129. 

Power  of  court  to  suspend  or  stay  execution  of  sentence.  Note, 
S3  L.  B.  A.  (N.  S.)  115. 

168  U.  8.  410-430,  42  L.  Ed.  519,  18  Bop.  Ct.  149,  THE  VICTORY. 

Where  fault  of  one  Teasel  is  obvious,  other's  must  be  clearly  established 
to  Justify  apportionment. 

Approved  in  The  Thielbek,  218  Fed.  254,  United  States  v.  Port  of 
Portland,  161  Fed.  210,  The  William  Chisholm,  153  Fed.  709,  713,  82 
C.  C.  A.  562,  and  American  S.  S.  Co.  v.  American  Steel  Barge  Co.,  129 
Fed.  69,  63  C.  C.  A.  507,  all  following  rule;  The  Persian,  224  Fed.  443, 
140  C.  C.  A.  135,  holding  where  fault  of  one  vessel  gross,  proper  manage- 
ment of  other  should  be  resolved  in  her  favor;  The  Hamilton,  212  Fed. 
1020,  holding  steam  vessel  should  keep  out  of  way  of  tug;  The  North 
Point,  205  Fed.  963,  holding  burdened  vessel  must  clearly  prove  negli- 
gence on  part  of  other;  The  Haida,  191  Fed.  625,  holding  vessel  whose 
duty  it  was  to  keep  out  of  way  has  burden  of  proving  contributory  negli- 
gence; The  Raithmoor,  186  Fed.  853,  holding  evidence  must  show  that 
lights  on  anchored  vessel  were  improperly  placed;  The  Anna  W.,  181 
Fed.  607,  holding  absence  of  lookout  does  not  necessarily  render  vessel 
at  fault ;  The  Jason,  178  Fed.  416,  101  C.  C.  A.  628,  discussing  burden 
of  proof  as  to  cause  of  stranding  of  vessel;  The  Commonwealth,  174 
Fed.  702,  holding  vessel  maintaining  excessive  speed  solely  at  fault;  The 
Captain  Bennett,  171  Fed.  203,  204,  and  The  Transfer  No.  9,  170  Fed. 
945,  96  C.  C.  A.  154,  both  holding  both  vessels  at  fault  for  failing  to  stop 
where  misunderstanding  was  apparent;  The  Pawnee,  168  Fed.  374,  dis- 
cussing rights  of  vessel  colliding  on  East  River;  The  Pocomoke,  150  Fed. 
199,  vessel  held  liable  for  collision  where  in  crossing  course  of  another,  it 
crossed  in  front  at  regular  speed ;  The  Transfer  Tug  No.  9, 148  Fed.  459, 
both  vessels  held  in  fault  for  collision,  one  for  initiating  passing  agree- 
ment and  not  acting  on  it,  other  for  showing  wrong  lights;  The  Lowell 
M.  Palmer,  142  Fed.  943,  74  C.  C.  A.  107,  tug  with  tow,  assenting  to 
passing  signal  from  other  tug  when  far  enough  apart  to  act  upon  it 
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but  failing  so  to  do,  liable  for  damages  for  collision;  The  Georgetown, 
135  Fed.  857,  steamship  liable  for  damage  for  collision  where,  after  pass- 
ing tug  with  tow,  it  stopped,  reversed  without  giving  signal;  Foster  v. 
Merchants'  etc.  Co.,  134  Fed.  969,  tug  towing  barges  at  night  liable  for 
damages  in  collision  in  crossing  path  of  ferry  on  failure  to  keep  lookout  or 
carry  proper  lights ;  The  Tarpon,  132  Fed.  280,  in  collision  between  scow 
and  steamer,  burden  of  proof  on  scow  to  show  fault  of  steamer  where  scow 
cast  loose  and  drifting  across  channel  at  night;  The  Phillip  Minch,  128 
Fed.  583,  63  C.  C.  A.  14,  holding  circumstances  did  not  warrant  appor- 
tionment of  damages  where  colliding  vessel  was  clearly  at  fault  and 
negligence  of  barge  debatable ;  The  Sicilian  Prince,  128  Fed.  135,  holding 
both  vessels  at  fault,  the  "Jefferson"  for  not  keeping  out  of  way  and 
"Sicilian  Prince"  for  failing  to  give  proper  signals;  The  Dorchester, 
121  Fed.  893,  holding  "Dorchester"  at  fault  for  violating  rules  requiring 
her  to  keep  out  of  way  and  requiring  signal  on  changing  course;  The 
Acilia,  120  Fed.  460,  461,  56  C.  C.  A.  605  (affirming  108  Fed.  981,  982), 
holding  "Acilia"  solely  at  fault  for  collision  for  violating  inland  rules 
of  navigation  by  attempting  to  pass  to  port  side  of  channel;  The  North- 
ern Queen,  117  Fed.  914,  holding  moving  steamer  clearly  at  fault  for 
collision  with  anchored  vessel  at  night  did  not  prove  negligence  on  part 
of  latter;  The  Pilot  Boy,  115  Fed.  875,  53  C.  C.  A.  329,  holding  absence 
of  required  lookout  casts  burden  on  steamer  to  show^  that  such  fact 
did  not  contribute  to  collision ;  The  Livingstone,  113  Fed.  883,  51  C.  C.  A. 
560,  holding  "Livingstone"  solely  at  fault  for  changing  course  contrary 
to  signals  previously  given  by  other  vessel  and  understood  by  former; 
The  Columbia,  109  Fed.  668,  48  C.  C.  A.  596,  holding  ship  in  tow  with 
bark  and  on  shorter  hawser  at  fault  for  collision  where  ship  steered 
against  bark's  hawser  when  former's  hawser  parted;  The  Newport  News, 
105  Fed.  393,  44  C.  C.  A.  541,  holding  colliding  ferry-boat  at  fault  for 
keeping  to  left  side  of  channel;  The  L.  C.  Waldo,  100  Fed.  509,  40 
C.  C.  A.  517,  holding  rule  that  vessel  having  another  on  her  starboard 
bow  must  keep  out  of  way  is  inapplicable  to  vessels  rounding  bend  in 
river;  The  Minnie,  100  Fed.  130,  40  C.  C.  A.  312,  holding  tug  shown 
to  be  at  fault  has  burden  of  showing  clearly  the  fault  of  other  vessel; 
The  Mexico,  84  Fed.  505,  28  C.  C.  A.  472,  rule  applies  as  against  under- 
writers of  cargo  of  vessel  in  fault ;  The  Livingstone,  87  Fed.  773,  burden 
of  proof  is  upon  each  vessel  to  establish  fault  in  other;  The  Strathdon, 
89  Fed.  378,  loss  being  shown  to  have  arisen  from  fire,  burden  of  proof 
is  on  parties  asserting  fire  to  have  been  caused  by  shipowner's  design 
or  negligence. 

Each  of  two  approaching  vessels  has  tight  to  presume  that  other  will 
follow  rules. 

Approved  in  The  Arrow,  214  Fed.  745,  131  C.  C.  A.  49,  holding  vessels 
should  wait  until  passing  signals  agreed  upon ;  The  Kim  wood,  201  Fed. 
433,  and  The  Gerry,  161  Fed.  419,  both  holding  vessel  takes  risk  where 
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she  proceeds  without  having  her  passing  signal  assented  to;  The  A.  6. 
B rower,  201  Fed.  590,  holding  vessel  at  fault  for  being  out  of  channel; 
The  Agnella,  198  Fed.  150,  applying  rule  to  collision  on  Mobile  Bay; 
The  Florence,  186  Fed.  62,  108  C.  C.  A.  159,  applying  rule  where  vessels 
collided  on  Delaware  River ;  Erie  etc.  Transp.  Co.  v.  City  of  Chicago,  178 
Fed.  49,  101  C.  C.  A.  170,  holding  speed  of  four  and  one-half  knots  not 
excessive  in  fog;  Lake  Erie  Transp.  Co.  v.  Gilchrist  Transp.  Co.,  142 
Fed.  91,  92,  95,  96,  73  C.  C.  A.  313,  where  two  vessels  have  passing 
agreement,  failure  to  abide  by  agreement  on  part  of  one  relieves  other 
from  liability  for  collision ;  The  Admiral  Schley,  131  Fed.  439,  65  C.  C.  A. 
417,  holding  tug  with  a  tow  to  be  in  fault  in  collision  where,  on  failure 
to  enter  harbor  because  of  fog,  it  moved  outside  harbor  crossing  fre- 
quently path  of  steamers;  The  Mary  C.  Elphicke  v.  Pittsburgh  S.  6. 
Co.,  123  Fed.  406,  59  C.  C.  A.  286,  holding  both  vessels  at  fault  for 
violating  rules  for  navigating  Great  Lakes;  The  Dorchester,  121  Fed. 
893,  holding  "Thornhill"  not  at  fault  for  maintaining  course  in  reliance 
on  "Dorchester's"  obedience  to  rules;  The  Kensington,  94  Fed.  887,  36 
C.  C.  A.  533,  arguendo. 

Miscellaneous.  Cited  in  The  Alfred  W.  Booth,  127  Fed.  454,  holding 
article  XXV,  Inland  Navigation  Rules,  requiring  vessels  to  keep  on  star- 
board side  of  narrow  channels,  applies  to  upper  bay  of  New  York; 
Cunard  S.  S.  Co.  v.  Kelley,  115  Fed.  685,  53  C.  C.  A.  310,  holding  com- 
mon-law liability  of  carrier  may  be  limited  by  contract  as  to  losses  not 
due  to  negligence. 

168  U.  8.  430-437,  42  L.  Ed.  531,  18  Sup.  Ct.  109,  MUSE  V.  ABUNGTOIT 
HOTEL  GO. 

Writ  of  error  will  not  lie  direct  to  Circuit  Court  where  right,  under 
treaty  or  law  referred  to,  Is  not  distinctly  asserted. 

Approved  in  Gore  v.  United  States,  199  U.  S.  604,  50  L.  Ed.  829,  26 
Sup.  Ct.  751,  and  Chrystal  Springs  Land  etc.  Co.  v.  Los  Angeles,  177 
U.  S.  169,  44  L.  Ed.  720,  20  Sup.  Ct.  573,  both  reaffirming  rule;  Itow 
v.  United  States,  233  U.  S.  584,  58  L.  Ed.  1103,  34  Sup.  Ct.  699,  holding 
Supreme  Court  has  no  right  to  consider  appeal  from  criminal  judgment 
of  court  of  Alaska;  United  States  v.  Fisher,  227  U.  S.  450,  57  L.  Ed.  5% 
33  Sup.  Ct.  329,  applying  rule  in  suit  attacking  grant  of  land  made  by 
Land  Department;  Simmons  v.  The  Steamship  Jefferson,  215  U.  S.  1% 
17  Ann.  Oas,  907,  54  L.  Ed.  129,  30  Sup.  Ct.  54,  holding  certificate 
of  question  of  jurisdiction  is  not  essential  to  give  Supreme  Court  juris- 
diction ;  Louisville  etc.  R.  R.  Co.  v.  Mottley,  211  U.  S.  154,  58  L  E*- 
128,  29  Sup.  Ct.  42,  applying  rule  in  suit  to  compel  carrier  to  issw 
passes ;  Joy  v.  St.  Louis,  201  U  S.  341,  50  L.  Ed.  781,  26  Sup.  Ct  478, 
plaintiff's  claim  of  right  to  land  formed  by  accretion  since  patent  not 
case  where  Federal  court  has  jurisdiction;  Sloan  v.  United  States,  1"> 
U.  S.  620,  48  L.  Ed.  817,  24  Sup.  Ct.  570,  no  direct  appeal  to  Supreme 
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Court  under  act  of  March  3,  1891,  in  issue  to  determine  allotments  in 
Indian  reservation ;  Spencer  v.  Duplan  Silk  Co.,  191  U.  S.  530,  48  L.  Ed. 
287,  24  Sup.  Ct.  176,  holding  plaintiff's  pleading  must  show  that  case 
substantially  involves  controversy  umier  Federal  law  to  deprive  Circuit 
Court  of  Appeals  judgment  of  finality ;  Filhoil  v.  Maurice,  185  U.  S.  110, 
111,  46  L.  Ed.  828,829, 22  Sup.  Ct.  561,  holding  Circuit  Court  has  no  juris- 
diction of  ejectment  suit  where  complaint  claims  no  right  under  Fed- 
eral law  but  alleges  ouster  in  violation  of  Constitution  and  French 
treaty;  Cincinnati  etc.  Ry.  Co.  v.  Thiebaud,  177  U.  S.  620,  44  L.  Ed. 
913,  20  Sup.  Ct.  824,  holding  question  of  constitutionality  of  State 
statute  raised  first  on  assignment  of  errors  will  not  sustain  writ  of  error; 
Taylor  v.  Anderson,  197  Fed.  386,  holding  fact  that  land  was  deraigned 
through  Indian  does  not  give  Federal  court  jurisdiction;  Shellenbarger 
v.  Fewel,  34  Okl.  86,  88,  124  Pac.  620,  621,  holding  where  Federal  ques- 
tion is  only  incidental,  cause  is  not  removable. 

Distinguished  in  Mitchell  v.  Furman,  180  U.  S.  428,  45  L.  Ed.  608, 
21  Sup.  Ct.  440,  holding  Supreme  Court  entertains  direct  appeal  from 
Circuit  Court  in  suit  to  establish  land  claim  under  treaty  of  1821  with 
Spain. 

Miscellaneous.  Cited  in  Warder  v.  Cotton,  207  U.  S.  582,  52  L.  Ed. 
350,  28  Sup.  Ct.  259,  dismissing  for  want  of  jurisdiction. 

168  U.  8.  437-443,  42  L.  Ed.  533,  18  Sup.  Ct.  112,  THE  RESOLUTE. 

Question  of  lien  or  no  lien  on  vessel  in  hands  of  State  court's  receiver 
is  one  of  merits. 

Approved  in  Northwestern  Commission  Co.  v.  Bartels,  131  Fed.  28, 
65  C.  C.  A.  263,  maritime  lien  lost  where  holder  participates  in  State 
court  proceeding  resulting  in  sale  of  vessel;  The  Jonas  H.  French,  119 
Fed.  464,  holding  vessel  in  possession  of  receiver  appointed  by  Circuit 
Court  cannot  be  seized  on  process  from  District  Court  of  same  district  in 
suit  for  prior  demand;  The  Thomas  L.  James,  115  Fed.  569,  holding 
salvors  may  assign  their  claims  by  properly  drawn  instrument  in  writing. 

Distinguished  in  Bruce  v.  Murray,  123  Fed.  371,  59  C.  C.  A.  494,  hold- 
ing master  of  vessel  has  no  lien  for  wages. 

Admiralty  jurisdiction  of  contracts.    Note,  66  L.  R.  A.  214. 

What  contracts  will  support  maritime  lien.    Note,  70  L.  B.  A.  376, 
S78. 

Subrogation  to  laborer's  lien  of  person  advancing  money  to  pay 
wages.    Note,  10  Ann.  Gas.  212. 

168  tT.  8.  443-444,  42  L.  Ed.  537,  18  Sup.  Ct.  114,  THE  WILLIAM  M. 
HOAO. 

Not  cited. 
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168  U.  S.  445-460,  92  L.  Ed.  537, 18  Sap.  Ot.  106,  STEWART  ▼.  BALTIMOBS 
ETC.  B.  B.  CO. 

Where  statute  has  removed  common-law  obstacle  to  suit,  it  may  be 
brought  In  any  State  whose  policy  permit*. 

Approved  in  Smith  v.  Empire  State  etc.  Development  Co.,  127  Fed. 
465,  holding  foreign  corporation  having  principal  office  in  Washington 
is  subject  to  suit  in  Washington  under  Ballinger's  Codes,  §4293,  for 
wrongful  death  of  servant  in  Idaho;  Florida  Cent.  &  P.  R.  R.  Co.  v. 
Sullivan,  120  Fed.  801,  61  L.  R.  A.  410,  57  C.  C.  A.  167,  holding  Alabama 
administrator  may  sue  in  Florida  under  Rev.  Stats.  Fla.,  §§  2342,  2343, 
for  wrongful  death  of  intestate  in  latter  State;  Y-ta-tah-wah  v.  Rebock, 
105  Fed.  263,  holding  successors  in  interest  of  tribal  Indian  under  tribal 
customs  may  maintain,  under  Iowa  Code,  §§  3443,  3445,  action  for  wrong- 
ful arrest  of  deceased  plaintiff;  Davis  v.  Mills,  99  Fed.  42,  holding  Comp. 
Laws  Mont.,  p.  728,  §  460,  making  trustees  liable  for  debts  of  corpora- 
tion which  does  not  file  annual  reports,  is  enforceable  outside  State: 
Baltimore  etc.  R.  R.  Co.  v.  Ryan,  31  Ind.  App.  603,  68  N.  E.  925,  holding 
plaintiff  suing  in  Indiana  for  wrongful  death  in  Illinois  is  entitled  to 
benefit  of  Illinois  statute  and  city  ordinance  relative  to  locomotive 
whistle  and  bells  and  street  gates;  Utah  Sav.  &  Trust  Co.  v.  Diamond 
Coal  etc.  Co.,  26  Utah,  308,  73  Pac.  526,  holding  right  of  action  for 
wrongful  death  given  by  Wyo.  Rev.  Stats.  1887,  §  2364a,  is  enforceable  in 
Utah. 

Distinguished  in  Boston  etc.  R.  R.  Co.  v.  Hurd,  108  Fed.  120,  56  L.  R.  A. 
193,  47  C.  C.  A.  615,  holding  Mass.  Pub.  Stats.  1882,  c.  112,  §  212,  pun- 
ishing railroads  for  wrongful  death  by  fine,  recoverable  by  indictment 
for  benefit  of  widow  and  children,  is  remedial ;  Lyon  v.  Boston  etc.  R.  R. 
Co.,  107  Fed.  387,  holding  Vermont  administrator  of  New  Hampshire 
intestate  cannot  maintain  action  in  Vermont  under  New  Hampshire 
revival  statute. 

Action  for  damages  for  tort  may  be  maintained  wherever  wrongdoer 
can  be  found.  » 

Approved  in  Mattison  v.  Boston  etc.  R.  Co.,  205  Fed.  824,  and  Rey- 
nolds v.  Day,  79  Wash.  503,  L.  R.  A.  1916A,  432, 140  Pac.  683, 5  N.  C.  C.  A. 
817,  both  applying  principle;  Spokane  etc.  R.  R.  Co.  v.  Whitley,  237 
U.  S.  495,  L.  R.  A.  1915F,  736,  59  L.  Ed.  1067,  35  Sup.  Ct.  655,  holding 
suit  by  mother  for  death  of  son  is  not  barred  by  wrongful  suit  brought  by 
administrator  in  another  State ;  Tennessee  Coal  etc.  R.  R.  Co.  v.  George, 
233  U.  S.  359,  58  L.  Ed.  1000,  34  Sup.  Ct.  587,  holding  courts  of  Georgia 
will  enforce  statute  of  Alabama  giving  servant  right  of  action  against 
master ;  Atchison  etc.  Ry.  Co.  v.  Sowers,  213  U.  S.  67,  53  L.  Ed.  700,  701, 
29  Sup.  Ct.  397,  holding  territory  of  New  Mexico  might  legislate  regard- 
ing actions  for  personal  injury;  American  R.  Co.  v.  Coronas,  230  Fed. 
552,  holding  action  under  Federal  Liability  Act  must  be  brought  within 
two  years;  The  Cuzco,  225  Fed.  174,  holding  suit  for  injury  occurring 
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on  vessel  while  in  port  is  governed  by  laws  of  such  country;  Teti  v.  Con- 
solidated Coal  Co.,  217  Fed.  446,  449,  452,  454,  456,  holding  where  suit 
is  brought  in  New  York  for  death  occurring  in  another  State,  statutes 
of  New  York  govern  as  to  proper  parties  to  sue ;  The  Bee,  216  Fed.  712, 
holding  injury  on  vessel  will  be  governed  by  law  of  place  where  injury 
occurred;  Anderson  v.  Louisville  etc.  R.  Co.,  210  Fed.  693,  694,  695,  127 
C.  C.  A.  277,  holding  court  entertaining  suit  for  wrongful  death  may 
distribute  amount  recovered ;  Strait  v.  Yazoo  etc.  R.  Co.,  209  Fed.  161,  49 
L.  R.  A.  (N.  S.)  1068,  126  C.  C.  A.  105,  holding  decedent's  mother  may  sue 
in  Tennessee  for  wrongful  death  occurring  in  Mississippi ;  Southern  Pac. 
Co.  v.  De  Valle  Da  Costa,  190  Fed.  692,  694,  111  C.  C.  A.  417,  holding  lia- 
bility of  corporation  for  death  of  employee  will  be  enforced  outside  juris- 
diction ;  Dodge  v.  Town  of  North  Hudson,  188  Fed.  491,  493,  holding  for- 
eign administrator  might  present  claim  against  city  for  wrongful  death; 
Fithian  v.  St.  Louis  etc.  Ry.  Co.,  188  Fed.  845,  holding  under  Federal 
Liability  Act  next  of  kin  have  no  right  of  action  where  there  are  no 
personal  representatives;  Dodge  v.  Town  of  North  Hudson,  177  Fed. 
989,  991,  applying  rule  where  accident  resulted  from  disregard  of 
New  York  highway  law;  Atchison  etc.  Ry.  Co.  v.  Phillips,  176  Fed.  667, 
668,  669,  100  C.  C.  A.  215,  holding  where  parents  of  deceased  are  joined 
in  snit  by  widow,  they  are  merely  formal  parties ;  Hollenbach  v.  Elmore 
&  H.  Contracting  Co.,  174  Fed.  850,  851,  852,  holding  Federal  court  of 
New  York  will  enforce  statute  of  Maryland  regarding  action  for  wrong- 
ful death  occurring  there ;  United  Breweries  Co.  v.  Colby,  170  Fed.  1012, 
holding  action  to  recover  penalty  for  illegal  sale  of  liquor  may  be  main- 
tained in  Federal  court;  Jennings  v.  Alaska  etc.  Min.  Co.,  170  Fed.  150, 
95  C.  C.  A.  388,  holding  where  no  personal  representatives  survive,  suit 
may  be  brought  for  benefit  of  estate;  Beck  v.  Johnson,  169  Fed.  159, 
holding  action  for  injuries  occurring  on  vessel  is  not  necessarily  remov- 
able to  Federal  courts;  Berwind  Coal  Min.  Co.  v.  Metropolitan  S.  S.  Co., 
166  Fed.  794,  holding  act  of  New  Jersey  giving  lien  on  vessel  for  ser- 
vices rendered  may  be  enforced  in  another  jurisdiction;  Missouri  Pac. 
Ry.  Co.  v.  Larussi,  161  Fed.  68,  69,  88  C.  C.  A.  230,  and  St.  Bernard  v. 
Shane,  220  Fed.  854,  855,  135  C.  C.  A.  399,  both  holding  transitory 
right  of  action  is  enforceable  in  Federal  courts;  Hopper  v.  Denver  & 
R.  G.  R.  Co.,  155  Fed.  277,  84  C.  C.  A.  21,  holding  statute  of  Colorado 
permits  father  to  sue  for  wrongful  death  of  daughter;  Patek  v.  American 
Smelt.  &  Ref.  Co.,  154  Fed.  193,  21LB.A  (N.  S.)  273,  83  C.  C.  A.  284, 
holding  nonresident  aliens  might  sue  for  wrongful  death;  Zeiger  v. 
Pennsylvania  R.  Co.,  151  Fed.  351,  holding  Federal  court  will  follow 
construction  placed  on  statute  by  State  court;  Williams  v.  Camden  etc. 
Ry.  Co.,  138  Fed.  572,  574,  575,  under  Bates'  Ann.  Stats.  Ohio,  6133, 
Kentucky  administrator  may  sue  in  Ohio  court  foreign  corporation  for 
alleged  wrongful  death  of  decedent;  Vetaloro  v.  Perkins,  101  Fed.  396, 
holding  alien  may  maintain  action  under  section  2,  Massachusetts  Em- 
XVII— 75 
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ployers '  Liability  Act  of  1887,  giving  widow  or  dependent  next  of  kin 
right  to  sue  for  wrongful  death ;  Denver  etc.  R.  R.  Co.  v.  Roller,  100 
Fed.  744,  holding  foreign  railroad  corporation  operating  in  California 
and  legally  served  therein  may  be  sued  for  tort  committed  outside  such 
State ;  Barrow  S.  S.  Co.  v.  Kane,  170  U.  S.  112,  42  K  Ed.  969,  18  Sup. 
Ct.  630,  Circuit  Court  within  one  State  has  jurisdiction  of  action  by 
citizen  of  another  against  foreign  corporation  in  first  for  cause  arising 
in  foreign  country ;  Brady  v.  Daly,  175  U.  S.  157,  44  L.  Ed.  113,  20 
Sup.  Ct.  65,  in  absence  of  Federal  statute  of  limitations,  action  for  copy- 
right infringement  is  governed  by  statute  of  State  where  brought;  Van 
Doren  v.  Pennsylvania  R.  R.  Co.,  93  Fed.  272,  35  C.  C.  A.  282,  where 
right  to  maintain  action  for  damages  for  death  has  become  vested  under 
State  statute,  action  may  be  prosecuted  in  another  State ;  The  Jane  Grey, 
95  Fed.  697,  lex  fori  controls  in  determining  question  of  liability  of 
vessel's  owners  for  damages  for  negligence  causing  death  at  sea;  Erick- 
son  v.  Pacific  Coast  S.  S.  Co.,  96  Fed.  81,  negligent  killing  in  Alaska 
creates  cause  of  action  in  favor  of  administrator  appointed  in  another 
State ;  Midland  Valley  R.  Co.  v.  Le  Moyne,  104  Ark.  336, 148  S.  W.  659, 
allowing  suit  in  Arkansas  for  wrongful  death  occurring  in  Oklahoma; 
St.  Louis  etc.  Ry.  Co.  v.  Haist,  71  Ark.  264,  100  Am.  St.  Rep.  65,  72 
S.  W.  894,  cause  of  action  for  wrongful  death  occurring  in  Louisiana 
under  Civil  Code  La.,  art.  2315,  can  be  enforced  in  Arkansas  court; 
Bonthron  v.  Phoenix  Light  etc.  Co.,  8  Ariz.  137,  71  Pac.  944,  and  Atchi- 
son etc.  Ry.  Co.  v.  Fajardo,  74  Kan.  320,  6  L.  R.  A.  (N.  S.)  681,  86  Pae. 
303,  both  holding  nonresident  alien  may  maintain  action  for  wrongful 
death;  Jacksonville  Electric  Co.  v.  Bowden,  54  Fla.  464,  15  L.  R.  A 
(N.  S.)  451,  45  South.  756,  holding  administrator  suing  for  wrongful 
death  is  governed  by  law  regulating  rights  and  duties  of  administrator; 
Wabash  R.  Co.  v.  Hassett,  170  Ind.  381,  83  N.  E.  709,  holding  statute 
of  foreign  State  must  be  pleaded ;  Cleveland  etc.  R.  Co.  v.  Osgood,  36  Ind 
App.  39,  73  N.  E.  286,  under  Burns'  Ann.  Stats.  1901,  §  285,  admin- 
istrator may  sue  for  wrongful  death  though  proceeds  go  to  alien  en- 
titled to  recover  Bolder  foreign  law  j-  Armbruster  v.  Chicago  etc.  Ry.  Co., 
166  Iowa,  166,  169,  147  N.  W.  341,  342,  holding  person  entitled  to  sue 
is  governed  by  lex  loci  delicti ;  Estate  of  Coe,  130  Iowa,  310,  106  N.  W. 
744,  damages  for  wrongful  death  in  Illinois  recovered  by  Iowa  admin- 
istrator distributable  to  decedent's  widow  in  Iowa  under  Illinois  law; 
Romano  v.  Capital  City  Brick  etc.  Co.,  125  Iowa,  599,  106  Am.  St  Rep. 
328,  68  L.  R.  A.  132,  101  N.  W.  440,  Iowa  administrator  entitled  to  re- 
cover for  death  of  resident  alien  under  Code,  §  3443,  though  sole  heir 
nonresident  alien ;  Hartley  v.  Hartley,  71  Kan.  695,  81  Pac.  506,  where 
wrongful  act  in  Iowa,  results  in  death  of  resident  of  Kansas,  under 
Iowa  statute,  damages  disposed  of  according  to  Kansas  law ;  Illinois  Cent. 
R.  Co.  v.  Doherty's  Admr.,  153  Ky.  369,  47  L.  R.  A.  (N.  S.)  31, 155  S.  W. 
1121,  holding  person  suing  under  Federal  Liability  Act  must  show  him- 
self to  be   among  classes   enumerated;    Anustasakas   v.   International 
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Contract  Co.,  61  Wash.  121,  130  Am.  St.  Rep.  1089,  21  L.  R.  A.  (N.  S.) 
267,  98  Pac.  94,  both  holding  nonresident  aliens  may  sue  for  wrongful 
death ;  Powell  v.  Great  Northern  Ry.  Co.,  102  Minn.  463,  113  N.  W.  1018, 
holding  courts  of  Minnesota  will  enforce  statute  of  North  Dakota  giving 
right  of  action  for  wrongful  death;  Qaska  v.  American  Car  etc.  Co.,  127 
Mo.  App.  189,  105  S.  W.  10,  and  Christensen  v.  Floriston  Pulp  etc.  Co., 
29  Nev.  562,  563,  92  Pac.  213,  214,  holding  right  does  not  rest  on  prin- 
ciples of  comity;  Free  v.  Southern  Ry.  Co.,  78  S.  C.  61,  58  S.  E.  953, 
holding  personal  representative  might  sue  without  naming  beneficiaries; 
Dennis  v.  Altantic  Coast  Line  R.  R.  Co.,  70  S.  C.  268,  106  Am.  St.  Rep. 
746,  49  S.  E.  870,  Code  N.  C,  §  1498,  providing  action  for  wrongful 
death  must  be  brought  within  one  year,  governs  action  brought  in  South 
Carolina  for  wrongful  death  in  North  Carolina  under  their  statute; 
Cincinnati  etc.  Ry.  Co.  v.  Bonham,  130  Tenn.  446,  171  S.  W.  81,  holding 
widow  must  sue  as  personal  representative  under  Federal  Liability  Act; 
Whitlow  v.  Nashville  etc.  Ry.  Co.,  114  Tenn.  355,  84  S.  W.  620,  action 
for  injury  to  employee  resulting  in  death  under  Code  Ala.  1896,  §  27, 
enforceable  in  Tennessee;  Robertson  v.  Chicago  etc.  R.  R.  Co.,  122  Wis. 
72,  106  Am.  St.  Rep.  925,  66  L.  R.  A.  919/99  N.  W.  436,  Michigan  ad- 
ministratrix can  maintain  suit  for  wrongful  death  of  decedent  in  Wis- 
consin coTirt  under  Rev.  Stats.,  §  4250;  Bain  v.  Northern  Pacific  Ry.  Co., 
120  Wis.  416,  98  N.  W.  243,  Gen.  Stats.  Minn.  1894,  §  2701,  permitting 
recovery  for  injury  from  negligent  fellow-servant,  where  risk  peculiar 
to  railroad  work,  enforceable  in  Wisconsin;  dissenting  opinion  in 
Chambers  v.  Baltimore  etc.  R.  R.  Co.,  207  U.  S.  152,  62  L.  Ed.  148,  28 
Sup.  Ct.  34,  majority  holding  courts  of  Ohio  allow  suit  by  personal 
representative  only  when  deceased  was  citizen  of  Ohio ;  dissenting  opinion 
in  Slater  v.  Mexican  National  R.  R.  Co.,  194  U.  S.  132,  48  L.  Ed.  905, 
24  Sup.  Ct.  581,  majority  holding  Federal  court  without  jurisdiction  of 
suit  for  wrongful  death  based  on  Mexican  law  demanding  damages  be 
awarded  in  nature  of  pension  subject  to  modification. 

Distinguished  in  Slater  v.  Mexican  National  R.  R.  Co.,  194  U.  S.  126, 
48  L.  Ed.  902,  24  Sup.  Ct.  581,  Federal  court  without  jurisdiction  of 
action  for  wrongful  death  based  on  Mexican  law  demanding  damages  be 
awarded  in  nature  of  pension  subject  to  modification;  Gallagher  v. 
Florida  East  Coast  Ry.  Co.,  196  Fed.  1001,  holding  amount  received  for 
wrongful  death  under  statute  of  Florida  will  not  be  distributed  by  New 
York  courts  for  benefit  of  creditors;  A.  B.  Andrews  Co.  v.  Puncture 
Proof  Footwear  Co.,  168  Fed.  764,  holding  suit  to  restrain  use  of  trade 
name  is  not  within  Federal  jurisdiction  unless  same  is  used  in  foreign 
commerce;  The  Saginaw,  139  Fed.  908,  in  action  in  admiralty  court  for 
wrongful  death  due  to  collision  on  high  seas,  measure  of  damages  gov- 
erned by  law  of  State  to  which  vessels  belonged;  Stockwell  v.  Boston 
&  M.  R.  Co.,  131  Fed.  154,  action  for  wrongful  death  of  person  domiciled 
in  Vermont  killed  in  New  Hampshire  survives  to  administrator  in  Ver- 
mont; Sambo  v.  Union  Pac.  Coal  Co.,  130  Fed.  53,  55,  action  brought  for 
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wrongful  death  under  Wyoming  statute  cannot  be  maintained  in  Colorado 
by  administrator  appointed  in  Colorado ;  Perkins  v.  Boston  etc.  R.  R.  Co., 
90  Fed.  322,  action  under  Massachusetts  statute  to  recover  for  death 
from  railroad's  negligence  is  penal,  and  Federal  court  lacks  jurisdiction; 
Vaughan  v.  St.  Louis  etc.  R.  Co.,  177  Mo.  App.  164, 164  S.  W.  147,  hold- 
ing widow  cannot  sue  under  law  of  Kansas  for  death  occurring  under 
Federal  Liability  Act ;  Howard  v.  Nashville  etc.  Ry.  Co.,  133  Tenn.  28, 
179  S.  W.  382,  holding  exception  is  made  as  to  those  cases  arising  under 
Federal  statutes;  dissenting  opinion  in  Cuba  R.  Co.  v.  Crosby,  170  Fed. 
381,  95  C.  C.  A.  539,  majority  holding  laws  of  foreign  country  relied 
on  for  recovery  need  not  be  pleaded  or  proven. 

Suit  in  foreign  jurisdiction  under  statute  permitting  recovery  for 
death  by  wrongful  act.    Note,  2  Ann.  Cas.  806. 

Law  governing  distribution  of  damages  (recovered  for  death  by 
wrongful  act.    Note,   8  Ann.   Oaa.  149. 

Conflict  of  laws  as  to  action  for  death  or  bodily  injury.  Note, 
56  L.  R.  A.  196,  203,  207,  212. 

Federal  court  regards  real  party  for  Jurisdictional  purposes. 

Approved  in  United  States  v.  Churchyard,  132  Fed.  84,  under  Act 
Aug.  13,  1894,  c.  280,  §  1,  governing  contractors  doing  government  work, 
Federal  court  has  jurisdiction  of  suit  for  value  of  material  bought  in 
name  of  United  States;  Leman  v.  Baltimore  etc.  R.  R.  Co.,  128  Fed. 
192,  holding  change  of  party  plaintiff  from  administrator  of  deceased 
to  his  widow  to  conform  to  State  statute  works  no  discontinuance. 

Distinguished  in  United  States  v.  Barrett,  135  Fed.  194,  Federal  court 
has  no  jurisdiction  of  suit  against  government  contractor  by  one  fur- 
nishing labor  under  Act  Aug.  13,  1894,  c.  280,  §  1,  unless  diverse  citizen- 
ship and  amount  affirmatively  shown ;  Bishop  v.  Boston  &  M.  R.  R.,  H? 
Fed.  772,  holding  citizenship  of  administrator  and  not  of  beneficiaries 
determines  Federal  jurisdiction  in  suit  for  wrongful  death  of  intes- 
tate; Cincinnati  etc.  R.  R.  Co.  v.  Thiebaud,  114  Fed.  922,  923,  52 
C.  C.  A.  538,  holding  administrator  suing  under  Indian  statute  for 
wrongful  death  of  intestate  sues  as  trustee  and  his  citizenship  deter- 
mines Federal  jurisdiction;  Boston  etc.  R.  R.  Co.  v.  Hurd,  108  Fed. 
120,  56  L.  R.  A.  193,  47  C.  C.  A.  615,  holding  Mass.  Pub.  Stats.  1882, 
c.  112,  §  212,  punishing  railroad  for  negligence-  in  causing  death  by 
fire,  recoverable  by  indictment  for  widow  and  children,  is  not  penal. 

Right  of  foreign  or  domestic  representative  to  maintain  action  for 
death  of  decedent  under  statute  of  another  State  providing  that 
action  shall  be  brought  by  personal  representative.  Note,  18 
L.  R.  A.  (N.  S.)  1254,  1255. 

Maryland  and  District  of  Columbia  statutes  regarding  survival  are  not 
Inconsistent. 

Approved  in  Briggs  v.  Walker,  171  U.  S.  473,  48  L.  Ed.  246,  19  Sup. 
Ot.  3,  term  "legal  representative"  includes  executor;  Dexter  v.  Edmands, 
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89  Fed.  470,  determination  of  State  court  that  foreign  statute  is  con- 
trary to  its  public  policy  does  not  bind  Federal  court  sitting  therein; 
Popp  v.  Cincinnati  etc.  Ry.  Co.,  96  Fed.  467,  under  Ohio  statute  foreign 
administrator  may  maintain  action  for  decedent's  death  by  wrongful 
act;  Bixlcr  v.  Pennsylvania  R.  Co.,  201  Fed.  556,  holding  parents  suing 
for  wrongful  death  of  son  may  be  substituted  as  administrators  after 
running  of  statute;  Keep  v.  National  Tube  Co.,  154  Fed.  124,  126, 
holding  statute  of  foreign  jurisdiction  under  which  suit  is  brought  gov- 
erns time  for  bringing  of  such  actions ;  United  States  v.  American  Bond- 
ing Co.,  42  App.  D.  C.  271,  holding  action  on  bond  of  public  contractor 
cannot  be  brought  within  six  months  after  settlement  of  contract; 
Moore  v.  Pywell,  29  App.  D.  C.  318,  322,  9  L.  R.  A.  (N.  S.)  1078,  allow- 
ing action  in  district  for  act  of  druggist  negligently  filling  prescrip- 
tion in  this  district  which  caused  death  in  Maryland. 

Abatement  and  revival  of  actions  for  personal  injury  upon  plain- 
tiff's death.    Note,  L.  R.  A.  1915E,  1113. 

Jurisdiction  of  foreign  corporations.    Note,  85  Am.  St.  Rep.  293. 

Miscellaneous.  Cited  in  Missouri  etc.  Ry.  Co.  v.  Wulf,  226  U.  S.  576, 
Ann.  Oaa.  1914B,  134,  57  L.  Ed.  363,  33  Sup.  Ct.  135,  holding  court 
will  allow  amendment  so  as  to  allow  person  to  sue  as  personal  repre- 
sentative; United  States  Fidelity  etc.  Co.  v.  United  States,  204  U.  S. 
354,  51  L.  Ed.  518,  27  Sup.  Ct.  381,  holding  United  States  suing  on 
bond  of  public  contractor  is  real  not  nominal  party  in  interest;  Peers 
v.  Nevada  Power,  Light  etc.  Co.,  119  Fed.  401,  holding  Nevada  statute 
(Treating  liability  for  wrongful  death  creates  single  cause  of  action, 
not  one  in  deceased  by  survival  and  another  in  next  of  kin;  Hale  v. 
Coffin,  114  Fed.  570,  holding  Circuit  Court  for  district  of  Massachusetts 
will  not  dismiss  suit  by  Minnesota  receiver  to  enforce  stockholder's 
liability;  Dolezal  v.  Bostick,  41  Okl.  754,  139  Pac.  968,  holding  county 
attorney  may  enjoin  county  clerk  from  issuing  warrants;  dissent- 
ing opinion  in  In  re  Estate  Mayo,  60  S.  C.  425,  38  S.  E.  642,  majority 
holding  Rev.  Stats.,  §  2315  et  seq.,  gives  administrator  a  new  statutory 
action  and  not  survival  of  action  of  deceased. 

168  TJ.  S.  451-471,  42  L.  Ed.  539,  18  Sup.  Ot.   121,  THOMPSON  V.  MAX- 
WELL ItAND-ORANT  ETC.  OO. 

Second  appeal  cannot  reopen  question  decided  at  first. 
Approved  in  Blount  v.  Downs,  194  Fed.  1021,  114  C.  C.  A.  664,  fol- 
lowing rule;  Yazoo  &  M.  V.  R.  R.  Co.  v.  Adams,  180  U.  S.  7,  45  L.  Ed. 
'401,  21  Sup.  Ct.  242,  holding  Federal  question  is  raised  too  late  in 
State  where  raised  by  new  pleas  filed  after  State  Supreme  Court  has 
passed  on  merits  and  remanded  suit;  Town  of  Fletcher  v.  Hickman, 
208  Fed.  121,  125  C.  C.  A.  346,  holding  party  bonnd  by  decision  in 
former  case  that  ordinance  authorizing  issuance  of  municipal  bonds 
had  been  properly  published;  Stone,  Sand  etc.  Co.  v.  United  States, 
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195  Fed.  68,  115  C.  C.  A.  252,  holding  former  decision  on  appeal  is  law 
of  ease;  Montana  Min.  Co.  v.  St.  Louis  Min.  etc.  Co.,  147  Fed.  905, 
906,  78  C.  C.  A.  33,  reversal  of  judgment  on  cross  writ  of  error  pre- 
senting new  questions  does  not  give  right  to  reconsider  facts  deter- 
mined in  both  hearings  on  writ  of  error  from  second  judgment;  Empire 
State-Idaho  Min.  etc.  Co.  v.  Hanley,  136  Fed  100,  69  C.  C.  A.  87,  in 
subsequent  hearing,  ruling  on  prior  appeal  that  defendant  had  excluded 
plaintiff  from  mine  until  1901  is  conclusive;  Richardson  v.  Ainsa,  11 
Ariz.  363,  95  Pac.  104,  applying  rule  where  court  decided  on  question 
of  jurisdiction;  Warner  v.  Grayson,  24  App.  D.  C.  57,  holding  lower 
court  cannot  examine  opinion  for  other  purposes  than  execution. 

Supreme  Court  will  examine  State  court's  opinion,  made  by  practice 
part  of  record. 

Approved  in  State  v.  Savage,  105  Tex.  472,  151  S.  W.  533,  holding 
court  takes  judicial  notice  of  former  opinion. 

Record  for  showing  Federal  Supreme  Court's  jurisdiction  to  review 
State  court's  decision.    Note,  63  L.  R.  A.  331. 

Supreme  Court  may  examine  its  own  opinions  to  determine  what  mat- 
ters were  considered. 

Approved  in  McKinnon  v.  Johnson,  57  Fla.  129,  48  South.  913,  apply- 
ing principle;  Harding  v.  Garber,  20  Okl.  19,  93  Pac.  542,  holding 
mandate  reversing  order  setting  aside  decree  of  foreclosure  does  not 
oust  lower  court  of  jurisdiction  to  appoint  receiver. 

Mere  ignorance  or  weakness  of  guardian  ad  litem  will  not  invalidate! 
acts  otherwise  unobjectionable. 

Approved  in  Matter  of  Moore,  209  U.  S.  497,  14  Ann.  Oas.  1164,  52 
L.  Ed.  908,  28  Sup.  Ct.  585,  706,  holding  next  friend  may  select  tribunal 
for  suit  brought  on  behalf  of  infant;  Glover  v.  Bradley,  233  Fed.  726, 
holding  decree  entered  on  action  of  court  is  binding  on  infants;  Rankin 
v.  Schofield,  81  Ark.  454,  holding  court  must  sanction  compromise  agree- 
ment entered  by  guardian;  Wiley  v.  Edmondson,  43  Okl.  8,  133  Pac. 
41,  holding  attorney  for  minor  may  waive  trial  by  jury;  Burke  v. 
Northern  Pac.  Ry.  Co.,  86  Wash.  39,  42,  149  Pac.  336,  337,  holding 
minors  are  bound  by  knowledge  of  representatives. 

Miscellaneous.  Cited  in  Missouri  Pacific  Ry.  Co.  v.  Larabee  .Flour 
Mills  Co.,  241  U.  S.  649,  60  L.  Ed.  1221,  36  Sup.  Ct.  552,  dismissing  for 
want  of  jurisdiction. 

168  U.  8.  471,  42  L.  Ed.  547,  18  Sup.  Ot.  940,  BENT  V.  MIRANDA 

Power  of  court  in  entering  final  judgment  to  disregard  interlocu- 
tory judgment  or  order.    Note,  Ann.  Oas.  1915B,  1195. 
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168  U.  S.  471-488,  42  L.  Ed.  647,  18  Sap.  Ct.  114,  HYER  v.  RICHMOND 
TRACTION  00. 

Equity  will  not  enforce  contract  to  form  partnership  to  obtain  fran- 
chise; remedy  is  at  law. 

Approved  in  Wright  v.  Amann,  192  Fed.  654,  applying  principle; 
Bernier  v.  Griscom-Spencer  Co.,  161  Fed.  442,  holding  Equity  will  not 
decree  specific  performance  of  contract  to  deliver  stock;  Mutual  Life 
Ins.  Co.  v.  Griesa,  156  Fed.  400,  and  Griesa  v.  Mutual  Life  Ins.  Co., 

169  Fed.  513,  94  C.  C.  A.  635,  both  holding  equity  will  not  cancel  insur- 
ance policy  on  account  of  fraud;  Pittsburgh  etc.  Const.  Co.  v.  Monon- 
gahela  etc.  Dredging  Co.,  139  Fed.  783,  contract  whereby  plaintiff  bids 
one  dollar  and  sixty  cents  and  defendant  one  dollar  and  seventy  cents 
per  cubic  yard  for  work  to  be  contracted  for,  party  receiving  bid  to 
divide  with  other  will  not  be  enforced;  Prince  v.  Lamb,  128  Cal.  128,  60 
Pac.  691,  holding  agreement  that  plaintiff,  who  equipped  defendant  for 
Alaskan  mining  expedition,  should  have  undivided  half  interest  in 
claims  discovered  constituted  no  mining  partnership;  Taylor  v.  Nelson, 
26  Cal.  App.  682,  147  Pac.  1190,  holding  offer  to  exchange  property 
may  be  revoked  before  offer  was  accepted;  Post  v.  Beacon  Vacuum 
Pump  etc.  Co.,  89  Fed.  6,  32  C.  C.  A.  151,  dismissing  bill  without  preju- 
dice; Strang  v.  Richmond  etc.  R.  R.,  93  Fed.  75,  refusing  to  assume 
equity  jurisdiction  of  suit  to  restrain  railroad  from  contracting  for 
building  of  road  in  contravention  of  contract  with  complainant;  Sey- 
mour v.  Cushway,  100  Wis.  593,  69  Am.  St.  Rep.  961,  76  N.  W.  773, 
party  to  parol  agreement  to  purchase  land  as  partners  cannot  be  re- 
quired to  account  for  profits  of  land  purchased ;  McMullen  v.  Hoffman, 
174  U.  S.  651,  43  L.  Ed.  1117,  19  Sup.  Ct.  844,  arguendo. 

Validity  of  agreement  to  surrender  right  to  purchase  property  at 
private  sale.    Note,  44  L.  R.  A.  (N.  S.)  1116. 

168  U.   S.   488-505,  42  L.   Ed.  553,   18  Sup.  Ct.   199,   DOUGLAS  V.  KEN- 
TUCKY. 

Grant  of  privilege  to  conduct  lottery  is  not  contract. 
Approved  in  Russell  v.  Sebastian,  233  U.  S.  202,  Ann.  Oaa.  19140, 
1282,  58  L.  Ed.  920,  34  Sup.  Ct.  517,  holding  grant  to  company  of  right 
to  furnish  water  to  inhabitants  of  city  is  protected  by  Federal  Con- 
stitution ;  Texas  etc.  R.  R.  Co.  v.  Miller,  221  U.  S.  414,  55  L.  Ed.  795, 
31  Sup.  Ct.  534,  holding  State  may  repeal  provision  in  railway  charter 
exempting  company  from  liability  for  death;  Great  Northern  Ry.  Co. 
v.  Minnesota,  216  U.  S.  224,  54  L.  Ed.  456,  30  Sup.  Ct.  344,  holding  con- 
tract exemption  from  taxation  does  not  survive  purchase  of  property; 
Lottery  Case,  188  U.  S.  356,  47  L.  Ed.  501,  23  Sup.  Ct.  327,  holding 
carriage  of  lottery  tickets  between  States  by  express  carrier  is  inter- 
state commerce  which  Congress  may  prohibit;  Andrews  v.  Andrews, 
188  U.  S.  34,  47  L.  Ed.  870,  23  Sup.  Ct.  241,  holding  full  credit  clause 
is  not  violated  by  Massachusetts  court  refusing,  under  State  statutes, 
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to  give  effect  to  divorce  obtained  elsewhere  by  citizen  for  cause  not 
recognized  in  Massachusetts;  United  States  v.  Delaware  etc.  Co.,  164 
Fed.  239,  holding  "commodities"  clause  of  Interstate  Commerce  Act 
was  invalid;  Logan  &  Bryan  v.  Postal  Tel.  etc.  Co.,  157  Fed.  580,  uphold- 
ing statute  prohibiting  operation  of  bucket-shops;  Grainger  v.  Douglas 
Park  Jockey  Club,  148  Fed.  541,  8  Ann.  Oaa.  997,  78  C.  C.  A.  199, 
upholding  Act  Ky.  March  26,  1906,  creating  racetrack  commission  with 
power  to  regulate  racing;  Omaha  Water  Co.  v.  Omaha,  147  Fed.  12,  8 
Ann,  Gas.  614,  12  L.  R.  A.  (N.  S.)  736,  77  C.  C.  A.  267,  where  city 
offers  contract  for  waterworks  conditioned  on  acceptance  of  city  ordin- 
ance specifying  minimum  rates,  subsequent  reduction  by  city  can  be 
enjoined ;  Fisher  v.  Cushman,  103  Fed.  865,  51  L.  R.  A.  292,  43  C.  C.  A 
,381,  holding  liquor  license  having  recognized  value  of  four  thousand 
dollars  to  five  thousand  dollars  is  property  within  meaning  of  bank- 
ruptcy statute;  Brown-Ketcham  Iron  Works  v.  George  B.  Swift  Co., 
53  Ind.  App.  644,  647,  100  N.  E.  589,  holding  State  may  require  foreign 
corporation  to  obtain  license  to  do  business;  State  ex  rel.  Coleman  v. 
Western  Union  Tel.  Co.,  75  Kan.  660,  90  Pac.  318,  holding  State  may 
require  foreign  corporations  to  obtain  franchises;  Fuchs  v.  Common 
Council,  166  Mich.  572,  132  N.  W.  98,  upholding  right  of  State  to 
suppress  sale  of  intoxicating  liquors;  State  v.  Lipkin,  169  N.  C.  276, 
K  R.  A.  1915F,  1018,  84  S.  E.  345,  holding  State  could  prohibit  pur- 
chase of  furniture  on  installment  plan;  Ex  parte  Boyce,  27  Nev.  340. 
65  L.  R.  A.  47,  75  Pac.  6,  upholding  act  of  February  23,  1903,  providing 
eight-hour  day  for  workmen  in  mines,  smelters  and  mills  for  reducing 
ores ;  City  of  Portland  v.  Cook,  48  Or.  554,  9  L.  R.  A.  (N.  S.)  733,  87 
Pac.  774,  holding  city  could  repeal  ordinance  granting  right  to  main- 
tain slaughter-house ;  Town  of  Mason  v.  Ohio  River  R.  R.  Co.,  51  W.  Va. 
187,  41  S.  E.  420,  holding  mandamus  lies  to  compel  railroad  to  restore 
street  improperly  used  under  franchise  to  lay  tracks;  Connecticut 
Mutual  Life  Ins.  Co.  v.  Spratley,  172  U.  S.  622,  43  L.  Ed.  576,  19  Sup. 
Ct.  316,  permitting  foreign  corporation  to  do  business  within  State 
creates  no  contract  as  against  subsequent  laws  relating  to  service  of 
process;  State  v.  Harbourne,  70  Conn.  491,  66  Am,  St  Rep.  130,  40 
L.  R.  A.  609,  40  Atl.  181,  statute  prohibiting  pool-selling  is  not  invalid 
when  applied  to  telegraphic  transmission  of  bets  to  another  State; 
Holden  v.  Hardy,  169  U.  S.  393,  42  L.  fid.  791, 18  Sup.  Ct.  388,  arguendo. 
Distinguished  in  Walla  Walla  v.  Walla  Walla  Water  Co.,  172  U.  S. 
16,  48  L.  Ed.  348,  19  Sup.  Ct.  83,  grant  of  right  to  supply  water  to  city 
is,  after  performance,  a  contract;  dissenting  opinion  in  Lottery  Case, 
188  U.  S.  365,  47  L.  Ed.  504,  23  Sup.  Ct.  330,  majority  holding  carriage 
of  lottery  tickets  between  States  by  express  carrier  is  interstate  com- 
merce within  power  of  Congress  to  prohibit. 

Right  to  operate  lottery.    Note,  66  Am.  St  Rep.  334. 

Supreme  Court  must  determine  existence  of  contract  alleged  to  be  in- 
fringed. 
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Approved  in  New  York  Electric  Lines  Co.  v.  Empire  City  Subway 
Co.,  235  U.  S.  186,  Ann.  Cas.  1915A,  906,  59  L.  Ed.  189,  35  Sup.  Ct. 
72,   holding   Federal   Supreme   Court   will   review   judgment   of   State 
court  giving  effect  to  municipal  ordinance  alleged  to  impair  contracts; 
Atlantic  Coast  Line  R.  R.  Co.  v.  Goldsboro,  232  U.  S.  556,  58  L.  Ed. 
725,  34  Sup.  Ct.  364,  holding  Federal  Supreme  Court  will  follow  con- 
clusion of  State  court  that  municipal  ordinance  is  within  legislative 
authority;  Larabee  v.  Dolley,  175  Fed.  381,  holding  stockholder  could 
enjoin  bank  from  complying  with  bank  guaranty  law  of  Kansas ;  Sunset 
Tel.  &  Tel.  Co.  v.  Pomona,  172  Fed.  886,  97  C.  C.  A.  251,  holding  Fed- 
eral  courts  will  not   adjudge   statute  invalid  where  its  validity  has 
previously  been  determined  by  State  court;  Vicksburg  v.  Vicksburg 
Waterworks  Co.,  202  U.  S.  467,  60  L.  Ed.  1110,  26  Sup.  Ct.  660,  munici- 
pality cannot  construct  own  waterworks  during  term  of  exclusive  water- 
works franchise  under  Miss.  Const.  1890,  §  178,  reserving  right  to  repeal 
charter;  Power  v.  Detroit  etc.  Ry.  Co.,  201  U.  S.  556,  50  L.  Ed.  864, 
26  Sup.  Ct.  556,  Mich.  Laws  1855,  §  9,  p.  305,  constitute  enforceable 
contract  between  State  and  railroad  to  accept  one  per  cent  on  paid 
capital  stock  in  lieu  of  other  taxes ;  Tampa  Waterworks  Co.  v.  Tampa,  'm 
199  U.  S.  243,  50  L.  Ed.  173,  26  Sup.  Ct.  23,  State  court  decision  that 
municipality  cannot  contract  away  right  to  fix  maximum  water  rate 
under  Const.,  art.  XVI,   §   30,  does  not  require  reversal  on  writ  of 
error;  Deposit  Bank  v.  Frankfort,  191  U.  S.  518,  48  L.  Ed.  276,  24 
Sup.  Ct.  161,  holding  Federal  decree  sustaining  exemption  based  on 
effect  of  decision  of  inferior  State  court  as  res  judicata  is  binding, 
although  highest  State  court  reverses  inferior  court  decision;  Stearns 
v.  Minnesota,  179  U.  S.  233,  45  L.  Ed.  170,  21  Sup.  Ct.  77,  holding 
Supreme  Court  independently  determines  competency  of  State  to  make 
alleged  contract  and  meaning  and  validity  of  such  contract;  Walsh  v. 
Columbus  etc.  R.  R.  Co.,  176  U.  S.  475,  44  L.  Ed.  551,  20  Sup.  Ct.  396, 
holding  Supreme  Court  determines  whether  contract  alleged  to  have 
been  impaired  existed  or  was  impaired;  McCullough  v.  Virginia,  172 
U.  S.  110,  43  L.  Ed.  385,  19  Sup.  Ct.  137,  as  to  whether  Virginia  Coupon 
Act  of  1871  created  contract. 

Distinguished  in  Louisiana  Ry.  &  Nav.  Co.  v.  Behrman,  235  U.  S. 
170,  59  L.  Ed.  180,  35  Sup.  Ct.  62,  and  Bank  of  Kentucky  v.  Stone,  88 
Fed.  398,  rule  applies  only  where  State  court's  judgment  is  under  direct 
review,  not  where  its  prior  judgment  is  set  up  as  res  adjudicata. 

Supreme  Court  need  not  accept  State  court's  decision  as  to  scope  of 
obligation  clause  of  Constitution. 

Approved  in  Los  Angeles  City  Water  Co.  v.  Los  Angeles,  103  Fed. 
716,  holding  Federal  question  presented  in  suit  by  water  company  to 
.enjoin  enforcement  of  ordinance  fixing  rates  on  ground  of  impairment 
of  contract;  St.  Joseph  Union  Depot  Co.  v.  Chicago  etc.  Ry.  Co.,  89 
Jed.  651,  32  C.  C.  A.  284,  arguendo. 
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Distinguished  in  Bank  of  Kentucky  v.  Stone,  88  Fed.  397,  rule  ap- 
plies only  where  State  court's  judgment  is  under  direct  review. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  527,  531. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  R.  A.  579,  580. 

Judgment  that  agreement  authorizing  lottery  was  valid  when  made  is 
not  res  adjudlcata  as  to  later  legislation. 

Approved  in  Connecticut  Mutual  Life  Ins.  Co.  v.  Spratley,  172  U.  S. 
621,  43  L.  Ed.  575,  19  Sup.  Ct.  315,  acts  allowing  foreign  corporations 
to  do  business  in  State  are  repealable.  , 

Acts  which   the  legislature  may  and  may  not    declare  criminal. 
Note,  78  Am.  St.  Rep.  255. 

Miscellaneous.  Cited  in  Ex  parte  Kameta,  36  Or.  254,  78  Am.  St. 
Rep.  777,  60  Pac.  395,  holding  lottery  is  gaming  within  Portland  city 
charter  for  suppression  of  gaming. 

168  U.  8.  506-513,  42  It  Ed.  569,  18  Sup.  Ct.   167,  UNITED  STATES  v. 
UNION  PAC.  RY. 

Certificate  from  Circuit  Court  of  Appeals  must  state  each  question  as 
distinct  proposition  of  law. 

Approved  in  McHenry  v.  Alford,  168  U.  S.  658,  42  L.  Ed.  617,  18 
Sup.  Ct.  245,  and  Sioux  City  etc.  Ry.  Co.  v.  Manhattan  Trust  Co.,  17- 
U.  S.  642,  43  L.  Ed.  1187,  19  Sup.  Ct.  879,  following  rule ;  United  States 
v.  Mayer,  235  U.  S.  66,  59  L.  Ed.  134,  35  Sup.  Ct.  16,  holding  impor- 
tance of  question  certified  is  immaterial;  Chicago  etc.  Ry.  Co.  v.  Will- 
iams, 205  U.  S.  453,  51  L.  Ed.  878,  27  Sup.  Ct.  559,  and  Stratton's 
Independence  v.  Howbert,  231  U.  S.  422,  58  L.  Ed.  295,  34  Sup.  Ct.  136, 
both  holding  questions  of  mixed  law  and  fact  will  not  be  considered; 
Hallowell  v.  United  States,  209  U.  S.  106,  52  L.  Ed.  704,  28  Sup.  Ct. 
428,  holding  all  testimony  in  criminal  case  cannot  be  certified;  Felsen- 
held  v.  United  States,  186  U.  S.  134,  46  L.  Ed.  1089,  22  Sup.  Ct.  743, 
declining  to  answer  questions  of  Circuit  Court  of  Appeals  so  certified 
as  to  require  search  of  whole  record  and  in  effect  determination  of 
merits;  German  Ins.  Co.  v.  Hearne,  118  Fed.  135,  55  C.  C.  A.  84, 
holding  Circuit  Court  of  Appeals  has  not  power  to  certify  a  "case" 
to  Supreme  Court  for  decision;  State  v.  Heiden,  139  Wis.  523,  121 
N.  W.  140,  holding  each  question  must  be  question  of  law  only. 

Miscellaneous.  Cited  in  Kindred  v.  Union  Pacific  R.  R.  Co.,  225 
U.  S.  594,  56  L.  Ed.  1219,  32  Sup.  Ct.  780,  upholding  grant  to  railroad 
of  right  of  way  over  Indian  lands.  ' 


1195  NOTES  ON  U.  S.  REPORTS.      168  U.  S.  513-573 

168  U.  S.  513-632,  42  L.  Ed.  562,  18  Sup.  Ct.  170,  SPRINGIER  LAND  ASSN. 
V.  FORD. 

Mechanic's  lien  statutes  should  be  construed  so  as  to  accomplish  object. 

Approved  in  Pioneer  Mining  Co.  v.  Delamotte,  185  Fed.  755,  108  C.  C. 
A.  90,  holding  miner  operating  placer  claim  has  no  lien  on  mine;  Salt 
Lake  Hardware  Co.  v.  Chainman  Min.  etc.  Co.,  137  Fed.  637,  642,  under 
Cutting's  Comp.  Laws  Nev.,  §  3881,  contractor  installing  mill  machinery 
at  mine  has  lien  on  mines,  not  on  power  plant  few  miles  distant ;  Lyons 
v.  Howard,  16  N.  M.  331,  117  Pac.  843,  holding  affidavit  is  not  essen- 
tial to  valid  claim  of  lien;  Qenest  v.  Las  Vegas  Masonic  Bldg.  Assn., 
11  N.  M.  268,  67  Pac.  747,  filing  lien  not  premature  under  statute  re- 
quiring lien  be  filed  within  sixty  days  after  completion,  where  seven 
or  eight  hours'  work  remainded  to  be  done;  Balbridge  v.  Morgan,  15 
N.  M.  256,  Ann.  Cas.  19120,  337,  106  Pac.  344,  holding  court  may  allow 
attorneys'  fees  in  suit  to  enforce  mechanic's  lien. 

Distinguished  in  Russell  v.  Hayner,  J30  Fed.  92,  64  C.  C.  A.  424, 
allegation  in  complaint  of  work  done  at  instance  of  person  in  posses- 
sion, stating  name  of  owner  of  land,  gives  creditor  no  lien  under  Civ. 
Code  Alaska,  §§  262,  265,  266. 

Fact  that  lien  is  for  greater  sum  than  debt  will  not  invalidate  claim. 
Approved   in   Wiedenbeck-Dobelin   Co.   v.   Mahoney,   160  Wis.   646, 
152  N.  W.  481,  applying  principle. 

Effect  on  mechanic's  lien  of  filing  claim  for  more  than  is  due. 
Note,  Ann.  Cas.  1914D,  878,  879. 

Effect  of  filing  excessive  mechanic 's  lien.  Note,  29  L.  R.  A.  (N.  S.) 
306,  307. 

Mechanic's  lien  for  ditch  work  covers  ditch,  land  on  which  constructed, 
and  sufficient  land  for  its  use. 

Approved  in  Stearns-Roger  Mfg.  Co.  v.  Aztec  Gold  Min.  etc.  Co.,  14 
N.  M.  324,  93  Pac.  711,  holding  lien  on  mill  extended  to  mine  operated 
in  conjunction  therewith;  Park  City  Meat  Co.  v.  Comstock  Silver  Min. 
Co.,  36  Utah,  154,  103  Pac.  257,  holding  lien  on  mine  extended  to 
adjoining  shafts. 

Distinguished  in  Continental  etc.  Sav.  Bank  v.  North  Platte  Valley 
Irr.  Co.,  219  Fed.  446,  135  C.  C.  A.  150,  holding  those  constructing 
pumping  station  for  irrigation  district  did  not  obtain  lien  on  dam  pre- 
viously erected. 

Mechanic's  lien — When  may  or  must  include  property  in  addition 
to  that  upon  which  the  work  was  performed,  or  the  materials 
furnished.    Note,  65  Am.  St.  Rep.  174. 

168  U.  8.  532-573,  42  L.  Ed.   568,   18  Sup.  Ct.   183,  BEAM  v.  UNITED 
STATES. 

Confession  must  be  free  and  voluntary,  to  be  admissible. 
Approved  in  United  States  v.  Abrams,  230  Fed.  314,  holding  papers 
taken  without  accused's  consent  are  not  admissible  against  him;  liar- 
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rold  v.  Territory  of  Oklahoma,  169  Fed.  48,  54,  17  Ann.  Gas.  868,  94 
C.  C.  A.  415,  holding  court  most  determine  whether  question  was  vol- 
untary; United  States  v.  Wilson,  163  Fed.  339,  holding  defendant  not 
entitled  to  return  of  papers  found  in  his  trunk;  Smith  v.  Au  Gres 
Twp.,  150  Fed.  264,  9  L.  R.  A.  (N.  S.)  876,  80  C.  C.  A.  145,  under 
Rev.  Stats.,  §  858,  bankrupt's  trustee  can  testify  after  bankrupt's  death 
to  bankrupt's  admissions  as  to  his  estate  while  owner;  Sorenson  v. 
United  States,  143  Fed.  823,  824,  74  C.  C.  A.  468,  confession  inadmis- 
sible where  officer  states  that  he  has  good  case  against  prisoner,  inti- 
mating leniency  will  be  shown  if  confession  made;  Lorenz  v.  United 
States,  24  App.  D.  C.  385,  holding  court  must  decide  whether  confes- 
sion voluntary ;  Davis  v.  United  States,  18  App.  D.  C.  490,  holding  court 
properly  admitted  confession;  McNash  v.  State,  45  Fla,  85,  110  Am. 
St.  Rep.  66,  34  South.  219,  plea  of  guilty  before  committing  magistrate 
entered  without  knowledge  of  rights,  not  admissible  as  confession  in 
trial ;  Johnson  v.  State,  1  Ga,  App.  131,  57  S.  E.  936,  holding  confes- 
sion made  while  under  arrest"  was  not  voluntary ;  State  v.  Height,  117 
Iowa,  659,  94  Am.  St.  Rep.  329,  91  N.  W.  937,  holding  unconstitutional 
to  require  defendant  to  submit  to  physical  examination  of  private 
parts;  McCleary  v.  State,  122  Md.  399,  89  Atl.  1102,  holding  State 
has  burden  of  showing  confession  voluntary;  "Watts  v.  State,  99  Md. 
36,  57  Atl.  545,  in  murder  trial,  confession  improperly  admitted  where 
made  to  reporter  when  defendant  suffering  nervous  shock,  on  being 
told  it  would  be  to  his  advantage;  State  v.  Berberick,  38  Mont.  434, 
437,  441,  16  Ann.  Caa.  1077,  100  Pac.  212,  213,  215,  holding  accused 
should  be  allowed  to  show  that  he  was  of  unsound  mind  at  time  of 
making  of  confession;  Territory  v.  Emilio,  14  N.  M.  156,  89  Pac.  241, 
holding  confession  not  involuntary  because  certain  violence  was  used 
in  overcoming  resistance  of  defendant  to  arrest;  Harrold  v.  Territory, 
18  Okl.  404,  11  Ann.  Oas.  818,  10  L.  B.  A.  (N.  S.)  604,  89  Pac.  20o, 
holding  prisoner  taking  stand  in  his  own  behalf  waives  constitutional 
privilege ;  State  v.  Nagle,  25  R.  I.  109,  105  Am.  St.  Rep.  864,  53  Atl. 
1065,  confession  elicited  by  question  of  officer,  accused  being  confined, 
not  admissible  where  trickery  resorted  to;  State  v.  Middleton,  69  S.  C. 
74,  48  S.  E.  35,  in  burglary  trial  stolen  articles  surrendered  under 
threat  admissible  as  evidence — statements  made  at  time  are  not;  State 
v.  Auguste,  50  La.  Ann.  492,  23  South.  613,  whether  confession  was 
made  voluntarily  is  to  be  determined  upon  consideration  of  circum- 
stances under  which  made;  Roesel  v.  State,  62  N.  J.  L.  232,  41  Atl. 
414,  confession  to  officer  by  one  in  confinement  may  be  admissible; 
dissenting  opinion  in  Ex  parte  Muncy,  72  Tex.  Cr.  580,  163  S.  W.  54, 
majority  holding  when  prisoner  was  granted  immunity  he  could  be 
punished  for  contempt  for  refusal  to  testify;  dissenting  opinion  in 
Grimsinger  v.  State,  44  Tex.  Cr.  32,  69  S.  W.  593,  majority  holding 
admissible  confession  made  after  being  warned  in  examination  before 
grand  jury  though  accused  put  under  oath, 
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Distinguished  in  Harley  v.  United  States,  186  U.  S.  229,  46  L.  E<L 
1140,  22  Sup.  Ct.  891,  holding  admissible  statements  voluntarily  made 
by  defendant  both  before  and  after  examination;  United  States  v. 
Hung  Chang,  J34  Fed.  25,  67  C.  C.  A.  93,  in  proceeding  for  deportation 
admission  of  defendant  in  answer  to  officer's  questions  admissible 
against  him;  Commonwealth  v.  Storti,  177  Mass.  344,  58  N.  E.  1022, 
holding  admissible  statements  made  to  officers  after  accused  replied 
"yes"  to  question  whether  he  wished  to  make  voluntary  statement  after 
having  been  warned  of  consequences;  State  v.  Blodgett,  50  Or.  335,  92 
Pac.  822,  holding  confession  made  in  answer  to  questions  assuming 
guilt  is  admissible  against  accused;  Thornton  v.  State,  117  Wis.  340, 
341,  93  N.  W.  1107,  1108,  holding  comparison  of  tracks  left  in  snow 
with  shoes  of  accused  charged  with  rape,  does  not  make  defendant 
witness  against  himself. 

Admissibility  of  evidence  wrongfully  obtained.  Note,  136  Am.  St. 
Rep.  159. 

Admissibility  in  evidence  of  confession  induced  by  exhortation  to 
tell  truth  or  by  appeal  to  religious,  nioral  or  superstitious  senti- 
ment.   Note,  Ann.  Oas.  1913B,  305. 

When  confession  voluntary.  Notes,  18  L.  R.  A.  (N.  S.)  773,  776, 
784,  798,  801,  815,  831,  850;  50  L.  R.  A.  (N.  S.)  1077. 

Whether  confession  was  made  under  compulsion  depends  upon  effect  on 
mind  of  hope  or  fear. 

Approved  in  Brown  v.  United  States,  35  App.  D.  C.  552,  Ann.  Oas. 
1912A,  388,  holding  confession  not  involuntary  because  accused  is  under 
arrest ;  State  v.  Canton,  131  La.  258,  259,  59  South.  203,  holding  ac- 
cused need  not  be  warned  that  confession  may  be  used  against  him. 

Distinguished  in  Commonwealth  v.  Williams,  171  Mass.  464,  50  N.  E. 
1036,  voluntary  conflicting  statements  of  accused  to  officer  are  admis- 
sible against  him. 

To    render    confession    admissible,    statement    as    a   whole    must   be 
voluntary. 

Approved  in  Anderson  v.  United  States,  170  U.  S.  502,  42  L.  Ed.  1123, 
18  Sup.  Ct.  693,  builder  of  ship  may  testify  in  murder  trial  as  to 
arrangement  and  situation;  Shaw  v.  United  States,  180  Fed.  355,  103 
C.  C.  A.  494,  holding  confession  made  while  under  arrest  was  not 
necessarily  involuntary;  People  v.  Borello,  161  Cal.  379,  87  L.  R.  A. 
(N.  S.)  434,  119  Pac.  505,  refusing  to  admit  confession  obtained  through 
threats  of  sheriff;  People  v.  Loper,  159  Cal.  18,  Ann.  Cas.  1912B,  1193, 
112  Pac.  725,  refusing  to  admit  confession  obtained  through  brow- 
beating of  district  attorney;  People  v.  Quan  Gim  Gow,  23  Cal.  App. 
512,  138  Pac.  919,  holding  where  accused  claimed  that  shot  was  fired 
in  self-defense,  same  did  not  constitute  confession;  State  v.  Brinte 
&  Jiner,  4  Penne.   (Del.)  554,  58  Atl.  260,  where  two  prisoners  tried 
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jointly  for  murder,  confession  of  one  implicating  other  not  to  be  con- 
sidered; Lomax  v.  United  States,  37  App.  D.  C.  416,  admitting  con- 
fessions made  to  police  officers;  West  v.  United  States,  20  App.  D.  C. 
351,  refusing  to  admit  confession  obtained  through  threat  of  police 
officer;  Roszczyniala  v.  State,  125  Wis.  418,  104  N.  w/114,  admissi- 
bility of  statement  to  officer  not  affected  by  bystander  remarking,  "Give 
in  one  way  or  the  other;  it  would  be  better  for  you." 

Distinguished  in  State  v.  Westcott,  130  Iowa,  7,  104  N.  W.  343, 
where  sherhf  advised  accused  to  confess  claiming  to  be  a  friend,  is 
question  for  jury  whether  subsequent  confession  was  voluntary;  dis- 
senting opinion  in  Sorenson  v.  United  States,  168  Fed.  800,  94  C.  C.  A. 
181,  majority  holding  papers  obtained  from  defendant's  wife  are  in- 
admissible against  him;  dissenting  opinion  in  Owens  v.  State,  120  6a. 
301,  48  S.  E.  24,  majority  holding  admission  of  defendant  in  murder 
trial  that  he  took  part  in  killing,  coupled  with  excuse,  not  a  confes- 
sion; dissenting  opinion  in  People  v.  Ferola,  215  N.  Y.  319,  109  N.  £. 
512,  majority  holding  one  suspected  of  murder  could  not  be  called  as 
.witness  at  coroner's  inquest. 

Bepiy  to  assertion  that  co-suspect  has  accused  prisoner  is  not  admis- 
sible as  confession. 

Approved  in  Hauger  v.  United  States,  173  Fed.  58,  97  C.  C.  A.  372, 
holding  confession  of  alleged  co-conspirator  is  inadmissible  where  con- 
spiracy is  not  established;  People  v.  Pfanschmidt,  262  111.  450,  Ann. 
Cas.  1915A,  1171,  104  N.  E.  819,  holding  confession  may  be  implied 
where  he  does  not  deny  guilt  when  accused;  State  v.  Jay,  116  Iowa, 
266,  89  N.  W.  1071,  holding  inadmissible  statement  of  horsethief  as 
to  whereabouts  of  animal  where  made  to  arresting  officer  after  latter 
said  it  would  go  easier  with  accused. 

Distinguished  in  People  v.  Siemsen,  153  Cal.  395,  396,  95  Pac.  866, 
867,  holding  accused  admitting  truth  of  confession  made  by  accom- 
plice is  bound  by  same ;  Fuller  v.  State,  109  Ga.  813,  35  S.  E.  299,  hold- 
ing admissible  statement  of  accused  to  officer  who  said  to  prisoner, 
"Yes;  let  me  hear  what  you  have  got  to  say";  Iowa  v.  Storms,  113 
Iowa,  394,  85  N.  W.  613,  holding  admissible  confession  made  after 
being  shackled  and  led  into  presence  of  deceased  where  accused  said 
no  inducements  were  offered  him;  Iowa  v.  Novak,  109  Iowa,  730,  732, 
733,  79  N.  W.  470,  471,  holding  admissible  statements  made  by  pris- 
oner while  under  arrest  and  in  shackles  where  such  condition  was  re- 
quired by  ordinary  prudence ;  Collins  v.  State,  115  Wis.  600,  92  N.  W. 
268,  holding  admissible  statements  of  accused  in  response  to  officer's 
interrogatories  which  in  substance  stated  contents  of  previous  state- 
ments of  two  women  jointly  implicated  in  larceny;  State  v.  Trusty, 
1  Penne.  (Del.)  324,  40  Atl.  767,  and  Roesel  v.  State,  62  N.  J.  L.  230, 
41  Atl.  413,  confession  by  accused  in  confinement,  elicited  by  questions 
of  officer,  may  be  admissible ;  State  v.  Novak,  109  Iowa,  730,  79  N.  W. 
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470,  voluntary  statement,  pretending  to  narrate  circumstances  of  de- 
ceased's death,  on  officer's  promise  not  to  repeat,  is  admissible. 

Objection  that  indictment  recites  presentment  "upon  oath/'  when  it 
was  upon  oath  and  affirmation,  is  immaterial. 

Approved  in  Renigar  v.  United  States,  172  Fed.  655,  19  Ann.  Oaa. 
1117,  26  L.  R.  A.  (N.  S.)  683,  97  C.  C.  A.  172,  holding  indictment  de- 
livered to  clerk  while  court  was  not  in  session  is  invalid. 

Government  may  show  that  another  who  was  in  vicinity  could  not  nave 
committed  crime. 

Approved  in  Ward  v.  State,  71  Tex.  Cr.  314,  158  S.  W.  1128,  holding 
one  accused  of  arson  may  show  that  others  in  neighborhood  had  threat- 
ened to  burn  place. 

Medical  witness  may  testify  as  to  likelihood  that  one  killing  would  be 
spattered  by  blood. 

Approved  in  Miera  v.  Territory,  13  N.  M.  199,  81  Pac.  588,  holding 
physician  may  testify  that  wound  in  question  was  not  self-inflicted; 
Simmons  v.  State,  55  Tex.  Cr.  447,  117  S.  W.  144,  holding  physician 
may  testify  as  to  whether  wound  would  cause  immediate  flow  of  blood. 

Law  of  evidence  of  bloodstains.    Note,  15  Ann.  Cas.  816,  819. 

Miscellaneous.  Cited  in  Weeks  v.  United  States,  232  U.  S.  391, 
Ann.  Gas.  1915C,  1177,  L.  R.  A.  1915B,  834,  58  L.  Ed.  655,  34  Sup.  Ct. 
341,  holding  residence  of  accused  cannot  be  searched  without  warrant; 
United  States  v.  Armour  &  Co.,  142  Fed.  825,  in  examination  by  com- 
missioner of  corporations  into  "beef  trust,"  persons  testifying  not  sub- 
poenaed or  sworn,  entitled  to  immunity  under  Comp.  Stats.  1901, 
p.  3173 ;  State  v.  Murphy,  128  Wis.  207,  212,  107  N.  W.  472,  474,  denial 
of  guilt  before  grand  jury  does  not  entitle  witness  to  immunity  under 
Laws  1901,  c.  85,  p.  106. 

168  U.  S.  573-583,  42  L.  Ed.  584,  18  Sup.  Ct.  179,  ADAMS  v.  HENDERSON. 

Equity  may  correct  mutual  mistake  and  make  instruments  conform  to 
intention. 

Approved  in  Wingard  v.  Copeland,  64  Wash.  217,  116  Pac.  672, 
holding  where  third  party  had  easement  to  take  water  from  spring, 
owner  could  not  convey  fee-simple  title. 

• 

Equity  will  not  reform  contract  for  sale  of  land  where  grantor  cannot 
give  title  warranted. 

Approved  in  Dosch  v.  Andrus,  111  Minn.  293,  126  N.  W.  1074,  hold- 
ing reservation  of  right  of  way  is  defect  in  title. 

Payments  in  execution  of  contract  of  sale  afterward  rescinded  may  be 
recovered. 

Approved  in  Finncs  v.  Selover,  Bates  &  Co.,  108  Minn.  334, 122  N.  W. 
175,  holding  vendee  may  recover  difference  in  value  of  land  received 
and  that  contracted  for. 
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Existence  of  right  to  enter  and  take  minerals  as  breach  of  cove- 
nant against  encumbrances.    Note,  Ann.  Gas.  1912D,  1140. 

Miscellaneous.  Cited  in  Westerlund  v.  Black  Bear  Min.  Co.,  203 
Fed.  606,  121  C.  C.  A.  627,  holding  stockholders  may  avoid  lease  entered 
into  without  their  approval;  Buck  v.  Walker,  115  Minn.  246,  Ann.  Gas. 
1912D,  882,  132  N.  W.  208,  holding  in  action  by  grantee,  grantor  need 
not  prove  existence  of  minerals  in  land. 

168  U.  8.  583-688,  42  L.  Ed.  589,  18  Sup.  Ot.  177,  IN  BE  TAMPA  ETC. 
E.  E.  CO. 

Federal  courts  are  empowered  to  issue  certiorari  in  proper  cases  by 
section  716,  Revised  Statutes. 

Approved  in  Texas  etc.  Mfg.  Assn.  v.  Storrow,  92  Fed.  9,  reaffirm- 
ing rule ;  Metropolitan  Water  Co.  v.  Kaw  Valley  Drainage  District,  223 
U.  S.  523,  56  L.  Ed.  535,  32  Sup.  Ct.  246,  holding  dismissal  of  suit  for 
want  of  jurisdiction  may  be  reviewed  by  certiorari. 

Certiorari  will  not  lie  to  review  circuit  judge's  order  appointing  re- 
ceiver outside  circuit.    Appeal  is  proper. 

Approved  in  United  States  v.  Beatty,  232  U.  S.  468,  58  L.  Ed.  688, 
34  Sup.  Ct.  392,  holding  certiorari  will  not  lie  to  correct  mere  errors; 
United  States  Fidelity  etc.  Co.  v.  Bray,  225  U.  S.  214,  56  L.  Ed.  1061, 
32  Sup.  Ct.  620,  holding  appeal  lies  from  decree  dissolving  injunction; 
United  States  v.  Dickinson,  213  U.  S.  101,  53  L.  Ed.  719,  29  Sup.  Ct. 
485,  holding  certiorari  will  not  lie  to  review  criminal  judgment;  Whit- 
ney v.  Dick,  202  U.  S.  140,  60  L.  Ed.  966,  26  Sup.  Ct.  584,  denying 
Federal  jurisdiction  to  issue  certiorari  where  only  question  is  punish- 
ment  for  introducing  liquor  on  Indian  reservation  is  within  Federal 
jurisdiction ;  In  re  Huguley  Mfg.  Co.,  184  U.  S.  301,  46  L.  Ed.  552,  22 
Sup.  Ct.  456,  holding  writ  of  prohibition  against  Circuit  Court  pro- 
ceedings will  not  be  granted  where  appeal  lies ;  Re  McKenzie,  180  U.  S. 
549,  45  L.  Ed.  662,  21  Sup.  Ct.  473,  holding  appeals  from  interlocutory 
orders  appointing  receivers  are  authorized  to  be  taken  from  Alaska 
District  Court  by  act  of  June  6,  1900 ;  Highland  Ave.  etc.  R.  R.  Co.  v. 
Columbian  Equipment  Co.,  168  U.  S.  630,  42  L.  Ed.  606,  18  Sup.  Ct.  241, 
and  Texas  etc.  Mfg.  Assn.  v.  Storrow,  92  Fed.  10,  upon  appeal  from 
interlocutory  order  containing  injunction,  Circuit  Court  of  Appeals  may 
consider  propriety  of  entire  order  and  merits  of  case;  Kirwan  v.  Mur- 
phy, 170  U.  S.  210,  42  L.  Ed.  1011,  18  Sup.  Ct.  594,  Supreme  Court  has 
no  jurisdiction  over  appeal  from  Circuit  Court  of  Appeals  affirmance 
of  interlocutory  injunction  order;  Ward  Baking  Co.  v.  Weber  Bros., 
230  Fed.  151,  holding  appeal  lies  from  dismissal  of  certain  claims  in 
infringement  suit;  Taylor  v.  Breese,  163  Fed.  685,  90  C.  C.  A.  568, 
holding  appeal  lies  from  temporary  restraining  order;  Atlanta  etc.  Ry. 
Co.  v.  Southern  Ry.  Co.,  131  Fed.  660,  66  C.  C.  A.  601,  right  to  remove 
cause  by  defendant  not  defeated  by  his  filing  affidavits  ex  parte  and 


1201  MICHIGAN  LAND  ETC.  CO.  v.  RUST.    168  U.  S.  589-604 

hearing  of  motion  by  judge  at  chambers;  In  re  Paquet,  114  Fed.  441, 
52  C.  C.  A.  239,  holding  Circuit  Court  of  Appeals  cannot  issue  writ  of 
prohibition  to  stay  proceedings  in  Circuit  Court  where  appellate  juris- 
diction not  invoked  by  appeal  or  error;  Tornanses  v.  Melsing,  109  Fed. 
711,  47  C.  C.  A.  596,  holding  on  appeal  from  interlocutory  order  appoint- 
ing receiver  and  granting  injunction,  Circuit  Court  of  Appeals  may 
dispose  of  case  on  merits  when  facts  warrant;  Tornanses  v.  Melsing, 
106  Fed.  786,  45  C.  C.  A.  615,  holding  order  of  District  Court  for  Alaska 
by  which  placer  mining  claim  is  turned  over  to  receiver  to  work  same 
is  final  and  appealable;  Billings  v.  Field,  36  App.  D.  C.  23,  holding  cer- 
tiorari will  not  lie  in  interference  proceeding;  Trustees  of  Presbyterian 
Church  v.  District  of  Columbia,  34  App.  D.  C.  602,  holding  certiorari 
will  not  lie  to  cancel  assessment  for  public  improvement. 

Distinguished  in  Heinz  v.  Butte  etc.  Min.  Co.,  107  Fed.  167,  46 
C.  C.  A.  219,  holding  order  dismissing  application  to  set  aside  injunction 
is  not  appealable  within  act  of  June  6,  1900;  Jack  v.  State,  102  Fed. 
214,  42  C.  C.  A.  267,  holding  order  permitting  intervention  and  sus- 
pending order  requiring  receiver  to  dismantle  road  was  not  appealable. 

Miscellaneous.  Cited  in  Shipp  v.  Texas  etc.  Ry.  Co.,  229  U.  S.  623, 
57  L.  Ed.  1356,  33  Sup.  Ct.  1050,  denying  certiorari  on  authority  of 
principal  case;  Coltrane  v.  Templeton,  106  Fed.  377,  45  C.  C.  A.  328, 
holding  order  appointing  co-receiver  entered  prior  to  act  of  June  6, 
1900,  allowing  appeals  from  interlocutory  orders  is  not  appealable. 

168  U.  8.  589-604,  42  L.  Ed  591,  18  Sup.  Ct.  208,  MICHIGAN  LAND  ETC. 
OO.  V.  BUST. 

Where  granting  act  provides  for  patent,  legal  title  remains  in  govern- 
ment until  issue. 

Approved  in  Knapp  v.  Alexander-Edgar  Lumber  Co.,  237  U.  S.  169, 
59  L.  Ed.  899,  35  Sup.  Ct.  515,  holding  homesteader  may  maintain  suits 
although  he  has  not  taken  possession  of  land;  United  States  v.  Chicago 
etc.  Ry.  Co.,  160  Fed.  820,  87  C.  C.  A.  592,  and  Little  v.  Williams,  231 
U.  S.  340,  58  L.  Ed.  259,  34  Sup.  Ct.  68,  both  holding  State  did  not 
acquire  title  to  swamp-lands  until  same  had  been  identified;  Leonard 
v.  Vicksburg  etc.  R.  R.  Co.,  198  U.  S.  422,  49  L.  Ed.  1111,  25  Sup.  Ct. 
750,  denying  Supreme  Court's  jurisdiction  to  review  State  court  holding 
title  to  swamp-land  bad  on  failure  to  comply  with  State  act;  Humbird 
v.  Avery,  195  U.  S.  508,  49  L.  Ed.  298,  25  Sup.  Ct.  123,  equity  court 
will  not  determine  previous  to  action  of  Land  Department,  rights  of 
grantee  from  Northern  Pacific  Railway  Company  and  purchasers  claim- 
ing protection  of  act  of  July  1,  1898;  Sawyer  v.  Osterhaus,  212  Fed. 
769,  770,  applying  rule  to  grant  of  swamp-lands  to  State;  Kerns  v.  Lee, 
142  Fed.  991,  992,  government  patentee  has  title  as  against  person 
claiming  under  grant  of  swamp-lands  to  State;  Kittel  v.  Trustees  In- 
ternal Improvement  Fund,  139  Fed.  948,  under  act  of  September  28, 
XVH— 76 
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1850,  legislature  had  right  before  patent  to  grant  swamp-land  subject 
to  determination  by  Secretary  of  Interior;  McArthur  v.  Brae,  190  Ala. 
564,  67  South.  249,  holding  United  States  did  not  relinquish  right  to 
grants  from  Spanish  government  until  patent  issued;  Nelson  v.  Week- 
ley,  177  Ala.  134,  135,  59  South.  158,  159,  holding  issuance  of  certificate 
amounted  to  only  an  equity ;  Schlosser  v.  Hemphill,  118  Iowa,  457,  458, 
90  N.  W.  843,  holding,  under  Swamp  Land  Act  of  1850,  title  to  swamp- 
land did  not  pass  to  States  until  survey  and  issue  of  patent;  Gourley 
v.  Countryman,  18  Okl.  232,  90  Pac.  431,  holding  one  holding  final  cer- 
tificate is  not  seized  in  fee  simple;  Morrow  .v.  Warner  Valley  Stock 
Co.,  56  Or.  325,  326,  329,  101  Pac.  176,  177,  178,  holding  swamp-land 
was  subject  to  entry  until  it  was  segregated  from  public  domain;  Park- 
ersville  Drainage  District  v.  Wattier,  48  Or.  338,  86  Pac.  777,  holding 
those  possessing  water  rights  previous  to  issuance  of  patent  would  not 
be  divested  of  such  rights;  Haumesser  v.  Chehalis  County,  76  Wash. 
571,  136  Pac.  1142,  holding  adverse  proceedings  commenced  by  Land 
Department  after  issuance  of  final  certificate  did  not  affect  State's 
right  to  tax  land ;  Beley  v.  Naphtaly,  169  U.  S.  365,  42  L.  Ed.  779,  is 
Sup.  Ct.  358,  and  Shaw  v.  Kellogg,  170  U.  S.  341,  42  L.  Ed.  1061,  18 
Sup.  Ct.  644,  confirmation  of  survey  segregating  quantity  claimed  passes 
title  and  ousts  jurisdiction  of  Land  Department;  Brown  v.  Hitchcock, 
173  U.  S.  476,  43  L.  Ed.  774,  19  Sup.  Ct.  486,  under  swamp-land  grants 
legal  title  passes  only  on  delivery  of  patent ;  Niles  v.  Cedar  Point  Club, 
175  U.  S.  309,  44  L.  Ed.  177,  20  Sup.  Ct.  128,  where  State's  claim  to 
land  as  swamp  was  denied,  no  fee  passed ;  Davidson  v.  Calkins,  92  Fed. 
238,  right  of  action  of  claimant  to  mining  claim  against  one  in  pos- 
session concerns  possessory  rights  and  remedy  is  at  law ;  Beale  v.  Hite, 
35  Or.  182,  57  Pac.  324,  occupancy  of  lands  under  mistaken  belief  that 
same  are  public  lands  does  not  constitute  adverse  possession ;  dissenting 
opinion .  in  Kean  v.  Calumet  Canal  Co.,  190  U.  S.  491,  47  L.  Ed.  1150, 
23  Sup.  Ct.  664,  majority  holding  submerged  portions  of  sections  pass 
to  State  of  Indiana  under  Federal  patent  under  swamp-land  act  cover- 
ing "whole  of  fractional  sections' '  referring  to  official  plat. 

Department's  power    to  determine  extent  of  claim  exists  until  legal 
title  passes.  t 

Approved  in  United  States  v.  Lee  Wilson  &  Co.,  214  Fed.  638,  639, 
applying  principle;  United  States  v.  Morrison,  240  U.  S.  210,  60  L.  Ed. 
608,  36  Sup.  Ct.  333,  holding  survey  of  school  lands  was  not  complete 
until  approved  by  Land  Department;  Oregon  v.  Hitchcock,  202  U.  S. 
70,  50  L.  Ed.  939,  26  Sup.  Ct.  568,  while  title  remains  in  government, 
court  cannot  interfere  with  allotment  of  Indian  lands  by  Land  Depart- 
ment ;  United  States  v.  Detroit  Timber  etc.  Co.,  200  U.  S.  338,  50  L.  Ed. 
506,  26  Sup.  Ct.  282,  bona  fide  purchaser  of  standing  timber  from 
holder  of  land  entered  under  act  of  June  3,  1878,  not  liable  for  timber 
cut  on  avoidance  of  patent  for  fraud;  Hill  v.  McCord,  195  U.  S.  400, 
49  L.  Ed.  253,  25  Sup.  Ct.  96,  finding  of  Land  Department  as  to  suffi- 
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ciency  of  improvement  conclusive  on  court,  though  by  later  decision 
alienation  held  bar  to  proving  premature  commutation  entry;  Hawley 
v.  Diller,  178  U.  S.  488,  44  L.  Ed.  1162,  20  Sup.  Ct.  991,  holding  Land 
Department  has  power  to  cancel  original  entry  at  any  time  before 
patent  issues;  McCormick  Harvesting  Mach.  Co.  v.  Aultman,  169  U.  S. 
609,  42  L.  Ed.  876,  18  Sup.  Ct.  444,  only  authority  competent  to  set 
patent  aside  is  vested  in  courts;  Gel  Monte  Min.  Co.  v.  Last  Chance 
Min.  Co.,  171  U.  S.  70,  43  L.  Ed.  79,  18  Sup.  Ct.  901,  and  Brown  v. 
Hitchcock,  173  U.  S.  477,  43  L.  Ed.  774,  19  Sup.  Ct.  487,  while  legal  title 
remains  in  government,  all  questions  of  right  should  be  solved  by  appeal 
to  Land  Department,  not  to  courts;  United  States  v.  Oregon  etc.  R.  Co., 
186  Fed.  879,  holding  court  may  amend  act  granting  land  to  railroad 
before  latter  has  acquired  any  rights  under  same;  Northern  Pac.  Ry. 
Co.  v.  United  States,  176  Fed.  709,  101  C.  C.  A.  117,  holding  department 
may  inquire  into  fraud  any  time  before  issuance  of  patent;  De  Laittre 
v.  Board  of  Commrs.,  149  Fed.  807,  under  B.  &  C.  Comp.  Or.,  §§  3299, 
3300,  3302,  3304,  3306,  3308,  3309,  State  land  board  can  institute  hear- 
ing to  decline  issue  of  deed  where  application  fraudulent;  Jones  v. 
Hoover,  144  Fed.  221,  Act  of  July  1, 1902,  c.  1380,  held  supplementary  to( 
Act  of  March  3,  1885,  c.  319,  relating  to  sale  of  Indian  land,  and  pur-' 
chaser  under  former  act  precludes  purchase  under  latter;  United  States 
v.  Gardner,  133  Fed.  288,  66  C.  C.  A.  653,  government  can  maintain 
action  for  wrongful  removal  of  timber  from  lands  allotted  to  Indians 
under  Act  of  February  8,  1887,  c.  119;  Peyton  v.  Desmond,  129  Fed. 
8,  63  C.  C.  A.  651,  homestead  patentee  can  recover  for  timber  wrong- 
fully cut  after  initiation  of  his  claim  but  prior  to  patent;  Cosmos  Ex- 
ploration Co.  v.  Gray  Eagle  Oil  Co.,  112  Fed.  12,  61  L.  R.  A.  230, 
50  C.  C.  A.  79  (affirming  104  Fed.  42,  44),  folding  entryman  on  lands 
claimed  in  lieu  of  forest  reservation  lands  secures  a  vested  interest 
therein  only  when  he  complies  with  the  law;  Olive  Land  etc.  Co.  v. 
Olmstead,  103  Fed.  574,  holding  qualified  entryman  performing  all  con- 
ditions for  patent  has  equitable  title  which  will  be  protected  unless 
Land  Department  before  patent  issues  finds  land  not  open;  Brown  v. 
Bliss,  13  App.  D.  C.  284,  holding  successor  of  Secretary  of  Interior  may 
vacate  list  of  swamp-lands;  Lynch  v.  Harris,  33  Okl.  28,  124  Pac.  52, 
holding  Secretary  of  Interior  may  cancel  allotment  made  to  Indian; 
Small  v.  Lutz,  41  Or.  574,  577,  69  Pac.  825,  holding  Secretary  of  In- 
terior's determination  that  lands  were  open  to  homestead  is  conclusive 
on  grantee  of  State  under  swamp-land  list  which  had  been  revoked; 
Altschul  v.  Clark,  39  Or.  329,  65  Pac.  995,  holding,  under  grant  of  1866 
to  Oregon  in  aid  of  road,  road  company  grantee  of  State's  right  docs 
not  acquire  title  until  Secretary  of  Interior  approves  selection  filed; 
Gauthier  v.  Morrison,  62  Wash.  579,  114  Pac.  504,  holding  State  court 
had  no  jurisdiction  to  correct  survey  made  by  government  surveyor. 

Acceptance  by  proper  State  officer  of  resurveys  as  within  department's 
authority  is  conclusive. 
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Approved  in  Little  v.  Williams,  88  Ark.  50,  113  S.  W.  343,  344,  re- 
fusing to  allow  collateral  attack  on  conclusion  of  Secretary  of  Interior 
that  certain  lands  were  swamp-lands. 

Distinguished  in  Lane  v.  United  States,  241  U.  S.  209,  60  L.  Ed  960, 
36  Sup.  Ct.  599,  holding  court  may  review  determination  of  Secretary 
of  Interior  as  to  heirs  of  Indian  allottee. 

Act  of  1867,  ratifying  action  taken  In  selecting  swamp-lands,  applied  to 
all  States  and  did  not  end  department's  corrective  power. 

Approved  in  Love  v.  Flahive,  205  U.  S.  199,  61  L.  Ed.  770,  27  Sup.  a 
486,  holding  Land  Department  may  make  further  inquiry  to  determine 
right  to  homestead. 

Miscellaneous.  Cited  in  Clark  v.  Herington,  186  U.  S.  210,  46  L.  Ed. 
1131,  22  Sup.  Ct.  874,  holding  recovery  on  warranty  in  conveyance  by 
grantee  of  railroad  of  lands  open  only  to  homestead  cannot  be  defeated 
on  ground  that  department's  cancellation  of  selection  was  invalid; 
Warner  Valley  Stock  Co.  v.  Calderwood,  36  Or.  232,  59  Pac.  116,  hold- 
ing grant  of  swamp-land  to  State  in  1890  related  back  to  1860  and  pur- 
chaser from  State  took  privity  over  homestead  settler  settling  thereon 
in  1886 ;  State  v.  Donald,  162  Wis.  623,  157  N.  W.  799,  discussing  dis- 
position of  funds  obtained  through  sale  of  swamp-lands  by  State. 

168  U.  B.  604-611,  42  L.  Ed.  696,  18  Sop.  Ct.  205,  NOBTHEBN  PAO.  B.  B. 
CO.  v.  MUSSEB^SAUNTBY  ImAND  ETC.  CO. 

Withdrawal  of  lands  within  Indemnity  limits  excepted  land  from  grant 
to  Northern  Pacific. 

Approved  in  Northern  Lumber  Co.  v.  O'Brien,  204  XJ.  S.  200,  51  L.  Ed. 
442,  27  Sup.  Ct.  249,  holding  where  land  is  found  not  to  be  within  that 
withdrawn,  it  reverts  to  public  domain;  Northern  Pac.  Ry.  Co.  v.  Wis- 
mer,  230  Fed.  594,  holding  land  reserved  to  tribe  of  Indians  did  not 
pass  to  railroad;  United  States  v.  Chicago  etc.  Ry.  Co.,  207  Fed.  172, 
upholding  right  of  President  to  set  apart  forest  reservations;  United 
States  v.  Grand  Rapids  &  I.  R.  Co.,  154  Fed.  135,  136,  holding  where 
land  was  reserved  at  date  of  grant  it  did  not  pass  to  railroad,  although 
reservation  was  subsequently  withdrawn;  Northern  Lumber  Co.  v. 
O  'Brien,  139  Fed.  617,  619,  71  C.  C.  A.  598,  grant  to  Northern  Pacific 
Railway  under  act  of  July  2,  1864,  did  not  pass  land  withdrawn  for 
benefit  of  grant  to  other  road  which  later  became  public;  Alberger  v. 
Kingsbury,  6  Cal.  App.  99,  91  Pac.  676,  holding  land  is  reserved  where 
it  has  been  withdrawn  pending  determination  whether  to  include  it  in 
forest  reservation;  Southern  Pac.  R.  R.  Co.  v.  Groeck,  87  Fed.  973, 
31  C.  C.  A.  334,  act  of  1866  of  itself  operated  to  withdraw  lands  within 
indemnity  limits;  Northern  Pac.  Ry.  Co.  v.  McCormick,  94  Fed.  939, 
940,  36  C.  C.  A.  560  (see  dissenting  opinion  in  94  Fed.  943,  944,  946, 
946,  36  C.  C.  A.  560),  qualified  settler  occupying  unsnrveyed  land  at 
time  of  filing  map  of  definite  location  of  railroad  baa  right  of  pi* 
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emption;  Southern  Pac.  R.  R.  Co.  v.  Wood,  124  Cal.  489,  67  Pac.  393, 
provisions  in  act  of  1866  for  indemnity  grant,  that  lands  "hereby 
granted"  shall  not  be  liable  to  sale  except  by  railroad,  applies  only  to 
lands  in  primary  grant ;  Hewitt  v.  Schultz,  7  N.  D.  606, 76  N.  W.  231,  power 
of  withdrawal  is  vested!  in  executive  branch  of  government ;  Moore  v.  Cor- 
mode,  20  Wash.  312,  55  Pac.  218,  grant  to  Northern  Pacific  railway  of 
right  to  select  indemnity  lands  does  not  withdraw  land  within  indemnity 
limits  until  selection;  dissenting  opinion  in  Nelson  v.  Northern  Pac,  Ry., 
188  U.  S.  143,  47  L.  Ed.  420,  23  Sup.  Ct.  315,  majority  holding  bona  fide 
settler  on  unsurveyed  indemnity  lands  after  withdrawal  order  but  before 
definite  location  of  railroad  will  be  protected,  and  reversing  Northern 
Pac.  Ry.  Co.  v.  Nelson,  22  Wash.  532,  61  Pac.  707,  holding  bona  fide  set- 
tler upon  indemnity  land)  within  Northern  Pacific  grant  of  1864  settling 
after  withdrawal  order  acquires  no  rights  as  against  railroad ;  dissenting 
opinion  in  Hewitt  v  Schultz,  180  U.  S..  159,  45  L.  Ed.  478,  21  Sup.  Ct. 
317,  majority  following  Land  Department's  construction  of  grant  of  1864 
that  same  did  not  authorize  withdrawal  of  indemnity  land  upon  approval 
of  map  of  definite  location. 

168  U.  8.  611-618,  42  L.  Ed.  599,  18  Sup.  Ot.  217,  WTLSON  v.  LAMBERT. 

Injunction  lies  against  commission  acting  under  unconstitutional  law 
to  prevent  assessment. 

Approved  in  University  of  the  South  v.  Jetton,  155  Fed.  187,  applying 
rule  where  assessment  was  alleged  to  impair  contract;  Central  Pac.  Ry. 
Co.  v.  Evans,  111  Fed.  74,  holding  equity  has  power  to  enjoin  assessment 
of  railroad  property  in  manner  not  authorized  by  law  where  legal 
remedy  inadequate;  Buchanan  v.  Macfarland,  31  App.  D.  C.  14,  holding 
equity  will  assume  jurisdiction  to  remove  cloud  on  title  resulting  from 
void  assessment;  Pickett  v.  Russell,  42  Fla.  131,  28  South.  796,  holding 
equity  may  enjoin  collection  of  tax  if  illegal  and  inquire  into  validity 
of  election  authorizing  such  tax;  State  ex  rel.  Attorney  General  v. 
Huston,  27  Qfcl.  615,  34  L.  R.  A.  (N.  S.)  380,  113  Pac.  193,  holding  in- 
junction will  lie  to  restrain  public  officers  from  moving  books  from  seat 
of  government;  Board  of  Education  v.  Territory,  12  Okl.  297,  70  Pac. 
796,  expenditure  of  money  by  committee  appointed  after  expiration  of  ' 
term  for  selection  of  normal  site  will  be  enjoined  by  District  Court. 

Public  square  is  Improvement  for  which  adjacent  property  owners  may 
be  taxed. 

Approved  in  Matthews  v.  Kimball,  70  Ark.  455,  66  S.  W.  656,  holding 
assessment  for  park  improvements  is  authorized  by  Arkansas  statute 
providing  for  assessments  by  cities  for  local  improvements  of  public 
nature. 

Act  of  Congress  authorizing  establishment  of  Bock  Greek  park  held 
valid. 
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Approved  in  Parsons  v.  District  of  Columbia,  170  U.  S.  56,  42  L.  Ed. 
947,  18  Sup.  Ct.  525,  power  of  Congress  to  exercise  exclusive  jurisdiction 
within  District  includes  power  of  taxation;  Brightwell  v.  Kansas  City, 
153  Mo.  App.  524, 134  S.  W.  88,  upholding  right  of  municipality  to  estab- 
lish park. 

Injunction  cannot  restrain  proceedings  in  competent  court. 
Approved  in  Goodman  Mfg.  Co.  v.  Pittsburg-Buffalo  Co.,  222  Fed.  148, 
refusing  to  enjoin  prosecution  of  appeal  from  decree  of  foreclosure. 

168  U.  8.  618-627,  42  It  Ed.  602,  18  Sop.  Ot.  214,  SHEPABD  v.  ADAMS. 

Supreme  Court  may  determine,  on  writ  of  error  to  District  Court,  suffi- 
ciency of  service  of  summons. 

Approved  in  G.  &  C.  Merriam  Co.  v.  Saalfield,  241  U.  S.  26,  60  L.  Ed. 
871,  36  Sup.  Ct.  477,  applying  principle;  Boston  etc.  R.  R.  Co.  v.  Gokey, 
210  U.  S.  161,  164,  52  L.  Ed.  1004,  1005,  28  Sup.  Ct.  657,  holding  Circuit 
Court  of  Appeals  may  decide  question  of  jurisdiction  on  writ  of  error; 
Board  of  Trade  v.  Hammond  Elevator  Co.,  198  U.  S.  434,  435,  49  L.  Ed. 
1116,  1117,  25  Sup.  Ct.  740,  service  on  local  correspondent  of  foreign 
corporation  good,  where  he  furnishes  data  enabling  corporation  to  get 
orders,  getting  commission  for  services ;  Remington  v.  Central  Pac.  R.  R. 
Co.,  198  U.  S.  97, 98, 49  L.  Ed.  962,  963, 25  Sup.  Ct.  577,  service  of  summons 
on  director  of  foreign  corporation  while  casually  in  State,  not  service 
on  corporation  which  is  not  doing  business  in  State ;  St.  Louis  Cotton 
1  Compress  Co.  v.  American  Cotton  Co.,  125  Fed.  2Q0,  201,  60  C.  C.  A.  80, 
holding,  under  section  5,  Circuit  Court  of  Appeals  Act,  Supreme  Court  has 
jurisdiction  to  review  by  writ  of  error  question  of  validity  of  service 
of  summons  below;  Hays  v.  Richardson,  121  Fed.  538,  57  C.  C.  A.  598, 
holding  Circuit  Court  of  Appeals  cannot  review  judgment  of  Circuit 
Court  dismissing  action  for  want  of  jurisdiction  for  insufficiency  of  bond 
in  suit  against  nonresidents ;  L.  E.  Waterman  Co.  v.  Parker  Pen  Co.,  107 
Fed.  143,  46  C.  C.  A.  203,  holding  order  sustaining  motion  to  set  aside 
process  on  foreign  corporation  because  not  served  at  place  of  business 
is  not  appealable  unless  showing  no  place  of  business  within  district; 
dissenting  opinion  in  Giles  v.  Harris,  189  U.  S.  489,  47  L.  Ed.  913,  23 
Sup.  Ct.  647,  majority  holding  Supreme  Court's  jurisdiction  under  act 
of  1891,  to  consider  whole  case  on  appeal  from  Circuit  Court,  cannot  be 
confined  to  jurisdiction  by  certificate;  dissenting  opinion  in  Boston  etc. 
R.  Co.  v.  Gokey,  149  Fed.  45, 46, 47, 9  Ann.  Oas.  384, 79  C.  C.  A.  64,  major- 
ity holding  under  Act  Cong.  March  3, 1891,  Circuit  Court  of  Appeals  has 
no  jurisdiction  to  pass  on  question  challenging  Circuit  Court  jurisdiction. 

Uniformity  of  practice  in  Federal  and  State  courts  was  left,  by  acts  of 
Congress,  to  be  attained  largely  through  Federal  courts'  discretion. 

Approved  in  Keatley  v.  Furey,  226  U.  S.  403,  57  L.  Ed.  276,  33  Sup. 
Ct.  121,  holding  dismissal  of  suit  by  receiver  on  ground  that  no  assets 
came  into  his  hands  raises  no  question  of  jurisdiction;  Loewe  v.  Union 
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Saving  Bank,  226  Fed.  299,  holding  Federal  court  will  follow  State 
courts'  procedure  regarding  attachments;  Silvas  v.  Arizona  Copper  Co., 
213  Fed.  507,  holding  guardian  suing  in  Federal  courts  of  Arizona  must 
give  security  for  costs;  Elk  Garden  Co.  v.  T.  W.  Thayer  Co.,  206  Fed. 
215,  holding  judgment  rendered  in  action  of  trespass  adjudging  title  is 
bar  to  subsequent  suit  in  ejectment;  United  States  v.  United  States 
Fidelity  etc  Co.,  186  Fed.  479,  108  C.  C.  A.  455,  holding  Federal 
courts  need  not  conform  to  State  court's  requirement  as  to  return  of 
summons;  Kinney  v.  United  States  Fidelity  etc.  Co.,  182  Fed.  1007, 
holding  Circuit  Court  need  only  follow  its  own  rules  as  to  return  of 
process;  Taylor  v.  Easton,  180  Fed.  367,  103  C.  C.  A.  509,  holding  juris- 
diction of  Circuit  Court  to  review  decree  after  term  at  which  it  was 
rendered  is  reviewable  on  appeal;  Manitowoc  Malting  Cd.  v.  Fuecht- 
wanger,  169  Fed.  988,  holding  Federal  courts  need  not  follow  rule  of 
State  court  regarding  amendment  of  pleading;  Hein  v.  Westinghouse 
Air  Brake  Co.,  164  Fed.  83,  holding  rule  should  not  be  applied  to  defeat 
ends  of  justice;  Egan  v.  Chicago  etc.  Ry.  Co.,  163  Fed.  349,  holding  on 
affirmance  of  judgment  on  appeal  court  might  render  summary  judg- 
ment against  sureties  on  appeal  bond ;  Collin '  County  Nat.  Bank  v. 
Hughes,  155  Fed.  394,  83  C.  C.  A.  661,  holding  Circuit  Court  has  power 
to  issue  writ  of  scire  facias;  Lange  v.  Union  Pac.  R.  R.  Co.,  126  Fed. 
340,  62  C.  C.  A.  48,  holding  Circuit  Court,  in  allowing  amendments  to 
pleadings,  is  not  controlled  by  Colorado  practice  and  its  action  is  not 
reviewable;  Western  Union  Tel.  Co.  v.  Burgess,  108  Fed.  33,  47  C.  C.  A. 
168,  holding  section  5190,  Ohio  '"'ode,  allowing  jurors  to  take  written 
charges  and  instructions  into  retirement,  does  not  control  proceedings 
in  Circuit  Court;  Van  Doren  v.  Pennsylvania  R.  R.  Co.,  93  Fed.  269, 
35  C.  C.  A.  282,  section  914,  Rev.  Stats.,  does  not  compel  Circuit  Court 
to  conform  in  subordinate  details  to  State  practice  as  to  allowance  of 
amendments  to  pleadings. 

It  is  largely  discretionary  whether  District  Court  shall  change  practice 
to  conform  to  later  State  law. 

Approved  in  Mahr  v.  Union  Pac.  R.  Co.,  140  Fed.  925,  upholding, 
under  Rev.  Stats.,  §  918,  rule  of  Circuit  Court  requiring  party  ap- 
pearing specially  to  so  state  on  the  appearance  to  avoid  general  appear- 
ance; Leas  v.  Merriman,  132  Fed.  511,  512,  513,  under  Code  Va.  1887, 
§  3211,  authorizing  judgment  after  notice,  notice  need  not  have  seal 
of  court  by  State  practice ;  Gokey  v.  Boston  etc.  R.  Co.,  130  Fed.  994,  writ 
of  attachment  issued  by  Federal  court  returnable  in  twenty-two  days, 
good  though  State  statute  requires  return  be  made  in  twenty-one  days; 
Atlas  Glass  Co.  v.  Ball  Bros.  Glass  Min.  Co.,  93  Fed.  987,  34  C.  C.  A.  683, 
dismissed  on  authority  hereof. 

Miscellaneous.  Cited  in  Morrisdale  Coal  Co.  v.  Pennsylvania  R.  Co., 
183  Fed.  940,  106  C.  C.  A.  269,  holding  judgment  dismissing  for  want 
of  jurisdiction  is  reviewable  on  writ  of  error. 


168  U.  S.  627-640      NOTES  ON  U.  S.  REPORTS.  1208 

168  U.  S.  627-632,  42  I*  Ed.  605,  18  Sup.  Ct.  240,  HIGHLAND  AVE.  ETC. 
R.  R.  CO.  v.  COLUMBIAN  EQUIPMENT  CO. 

Interlocutory  order  appointing  receiver  U  not  appealable. 

Approved  in  Jack  v.  State,  102  Fed.  213,  42  C.  C.  A.  267,  holding  order 
permitting  intervention  and  suspending  prior  order  directing  receiver 
to  dismantle  railroad  is  not  appealable  within  28  Stat.  666;  Carson  v. 
Combe,  86  Fed.  210,  29  C.  C.  A.  660,  interlocutory  decree  appointing 
receiver  will  not  support  appeal ;  Highland  Ave.  etc.  R.  Co.  v.  Columbian 
Equipment  Co.,  92  Fed.  1020,  33  C.  C.  A.  684,  memorandum  decision. 

Distinguished  in  Re  McKenzie,  180  U.  S.  549,  45  L.  Ed.  662,  21  Sup. 
Ct.  473,  holding  act  of  June  6,  1900,  authorizes  appeals  from  inter- 
locutory orders  appointing  receivers  to  be  taken  from  District  Court  of 
Alaska;  Ward  Baking  Co.  v.  Weber  Bros.,  230  Fed.  151,  holding  appeal 
lies  from  interlocutory  order  granting  injunction ;  Guardian  Trust  Co.  v. 
Kansas  City  etc.  Ry.  Co.,  171  Fed.  51,  28  L.  R.  A.  (N.  S.).620,  96  C.  C.  A. 
285,  holding  on  appeal  from  order  granting  temporary  injunction,  court 
may  decide  question  on  merits ;  Shubert  v.  Woodward,  167  Fed.  61,  92 
C.  C.  A.  509,  holding  decree  awarding  injunction  is  appealable;  Joseph 
Dry  Goods  Co.  v.  Hecht,  120  Fed.  763,  57  C.  C.  A.  64,  holding  act  of 
June  6,  1900,  allowing  appeal  from  interlocutory  orders  appointing  re- 
ceivers upon  hearing  in  equity,  authorizes  appeal  from  appointment  on  ex 
parte  hearing;  Texas  etc.  Mfg.  Assn.  v.  Storrow,  92  Fed.  9,  34  C.  C.  A. 
182,  appeal  lies  to  Circuit  Court  of  Appeals  from  order  appointing  re- 
ceiver and  enjoining  interference  of  corporation  officers. 

168  U.   B.   632-640,   42  L.  Ed.   607,  18   Sup.   Ct   237,   HALL  v.  UNITED 
STATES. 

Section  5467,  Revised  Statutes,  covers  theft  of  decoy  letters,  not  In- 
tended for  delivery. 

Approved  in  McShann  v.  United  States,  231  Fed.  926,  holding  decoy 
letters  are  letters  intended  to  be  mailed;  Goldman  v.  United  States, 
220  Fed.  62, 135  C.  C.  A.  625,  holding  decoy  letters  are  written  to  detect 
not  induce  crime;  Bryam  v.  United  States,  25  App.  D.  C.  548,  holding 
fact  that  embezzled  letter  was  decoy  is  no  defense. 

Decoy  letter  as  subject  of  embezzlement  or  larceny  under  postal  laws. 
Note,  4  Ann.  Gas.  878. 

Instigation  or  consent  to  crime  for  purpose  of  detecting  criminal 
as  defense.     Note,  30   L.   R.  A.  (N.  S.)  949. 

Unnecessary  allegations  do  not  vitiate  indictment  nor  place  on  prosecu- 
tion burden  of  proving  them. 

Approved  in  Meyer  v.  tnited  States,  220  Fed.  824,  135  C.  C.  A.  564. 
holding  allegation  that  bankrupt  concealed  assets  from  receiver  did  not 
vitiate  indictment  alleging  concealment  of  assets  from  trustee;  Shaw 
v.  United  States,  165  Fed.  176,  91  C.  C.  A.  208,  holding  words  "then  and 
there"  in  indictment  do  not  enlarge  description  of  offense j  RicgCT  v. 
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United  States,  107  Ted.  922,  47  C.  C.  A.  61,  holding  indictment  for 
willful  misapplication  of  funds  of  bank  is  not  rendered  bad  by  state- 
ment that  note  discounted  was  due  on  wrong  date. 

168  U.  B.  640-642,  42  Z*.  Ed.  610,  18  Sup.  Ot.  242,  CBOSSLEY  ▼.  CALI- 
FORNIA. 

Habeas  corpus  cannot  be  used  as  writ  of  error. 
Approved  in  In  re  Lincoln,  202  U.  S.  182,  50  L.  Ed.  986,  26  Sup.  Ct. 
.602,  in  absence  of  special  circumstances.  Supreme  Court  will  not  grant 
habeas  corpus  •  to  one  convicted  of  selling  intoxicants  to  Indians. 

Conviction  of  crime  against  one  government  as  bar  to  prosecution 
by  another  government  for  same  act.    Note,  21  Ann.  Gas.  64. 

168  U.  8.  642-651,  42L.AL  611,  18  Sap.  Ot  234,  CONDE  v.  YORK. . 

Transfers  In  good  faith  of  claims  against  government,  while  not  bind- 
ing government,  are  good  between  parties. 

Approved  in  Fewell  v.  Surety  Co.,  80  Miss.  791,  92  Am.  St.  Rep.  628, 
28  South.  757,  holding  Rev.  Stats.,  §  3737,  preventing  assignment  of  con- 
tracts with  United  States,  is  inapplicable  in  suit  involving  disposition  of 
money  paid  under  completed  contract 

Supreme  Court's  review  of  State  decision  must  be  based  on  Federal 
question  affecting  plaintiff  im  error,  not  stranger. 

Approved  in  Farmers'  Nat.  Bank  v.  Robinson,  176  U.  S.  682,  44  L.  Ed. 
« 637,  20  Sup.  Ct.  1027,  reaffirming  rule ;  National  Bank  etc.  Loan  Co.  v. 
Petrie,  189  U.  S.  424,  47  L.  Ed.  880,  23  Sup.  Ct.  512,  holding  right  to 
recover  for  money  paid  to  national  bank  for  void  bonds  is  not  defeated 
because  transaction  was  forbidden  by  law;  Leyson  v.  Davis,  170  U.  S.  41, 
42  L.  Ed.  941,  18  Sup.  Ct.  502,  controversy  as  to  which  claimant  has 
superior  equity  to  shares  of  national  bank  stock  involves  no  Federal' ques- 
tion ;  S.  H.  Hawes  &  Co.  v.  Wm.  R.  Trigg  Co.,  110  Va.  180,  65  S.  E.  544, 
holding  bank  may  assign  contract  for  building  vessels. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  521,  537,  539. 

168  U.  S.  651-673,  42  L.  Ed.  614,  18  Sup.  Ot.  242,  McHENBT  v.  ALFOBD. 

Supreme  Court  will  not  pass  upon  certificate  containing  no  single  ques- 
tion of  law. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  Williams,  205  U.  S.  453,  51  L.  Ed. 
878,  27  Sup.  Ct.  559,  refusing  to  consider  question  of  mixed  law  and 
fact. 

Chapter  99,  Laws  of  Dakota  of  1883,  exempts  lands  granted  to  North- 
ern Pacific,  except  as  provided  therein. 

Approved  in  McHenry  v.  Brett,  9  N.  D.  70,  72,  81  N.  W.  66,  67,  hold- 
ing tax  purchaser  of  property  not  subject  to  taxation  acquires  no  lien 
and  cannot  recover  taxes  voluntarily  paid. 
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Land  granted  to  aid  railroads  may  be  classed  differently  from  individ- 
ual holdings  for  taxing  purposes. 

Approved  in  Michigan  R.  R.  Tax  Cases,  138  Fed.  240,  upholding  Pnb. 
Acts  1901,  No.  173,  p.  236,  providing  for  taxation  of  property  of  cor- 
poration by  finding  average  rate;  State  v.  Chicago  etc.  Ry.  Cos.,  128 
Wis.  551,  108  N.  W.  626,  Rev.  Stats.  1898,  §  1212,  imposing  ten  thousand 
dollars  penalty  on  railroad  failing  to  pay  tax,  will  not  be  enforced  by 
court  were  excusable  mistake.' 

Constitutional  equality  as  to  corporate  taxation.    Note,  60  L.  R.  A 
363,  365. 

Dakota  act  of  1889,  providing  for  arrears  under  act  of  1883,  implied 
that  payment  should  be  in  full  of  all  claims. 

Approved  in  United  States  Express  Co.  v.  Minnesota,  223  U.  S.  346, 
56  L.  Ed.  466,  32  Sup.  Ct.  211,  holding  in  taxing  gross  receipts  State 
may  include  earnings  from  interstate  shipments;  Galveston  etc.  Ry.  Co. 
v.  Texas,  210  U.  S.  225,  226,  52  L.  Ed.  1086,  1037,  28  Sup.  Ct.  638, 
holding  tax  on  gross  receipts  cannot  include  earnings  from  interstate 
shipments ;  Pacific  Gas  &  Electric  Co  v.  Roberts,  168  Cal.  424,  143  Pac. 
701,  holding  gas  company  paying  tax  on  gross  receipts  in  lieu  of  all  other 
taxes  is  not  subject  to  motor  vehicle  tax ;  State  v.  United  States  Express 
Co.,  114  Minn.  353,  37  L.  R.  A.  (N.  S.)  1127,  131  N.  W.  492,  holdin? 
gross  earnings  tax  imposed  on  express  company  was  tax  on  its  prop- 
erty; State  v.  Northwestern  Telephone  Exch.  Co.,  107  Minn.  397,  120 
N.  W.  537,  holding  State  may  proportion  tax  on  earnings  of  interstate 
commerce;  Phillipsburg  Horse  Car  R.  Co.  v.  State  Board  of  Assessors, 
82  N.  J.  L.  60,  81  Atl.  1126,  holding  State  may  proportion  tax  on  gross 
receipts  according  to  length  of  line ;  Wells  Co.  v.  McHenry,  7  N.  D.  269, 
74  N.  W.  249,  taxes  levied  against  place  lands  of  Northern  Pacific  rail- 
way, in  1887  and  1888,  were  illegal. 

What  is  clearly  implied  from  words  is  part  of  statute. 
Approved  in  Luria  v.  United  States,  231  U.  S.  24,  58  L.  Ed.  106,  34 
Sup.  Ct.  10,  holding  right  to  naturalization  contemplated  continuance 
of  residence ;  United  States  v.  Williams,  159  Fed.  313,  holding  one  using 
pass  given  to  him  by  employee  of  railroad  is  guilty  of  offense;  Great 
Northern  Ry.  Co.  v.  United  States,  155  Fed.  959,  84  C.  C.  A.  93,  holding 
section  of  Elkins  Act  (1903)  punishing  carriers  for  giving  rebates  was 
not  repealed  by  Hepburn  Act  (1906) ;  State  v.  Illinois  Cent.  R.  Co.,  246 
111.  218,  92  N.  E.  829,  holding  railroad  must  include  in  its  gross  receipts 
revenue  obtained  from  hotels  and  eating-houses  operated  for  benefit  of 
passengers;  State  v.  Heiden,  139  Wis.  523,  528,  121  N.  W.  140,  142, 
holding  question  of  sufficiency  of  criminal  verdict  might  be  certified. 

Dakota  act  of  1883,  exempting  aid  lands  granted  to  Northern  Pacific, 
was  within  legislature's  power. 

Approved  in  Steams  v.  Minnesota,  179  U.  S.  236,  45  L.  Ed  171,  21 
Sup.  Ct.  78,  upholding  Minnesota  Laws  of  1865  and  1870,  exempting 
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railroads  from  all  other  taxes  in  consideration  of  percentage  of  gross 
earnings;  Traverse  Co.  v.  St.  Paul  etc.  Ry.  Co.,  73  Minn.  425,  76  N.  W. 
219,  exemption  of  road  and  land  grant  of  first  division  of  St.  Paul  and 
Pacific  railway  was  appurtenant  to  lands  and  transferable. 

Distinguished  in  dissenting  opinion  in  Stearns  v.  Minnesota,  179 
U.  S.  255,  256,  46  L.  Ed.  178,  21  Sup.  Ct.  85,  majority  upholding  Min- 
nesota Laws  of  1865  and  1870,  exempting  railroads  from  all  other  taxes 
in  consideration  of  share  of  gross  earnings. 

What  are  "gross  earnings"  of  railroad  company.    Note,  16  Ann. 
Gas.  480. 

Taxation  of  corporate  franchises.    Note,  57  L.  R,  A.  47,  59,  64,  108. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitution.   Note,  60  L.  B.  A.  56. 

168  U.  8.  674-685,  42  L.  Ed.  622,  18  Sap.  Ot.  229,  CASTILLO  v.  McCON- 
NICO. 

Supreme  Court  will  not  review  State  decision  based  on  ground  broad 
enough  to  eliminate  Federal  question. 

Approved  in  Illinois  v.  Binns,  189  U.  S.  506,  47  L.  Ed.  921,  23  Sup.  Ct. 
851,  and  Nester  v.  Church,  189  U.  S.  505,  47  L.  Ed.  921,  23  Sup.  Ct.  849, 
both  reaffirming  rule;  St.  Louis  etc.  Land  Co.  v.  Kansas  City,  241  U.  S. 
427,  428,  60  L.  Ed.  1078,  1079,  36  Sup.  Ct.  647,  holding  question  of 
notice  of  assessment  for  public  improvement  does  not  raise  Federal  ques- 
tion ;  De  Galard  v.  Safe  Deposit  etc.  Co.,  233  U.  S.  34,  58  L.  Ed.  837, 
34  Sup.  Ct.  584,  holding  appeal  will  not  lie  where  constitutional  questions 
have  already  been  twice  decided  by  Supreme  Court ;  McDonald  v.  Oregon 
R.  R.  &  Nav.  Co.,  233  U.  S.  670,  58  L.  Ed.  1149,  34  Sup.  Ct.  772,  holding 
forfeiture  of  railroad  right  of  way  for  breach  of  condition  subsequent 
raises  no  Federal  question ;  Moffitt  v.  Kelly,  218  IT.  S.  405,  30  L.  R.  A. 
(N.  S.)  1179,  54  L.  Ed.  1088,  31  Sup.  Ct.  79,  holding  rights  of  surviving 
wife  to  community  property  do  not  raise  Federal  question;  Hannis  Dis- 
tilling Co.  v.  Mayor  etc.  of  Baltimore,  216  U.  S.  294,  54  L.  Ed.  486,  30 
Sup.  Ct.  326,  holding  taxation  of  distilled  liquors  does  not  raise  Federal 
question ;  Leathe  v.  Thomas,  207  U.  S.  99,  52  L.  Ed.  120,  28  Sup.  Ct.  30, 
holding  no  Federal  question  involved  where  State  decides  in  favor  of 
party  setting  up  plea  of  res  adjudicata;  Lombard  v.  West  Chicago  Park 
Commissioners,  181  U.  S.  43,  45  L.  Ed.  737,  21  Sup.  Ct.  511,  holding 
decision  of  State  Supreme  Court  that  it  is  competent  on  new  assess- 
ment to  determine  questions  of  benefit  from  proof  is  decision  of  local 
question;  Fenwick  Hall  Co.  v.  Old  Saybrook,  169  U.  S.  734,  42  L.  Ed. 

1215,  18  Sup.  Ct.  942,  and  Warren  v.  Chandos,  169  U.  S.  735,  42  L.  E<L 

1216,  18  Sup.  Ct.  949,  dismissing  writ  of  error  on  authority  hereof; 
Remington  Paper  Co.  v.  Watson,  173  U.  S.  452,  43  L.  Ed.  765,  19  Sup. 
Ct.  459,  foreign  corporation  having  sought  to  litigate  in  State  courts,  no 
Federal  question  arises  from  fact  that  litigation  resulted  unsuccessfully; 
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Dutton  Phos.  Co.  v.  Priest,  67  Fla.  378,  66  South.  284,  upholding  law 
allowing  recovery  of  double  damages  from  those  leaving  open  pits  on 
land;  dissenting  opinion  in  Wright  v.  Central  of  Georgia  Ry.  Co.,  236 
U.  S.  686,  59  L.  Ed.  787,  35  Sup.  Ct.  471,  majority  holding  State  cannot 
tax  property  held  by  railroads  under  leases. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  520. 

(         Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.    Note,  63  L.  R.  A.  57. 

Federal  question  la  not  raised  by  allegation  that  State  law  may  be 
construed  to  violate  Federal  Constitution. 

Approved  in  Ramish  v.  Hartwell,  126  Cal.  451,  58  Pac.  923,  California 
act  of  1893,  regarding  lien  of  street  assessments,  is  unconstitutional. 

Federal  courts  will  follow  State  decisions  as  to  sufficiency  of  State 
statute. 

Approved  in  French  v.  Taylor,  199  U.  S.  277,  50  L.  Ed.  192,  26  Sup. 
Ct.  76,  Federal  court  will  not  review  State  court  decision  that  statute 
has  been  complied  with  in  giving  notice  of  tax  sale  without  inserting 
owner's  name ;  Chase  v.  Trout,  146  Cal.  359,  80  Pac.  84,  resolution  by  city 
council  to  issue  bonds  under  Vrooman  Act  need  not  set  bonds  out  in 
full. 

t        Advertisement  for  thirty  days  prior  to  tax  sale  affords  due  process  of 
law. 

Approved  in  Pullman  Co.  v.  Knott,  235  U.  S.  25,  59  L.  Ed.  110,  35  Sup. 
Ct.  2,  holding  where  sleeping-car  company  fails  to  make  return  for 
tax,  State  controller  might  estimate  same ;  Straus  v.  Foxworth,  231  U.  S. 
170,  58  L.  Ed.  172,  34  Sup.  Ct.  42,  holding  tax  sale  cannot  be  attacked 
as  not  having  been  sufficiently  advertised;  Illinois  Central  R.  R.  Co.  v. 
Kentucky,  218  U.  S.  560,  54  L.  Ed.  1150,  31  Sup.  Ct.  95,  holding  fact 
that  entry  of  assessment  was  made  under  name  of  former  owner  of 
railroad  will  not  avoid  same;  Paddell  v.  City  of  New  York,  211  U.  S. 
451,  15  Ann.  Gas.  187,  53  L.  Ed.  278,  29  Sup.  Ct.  139,  holding  land  sub- 
ject to  mortgage  may  be  assessed  at  its  full  value;  Ballard  v.  Hunter, 
204  U.  S.  256,  51  L.  Ed.  472,  27  Sup.  Ct.  261,  holding  erroneous  judg- 
ment as  to  costs  does  not  take  property  without  due  process  of  law; 
City  of  Orlando  v.  Giles,  51  Fla.  437,  40  South.  839,  holding  legislature 
may  validate  assessments  made  on  property;  Straus  v.  Foxworth,  16 
N.  M.  451,  117  Pac.  833,  holding  where  taxes  are  less  than  twenty- 
five  dollars,  court  may  provide  for  sale  of  property  without  judgment 
of  court;  State  v.  Galveston  etc.  Ry.  Co.,  100  Tex.  168,  97  S.  W. 
74,  holding  State  may  require  railroad  to  make  report  of  property 
subject  to  taxation;  Russell  v.  Lang,  50  La.  Ann.  44,  23  South.  116> 
tax  deed  is  proof  of  notice  unless  overthrown  by  stronger  proof  of  lack 
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of  notice;  dissenting  opinion  in  Collins  v.  Pettitt,  124  N.  C.  729,  32  S.  E. 
977,  arguendo. 

Distinguished  in  dissenting  opinion  in  State  Finance  Co.  v.  Mather, 
15  N.  D.  396,  11  Ann.  Oas.  1112, 109  N.  W.  365,  majority  holding  failure 
to  attach  assessment-roll  does  not  invalidate  tax  sale. 

Use  of  initial  instead  of  full  name  in  assessment  does  not  avoid  sale. 
Approved  in  Hertzler  v.  Freeman,  12  N.  D.  189,  96  N.  W.  295,  under 
Laws  1897,  c.  126,  §  81,  tax  sale  valid  though  property  assessed  in  name 
other  than  that  of  owner. 

Miscellaneous.  Cited  in  Purcell  v.  Quaker  Realty  Co.,  239  U.  S.  635, 
60  L.  Ed/479,  36  Sup.  Ct.  283,  Smith  v.  Leavenworth,  235  U.  S.  691, 
59  L.  Ed.  427,  35  Sup.  Ct.  205,  New  Louisville  Jockey  Club  v.  Oakdale,. 
231  U.  S.  739,  58  L.  Ed.  461,  34  Sup.  Ct.  317,  Berger  v.  Tracy,  215  U.  S. 
595,  54  L.  Ed.  341,  30  Sup.  Ct.  410,  and  Thomas  v.  Kansas,  205  U.  S. 
536,  51  L.  Ed.  919,  27  Sup.  Ct.  789,  all  dismissing  for  want  of  jurisdic- 
tion ;  Tompkins  v.  Blakey,  70  N.  H.  586,  49  Atl.  112,  holding  New  Hamp- 
shire stockholder  in  Iowa  corporation  is  bound  by  judgment  of  Iowa 
court  where  stockholder's  liability  is  contractual  regardless  of  New, 
Hampshire  rule. 

168  U.  S.  686-7*1,  42  L.  Ed.  626,  18  Sup.  Ct.  223,  PENN  MUT.  LIFE  INS. 
CO.  ▼.  AUSTIN. 

Under  act  of  1891,  appeal  lies  direct  from  Circuit  to  Supreme  Court, 
where  violation  of  obligation  clause  is  alleged. 

Approved  in  Davis  etc.  Mfg.  Co.  v.  Los  Angeles,  189  U.  S.  217,  47 
L.  Ed.  780,  23  Sup.  Ct.  500,  holding  Supreme  Court  entertains  direct 
appeal  of  bill  alleging  impairment  of  contract  by  city  ordinances  which 
had  force  of  State  law;  City  of  Montgomery  v.  Postal  Telegraph-Cable 
Co.,  218  Fed.  477,  holding  suit  against  telegraph  company  for  carrying 
on  business  without  license  is  of  criminal  nature  and  not  removable; 
Risley  v.  Utica,  173  Fed.  508,  511,  Risley  v.  Utica,  168  Fed.  743,  Risley  v. 
Utica,  179  Fed.  889,  Nelson  v.  City  of  Murfreesboro,  179  Fed.  908,  and 
Risley  v.  Utica,  173  Fed.  510,  all  holding  suit  to  determine  validity  of  tax 
levied  by  municipality  is  within  Federal  jurisdiction ;  Wright  v.  McFar- 
lane  &  Co.,  122  Fed.  774,  775,  58  C.  C.  A.  570,  holding  where  jurisdic- 
tion of  suit  for  injunction  depended  entirely  on  question  of  constitution- 
ality of  Hawaiian  laws,  Circuit  Court  of  Appeals  has  no  jurisdiction  on 
appeal;  Riverside  &  A.  Ry.  Co.  v.  Riverside,  118  Fed.  740,  743,  holding 
Federal  court  has  jurisdiction  of  suit  to  enjoin  enforcement  of  resolution 
of  council  declaring  purpose  of  discontinuing  furnishing  power  alleging 
impairment  of  contract;  St.  Clair  County  v.  Interstate  etc.  Transfer  Co., 
110  Fed.  785,  49  C.  C.  A.  169,  holding  Circuit  Court  of  Appeals  has  no 
jurisdiction  of  wrij;  of  error  where  sole  question  is  as  to  constitutionality 
of  State  statute;  American  Sugar  Refining  Co.  v.  New  Orleans,  104 
Fed.  3,  43  C.  C.  A.  393,  holding  Circuit  Court  of  Appeals  should  dis- 


168  U.  S.  685-701      NOTES  ON  U.  S.  REPORTS.  1214 

miss  writ  of  error  where  controlling  question  involves  construction  and 
application  of  Constitution ;  Dawson  v.  Columbia  Ave.  Saving  Fund  etc. 
Co.,  102  Fed.  206,  207,  42  C.  C.  A.  258,  holding,  under  act  of  February 
18, 1895,  no  appeal  lies  to  Circuit  Court  of  Appeals  from  order  granting 
injunction  in  case  involving  ordinance  impairing  contract ;  Nashville  etc. 
Ry.  Co.  v.  Taylor,  86  Fed.  178,  182,  discriminating  administration  of 
valid  law  raises  Federal  question ;  City  of  St.  Louis  v.  United  Rys.  Co., 
263  Mo.  431,  174  S.  W.  86,  holding  where  municipal  ordinance  is  alleged 
to  be  invalid,  Federal  court  has  jurisdiction. 

Supreme  Court  has  Jurisdiction  of  appeal  from  Circuit  Court,  where 
real  and  colorable  claim  is  made  that  Federal  Constitution  is  violated. 

Approved  in  Smoot  v.  Heyl,  227  U.  S.  523,  57  L.  Ed.  622,  33  Sup.  Ct. 
336,  holding  jurisdiction  lies  where  validity  of  building  regulation  of 
District  of  Columbia  is  drawn  ir\  question;  Savage  v.  Jones,  225  U.  S. 
519,  56  L.  Ed.  1189,  32  Sup.  Ct.  715,  holding  suit  to  enjoin  State  official 
from  enforcing  State  law  is  subject  to  review  by  Federal  Supreme 
Court ;  Standard  Paint  Co.  v.  Trinidad  Asphalt  Mfg.  Co.,  220  U.  S.  457, 
55  L.  Ed.  542,  31  Sup.  Ct.  456,  holding  question  of  unfair  competition 
is  open  to  review  by  Federal  Supreme  Court ;  Siler  v,  Louisville  etc.  R.  B- 
Co.,  213  U.  S.  191, 192,  53  L.  Ed.  757,  758,  29  Sup.  Ct.  451,  holding  where 
Federal  Supreme  Court  obtains  jurisdiction,  it  may  decide  all  questions; 
Vicksburg  v.  Vicksburg  Waterworks  Co.,  202  U.  S.  460,  50  L.  Ed.  1107, 
26  Sup.  Ct.  660,  Federal  court  will  enjoin  construction  of  waterworks 
by  city  while  contract  in  force  giving  corporation  exclusive  franchise; 
Coulter  v.  Louisville  etc.  R.  R.  Co.,  196  U.  S.  609,  49  L.  Ed.  618,  25  Sup. 
Ct.  342,  Federal  court  will  not  enjoin  collection  of  franchise  tax  because 
of  inequality  in  valuation  compared  with  other  property ;  Field  v.  Barber 
Asphalt  Paving  Co.,  194  U.  S.  621,  48  L.  E<L  1153,  24  Sup.  Ct.  784,  where 
plaintiff  appeals  to  Supreme  Court  on  Federal  grounds,  defendant  may 
take  cross-appeal  on  non-Federal  grounds ;  Andrews  v.  Andrews,  188  U.  S. 
29,  47  L.  Ed.  368,  23  Sup.  Ct.  239,  holding  Supreme  Court  has  jurisdic- 
tion on  writ  of  error  to  State  court  which  correctly  decided  Federal 
question  involved ;  Loeb  v.  Columbia  Township,  179  U.  S.  481,  45  L.  Ed. 
286,  21  Sup.  Ct.  178,  holding,  under  act  of  1891,  jurisdiction  of  Supreme 
Court  to  review  case  involving  constitutional  question  extends  to  cases 
in  which  either  party  claims  such  right;  Holder  v.  Aultman,  169  U.  S. 
89,  42  L.  Ed.  672,  18  Sup.  Ct.  272,  jurisdiction  of  Supreme  Court,  once 
invoked,  extends  to  whole  case ;  Nashville  etc.  Ry.  Co.  v.  Taylor,  86  Fed. 
177,  court  may  pass  by  Federal  question  giving  jurisdiction,  and  dis- 
pose of  case  on  questions  of  local  law;  Michigan  R.  R.  Tax  Cases, 
138  Fed.  231,  upholding  Mich.  Pub.  Acts  1901,  No.  173,  p.  236,  providing 
for  taxation  of  corporation  property  by  rinding  average  rate  on  such 
property ;  Louisville  Trust  Co.  v.  Stone,  107  Fed.  309,  46  C.  C.  A.  299, 
holding  Federal  court  taking  jurisdiction  against  assessments  alleged 
to  be  discriminatory  may  administer  relief  although  discrimination  not 
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made  out;  Ex  parte  Jacobi,  104  Fed.  681,  denying  application  for  appeal 
to  Circuit  Court  of  Appeals  from  decision  of  Circuit  Court  based  on 
ground  that  appellant  is  detained  unconstitutionally;  Los  Angeles  City 
Water  Co.  v.  Los  Angeles,  103  Fed.  716,  holding  Federal  court  has  juris- 
diction of  suit  by  water  company  to  enjoin  enforcement  of  city  ordinance 
fixing  rates  on  ground  of  impairment  of  contract;  Dawson  v.  Columbia 
Ave.  Saving  Fund  etc.  Co.,  102  Fed.  206,  207,  holding,  under  act  of 
February  18,  1895,  no  appeal  lies  to  Circuit  Court  of  Appeals  from 
order  granting  injunction  in  case  involving  constitutional  question; 
Dorrance  v.  Dorrance,  242  Mo.  645,  148  S.  W.  98,  reviewing  statute  pro- 
hibiting petitions  to  review  judgments  of  divorce;  dissenting  opinion 
in  St.  Louis  etc.  Ry.  Co.  v.  McWhirter,  &29  U.  S.  286,  57  L.  Ed.  1190, 
33  Sup.  Ct.  858,  majority  holding  appeal  lies  from  conviction  of  viola- 
tion of  Hours  of  Service  Act. 

Equity  will  not  grant  Injunction  to  one  guilty  of  .aches. 
Approved  in  New  York  v.  Price,  185  U.  S.  100,  46  L.  Ed.  824,  22  Sup. 
Ct.  595,  holding  riparian  owners  allowing  construction  of  dam  to  pro- 
ceed for  two  years  are  not  entitled  to  permanent  injunction,  but  dam- 
ages with  injunction  in  alternative;  Stuart  v.  Union  Pac.  R.  Co.,  178  Fed. 
757,  103  C.  C.  A.  89,  allowing  one  out  of  possession  to  bring  suit  to 
quiet  title;  Guarantee  Trust  etc.  Co.  v.  Delta  &  Pine  Land  Co.,  104  Fed. 
15,  43  C.  C.  A.  396,  holding  equity  will  not  quiet  title  to  lands  claimed 
by  defendants  under  conveyances  executed  from  nine  to  twenty-five 
years  before  suit ;  Meyrowitz  Mfg.  Co.  v.  Eccleston,  98  Fed.  440,  holding 
ten  years'  delay  bars  right  to  sue  in  equity  for  infringement  of  patent; 
Mantle  v.  Speculator  Min.  Co.,  27  Mont.  478,  71  Pac.  667,  holding  unex- 
plained delay  of  nearly  nine  years  bars  suit  by  plaintiff  claiming  interest 
in  mine  to  enjoin  defendant  from  working  same  and  for  accounting. 

Laches  i«  not  like  limitation,  mare  matter  of  time,  but  depends  upon 
circumstance*.  * 

Approved  in  Geter  v.  Simmons,  57  Fla.  430,  49  South.  133,  and  Just 
v.  Idaho  Canal  etc.  Co.,  16  Idaho,  653,  133  Am.  St.  Rep.  140,  102  Pac. 
385,  both  applying  principle;  Ward  v.  Sherman,  192  U.  S.  176,  177,  48 
L.  Ed.  391,  24  Sup.  Ct.  230,  holding  delay  of  three  and  a  half  years 
before  questioning  completeness  of  mortgagee's  title,  under  delivery  of 
property,  bars  right  to  rescind  contract  for  delivery;  In  re  International 
Mineral  Co.,  222  Fed.  427,  holding  laches  need  not  necessarily  be 
pleaded;  Schwartz  v.  Loftus,  216  Fed.  326,  132  C.  C.  A.  464,  holding 
statute  of  limitations  does  not  run  while  party  out  of  State;  Safety  Car 
Heating  etc.  Co.  v.  Consolidated  Car  Heating  Co.,  160  Fed.  493,  holding 
suit  for  infringement  is  barred  after  delay  of  ten  years;  Steinbeck  v. 
Bon  Homme  Mining  Co.,  152  Fed.  345,  81  C.  C.  A.  441,  refusing  to  set 
aside  tax  title  after  delay  of  six  years ;  Shea  v.  Nilima,  133  Fed.  214,  66 
C.  C.  A.  263,  failure  to  commence  suit  to  recover  mining  claim  for  two 
years  does  not  constitute  laches  where  defendant  not  prejudiced;  First 
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Nat.  Bank  v.  Swing,  103  Fed.  186, 43  C.  C.  A.  150,  holding  equity  allowing 
contractor's  claim  for  railroad  construction  on  receivership  will  not  en- 
force mechanic's  lien  therefor  where  not  asserted  for  four  years;  Elliott 
v.  Elliott,  3  Alaska,  374,  refusing  to  decree  interest  in  mine  on  account  of 
laches;  Denver  etc.  R.  Co.  v.  Doelz,  49  Colo.  56,  111  Pac.  597,  holding 
railroad  company  in  possession  of  and  using  right  of  way  is  legally  as- 
sessed therefor;  Verdugo  Canon  Water  Co.  v.  Verdugo,  152  Cal.  674,  93 
Pac.  1030,  holding  passive  acquiescence  when  there  is  no  cause  to  speak 
raises  no  estoppel ;  Page  v.  Oneida  Irr.  District,  26  Idaho,  114, 141  Pac. 
240,  holding  one  assenting  to  expenditure  of  money  obtained  from  sale 
of  bonds  cannot  allege  their  invalidity ;  Heirs  of  Ledoux  v.  Lavedan,  52 
La.  Ann.  332,  27  South.  205,  holding  creditors  of  confiscatee  having 
acquiesced  in  possession  of  tatter's  heirs  for  many  years  cannot  deny 
titles  derived  from  such  heirs;  Retsch  v.  Renehan,  16  N.  M.  554,  120 
Pac.  898,  holding  defense  of  laches  is  not  available  where  there  has 
been  no  change  in  parties ;  Patterson  v.  Hewitt,  11  N.  M.  22,  55  L.  R.  A. 
658,  66  Pac.  558,  where  mine  located  in  name  of  one,  all  agreeing  to 
share  in  work,  two  leaving  State  and  failing  to  do  work  for  eight  years, 
guilty  of  laches;  Penrhyn  Slate  Co.  v.  Granville  Electric  etc.  Co.,  181 
N.  Y.  90,  73  N.  E.  569,  failure  for  fifteen  years  to  assert  rights  as 
against  city  for  diversion  of  water  constitutes  laches;  Hatch  v.  Luck)' 
Bill  Min.  Co.,  25  Utah,  418,  71  Pac.  868,  holding  stockholders  of  mining 
corporation  acquiescing  in  sale  of  stock  under  void  assessments  until  ten 
months  and  more  thereafter  cannot  claim  them  invalid;  Little  Bill  ?. 
Swanson,  64  Wash.  664,  117  Pac.  486,  holding  right  to  assert  title  to 
Indian  lands  was  barred  by  four  years'  delay ;  Kline  v.  Galland,  53  Wash. 
511, 102  Pac.  443,  applying  rule  in  suit  to  set  aside  deed ;  Ferrell  v.  Lord, 
43  Wash.  673,  86  Pac.  1062,  holding  mortgage  foreclosure  cannot  he 
attacked  after  delay  of  four  years ;  Ruckman  v.  Cox,  63  W.  Va.  78,  59 
S.  E.  761,  holding  laches  does  not  apply  to  trusts  until  trustee  repudiates 
trust;  Schuster  v.  Milwaukee  Electric  Ry.  etc.  Co.,  142  Wis.  586,  126 
N.  W.  29,  holding  delay  of  ten  years  will  not  bar  suit  to  enjoin  opera- 
tion of  cars ;  State  v.  Mayor  etc.  of  La  Crosse,  101  Wis.  215,  77  N.  W. 
169,  there  being  substantial  compliance  with  charter,  sewer  assessment 
will  not  be  set  aside  on  certiorari  at  instance  of  party  remaining  silent 
until  completion. 

Delay  of  five  years  precludes  injunction  against  erection  of  city  water- 
works for  which  bonds  have  been  issued. 

Approved  in  dissenting  opinion  in  McGowan  v.  Paul,  141  Wis.  398, 
123  N.  W.  257,  majority  holding  town  will  be  enjoined  from  expending 
money  to  build  sidewalks  and  light  streets. 

Municipal  ordinance  as  within  purview  of  clause  in  Federal  Con- 
stitution against  impairment  of  obligation  of  contracts.  Note, 
12  Ann.  Gas.  504,  506. 
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Miscellaneous.  Cited  in  Mercantile  Trust  etc.  Co.  v.  Collins  Park  etc. 
R.  R.  Co.,  99  Fed.  817,  holding  suit  to  enjoin  enforcement  of  city 
ordinance  having  force  of  State  law  involves  Federal  question. 

168  U.  &  70S,  42  I*  Ed.  1211,  18  Sop.  Ct.  949,  VALK  v.  UNITED  STATES. 

Cited  in  Collier  v.  United  States,  173  U.  S.  80,  43  L.  Ed.  622,  19  Sup. 
Ct.  331. 

168  U.  S.  708,  42  I*  Ed.  1211,  18  Sup.  Ot  947f  THORP  v.  BONNHTELD. 

Cited  in  Noyes  v.  Silver  Queen  Min.  Co.,  168  U.  S.  707,  42  L.  Ed.  1214, 
18  Sup.  Ct.  944,  Thorp  v.  Bonnifleld,  177  U.  S.  17,  44  L.  Ed.  653,  20  Sup. 
Ct.  534,  and  Ebner  v.  Heid,  125  Fed.  684,  60  C.  C.  A.  370. 

168  XT.  S.  705,  42  I*  Ed.  1213,  18  Sup.  Ot.  942,  DUBBANT  ▼.  HALE. 

Cited  in  Ebanks  v.  Hale,  168  U.  S.  707,  42  L.  Ed.  1214,  18  Sup.  Ct. 
942,  and  in  re  Boardman,  169  U.  S.  44,  42  L.  Ed.  654,  18  Sup.  Ct.  293. 

168  U.  8.  706>  42  L.  Ed.  1214,  18  Sup.  Ot.  947,  UNION  ST.  BY.  CO.  OF, 
SAGINAW  T.  SNOW. 

Cited  in  Knickerbocker  Trust  Co.  v.  City  of  Kalamazoo,  182  Fed. 

872. 

168  XT.  S.  707,  42  L.  Ed.  1215,  18  Sup.  Ot  944,  MISSOUBI  ETC.  BT.  OO.  ▼. 


Cited  in  Ex  parte  Fuller,  182  U.  S.  563,  45  L.  Ed.  1232,  21  Sup.  Ct. 
871. 

168  XT.  S.  710,  18  Sup.  Ot  960,  WHITMAN  v.  NATIONAL  BANK  OF 
OXFOBD. 

Cited  in  Pusey  &  Jones  Co.  v.  Love,  6  Penne.  (Del.)  86,  130  Am.  St 
Rep.  144,  11  L.  R.  A.  (N.  8.)  953,  66  AtL  1015. 

168  U.  S.  710,  42  Ii.  Ed.  1212,  18  Sup.  Ot.  042,  HALL  V.  THE  ALENE. 

Cited  in  The  Senator  Sullivan,  117  Fed.  178. 

m 

168  U.  S.  711,  18  Sup.  Ot.  060,  KNOTT  V.  BOTANY  WORSTED  MILLS. 

Cited  in  Knott  v.  Botany  Worsted  Mills,  179  U.  S.  71,  45  L.  Ed.  93, 
21  Sup.  Ct.  31. 
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169  UNITED  STATES. 


100  U.  8.  1-15,  42  L.  Ed.  639,  18  Sap.  Ot.  274,  STUABT  v.  HATDBK. 

Shareholders  In  national  bank,  knowing  of  Insolvency,  cannot  avoid 
liability  by  transferring  stock. 

Approved  in  Rankin  v.  Fidelity  Trust  Co.,  189  U.  S.  246,  47  L.  Ed.  794, 
23  Sup.  Ct.  566,  reaffirming  rule;  Fulkerson  v.  Shaffer,  217  Fed.  357, 
133  C.  C.  A.  271,  insolvent  cashier  of  insolvent  bank  executing  note  for 
amount  of  his  double  liability  to  bank  commissioner  secured  by  mortgage 
on  nonexempt  property  with  intent  to  prefer  commissioner  to  other  cred- 
itors, is  properly  adjudicated  bankrupt;  Fowler  v.  Crouse,  175  Fed.  648, 
99  C.  C.  A.  200,  holding  sale  of  stock  in  insolvent  national  bank  was  not 
with  intent  to  avoid  double  liability,  where  seller  had  no  knowledge  of 
insolvency;  Hubbell  v.  Houghton,  86  Fed.  548,  receiver  may  recover  as- 
sessment from  one  whose  shares  stand  in  name  of  agent;  dissenting 
opinion  in  McDonald  v.  Dewey,  202  U.  S.  537,  538,  60  L.  Ed.  1140,  26 
Sup.  Ct.  731,  majority  holding  by  sale  of  stock  of  insolvent  bank  to 
solvent  party,  vendor  escapes  liability  except  as  to  debt  existing  at  time 
of  sale;  dissenting  opinion  in  McDonald  v.  Dewey,  134  Fed.  535,  67 
C.  C.  A.  408,  majority  holding  where  stock  of  insolvent  bank  sold  to 
solvent  party,  vendor  not  liable  for  assessment,  though  with  knowledge 
and  fraudulent  intent. 

Distinguished  in  McDonald  v.  Dewey,  202  U.  S.  522,  50  L.  Ed.  1133, 
26  Sup.  Ct.  731,  by  sale  of  stock  of  insolvent  bank  to  solvent  party, 
vendor  escapes  liability  except  as  to  debt  existing  at  time  of  sale;  Mc- 
Donald v.  Dewey,  134  Fed.  532,  67  C.  C.  A.  408,  where  stock  of  in- 
solvent bank  sold  to  solvent  party,  vendor  not  liable  for  assessment 
though  with  knowledge  and  fraudulent  intent. 

Creditor's  right  to  look  to  shareholders  in  national  bank  attaches  Imme- 
diately upon  insolvency. 

Approved  in  Hubbell  v.  Houghton,  86  Fed.  550,  receiver  may  proceed 
against  real  owner  although  certificates  stand  in  agent's  name;  Hill  v. 

(1219) 
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Graham,  11  Colo.  App.  544,  53  Pac.  1063,  assessment  on  stockholder, 
after  his  assignment,  but  for  debts  of  corporation  contracted  prior  there- 
to, is  provable  as  claim  against  his  estate ;  Graham  v.  Piatt,  28  Colo.  424, 
65  Pac.  31,  holding  where  after  national  bank  became  insolvent  stock- 
holder made  assignment  for  benefit  of  creditors  sum  afterward  assessed 
against  him  by  controller  was  valid  claim  against  estate  of  stockholder. 
Distinguished  in  Earle  v.  Carson,  188  U.  S.  53,  54,  55,  47  L.  Ed.  879, 
23  Sup.  Ct.  258,  259,  holding  national  bank  stockholder's  power  to  sell 
stock  not  limited  by  fact  at  time  of  transfer  its  assets  could  not  dis- 
charge liabilities  or  purchaser  is  unable  to  respond  to  double  liability 
when  seller  did  not  know  such  facts  at  time  of  sale;  Earle  v.  Carson, 
107  Fed.  643,  46  C.  C.  A.  498,  holding  owner  of  national  bank  shares 
selling  same  without  knowledge  of  insolvency  of  bank  and  who  does 
everything  possible  to  have  proper  transfer  made  on  bank's  books,  not 
liable  to  assessment  by  controller  upon  showing  that  bank  was  insolvent 
at  time  of  sale  and  that  purchaser  was  also  insolvent;  Foster  v.  Row, 
120  Mich.  25,  77  Am.  St  Rep.  584,  79  N.  W.  705,  bona  fide  transfer 
of  bank  stock  before  insolvency  relieves  transferrer  of  statutory  lia- 
bility thereon. 

Supreme  Court  will  accept  agreement  of  Circuit  Court  and  Circuit 
Court  of  Appeals  as  to  ultimate  facta. 

Approved  in  Baker  v.  Cummings,  169  U.  S.  198,  42  L.  Ed.  716, 18  Sup 
Ct.  370,  reaffirming  rule;  The  Carib  Prince,  170  U.  S.  658,  42  L.  Ed.  1185, 
18  Sup.  Ct.  755,  accepting  finding  of  unseaworthiness  as  conclusive; 
Towson  v.  Moore,  173  U.  S.  24,  43  L.  Ed.  601,  19  Sup.  Ct.  335,  rule  is 
applicable  in  equity  and  admiralty ;  National  Bank  v.  Shackelford,  239 
U.  S.  82,  60  L.  Ed.  159,  36  Sup.  Ct.  17,  following  concurrent  findings 
of  two  courts  below  that  mortgage  was  fraudulent  and  void  as  to  cred- 
itors where  it  was  withheld  from  record  until  day  petition  in  bankruptcy 
was  filed ;  Wright-Blodgett  Co.  v.  United  States,  236  U.  S.  402,  59  L.  Ed. 
639,  35  Sup.  Ct.  339,  where  District  Court  cancels  patents  for  land 
for  fraud  without  opinion,  and  Circuit  Court  of  Appeals  affirms  decrees 
stating  fraud  in  entry  was  proved  and  that  grantee  was  charged  with 
knowledge,  findings  are  deemed  concurrent  and  will  not  be  disturbed; 
Washington  Securities  Co.  v.  United  States,  234  U.  S.  78,  58  L.  Bd.  1228, 
34  Sup.  Ct.  725,  refusing  to  disturb  findings  of  fact  concurred  in  by 
two  lower  Federal  courts  and  holding  purchaser  of  land  took  with  notice 
of  fraudulent  obtaining  of  coal  lands  under  homestead  law;  Gilson  v. 
United  States,  234  U.  S.  384,  58  L.  Ed.  1363,  34  Sup.  Ct.  778,  following 
concurrent  findings  of  two  lower  courts  and  affirming  decree  canceling 
patent  to  homestead  entry  issued  upon  fraudulent  proof;  Hy-Yu-Tse- 
Mil-kin  v.  Smith,  194  U.  S.  412,  48  L.  Ed.  1045,  24  Sup.  Ct.  676,  in  suit 
by  Indian  for  land,  Supreme  Court  will  not  reverse  finding  of  lower 
court  that  complainant  is  member  of  tribe  if  supported  by  evidence; 
Rhappirio  v.  Goldberg,  192  U.  S.  240,  48  L.  Ed.  419,  24  Sup.  Ct.  260, 


1221  UNITED  STATES  v.  PASSAVANT.    169  U.  S.  16-2G 

*  applying  rule  in  suit  by  purchaser  of  realty  to  obtain  equitable  relief 
on  ground  of  vendor's  fraud ;  Beyer  v.  Le  Fevre,  186  U.  S.  119,  46  L.  Ed. 
1082,  22  Sup.  Ct.  765,  applying  rule  in  suit  to  set  aside  will  on  ground 
of  fraud  and  undue  influence;  Illinois  v.  Illinois  Central  R.  R.  Co.,  184 
U.  S.  98,  46  K  Ed.  449,  22  Sup.  Ct.  308,  applying  rule  to  findings  that 
wharves  did  not  extend  into  lake  beyond  point  of  practicable  navigabil- 
ity; Trujillo  v.  Succession  of  Rodriguez,  233  Fed.  212,  affirming  decrees 
of  courts  of  Porto  Rico  and  denying  injunction  to  enforce  water  rights ; 
Whitney  v.  Olsen,  108  Fed.  296,  47  C.  C.  A.  331,  holding  on  appeal  in 
admiralty,  decision  of  District  Court  on  questions  of  fact,  depending 
upon*  contradictory  evidence,  will  not  be  reversed  unless  clearly  against 
evidence;  Jacobsen  v.  Lewis  Klondike  Expedition  Co.,  112  Fed.  78,  50 
C.  C.  A.  121,  arguendo. 

■ 

Transferee  of  national  bank  shares  cannot  recover  by  cross-bill  from 
transferrer  In  receiver's  suit. 

Approved  in  Adamson  v.  Shaler,  208  Fed.  567,  sustaining  motion  in 
infringement  suit  to  strike  out  counterclaim  based  on  different  patent; 
Marconi  Wireless  Telegraph  Co.  v.  National  Electric  Signaling  Co.,  206 
Fed.  302,  in  suit  for  infringement,  defendant  may,  under  Rule  30  of 
New  Equity  Rules  (198  Fed  xxvii),  plead  in  answer  by  way  of  setoff 
or  counterclaim  cause  of  action  for  infringement  by  plaintiff  of  other 
patents;  Ferry  Steam  Turbine  Co.  v.  B.  F.  Sturtevant  Co.,  204  Fed.  105, 
defendant  in  infringement  suit  cannot  set  up  as  counterclaim  in  his 
answer  cause  of  action  for  infringement  by  plaintiff  of  different  patent. 

Suing  for  purchase  price  Is  election  to  regard  sale  as  valid. 

Approved  in  Roseboom  v.  Corbitt,  196  Fed.  634, 116  C.  C.  A.  301,  hold- 
ing collection  of  notes  for  rent  was  election  to  ratify  contract  for  sale 
of  land  and  denying  rescission  on  ground  of  fraud  in  misrepresenting 
amount  of  rent  under  lease;  American  Car  etc.  Co.  v.  Smock,  48  Ind. 
App.  363,  91  N.  E.  751,  in  action  for  breach  of  contract  releasing  em- 
ployer from  claims  for  injuries,  employer  not  repudiating  contract  in 
answer  is  estopped  by  election  to  deny  its  terms 

Distinguished  in  City  Light  etc.  Co.  v.  St.  Mary's  Mach.  Co.,  170  Mo. 
App.  232,  156  S.  W.  86,  allowing  rescission  of  contract  for  purchase  of 
engine  which  fails  to  work,  notwithstanding  allegation  for  damages  for 
breach   of   contract  in   original  petition. 

Liability  for  corporate  debts  of  stockholder  who  transfers  stock  to 
escape  liability.    Note,  6  Ann.  Gas,  429. 

169  U.  B.  16-26,  4fc  L.  Ed.  644,  18  Sup.  Ct.  219,  UNITED  STATES  v.  PAS- 
SAVANT. 

General  appraisers  may,  after  protest,  under  act  of  1890,  review  collec- 
tor's decision  baaed  on  appraisals. 

Approved  in  Harris  v.  United  States,  177  Fed.  477,  holding  reap- 
praisement   proceedings   under   Custom's   Administrative    Act   of   1890 
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are  separate  and  distinct  from  protest  proceedings  under  statute  of  1901 ;  ' 
United  States  v.  Haviland  &  Co.,  167  Fed.  419,  reappraisement  of  Havi- 
land  china,  although  final  and  conclusive  under  Customs  Administrative 
Act  of  1890,  is  impeached  where  based  upon  misinterpretation  of  Havi- 
land letter;  United  States  v.  Brown,  Durrell  &  Co.,  127  Fed.  797,  62 
C.  C.  A  473,  holding  under  Customs  Administrative  Act  of  1890,  §  14, 
board  of  general  appraisers,  on  review  of  case  submitted  to  it  by  col- 
lector, must  first  determine  its  jurisdiction,  including  validity  of  protest; 
United  States  v.  Beebe,  122  Fed.  770,  58  C.  C.  A.  562  (affirming  117 
Fed.  679),  holding  where  Secretary  of  Treasury  acts  under  erroneous 
construction  of  statute  by  adopting  a  basis  of  reliquidation  exchange 
value  of  foreign  coin,  upon  protest  action  of  collector  is  reviewable; 
United  States  v.  Loeb,  107  Fed.  696,  46  C.  C.  A.  562,  holding  appraise- 
ment may  be  impeached  if  appraisers  or  collector  proceeded  on  wrong 
principle,  contrary  to  law;  United  States  v.  Loeb,  99  Fed.  732,  holding 
under  Customs  Administrative  Act  of  1890,  §  13,  when  collector  does 
not  deem  appraisement  too  low,  appeal  taken  by  him  by  direction  of 
Secretary  of  Treasury  confers  no  jurisdiction  on  board  of  three  general 
appraisers  to  review  appraisement  and  he  may  rebut  presumption  of 
jurisdiction  by  showing  appeal  taken  against  his  own  judgment;  United 
States  v  Ranlett,  172  U.  S.  146  43  L.  Ed.  398, 19  Sup.  Ct.  118,  importer 
must  establish  illegality  in  order  to  recover  duties  paid  under  protest; 
United  States  v.  Passavant,  96  Fed.  1007,  37  C.  C.  A.  666,  reversing, 
pursuant  to  decision  in  principal  case;  dissenting  opinion  in  United 
States  v.  Chas.  M.  Taylor's  Sons,  171  Fed.  155,  majority  reversing  reap- 
praisement of  market  value  of  imported  guns,  where  through  oversight 
general  appraiser  failed  to  consider  portion  of  evidence. 

Assessment  is  made  upon  market  value  in  exporting  country. 

Approved  in  Meyer,  Ebeling  &  Co.  v.  United  States,  140  Fed.  336, 
ascertaining  market  value  of  ribbons  by  totaling  invoice  price  and 
disallowing  discount  allowed  importer,  valid;  United  States  v.  Godillot, 
139  Fed.  2,  71  C.  C.  A.  505,  in  ascertaining  market  value  in  country  from 
which  goods  exported  should  not  add  special  tax  imposed  by  city;  Rhein- 
strom  v.  United  States,  118  Fed.  305,  holding  French  general  internal 
revenue  tax  on  alcohol,  which  is  not  collected  on  goods  exported,  is  part 
of  dutiable  value  of  goods  under  Customs  Administrative  Act  of  1890, 
but  local  taxes  are  not;  Downs  v.  United  States,  113  Fed.  148,  51 
C.  C.  A.  100,  holding  Russian  sugar  on  which  bounty  has  been  bestowed 
by  remitting  excise  duty  is  subject  to  countervailing  duty  imposed  by  sec- 
tion 5  of  Tariff  Act  of  1897 ;  United  States  v.  Herrman,  91  Fed.  117, 119, 
33  C.  C.  A.  400,  wholesale  price  at  time  of  *  exportation  is  criterion  of 
dutiable  value — commission  paid  by  importer  should  not  be  added; 
dissenting  opinion  in  United  States  v.  Lahey,  132  Fed.  185,  majority 
holding  after  appraisement,  improper  for  collector  to  add  commission 
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on  ground  that  invoice  failed  to  show  that  commission  was  paid  to  per- 
son other  than  seller 

Distinguished  in  United  States  v.  Lahey,  132  Fed.  182  after  appraise- 
ment, improper  for  collector  to  add  commission  on  ground  that  invoice 
failed  to  show  that  commission  was  paid  to  person  other  than  seller. 

Miscellaneous.  Cited  in^  Downs  v.  United  States,  187  U.  S.  502,  47 
L.  Ed.  277,  23  Sup.  Ct.  224,  upon  question  of  bounties  and  drawbacks. 

169  U.  S.  26-39,  42  la.  Ed.  648,  18  Sap.  Ot,  266,  HETZEL  V.  BALTIMORE 
ETO.  B.  B.  OO. 

Defendant  persistently  using  highway  in  violation  of  adjacent  owner's 
rights  is  liable  for  actual  damages. 

Approved  in  Pittsburgh  etc.  Ry.  Co.  v.  Hood,  94  Fed.  623,  36  C.  C.  A. 
423,  unauthorized  occupation  of  highway  by  railroad  renders  it  liable 
for  damages-proximately  resulting  therefrom. 

e  Right  of  private  citizen  to  recover  damages  for  nuisance  consisting 
of  obstruction  of  highway.    Note,  Ann.  Gas.  19140,  1129. 

Where  absolute  certainty  is  impossible,  judgment  of  fair  men,  as  to 
damages  directly  resulting,  governs. 

Approved  in  Morris  v.  United  States,  174  U.  S.  291,  43  L.  Ed.  980,  19 
Sup.  Ct.  686,  following  rule;  Portland  Co.  v.  Searle,  169  Fed.  973,  in 
action  for  breach  of  executory  contract  for  construction  and  delivery 
of  railroad  equipment,  measure  of  seller's  damages  was  outlay  and  ex- 
penses, less  value  of  materials  on  hand,  together  with  profits  he  would 
have  realized  on  performance  of  contract;  Mogoilon  Gold  &  Copper  Co. 
v.  Stout,  14  N.  M.  260,  91  Pac.  728,  in  suit  for  damages  for  destruction 
of  fruit  trees  and  grapevines  from  depositing  tailings  from  mill  in  creek 
above  head  of  irrigation  ditch,  damages  may  be  proved  by  showing  value 
of  trees  and  vines  destroyed,  or  depreciation  in  value  of  real  estate 
by  destruction  of  trees  and  vines. 

What  lands  deemed  part  of  tract  damaged  by  condemnation  of  por- 
tion.   Note,  57  L.  R.  A.  935,  939. 

160  U.  S.  39-44,  42  L.  Ed.  653,  18  Sup.  Ct.  291,  IN  KB  BOARDMAN. 

Habeas  corpus  will  not  issue  where  it  is  clear  that  prisoner  would  only 
be  remanded. 

Approved  in  Chambers'  Case,  221  Mass.  181,  108  N.  E.  1072,  holding 
probate  court  has  jurisdiction  to  appoint  guardian  for  illegitimate  child, 
and  denying  petition  of  mother  for  writ  of  habeas  corpus  to  secure  cus- 
tody of  child;  dissenting  opinion  in  Low  Kwai  v.  Backus,  229  Fed.  486, 
majority  discharging  on  habeas  corpus  petitioner  held  for  deportation, 
where  Secretary  of  Commerce  and  Labor  delegated  to  Commissioner 
of  Immigration  duty  that  Congress  committed  to  secretary. 

When  a  prisoner  may  be  released  on  habeas  corpus  after  judgment 
and  sentence.    Note,  87  Am,  St.  Rep.  201. 
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Habeas  corpus  will  not  issue  from  Supreme  Court  to  reriew  Circuit 
Court's  denial  of  appeal  from  decision  on  habeas  corpus. 

Approved  in  Andersen  v.  Treat,  172  U.  S.  31,  43  L.  Ed.  854,  19  Sup. 
Ct.  70,  habeas  corpus  cannot  be  used  as  writ  of  error;  Horn  v.  Mitchell, 
223  Fed.  551,  refusing  to  review,  in  habeas  corpus  proceeding,  order  of 
judicial  officer  for  removal  of  person  to  another  district  in  which  he  is 
charged  with  crime;  Ex  parte  Martinez,  66  fex.  Cr.  68,  145  S.  W.  994, 
on  application  for  writ  of  habeas  corpus  after  conviction  for  murder, 
evidence  was  insufficient  to  show  notice  of  appeal  was  prevented  by 
duress. 

Supreme  Court  will  notice  its  own  records  in  determining  what  was 
decided  on  previous  hearing. 

Approved  in  Cushman  Paper  Box  Mach.  Co.  v.  Goddard,  95  Fed.  666, 
37  C.  C.  A.  221,  to  ascertain  state  of  art,  court  may  judicially  notice 
what  is  disclosed  in  its  records  in  previous  case. 

Practice  and  procedure  governing  transfer  of  causes   to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  870. 

169  U.  S.  45-55,  42  L.  Ed.  666,  18  Sup.  Ct.  251,  BUILDING  ETC.  ASSN.  OF 
DAKOTA  v.  PRICE. 

Whole  obligation  of  borrower  of  two  thousand  dollars  from  building 
association  must  be  considered  in  fixing  jurisdiction. 

Approved  in  Turner  v.  Southern  Home  Building  etc.  Assn.,  101  Fed. 
315,  41  C.  C.  A.  379,  holding  when  bond  of  borrowing  stockholder  was 
condition  for  payment  bf  stock  dues  and  premium  and  interest  on  two 
thousand  dollars,  Federal  court  had  jurisdiction  over  foreclosure  where 
stock  dues  in  arrears  amounted  to  two  hundred  dollars,  though-  stock- 
holder in  answer  asked  for  credit  of  value  of  stock,  by  which  amount 
remaining  due  was  reduced  below  two  thousand  dollars ;  Bratton  v.  Peo- 
ple's Bldg.  etc.  Assn.,  84  Fed.  1015,  28  C.  C.  A.  679,  following  rule; 
Russell  v.  Pierce,  121  Mich.  211,  80  N.  W.  119,  and  Phelps  v.  American 
Sav.  etc.  Assn.,  121  Mich.  355,  80  N.  W.  124,  payments  of  dues  on 
stock  of  building  association  cannot  be  applied  to  payment  of  mortgage 
debt  on  insolvency  thereof;  dissenting  opinion  in  Giles  v.  Harris,  189 
U.  S.  489,  47  L,  Ed.  913,  23  Sup.  Ct.  647,  majority  denying  Federal 
jurisdiction  over  suit  by  negro  to  compel  registrar  to  enroll  name  on 
county  voting  lists  under  Constitution  alleged  to  violate  Federal  Con- 
stitution. 

Jurisdiction  of  Federal  Circuit  Court  of  Appeals  to  review  question 
of  jurisdiction  of  Circuit  Court.    Note,  9  Ann.  Gas.  387. 

Miscellaneous.  Cited  in  Gunby  v.  Armstrong,  133  Fed.  436,  66  C.  C.  A* 
627,  fact  that  loan  association  loans  only  to  members,  and  dues  on  stock 
plus  interest  on  note  exceed  legal  rate  of  interest,  not  usury  where  note 
not  usurious  on  face;  Kinney  v.  Columbia  Sav.  etc.  Assn.,  113  Fed.  365, 
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holding  where,  on  borrowing  from  loan  association,  borrower  gave  note 
agreeing  to  pay  principal,  with  interest  according  to  by-laws,  and  no 
rate  of  interest  was  fixed  by  by-laws,  but  prospectus  which  was  made 
part  of  contract  showed  amount  of  monthly  payments  by  borrowing 
and  nonborrowing  members,  excess  paid  by  borrower  as  shown  is  pay- 
ment of  interest. 

169  U.  &  65-80,  42  I*.  Ed.  658,  18  Sop.  Ot.  279,  WILLIAMS  ▼.  PAINE. 

Married  woman,  empowered  to  convey  property,  may  do  so  through 
power  of  attorney. 

Approved  in  Thompson  v.  Minnich,  227  HI.  438,  81  N.  E.  339,  holding 
married  woman's  contract  that  adopted  child  should  share  equally  with 
her  own  child  in  her  property  was  void  when  made,  and  could  not  be 
ratified  after  wife's  disability  was  removed  by  acts  of  1869  and  1874. 

Powers  of  attorney  by  married  women.    Note,  84  Am*  St.  Rep.  763, 
764,  771. 

Act  of  1865,  to  quiet  titles  In  District  of  Columbia,  recognised  right  of 
married  woman  to  convey  through  power  of  attorney. 

Approved  in  Ellison  v.  Branstrator  153  Ind.  155,  54  N.  E.  436,  deed 
by  attorney  in  fact  properly  appointed,  is  valid,  although  husband's 
name  is  not  inserted. 

War  does  not  necessarily  revoke  every  agency  existing  between  citizens 
of  countries  involved. 

Approved  in  Compagnie  Universelle  de  Tel.  etc;  Sans  Fil  v.  United 
States  Service  Corporation,  84  N.  J.  Eq.  609,  95  Atl.  189,  in  suit  by 
French  company  against  German  company  for  specific  performance  of 
contract  entered  into  before  war,  to  repurchase  wireless  station  in  New 
Jersey,  plea  of  alien  enemy  is  overruled  in  neutral  court. 

Revocation  of  power  of  attorney.    Note,  110  Am.  St.  Rep.  864. 

Words  in  praesenti  in  contract  for  sale  will  not  be  deemed  conveyance 
where  further  acts  intended. 

Approved  in  Chavez  v.  Bergere,  231  U.  S.  487,  58  L.  Ed.  329,  34  Sup. 
.  Ct.  144  (affirming  14  N.  M.  366,  51  L.  R.  A.  (N.  S.)  50,  93  Pac.  764), 
construing  instrument  as  contract  to  qonvey  upon  specified  contingency 
and  not  as  conveyance;  Peters  v.  McLaren,  218  Fed.  416,  134  C.  C.  A. 
198,  construing  deed  of  partner's  property  to  other  partner  in  insolvent 
partnership,  conditioned  on  composition  of  creditors,  as  ending  partner- 
ship and  conveying  absolutely  grantor's  interest  in  partnership  property 
without  resulting  trust;  Taylor  v.  Burns,  8  Ariz.  467,  76  Pac.  624, 
holding  agreement  was  not  conveyance  of  estate  in  mines,  but  merely 
power  of  attorney  to  sell  revocable  at  will  of  locator;  Coates  v.  Cooper, 
121  Minn.  20, 140  N.  W.  124,  construing  contract  as  executed  and  trans- 
ferring title,  where  right  to  conveyance  did  not  depend  upon  perform- 
ance of  conditions  imposed  upon  vendee;  Mineral  Development  Co.  v. 
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James,  97  Va.  414,  34  S.  E.  38,  holding  instrument  in  form  of  deed  but 
stating,  "but  to  all  other  tracts  named  a  general  warranty  deed  is  to  be 
made,"  is  an  agreement  for  sale  and  not  a  deed. 

Act  of  1866,  quieting  titles  In  District  of  Colombia,  applies  where 
parties  thought  they  had  comveyed. 

Approved  in  Smith  v.  Cosey,  26  App.  D.  C.  574,  quaere,  whether 
tenant  not  in  possession  can  maintain  bill  in  equity  for  partition  against 
ootenant  in  adverse  possession;  Roller  v.  Clarke,  19  App.  D.  C.  544, 
quaere,  whether  without  actual  possession  parties  may  maintain  bill  in 
equity  for  partition  in  this  District ;  Burget  v.  Merritt,  155  Ind.  149,  57 
N.  E.  717,  upholding  Acts  1889,  p.  430,  §2,  providing  that  where 
children  by  former  wife  had  executed  conveyance  of  lands  in  which 
they  had  expectancy,  in  fee  during  widow's  life,  such  conveyance  shall 
bind  their  interest  when  acquired  by  inheritance  from  widow,  as  applied 
to  quitclaim  deed  made  prior  to  its  passage. 

Proper  method  of  execution  and  acknowledgment  of  instrument  by 
attorney  in  fact    Note,  Ann.  Caa.  1913D,  104. 

Taking    railroad    lands    for    exclusive    municipal    uses.    Note,  41 
L.  E.  A.  (N.  8.)  828. 

169  U.  8.  81-92,  42  K  Ed.  069,  18  Sop.  Ot.  269,  HOLDEB  V.  AULTMAN. 

Supreme  Court's  jurisdiction  to  review  Circuit  Court  judgments  does  not 
depend  on  denial  of  Federal  right. 

Approved  in  Northwestern  Laundry  v.  Des  Moines,  239  U.  S.  491,  60 
L.  Ed.  401,  36  Sup.  Ct.  208,  where  decree  of  District  Court  is  general 
and  no  separate  issue  is  made  of  question  of  jurisdiction,  appeal  based 
on  question  of  violation  of  Fourteenth  Amendment  brings  whole  case 
before  Supreme  Court;  Field  v.  Barber  Asphalt  Paving  Co.,  194  U.  S. 
620,  48  L.  Ed.  1153,  24  Sup.  Ct.  784,  cross-appeal  allowed  on  question 
of  necessity  of  paving  where  direct  appeal  based  on  alleged  violation  of 
Fourteenth  Amendment;  Loeb  v.  Trustees  of  Columbia  Township,  179 
U.  S.  480,  45  L.  Ed.  286,  21  Sup.  Ct.  178,  upholding  jurisdiction  to  re- 
view Circuit  Court's  judgment  where  claim  is  made  there  that  State  law 
is  invalid  under  Federal  Constitution;  Ex  parte  Jacobi,  104  Fed.  681r  * 
holding  appeal  from  Circuit  Court  decision  denying  habeas  corpus  based 
on  ground  that  applicant  is  detained  in  violation  of  Federal  Constitu- 
tion lies  to  Supreme  Court  and  not  to  Circuit  Court  of  Appeals;  Dawson 
v.  Columbia  Ave.  Saving  Fund  etc.  Co.,  102  Fed.  206,  42  C.  C.  A.  258, 
holding  under  Amendatory  Judiciary  Act  of  1895,  appeal  does  not  lie 
to  Circuit  Court  of  Appeals  from  order  granting  injunction  in -case 
where  municipal  ordinances  are  claimed  to  impair  obligation  of  eon- 
tracts,  though  case  may  also  involve  other  questions;  Skinner  v.  St. 
Louis  etc.  Ry.  Co.  254  Mo.  230,  162  S.  W.  238,  in  action  against  rail- 
road for  damages  from  fire  resulting  from  failure  to  remove  vegetation 
on  right  of  way  as  required  by  statute,  and  for  statutory  penalty, 
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Supreme  Court  has  jurisdiction  where  defendant  insisted  at  all  stages 
of  case  that  under  Constitution  plaintiff  was  not  entitled  to  statutory 
penalty;  Dorrance  v.  Dorrance,  242  Mo.  646,  148  S.  W.  98,  in  suit  to  set 
aside  divorce  decree  for  fraud,  Supreme  Court  has  jurisdiction  of  appeal 
where  petition  alleges  that  statute  prohibiting  petitions  to.  review  judg- 
ments of  divorce  is  denial  of  due  process  of  law;  dissenting  opinion  in 
St.  Louis  etc.  Ry.  Co.  v.  McWhirter,  229  U.  S.  286,  57  L.  Ed.  1190,  33 
Sup.  Ct.  858,  majority  holding  where  case  was  decided  on  Federal  ques- 
tion, fact  that  it  might  have  been  decided  on  non-Federal  question  does 
not  deprive  this  court  of  jurisdiction. 

9 

Contract  made  elsewhere,  to  be  executed  in  Michigan,  is  not  within 
statute  invalidating  contracts  made  by  foreign  corporation. 

Approved  in  Swing  v.  Taylor  &  Crate,  68  W.  Va.  626,  70  S.  E.  375, 
fire  insurance  company  having  principal  office  in  State  creating  it  does 
not  violate  laws  of  another  State  by  insuring  property  in  that  State, 
without  complying  with  conditions  for  transacting  business  within  State, 
where  contract  is  made  at  home  office. 

State  taxation  of  business  of  taking  orders  for  foreign  goods  or 
services  as  attempted  regulation  of  interstate  commerce.  Note, 
2  Ann.  Cas,  703. 

169  U.   &  92-103,  42  K  Bd.  673,  18  Sup.  Ct.  264,  POWEBS  V.  CHESA- 
PEAKE ETC.  BY.  CO. 

Action  of  tort  which  may  be  brought  against  one  or  several  contains 
no  separable  controversy. 

Approved  in  Shaffer  v.  Union  Brick  Co.,  128  Fed.  98,  Winston  v. 
Illinois  Cent.  R.  R.  Co.,  Ill  Ky.  958,  65  S.  W.  14,  and  Schumpert  v. 
Southern  Ry.  Co.,  65  S.  C.  339,  43  S.  E.  815,  all  reaffirming  rule ;  Chicago 
etc.  Ry.  Co.  v.  Dowell,  229  U.  S.  Ill,  57  L.  Ed.  1095,  33  Sup.  Ct.  684, 
plaintiff  alleging  concurrent  negligence  of  railroad  and  employee  in 
action  fox  injuries  may  join  them  in  one  actieti,  and  faet  that  he  might 
have  sued  them  separately  furnishes  no  ground  for  removal ;  Chicago  etc. 
Ry.  Co.  v.  Willard,  220  U.  S.  425,  55  L.  Ed.  526,  31  Sup.Ct.  460,  where, 
as  in  Illinois  lessor  railroad  remains  liable  with  lessee  for  torts  arising 
from  operation  of  road,  plaintiff  may  sue  separately  or  jointly,  and 
in  latter  case,  neither  defendant  can  remove  if  either  is  resident  of 
same  State  as  plaintiff;  Cincinnati  etc.  Ry.  Co.  v.  Bohon,  200  U.  S.  225, 
50  L.  Ed.  450,  26  Sup.  Ct.  166,  Alabama  etc.  Ry.  Co.  v.  Thompson,  200 
U.  S.  214,  216,  217,  50  L.  Ed.  446,  447,  26  Sup.  Ct.  161,  Southern  Ry.  Co. 
v.  Caiaon  194  U.  S.  138,  48  L.  Ed.  910,  24  Sup.  Ct.  609,  Davenport  v. 
Southern  Ry.  Co.,  135  Fed.  963,  68  C.  C.  A.  444,  and  Able  v.  Southern 
Ry.  Co.,  73  S.  C.  178,  52  S.  E.  963,  all  holding  in  tort  action  joining 
nonresident  railroad  and  resident  employee  allegation  of  joint  negligence 
in  operating  train  shows  no  separable  action  warranting  removal  by  rail- 
road; Chesapeake  &  O.  R.  R.  Co.  v.  Dixon,  179  U.  S.  137,  45  L.  Ed.  124, 
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21  Sup.  Ct.  70,  applying  rule  in  action  for  wrongful  death  against  rail- 
road and  its  servants;  Hough  v.  Societe*  Electrique  Westinghouse  Dc 
Russie,  232  Fed.  636,  liability  of  corporation  for  breach  of  contract  and 
of  liquidator  subsequently  appointed  for  corporation  is  severable,  and 
cause  is  removable  by  nonresident  corporation;  Trivette  v.  Chesapeake 
etc.  R.  Co.,  212  Fed.  645,  129  C.  C.  A.  177,  in  action  for  death  against 
railroad  and  engineer,  negligence  of  railroad  relating  to  means  of  access 
to  station  presented  separable  controversy  and  was  removable;  Davey 
v.  Yolo  Water  etc.  Co.,  211  Fed.  346,  suit  against  several  defendants  to 
quiet  title  to  waters  of  stream  is  not  removable  on  ground  of  separable 
controversy;  Buchanan  v.  W.  M.  Ritter  Lumber  Co.,  210  Fed.  147, 126 
C.  C.  A.  658,  railroad  and  engineer  may  be  sued  jointly  for  injury  result- 
ing from  engineer's  negligence,  and  nonresident  company  cannot  remove 
cause  to  Federal  court  where  codefendant  and  plaintiffs  are  citizens  of 
same  State;  Richardson  v.  Southern  Idaho  Water  Power  Co.,  209  Fed. 
953,  in  action  for  death  against  construction  company  and  power  com- 
pany, both  foreign  corporations,  petition  for  removal  by  former  in  which 
power  company  did  not  join  could  not  be  sustained;  Evans  v.  Sioux 
City  Service  Co.,  206  Fed.  844,  joint  action  for  personal  injuries  against 
street  railway,  motorman  and  conductor  is  not  removable  by  nonresident 
railway;  Drainage  Dist.  No.  19  v.  Chicago  etc.  Ry.  Co.,  198  Fed.  263, 
under  Revised  Statutes  of  Missouri,  of  1909,  providing  for  establish- 
ment of  drainage  districts,  assessments  for  benefits  are  separable  con- 
troversies, and  nonresident  owner  may  remove  to  Federal  court  cause 
involving  assessment  of  benefits  to  his  land;  McAllister  v.  Chesapeake 
etc.  Ry.  Co.,  198  Fed.  674,  action  for  tort  against  resident  and  non- 
resident defendant  is  removable  by  nonresident  where  petition  fails  to 
state  cause  of  action  against  resident  defendant;  Armstrong  v.  Kansas 
City  Southern  Ry.  Co.,  192  Fed.  611,  action  for  injuries  received  in  col- 
lision against  railroad  and  engineer  disobeying  orders  is  not  separable 
so  as  to  be  removable  to  Federal  court ;  Galeotti  v.  Diamond  Match  Co., 
178  Fed.  129,  action  for  wrongful  death  against  nonresident  corporation 
owning  and  operating  sawmill  in  California  and  resident  superintendent 
is  not  separable,  and  is  not  removable  by  nonresident  corporation; 
Painter  v.  Chicago  etc.  R.  Co.,  177  Fed.  518,  action  for  wrongful  death 
against  railroad  and  conductor  and  brakeman  in  its  employ  is  not 
separable  and  removable  because  liability  of  railroad  is  based  on  statute 
and  that  of  employees  on  common  law;  Lomax  v.  Foster  Lumber  Co., 
174  Fed.  966,  99  C.  C.  A.  463,  action  of  trespass  to  try  title  in  Texas 
under  State  statute  joining  as  defendants  resident  and  nonresident  claim- 
ants, does  not  involve  separable  controversy  removable  to  Federal  court; 
Blunt  v.  Southern  Ry.  Co.,  155  Fed.  500,  action  of  tort  against  several 
persons  jointly  presents  no  separable  controversy  removable  by  one  ot 
them ;  International  etc.  R.  Co.  v.  Hoyle,  149  Fed.  182,  79  C  C.  A- 1& 
where  there  is  no  separable  controversy,  removal  by  one  of  two  joint  de- 
fendants gives  no  Federal  jurisdiction,  and  cause  may  be  remanded  at 
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any  stage;  Holmes  v.  United  States  Fire  Ins.  Co.,  142  Fed.  865,  867, 
where  holder  of  two  policies  issued  by  defendant,  each  involving  less 
than  two  thousand  dollars,  sues  separately,  defendant  cannot  petition  for 
removal;  American  Bridge  Co.  v.  Hunt,  130  Fed.  304,  64  C.  C.  A.  548, 
in  action  for  wrongful  death,  complaint  joined  corporation  and  co- 
employee,  charged  negligence  in  operating  crane  and  in  furnishing  poor 
equipment-— no  separable  action ;  Fogarty  v.  Southern  Pac.  Co.,  123  Fed. 
974,  holding  action  by  railroad  employee  against  railroad  and  its  em- 
ployees for  injuries  through  negligent  operation  of  road  not  removable 
by  railroad  where  codef  endants  are  not  nonresidents ;  Dougherty  v.  Yazoo 
•etc.  R.  R.  Co.,  122  Fed.  209,  211,  58  C.  C.  A.  651,  holding  where  com- 
plaint alleged  that  car  company  and  railroad  ran  train  on  which  plain- 
tiff was  passenger  and  that  he  was  injured  by  negligence  of  car 
servants  who  were  also  servants  of  railroad,  car  company  could  not 
remove  where  railroad  was  citizen  of  State  where  action  brought;  Per- 
son v.  Illinois  Cent.  R.  R.  Co.,  118  Fed.  347,  holding  action  against  lessor 
and  lessee  of  railroad  to  recover  for  death  of  employee  of  lessee  alleged 
to  have  been  due  to  its  negligence  in  operating  road  does  not  involve  sepa- 
rable controversy ;  Riser  v.  Southern  Ry.  Co.,  116  Fed.  216,  holding  action 
against  railroad  and  conductor  to  recover  for  injuries  received  in  col- 
lision alleged  to  have  been  caused  by  failure  of  conductor  to  observe 
company's  rules,  which  failure  was  due  to  joint  and  concurrent  negligence 
of  defendant,  is  not  removable  by  railroad  on  ground  of  separable  con- 
» troversy ;  Ward  v.  Franklin,  110  Fed.  795,  holding  action  against  several 
defendants  for  damages  for  assault  and  false  imprisonment  charged 
to  have  been  committed  by  certain  defendants  at  instigation  of  another 
defendant  is  not  removable  by  last  defendant  on  ground  of  separable 
controversy ;  Creagh  v.  Equitable  Life  Assur.  Soc,  88  Fed.  3,  action  for 
libel  by  defendants,  as  agents  of  codefendants,  contains  no  separable 
controversy;  Doremus  v.  Root,  94  Fed.  761,  defendants  sued  as  jointly 
liable  cannot  separate  for  removal  although  actually  not  jointly  liable; 
St.  Louis  Southwestern  Ry.  Co.  v.  Adams,  87  Ark.  139,  112  S.  W.  187, 
holding  where  petition  alleges  fraud  in  joining  parties  as  defendants  to 
prevent  removal,  State  court  cannot  determine  issue  thus  presented  and 
ordering  removal;  Central  Union  Tel.  Co.  v.  Riggs,  47  Ind.  App.  47,  91 
N.  E.  835,  action  by  administrator  against  two  corporations,  one  domes- 
tic and  the  other  foreign,  is  not  removable;  Louisville  etc.  R.  Co.  v. 
Gollihur,  40  Ind.  App.  484,  82  N.  E.  494,  where  plaintiff  elects  to  make 
action  joint  against  railroad  and  employee,  which  action  is  both  joint  and 
severable,  defendant  cannot  make  it  separable  for  purposes  of  removal; 
Dowell  v.  Chicago  etc.  Ry.  Co.,  83  Kan.  567,  112  Pac.  138,  where  injured 
employee  may  proceed  jointly  or  severally  against  nonresident  railway  and 
resident  engineer  liable  for  injury  and  elects  to  proceed  jointly,  action  is 
not  separable  for  purpose  of  removal  because  liability  of  one  arises  under 
statute  and  of  other  under  common  law;  Chesapeake  etc.  Ry.  Co.  v. 
Bank's  Adrar.,  144  Ky.  142,  137  S.  W.  1069,  action  for  death  of  pedes- 
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trian  at  crossing  against  foreign  railroad  and  resident  servants  was  not 
removable;  Illinois  Cent.  R.  Co.  v.  Sheegog's  Admr.,  126  Ky.  266,  103 
S.  W.  326,  in  action  for  death  of  locomotive  engineer  against  lessor 
railroad  and  lessee, .  petition  for  removal  not  stating  title  of  private 
statute  nor  its  contents,  bat  merely  pleader's  conclusions,  is  defective; 
Rutherford  v.  Illinois  Cent.  R.  Co.,  120  Ky.  22,  85  S.  W.  200,  action  for 
injuries  to  passenger  against  railroad  and  servants  as  joint  wrongdoers 
is  not  removable ;  Illinois  etc.  R.  R.  Co  v.  Harris,  85  Miss.  26,  38  South. 
227,  where  two  railroads  joined  in  tort  action,  no  separable  action  shown 
by  allegation  that  collision  resulted  from  negligence  of  conductor  on  I. 
railroad  and  yardmaster  of  G.  railroad;  Sears  v.  Atchison  etc.  Ry.  Co., 
163  Mo.  App.  716,  147  S.  W.  861,  in  action  for  injuries  to  engineer 
caused  by  joint  negligence  of  resident  and  nonresident  railroads,  removal 
petition  alleging  fraudulent  joinder  entitles  defendant  to  removal  for 
trial  of  issue  of  such  fact;  Staton  v.  Atlantic  Coast  Line  R.  Co.,  144 
N.  C.  141,  56  S.  E.  796f  suit  by  citizen  against  foreign  and  domestic 
railroad  for  damages  for  interference  with  easement  in  streets  is  not 
separable,  and  foreign  company  cannot  remove  cause  to  Federal  court; 
Blackwell's  Durham  Tobacco  Co.  v.  American  Tobacco  Co.,  144  N.  C.  361, 
9  L.  R.  A.  (N.  S.)  270,  57  S.  E.  8,  action  against  foreign  corporation  and 
resident  agents  to  enjoin  use  of  plaintiff's  corporate  name  is  not  separ- 
able, and  is  not  removable  by  foreign  corporation;  Hough  v.  Southern 
Ry.  Co.,  144  N.  C.  699,  57  S.  E.  472,  action  against  railroad  and  train- 
dispatcher  for.  wrongful  death  resulting  from  collision  through  dis- 
patcher's negligence  states  cause  of  action  for  joint  tort  and  is  not 
removable  by  railroad;  Texas  etc.  Ry.  Co.  v.  Huber,  33  Tex.  Civ.  76,  75 
S.  W.  548,  in  tort  action  joining  nonresident  railroad  and  resident  em- 
ployee, allegation  of  negligence  of  employee  as  such,  no  separable  action 
warranting  removal  on  petition  by  both  defendants. 

Distinguished  in  Lucas  v.  Milliken,  139  Fed.  825,  and  Cella  v.  Brown, 
136  Fed.  442,  443,  both  holding  in  action  against  nonresident  to  enforce 
sale  of  stock  of  resident  corporation,  joinder  of  resident  corporation  will 
not  defeat  defendant's  right  to  removal;  Yeates  v.  Illinois  Central  B. 
Co.,  137  Fed.  945,  complaint  in  tort  action  which  joins  two  railroads, 
lessor  and  lessee  of  a  track,  and  charges  lessee's  employee  with  negli- 
gence, states  separable  cause  of  action;  dissenting  opinion  in  Davenport 
v.  Southern  Ry.  Co,,  135  Fed.  966,  68  C.  C.  A.  444,  majority  holding 
in  tort  action  joining  nonresident  railroad  and  resident  employee,  allega- 
tion of  joint  negligence  in  operating  train  shows  no  separable  cause  of 
action  warranting  removal  by  railroad. 

Removal  from  State  to  Federal  court,  on  ground  of  separable  con- 
troversy, of  joint  action  for  tort  against  resident  and  nonresident 
defendants.    Note,  4  Ann.  Oas.  1150,  1152. 

Removal  of  cause  because  of  separable  controversy.  Note,  5 
L.  R.  A.  (N.  S.)  62,  66. 
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Fraud  in  joining  resident  as  eodefendant  with  nonresident,  for  pur- 
pose of  preventing  removal  to  Federal  court.  Note,  22  L.  B.  A. 
(N.  8.)  1242. 

Want  of  essential  diverse  citizenship  will  be  noticed  by  court,  sua 
sponte. 

Approved  in  Thomas  v.  Board  of  Trustees  of  Ohio  State  University, 
195  U.  S.  211,  49  L.  Ed.  164,  25  Sup.  Ct.  24,  where  nonresident  sues  board' 
of  trustees  of  Ohio  University,  to  give  Federal  jurisdiction  must  allege 
that  board  created  by  Ohio  law  and  each  member  citizen  of  Ohio; 
Continental  Nat.  Bank  v.  Buford,  191  U.  S.  120,  48  L.  Ed.  119,  24  Sup. 
Ct.  54,  holding  jurisdiction  of  Supreme  Court  to  review  judgment  of  Cir- 
cuit Court  of  Appeals  must  be  first  considered  where  question  in  regard 
thereto  arises  on  face  of  record;  Great  Southern  Fire  Proof  Hotel  Co.  v. 
Jones,  177  U.  S.  454,  44  L.  Ed.  844,  20  Sup.  Ct.  692,  holding  Pennsylvania 
limited  partnership  is  not  corporation  within  rule  that  suit  by  or  against 
corporation  in  Federal  court  is  conclusively  presumed  for  purposes  of 
litigation  to  be  by  or  against  citizens  of  State  creating  corporation ;  J.  J. 
McCaskill  Co.  v.  Dickson,  159  Fed.  705,  86  C.  C.  A.  572,  averment  that 
plaintiffs  assignor  was  corporation  with  principal  office  in  Florida,  and 
that  defendant  was  resident  of  Alabama,  is  insufficient  to  show  jurisdic- 
tion in  Federal  court ;  Myrtle  v.  Nevada  etc.  Ry.  Co.,  137  Fed.  195,  where 
plaintiff  and  defendant  citizens  of  same  State,  fact  that  defendant  is 
common  carrier  of  interstate  commerce  shows  no  diverse  citizenship ;  Fred 
Macey  Co.  v.  Macey,  135  Fed.  729,  68  C.  C.  A.  363,  where  necessary  to 
show  corporate  existence  to  prove  diverse  citizenship,  allegation  of 
partnership  association  is  insufficient;  Coker  v.  Monaghan  Mills,  110  Fed. 
806,  holding  Circuit  Court  cannot  grant  injunction  to  stay  proceedings 
in  State  court  in  action  brought  therein  because  of  pendency  of  removal 
petition  which  has  not  been  presented  to  or  acted  upon  by  State  court ; 
Postal  Tel.  Cable  Co.  v.  Southern  Ry.  Co.,  88  Fed.  805,  question  whether 
amount  involved  is  sufficient  must  be  determined  by  Federal  court  alone ; 
Hickman  v.  Missouri  etc.  Ry.  Co.,  151  Mo.  653,  52  S.  W.  353,  action  by 
railroad  commissioners,  against  overcharging  railroads,  is  by  State,  and 
nonremovable;  Green  v.  Heaston,  154  Ind.  128,  56  N.  E.  88,  holding  re- 
moval petition  alleging  "diverse  residence  at  time  of  filing  complaint" 
is  insufficient  where  citizenship  not  shown  by  pleadings ;  McCabe  v.  Mays- 
ville  etc.  R.  R.  Co.,  112  Ky.  867,  66  S.  W.  1055,  holding  removal  petition 
must  show  existence  of  controversy  which  is  wholly  between  citizens  of 
different  States  and  which  can  be  fully  determined  as  between  them; 
State  v.  Frost,  113  Wis.  645,  89  N.  W.  919,  holding  amount  of  pecuniary 
value  need  not  be  shown  in  plaintiff's  pleading,  but  may  be  shown  in 
removal  petition.  * 

Distinguished  in  Kardo  Co.  v.  Adams,  231  Fed.  956,  court  having  juris- 
diction of  subject  matter  of  case  arising  under  patent  laws,  regardless 
of  citizenship  of  parties,  has  no  power  to  inquire  sua  sponte  into  com- 
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plainant's  corporate  capacity  to  sue,  where  defendant  by  pleading  to 
merits  has  waived  that  question. 

Time  limitation  for  removal  is  not  jurisdictional,  and  frivolous  objec- 
tion will  be  disregarded. 

Approved  in  Mackay  v.  Uinta  Development  Co.,  229  U.  S.  176,  57 1*.  Ed. 
1139,  33  Sup.  Ct.  638,  defendant  may  waive  defects  in  removal  proceed- 
ings where  jurisdiction  actually  exists,  and  court  will  not,  of  its  own 
motion,  inquire  into  regularity  of  proceedings;  Fritzlen  v.  Boatmen's 
Bank,  212  U.  S.  372,  374,  53  L.  Ed.  557,  558,  29  Sup.  Ct.  366,  petition 
to  remove  suit  to  foreclose  mortgage  filed  as  soon  as  filing  of  additional 
pleadings  discloses  removable  controversy  is  in  time;  Remington  v.  Cen- 
tral Pac.  R.  R.  Co.,  198  U.  S.  98,  99,  49  L.  Ed.  962,  963,  25  Sup.  Ct.  577, 
petition  for  removal  filed  in  time  if  filed  after  defendant  knows  amonnt 
demanded  exceeds  two  thousand  dollars,  though  after  time  for  answer; 
Chase  v.  Erhardt,  198  Fed.  311,  provision  of  Judicial  Code  requiring 
filing  of  copy  of  record  in  Federal  court  within  thirty  days  in  removal 
proceedings  is  not  mandatory,  and  Federal  court  may  extend  time  for 
filing;  Bagenas  v.  Southern  Pac.  Co.,  180  Fed.  891,  where  original  com- 
plaint stated  joint  cause  of  action  against  resident  and  nonresident 
defendant  and  amended  complaint  made  nonresident  nominal  party, 
nonresident  was  not  precluded  from  removal  by  time  limit  of  statute; 
Lantz  v.  Fretts,  173  Fed.  1008,  in  suit  to  remove  cloud  from  title, 
defendant  cannot  remove  cause  to  Federal  court  after  hearing  and 
determination  of  demurrer;  Robinson  v.  Parker- Washington  Co.,  170 
Fed.  851,  here  original  pleadings  do  not  disclose  fact  that  defend- 
ant is  corporation  of  West  Virginia,  not  of  Missouri,  of  which 
State  plaintiff  is  resident,  defendant  may  remove  after  filing  of 
amended  pleading  disclosing  such  fact;  A.  Overholt  &  Co.  v.  Ger- 
man-American Ins.  Co.,  155  Fed.  491,  petition  for  removal  filed  after 
defendants  were  required  by  Pennsylvania  practice  to  file  affidavits 
of  defense  come  too  late;  Tevis  v.  Palatine  Ins.  Co.,  149  Fed.  562, 
written  stipulation  extending  time  for  defendant  to  plead  or  make 
advisable  motion  will  extend  time  for  filing  petition  for  removal ;  Barber 
v.  Boston  etc.  R.  Co.,  145  Fed.  53,  petition  for  removal  denied  where 
action  to  recover  for  negligently  setting  fire  to  goods  of  alleged  value  of 
two  thousand  dollars,  with  ad  damnum  of  that  amount ;  Groton  Bridge  & 
Mfg.  Co.  v.  American  Bridge  Co.,  137  Fed.  297,  petition  for  removal 
filed  in  time  if  within  time  for  answering  as  provided  by  State;  Union 
Terminal  Ry.  Co.  v.  Chicago  etc.  R.  R.  Co.,  119  Fed.  215,  holding  in 
proceeding  by  railroad  to  condemn  right  of  way,  under  Rev.  Stats.  Mo. 
1899,  §  1264,  where  a  foreign  and  a  local  railroad  were  made  defendant, 
and  local  company  not  alleged  to  be  in  possession  claiming  title,  and 
it  had  recorded  conveyance  of  all  property  to  codefendant,  there  was 
improper  joinder  of  defendant  to  prevent  removal;  Fidelity  &  Casualty 
Co.  v.  Hubbard,  117  Fed.  952,  holding,  under  Va.  Code  1887,  §§3260, 
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3284,  providing  that  no  plea  in  abatement  can  be  filed  after  entry  of 
decree  nisi,  removal  petition  filed  after  judgment  nisi  entered  is  too 
late;  Jones  v.  Mosher,  107  Fed.  563,  46  C.  C.  A.  471,  holding  where  re- 
movability is  first  disclosed  by  amended  complaint  filed  after  expiration 
of  time  to  plead  to  original  complaint,  removal  petition  must  be  filed 
within  time  required  for  answer  to  amended  complaint;  Guarantee  Co. 
of  North  Dakota  v.  Hanway,  104  Fed.  374,  44  C.  C.  A.  312,  holding 
filing  of  petition  for  removal  within  reasonable  time  after  it  becomes 
removable  by  reason  of  amendment  in  complaint  entitles  defendant  to 
removal;  Green  v.  Valley,  101  Fed.  884,  holding  where  after  expiration 
of  time  for  original  defendants  to  plead  petition  was  amended  making 
others  defendants,  parties  made  defendants  by  amendment  may  remove, 
though  time  within  which  original  defendants  might  remove  had  elapsed ; 
Enders  v.  Lake  Erie  etc.  R.  R.  Co.,  101  Fed.  203,  holding  where  by 
reason  of  amended  complaint  defendant  becomes  entitled  to  remove, 
he  must  file  application  for  removal  within  time  which  he  is  required 
to  answer  to  amended  complaint ;  Speckart  v.  German  Nat.  Bank,  85  Fed. 
14,  provision  (act  of  1875)  that  petition  must  be  filed  before  time  for 
answering  does  not  prevent  removal  where  cause  does  not  become  re- 
movable until  expiration  of  time;  In  re  Stutsman  Co.,  88  Fed.  342,  act 
of  1887-88  does  not  require  that,  in  matters  of  procedure,  case  be  one 
that  could  have  originally  been  commenced  in  Federal  court;  Mecke  v. 
Valley  Town  Mineral  Co.,  89  Fed.  212,  defendant's  petition  for  removal, 
filed  before  expiration  of  extended  time  to  answer 'amended  complaint,, 
is  in  time;  Bailey  v.  Mosher,  95  Fed.  225,  right  to  remove  is  not  waived 
by  failure  to  file  renewed  application  on  amendment  of  opponent's  plead- 
ing; Aetna  Indemnity  Co.  v.  City  of  Little  Rock,  89  Ark.  103,  115  S.  W. 
964,  where  defendants,  who  were  citizens  of  State,  were  dismissed  leaving 
action  solely  between  corporations  of  different  States,  petition  to  remove 
nine  days  thereafter,  and  after  judgment,  was  too  late;  Pennsylvania 
Co.  v.  Leeman,  160  Ind.  22,  23,  66  N.  E.  50,  upholding  denial  of  removal 
because  of  delay  in  filing  application,  though  amended  complaint  filed 
where  original  complaint  not  in  record,  and  it  cannot  be  ascertained 
whether  cause  changed  from  nonremovable  to  removable  one ;  Markey  v. 
Chicago  etc.  Ry.  Co.,  171  Iowa,  263,  153  N.  W.  1056,  Judicial  Code  of 
1911,  requiring  removal  petition  to  be  filed  before  time  to  answer  under 
rules  of  State  court,  contemplates  time  fixed  by  statute  and  not  time 
later  fixed  by  extension  on  order  of  court;  Myers  v.  Chicago  &  N.  W. 
Ry.  Co.,  118  Iowa,  323,  91  N.  W.  1080,  holding  condemnation  proceeding 
may  be  removed  to  Federal  court  if  amount  in  controversy  exceeds  two 
thousand  dollars,  and  controversy  is  between  citizens  of  different  States; 
Olds  v.  City  Trust  Safe  Deposit  etc.  Co.,  180  Mass.  2,  61  N.  E.  223, 
holding  answer  in  abatement  denying  all  jurisdiction  over  defendant 
is  answer  to  declaration  within  removal  statutes;  Alexander  v.  Great 
Northern  Ry.  Co.,  51  Mont.  574,  154  Pac.  916,  complaint  in  action  for 
XVn— 78 
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death  of  conductor  declaring  under  Federal  law  does  not  preclude  recov- 
ery under  State  law,  where  defendant  does  not  ask  for  removal,  but  sub- 
mits to  jurisdiction  of  State  court  seeking  dismissal;  Murphy  v.  Stone 
&  Webster  Engineering  Corporation,  44  Mont.  148, 149,  Ann.  Gas.  191SA, 
1334,  119  Pac.  718,  719,  in  suit  for  personal  injury  against  nonresident 
employer  and  resident  fellow-servant,  employer  did  not  waive  right  to 
removal  of  cause  on  plaintiffs  failure  to  summon  or  procure  appearance 
of  resident  defendant,  by  stipulating  that  cause  should  be  set  for  trial 
ten  days  later. 

Distinguished  in  Rexford  v.  Brunswick-Balke-Collender  Co.,  228  U.  S. 
345,  57  L.  Ed.  866,  33  Sup.  Ct.  515,  time  for  filing  petition  for  removal 
.is  not  essential  to  jurisdiction  of  Federal  court,  and  may  be  waived; 
Williams  v.  Wilson  Fruit  Co.,  222  Fed.  470,  holding  State  court,  cannot 
by  extending  defendant's  time  to  answer  or  plead,  enlarge  time  for  filing 
removal  petition ;  Johnson  v.  Butte  Alex  Scott  Copper  Co.,  213  Fed.  912, 
where  defendant  waived  right  to  remove  by  proceeding  in  State  court, 
after  denial  of  petition  for  removal,  plaintiff  cannot  subsequently  remove 
over  defendant's  objection,  by  filing  transcript  in  Federal  court;  Adams 
v.  Puget  Sound  Traction,  light  etc.  Co.,  207  Fed.  208,  holding  removal 
petition  must  be  filed  within  twenty  days  given  by  State  law  in  which  to 
answer,  and  failure  to  claim  default  for  failure  to  answer  within  twenty 
days  does  not  enlarge  time  to  remove;  Kelly  v.  Virginia  Bridge  &  Iron 
Co.,  203  Fed.  568,  where  cause  is  not  removable  when  commenced,  bnt 
becomes  so  by  substitution  of  plaintiffs  creating  diversity  of  citizenship, 
defendant  is  not  deprived  of  right  of  removal  by  expiration  of  statutory 
time  for  filing  petition,  but  order  of  State  court  extending  time  for 
filing  pleadings  does  not  extend  time  for  filing  removal  petition,  and 
petition  not  filed  within  term  is  too  late. 

Waiver  of  right  to  remove  cause  from  State  to  Federal  Court.  Note, 
Ann.  Cas.  1913A,  1340. 

Removal  petition  may  be  amemded  to  show  facts  more  folly  where 
record  shows  sufficient  ground  for  removal. 

Approved  in  Bailey  v.  Mosher,  95  Fed.  224,  reaffirming  rule ;  Chesapeake 
etc.  Ry.  Co.  v.  Cockrell,  232  U.  S.  152,  58  L.  Ed.  547,  34  Sup.  Ct.  278, 
issues  of  fact  arising  upon  petition  for  removal  are  to  be  determined 
in  Federal  court,  and  where  fraudulent  joinder  is  shown,  State  court 
must  surrender  jurisdiction;  Jackson  v.  Chicago  etc.  Ry.  Co.,  178  Fed. 
435,  102  C.  C.  A.  159,  joint  action  in  State  court  against  two  defendants 
governed  by  different  statutes  fixing  different  liability  and  different  de- 
fenses is  separable  and  removable  by  nonresident  defendant;  Miller  v. 
Soule,  221  Fed.  498,  refusing  to  remand  case  removed  to  Federal  court 
because  bond  does  not  comply  with  Federal  statute,  where  no  objection 
was  made  to  bond  in  State  court;  Smith  v.  Camas  Prairie  Ry..  Co.,  216 
Fed.  801,  action  for  death  based  on  Federal  Employers '  Liability  Act  is 
not  removable,  whether  facts  alleged  are  sufficient  to  state  cause  of  action 


1235    POWERS  v.  CHESAPEAKE  ETC.  RY.   CO.    169  U.  S.  92-103 

or  not;  Missouri  etc.  Ry.  Co.  v.  Chappell,  206  Fed.  691,  694,  allowing 
amendment  to  removal  petition  not  amounting  to  jurisdictional  averment, 
though  State  court,  ignoring  petition  as  originally  filed,  has  proceeded 
to  judgment ;  Harding  v.  Standard  Oil  Co.,  170  Fed.  665,  on  removal  of 
cause  in  which  parties  are  citizens  of  different  States,  Federal  court 
may  permit  amendment  of  removal  petition  to  show  plaintiff  is  resident 
of  district  of  suit;  De  La  Montanya  v.  De  La  Montanya,  158  Fed.  118, 
petition  to  remove  cause  from  State  court'  of  California  alleging  peti- 
tioner was  resident  of  France,  but  not  alleging  that  he  is  nonresident 
of  California  is  technically  insufficient,  but  may  be  amended;  Thompson 
v.  Stalmann,  131  Fed.  811,  where  petition  recites  diversity  of  citizen- 
ship, petitioner  may  amend  so  as  to  disclose  citizenship;  Hodge  v. 
Chicago  etc.  Ry.  Co.,  121  Fed.  51,  57  C.  C.  A.  388,  holding  where  removal 
bond  obligated  petitioner  to  lodge  transcript  in  wrong  district  it  could 
be  amended  on  leave  of  court  after  time  for  removal  had  expired; 
Dalton  v.  Milwaukee  Mechanics'  Ins.  Co.,  118  Fed.  882,  883,  holding 
where  State  court  record  after  filing  removal  petition  fails  to  show  facts 
necessary  to  divest  that  court  of  jurisdiction  Federal  court  cannot  permit 
amendment  of  petition ;  Kerr  v.  Modern  Woodmen  of  America,  117  Fed.  f 
595,  54  C.  C.  A.  655,  holding  Federal  court  may  allow  amendment  to 
removal  petition  which  is  sufficient  to  give  it  jurisdiction  for  purpose 
of  correcting  mistaken  allegation  as  to  plaintiff's  citizenship  where  plain- 
tiff's own  showing  establishes  requisite  diversity  of  citizenship;  Had- 
field  v.  Northwestern  Life  Assur.  Co.,  105  Fed.  532,  holding  where 
removal  petition,  through  clerical  error,  names  court  to  which  cause  is 
sought  to  be  removed  as  District  Court  instead  of  Circuit  Court,  and 
order  of  removal  is  to  District  Court,  Circuit  Court  may  permit  amend- 
ment correcting  error  in  petition ;  Fife  v.  Whittell,  102  Fed.  540,  holding 
Federal  court  has  no  jurisdiction  to  allow  petition  for  removal  to  be 
amended  so  as  to  show  that  cause  is  in  fact  removable;  Murphy  v. 
Payette  Alluvial  Gold  Co.,  98  Fed.  322,  holding  where  removal  peti- 
tion in  connection  with  record  fails  to  show  grounds  for  removal 
and  cause  is  docketed  in  Federal  court,  latter  cannot  grant  leave  to 
amend  petition  to  show  that  cause  was  in  fact  removable;  St.  Louis 
etc.  Ry.  Co.  v.  Neal,  83  Ark.  601,  98  S.  W.  963,  holding,  in  action  for 
death  resulting  from  improper  equipment  of  cars,  that  question  whether 
complaint  presented  Federal  question  appeared  as  clearly  before  as 
after  amendment,  and  court  did  not  err  in  refusing  to  grant  second  peti- 
tion for  removal  based  on  amended  complaint;  Springs  v.  Southern  Ry. 
Co.,  130  N.  C.  200,  41  S.  E.  105,  holding  fatal  defect  in  allegation  of 
diverse  citizenship  in  removal  petition  cannot  be  corrected  in  Federal 
court. 

Distinguished  in  McLaughlin  Bros.  v.  Hallowell,  228  U.  S.  293,  57 
L.  Ed.  841,  33  Sup.  Ct.  465,  where  second  petition  to  remove  presents 
no  different  question  from  that  presented  by  first,  it  is  proper  for  State 
court  to  follow  decision  of  Federal  Circuit  Court  remanding  record  and 
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to  deny  petition;  Nelson  v.  Southern  Ry.  Co.,  172  Fed.  482,  aetion  against 
railroad  for  injury  to  employee  under  Federal  Employers'  Liability  Act 
of  1908,  where  petition  does  not  show  suit  depends  upon  construction  of 
act,  is  not  removable;  Santa  Clara  County  v.  Goldy  Machine  Co.,  159 
Fed.  751,  removal  petition  defective  for  failure  to  state  jurisdictional 
facts  cannot  be  cured  in  Federal  court  by  amendment;  Shane  v.  Butte 
Electric  Ry.  Co.,  150  Fed.  813,  814,  815,  816,  where  petition  for  removal 
fails,  petition  to  amend  to  show  diversity  of  citizenship  properly  denied. 

Removal  may  be  had  after  discontinuance  against  only  defendant  bar- 
ring Federal  jurisdiction. 

Approved  in  Chesapeake  &  0.  R.  R.  Co.  v.  Dixon,  179  U.  S.  140,  45 
L.  Ed.  125,  21  Sup.  Ct.  71,  holding  action  for  damages  for  wrongful 
death  due  to  negligence  of  railroad  and  its  servants  involves  no  separable 
controversy;  Regis  v.  United  Drug  Co.,  180  Fed.  206,  bill  by  residents 
of  Massachusetts  to  restrain  infringement  of  trademark  against  New 
Jersey  corporation  and  its  president,  who  was  resident  of  Massachusetts, 
does  not  show  separable  controversy,  and  is  not  removable  by  nonresident 
corporation;  Price  v.  T.  J.  Ellis  &  Co.,  129  Fed.  486,  where  nonresident 
plaintiff  sues  for  less  than  two  thousand  dollars,  he  may  have  cause  re* 
moved  when  counterclaim  of  more  than  two  thousand  dollars  filed; 
Lederer  v.  Sire,  105  Fed.  529,  holding  where  one  defendant  defaults, 
codefendant  may  remove  cause  for  diversity  of  citizenship;  Doremus  v. 
Root,  94  Fed.  762,  removing  defendant  must  prove  joinder  for  purpose 
of  preventing  removal;  Lake  Erie  etc.  R.  Co.  v.  Huffman,  177  Iod.  142, 
Ann.  Gas.  19140,  1272,  97  N.  E.  439,  where  original  complaint  in  action 
against  nonresident  defendant  demanded  judgment  for  more  than  two 
thousand  dollars,  and  plaintiff  moved  to  amend  complaint  reducing  de- 
mand to  less  than  two  thousand  dollars,  subsequent  petition  to  remove 
was  properly  denied;  Boatmen's  Bank  v.  Fritzlen,  75  Kan.  492,  22 
L.  R.  A.  (N.  S.)  1235,  89  Pac.  920,  in  action  against  nonresident  bank 
and  resident  defendant  fraudulently  joined,  plaintiff  is  estopped  to  ob- 
ject to  failure  to  file  removal  petition  in  time,  where  such  failure  was 
caused  by  fraudulent  joinder;  Dudley  v.  Illinois  Cent.  R.  Co.,  127  Ky. 
328,  128  Am.  St.  Rep.  335,  13  L.  R.  A.  (N.  8.)  1186,  96  S.  W.  837,  in 
action  for  injuries  against  foreign  railroad  and  resident  employee, 
where  no  cause  of  action,  is  made  out  against'  employee,  court  could 
grant  motion  for  removal  to  Federal  court;  Golden  v.  Northern  Pac.  Ry. 
Co.,  39  Mont.  444,  445,  18  Ann.  Gas.  886,  34  L.  R.  A.  (N.  S.)  1154,  104 
Pac.  552,  holding  defendant  waived  right  of  removal  after  severance  for 
failure  to  summon  resident  defendant  by  not  filing  petition  until  second 
day  of  trial;  Rea  v.  Standard  Mirror  Co.,  158  N.  C.  28,  73  S.  E.  117, 
affirming  order  to  remove  cause  of  action  against  resident,  and  non- 
resident defendant  where  verified  petition  alleges  fraudulent  joinder  of 
resident  defendant;  Ft.  Smith  &  W.  R.  Co.  v.  Blevins,  35  Okl.  380,  130 
Pac.  526,  where  plaintiff  amends  petition  increasing  amount  of  damages 


1237    POWERS   v.  CHESAPEAKE  ETC.  RY.   CO.    169  U.  S.  92-103 

so  as  to  constitute  removable  cause,  right  to  remove  is  thereby  given; 
Morgan  's  Louisiana  etc.  S.  S.  Co.  vi  Street,  57  Tex.  Civ.  198,  122  S.  W. 
273,  nonresident  defendant  who  continued- in  trial  and  took  his  chances 
with  jury  after  dismissal  of  action  as  to  resident  defendant  waived  his 
right  of  removal  to  Federal  court;  Howe  v.  Northern  Pac.  Ry.  Co.,  30 
Wash.  575,  576,  70  Pac.  1102,  holding  where,  in  action  against  non- 
resident railroad  and  its  resident  employees,  resident  defendants  dis- 
missed on  own  motion  in  opposition  to  plaintiff's  contention,  at  close  of 
all  testimony  other  defendant  could  not  remove  cause. 

Distinguished  in  American  Car  etc.  Co.  v.  Kettelhake,  236  U.  S.  314, 
315,  317,  59  L.  Ed.  596,  597,  598,  35  Sup.  Ct.  355,  in  action  for  wrongful 
death  of  employee,  involuntary  nonsuit  as  to  some  defendants  with  leave 
to  set  it  aside  does  not  end  case  as  to  them,  and  case  is  not  .removable 
as  to  other  defendants  who  are  nonresidents ;  Deming  v.  Carlisle  Packing 
Co.,  J226  U.  S.  106,  57  L.  Ed.  143,  33  Sup.  Ct.  80,  where  case  is  not 
removable  before  trial,  plaintiff  has  right  to  have  issues  of  fact  and  law 
determined  in  State  court;  Lathrop-Shea  &  Henwood  Co.  v.  Interior 
Construction  Imp.  Co.,  215  U.  S.  250,  251,  54  L.  Ed.  179,  30  Sup.  Ct.  76, 
where  plaintiff  insists  on  joint  liability  of  defendants  to  close  of  trial, 
dismissal  of  complaint  on  merits  as  to  defendants  who  are  citizens  does 
not  make  cause  removable  as  to  nonresident  defendants ;  Kansas  City  et« 
Belt  R.  Co.  v.  Herman,  187  U.  S.  67,  69,  47  L.  Ed.  78,  79,  23  Sup.  Ct.  2h 
(affirming  64  Kan.  548,  68  Pac.  46), holding  removal  cannot  be  had  where 
suit  is  against  resident  and  nonresident,  and  former  is  not  joined  fraud- 
ulently for  purpose  of  preventing  removal,  and  trial  court  sustains  de- 
murrer to  evidence  as  to  resident  defendant  on  merits;  Whitcomb  v. 
Smithson,  175  U.  S.  637,  44  L.  Ed.  305,  20  Sup.  Ct.  249,  where  plaintiff  in- 
sisted on  point  to  close  of  trial;  Moeller  v.  Southern  Pac.  Co.,  211  Fed. 
240,  in  action  by  citizen  where  nonsuit  is  granted  as  to  resident  defend- 
ants without  plaintiff's  consent,  nonresident  defendant  could  not  remove 
cause  to  Federal  court,  though  plaintiff  refrained  from  opposing  motion 
for  nonsuit;  gpringer  v.  American  Tobacco  Co.,  208  Fed.  200,  where, 
in  action  against  resident  and  nonresident,  latter  removes  case  to  Fed- 
eral court,  order  remanding  case  is  final  and  fact  that  State  court  directs 
verdict  for  resident  defendant  does  not  give  nonresident  right  to  remove 
cause  again;  Anaconda  Copper  Min.  Co.  v.  Butte-Balaklava  Copper  Co., 
200  Fed.  810,  811,  suit  by  citizen  of  Montana  against  citizen  of  territory 
of  Arizona  is  not  removable  to  Federal  court  where  territory  was  made 
State  after  issue  joined;  Hoyt  v.  Ogden  Portland  Cement  Co.,  185  Fed. 
898,  denying  motion  made  in  Federal  court  to  set  aside  service  upon 
president  of  foreign  corporation  temporarily  within  State,  where  ques- 
tion of  validity  of  service  was  litigated  in  State  court  before  removal; 
Jacobson  v.  Chicago  etc.  Ry.  Co.,  176  Fed.  1007,  granting  motion  to 
remand  joint  action  for  injuries  to  employee  against  railroad  and  station 
agent  neglecting  to  inspect  platform;  People's  United  States  Bank  v. 
Goodwin,  160  Fed.  732,  action  for  libel  against  individuals  is  not  remov- 
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able  upon  averments  in  petition  that  action  complained  of  was  by  officers 
of  United  States  and  that  such  fact  was  fraudulently  omitted  from 
plaintiff's  petition  to  prevent  removal ;  Illinois  Central  R.  R.  Co.  v.  Robin- 
son, 189  Ala.  529,  530,  66  South.  521,  in  action  for  death  of  child,  an- 
nouncement of  plaintiff 's  counsel,  after  court  had  finished  oral  charge  to 
jury,  that  plaintiff  would  not  insist  on  verdict  against  domestic  defend- 
ant, did  not  entitle  nonresident  defendant- to  remove  action  to  Federal 
court ;  Kettelhake  v.  American  Car  etc.  Co.,  171  Mo.  App.  542, 153  S:  W. 
556,  in  action  for  death  of  employee,  involuntary  nonsuit  as  to  two  in- 
dividual defendants  does  not  give  right  of  removal  to  foreign  corpora- 
tion; Lloyd  v.  North  Carolina  R.  Co.,  162  N.  C.  497,  78  S.  E.  494,  in 
action  against  resident  and  nonresident  defendant,  order  of  nonsuit  as 
to  resident  which  plaintiff  assigns  as  error  does  not  give  nonresident 
right  to  remove  cause  as  to  him. 

Defease  in  State  court,  refusing  removal,  does  not  waive  right  to  insist 
that  removal  was  proper. 

Approved  in  Lathrop-Shea-Henwood  Co.  v.  Interior  Construction  etc. 
Co.,  150  Fed.  670,  where  foreign  corporation  appeared  specially  to  object 
to  jurisdiction  of  State  court,  objection  can  be  renewed  on  removal  after 
default  judgment;  Central  Grain  etc.  Exchange  v.  Board  of  Trade,  125 
Fed.  469,  60  C.  C.  A.  299,  holding  where  one  enters  special  appearance 
to  move  to  set  aside  service  of  process,  he  does  not  waive  illegality 
if  after  denial  of  motion  he  answers  to  merits  or  appeals  from  order 
v  affecting  merits  entered  by  court  while  withholding  judgment  on  question 
of  jurisdiction;  Berry  v.  St.  Louis  &  S.  F.  R.  R.  Co.,  118  Fed.  914, 
holding  where  plaintiff  sued  a  resident  and  a  nonresident  on  joint  and 
several  liability,  and  resident  not  served  and  declined  to  elect  to  dismiss 
as  to  resident  or  continue  cause  for  service,  petition  for  removal  by 
nonresident  must  be  granted. 

Right  of  State  court  to  determine  questions  of  fact  on  petition  for 
removal  of  cause  to  Federal  court.    Note,  5  Ann.  Cas.  248. 

Right  to  commence  new  action  in  State  court  after  removal  to  Fed- 
eral court  and  dismissal  without  prejudice.  Note,  7  L.  R.  A. 
(N.  S.)  502. 

Miscellaneous.  Cited  in  Bacon  v.  Iowa  Cent.  Ry.  Co.,  157  Iowa,  500, 
137  N.  W.  1014,  Federal  court's  dismissal  of  action  removed  from  State 
court  for  injuries  demanding  judgment  for  nineteen  hundred  and  ninety 
dollars,  is  not  bar  to  further  prosecution  in  State  court;  Chicago 
etc.  Ry.  Co.  v.  Brazzell,  33  Okl.  126,  124  Pae.  41,  holding  question  of 
right  of  removal  arising  out  of  facts  averred  cannot  be  tried  in  State 
court. 

169  U.  8.  103-115,  42  L.  Ed.  677,  18  Sup.  Ct.  260,  UNION  MUT.  UFE  INS. 
CO.  V.  KEBOHOFF. 

Supreme  Court  will  not  review  State  decision  where  Federal  question 
was  not  raised  until  remand  for  accounting. 
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Approved  in  Bonner  v.  Gorman,  213  U.  S.  91,  63  L.  Ed.  711,  29  Sup. 
Ct.  483,  where  Federal  question  is  raised  on  second  appeal  and  State 
court  refuses  to  consider  it,  it  comes  too  late;  Yazoo  &  M.  V.  R.  R.  Co. 
v.  Adams,  180  U.  S.  7,  45  L.  Ed.  401,  21  Sup.  Ct.  242,  holding  Federal 
question  first  set  up  at  new  trial  in  State  court  is  too  late;  Larabec 
Flour  Mills  Co.  v.  Missouri  Pac.  Ry.  Co.,  94  Kan.  691,  147  Pac.  495, 
holding  in  action  to  compel  railway  to  move  cars  that  pleadings  were 
sufficient  to  admit  proof  of  filing  of  schedule  of  rates,  and  if  they  were 
not  new,  pleadings  could  not  be  allowed  at  this  time;  Hale  v.  Lewis,  181 
U.  S.  479,  45  L.  Ed.  962,  21  Sup.  Ct.  680$  arguendo. 

Distinguished  in  Louisville  etc.  R.  R.  Co.  v.  Higdon,  234  U.  S.  598, 
58  L,  Ed.  1489,  34  Sup.  Ct.  948,  where  State  court  denies  motion  to  quash 
service  of  process  on  foreign  corporation  and  holds  statute  valid  on 
which  action  is  based,  both  questions  of  validity  of  service  and  con- 
stitutionality of  statute  are  before  this  court  for  review. 

Supreme  Court  cannot,  under  section  709,  Revised  Statutes,  examine 
State  decision,  unless  Federal  question  Is  unmistakably  set  up. 

Approved  in  Shade  v.  Northern  Pac.  Ry.  Co.,  206  Fed.  355,  action 
cannot  be  maintained  against  corporation  under  Federal  Employers'  Lia- 
bility Act  where  complaint  does  not  allege  facts  showing  defendant  is 
common  carrier. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court  to 
obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  R.  A.  42, 
44. 

Miscellaneous.  Cited  in  Egerton  v.  Starin,  91  Fed.  932,  as  to  allega- 
tions of  citizenship. 

169  XT.  S.  115-128,  42  K  Ed.  682,  18  Sup.  Ot.  293,  WETMORE  v.  RYMER. 

Acta  relating  to  review  of  Circuit  Court  decisions  by  Supreme  Court 
Include  dismissals  for  want  of  jurisdiction. 

Approved  in  Defiance  Water  Co.  v.  Defiance,  191  U.  S.  195,  48  L.  Ed. 
140,  24  Sup.  Ct.  63,  and  Huntington  v.  Laidley,  176  U.  S.  677,  44  L.  Ed. 
634,  20  Sup.  Ct.  529,  both  reaffirming  rule;  United  States  v.  Larkin, 
208  U.  S.  339,  52  L.  Ed.  520,  28  Sup.  Ct.  417,  dismissing  writ  of  error 
to  review  judgment  of  District  Court  affirmed  by  Circuit  Court  of  Ap- 
peals, where  plea  to  jurisdiction  was  whether  particular  District  Court 
had  jurisdiction  to  declare  forfeiture  of  goods  seized  by  collector  of 
customs ;  Harrington  v.  Atlantic  etc.  Tel.  Co.,  185  Fed.  497,  107  C.  C.  A. 
593,  holding  suit  could  not  be  maintained  as  one  for  infringement  under 
patent  laws  until  fraudulent  assignments  of  patents  were  set  aside,  and 
Federal  court  had  no  jurisdiction  to  grant  such  relief  in  absence  of 
diversity  of  citizenship;  Excelsior  Wooden-Pipe  Co.  v.  Pacific  Bridge 
Co.,  109  Fed.  498,  48  C.  C.  A.  349,  holding  where  Circuit  Court  dismisses 
case  for  lack  of  jurisdiction,  leaving  pending  motions  undetermined,  only 
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issue  reviewable  is  that  of  jurisdiction,  which  must  be  in  Supreme  Court 
and  not  in  Circuit  Court  of  Appeals. 

Circuit  Court  may  try  jurisdictional  facts;  but  judgment  thereon  is  re- 
viewable by  Supreme  Court. 

Approved  in  Gilbert  v.  David,  235  U.  S.  567,  568,  569,  59  L.  Ed.  363, 
35  Sup.  Ct.  164,  holding  in  action  for  breach  of  indemnity  contract 
that  acts  of  plaintiff  indicated  change  of  domicile '  to  State  in  which 
defendant  resided  prior  to  commencement  of  action,  and  diverse  citizen- 
ship did  not  exist;  Chicago  y.  Mills,  204  U.  S.  327,  51  L.  Ed.  508,  27 
Snp.  Ct.  286,  holding  facts  do  not  show  collusion  between  stockholder 
bringing  suit  and  corporation  refusing  to  bring  it  so  as  to  deprive  Cir- 
cuit Court  of  jurisdiction;  Globe  Refining  Co.  v.  Landa  Cotton  Oil  Co., 
190  U.  S.  541,  547,  47  L.  Ed.  1172,  1174,  23  Sup.  Ct.  754,  757,  applying 
rule  in  action  for  damages  for  breach  of  written  contract  to  deliver 
oil;  Weyman-Bruton  Co.  v.  Ladd,  231  Fed.  901,  146  C.  C.  A.  94,  revers- 
ing dismissal  for  want  of  jurisdiction  and  granting  injunction  to  restrain 
State  chemist  from  preventing  sale  of  tobacco,  under  State  law  prohibit- 
ing sale  by  sheriff;  American  Sheet  &  Tin  Plate  Co.  v.  Winzeler,  227 
Fed.  323,  holding  District  Court  may  hear  and  determine  questions  relat- 
ing to  jurisdiction,  whether  raised  by  objections  to  complaint,  plea  in 
abatement  or  by  motion  pending  trial ;  Cerri  v.  Akron-People's  Telephone 
Co.,  219  Fed.  286,  holding  appointment  of  consular  representative  of 
Italy  as  administrator  was  collusive ;  Georgia  etc.  Ry.  Co.  v.  Einstein,  218 
Fed.  58,  133  C.  C.  A.  657,  in  suit  in  Federal  court  by  trustees  of  in- 
solvent to  recover  assets,  trustee  refusing*  to  join  as  complainant  may  be 
made  defendant,  and  fact  that  he  is  citizen  of  same  State  as  another 
defendant  does  not  deprive  court  of  jurisdiction;  Evans  v.  Lehigh  Coal 
Co.,  205  Fed.  640,  holding  in  action  for  wrongful  death  of  minor  that 
fact  that  minor,  at  rate  he  was  earning,  could  only  earn  about  fifteen 
hundred  and  seventy-one  dollars  before  majority,  did  not  show,  as  matter 
of  law,  that  recovery  could  be  no  more  than  such  sum,  and  denying  mo- 
tion to  dismiss  for  want  of  jurisdiction;  United  States  v.  Beaty,  198  Fed. 
287,  holding  practice  of  State  court  in  condemnation  proceedings  in  al- 
lowing award  of  compensation  to  be  made  by  commissioners  and.  reported 
to  court  for  confirmation,  may  be  followed  in  Federal  court;  Donovan  v. 
Wells,  Fargo  etc.  Co.,  169  Fed.  371,  22  L.  R.  A.  (N.  S.)  1250,  94 
C.  C.  A.  609,  Federal  court  of  equity  cannot  grant  final  injunction  to 
prevent  State  court  from  taking  action  in  removed  cause,  as  court  of 
equity  is  not  tribunal  to  try  issue  of  fact  on  which  removal  depends; 
Lebensberger  v.  Scofield,  139  Fed.  384,  71  C.  C.  A.  476,  where  cause  re- 
moved to  Federal  court,  nonresident  defendant  moving  into  State  can  be 
served  with  summons  and  does  not  defeat  Federal  jurisdiction;  dissent- 
ing opinion  in  Levinski  v.  Middlesex  Banking  Co.,  92  Fed.  466,  34  C.  C.  A. 
452,  majority  holding  subsequent  sustaining  of  exceptions  to  items, 
bringing  sum  below  two  thousand  dollars,  does  not  divest  jurisdiction. 
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Distinguished  in  Greene  County  Bank  v.  Teasdale  Commission  Co., 
112  Fed.  803,  holding  in  action  for  recovery  of  money  only,  amount  of 
damages  claimed  determines  jurisdiction  unless  declaration  on  its  face 
shows  such  amount  is  claimed  in  bad  faith  and  merely  to  give  a  color- 
able jurisdiction. 

Circuit  Court  canmot  properly  dismiss  unless  facts  on  record  create 
legal  certainty  of  want  of  jurisdiction. 

Approved  in  Hunt  v.  New  York  Cotton  Exchange,  205  U.  S.  333,  51 
L.  Ed.  825,  27  Sup.  Ct.  529,  holding  Circuit  Court  has  jurisdiction  of  suit 
by  exchange  to  enjoin  defendant  from  receiving  quotations  from  tele- 
graph company  and  using  them,  where  testimony  shows  right  to  control 
quotations  is  worth  more  than  two  thousand  dollars;  Smithers  v.  Smith, 
204  U.  S.  641,  645,  51  L.  Ed.  660,  661,  27  Sup.  Ct.  297,  suit  for  recovery 
of  land  worth  five  thousand  dollars  and  for  damages  of  two  thousand 
dollars  for  detention  cannot  be  dismissed  by  Federal  Circuit  Court  upon 
determination  that  defendants  did  not  act  jointly  and  that  land  taken 
by  each  was  of  value  less  than  two  thousand  dollars ;  Excelsior  Wooden- 
Pipe  Co.  v.  Pacific  Bridge  Co.,  185  U.  S.  288,  46  L.  Ed.  914,  22  Sup.  Ct. 
683,  holding  though  bill  be  ordinary  bill  for  infringement  of  patent  of 
which  Circuit  Court  would  have  jurisdiction,  if  answer  show  that  it  is 
really  suit  upon  contract,  court  will  dismiss  bill;  Put-in-Bay  Water- 
Works  etc.  R.  R.  Co.  v.  Ryan,  181  U.  S.  431,  45  L.  Ed.  937,  21  Sup.  Ct. 
717,  holding,  jurisdiction  having  attached  under  allegations  of  original 
bill,  that  jurisdiction  did  not  fail  by  reason  of  anything  that  appeared 
in  ex  parte  affidavits,  denying  allegations  in  bill  in  respect  to  amount 
in  dispute ;  Huntington  v.  Laidley,  176  U.  S.  678,  44  L.  Ed.  635,  20  Sup. 
Ct.  529,  holding  question  whether  proceedings  concerning  title  to  land 
concluded  in  State  court  before  commencement  of  suit  in  Federal  court 
affords  defense  in  this  suit  is  question  affecting  merits,  and  Circuit  Court  * 
dismisses  suit  on  own  motion,  and  appeal  is  taken  to  Supreme  Court 
upon  question  of  jurisdiction  only,  decree  must  be  reversed  and  re- 
manded for  further  proceedings;  Le  Roy  v.  Hartwick,  229  Fed.  858, 
where  amount  claimed  in  complaint  gives  Federal  court  jurisdiction,  fact 
that  amount  recovered  is  less  than  jurisdictional  amount  does  not  -defeat 
court's  jurisdiction;  Maurel  v.  Smith,  220  Fed.  202,  allegation  of  bill  as 
to  value  of  subject  matter  gives  jurisdiction,  where  it  does  not  appear 
that  amount  was  less  than  three  thousand  dollars ;  Jones  v.  Casey-Hedges 
Co.,  213  Fed.  48,  where  issue  of  fact  is  joined  on  removal  petition,  as  to 
fraudulent  joinder  of  resident  defendant,  court  #may  order  issues  and 
motion  to  remand  to  be  heard  upon  affidavits;  Bureau  of  National  Lit- 
erature v.  Sells,  211  Fed.  383,  in  suit  for  injunction  to  restrain  unlawful 
competition  and  for  fifty  thousand  dollars'  damages,  bill  failing  to  allege 
value  of  injunction  is  over  three  thousand  dollars  is  insufficient,  but  may 
be  amended;  McEldowney  v.  Card,  193  Fed.  483,  484,  denying  dismissal 
of  action  by  trustee  in  bankruptcy  to  recover  amount  due  on  contract, 
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after  verdict  for  plaintiff,  where  plaintiff  was  allowed  to  amend  com- 
plaint merely  alleging  residence  so  as  to  show  citizenship;  Harrington 
v.  Great  Northern  Ry.  Co.,  169  Fed.  716,  allegations  of  removal  petition 
as  to  citizenship  are  to  be  deemed  true  unless  controverted  by  plaintiff; 
Hill  v.  Walker,  167  Fed.  245,  250,  252,  255,  92  C.  C.  A.  633,  holding  evi- 
dence shows  plaintiff's  citizenship  as  alleged  in  complaint,  though  direct 
testimony  established  residence  only,  and  Federal  court  had  jurisdiction 
of  action  to  recover  balance  on  contract ;  Northern  Pac.  Ry.  Co.  v.  Pacific 
Coast  Lumber  Mfrs.  Assn.,  165  Fed.  11,  91  C.  C.  A.  39,  holding  Federal 
court  has  jurisdiction  to  enjoin  railroads  from  establishing  new  schedules, 
where  value  of  such  right  exceeds  two  thousand  dollars;  Howe  v.  Howe 
&  Owen  Ball  Bearing  Co.,  154  Fed.  822,  83  C.  C.  A.  536,  holding  evidence 
was  sufficient  to  sustain  conclusion  of  lower  court  that  value  of  property 
in  controversy  was  more  than  two  thousand  dollars  and  that  citizenship 
was  diverse;  William  H.  Perry  Co.  v.  Klosters  Aktie  Bolag,  152  Fed. 
969,  82  C.  C.  A.  321,  affirming  judgment  of  Circuit  Court  where  proofs 
do  not  create  legal  certainty  of  want  of  jurisdiction ;  Spaulding  v.  Even- 
son,  149  Fed.  916,  in  bill  for  injunction  allegation  for  twenty-five  thou- 
sand dollars  damage  sufficient  to  sustain  Federal  jurisdiction  in  absence 
of  any  denial;  McCarthy  v.  American  Thread  Co.,  143  Fed.  680,  where 
jury  awards  only  one  hundred  dollars  cost,  penalty  will  not  be  imposed 
if  declaration  claiming  damages  exceeding  two  thousand  dollars  made 
in  good  faith ;  Toledo  Traction  Co.  v.  Cameron,  137  Fed.  55,  69  C.  C.  A. 
28,  where  question  of  citizenship  affecting  jurisdiction  raised  after  judg- 
ment, court  may  set  judgment  aside  and  determine  jurisdiction  with  or 
without  jnry;  Davies  v.  Wells,  134  Fed.  140,  in  ejectment,  when  peti- 
tion stating  value  of  land  exceeds  two  thousand  dollars  traversed  by 
plaintiff,  petitioner  must  prove  value;  Blackburn  v.  Portland  etc.  Min. 
Co.,  175  U.  S.  574,  44  L.  Ed.  279,  20  Sup.  Ct.  223,  and  Maffet  v.  Quine, 
95  Fed.  200,  it  is  sufficient  to  sustain  Circuit  Court's  jurisdiction  that 
it  does  not  appear  that  suit  does  not  substantially  involve  jurisdictional 
amount ;  Smith  v.  New  York  etc.  R.  R.  Co.,  96  Fed.  505,  and  Jenkins  v. 
York  Cliffs  Imp.  Co.,  110  Fed.  809,  both  arguendo. 
Distinguished  in  Chase  v.  Wetzlar,  225  U.  S.  85,  56  L.  Ed.  993,  32  Sup. 

■ 

Ct.  659,  holding  burden  of  proof  as  to  existence  of  property  within 
jurisdiction  of  Circuit  Court  in  order  to  give  it  jurisdiction  under  section 
8  of  Act  of  1875,  is  on  complainant ;  dissenting  opinion  in  Hill  v.  Walker, 
167  Fed.  265,  92  C.  C.  A.  633,  majority  holding  evidence  shows  plaintiffs 
citizenship  as  alleged  in  complaint,  though  direct  testimony  established 
residence  only,  and  Federal  court  has  jurisdiction. 

169  U.  8.  128-132,  42  L.  Ed.  687,  18  Sup.  Ct.  268,  RICHARDSON  V.  LOUIS- 
VILLE ETC.  R.  R.  CO. 

Supreme  Court  affirms  State  decision  as  to  effect  of  Spanish  giant, 
which  was  obviously  correct. 
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Approved,  in  Mutual  Reserve  etc.  Ins.  Co.  v.  Birch,  200  U.  S.  612,  50 
L.  Ed.  620,  26  Sup.  Ct.  752;  Linton  v.  Heye,  194  U.  S.  628,  48  L.  Ed. 
1157,  24  Sup.  Ct.  856,  and  Brown  v.  Drain,  187  U.  S.  635,  23  Sup.  Ct. 
842,  47  L.  Ed.  343,  all  reaffirming  rule;  Deming  v.  Carlisle  Packing  Co.,  226 
U.  S.  107,  108,  57  L.  Ed.  144,  33  Sup.  Ct.  80,  dismissing  writ  of  error  to 
review  judgment  of  State  court  denying  removal  of  cause  on  ground 
of  fraudulent  joinder  of  resident,  where  trial  court  refused  nonsuit 
against  resident  and  verdict  was  against  all;  Texas  etc.  R.  R.  Co.  v. 
Miller,  221  U.  S.  417,  55  L.  Ed.  796,  31  Sup.  Ct  534,  affirming  decision 
of  State  court  that  in  action  commenced  in  State  court  based  on  statute 
of  another  State,  omission  of  plaintiff  to  plead  statute  may  be  cured 
by  defendant's  pleading  statute,  although  answer  is  filed  after  period  of 
limitations  has  expired;  Equitable  Life  Assur.  Society  v.  Brown,  187 
U.  S.  311,  314,  47  L.  Ed.  192,  193,  23  Sup.  Ct.  124,  affirming  Hawaiian 
judgment  on  insurance  policy  issued  to  one  domiciled  there  where  claim 
was  that  policy  had  situs  for  purposes  of  suit  at  domicile  of  corpora- 
tion ;  Blythe  v.  Hinckley,  180  U.  S.  338,  45  L.  Ed.  561,  21  Sup.  Ct.  392, 
granting  motion  to  affirm  where  assignments  of  error  are  frivolous  and 
taken  only  for  delay;  Anderson  v.  Acheson,  132  Iowa,  753,  9  L.  R.  A.  • 
(N.  S.)  217,  110  N.  W.  338,  holding  deed  conveying  cemetery  lot  for  use 
as  place  of  burial,  subject  to  city  ordinances,  gave  grantee  bare  right 
of  burial,  and  not  such  interest  as  would  support  ejectment. 

For  what  property  or  invasion  of  possession  ejectment  is  maintain- 
able.   Note,  116  Am.  St.  Rep.  574. 

Ownership  of  riparian  owner  to  thread  of  stream.    Note,  23  E.  R.  C. 
<       187. 

Miscellaneous.  Cited  in  Nicolai  v.  Baltimore  City,  100  Md.  584,  60 
Atl.  629,  purchaser  at  foreclosure  sale  of  bridge  and  abutments  cannot 
maintain  ejectment  to  recover  land  it  rests  on. 

169  U.  S.  133-138,  42  I*.  Ed.  688,  18  Sup.  Ct.  289,  CHICAGO  ETC.  EY.  CO. 
V.  SOLAN. 

Carrier  cannot  be  exempted  by  contract  from  liability  for  negligence, 
In  absence  of  statute.  '- 

Approved  in  Missouri  Pacific  Ry.  Co.  v.  Larabee  Flour  Mills  Co.,  211 
U.  S.  622,  53  L.  Ed.  360,  29  Sup.  Ct.  214,  in  absence  of  action  by  Con- 
gress or  Interstate  Commerce  Commission  State  court  may  by  mandamus 
compel  interstate  railroad  to  afford  equal  local  switching  facilities  to 
shippers,  although  cars  are  to  be  engaged  in  interstate  commerce; 
Calderon  v.  Atlas  S.  S.  Co.,  170  U.  S.  282,  42  L.  Ed.  1036,  18  Sup.  Ct. 
592,  clause  limiting  liability  to  one  hundred  dollars  per  package  is  in- 
valid; United  States  Lace  Curtain  Mills  Co.  v.  Oceanic  Steam  Nav.  Co., 
145  Fed.  704,  stipulation  in  bill  of  lading  limiting  liability  unless  value  • 
of  goods  declared  invalid;  Southern  Express  Co.  v.  Hanaw,  134  Ga.  459, 
137  Am.  St.  Rep.  227,  67  S.  E.  951,  Federal  interstate  commerce  law 
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does  not  render  valid  arbitrary  limitations  of  liability  of  carrier  in 
receipt  for  interstate  shipment  of  goods  which  is  void  in  State  in  which 
goods  are  delivered  and  suit  brought;  Stringfield  v.  Southern  Ry.  Co., 
152  N.  C.  128,  131,  134,  67  S.  E.  334,  336,  336,  provision  in  contract  lim- 
iting liability  in  carrier's  contract  for  interstate  shipment  of  mare  to 
agreed  amount  is  invalid,  where  injury  is  caused  by  negligence;  Inter- 
national etc.  R.  Co.  v.  Vandeventer,  48  Tex.  Civ.  368,  107  S.  W.  561, 
refusing  to  enforce  contract  made  in  Indiana  restricting  carrier's  liability 
for  negligence  respecting  shipment  to  Texas;  Texas  etc.  Ry.  Co.  v. 
Walker,  25  Tex.  Civ.  218,  60  S.  W.  797,  holding  common  carrier  cannot 
limit  liability  on  interstate  shipments ;  Pittman  v.  Pacific  Express  Co.,  24 
Tex.  Civ.  598,  59  S.  W.  951,  holding  where  law  of  State  wherein  contract 
is  made  with  carrier,  though  it  be  for  interstate  shipment,  forbids  car- 
rier from  limiting  common-law  liability,  stipulation  made  by  express 
company  limiting  liability  to  certain  sum  regardless  of  value  of  prop- 
erty is  void. 

Distinguished  in  Missouri  etc.  Ry.  Co.  of  Texas  v.  Patrick,  144  Fed. 
634,  75  C.  C.  A.  434,  agreement  to  reduce  freight  rate  held  to  be  good 
consideration  for  stipulation  limiting  liability  for  goods  lost. 

Limitation  of  carrier's  liability  in  bills  of  lading.    Note,  88  Am.  Si 
Rep.  127,  133. 

Carrier's   right  to  limit  liability  to   drovers  or  caretakers.    Note, 
L.  R.  A.  1916A,  627. 

Federal  courts  will  apply  State  laws  regulating  contracts  exempting 
carriers  from  liability. 

Approved  in  Colorado  Yule  Marble  Co.  v.  Collins,  230  Fed.  81,  holding  in 
action  for  breach  of  Nebraska  contract  arising  under  principles  of  common 
law,  not  under  Nebraska  statutes,  that  Federal  court  will  not  follow  de- 
cisions of  Nebraska  courts,  and  where  contract  is  renounced  by  one  party, 
when  it  is  wholly  executory  or  after  part  performance,  action  for  loss  of 
profits  arises  at  once;  Central  Georgia  Ry.  Co.  v.  Kavanaugh,  92  Fed.  58, 
34  C.  C.  A.  203,  contract  by  railroad  in  Georgia,  for  through  carriage  to 
Tennessee,  is  governed  by  Georgia  statutes;  Western  Union  Tel.  Co.  v. 
Call.  Pub.  Co.,  58  Neb.  196,  78  N.  W.  520,  public  service  corporation  is 
amenable  to  general  rules  of  common  law  relative  to  rate  discrimina- 
tion; Lefebure  v.  American  Express  Co.,  160  Iowa,  66,  139  N.  W.  1122, 
upholding  contract  between  carrier  and  shipper  of  valuable  horses  limit- 
ing liability  to  one  hundred  dollars  each. 

Distinguished  in  Yeates  v.  Illinois  Central  R.  Co.,  137  Fed.  945,  Fed- 
eral court  not  bound  by  State  decisions  holding  lessor  and  lessee  railroad 
for  tatter's  negligence. 

Regulation  of  railroad  equipment  as  interference  with  interstate 
commerce.    Note,  32  L.  R.  A.  (N.  8.)  22. 
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Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  383,  413. 

State  laws  regulating  construction  and  operation  of  railroads  and  ex- 
emptions from  liability  do  not  violate  commerce  power. 

Approved  in  Washington  etc.  Ry.  Co.  v.  Downey,  236  U.  S.  194,  59 
L.  Ed.  534,  35  Sup.  Ct.  406,  holding  original  Federal  Employers'  Liabil- 
ity Act  of  1906,  declared  void  as  to  States  applied  to  accident  occurring 
within  District  of  Columbia,  although  transit  of  train  was  interstate, 
and  denying  writ  of  error  to  review  judgment  of  Court  of  Appeals  to 
District  of  Columbia;  Missouri  etc.  Ry.  Co.  v.  Harris,  234  U.  S.  416, 
L.  R.  A.  1915E,  942,  58  L.  Ed.  1381,  34  Sup.  Ct.  790,  Texas  statute  of 
1909  allowing  reasonable  attorney's  fee  as  part  of  costs  on  contested  but 
proper  claims  of  less  than  two  hundred  dollars  is  valid  as  applied  to 
claims  for  loss  on  interstate  shipments;  Chicago  etc.  Ry.  Co.  v.  Cramer, 
232  U.  S.  493,  58  L.  Ed.  698,  34  Sup.  Ct.  383,  holding  Hepburn  Act  of 
1906  establishing  uniform  rule  of  liability  of  carriers  for  loss  on  inter- 
state shipments  superseded  all  State  laws ;  Simpson  v.  Shepard,  230  U.  S. 
408,  Ann.  Cas.  1916A,  18,  48  L.  R.  A.  (N.  S.)  1151,  57  L.  Ed.  1545,  33 f 
Sup.  Ct.  729,  State  statute  regulating  intrastate  rates  of  interstate  car- 
rier, although  disturbing  relations  between  interstate  and  intrastate 
rates,  is  not,  in  absence  of  congressional  action,  invalid  as  interference 
with  interstate  commerce;  Chicago  etc.  Ry.  Co.  v.  Miller,  226  U.  S.  518, 
57  L.  Ed.  327,  33  Sup.  Ct.  155,  holding  Cormack  Amendment  of  1906 
supersedes  State  laws,  and  reversing  judgment  holding  limitation  in  bill 
of  lading  to  agreed  value  for  purpose  of  obtaining  lower  rate,  was 
illegal  under  State  law;  Savage  v.  Jones,  225  U.  S.  525,  533,  56  L.  Ed. 
1191,  1195,  32  Sup.  Ct.  715,  statute  of  Indiana  of  1907  regulating  sale 
of  food  for  domestic  animals  requiring  disclosure  of  ingredients,  but 
not  formula,  is  not  void  as  regulation  of  interstate  commerce,  nor  is  it 
in  conflict  with  Federal  Food  and  Drugs  Act  of  1906;  Missouri  Pacific 
Ry.  Co.  v.  Castle,  224  U.  S.  545,  56  L.  Ed.  879,  32  Sup.  Ct.  606,  State 
statute  imposing  liability  on  railroads  for  injuries  to  employees  and 
covering  acts  of  negligence  in  regard  to  subjects  dealt  with  by  Federal 
Safety  Appliance  Act  is  not  interference  with  interstate  commerce; 
Chicago  etc.  Ry.  Co.  v.  Arkansas,  219  U.  S.  466,  55  L.  Ed.  297,  31  Sup. 
Ct.  275,  upholding  statute  of  Arkansas  of  1907,  known  as  Full  Crew 
Act,  prescribing  minimum  number  of  employees  to  be  used  in  operation 
of  freight  trains  within  State;  Western  Union  Tel.  Co.  v.  Commercial 
Milling  Co.,  218  U.  S.  417,  419,  21  Ann.  Cas.  815,  36  L.  R.  A.  (N.  S.) 
220,  54  L.  Ed.  1092,  31  Sup.  Ct.  59,.  statute  of  Michigan  of  1893  fixing 
liability  of  telegraph  companies  for  nondelivery  of  messages  at  damages 
sustained  by  sender  is  not  invalid  as  applied  to  interstate  messages; 
Atlantic  Coast  Line  R.  R.  Co.  v.  Mazursky,  216  U.  S.  133,  54  L.  Ed.  417, 
30   Sup.   Ct.  378,   State  statute  requiring  interstate   carrier  to  settle 
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claims  for  damages  within  specified  time,  in  absence  of  congressional 
action  is  not  interference  with  interstate  commerce;  New  Mexico  v. 
Denver  etc.  R.  R.  Co.,  203  U.  S.  50,  51  L.  Ed.  86,  27  Sup.  Ct.  1,  law  of 
1901  of  New  Mexico  making  it  offense  for  railroad  to  receive,  for  ship- 
ment beyond  limits  of  Territory,  hides  not  inspected  as  required  by 
law,  is  not  void  as  interference  with  interstate  commerce;  Martin  v. 
Pittsburg  etc.  R.  R.  Co.,  203  U.  S.  294,  8  Ann.  Gas.  87,  51  L.  Ed.  191, 
27  Sup.  Ct.  100,  upholding  Pennsylvania  statute  of  1868  providing  that 
person,  not  passenger,  employed  in  and  about  railroad,  but  not  em- 
ployee, shall  have  same  right  of  recovery  for  injuries  or  loss  of  life 
as  employee,  and  denying  recovery  for  injuries  to  railway  mail  clerk; 
Adams  Express  Co.  v.  Croninger,  226  U.  S.  500,  504,  510,  44  L.  R.  A 
(N.  S.)  257,  57  L.  Ed.  318,  319,  322,  33  Sup.  Ct.  148,  provision  of  Car- 
mack  Amendment  of  1906  does  not  prevent  interstate  carrier  from 
limiting  amount  recoverable  by  shipper  to  agreed  value  in  consideration 
of  lower  rate ;  Pennsylvania  R.  R.  Co.  v.  Hughes,  191  U.  S.  489,  48  L  Ed. 
268,  24  Sup.  Ct.  132,  holding  no  unlawful  regulation  of  commerce  made 
by  refusal  of  State  court  to  limit  liability  of  carrier  for  its  negligence 
in  execution  of  contract  for  interstate  carriage  to  valuation  agreed  on; 
Cleveland  etc.  Ry.  Co.  v.  Illinois,  177  U.  S.  517,  44  L.  Ed.  870,  20  Sup. 
Ct.  723,  holding  State  statute  requiring  all  passenger  trains  to  stop  at 
county  seats  to  take  on  and  let  off  passengers  is  void  as  applied  to  inter, 
state  through  train  where  sufficient  local  trains  furnished ;  Richmond  etc. 
R.  R.  Co.  v.  R.  A.  Patterson  Tobacco  Co.,  169  U.  S.  315,  42  L.  Ed.  761, 
18  Sup.  Ct.  337,  upholding  Virginia  act,  making  railroads  accepting 
freight  for  carriage  over  connecting  lines,  liable  therefor;  Missouri  etc. 
Ry.  Co.  v.  Haber,  169  U.  S.  627,  42  L.  Ed.  883, 18  Sup.  Ct.  493,  upholding 
Kansas  statute  prohibiting  importation  of  diseased  cattle;  Lake  Shore 
etc.  Ry.  Co.  v.  Ohio,  173  U.  S.  296,  43  L.  Ed.  706,  19  Sup.  Ct.  470,  up- 
holding requirement  that  trains  stop  at  certain  station;  Armstrong  v. 
Galveston  etc.  Ry.  Co.,  92  Tex.  119,  46  S.  W.  34,  provision  that  contract 
stipulation  for  shorter  period  of  limitation  than  statutory  is  void  is 
valid  as  to  contract  for  interstate  carriage;  Burgess  v.  Western  Union 
Tel.  Co.,  92  Tex.  127,  71  Am.  St.  Rep.  834,  46  S.  W.  795,  act  avoiding 
stipulations,  requiring  claims  to  be  made  in  ninety  days,  is  valid  as  ap- 
plied tp  interstate  telegrams ;  American  Linseed  Oil  Co.  v.  Crumbine,  207 
Fed.  338,  125  C.  C.  A.  82,  upholding  Kansas  laws  of  1911  to  prevent 
adulteration  of  turpentine,  linseed  oil  or  flaxseed  oil ;  Louisville  etc.  B. 
Co.  v.  Hughes,  201  Fed.  737,  act  of  Ohio,  1910,  relating  to  inspection  and 
equipment  of  locomotive  boilers  was  superseded  by  act  of  Congress  of  1911 
as  to  railroad  whose  engines  entered  State  from  Kentucky  to  terminal  in 
Cincinnati  and  were  being  used  in  interstate  commerce ;  Shepard  v.  North- 
ern Pac.  Ry.  Co.,  184  Fed.  772,  acts  of  Minnesota  of  1907  reducing  rail- 
road rates  and  fares  create  unjust  discriminations  between  localities  with- 
in State  and  those  in  adjoining  States,  and  are  void  as  interference  with 
interstate  commerce;  Weir  v.  Rountree,  173  Fed.  780,  97  C.  C.  A  500. 
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under  Kansas  statute  of  1901,  indemnity  contract  of  express  company 
and  contract  of  employee  releasing  express  company  from  liability  are 
not  available  as  defense  in  action  against  railroad*  for  death  of  em- 
ployee by  widow;  Missouri  Pac.  Ry.  Co.  v.  Castle,  172  Fed.  842,  97 
CCA.  124,  laws  of  1907  making  railroads  operating  trains  within  State 
liable  for  injuries  to  employee  from  negligence  of  other  employees  ap- 
plies to  interstate  railroads  and  is  valid  in  absence  of  congressional 
action;  Latta  v.  Chicago  etc.  Ry.  Co.,  172  Fed.  856,  97  C.  C  A.  198, 
under  provision  of  Nebraska  Constitution,  limitation  of  liability  for 
shipment  of  horses  to  another  State  is  void;  Ivy  v.  Western  Union  Tel. 
Co.,  165  Fed.  377,  upholding  act  of  Arkansas  of  1903  providing  that  tele- 
graph companies  doing  business  within  State  shall  be  liable  in  damages 
for  mental  anguish  in  absence  of  bodily  injury  or  pecuniary  loss,  for  neg- 
ligence in  transmitting  or  delivering  messages ;  Kelley  v.  Great  Northern 
Ry.  Co.;  152  Fed.  224,  225,  upholding  Federal  Employers '  Liability  Act  of 
1906 ;  United  States  v.  Adair,  152  Fed.  744,  745,  747,  748,  upholding  act 
of  Congress  of  1898  regulating  relations  between  interstate  carriers  and 
employees,  and  penalizing  carrier  engaged  in  interstate  commerce  for 
discharging  employee  because  of  membership  in  labor  union ;  Spain  v.  St. 
Louis  etc.  R.  Co.,  151  Fed.  526,  holding  Federal  Employers'  Liability  Act 
of  1906  is  not  void  as  applying  equally  to  interstate  and  intrastate  com- 
merce, since  provisions  are  separable;  United  States  Express  Co.  v. 
Cohn,  108  Ark.  122, 157  S.  W.  146,  under  provisions  of  Carmack  Amend- 
ment of  1906  as  construed  by  Federal  Supreme  Court  permitting  limita- 
tion of  liability,  shipper  could  only  recover  amount  limited  by  receipt 
on  interstate  shipment  of  hats;  St.  Louis  etc.  Ry.  Co.  v.  Edwards,  94 
Ark.  396,  127  S.  W.  714,  upholding  act  of  1907  known  as  Demqrrage 
Act  and  imposing  penalty  on  railroad  for  failure  to  give  notice  to  con- 
signee of  arrival  of  carload  of  grain;  Western  Union  Tel.  Co.  v.  Ford, 
77  Ark.  537,  92  S.  W.  530,  on  failure  of  telegraph  company  to  deliver 
message,  plaintiff  can  recover  under  State  statute  allowing  recovery 
for  mental  anguish;  Arkansas  etc.  Ry.  Co.  v.  German  Nat.  Bank,  77 
Ark.  489,  92  S.  W.  525,  upholding  Kirby's  Dig.,  §  530,  regulating  delivery 
of  goods  by  common  carriers;  Hoxie  v.  New  York  etc.  R.  Co.,  82  Conn. 
365,  17  Ann.  Cas.  324,  73  Atl.  759,  holding  Congress  cannot  require  State 
court  to  entertain  action,  authorized  by  act  of  Congress  of  1908,  for 
injuries  to  employees  engaged  in  interstate  commerce;  Adams  Express 
Co.  v.  Mellichamp,  138  Ga.  454,  Ann.  Cas.  1913D,  976,  75  S.  E.  601, 
holding  Federal  Interstate  Commerce  Acts  do  not  confer  right  to  limit 
liability  and  allowing  recovery  of  value  of  diamond  ring  sent  by  express 
from  New  York,  where  receipt  contains  limitation  of  liability  clause; 
Southern  Flour  etc.  Co.  v.  Northern  Pac.  Ry.  Co.,  127  Ga.  633,  119  Am. 
St.  Rep.  356,  9  Ann.  Gas.  437,  9  L.  R.  A.  (N.  S.)  853,  56  S.  E.  745,  hold- 
ing car  in  interstate  commerce  not  exempt  from  attachment  by  service 
of  summons  of  garnishment,  not  interrupting  transportation  of  freight, 
on  ground  of  interference  with  interstate  commerce;  Kavanaugh  &  Co. 
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v.  Southern  Ry.  Co.,  120  Ga.  64,  47  S.  E.  527,  upholding  Civ.  Code  1895, 
§  2298,  regulating  delivery  of  goods  by  carrier;  Central  Ry.  Co.  v.  Murphy, 
116  Ga.  870,  43  S.  E.  268,  upholding  Civ.  Code,  §§  2317,  2318,  making  it 
duty  of  all  connecting  carriers  to  trace  lost  freight  upon  application  and 
making  carrier  to  whom  application  is  made  liable  for  failure  to  give 
information  as  to  such  freight;  Staley  v.  Illinois  Central  R.  R.  Co.,  268 
111.  361,  L.  R.  A.  1916A,  460,  109  N.  E.  344,  holding  Workmen's  Com- 
pensation Act  does  not  apply  to  employee  injured  while  repairing  engine 
used  in  switching  interstate  commerce ;  Vandalia  R.  Co.  v.  Railroad  Com- 
mission, 182  Ind.  390,  101  N.  E.  87,  upholding  act  of  1909  authorizing 
railroad  commission  to  require  installation  of  efficient  headlights  on  loco- 
motives ;  Cleveland  etc.  R.  Co.  v.  Blind,  182  Ind.  427, 105  N.  E.  494,  hold- 
ing act  of  February  27,  1905,  imposing  on  carrier  duty  of  specifically 
alleging  contract  limiting  its  liability  and  opportunity  to  ship  without 
such  limitation,  was  not  repealed  by  act  of  February  28,  1905;  Southern 
Ry.  Co.  v.  Railroad  Commission,  179  Ind.  33,  34,  100  N.  E.  340,  341, 
act  of  1908,  requiring  railroad  locomotives  and  cars  to  be  equipped 
with  grabirons  or  handholds,  is  not  invalid  as  regulation  of  interstate 
commerce;  Railroad  Commission  v.  Grand  Trunk  etc.  R.  Co.,  179  Ind. 
260,  100  N.  E.  854,  act  of  i907,  prohibiting  operation  of  trains  over  rail- 
roads not  equipped  with  block  system,  enacted  at  time  when  three  block 
systems  were  in  use,  is  void  for  uncertainty  in  not  specifying  system 
required ;  Pittsburgh  etc.  Ry.  Co.  v.  State,  172  Ind.  162,  163,  165,  87 
N.  E.  1040,  1041,  upholding  act  of  1907  requiring  trains  within  State 
to  have  certain  number  of  operatives;  Pittsburgh  etc.  Ry.  Co.  v.  Hunt, 
171  Ind.  211,  212,  86  N.  E.  336,  337,  upholding  order  of  railroad  com- 
mission requiring  railroad  to  join  in  construction  of  connection  with  in- 
tersecting railroad;  United  States  Express  Co.  v.  State,  164  Ind.  204, 
73  N.  E.  104,  upholding  Burns9  Ann.  Stats.  1901,  §  3312a,  regulating 
delivery  of  packages  by  express  company;  Cramer  v.  Chicago  etc.  Ry. 
Co.,  153  Iowa,  108, 109,  133  N.  W.  389,  filing  of  schedule  with  Interstate 
Commerce  Commission  does  not  validate  condition  in  schedule  limiting 
carrier's  liability  for  negligence  and  thus  abrogate  code  provision  mak- 
ing contract  limiting  liability  void ;  McGuire  v.  Chicago  etc.  R.  Co.,  131 
Iowa,  370,  33  L.  R.  A.  (N.  S.)  706,  108  N.  W.  912,  upholding  act  making 
railroads  operating  within  State  liable  for  injuries  resulting  from  negli- 
gence of  fellow-servant,  regardless  of  contracts  of  indemnity  or  release 
entered  into  prior  to  injury;  Southern  Nursery  Co.  v.  Winfield  Nursery 
Co.,  89  Kan.  529,  132  Pac.  152,  holding  interstate  shipment  of  nursery 
stock  was  governed  by  provisions  of  Carmack  Amendment  of  1906,  and 
shipper  could  only  recover  agreed  value  stipulated  in  bill  of  lading  for 
purpose  of  securing  lower  rate;  New  York  etc.  R.  Co.  v.  Peninsula 
Produce  Exchange,  122  Md.  222,  89  Atl.  434,  under  provision  of  Carmack 
Amendment  of  1906,  making  initial  carrier  liable  for  loss,  shipper  could 
recover  for  decrease  in  market  value  of  interstate  shipment  of  straw- 
berries due  to  delay  in  transportation  and  delivery;  State  v.  Cumberland 
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&  P.  R.  Co.,  105  Md.  489,  66  Atl.  462,  act  of  1906,  amending  railroad 
charter  and  prohibiting  connection  with  tracks  of  another  railroad  unless 
latter  makes  certain  regulations  as  to  charges  on  coal  delivered  to  it 
from  former  is  invalid  as  interference  with  interstate  commerce ;  Hooker 
v.  Boston,  209  Mass.  605,  Ann.  Cas.  1912B,  669,  95  N.  E.  947,  limita- 
tion of  liability  for  loss  of  passenger's  baggage  unless  greater  value  is 
declared  and  excess  charge's  paid  thereon  posted  in  tariff  schedules  for 
interstate  commerce  is  not  binding  on  passenger  having  no  knowledge 
thereof;  Commonwealth  v.  People's  Express  Co.,  201  Mass.  578,  131 
Am.  St  Rep.  416,  88  N.  E.  425,  statute  of  1906  prohibiting  transporta- 
tion of  liquors,  except  by  railway  or  street  railway  in  cities  in  which 
licenses  of  certain  classes  are  not  granted  without  permit  is  valid  as 
limited  to  intrastate  commerce;  Commonwealth  v.  Strauss,  191  Mass. 
555,  78  N.  E.  139,  upholding  Rev.  Laws,  c.  56,  §  1,  prohibiting  vendor 
making  it  condition  of  sale  that  vendee  shall  not  sell  goods  of  another; 
Commercial  Milling  Co.  v.  Western  Union  Tel.  Co.,  151  Mich.  430,  115 
N.  W.  704,  upholding  act  of  1893  prohibiting  telegraph  companies  from 
limiting  liability  for  negligence  in  transmission  of  messages,  as  applied 
to  contracts  to  deliver  messages  beyond  limits  of  State ;  Ford  v.  Chicago 
etc  Ry.  Co.,  123  Minn.  90,  143  N.  W.  250,  limitation  of  liability  for  loss 
of  passenger's  baggage  in  schedule  of  fares  and  baggage  regulations 
filed  by  carrier  with  Interstate  Commerce  Commission  binds  carrier  and 
passenger  in  interstate  commerce;  Donovan  v.  Wells,  Fargo  &  Co.,  265 
Mo.  303,  306,  177  S.  W.  843,  844,  contract  limiting  liability  of  carrier 
to  declared  value  of  seventy-five  dollars  for  interstate  shipment  of  valu- 
able horse  is  not  violation  of  Carmack  Amendment  to  Hepburn  Act  of 
1906,  where  schedule  filed  prescribed  rate  upon  valuation  of  seventy-five 
dollars  with  additional  charge  of  twelve  per  cent  for  excess  value; 
Robert  v.  Chicago  etc.  R.  Co.,  148  Mo.  App.  109,  127  S.  W.  929,  where 
passenger  bought  ticket  in  California  limiting  liability  for  loss  of  bag- 
gage, and  carrier  did  not  have  on  sale  unrestricted  liability  ticket,  pas- 
senger may  recover  value  of  baggage  free  of  limitations;  State  v. 
Northern  Pac.  Ry.  Co.,  36  Mont.  588,  13  Ann.  Gas.  144,  15  L.  R.  A. 
(N.  S.)  134,  93  Pac.  947,  act  of  February  5,  1907,  regulating  time  rail- 
road may  require  employees  to  work  is  not  made  ineffective  by  Federal 
act  of  March  4,  1907,  not  to  become  effective  until  March  4,  1908;  Miller 
v.  Chicago  etc.  R.  Co.,  85  Neb.  466,  123  N.  W.  452,  holding  Elkins  Act 
of  1903  and  Hepburn  Act  of  1906  did  not  supersede  Iowa  statutes  and 
Nebraska  Constitution  prohibiting  limitation  of  railroad's  liability  for 
negligence,  and  limitation  of  liability  in  contract  of  shipment  of  valuable 
horses  from  Iowa  to  Nebraska  was  void;  Atchison  etc.  Ry.  Co.  v. 
Rodgers,  16  N.  M.  132,  113  Pac.  808,  809,  holding  Hepburn  Act  of  1906 
did  not  supersede  State  statute  restricting  right  of  carrier  to  limit 
liability  upon  interstate  shipments;  Jeans  v.  Seaboard  Air  Line  R.  Co., 
164  N.  C.  228,  80  S.  E.  244,  in  action  against  carrier  for  value  of  ship- 
XVII— 79  .        . 
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ment  not  delivered,  burden  was  on  carrier  to  show  refusal  to  deliver 
was  due  to  consignee's  failure  to  produce  bill  of  lading;  Cooper  v.  Nor- 
folk Southern  R.  Co.,  161  N.  C.  402,  77  S.  E.  339,  4  N.  C.  C.  A.  807, 
stipulation  in  intrastate  passenger  ticket  limiting  liability  for  baggage 
is  invalid ;  J.  M.  Pace  Mule  Co.  v.  Seaboard  Air  Line  Ry.  Co.,  160  N.  C. 
221,  229,  234,  76  S.  E.  515,  518,  520,  holding  Interstate  Commerce  Act 
would  not  prevent  recovery  of  full  value  of  "mule  shipped  in  interstate 
commerce  and  lost  by  carrier's  negligence,  notwithstanding  limited  lia- 
bility clause  in  bill  of  lading;  Harden  v.  Chesapeake  etc.  Ry.  Co.,  157 
N.  C.  243,  72  S.  E.  1044,  stipulation  in  contract  for  interstate  shipment 
of  livestock  limiting  carrier's  liability  for  negligence  to  inadequate 
valuation  without  intent  to  arrive  at  actual  valuation  is  unenforceable* 
Reid  &  Beam  v.  Southern  Ry.  Co.,  150  N.  C.  761,  17  Ann,  Caa.  247,  64 
S.  E.  877,  upholding  statute  imposing  penalty  upon  interstate  carrier 
for  refusal  to  receive  freight  for  shipment,  and  allowing  recovery  by 
shipper  presenting  goods  for  shipment  to  Scottsville,  Tennessee,  where 
real  name  of  town  was  Scottville;  Morris-Scarboro-Morntt  Co.  v.  South- 
ern Express  Co.,  146  N.  C.  173,  15LR.A  (N.  S.)  983,  59  S.  E.  669, 
upholding  statute  providing  penalty  for  carrier's  failure  to  adjust 
loss  in  shipment  of  goods  from  without  State  within  ninety  days  after 
claim  is  filed ;  St.  Louis  etc.  R.  Co.  v.  Bilby,  35  Okl.  594,  597,  601,  130 
Pac.  1092,  1093,  1095,  holding  Hepburn  Act  of  1906  supersedes  State 
statute  relating  to  contracts  of  carriers  as  to  interstate  shipments,  and 
contract  limiting  liability  to  agreed  value  for  interstate  shipment  of 
cattle  is  valid ;  Chicago  etc.  Ry.  Co.  v.  Beatty,  34  Okl.  333,  42  L.  R.  A. 
(N.  S.)  984,  126  Pac.  738,  upholding  act  of  1905,  of  Oklahoma  Territory 
imposing  penalty  of  one  dollar  per  day  on  railroads  for  failure  to 
furnish  cars ;  St.  Louis  etc.  R.  Co.  v.  State,  26  Okl.  69,  30  L.  R.  A.  (N.  S.) 
137,  107  Pac.  932,  order  of  State  corporation  commission  providing  for 
ten  days'  free  storage  on  less  than  carload  shipments  when  destined  to 
consignees  living  more  than  five  miles  from  railroad  station  conflicts 
with  act  of  Congress  of  1906,  regulating  commerce,  and  is  void ;  Ex  parte 
Young,  36  Or.  250,  78  Am.  St.  Rep.  774,  59  Pac.  708,  upholding  statute 
punishing  persuasion  or  attempt  to  persuade  sailor  to  desert  vessel 
within  jurisdiction  of  State;  Wright  v.  Adamt  Express  Co.,  230  Pa.  639, 
642,  643,  79  Atl.  761,  762,  763,  holding  act  of  Congress  of  1906  does  not 
supersede  State  law  prohibiting  limitation  of  liability  by  carrier,  and 
allowing  recovery  for  full  value  on  interstate  shipment  of  furs;  Varn- 
ville  Furniture  Co.  v.  Charleston  etc.  Ry.  Co.,  98  S.  C.  69,  72,  79  S.  E. 
702,  703,  State  law  providing  penalty  for  failure  of  carriers  to  adjust 
claims  on  interstate  shipments  within  forty  days  is  not  superseded 
by  provisions  of  Carmack  Amendment  of  1906"  to  Interstate  Commerce 
Act ;  Elliott  v.  Altantic  Coast  Line  R.  Co.,  94  S.  C.  136,  75  S.  E.  889, 
holding  Virginia  statute  prohibiting  limitation  of  liability  applies  to 
shipment  of  livestock  from  Virginia  to  South  Carolina,  and  invalidated 
clause  in  bill  of  lading  limiting  liability  in  consideration  of  reduced 
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freight  rate;  Gilliland  &  Gaffney  v.  Southern  Ry.  Co.,  85  S.  C.  34, 
137  Am.  St.  Rep.  861,  27  L.  B.  A.  (N.  S.)  1106,  67  S.  E.  23,  construing 
Federal  statute  as  applying  to  interstate  shipment  of  livestock  and  hold* 
ing  carrier  is  liable  to  owner  for  injuries  resulting  from  failure  to 
6upply  proper  shelter  and  protection  at  place  for  unloading;  Skipper 
v.  Seaboard  Air  Line  Ry.,  75  S.  C.  281,  117  Am.  St.  Rep.  901,  9  Ann. 
Gas.  808,  7  L.  R.  A.  (N.  S.)  388,  55  S.  E  456,  upholding  provisions  of 
Civil  Code  of  1902  requiring  carrier  to  trace  freight  shipped  over  its 
line  and  that  of  connecting  carrier  unless  it  produces  receipt  from  con* 
necting  carrier,  and  making  bill  of  lading  prima  facie  evidence  of  lia- 
bility for  loss  or  damage;  Crawford  v.  Crawford  Ry.  Co.,  56  S.  C.  151, 
34  S.  E.  85,  upholding  Rev.  Stats.,  §  1678,  providing  that  no  common 
carrier  shall  overload  its  cars  in  transporting  livestock ;  Elliott  v.  Chicago 
etc.  R.  R.  Co.,  35  S.  D.  65,  150  N.  W.  780,  holding  Carmack  Amendment 
making  initial  carrier  liable  for  loss  on  its  own  or  connecting  lines  does 
not  deprive  shipper  of  right  to  sue  connecting  carrier  for  its  negli- 
gence; Houston  etc.  R.  R.  Co.  v.  Mayes,  36  Tex.  Civ.  608,  83  S.  W.  54, 
upholding  statute  compelling  company  to  furnish  cars  within  six  days 
from  time  of  application;  Galveston  etc.  Ry.  Co.  v.  Fales,  33  Tex.  Civ. 
460,  77  S.  W.  235,  statute  prohibiting  carrier  limiting  liability  by  stipula- 
tion in  bill  of  lading  valid;  Atlantic  etc.  Ry.  Co.  v.  Commonwealth,  102 
Va.  617,  46  S.  E.  916,  upholding  rules  of  commission  created  under  Acts 
1902-1904,  p.  392,  with  reference  to  storage,  demurrage  and  car  service ; 
dissenting  opinion  in  Boston  etc.  R.  R.  Co.  v.  Hooker,  233  U.  S.  138,  Ann. 
Cas.  1915D,  593.  L.  R.  A.  1915B,  450,  58  L.  Ed.  886,  34  Sup.  Ct.  526,  ma- 
jority holding  provision  in  tariff  schedule  that  passenger  must  declare 
value  of  baggage  and  pay  excess  charges  for  excess  liability  over  stated 
value  to  be  carried  free  is  sufficient  to  give  shipper  notice ;  dissenting  opin- 
ion in  Howard  v.  Illinois  Central  R.  R.  Co.,  207  U.  S.  527,  532,  535,  52 
L.  Ed.  321,  323,  324,  28  Sup.  Ct.  141,  majority  holding  Federal  Employer's 
Liability  Act  of  1906  embracing  subjects  within  power  of  Congress  inter- 
blended  with  those  beyond  its  power*  is  void;  dissenting  opinion  in 
Traynham  v.  Charleston  etc.  Ry.  Co.,  92  S.  C.  54,  75  S.  E.  385,  majority 
holding  interstate  shipment  of  guano  was  not  subject  to  State  statute 
imposing  penalty  on  carriers  for  delay. 

Distinguished  in  Central  of  Georgia  Ry.  Co.  v.  Murphy,  196  U.  S.  206, 
49  L.  Ed.  449,  25  Sup.  Ct.  218,  act  compelling  connecting  carrier  to 
trace  freight,  furnishing  shipper  all  information,  to  avoid  liability  beyond 
own  line  void  as  to  interstate  shipment;  Hart  v.  State,  100  Md.  605,  60 
Atl.  460,  Act  1904,  c.  109,  p.  186,  compelling  carrier  to  provide  separate 
coaches  for  white  and  colored  passengers  and  penalizing  for  refusal  to 
occupy  coach  assigned,  invalid  as  to  interstate  passengers;  Downey  v. 
Northern  Pac.  Ry.  Co.,  19  N.  D.  626,  26  L.  R.  A.  (N.  S.)  1017,  125  N.  W. 
477,  holding  statute  requiring  carrier  transporting  livestock  by  railroad 
within  State  or  to  or  from  point  within  State  to  maintain  average  speed 
of  twenty  miles  per  hour  on  trains  within  State,  is  void;  dissenting 
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opinion  in  Commercial  Milling  Co.  v.  Western  Union  Tel.  Co.,  151  Mich. 
437,  438,  439, 115  N.  W.  701,  702,  majority  holding  act  of  1893  prohibit- 
ing telegraph  companies  from  limiting  liability  for  negligence  in  trans- 
mission of  messages  as  applied  to  contracts  for  deliyery  of  messages 
beyond  limits  of  State ;  dissenting  opinion  in  Chesapeake  etc.  Ry.  Co.  v. 
Beasley,  104  Va.  804,  3  L.  R.  A.  (N.  S.)  188,  52  S.  E.  571,  majority  up- 
holding Code  1904,  §  1294c,  snbsec.  25,  prohibiting  contract  exempting 
carrier  from  liability  for  loss  occasioned  by  its  negligence. 

Constitutionality  of  statutes  regulating  liability  of  connecting  car- 
riers of  goods.    Note,  1  Ann.  Oafl.  708. 

State  regulation  of  railroads  as  interference  with  interstate  com- 
merce.   Note,  7  Ann.  Cas.  6,  10,  11. 

Assumption  of  risks  by  employee.    Note,  19  £.  R.  0.  167. 

169  XT.  S.  139-160,  42  L.  Ed.  693,  18  Sup.  Ot.  300,  SITTER  v.  MUTXTAJi 
LIFE  INS.  CO. 

Definition  of  'Insanity,"  in  charge  to  jury,  held  proper. 
Approved  in  Manhattan  Life  Ins.  Co.  v.  Beard,  112  Ky.  461,  66  S.  W. 
36,  holding  where  policy  provided  that  it  should  be  void  if  insured  com- 
mitted suicide  "sane  or  insane,"  there  is  no  recovery  if  insured  took  life 
while  he  had  mind  enough  to  know  that  act  would  result  in  death  and 
he  so  intended  though  he  might  not  have  known  that  act  was  wrong. 

Where  policy  is  silent  as  to  suicide,  it  is  implied  that  insured  win  not 
take  his  life  while  of  sound  mind. 

Approved  in  Hopkins  v.  Northwestern  Life  Assur.  Co.,  94  Fed.  730, 
731,  reaffirming  rule;  Hart  v.  Modern  Woodmen,  60  Kan.  681,  72  Am. 
St.  Rep.  382,  57  Pac.  937,  provision  that  suicide,  sane  or  insane,  shall 
avoid  policy,  is  valid;  Northwestern  Mutual  Life  Ins.  Co.  v.McCue, 
223  U.  S.  246,  250,  251,  252,  38  L.  R.  A.  (N.  S.)  57,  56  L.  Ed.  423,  425, 
32  Sup.  Ct.  220,  policy  of  life  insurance,  silent  on  that  point,  does  not 
cover  death  by  hand  of  law ;  Burt  v.  Union  Cent.  Ins.  Co.,  187  U.  S.  366, 
47  L.  Ed.  219,  23  Sup.  Ct.  140  (affirming  105  Fed.  422,  44  C.  C.  A.  548), 
denying  recovery  on  policy  where  insured  executed  for  crime  though 
policy  silent  as  to  forfeiture  in  event  of  execution  for  crime;  Supreme 
Council  of  Royal  Arcanum  v.  Wishart,  192  Fed.  456,  457,  112  C.  C.  A. 
591,  in  action  on  benefit  certificate,  where  defense  was  suicide,  burden 
on  plaintiff  to  prove  insanity  of  insured  was  not  sustained ;  Mutual  Li'c 
Ins.  Co.  v.  Griesa,  156  Fed.  399,  where  action  at  law  is  pending  on  life 
policy  obtained  under  circumstances  indicating  fraud,  and  defense  & 
suicide  by  poison,  which  would  avoid  policy  by  its  terms,  court  of  equity 
may  order  body  to  be  exhumed  for  examination;  Whitfield  v.  Aetna l$* 
Ins.  Co.,  144  Fed.  360,  75  C.  C.  A.  358,  policy  providing  reduced  pay- 
ment in  case  of  suicide  not  contrary  to  statute  making  suicide  no  de" 

r  .  ".  .  n       lAQ 

fense  to  action  on  insurance  policy ;  KclJey  v.  Mutual  Life  Ins.  Co.,  1W 
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Fed.  61,  holding  suicide  while  insane  does  not  avoid  policy  where  ap- 
plicant covenants  in  application  that  he  will  not  die  by  own  hand 
while  insane;  Rudolph  v.  United  States,  36  App.  D.  C.  386,  386,  387,  388, 
denying  mandamus  to  compel  payment  of  pension  to  widow  of  police 
officer  who  committed  suicide;  State  ex  rel.  Ketcham  v.  Terre  Haute 
etc.  R.  Co.,  166  Ind.  583,  77  N.  E.  1077,  where  right  of  State  to  recover 
net  profits  in  excess  of  certain  per  cent  on  cost  of  construction  of  rail- 
road depended  on  prior  legislative  action  and  no  action  had  been  taken, 
fact  that  railroad  attompted  to  prevent  legislation  by  bribery  does  not 
render  it  liable;  Knights  of  Maccabees  v.  Nelson,  77  Kan.  635,  95  Pac. 
1055,  upholding  by-laws  providing  no  benefits  would  be  paid  in  case  of 
death  by  suicide,  whether  member  was  sane  or  insane,  but  that  twice 
amount  of  assessments  or  rates  paid  should  be  returned  to  beneficiary; 
Mooney  v.  Ancient  Order  United  Workmen,  114  Ky.  960,  72  S.  W.  290r 
suicide  by  member  of  benefit  society  avoids  policy  in  favor  of  mother 
where  certificate  silent ;  Supreme  Conclave  Improved  Order  of  Heptasophs 
v.  Rehan,  119  Md.  101,  Ann.  Gas.  1914D,  58,  46  L.  R.  A.  (N.  S.)  308, 
85  Atl.  1038,  in  action  on  benefit  certificate,  answer  that  member  com- 
mitted suicide,  but  not  alleging  member  was  not  insane,  is  demurrable; 
Davis  v.  Supreme  Council  Royal  Arcanum,  195  Mass.  407,  408,  11  Ann. 
Cas.  777,  10  L.  R.  A.  (N.  S.)  722,  81  N.  E.  295,  denying  recovery  on 
benefit  certificate  silent  as  to  suicide,  where  death  was  by  suicide  while 
insured  was  of  sound  mind;  Reagan  v.  Union  Mutual  Life  Ins.  Co.,  189 
Mass.  558, 109  Am.  St.  Rep.  659,  76  N.  E.  218,  provision  in  policy  making 
it  incontestable  for  fraud  from  date  of  policy  not  valid — insurer  can 
show  policy  obtained  by  fraud;  Shipman  v.  Protected  Home  Circle,  174 
N.  Y.  408,  67  N.  E.  86,  holding  beneficiary  cannot  take  benefits  of  benefit 
certificate  when  insured  committed  suicide  while  sane,  and  amendment 
of  by-laws  made  after  issuance  of  certificate  provided  against  suicide; 
Niber  v.  Supreme  Tent,  172  N.  Y.  493,  92  Am.  St  Rep.  755,  65  N.  E.  259, 
holding  mutual  benefit  society  which  has  insured  member  against  unin- 
tentional self-destruction  after  one  year  cannot  by  subsequent  amend- 
ment of  by-laws  providing  that  self-destruction  while  insane  within  five 
years  from  date  of  policy  should  avoid  policy  deprive  beneficiary  of 
rights  under  policy ;  Harrington  v.  Mutual  Life  Ins.  Co.,  21  N.  D.  460,  84 
L.  R.  A.  (N.  S.)  878,  131  N.  W.  251,  under  provisions  of  section  6064 
of  Revised  Codes,  of  1905,'  defense  that  insured  committed  suicide  can- 
not be  set  up  where  suicide  occurs  more  than  year  after  date  of  policy; 
Security  Life  Ins.  Co.  v.  Dillard,  117  Va.  404,  405,  84  S.  E.  657,  denying 
recovery  in  action  on  benefit  certificate,  where  insured  committed  suicide 
while  sane;  Plunkett  v.  Supreme  Conclave,  105  Va.  649,  55  S.  E.  11,  where 
certificate  conditioned  on  compliance  with  law  in  force  and  to  be  enacted, 
subsequent  law  avoiding  policy  of  suicide  binding  in  case  of  suicide 
while  sane;  dissenting  opinion  in  Burt  v.  Union  Cent.  Life  Ins.  Co.,  105 
Fed.  423,  44  C.  C.  A.  548,  majority  denying  recovery  on  policy  where 
insured   executed  for  crime  though  policy   silent  as   to   forfeiture  in 
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event  of  execution  for  crime;  dissenting  opinion  in  Mutual  Life  Ins.  Co. 
v.  Durden,  9  Ga.  App.  805,  72  S.  E.  299,  majority  holding  insurer  waived 
provision  of  code  releasing  it  from  liability  in  case  of  death  by  suicide 
by  provision  in  policy  exempting  it  from  liability  for  death  of  insured 
by  his  own  hand  within  one  year,  whether  sane  or  insane,  and  allowing 
recovery  on  policy;  dissenting  opinion  in  Thaxton  v.  Metropolitan  Life 
Ins.  Co.,  143  N.  C.  39,  55  S.  E.  421,  majority  holding  in  action  on  life 
policy  that  evidence  was  insufficient  to  overcome  presumption  that  in- 
sured, found  dead  with  gunshot  wound  in  side,  did  not  commit  suicide. 

Distinguished  in  Mutual  Life  Ins.  Co.  v.  Durden,  9  Ga.  App.  803,  72 
S.  E.  298,  allowing  recovery  on  policy  where  insurer,  by  provision  in 
policy  that  company  should  not  be  liable  in  case  of  death  of  insured 
within  one  year  by  his  own  hand,  whether  sane  or  insane,  waived  pro- 
vision of  code  releasing  insurer  from  liability  in  case  of  death  by  sui- 
cide; Grand  Legion  Select  Knights  v.  Beaty,  224  111.  348,  349,  79  N.  E. 
566,  567,  where  certificate  silent  as  to  suicide,  suicide  by  member  of  bene- 
fit society  does  not  avoid  policy  in  favor  of  wife;  Court  of  Honor  v. 
Updegraff,  68  Kan.  476,  75  Pac.  478,  wife  who  is  beneficiary  of  policy 
which  provides  it  shall  be  void  for  suicide  and  incontestable  after  two 
years  can  recover  where  suicide  committed  after  two  years;  Courte- 
manche  v.  Supreme  Court  I.  0.  O.  F.,  136  Mich.  36,  64  L.  R.  A.  668,  98 
N.  W.  752,  where  insured  takes  poison  to  frighten  wife,  and  dies,  wife 
can  recover  under  policy  which  excepts  suicide  from  risk;  Campbell  v. 
Supreme.  Conclave  Heptasophs,  66  N.  J.  L.  276,  285,  49  Atl.  551,  554, 
holding  suicide  will  not  defeat  recovery  on  policy  not  procured  by  in- 
sured with  intention  of  committing  suicide,  unless  contract  so  provides 
in  express  terms;  Seiler  v.  Economic  Life  Assn.,  105  Iowa,  92,  94,  95, 
43  L.  R.  A,  539,  540,  74  N.  W.  943,  944,  and  Parker  v.  Dos  Moines  Life 
Assn.,  108  Iowa,  123,  78  N.  W.  828,  suicide  by  assured  does  not  avoid 
policy  in  absence  of  stipulation  to  that  effect;  Patterson  v.  Natural  etc. 
Ins.  Co.,  100  Wis.  124,  125,  69  Am.  St.  Rep.  903,  904,  42  L.  R.  A.  259, 
75  N.  W.  982,  983,  intentional  suicide,  while  sane,  does  not  avoid  policy 
in  absence  of  provision  to  that  effect. 

Denied  in  McCue  v.  Northwestern  Mut.  Life  Ins.  Co.,  167  Fed.  438, 
440,  441,  444,  93  C.  C.  A.  71,  following  law  of  Wisconsin  and  allowing 
recovery  on  policy  executed  in  Wisconsin,  not  excluding  such  risk,  where 
insured  was  executed  for  murder;  Lange  v.  Royal  Highlanders,  75  Neb. 
201,  2P3,  204,  205,  121  Am.  St.  Rep.  786,  10  L.  R.  A.  (N.  S.)  666,  110 
N.  W.  1111,  1112,  1113,  suicide  will  not  defeat  recovery  upon  mutual 
benefit  certificate  not  procured  with  intent  to  commit  suicide,  where 
contract  does  not  so  provide  in  express  terms. 

Self-destruction  as  defense  to  life  insurance.    Note,  84  Am.  St  Rep. 
542,  547. 

Effect  of  suicide  of  insured  on  life  insurance  policy  containing  no 
provision  as  to  suicide.    Note,  11  Ann.  Gas.  780. 


/ 


1265  RITTER  v.  MUTUAL  LIFE  INS.  CO.    169  U.  S.  139-160 

« 

Suicide  of  insured  while  sane  as  defense  in  absence  of  provision. 
Note,  8  L.  R.  A.  (N.  S.)  1124,  1127. 

Policy  payable  to  executors,  etc.,  providing  for  payment  in  case  of 
suicide  while  sane,  is  void. 

Approved  in  Knights  Templars'  Indemnity  Co.  v.  Jarman,  187  U.  S. 
201,  47  L.  Ed.  144,  23  Sap.  Ct.  110,  holding  Missouri  statute,  declaring 
that  in  all  suits  on  life  policies  it  shall  be  no  defense  that  insured  com- 
mitted suicide,  applies  where  insured  committed  suicide  while  insane; 
Mutual  Life  Ins.  Co.  v.  Kelly,  114  Fed.  274,  52  C.  C.  A.  154,  holding 
where  insured  warranted  and  agreed  in  application  that  he  would  not 
die  by  own  hand  within  two  years  after  issuance  of  policy,  and  cove- 
nanted that  such  agreement  should  be  a  consideration  for  the  contract, 
such  agreement  is  binding  on  beneficiary;  Burt  v.  Union  Cent.  Life  Ins. 
Co.,  105  Fed.  421,  denying  recovery  on  policy  where  insured  was  exe- 
cuted for  crime,  though  policy  silent  as  to  forfeiture  in  event  of  execu- 
tion for  crime;  Schmidt  v.  Northern  Life  Assn.,  112  Iowa,  44,  84  Am. 
St.  Rep.  823,  51  L.  R.  A.  141,  83  N.  W.  801,  holding  heirs  of  beneficiary 
who  murders  insured  and  who  is  under  sentence  of  life  imprisonment 
cannot  recover  on  policy;  dissenting  opinion  in  Campbell  v.  Supreme 
Conclave  Heptasophs,  66  N.  J.  L.  287,  49  Atl.  555,  majority  holding 
suicide  will  not  defeat  recovery  on  policy  not  procured  by  insured  with 
intention  of  committing  suicide,  unless  contract  so  provides  in  express 
terms. 

Distinguished  in  Whitfield  v.  Aetna  Life  Ins.  Co.,  205  U.  S.  495,  51 
L.  Ed.  898,  27  Sup.  Ct.  578,  upholding  statute  of  Missouri  that  suicide, 
unless  contemplated  at  time  application  was  made  for  policy,  shall  be 
no  defense  to  action  on  policy;  Supreme  Conclave  v.  Miles,  92  Md.  626, 
627,  628,  48  Atl.  849,  holding  benefit  certificate  containing  no  provision 
exempting  society  from  liability  in  case  of  suicide,  fact  that  assured 
committed  suicide  is  no  defense  to  action  on  certificate,  unless  intended 
suicide  at  time  of  application  is  shown;  Morton  v.  Supreme  Council  of 
Royal  League,  100  Mo.  App.  86,  73  S.  W.  262,  upholding  recovery  where 
insured  committed  suicide  and  society  had  passed  by-laws  providing  that 
if  insured  committed  suicide  beneficiary  should  be  entitled  to  only  half 
of  face  value  of  policy;  Murray  v.  State  Mutual  Life  Ins.  Co.,  22  R.  I. 
527,  48  Atl.  801,  holding  where  policy  provided  that  it  should  be  in- 
contestable after  two  years,  after  such  time  insurer  cannot  set  up  fraud 
in  application. 

Departed  from  in  Seiler  v.  Economic  Life  Assn.,  105  Iowa,  93,  43 
L.  R.  A.  539,  74  N.  W.  943,  and  Patterson  v.  Natural  etc.  Ins.  Co.,  100 
Wis.  121,  122,  69  Am.  St.  Rep.  900,  901,  42  L.  R.  A.  258,  75  N.  W.  981, 
982,  policy  payable  to  third  parties  and  silent  as  to  suicide  is  not  avoided 
by  suicide  while  sane. 

Miscellaneous.  Cited  in  Mutual  Life  Ins.  Co.  v.  Kelly,  114  Fed.  278, 
52  C.  C.  A.  154,  holding  where  representations  and  agreements  in  appli- 
cation for  life  insurance  are  in  terms  ' '  offered  to  company  as  consider*- 
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tion  of  the  contract/'  and  policy  expressly  refers  to  application  and 
makes  it  part  of  the  contract,  the  agreements  in  the  application  are 
part  of  contract ;  Eichorn  v.  New  Orleans  etc.  Co.,  114  La.  720,  38  South. 
529,  where  code  provides  minor  may  recover  for  death  of  parent,  re- 
covery limited  to  benefits  minor  would  have  received  during  minority. 

169  U.  S.  161-164,  42  I*.  Ed.  700,  18  Sup.  Ct.  298,  BENJAMIN  v.  NEW 
ORLEANS. 

Circuit  Court  of  Appeals  decision  in  case  involving  assigned  claim,  and 
depending  on  diverse  citizenship,  is  final. 

Approved  in  Board  of  Supervisors  of  Riverside  County  v.  Thompson, 
196  U.  S.  637,  49  L.  Ed.  630,  25  Sup.  Ct.  795,  following  rule ;  Cincin- 
nati etc.  Ry.  Co.  v.  Thiebaud,  177  U.  S.  620,  44  L.  Ed.  913,  20  Sup.  Ct. 
824,  holding  record  must  affirmatively  show  that  exception  to  instruc- 
tion that  plaintiff  is  entitled  ^o  recover,  under  State  statute,  was  on 
ground  that  such  statute  was  in  contravention  of  Federal  Constitution ; 
Carter  v.  Roberts,  177  U.  S.  500,  44  L.  Ed.  863,  20  Sup.  Ct.  714,  holding 
where  Circuit  Court  dismisses  habeas  corpus  and  Circuit  Court  of  Ap- 
peals affirms  judgment,  an  appeal  and  writ  of  error  allowed  on  same  day 
by  circuit  judge  to  Supreme  Court  will  be  dismissed;  Utah-Nevada  Co. 
v.  De  Lamar,  133  Fed.  122,  66  C.  C.  A.  179,  Federal  court  without  juris- 
diction in  suit  by  assignee  of  oral  contract  unless  record  shows  assignor 
could  have  maintained  such  suit;  Emsheimer  v.  City  of  New  Orleans, 
116  Fed.  894,  reciting  history  of  litigation. 

169   U.  8.  165-189,  42   L.  Ed.  702,  18    Sup.  Ct.  314,  CESSNA    v.  UNITED 
STATES. 

Duty  of  conquering  with  respect  to  obligations  of  conquered  State. 
Note,  5  B.  R.  0.  911. 

169  XT.  S.  189-209,  42  L.  Ed.  711,  18  Sup.  Ct.  367,  BAKER  v.  OUMMINGS. 

Appellate  court  will  not  disturb  concurring  conclusions  reached  by  lower 
courts  unless  clearly  erroneous. 

Approved  in  Illinois  v.  Illinois  Central  R.  R.  Co.%,  184  U.  S.  98,  46 
L.  Ed.  449,  22  Sup.  Ct.  308,  reaffirming  rule;  Hy-Yu-Tse-Mil-Kin  v. 
Smith,  194  U.  S.  412,  48  L.  Ed.  1045,  24  Sup.  Ct.  676,  finding  by  lower 
court  as  to  membership  in  Indian  tribe  will  not  be  reviewed  by  Federal 
Supreme  Court ;  The  Carib  Prince,  170  U.  S.  658,  42  L.  Ed.  1185, 18  Sup. 
Ct.  755,  and  Towson  v.  Moore,  173  U.  S.  24,  43  L.  Ed.  600,  19  Sup.  Ct. 
335,  holding  rule  applicable  in  admiralty  and  in  equity. 

Equity  courts  of  concurrent  jurisdiction  will  follow  statutes  of  limita- 
tions governing  actions  at  law. 

Approved  in  Kelly  v.  Dolan,  233  Fed.  639,  147  C.  C.  A.  443,  stock- 
holder's suit  to  recover  for  injuries  from  negligence  of  directors  is 
barred  by  Pennsylvania  statute  of  limitations;  Schwartz  v.  Loftus,  216 


1257  NOTES  ON  U.  S.  REPORTS.      169  U.  S.  209-231 

Fed.  326,  132  C.  C.  A.  464,  in  suit  against  administratrix  to  establish 
statutory  liability  of  deceased  as  stockholder  in  insolvent  corporation, 
under  Kansas  statutes,  limitations  do  not  run  against  suit  during  time 
administratrix  is  out  of  State;  Hale  v.  Coffin,  120  Fed.  474,  57  C.  C.  A. 
528  (affirming  114  Fed.  576),  holding  where  Minnesota  court  entered 
decree  laying  assessment  upon  stockholders  of  insolvent  corporation, 
and  Maine  stockholder  had  died  and  estate  closed,  suit  in  Federal  court 
in  Maine  to  charge  legatee  of  stockholder  for  assessment  brought  three 
years  after  decree  was  barred  in  one  year  under  Maine  statute. 

Equity  will  not  set  aside  settlement  by  partners  on  ground  of  fraud 
three  years  after  knowledge  of  fraud. 

Approved  in  Baker  v.  Cummings,  181.  U.  S.  126,  128,  45  L.  Ed.  780, 
781,  21  Sup.  Ct.  582,  construing  effect  of  decision  in  principal  case; 
Cummings  v.  Baker,  16  App.  D.  C.  17,  holding  dismissal  of  suit  to  vacate 
sale  of  partnership  interest  to  copartners  for  fraud  was  not  adjudica- 
tion of  merits,  but  refusal  to  entertain  cause  for  laches,  and  did  not 
bar  action  at  law  between  same  parties  involving  same  cause  of  action. 

169  U.  8.  209-217,  42  L.  Ed.  720,  18  Sup.  Ot.  311,  UNITED  STATES  V. 


Worsted  dress  goods  for  women  and  children  are  "manufactures  of 
wool"  within  act  of  August  27,  1894. 

Approved  in  Wolff  v.  United  States,  113  Fed.  1002,  holding  mohair 
braids  made  of  hair  of  Angora  goat  are  not  woolen  goods  within  Tariff 
Act  1894,  par.  297,  suspending  until  January  1,  1895,  reduction  of  duties 
on  such  goods ;  Lesher  v.  United  States,  94  Fed.  642,  provision  embraced 
all  various  classes  of  goods  in  schedule  K. 

Distinguished  in  Oppenheimer  v.  United  States,  90  Fed.  796,  goods 
of  mohair  yarn  are  not  manufactures  of  wool  within  act. 

169  U.  S.  218-231,  42  L.  Ed.  723,  18  Sup.  Ct.  327,  BABBBTT  V.  UNITED* 
STATES. 

In  December,  1894,  there  were  not  two  judicial  districts  in  South  Caro- 
lina, but  two  divisions. 

Approved  in  Matheson  v.  United  States,  227  U.  S.  542,  57  L.  Ed.  633, 
33  Sup.  Ct.  355,  jurors  summoned  by  district  judge  in  Alaska,  before 
act  of  1909,  creating  Fourth  Division  became  effective,  to  attend  first 
term  of  court  in  that  division  were  properly  summoned;  Findlay  v.  United 
States,  225  Fed.  350,  construing  Rev.  Stats.,  §  5294,  and  holding  Secre- 
tary of  Commerce  and  Labor  has  no  authority  to  remit  or  mitigate  fines, 
penalties  or  forfeitures,  except  as  prescribed  in  title  52,  relating  to 
vessels  navigating  waters  of  United  States,  and  has  no  authority  to 
remit  fines  and  penalties  incurred  by  foreign  vessels;  United  States  v. 
Sutherland,  214  Fed.  322,  provisions  of  Judicial  Code  of  1911  that 
prosecution  for  crime  shall  be  in  division  of  district  where  crime  was 
committed  applies  to  statutory  division,  and  where  district  has  no  such 
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divisions,  bat  is.  divided  for  convenience  in  drawing' juries,  court  may 
transfer  cause  from  one  place  to  another  without  consent  of  defendant; 
Le  Marchal  v.  Tegarden,  175  Fed.  691,  99  C.  €.  A.  236,  Rev.  Stats., 
§  2372,  providing  that  entry  of  tract  of  land  may  be  transferred  to 
tract  intended  if  unsold  and  rights  of  third  persons  will  not  be  affected, 
applies  to  cases  where  patent  has  been  issued  as  well  as  to  those  in 
which  legal  title  has  not  been  transferred  in  view  of  omission  of  pro- 
vision of  original  act  of  1824  limiting  its  application  to  cases  where  no 
patent  had  issued;  People's  United  States  Bank  v.  Goodwin,  162  Fed. 
938,  action  for  libel  against  assistant  attorney  general  for  Postoffice 
Department  and  inspector  of  such  department  for  promulgation  of  fraud 
order  is  not  removable  under  section  643,  Revised  Statutes,  providing 
for  removal  of  suits  against  officers  appointed  under  revenue  law; 
Thomas  v.  United  States,  156  Fed.  901,  17  L.  R.  A,  (N.  S.)  720,  84 
C.  C.  A.  477,  in  Rev.  Stats.,  §  5440,  relating  to  conspiracies,  words 
" offenses  against  the  United  States"  have  same  meaning  as  "offenses 
against  the  laws  of  the  United  States"  in  original  act  of  1867,  and 
such  section  denounces  conspiracies  to  commit  offenses  created  by  any 
statute  of  United  States;  Horn  v.  Pere  Marquette  R.  Co.,  151  Fed.  631, 
suit  by  creditor  of  railroad  to  have  property  situated  in  different  Fed- 
eral districts  of  same  State  administered  for  benefit  of  creditors  is  one 
of  local  nature,  which  may  be  brought  in  either  district,  and  appoint- 
ment of  receiver  is  equitable  attachment  of  all  property  within  State; 
Clement  v.  United  States,  149  Fed.  309,  310,  79  C.  C.  A.  243,  in  trial 
of  Federal  offense,  accused  not  entitled  to  jury  summoned  from  district 
where  he  is  triable;  Lee  Kim  Fong  v.  United  States,  13  Ariz.  51,  108 
Pac.  238,  territory  of  Arizona  is  one  judicial  district  with  five  subdi- 
visions and  district  attorney  may  designate  commissioner  in  first  divi- 
sion before  whom  Chinese  person  arrested  in  second  may  be  taken  for 
hearing. 

Miscellaneous.    Cited  in  North  American  Com.  Co.  v.  United  States, 
171  U.  S.  128,  43  L.  Ed.  105,  18  Sup.  Ct.  824,  not  in  point. 

169  IT.  S.  231-233,  42  L.  Ed.  727,  18  Sup.  Ct.  332,  BARRETT  v.  UNITED! 
STATES. 

Not  cited. 

169  U.  S.  234-237,  42  L.  Ed.  728,  18  Sup.  Ct.  309,  LEVIS  V.  KENGLA. 
Not  cited. 

169  U.  S.  237-242,  42  L.  Ed.  730,  18  8up.  Ct.  307,  WETZEL  V.  MINNESOTA 
BY.  TBANSF.  CO. 

What  will  constitute  laches,  barring  claim,  depends  on  circumstances. 

Approved  in  Curtis  v.  Lakin,  94  Fed.  255,  36  C.  C.  A.  222,  following 

rule;  Arbuckle  v.  Kelley,  144  Fed.  278,  where  owner  of  land  allows  it 

to  be  sold  for  taxes,  he  is  barred  by  laches  from  maintaining  suit  to 
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recover  it  after  eighteen  years;  Williams  v.  Bennett,  75  Ark.  319,  88 
S.  W.  602,  failure  to  attack  validity  of  attachment  sale  for  thirty-five 
years  when  facts  known  constitutes  laches  barring  claim. 

Laches  as  affected  by  ignorance  of  facts.    Note,  19  Ann.  Oas.  113. 

Equity  will  not  enforce  claim  against  land  held  under  warrant  assigned 
by  guardian  forty  years  before. 

Approved  in  Fowler  v.  Fowler,  38  App.  D.  *C.  480,  dismissing  bill 
for  discovery  and  accounting  by  one  of  thirteen  children  against  mother 
as  administratrix,  filed  thirty  years  after  complainant  reached  majority ; 
Sweet  v.  Lowry,  123  Minn.  16,  47  L.  R.  A.  (N.  S.)  451,  142  N.  W.  882, 
action  against  devisee  of  former  guardian  and  heirs  of  guardian 's  bonds- 
men to  charge  them  with  failure  of  guardian  to  redeem  property  of  ward 
from  mortgage  foreclosure  sale  brought  thirty-five  years  after  fore- 
closure and  twenty  years  after  ward  reached  majority  is  barred  by 
laches;  Hanson* v.  Sommers,  105  Minn.  439,  117  N.  W.  844,  defendants 
in  possession  for  more  than  fifteen  years  acquired  prescriptive  title; 
Plant  v.  Fittro,  65  W.  Va.  150,  63  S.  E.  770,  denying  relief  where  ward 
waits  nine  years  after  releasing  guardian  before  suing  to  surcharge  and 
falsify  settlement. 

169  U.  S.  243-248,  42  L.  Ed.  733,  18  Sup.  Ot.  333,  DUIiL  v.  BLACKMAN. 

Judgment  concerning  title  to  land  in  another  State  la  in  personam 
and  binds  only  parties  before  court.  - 

Approved  in  Fall  v.  Eastin,  215  U.  S.  11,  17  Ann.  Oas.  853,  23  L.  R.  A. 
(N.  S.)  924,  54  L.  Ed.  70,  30  Sup.  Ct.  3,  deed  to  land  in  Nebraska 
made  under  decree  of  court  of  another  State  in  divorce  action,  setting 
apart  land  to  wife,  need  not  be  recognized  in  Nebraska;  New  York 
Life  Ins.  Co.  v.  Dunlevy,  214  Fed.  8,  130  C.  C.  A.  473,  holding  statute 
authorizing  substituted  service  was  not  complied  with,  and  order  direct- 
ing insurance  company  to  pay  to  assignee's  father  was  void  as  to  as- 
signee; Miller  &  Lux  v.  Rickey,  127  Fed.  580,  holding  suit  to  enjoin 
defendant  from  diverting,  in  California,  waters  flowing  down  river  hav- 
ing source  in  that  State  and  flowing  through  Nevada,  where  complain- 
ant's lands  are  situated,  is  transitory,  so  that  Nevada  court  acquiring 
jurisdiction  of  defendant's  person  may  try  same;  Deck  v.  Whitman, 
96  Fed.  888,  Federal  courts,  .in  sales  on  foreclosure,  are  not  restricted 
by  maxim  that  equity  acts  only  in  personam;  Philadelphia  Co.  v.  Dick- 
inson, 33  App.  D.  C.  349,  dismissing  suit  against  Secretary  df  War  to 
remove  cloud  from  title  to  submerged  land  in  navigable  river  created 
by  harbor  lines  established  by  authority  of  Congress;  Fall  v.  Fall,  75 
Neb.  114,  106  N.  W.  415,  holding  decree  of  Washington  court  in  divorce 
proceeding  setting  apart  land  to  wife  is  enforceable  in  Nebraska  court; 
dissenting  opinion  in  Fall  v.  Fall,  75  Neb.  152,  113  N.  W.  187,  majority 
refusing  to  enforce  decree  of  Washington  court  in  divorce  proceeding 
setting  aside  land  in  Nebraska  to  wife  in  suit  in  Nebraska  to  quiet 
title  to  land. 
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Distinguished  in  Kerns  v.  McAulay,  8  Idaho,  565,  69  Pac.  540,  where 
property  of  nonresident  attached  within  the  State, -service  by  publica- 
tion warrants  personal  judgment  against  property  attached;  Fall  v. 
Fall,  75  Neb.  128,  113  N.  W.  178,  holding  in  suit  to  quiet  title  that 
decree  in  divorce  proceeding  in  Washington  setting  apart  land  to  wife 
operates  in  personam  only  is  not  enforceable  in  Nebraska  court. 

Judgment  In  action  against  grantor,  subsequent  to  grant,  does  not  Mad 
grantee. 

Approved  in  Souffront  v.  La  Compagnie  Des  Suereries,  217  U.  S.  486, 
54  L.  Ed.  851,  30  Sup.  Ct.  608,  judgment  of  Porto  Rican  courts  in  favor 
of  vendors  of  real  property  in  action  brought  after  parting  with  title 
for  benefit  of  vendees  to  make  effective  proceedings  in  French  tribunals 
by  annulling  contract  of  sale  and  mortgage  operates  as  res  judicata 
in  favor  of  vendees ;  Doctor  Jack  Pot  Min.  Co.  v.  Marsh,  216  Fed.  263, 
judgment  that  plaintiff  is  owner  and  entitled  to  possession  of  vein  or 
lode  of  ore  is  not  conclusive  as  against  lessees  of  defendant,  who  entered 
prior  to  .such  judgment ;  Rowe  v.  Hill,  215  Fed.  521,  132  C.  C.  A.  30, 
grantees  in  deed  to  land  in  Kentucky  are  not  bound  by  decree  in  suit 
to  quiet  title  brought  against  grantor  after  delivery  of  deed  to  grantee, 
but  before  deed  was  recorded,  where  insufficient  warning  order  was  made, 
and  no  service  of  summons  was  made  until  after  deed  was  recorded; 
Lynch  v.  Burt,  132  Fed.  428,  67  C.  C.  A.  305,  where  grantor  makes 
fraudulent  conveyance,  subsequent  judgment  not  conclusive  against 
grantee  not  made  party  to  suit ;  Schuler  v.  Ford,  10  Idaho,  746,  747, 109 
Am.  St.  Rep.  233,  80  Pac.  220,  221,  party  in  possession  of  land  under 
contract  of  sale  not  bound  by  judgment  in  action  commenced  subse- 
quent to  contract;  De  Watteville  v.  Sims,  44  Okl.  714,  146  Pac.  226, 
judgment  disallowing  claim  in  bankruptcy  as  void  for  usury  is  available 
as  defense  of  res  judicata  to  purchasers  from  mortagor  prior  to  such 
judgment;  Kimberly-Clark  Co.  v.  Patten  Paper  Co.,  153  Wis.  86,  140 
N.  W.  1072,  judgment  against  owner  of  land  with  appurtenant  water 
right  is  not  conclusive  upon  purchaser  from  land  owner  prior  to  litiga- 
tion, who  was  not  party  thereto;  Deck  v.  Whitman,  96  Fed.  887, 
arguendo. 

Distinguished  in  Warren  Featherbone  Co.  v.  De  Camp,  154  Fed.  200, 
exclusive  sales  agent  for  article  infringing  patent,  who  became  agent 
pending  suit  for  infringement,  is  in  privity  with  suit,  and  decree  de- 
claring patent  void  is  bar  to  suit  against  him  for  infringement. 

Process  cannot  reach  beyond  State  where  it  is  Issued,  to  bring  parties 
into  that  State. 

Approved  in  Cella  Commission  Co.  v.  Bohlinger,  147  Fed.  422, 8  L.&  A. 
(N,  S.)  537,  78  C.  C.  A.  467,  court  does  not  acquire  jurisdiction  of 
foreign  corporation  by  service  of  summons  on  State  auditor  under  Kir- 
by's  Dig.,  §  835 ;  Aikmann  v.  Sanderson  &  Porter,  122  La.  267,  47  South. 
601,  in  action  for  damages,  members  of  partnership,  who  are  residents 
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of  another  State,  cannot  be  brought  into  court  by  citation  delivered  at 
domicile  of  firm;  West  v.  Lahmer,  115  La.  225,  38  South.  973,  fact  that 
in  action  against  two  parties  residing  out  of  territorial  jurisdiction  of 
court  of  first  instance,  jurisdiction  acquired  as  to  one  does  not  authorize 
bringing  other  into  court  by  appointment  and  citation  of  curator  ad  hoc. 

Whether  jurisdiction  to  suit  to  quiet  title  or  remove  cloud  on  title 
of  land  within  territorial  jurisdiction  may  rest  upon  constructive 
service  of  nonresident.    Note,  29  L.  R.  A.  (N.  S)  629. 

169  U.  S.  249-256,  42  L.  Ed.  735,  18  Sup.  Ok   358,  UNITED  STATES  V. 
LOUISVUiE. 

Act  of  1890,  requiring  investigation  of  Louisville  claims  for  remission 
of  taxes,  and  act  of  1891  authorizing  payment,  bound  Treasury  Department. 

Approved  in  Thacher  v.  United  States,  149  Fed.  903,  Rev.  Stats., 
§  3228,  does  not  limit  time  for  presenting  claim  for  refunding  legacy 
tax  under  Comp.  Stats.  Supp.  1905,  p.  449;  Logan  Co.  v.  United  States, 
169  U.  S.  256,  260,  42  L.  Ed.  737,  739,  18  Sup.  Ct  361,  362,  arguendo. 

Distinguished  in  Buchanan  v.  Patterson,  190  U.  S.  366,  47  L.  Ed.  1098, 
23  Sup.  Ct.  769,  holding  appropriation  of  March  3,  1899,  in  accordance 
with  report  of  Court  of  Land  Claims  on  certain  French  spoliation  claims 
to  administratrix,  representing  certain  firm  and  similar  appropriation, 
same  person  as  administratrix  of  estate  of  surviving  partner  in  firm, 
intended  appropriation  to  next  of  kin  of  those  composing  firm  at  time 
of  seizure  only;  Buchanan  v.  Patterson,  94  Md.  544,  51  Atl.  171,  holding 
where  plaintiff  sued  in  own  right,  as  administratrix  of  father's  estate, 
and  as  administratrix  de  bonis  non  of  grandfather,  she  could  appeal 
from  decree  in  any  or  either  capacity. 

Refund  by  or  recovery  from  United  States  of  internal  revenue  tax. 
Note,  Ann,  Gas.  1916A,  291,  315. 

169  U.  S.    256-263,  42  I*.  Ed.  737,  18  Sup.  Ct.  361,  LOGAN  CO.  V.  UNITED 
STATES. 

Payment  of  tax  on  undistributed  surplus,  under  act  of  1864,  does  not 
Include  later  dividend. 

Approved  in  Maryland  Steel  Co.  v.  United  States,  235  U.  S.  459,  59 
L.  Ed.  316,  35  Sup.  Ct.  190,  holding  oral  agreement  of  quartermaster- 
general  was  within  scope  of  his  authority  and  amounted  to  modification 
of  contract  for  construction  of  dredge. 

Accord  and  satisfaction.    Note,  100  Am.  St.  Rep.  408. 

Taxable  personal  income  under  income  tax  statute.  Note,  Ann. 
Cas.  191SC,  1008. 

Refund  by  or  recovery  from  United  States  of  Internal  Revenue  tax. 
Note,  Ann.  Oas.  1916A,  315. 
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169  XT.  S.  264-284,  42  I*  Ed.  740,  18  Sup.  Ct.  340,  THOMAS  T.  OAT. 

Treaty  may  be  superseded  by  later  act  of  Congress;  e.  g^  act  creating' 

Oklahoma  Territory,  including  Indian  lands. 

Approved  in  Choate  v.  Trapp,  224  U.  S.  671,  56  L.  Ed.  944,  32  Sup. 
Ct.  565,  tax  exemption  in  patents  for  Indian  allotments  under  Curtis 
Act  of  1898  gave  property  right  to  allottees  and  was  binding  on  State 
of  Oklahoma;  Lone  Wolf  v.  Hitchcock,  187  U.  S.  566,  47  L.  Ed.  306, 
23  Sup.  Ct.  221,  holding  Comanche  Indian  treaty  of  1867  did  not  pre- 
clude enactment  of  act  of  June  6,  1900,  providing  for  allotment  to 
Indians  in  severalty  out  of  lands  held  in  common,  and  purporting  to 
give  consideration  for  surplus  of  unallotted  lands;  Stephens  v.  Cherokee 
Nation,  174  U.  S.  484,  43  L.  Ed.  1055,  19  Sup.  Ct.  736,  act  of  Congress 
may  supersede  treaty;  United  States  v.  Torrey  Cedar  Co.,  154  Fed. 
266,  under  Stockbridge  and  Munsee  treaty  of  1856,  and  Wisconsin  stat- 
ute of  1871,  allottee  in  possession  of  land  has  equitable  title  with  same 
rights  as  if  estate  were  fee  simple,  and  is  not  liable  for  waste  for  cut- 
ting timber  therefrom  for  sale  in  absence  of  statutory  inhibition;  Mc- 
Bride  v.  Farrington,  131  Fed.  801,  Act  Cong.  June  28,  1898,  c.  517,  §  13, 
setting  aside  certain  mineral  lands,  authorizes  leasing  of  such  lands 
allotted  to  Indians ;  Dukes  v.  McKenna,  4  Ind.  Ter.  165,  69  S.  W.  835, 
upholding  act  of  Congress  of  1901  making  certain  sections  of  Mans- 
field's Digest  of  Arkansas  statutes,  authorizing  County  Courts  to  grant 
certain  toll-bridge  privileges  applicable  to  Indian  Territory;  Ansley  v. 
Ainsworth,  4  Ind.  Ter.  325,  69  S.  W.  890,  provision  of  Choctaw  Constitu- 
tion of  1859  giving  exclusive  right  to  citizen  finding  coal  mine  was  super- 
seded by  Atoka  Agreement  of  1898,  providing  that  coal  lands  should  be 
common  property  of  Choctaw  and  Chickasaw  tribes;  Tuttle  v.  Moore,  3 
Ind.  Ter.  722,  64  S.  W.  589,  upholding  act  of  Congress  of  1898,  pro- 
viding for  appointment  of  commissioners  to  lay  out  town  sites  in  Indian 
Territory  and  sell  lots,  paying  proceeds  to  Indians ;  Ainsworth  v.  Munos- 
kong  Hunting  etc.  Club,  159  Mich.  69,  123  N.  W.  804,  act  of  Congress 
of  1896  relating  to  anchorage  of  vessels  in  St.  Mary's  River  did  not 
take  all  waters  on  American  side  of  boundary  out  of  provisions  of 
treaty,  by  which  such  waters  were  found  to  be  part  of  Lake  Huron,  nor 
change  character  of  water  from  lake  to  river,  term  being  used  for  con- 
venience; Williams  v.  Johnson,  32  Okl.  256,  122  Pac.  488,  act  of  Con- 
gress of  1904  removing  restrictions  on  alienation  of  Indian  allotted  lands, 
repeals  act  of  Congress  of  1902,  in  effect  treaty  with  Choctaw  and  Chicka- 
saw Nations,  providing  land  should  be  inalienable  except  as  provided 
in  section  16,  in  so  far  as  two  acts  are  in  conflict;  Oleason  v.  Wood, 
28  Okl.  507,  114  Pac.  705,  under  act  of  Congress  of  1908,  removing 
restrictions  from  lands  of  Indian  allottees,  lands  are  subject  to  taxation 
by  State;  Godfrey  v..  Iowa  Land  etc.  Co.,  21  Okl.  314,  95  Pac.  800,  citizen 
of  Seminole  Nation  having  certificate  of  allotment  may,  after  removal 
of  restrictions  on  alienation  by  act  of  Congress  of  1904,  execute  deed 
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of  conveyance  before  issuance  of  patent  to  that  Dart  of  allotment  not 
designated  as  homestead. 

Tax  on  cattle  of  lessees  of  Indians  is  too  remote  to  be  deemed  tax  on 
Indian  lands  or  privileges. 

Approved  in  Montana  Catholic  Missions  v.  Missoula  Co.,  200  U.  S.  129, 
50  L.  Ed.  403,  26  Sup.  Ct.  197,  cattle  belonging  to  Jesuit  society  subject  to 
taxation,  though  reservation  Indians  have  entire  beneficial  use;  Cosier  v. 
McMillan,  22  Mont.  489,  56  Pac.  966,  fact  that  Indian  post-trader  is 
licensed  by  government  does  not  exempt  his  stock  from  State  taxation; 
Noble  v.  Amoretti,  11  Wyo.  249,  250,  253,  71  Pac.  880,  882,  State  tax 
on  stock  of  licensed  Indian  trader  on  reservation  valid. 

Distinguished  in  Choctaw  etc.  R.  R.  Co.  v.  Harrison,  235  U.  S.  298, 
59  L.  Ed.  237,  35  Sup.  Ct.  27,  act  of  Oklahoma  of  1908  levying  gross 
revenue  tax  on  persons  or  corporations  engaged  in  coal  mining  is  priv- 
ilege tax  and  is  invalid  as  applied  to  lessees  of  Indian  coal  lands ;  Mis- 
souri etc.  Ry.  Co.  v.  Meyer,  204  Fed.  146,  tax  imposed  by  Oklahoma  act 
of  1908  on  gross  receipts  of  total  production  of  coal  is  tax  on  business 
of  mining  and  as  applied  to  lessees  of  Indian  coal  lands  is  invalid. 

Oklahoma  act  taxing  cattle  owned  by  Indians'  lessees  does  not  contra- 
vene commerce  power. 

Approved  in  Missouri  etc.  Ry.  Co.,  v.  Meyer,  204  Fed.  144,  act  of 
Oklahoma  of  1908  levying  tax  on  gross  receipts  of  production  of  coal 
as  applied  to  coal  mined  by  railroad  and  used  in  operation  of  interstate 
trains  is  not  invalid  as  burden  on  interstate  commerce. 

Oklahoma  act  providing. for  taxation  of  cattle  grazed  in  unorganized 
county,  in  organized  county,  upheld. 

Approved  in  Wagoner  v.  Evans,  170  U.  S.  592,  42  L.  Ed.  1156,  18  Sup. 
Ct.  732,  and  Gay  v.  Thomas,  7  Okl.  186,  54  Pac.  445,  both  following 
rule;  Gromer  v.  Standard  Dredging  Co.,  224  U.  S.  369,  372,  56  L.  Ed. 
805,  806,  32  Sup.  Ct.  499,  upholding  tax  levied  by  Porto  Rico  on  boats 
and  machinery  engaged  in  carrying  out  dredging  contract  with  United 
States  government;  Foster  v.  Pryor,  189  U.  S.  329,  47  L.  Ed.  837,  23 
Sup.  Ct.  551,  upholding  Oklahoma  Sess.  Laws  1899,  p.  216,  providing 
that  only  taxes  for  territorial  and  court  funds  shall  be  assessed  or 
collected  in  any  unorganized  county  or  district  attached  to  any  county 
for  judicial  purposes;  Territory  v.  Delinquent  Taxpayers,  12  N.  M.  145, 
76  Pac.  309,  lands  of  Pueblo  Indians  in  New  Mexico  are  taxable  although 
Indians  are  deprived  of  elective  franchise;  Rice  v.  Hammonds,  19  Okl. 
421,  14  Ann.  Oas.  963,  91  Pac.  699,  upholding  tax  on  personal  property 
belonging  to  individuals  on  Fort  Sill  military  reservation;  Pryor  v. 
Bryan,  11  Okl.  359,  362,  66  Pac.  349,  350,  upholding  Session  Laws  1895, 
art.  6,  c.  43,  providing  for  taxation  of  property  on  reservation;  Russell 
v.  Green,  10  Okl.  342,  62  Pac.  818,  where  between  March  1st  and 
September  1st  cattle  brought  into  reservation  for  grazing,  they  are  tax- 
able in  county  to  which  it  is  attached. 
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Right  of  State  or  territory  to  tax  personalty  on  government  reser- 
vation.   Note,  14  Ann.  Oaa.  964. 

Oklahoma  act  providing  for  assessment  of  cattle  at  different  time  does 
not  violate  uniformity  role. 

Approved  in  Wagoner  v.  Evans,  170  U.  S.  590,  42  L.  Ed.  1155,  18  Sup. 
Ct.  731,  following  rule. 

Legislature  determines  all  questions  of  policy  In  ordering  and  appor- 
tioning taxes. 

Approved  in  Wagoner  v.  Evans,  170  U.  S.  591,  42  L.  Ed.  1156,  18 
Sup.  Ct.  731,  following  rule ;  Union  Refrigerator  Transit  Co.  v.  Kentucky, 
199  U.  S.  204,  50  L.  Ed.  153,  26  Sup.  Ct.  36,  tax  on  personal  property 
of  Kentucky  corporation  permanently  located  in  another  State  valid; 
Foster  v.  Pryor,  189  U.  S.  333,  47  L.  Ed.  838,  23  Sup.  Ct.  552,  upholding 
Oklahoma  Seas.  Laws  1899,  p.  216,  providing  that  only  taxes  for  ter- 
ritorial and  court  funds  shall  be  assessed,  levied  or  collected  in  any  unor- 
ganized county  or  district  attached  to  any  county  for  judicial  purposes ; 
Florida  etc.  R.  R.  Co.  v.  Reynolds,  183  U.  S.  479,  46  L.  Ed.  287,  22  Sup. 
Ct.  180,  upholding  Florida  statute,  providing  mode  of  collecting  taxes 
on  railroads  which  had  escaped  taxation  on  certain  specified  years; 
Kersey  v.  Terre  Haute,  161  Ind.  474,  68  N.  E.  1029,  city  tax  on  vehicles 
using  city  streets  except  street-cars,  automobiles  and  vehicles  of  non- 
residents valid;  State  ex  rel.  Louisiana  Imp.  Co.  v.  Board  of  Assessors, 
111  La.  .1004,  36  South.  99,  debt  due  by  municipal  political  corporation 
to  individuals  are  not  taxable;  State  v.  Cudahy  Packing  Co.,  103  Minn* 
427,  115  N.  W.  1040,  taxpayers  having  right  to  appear  before  board  of 
equalization  at  definitely  stated  times  and  given  opportunity  to  appear 
in  court  were  not  denied  hearing;  Hagerman  v.  Territory,  11  N.  M.  160, 
66  Pac.  526,  general  statute  of  limitations  of  New  Mexico  cannot  defeat 
action  brought  by  the  territory  to  recover  delinquent  taxes ;  In  re  Indian 
Territory  Illuminating  Oil  Co.,  43  Okl.  311,  142  Pac.  999,  upholding 
tax  on  foreign  corporation  leasing  oil  and  gas  lands  in  Oklahoma;  Boyd 
v.  Wiggins,  7  Okl.  88,  54  Pac.  412,  upholding  act  of  March  8,  1895, 
regulating  taxation  of  transient  property;  Kettle  v.  Dallas,  35  Tex.  Civ. 
638,  80  S.  W.  877,  act  creating  and  providing  for  assessment  of  improve- 
ment districts  including  real  estate  benefited  by  local  improvements 
valid. 

169  U.  S.  284-294,  42  I*.  Ed.  748,  18  Sup.  Ct.  323,  BAKER  V.  GRICE. 

Circuit  Court  may  issue  habeas  corpus  where  it  is  alleged  that  person 
is  held  under  unconstitutional  statute. 

Approved  in  Ohio  v.  Thomas,  173  U.  S.  284,  43  L.  Ed.  701,  19  Sup.  Ct. 
456,  habeas  corpus  is  proper  proceeding  where  manager  of  Federal 
soldiers'  home  was  sentenced  under  State  food  laws;  Lim  Jew  v.  United 
States,  196  Fed.  742,  116  C.  C.  A.  364,  under  act  of  1903  providing  thai 
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decision  of  immigration  officers  excluding  alien  is  final,  decision  admit- 
ting alien  on  theory  that  he  is  native  and  entitled  to  re-enter  is  not  res 
judicata  as  against  action  of  board  to  deport  him,  within  three  years 
after  entry,  as  being  unlawfully  within  country. 

Determination  on  habeas  corpus  of  constitutionality  of  statute  or 
ordinance  under  which  petitioner  is  held.    Note,  3  Ann.  Oas.  581. 

Federal  court  will  not  discharge  State  court's  prisoner  by  habeas  corpus 
unless  facts  are  exceptional. 

Approved  in  Moss  v.  Glenn,  189  U.  S.  506,  47  L.  Ed.  921,  23  Sup.  Ct. 
851,  Stevens  v.  Ohio,  179  U.  S.  680,  45  L.  Ed.  384,  21  Sup.  Ct.  917,  and 
Dreyer  v.  Pease,  176  U.  S.  681,  44  L.  Ed.  637,  20  Sup.  Ct.  1025,  all  re- 
affirming rule;  McMicking  v.  Schields,  238  U.  S.  107,  59  L.  Ed.  1223,  35 
Sup.  Ct.  665,  denying  habeas  corpus  to  review  alleged  error  in  constru- 
ing order  of  April  23,  1900,  amending  Philippine  Code;  Frank  v.  Man- 
gum,  237  U.  S.  326,  328,  329,  59  L.  Ed.  979,  980,  981,  35  Sup.  Ct.  582, 
denying  habeas  corpus  to  release  prisoner  absent  from  State  court  when 
verdict  was  rendered;  Ex  parte  Young,  209  U.  S.  168,  14  Ann.  Gas.  764, 
13  L.  R.  A.  (N.  S.)  932,  52  L.  Ed.  732,  28  Sup.  Ct.  441,  denying  habeas 
corpus  to  release  attorney  general  of  Minnesota  committed  for  contempt 
in  refusing  to  comply  with  order  of  Federal  court  enjoining  enforcement 
of  State  rate  statute;  Re  Lincoln,  202  U.  S.  181,  50  L.  Ed.  986,  26  Sup. 
Ct.  602,  refusing  to  discharge  on  habeas  corpus  prisoner  convicted  in 
District  Court  of  bringing  intoxicants  into  Indian  country;  United 
States  v.  Lewis,  200  U.  S.  6,  50  L.  Ed.  345,  26  Sup.  Ct.  229,  and  United 
States  v.  Lewis,  129  Fed.  826,  both  holding  habeas  corpus  denied  by 
Federal  Court  to  soldiers  charged  with  homicide  where  evidence  con- 
flicting as  to  whether  act  done  in  discharge  of  duty;  United  States  v. 
Sing  Tuck,  194  U.  S.  168,  48  L.  Ed.  921,  24  Sup.  Ct.  621,  habeas  corpus 
denied  Chinese  alleging  citizenship  when  excluded  from  United  States, 
where  decision  of  Secretary  of  Commerce;  Stori  v.  Massachusetts,  183 
U.  S.  141,  46  L.  Ed.  124,  22  Sup.  Ct.  73,  holding  Federal  court  cannot 
issue  habeas  corpus  where  alien  held  by  warden  of  State  prison  awaiting 
execution  under  State  judgment;  Minnesota  v.  Brundage,  180  U.  S.  502, 
45  L.  Ed.  641,  21  Sup.  Ct.  456,  holding  habeas  corpus  from  Federal 
court  will  not  issue  when  applicant  imprisoned  for  violation  of  Min- 
nesota Dairy  Act;  Tinsley  v.  Anderson,  171  U.  S.  105,  43  L.  Ed.  96,  18 
Sup.  Ct.  807,  Fitts  v.  McGhee,  172  U.  S.  532,  533,  43  L.  Ed.  542,  543,  19 
Sup.  Ct.  275,  276,  and  Markuson  v.  Boucher,  175  U.  S.  186,  44  L.  Ed.  125, 
20  Sup.  Ct.  76,  77,  State  court  judgments  in  criminal  cases  should  not 
be  reviewed  by  habeas  corpus,  but  by  error;  Ex  parte  Bartlett,  197  Fed. 
100,  101,  denying  release  on  habeas  corpus  of  person  arrested  for  violating 
Wisconsin  usury  laws  alleged  unconstitutional,  where  petitioner  improp- 
erly assumes  that  trial  will  result  in  conviction  and  sentence  of  imprison- 
ment; Ex  parte  Bass,  192  Fed.  425,  Federal  Circuit  Court  will  not  deter- 
XVII— *0 
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mine  validity  as  applied  to  interstate  commerce  of  State  statute  requiring 
sale  agents  to  procure  license  in  habeas  corpus  proceeding  to  secure  release 
of  agent  charged  with  violating  statute,  pending  appeal  to  Federal  Su- 
preme Court  from  decision  of  State  court ;  Kroschel  v.  Munkers,  179  Fed. 
964,  965,  denying  habeas  corpus  to  release  person  convicted  in  State  court 
of  selling  nonintoxicants  in  violation  of  ordinance  and  who  failed  to  avail 
himself  of  right  of  appeal  to  State  Circuit  Court ;  Ex  parte  Crowder,  171 
Fed.  251,  denying  habeas  corpus  to  release  person  accused  of  violating 
statute  of  Washington  requiring  peddlers  to  procure  license;  Pundt  v. 
Pendleton,  167  Fed.  1008,  releasing  on  habeas  corpus  teamster  of  quarter- 
master's department  of  army,  where  imprisonment  violates  Federal  Con- 
stitution and  laws  and  prevents  performance  of  his  duties;  Ex  parte 
Roach,  166  Fed.  346,  denying  release  on  habeas  corpus  of  person  charged 
in  State  court  with  breaking  into  and  entering  private  office  and  stealing 
money  and  other  property,  where  indictment  does  not  indicate  property 
was  that  of  Federal  government  and  petition  shows  no  emergency  for 
issuance  of  writ;  Ex  parte  Collins,  154  Fed.  985,  987,  denying  habeas 
corpus  to  discharge  person  challenging  State  court's  jurisdiction  to  try 
him  for  other  offense  than  that  for  which  he  was  extradited;  Ex  parte 
Collins,  149  Fed.  576,  Federal  court  will  not  discharge  by  habeas  corpus 
prisoner  held  for  different  offense  than  one  extradited  for;  In  re  Dowd. 
133  Fed.  753,  755,  Federal  court  will  not  discharge  by  habeas  corpus 
prisoner  held  for  violating  injunction  issued  by  State  court ;  In  re  Wy- 
man,  132  Fed.  708,  habeas  corpus  denied  by  Federal  court  where  peti- 
tioner held  on  charge  of  violating  State  election  law ;  In  re  Matthews,  122 
Fed.  254,  refusing  Federal  habeas  corpus  when  petitioner  indicted  in 
State  court  for  killing  army  deserter  while  trying  to  escape  arrest; 
Ex  parte  Rearick,  118  Fed.  931,  holding  Federal  court  will  not,  on 
habeas  corpus,  release,  pending  State  appeal,  agent  of  foreign  corpora- 
tion arrested  for  violating  municipal  ordinance  licensing  canvassers,  on 
ground  that  ordinance  was  regulation  of  interstate  commerce  as  to  him. 

Federal  court  will  not  discharge,  by  habeas  corpus,  State  court  prisoner 
on  bail  and  not  demanding  trlaL 

Approved  in  Davis  v.  Burke,  179  U.  S.  402,  45  L.  Ed.  251,  21  Sup. 
Ct.  211,  holding  one  convicted  of  murder  in  State  court  must,  before 
applying  to  Federal  court  for  habeas  corpus,  exhaust  remedy  in  State 
court  by  setting  up  Federal  question  on  appeal  to  Supreme  Court  or  by 
appealing  to  State  court  for  habeas  corpus;  Sibray  v.  United  States, 
185  Fed.  404,  107  C.  C.  A.  483,  proceeding  in  habeas  corpus  will  not 
lie  to  release  alien  arrested  for  deportation  who  is  at  large  on  bail; 
In  re  Murphy,  87  Fed.  553,  denying  writ  where  petitioner  delayed  two 
years,  and  right  of  appeal  was  not  barred. 

Habeas  corpus  in  case  of  bail,  parole  or  voluntary  surrender.   Note, 
35  L.  R.  A.  (N.  8.)  886. 
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Omission  of  State  court  to  decide  constitutional  question*  will  not  war- 
rant such  discharge. 

Distinguished  in  Dreyer  v.  Pease,  88  Fed.  979,  when  constitutionality 
lias  already  been  sustained  by  State  court,  prisoner  detained  thereunder 
may  test  validity  under  Federal  Constitution  by  habeas  corpus. 

Constitutionality  of  statutes  designed  to  prevent  monopolies  and 
trusts.    Note,  6  Ann.  Gas.  846,  848.    , 

160  17.  &  291,  42  I*.  Ed.  751,  18  Sup.  Ot.  928,  BAKER  y.  AUSTIN;  BAKER 
v.  HAWKINS;  BAKES  v.  FXNU3Y, 

Not  cited. 

169  17.  8.  295-311,  42  I*  Ed.  752,  18  Sup.  Ot.  347,  WTLUS  v.  EASTERN 
TRUST  ETC.  CO. 

Mortgagee,  entitled  to  possession  after  condition  broken,  cannot  have 
summary  process  under  section  684,  Revised  Statutes  of  District  of  Columbia. 

Approved  in  Berwind- White  Coal  Min.  Co.  v.  Metropolitan  S.  S.  Co., 
J  83  Fed.  255,  holders  of  receivers'  certificates  were  entitled  to  priority 
of  payment  from  net  earnings  over  deficient  judgment  for  mortgage 
debt,  where  mortgage  gave  no  lien  on  income  of  property;  American  Ice 
Co.  v.  Eastern  Trust  etc.  Co.,  17  App.  D.  C.  423,  affirming:  decree  in 
foreclosure  proceedings  directing  sale  of  wharf  property,  title  to  which 
was  in  United  States;  Eastern  Trust  etc.  Co.  v.  American  Ice  Co.,  14 
App.  D.  C.  326,  327,  329,  where  assignee  of  mortgagor  insures  property 
for  benefit  of  all  creditors  and  pays  premiums  with  assets  of  assignor, 
court  of  equity  will  apply  insurance  money  for  benefit  of  mortgage  cred- 
itors. 

Congress,  In  adopting  State  statute,  Is  deemed  to  adopt  prior  construc- 
tion thereof. 

Approved  in  Capital  Traction  Co.  v.  Hof,  174  U.  S.  36,  43  L.  Ed.  886, 
19  Sup.  Ct.  694,  following  rule;  Love  v.  Pavlovich,  222  Fed.  846,  138 
C.  C.  A.  268,  construing  act  of  1900,  adopting  code  for  Alaska,  and  hold- 
ing attachment  is  discharged,  where  court  makes  no  order"  adjudging 
property  shall  be  sold  to  satisfy  judgment,  but  merely  renders  personal 
judgment  against  defendant;  Robinson  v.  Long  Gas  Co.,  221  Fed.  401, 
136  C.  C.  A.  642,  construing  act  of  1890  adopted  for  Indian  Territory 
from  laws  of  Arkansas  relating  to  estates  of  minors  and  holding  lease 
by  guardian,  not  approved  by  court,  was  void;  Jennings  v.  Alaska  etc. 
Min.  Co.,  170  Fed.  149,  96  C.  C.  A.  388,  construing  provision  of  Alaska 
code  taken  from  Oregon  code  and  holding  damages  recoverable  for 
wrongful  death,  in  absence  of  wife  or  children,  is  value  of  decedent's  life 
measured  by  earning  capacity,  thriftiness  and  probable  length  of  life; 
Blair  v.  Herold,  150  Fed.  203,  Comp.  Stats.  1901,  p.  2286,  providing 
for  tax  on  property  passing  after  death  does  not  include  transfer  for 
consideration;  Peterman  v.  Northern  Pac.  Ry.  Co.,  105  Fed.  336,  holding 
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under  Rev.  Stats.  Idaho  1887,  §  4100,  mother  who  is  sole  heir  of  un- 
married adult  son  may  sue  in  own  name  for  damages  for  his  wrong- 
ful death;  Steil  v.  Dessmore,  3  Alaska,  395,  construing  code  provision 
relating  to  forcible  entry  and  detainer  borrowed  from  Oregon  and  hold- 
ing entry  was  not  forcible,  and  remedy  was  in  ejectment ;  Crawford  v. 
Burke,  201  111.  590,  66  N.  E.  836,  holding  words  "while  acting  as  an 
officer"  in  Bankruptcy  Actf  §  17,  providing  that  bankruptcy  discharge 
shall  release  bankrupt's  provable  debts  except  such  as  created  by  fraud 
or  embezzlement  while  acting  as  an  officer,  refer  to  word  "defalcation" 
and  not  to  words  "fraud"  or  "embezzlement";  Sulzer-Vogt  Mach.  Co. 
v.  Rushville  Water  Co.,  160  Ind.  208,  65  N.  E.  585,  holding  Acts  1889,  p. 
257,  making  certain  claims  against  debtors  in  failing  circumstances  liens 
without  filing  notice  refers  to  claims  for  wages  of  laborers  employed  in 
shops,  mills,  etc.,  only;  Gray  v.  Western  Union  Tel.  Co.,  85  Mo.  App. 
130,  holding  War  Revenue  Act  of  1898  requires  maker  and  sender  of 
telegram  to  affix  revenue  stamp;  National  Live  Stock  Commission  Co.  v. 
Taliaferro,  20  Okl.  184,  93  Pac.  986,  construing  Arkansas  statute 
relating  to  mortgages  put  in  force  in  Indian  Territory  and  holding  action 
of  conversion  will  not  lie  in  favor  of  mortgagee  against  purchaser  of 
mortgaged  property,  where  mortgage  is  filed  but  not  recorded  and  action 
is  not  brought  within  one  year  of  filing. 

Mortgagee  must,  after  breach  of  condition,  resort    to  ejectment  for 
foreclosure. 

Approved  in  Green  v.  Mclntire,  42  App.  D.  C.  254,  remedy  of  forcible 
entry  and  detainer  provided  by  code  as  substitute  for  ejectment  may  be 
invoked  by  person  claiming  through  sale  under  trust  deed,  subsequent  to 
adoption  of  code,  although  trust  deed  was  due  before  adoption  of  code; 
Brown  v.  Slater,  23  App.  D.  C.  57,  holding  in  proceeding  before  justice 
of  peace  for  unlawful  detainer  of  real  estate  under  provision  of  code 
that  Supreme  Court  of  district  has  not  concurrent  jurisdiction  and  deny- 
ing removal. 

Unlawful  detainer.    Note,  120  Am.  St  Rep.  35,  36. 

169  U.  S.  311-316,  42  L.  Ed.  759,  18  Sup.  Ot.  335,  RICHMOND  ETC.  B.  & 
CO.  v.  B.  A.  PATTERSON  TOBACCO  CO. 

Act  declaring  liability  of  carrier,  accepting  fox  shipment  beyond  its 
lines,  is  not  commerce  regulation. 

Approved  in  Adams  Express  Co.  v.  Croninger,  226  U.  S.  500,  44 
L.  B.  A.  (N.  S.)  257,  57  L.  Ed.  318,  33  Sup.  Ct.  148,  provision  of  Car- 
mack  Amendment  of  1906  does  not  prevent  interstate  carrier  from  limit- 
ing amount  recoverable  by  shipper  to  agreed  value  in  consideration  of 
lower  rate;  Missouri  Pacific  Ry.  Co.  v.  Larabee  Flour  Mills  Co.,  211  U.S. 
623,  53  I*.  Ed.  361,  29  Sup.  Ct.  214,  in  absence  of  congressional  action. 
State  may,  by  mandamus,  compel  interstate  railroad  to  provide  equal 
local  switching  service  to  shippers;  Cleveland  pte.  Ry.  Co.  v.  Illinois, 
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177  U.  S.  517,  44  L.  Ed.  870,  20  Sup.  Ct.  723,  holding  void  New  York 
law  compelling'  all  passenger  trains  to  stop  at  county  seats  as  applied  to 
through  interstate  train,  where  sufficient  local  trains  provided;  Missouri 
etc.  Ry.  Co.  v.  Haber,  169  U.  S.  627,  42  L.  Ed.  883,  18  Sup.  Ct.  493, 
upholding  Kansas  act  prohibiting  importation  of  diseased  cattle;  Lake 
Shore  etc.  Ry.  Co.  v*  Ohio,  173  U.  S.  296,  43  L.  Ed.  706,  19  Sup.  Ct. 
469,  sustaining  Ohio  act  requiring  trains  to  stop  at  stations  (see  dis- 
senting opinion  in  173  IT.  S.  324,  43  L.  Ed.  716,  19  Sup.  Ct.  480) ;  Mis- 
souri etc.  Ry.  Co.-v.  McCann,  174  U.  S.  587,  43  L.  Ed  1097,  19  Sup.  Ct. 
758,  following  rule  (see  dissenting  opinion  in  174  U.  S.  588,  43  L.  Ed. 
1097,  19  Sup.  Ct.  759) ;  Shepard  v.  Northern  Pac.  Ry.  Co.,  184  Fed.  771, 
Minnesota  rate  statute  creating  discriminations  between  localities  within 
State  and  those  in  adjoining  States  is  void ;  Erie  R.  Co.  v.  Pond  Creek 
Mill  etc.  Co.,  162  Fed.  879,  89  C.  C.  A.  568,  contract  for  through  ship- 
ment of  flour  from  Oklahoma  to  New  York  is  subject  to  Oklahoma  law 
to  extent  that  law  is  not  regulation  of  interstate  commerce;  Southern 
Flour  etc.  Co.  v.  Northern  Pac.  Ry.  Co.,  127  Ga.  633,  119  Am.  St.  Rep. 
356,  9  Ann.  Gas.  437,  9  L  R.  A.  (N.  S.)  853,  56  S.  E.  745,  holding  car 
in  interstate  commerce  not  exempt  from  attachment  by  garnishment,  not 
interrupting  discharge  of  freight,  on  ground  of  interference  with  inter- 
state commerce;  Central  Ry.  Co.  v.  Murphy,  116  Ga.  870,  43  S.  E.  268, 
upholding  Civ.  Code,  §§2317,  2318,  making  it  duty  of  initial  or  con- 
necting carrier  on  application  to  inform  shipper  as  to  circumstances  of 
loss  of  goods  shipped;  Vandalia  R.  Co.  v.  Railroad  Com.,  182  Ind.  390, 
101  N.  E.  87,  upholding  act  of  1909  authorizing  railroad  commission  to 
prescribe  and  require  installation  of  efficient  headlights  on  locomotives; 
Commonwealth  v.  People's  Express  Co.,  201  Mass.  578,  131  Am.  St.  Rep. 
416,  88  N.  E.  425,  statute  of  1906  prohibiting  person  or  corporation 
conducting  general  express  business,  except  railroads  and  street  railways, 
from  transporting  liquor  for  delivery  in  cities  not  granting  licenses  of 
first  ^ve  classes,  without  permit,  is  valid  as  applied  to  intrastate  com- 
merce; Commonwealth  v.  Strauss,  191  Mass.  555,  78  N.  E.  139,  upholding 
Rev.  Laws,  c.  56,  §  1,  prohibiting  conditioning  sale  upon  vendee  not 
selling  goods  of  another ;  Western  Sash  etc.  Co.  v.  Chicago  etc.  Ry.  Co.,  177 
Mo.  657,  76  S.  W.  1003,  upholding  Mo.  Rev.  Stats.  1889,  §  944,  making 
railroad  receiving  freight  for  shipment  to  point  outside  State  which  is 
not  on  own  line  liable  for  loss  or  injury,  whether  caused  by  receiving 
or  connecting  line;  State  v.  Northern  Pac.  Ry.  Co.,  36  Mont.  588,  IS 
Ann.  Gas.  144,  15  L.  R.  A.  (N.  S.)  134,  93  Pac.  947,  act  of  1907  limiting 
hours  of  employees  operating  railroad  trains  and  prescribing  penalties 
for  its  violation  is  valid  until  Federal  act  takes  effect  in  March,  1908; 
J.  M.  Pace  Mule  Co.  v.  Seaboard  Air  Line  Ry.  Co.,  160  N.  C.  230,  76 
S.  E.  518,  holding  shipper  could  recover  value'  of  mule  lost  by  interstate 
carrier's  negligence,  notwithstanding  limited  liability  clause  in  bill  of 
lading;  St.  Louis  etc.  R.  Co.  v.  Bilby,  35  Okl.  594,  130  Pac.  1092,  holding 
Hepburn  Act  of  1906  supersedes  State  statute  relating  to  contracts  of 
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earners  as  to  interstate  shipments,  and  contract  -limiting  liability  to 
agreed  value  for  interstate  shipment  of  cattle  is  valid;  St.  Louis  etc.  R. 
Co.  v.  State,  26  Okl.  69,  30  L.  R.  A.  (N.  8.)  137,  107  Pac.  932,  order  of 
State  corporation  commission  requiring  ten  days'  free  storage  on  less 
than  carload  shipments  destined  to  consignees  five  miles  or  more  from  rail- 
road is  void  as  burden  on  interstate  commerce;  Du  Pre  v.  Columbia  etc. 
R.  Co.,  98  S.  C.  470,  79  S.  E.  311,  Carmack  Amendment  does  not  deprive 
consignee  of  right  to  penalty  for  failure  of  terminal  carrier  to  pay 
damages  or  to  inform  consignee  by  which  carrier  goods  were  damaged; 
Skipper  v.  Seaboard  Air  Line  Ry.  Co.,  75  S.  C.  281,  117  Am.  St  Rep. 
901,  9  Ann.  Gas.  808,  7  L.  R.  A.  (N.  S.)  888,  55  S.  E.  456,  and  Jonesville 
Mfg.  Co.  v.  Southern  Ry.  Co.,  77  S.  C.  484,  58  S.  E.  423,  both  upholding 
'  provision  of  code  making  initial  carrier  liable  for  loss  of  goods  shipped 
over  it  and  connecting  lines  unless  receipt  is  produced  from  connecting 
carrier;  Houston  etc  R.  R.  Co.  v.  Mayes,  36  Tex.  Civ.  608,  83  S.  W.  54, 
upholding  Act  1899,  c.  158,  p.  67,  compelling  carrier  to  furnish  cars 
within  six  days  upon  written  notice;  Norfolk  etc.  Ry.  Co.  v.  Wilkinson, 
106  Va.  781,  56  S.  E.  810,  holding  initial  carrier  liable  far  delay  in 
shipment;  Atlantic  etc.  Ry.  Co.  v.  Commonwealth,  102  Va.  617,  46  S.  E. 
916,  upholding  rules  of  commission  with  reference  to  storage,  demurrage 
and  car  service;  dissenting  opinion  in  Traynham  v.  Charleston  etc.  Ry. 
Co.,  92  S.  C.  57,  75  S.  E.  386,  majority  holding  interstate  shipment 
of  guano  was  not  subject  to  State  statute  imposing  penalty  on  carrier 
for  delay. 

Distinguished  in  Atchison  etc.  Ry.  Co.  v.  Canton  Milling  Co.,  70  Kan. 
769,  79  Pac.  657,  Laws  1893,  c.  100,  §  7,  p.  176,  as  to  liability  of  carrier 
for  loss  on  connecting  line,  inapplicable  where  by  contract  liability  lim- 
ited to  its  own  line;  Venning  v.  Atlantic  Coast  Line  R.  Co.,  78  S.  C. 
50, 125  Am.  St.  Rep.  768,  12  L.  R.  A.  (N.  S.)  1217,  58  S.  E.  985,  statute 
making  carrier  agent  of  connecting  carrier  and  liable  for  loss  of  freight 
by  connecting  carrier  is  void  as  interference  with  interstate  commerce. 

Constitutionality  of  statutes  regulating  liability  of  connecting  car- 
riers of  goods.    Note,  1  Ann.  Gas.  708. 

State  statutes  prescribing  duty  or  liability  of  connecting  carriers 
as  regulation  of  interstate  commerce.    Note,  2  Ann.  Gas.  517. 

State  regulation  of  railroads  as  interference  with  interstate  com- 
merce.   Note,  7  Ann.  Gas.  11. 

State  regulation  of  carrier's  liability  on  shipments  over  connecting 
lines  as  interference  with  interstate  commerce.  Note,  7  L.  R.  A. 
(N.  S.)  890. 

Regulation  of  railroad  equipment  as  interference  with  interstate 
commerce.    Note,  32  L.  R.  A.  (N.  S.)  22. 

State  may  impose  on  carrier  duty  of  Informing  shipper  of  loss  on  con- 
necting Una, 
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Approved  in  Missouri  etc.  Ry.  Co.  v.  McCarin,  174  U.  S.  590,  43  L.  Ed* 
1098,  19  Sup.  Ct.  759,  upholding  a  like  statute  of  Missouri. 

Distinguished  in  Central  of  Georgia  Ry.  Co.  v.  Murphey,  196  U.  S.  205, 
49  I*.  Ed.  449,  25  Sup.  Ct.  218,  act  compelling  connecting  carrier  to 
trace  freight,  furnishing  shipper  all  information  to  avoid  liability  beyond 
own  line,  void  as  to  interstate  shipment ;  Globe  Elevator  Co.  v.  Andrew, 
144  Fed.  880,  State  law  requiring  all  grain  delivered,  stored  or  reshipped 
to  conform  with  grade  established  by  State,  invalid  as  applied  to  inter- 
state shipments. 

Limitation  of  carrier's  liability  in  bills  of  lading.    Note,  88  Am.  St. 
Rep.  182,  184. 

Conflict  of  laws  as  to  carrier's  contracts.    Note,  63  L.  R.  A.  580. 

Liability  of  connecting  carrier  for  loss  beyond  own  line.    Note, 
31  L.  R.  A.  (N.  8.)  27,  71,  74. 

169  U.  8.  316-328,  42  L.  Ed.  762,  18  Sup.  Ct  364,  UNITED  STATES  v.  GAR- 
LINGER. 

Night  watchman  performing  duty  of   both   watches   two    succeeding 
nights  is  not  entitled  to  extra  pay  under  treasury  regulations. 

Approved  in  Woods  v.  City  of  Woburn,  220  Mass.  420,  Ann.  Gas. 
1917A,  492,  107  N.  E.  987,  city  employee  entering  into  special  contract 
to  work  ten  hours  per  day  for  extra  wages  cannot,  after  accepting  wages 
without  protest,  sue  to  recover  additional  compensation  on  ground  that 
he  could  not  legally  be  required  to  work  more  than  eight  hours. 

Secretary  of  treasury  cannot  divide  day's  service  into  parts  and  attach 
day's  pay  to  each. 

Approved  in  Northern  Trust  Co.  v.  Snyder,  113  Wis.  549,  90  Am. 
St.  Rep.  867,  89  N.  W.  470,  holding  sheriff  executing  several  commit- 
ments to  insane  asylum  not  entitled  to  four  days'  pay  where  only  one 
day  and  part  of  two  others  actually  occupied  in  service. 

Payments  to  employee,  extending  over  considerable  period  and  received 
without  protest,  are  deemed  in  fulL 

Approved  in  Chicago  etc.  Ry.  Co.  v.  Clark,  178  U.  S.  369,  44  L.  Ed. 
1107,  20  Sup.  Ct.  936,  holding  where  railroad  contractor  sigifed  paper 
reciting  items  of  disputed  claims  and  acknowledged  full  satisfaction  on 
receipt  of  specified  amount,  he  is  barred  from  thereafter  suing  on  dis- 
puted claims. 

Part  payment  as  satisfaction  of  claim  against  government,  State, 
county  or  municipality.    Note,  Ann.  Gas.  1914D,  829. 

Acceptance  of  partial  allowance  of  claim  by  public  body  as  accord 
and  satisfaction.    Note,  42  L.  R.  A.  (N.  8.)  121. 
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160  XT.  S.  823-330,  42  L.  Ed.  764,  18  Sup.  Ot.  337,  PATHS  ▼.  ROBERTSON. 

Deputy  marshal  entering  Oklahoma  prior  to  proclamation  could  not 
homestead  immediately  thereafter. 

Approved  in  Hartwell  v.  Havighorst,  196  U.  S.  635,  49  L.  Ed.  629,  25 
Sup.  Ct.  793,  following  rule;  Winebrenner  v.  Forney,  189  U.  S.  153, 
47  L.  Ed.  757,  23  Sup.  Ot.  592,  holding  strip  referred  to  in  proclama- 
tion of  August  19,  1893,  one  hundred  feet  in  width  around  and  im- 
mediately within  outer  boundaries  of  entire  tract  to  be  opened  to  settle- 
ment, ran  around  and  immediately  within  outer  boundaries  of  land 
open  to  settlement  and  not  around  boundaries  of  entire  tract  speci- 
fied in  Cherokee  cession;  Calhoun  v.  Violet,  173  17.  S.  61,  43  L.  Ed. 
614,  19  Sup.  Ct.  324,  provisions  in  act  of  1889,  respecting  honor- 
ably discharged  soldiers  and  sailors,  did  not  relieve  them  from  restric- 
tions as  to  prior  entry  into  Oklahoma;  Potter  v.  Hall,  11  Okl.  180,  65 
Pac.  843,  employee  of  Indian  agent  entering  land  prior  to  proclama- 
tion opening  same  could  not  homestead  immediately  after;  Black  v. 
Jackson,  177  U.  S.  365,  44  L.  Ed.  807,  20  Sup.  Ct.  654,  arguendo. 

Distinguished  in  Bockfinger  v.  Foster,  190  U.  S.  124, 125,  47  L.  Ed.  978, 
979,  23  Sup.  Ct.  839,  holding  one  claiming  under  homestead  laws  cannot 
sue  Oklahoma  town-site  trustees  to  divest  them  of  title  held  by  them 
under  act  of  May  14,  1890,  in  trust  for  town-site  occupants;  Potter  v. 
Hail,  189  U.  S.  296,  47  L.  Ed.  819,  23  Sup.  Ct.  547,  upholding  decision 
of  Land  Department  that  prior  entry  by  one  who  had  returned  and 
taken  part  in  race  into  Oklahoma  did  not  disqualify  him;  Le  Clair  v. 
Hawley,  18  Wyo.  39,  102  Pac.  858,  under  act  of  Congress  of  1905,  open- 
ing lands  of  Indian  reservation  for  settlement  and  prohibiting  entry 
until  sixty  days  after  proclamation  of  President,  opening  day  was  Au- 
gust 15,  1906,  date  of  proclamation  and  entry  of  mineral  claim  on 
October  14th,  was  valid. 

169  U.  S.  331-352,  42  L.  Ed.  767,  18  Sup.  Ot  374,  UNITED  STATES  ▼. 
EATON. 

Congress  may  Test  in  President  power  to  appoint  temporary  vice- 
consuls. 

Approved  in  United  States  v.  Lewis,  192  Fed.  639,  construing  act  of 
1879  in  Mght  of  evil  to  be  remedied  and  holding  marshal  could  not  select 
grand  jurors. 

Pay  of  acting  vice-consul  begins  when  services  begin,  not  when  bond  is 
filed. 

Approved  in  Glavey  v.  United  States,  182  U.  S.  604,  45  L.  Ed.  1252, 
21  Sup.  Ct.  894,  applying  rule  under  act  of  August  7,  1882,  providing 
for  appointment  of  inspectors  of  steam  vessels;  State  v.  Holtcamp, 
168  Mo.  App.  411,  153  S.  W.  78,  failure  of  testamentary  guardian  of 
infants  to  notify  probate  court  of  acceptance  of  guardianship  within 
six  months,  as  required  by  statute,  gives  court  jurisdiction  to  appoint 
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statutory. guardian,  and  fact  that  testamentary  guardian  qualified  and 
assumed   duties   does  not  preclude  jurisdiction. 

Rights  and  duties  of  consul  with  respect  to  decedent's  estate.    Note, 
Ann.  Gas.  1913D,  655. 

Jurisdiction  and  powers  of  consuls.'  Note,  45  L.  R.  A.  496. 

168  U.  8.  353-865,  42  L.  Ed.  775,  18  Sup.  Ct.  354,  BELEY  v.  NAPHTALY. 
Statute  should  be  construed  to  effectuate  legislative  intention. 

Approved  in  West  v.  Edward  Rutledge  Timber  Co.,  210  Fed.  194, 
under  act  of  1899.  creating  national  park  and  providing  for  selection 
of  lieu  lands  by  Northern  Pacific  Railroad,  patents  to  lands  selected  by 
its  successor,  Northern  Pacific  Railway  are  valid  ;"Laderburg  v.  Miller, 
210  Fed.  617,  127  C.  C.  A.  250,  under  provision  of  Virginia  Constitution 
giving  debtor  homestead  exemption  in  personal  property  to  value  of  two 
thousand  dollars,  but  not  including  "shifting  stock  of  merchandise," 
bankrupt  cannot  hold  as  exempt  goods  removed  from  shelves  in  his 
store  'and  boxed  up  in  contemplation  of  bankruptcy ;  Peyton  v.  Desmond, 
129  Fed.  8,  63  C.  C.  A.  651,  patentee  under  homestead  law  can  recover 
for  timber  wrongfully  removed  after  initiation  of  his  claim  but  prior  to 
patent;  Fuller  v.  American  Supply  Co.,  185  Ala.  522,  64  South.  552, 
where  owner,  without  filing  declaration  and  without  leasing  homestead, 
removed  his  family  to  another  dwelling,  where  he  remained  from  spring 
of  1911  to  September,  1912,  there  was  no  abandonment  as  matter  of 
law;  Nicholson  v.  Congdon,  95  Minn.  194,  103  N.  W.  1036,  application 
to  locate  land  gives  applicant  equitable  title  which  passes  under  power 
of  attorney  to  sell  land. 

Patent  issued  under  act  of  1866  is  conclusive  of  good  faith  on  part  of 
purchaser. 

Approved  in  Rogers  v.  Clark  Iron  Co.,  104  Minn.  212,  116  N.  W.  744, 
holding  soldier's  additional  homestead  scrip  was  personal,  and  assign- 
able notwithstanding  opposed  practice  of  Federal  land  office. 

Miscellaneous.  Cited  in  Gourley  v.  Countryman,  18  Okl.  232,  90  Pac, 
431,  receiver's  certificate  conveys  equitable  title  to  land,  not  fee  simple, 
and  person  holding  land  under  such  certificate  is  not  prohibited  from 
entering  lands  in  Oklahoma  under  act  of  Congress  of  May  2,  1890. 

169  XT.  S.  365,  42  L.  Ed.  779,  18  Sup.  Ct.  946,  SMITH  v.  NAFHTALY. 
Not  cited. 

169  XT.  S.  366-398,  42  L.  Ed.  780,  18  Sup.  Ct.  383,  HOIJ>EN  v.  HARDY. 
Bight  to  contract  may  be  limited  by  State's  police  power. 
Approved  in  Austin  v.  Tennessee,  179  U.  S.  349,  46  L.  Ed.  228,  21 
Sup.  Ct.  134,  upholding  Tennessee  act  of  1897,  prohibiting  importation 
or  sale  of  cigarettes;  Williams  v.  Fears,  179  U.  S.  274,  45  L.  Ed.  189, 
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21  Sup.  Ct.  130,  upholding  Georgia  Revenue  Act  imposing  tax  on 
"emigrant  agent/'  meaning  one  engaged  in  hiring  laborers  to  be  em- 
ployed outside  of  State;  St.  Louis  etc.  Ry.  Co.  v.  Conley,  187  Fed.  953, 
110  C.  C.  A.  97,  Employers'  Liability  Act  of  1908  is  not  invalid  as  de- 
priving railroads  of  property  or  liberty  to  contract;  Union  Pac  R.  R. 
Co.  v.  Ruef,  120  Fed.  110,  enjoining  labor  union  whose  members  are  on 
strike  from  preventing  employer  from  carrying  on  business  by  pre- 
venting others  from  entering  or  remaining  in  his  service,  by  assaulting 
or  intimidating  them  by  means  of  pickets  or  threats;  German  Ins.  Co. 
v.  Commonwealth,  141  Ky.  612,  133  S.  W.  795,  holding  provisions  of 
Constitution  and  statute  prohibiting  corporation  from  holding  real  estate 
not  necessary  in  carrying  on  its  business  for  more  than  five  years  under 
penalty  of  escheat  did  not  impair  charter  rights  of  insurance  company; 
Commonwealth  v.  Strauss,  191  Mass.  553,  78  N.  E.  139,  upholding  Rev. 
Laws,  e.  56,  §  1,  prohibiting  vendor  making  it  condition  of  sale  that 
vendee  shall  not  sell  goods  of  another;  Sonsmith  v.  Pere  Marquette  K. 
Co.,  173  Mich.  80,  138  N.  W.  357,  upholding  act  of  1909  denying  rail- 
road defenses  of  fellow-servant,  assumed  risk,  and  contributory  negli- 
gence in  actions  for  injuries  to  employees ;  State  v.  Cook,  107  Tenn.  502, 
64  S.  W.  721,  upholding  act  of  1897,  punishing  taking  of  promissory 
note  for  patent  right  which  does  not  state  on  its  face  that  it  was  given 
for  patent  right;  Solon  v.  State,  54  Tex.  Cr.  287,  114  S.  W.  360,  up- 
holding act  of  1905,  prohibiting  person  to  lend  money  to  another  to 
pay  poll  tax  in  order  to  qualify  borrower  to  vote;  Kiley  v.  Chicago  etc. 
Ry.  Co.,  138  Wis.  231,  119  N.  W.  316,  upholding  law  of  1907  defining 
liability  of  railroad  to  employees  and  prohibiting  contracts  exempting 
railroad  from  liability  imposed ;  St.  Louis  etc.  Ry.  v.  Paul,  173  U.  S.  409, 
43  L.  Ed.  749,  19  Sup.  Ct.  421,  Arkansas  act  protecting  railway  em- 
ployee's wages ;  Harbison  v.  Knoxville  Iron  Co.,  103  Tenn.  444,  76  Am. 
St.  Rep.  695,  53  S.  W.  960,  upholding  act  requiring  employers  to  redeem 
"store  checks"  in  money;  Short  v.  Bullion  etc.  Min.  Co.,  20  Utah,  27, 
45  L.  R.  A.  605,  57  Pac.  722,  upholding  eight  hour  law  of  1896. 

Distinguished  in  State  v.  Legendre,  138  La.  158,  70  South.  71,  act  of 
1914  limiting  hours  to  eight  for  fireman  at  stationary  boiler,  using  coal 
for  fuel,  in  city  of  fifty  thousand  or  more  inhabitants,  is  invalid  dis- 
crimination against  employers  and  employees  within  its  provisions,  and 
invasion  of  freedom  of  contract ;  Eastern  Bldg.  etc.  Assn.  v.  Bedford,  88 
Fed.  10,  contract  usurious  by  lex  fori  is  not  subject  to  usury  penalties 
thereof  if  not  usurious  where  made. 

State's  police  power  can  neither  be  limited  by  contract  nor  bartered 
away  by  legislation. 

Approved  in  Wisconsin  etc.  R.  R.  Co.  v.  Jacobson,  179  U.  S.  297,  45 
L.  Ed.  200,  21  Sup.  Ct.  119,  upholding  judgment  enforcing  trade  con- 
nections between' two  railroads;  State  v.  Hyman,  98  Md.  614,  616,  64 
L.  R.  A.  637,  57  Atl.  8,  9,  upholding  Code  Pub.  Gen.  Laws,  art.  xxvii,  tit. 


1275  HOLDEN  v.  HARDY,  169  U.  S.  360-393 

* '  Crimes  and  Punishments, ' '  regulating  the  sweating  system ;  Orient  Ins. 
Co.  v.  Daggs,  172  U.  S.  563, 43  L.  Ed.  555, 19  Sup.  Ct.  283,  and  Harbison  v. 
Knoxville  Iron  Co.,  103  Tenn.  432, 76  Am.  St.  Rep.  688,  53  S.  W.  958,  as  to 
meaning  of  phrase  "law  of  the  land";  State  v.  Broadbelt,  89  Md.  585, 
73  Am.  St.  Rep.  210,  45  L.  R.  A.  438,  43  Atl.  775,  upholding  act  requiring 
registration  and  inspection  of  dairymen;  St.  Louis  etc.  Ry.  Co.  v.  Smith, 
20  Tex.  Civ.  App.  460,  49  S.  W.  631,  upholding  act  empowering  com- 
missiQn  to  prohibit  importation  of  cattle  from  State  where  cattle  dis- 
ease prevails;  Short  v.  Bullion  etc.  Min.  Co.,  20  Utah,  28,  45  I*.  R.  A. 
605,  57  Pac.  722,  upholding  eight  hour  law  of  1896. 

Acts  which  legislature  may  and  may  not  declare  criminal.    Note, 
78  Am.  St.  Rep.  245. 

Utah  act  of  1896  to  regulate  hours  of  working  In  mines  and  smelters 
is  police  regulation. 

Approved  in  Booth  v.  Indiana,  237  U.  S.  396,  59  L.  Ed.  1016,  35  Slip. 
Ct.  617,  upholding  statute  of  Indiana  requiring  owners  of  coal  mines 
to  furnish  wash-houses  upon  request  of  twenty  or  more  employees; 
Hendrick  v.  Maryland,  235  U.  S.  623,  59  L.  Ed.  391,  35  Sup.  Ct.  140, 
upholding  statute  of  Maryland  requiring  registration  of  motor  vehicles 
and  reasonable  license  fee;  German  Alliance. Ins.  Co.  v.  Lewis,  233  U.  S. 
413,  L.  R.  A.  19150,  1189,  58  L.  Ed.  1022,  34  Sup.  Ct.  612,  upholding 
Kansas  statute  of  1909,  regulating  rates  of  fire  insurance,  excepting 
farmers'  mutual  insurance  companies  from  its  operation;  Plymouth  Coal 
Co.  v.  Pennsylvania,  232  U.  S.  540,  58  L.  Ed.  717,  34  Sup.  Ct.  359, 
upholding  statute  of  Pennsylvania  requiring  owners  of  adjoining  coal 
properties  to  cause  barriers  of  suitable  width  to  be  left  to  safeguard 
employees ;  Sturges  etc.  Mfg.  Co.  v.  Beauchamp,  231  U.  S.  325,  L.  R.  A. 
1915A,  1196,  58  L.  Ed.  249,  34  Sup.  Ct.  60,  upholding  child  labor  law 
of  Illinois ;  Schmidinger  v.  Chicago,  226  U.  S.  587,  Ann.  Cas.  1914B,  284, 
57  L.  Ed.  368,  33  Sup.  Ct.  182,  upholding  ordinance  of  Chicago,  enacted 
under  legislative  authority,  fixing  standard  size  of  loaves  of  bread  and 
prohibiting  sale  of  other  sizes;  McLean  v.  Arkansas,  211  U.  S.  546,  53 
L.  Ed.  319,  29  Sup.  Cfe.  206,  upholding  statute  of  Arkansas  requiring 
coal  to  be  measured  before  screening  for  payment  of  miners'  wages  in 
mines  where  ten  or  more  men  are  employed;  Muller  v.  Oregon,  208  U.  S. 
421,  13  Ann.  Cas.  957,  52  L.  Ed.  556,  28  Sup.  Ct.  324,  upholding  statute 
of  Oregon  of  1903  limiting  hours  of  women  employees  in  laundries  to 
ten ;  Cantwell  v.  Missouri,  .199  U.  S.  602,  50  L.  Ed.  329,  26  Sup.  Ct.  749 
(affirming  State  v.  Cantwell,  179  Mo.  265,  267,  269,  78  S.  W.  575),  up- 
holding Laws  of  1901,  p.  211,  making  it  unlawful  for  mine,  manager 
to  work  employee  engaged  in  mining  more  than  eight  hours  per  day; 
Consolidated  Coal  Co.  v.  Illinois,  185  U.  S.  207,  46  L.  Ed.  875,  22  Sup. 
Ct.  617,  upholding  Illinois  act  providing  for  inspection  of  mines  and  for 
payment  of  inspector's  fees  by  mine  owners;  Knoxville  Iron  Co.  v.  Har- 
bison, 183  U.  S.  21,  46  L.  Ed.  61,  22  Sup.  Ct.  4,-  upholding  Tennessee 
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act  of  1899,  requiring  redemption  in  cash   of  store   orders  or  other 
evidences   of  indebtedness  issued  by  employer  in  payment  of  wages 
due  to  employees ;  Bolin  v.  Nebraska,  176  U.  S.  86,  44  L.  Ed,  883,  20 
Sup.  Ct.  288,  upholding  Nebraska  statute  permitting  prosecutions  for 
felony  by  information;  Wiseman  v.   Tanner,  221  Fed.  703,  upholding 
Initiative  Act,  No.  8,  of  State  of  Washington,  making  it  unlawful  for 
agent  to  receive  fees  from  person  seeking  employment  or  furnishing 
employment  or  information  leading  thereto ;  Atlantic  Coast  line  R.  Co. 
v.  Finn,  195  Fed.  689,  117  C.  C.  A.  1,  under  act  of  1905,  railroad  is  not 
released  from  liability  for  injury  to  employee  by  letter's  acceptance  of 
benefits,  though  contract  out  of  which  claim  of  release  arose  was  made 
before  act  was  passed ;  Central  of  Georgia  Ry.  Co.  v.  Macon,  HO  Fed. 
871,  holding  where  railroad  has  lawfully  acquired  possession  of  terminal 
facilities  under  grant  from  city  and  is  in  possession  under  claim  of 
right,  and  council  passes  ordinances  declaring  rights  of  company  for- 
feited, railroad  is  deprived  of  property  without  due  process;  Smith  v. 
Wolf,  16*0  Ala.  651,  49  South.  398,  upholding  provision  of  code  of  1896 
requiring  coal  mine  operators  to  keep  at  mine  stretchers,  blankets  and 
bandages ;  State  v.  Dominion  Hotel,  17  Ariz.  273,  151  Pac.  960,  upholding 
law  of>  1913,  limiting  hours  to  eight  within  period  of  twelve  hours  for 
women  working  in   mercantile   establishment,   and   exempting  railroad 
restaurants  from  provision  as  to  twelve-hour  period ;  Matter  of  Applica- 
tion of  Miller,  162  Cal.  693,  694,  695,  124  Pac.  428,  429,  upholding  act 
limiting  hours  to  eight  for  women  employed  in  certain  establishments 
and  denying  release  on  habeas  corpus  of  person  requiring  woman  to 
work  nine  hours  in  hotel ;  Ex  parte  Martin,  157  Cal.  53,  54,  55,  56,  86 
L.  R.  A.  (N.  S.)  242,  106  Pac.  236,  237,  upholding  statute  of  1909  lim- 
iting hours  of  employment  in  underground  mines  or  smelters  to  eight 
in  twenty- four,  and  dismissing  habeas  corpus  to  release  person  accused 
of  violating  law;  Ex  parte  Martin,  157  Cal.  62,  106  Pac.  240,  construing 
limitation  in  eight-hour  law  for  miners  ate  referring  to  time  men  ft*8 
actually  engaged  in  work,  not  including  time  of  going  to  and   ^rom 
work,  and  discharging  on  habeas  corpus  person  accused  of  violating  l*w; 
Laurel  Hill  Cemetery  v.  San  Francisco,  152  Cal.  470,  14  Ann.  Gas.  l^®' 
27  L.  R.  A.  (N.  S.)  260,  93  Pac.  72,  upholding  ordinance  of  San  F***" 
cisco   prohibiting   further   interments   in    cemetery,    although   city     ^ 
granted  to  cemetery  association  right  to  make  interments  in  perpetti1*?' 
McNamara  v.  Washington  Terminal  Co.,  35  App.  D.  C.  240,  uphol^1^ 
Employers'  Liability  Act  of  1906,  as  applied  to  District  of  Coining* ? 
Moses  v.  United  States,  16  App.  D.  C.  434,  50  L.  R.  A.  532,  uphold 
act  of  Congress,  1899,  declaring  emission  of  thick  black  smoke  f- ronl 
stationary  engine,  within  District  of  Columbia,  to  be  nuisance;  &**£" 
&  Jillson  Co.  v.  Miller,  172  Ind.  44,  45,  18  Ann.  Cas.  1146,  87  N.  E.  #0' 
upholding  Anti-trust  Act  of  1899  prohibiting  combinations  to  pre^€D 
dealers  and  manufacturers  from  selling  supplies  to  dealer,  manufacttirer 
or  artisan;  State  v.  Barrett,  172  Ind.  180,  87  N.  E.  11,  upholding  la^  of 
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1907  regulating  width  of  entries  in  bituminous  mines  and  exempting 
block  coal  mines  from  its  provisions;  State  v.  Fairmont  Creamery  Co., 
153  Iowa,  708,  42  L.  R.  A.  (N.  S.)  821,  133  N.  W.  898,  upholding  statute 
prohibiting  buyers  of  dairy  products,  poultry,  eggs  or  grain  from  dis- 
criminating between  different  localities  as  to  price  paid;  Bromberg  v. 
Evans  Laundry  Co.,  134  Iowa,  46,  13  Ann.  Gas.  33,  111  N.  W.  419,  em- 
ployee under  eighteen  injured  while  cleaning  mangle  in  laundry  in  viola- 
tion of  law  is  presumptively  incapable  of  appreciating  danger  and  does 
not  assume  risk,  in  absence  of  proof  that  she  knew  danger;  McGuire  v. 
Chicago  etc.  R.  Co.,  131  Iowa,  363,  381,  33  L.  R.  A.  (N.  8.)  706,  108 
N.  W.  910,  917,  upholding  statute  making  railroad  liable  for  injuries 
to  servant  caused  by  negligence  of  fellow-servant,  regardless  of  con- 
tracts of  insurance,  relief,  benefit  or  indemnity;  Ex  parte  Williams, 
79  Kan.  221,  98  Pac.  780,  upholding  act  of  1907  regulating  manner  of 
sale  and  delivery  of  black  powder  for  use  in  coal  mines ;  Wilson  v.  State, 
7  Kan.  App.  435,  53  Pac.  373,  upholding  act  requiring  employers,  em- 
ploying miners  at  bushel  or  ton  rates,  to  weigh  coal  at  mine  before 
screening;  Silva  v.  City  of  Newport,  150  Ky.  786,  Ann.  Gas.  1914D,  613, 
42  L.  R.  A.  (N.  8.)  1060,  150  S.  W.  1026,  upholding  ordinance  authorized 
by  statute,  requiring  street-cars  to  contain  stool  as  seat  for  motormen ; 
Dirkin  v.  Great  Northern  Paper  Co.,  110  Me.  386,  388,  Ann.  Gas.  1914D, 
396,  86  Atl.  326,  upholding  law  of  1909  making  employer  liable  for  in- 
juries to  employee  from  defects  in  machinery  arising  from  his  negligence 
or  that  of  superintendent,  and  exempting  from  its  provisions  domestic 
servants,  farm  laborers  or  persons  engaged  in  logging;  Withey  v.  Bloem, 
163  Mich.  422,  35  L.  R.  A.  (N.  8.)  628,  128  N.  W.  914,  upholding  law 
of  1909  limiting  hours  to  nine  for  women  working  in  factory,  mill  or 
warehouse;  State  v.  J.  J.  Newman  Lumber  Co.,  102  Miss.  827,  828,  829, 
45  L.  R.  A.  (N.  8.)  851,  59  South.  927,  upholding  law  of  1912  prohibit- 
ing employer  engaged  in  manufacturing  or  repairing  to  work  employees 
more  than  ten  hours  per  day ;  State  v.  Livingston  Concrete  Bldg.  etc.  Co., 
34  Mont.  583,  9  Ann.  Gas.  204,  87  Pac.  983,  upholding  laws  of  1905  pro- 
hibiting employment  for  more  than  eight  hours  of  laborers  on  municipal 
work  in  mills,  smelters  and  mines;  Wenham  v.  State,  65  Neb.  404,  58 
L.  R.  A.  825,  91  N.  W.  424,  act  limiting  hours  of  labor  for  females 
to  sixty  hours  per  week  valid;  Lawson  v.  Halifax-Tonopah  Min.  Co., 
36  Nev.  602,  135  Pac.  614,  upholding  act  of  1913  requiring:  State  tax 
commission  to  hold  regular  session  for  equalizing  property  valuations 
and  giving  it  power  to  require  sheriffs  and  assessors  to  furnish  informa- 
tion relating  to  assessments  and  valuations;  In  re  Chartz,  29  Nev.  112, 
124  Am.  St.  Rep.  915,  5  L.  R.  A.  (N.  8.)  916,  85  Pac.  353,  reprimanding 
and  warning  for  contempt  attorney  stating  decisions  favoring  power 
of  State  to  limit  hours  of  labor  were  wrong  and  were  written  by  politi- 
cians, who  did  not  know  what  they  were  writing  about;  Ex  parte  Rair, 
28  Nev.  142,  426,  427,  428,  429,  431,  113  Am.  St.  Rep.  817,  6  Ann.  Gas. 
893,  80  Pac.  464,  82  Pac.  453,  454,  455,  and  Ex  parte  Boyce,  27  Nev. 
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333,  339,  346,  347,  348,  349,  360,  357,  65  L.  R.  A.  47,  75  Pac.  3,  6,  9, 10, 
13,  both  upholding  act  of  February  23,  1903,  providing  eight-hour  day 
for  men  in  mines,  smelters  and  mills  for  reduction  of  ores;  Bryant 
v.  Skillman  Hardware  Co.,  76  N.  J.  L.  48,  69  Atl.  25,  upholding  child 
labor  law ;  Valentine  v.  City  of  Englewood,  76  N.  J.  L.  521,  16  Amu  Cas. 
731,  19  L.  R.  A.  (N.  S.)  262,  71  Atl.  349,  upholding  act  of  1895  forbid- 
ding suits  against  State  board  of  health  for  establishing,  quarantine, 
except  upon  proof  that  board  acted  without  reasonable  cause  to  believe 
disease  existed ;  People  v.  Charles  Schweinler  Press,  214  N.  Y.  406,  407. 
Ann.  Gas.  1916D,  1059,  108  N.  E.  642,  upholding  statute  of  1913  pro- 
hibiting employment  of  women  before  6  o'clock  in  the  morning  or  after 
10  o'clock  in  the  evening;  People  v.  Lochner,  177  N.  Y.  149,  151, 152, 
164,  69  N.  E.  375,  380,  upholding  Laws  1897,  p.  485,  restricting  hours  of 
labor  in  bakeries ;  State  Board  of  Health  v.  Greenville,  86  Ohio  St.  22, 
Ann.  Gas.  1913D,  52,  98  N.  E.  1022,  upholding  act  of  1908  authorizing 
State  board  of  health  to  require  purification  of  sewage  and  public  water 
supplies  and  to  protect  streams  against  pollution;  State  v.  Bunting, 
71  Or.  263,  264,  Ann.  Gas.  19160,  1003,  139  Pac.  732,  733,  upholding 
law  of  1913  prohibiting  employment  of  person  in  mill  or  factory  for 
more  than  ten  hours  in  one  day,  except  night  watchmen  and  persons 
making  repairs,  and  allowing  three  hours  overtime  in  cases  of  emergency 
at  rate  of  time  and  one-half ;  Stettler  v.  O'Hara,  69  Or.  528,  Ann.  Cas. 
1916A,  217,  139  Pac.  747,  upholding  law  of  1913  authorizing  commis- 
sion to  fix  minimum  wage  and  maximum  hours  of  labor  for  women  and 
minors ;  State  v.  Muller,  48  Or.  254,  120  Am.  St.  Rep.  805,  11  Ann.  Gas. 
8$,  85  Pac.  856,  upholding  statute  forbidding  employers  to  require  women 
to  work  more  than  ten  hours  in  factory,  laundry  or  mechanical  establish- 
ment, and  affirming  conviction  of  proprietor  of  laundry;  Commonwealth 
v.  Plymouth  Coal  Co.,  232  Pa.  146, 147,  81  Atl.  150,  upholding  Anthracite 
Mining  Act  of  1891  requiring  owners  of  adjoining  coal  properties  to 
leave  pillar  of  coal  in  each  seam  worked  by  them  along  line  of  adjoin- 
ing property;  Commonwealth  v.  Emmers,  221  Pa.  306,  308,  311,  70  Atl. 
765,  766,  768,  upholding  act  of  1905  prohibiting  discharge  of  sewage  into 
waters  of  State ;  The  Ten-Hour  Law  for  St.  Ry.  Corporations,  24  R-  !• 
605,  54  Atl.  603,  upholding  Pub.  Laws,  c.  1004,  regulating  hours  of  Wx* 
of  conductors,  gripmen  and  motormen  on  street  railways;  State  ▼■ 
Sopher,  25  Utah,  324,  95  Am,  St.  Rep.  848,  71  Pac.  483,  upholding  statute 
prohibiting  transaction  of  business  on  Sunday  and  exempting  therefrom 
certain  business,  and  under  it  barber  may  be  convicted ;  Lawrence  v. 
Rutland  R.  Co.,  80  Vt.  388,  13  Ann.  Gas.  475,  67  Atl.  1097,  upholding  «ct 
of  1906  requiring  mining,  quarrying,  manufacturing  or  railroad  cotfon- 
tion  to  pay  employees  each  week  in  money;  Kilpatrick  v.  Grand  Trunk 
Ry.  Co.,  74  Vt.  301,  93  Am,  St.  Rep.  895,  52  Atl.  535,  upholding  W 
Stats.  3886,  3887,  declaring  that  no  railroad  shall  run  car  of  its  own 
without  steps  on  side  of  car,  but  that  same  shall  be  on  end  or  inside  of 
car  and  imposing  five  for  each  day's  violation  thereof;  State  v.  Howell. 
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85  Wash.  297,  Ann.  Gas.  19 16 A,  1231,  147  Pac.  1161,  upholding  statute 
requiring  person  operating  motor  vehicles  transporting  passengers  for 
hire  to  obtain  license  and  execute  bond;  Malette  v.  City  of  Spokane,  77 
Wash.  213,  Ann.  Cas.  1915D,  225,  51  L.  R.  A.  (N.  S.)  686, 137  Pac.  499, 
upholding  ordinance  prescribing  minimum  rate  of  two  dollars  and 
seventy-five  cents  for  day's  labor  of  eight  hours  on  city  work;  State  v. 
Somerville,  67  Wash.  642,  644,  122  Pac.  326,  327,  upholding  eight-hour 
law  for  women  employed  in  mechanical  or  mercantile  establishments, 
laundries,  restaurants  or  hotels ;  State  ex  rel.  Davis-Smith  Co.  v.  Clausen, 
65  Wash.  185,  193,  209,  37  I*.  R.  A.  (N.  S.)  466,  117  Pac.  1110,  1113, 
1119,  2  N.  C.  C.  A.  823,  3  N.  C.  C.  A.  627,  upholding  industrial  insurance 
law  requiring  contributions  from  employers  to  accident  fund  to  provide 
relief  for  workmen  injured  in  extrahazardous  work;  In  re  Broad,  36 
Wash.  456,  70  L.  R.  A.  1011,  78  Pac.  1005,  upholding  ordinance  provid- 
ing eight-hour  day  for  municipal  work  and  penalizing  contractor  violat- 
ing it;  State  v.  Buchanan,  29  Wash.  608,  92  Am.  St.  Rep.  934,  70  Pac. 
53,  upholding  act  of  1901,  prohibiting  employment  of  women  in  mechan- 
ical or  mercantile  establishments,  laundries,  hotels  or  restaurants,  more 
than  ten  hours  a  day;  State  v.  Kreutzberg,  114  Wis.  543,  547,  91  Am. 
St.  Rep.  944,  947,  90  N.  W.  1103,  1105,  holding  void  Laws  of  1899,  c. 
332,  punishing  discharge  of  employee  because  he  is  member  of  labor 
organization;  Harbison  v.  Knoxville  Iron  Co.,  103  Tenn.  447,  76  Am.  St. 
Rep.  697,  53  S.  W.  961,  and  Short  v.  Bullion  etc.  Min.  Co.,  20  Utah,  24, 
45  L.  R.  A.  604,  57  Pac.  721,  servant  working  more  than  eight  hours  per 
day  cannot  recover  on  quantum  meruit  for  overtime. 

Following  held  proper  exercise  of  police  power :  Atchison  etc.  R.  R.  Co. 
v.  Matthews,  174  U.  S.  105,  43  L.  Ed.  913,  19  Sup.  Ct.  613,  act  including 
attorney's  fees  in  amounts  recoverable  for  damage  from  fires  from 
locomotives;  State  v.  Hogriever,  152  Ind.  660,  45  L..R.  A.  509,  53  N.  E. 
924,  act  prohibiting  Sunday  baseball;  State  v.  Broadbelt,  89  Md.  580, 
73  Am.  St.  Rep.  206,  45  L.  R.  A.  436,  43  Atl.  773,  act  requiring  milk- 
men to  register  stock  with  sanitary  board,  etc.;  Dayton  Coal  etc.  Co.  v. 
Barton,  103  Tenn.  613,  53  S.  W.  972,  laws  compelling  employers  to  re- 
deem "storekeeper's  checks"  in  money;  dissenting  opinion  in  Lochner  v. 
New  York,  198  U.  S.  66,  69,  75,  49  L.  Ed.  945,  947,  949,  25  Sup.  Ct.  539, 
majority  holding  void  act  limiting  hours  of  work  in  bakeries  to  sixty 
hours  per  week;  dissenting  opinion  in  Wiseman  v.  Tanner,  221  Fed. 
708,  713,  majority  upholding  act  of  State  of  Washington  making  it 
unlawful  for  employment  agency  to  receive  fees  for  furnishing  employ- 
ment or  information  leading  thereto;  dissenting  opinion  in  People  v. 
Grout,  179  N.  Y.  437,  72  N.  E.  471,  majority  holding  invalid  Laws  1899, 
c.  567,  p.  1172,  providing  eight-hour  day  for  employee  of  independent 
contractor  doing  public  work;  dissenting  opinion  in  Ex  parte  Hollman, 
79  S.  C.  44,  14  Ann.  Cas.  1105,  60  S.  E.  32,  majority  holding  provision 
of  code  of  1902  declaring  laborer  under  contract  to  work  on  farm  lands 
receiving  advances  and  failing  to  perform  service  required  by  contract 
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guilty  of  misdemeanor  is  void  as  violation  of  Federal  Constitution  and 
Federal  statute  of  1901  abolishing  peonage. 

Distinguished  in  Coppage  v.  Kansas,  236  U.  S.  18,  L.  R.  A.  19150, 960, 
59  L.  Ed.  447,  35  Sup.  Ct  240,  holding  Kansas  statute  declaring  it  mis- 
demeanor for  employer  to  require  employee  not  to  become  or  remain 
member  of  labor  union  during  employment  is  void ;  Lochner  v.  New  York, 
198  U.  S.  54,  55,  58,  49  L.  Ed.  940,  941,  942,  25  Sup.  Ct.  539,  act  limiting 
hours  of  work  in  bakeries  to  sixty  hours  per  week  is  invalid  interference 
with  freedom  of  contract ;  Atkin  v.  Kansas,  191  U.  S.  218,  48  L.  Ed.  156, 
24  Sup.  Ct.  124,  upholding  Kansas  act  of  1901,  making  it  an  offense 
for  contractor  for  public  work  to  permit  or  require  employee  to  perform 
labor  on  that  work  more  than  eight  hours  a  day ;  Greenwich  Ins.  Co.  v. 
Carroll,  125  Fed.  128,  holding  void  Iowa  Code,  §  1754,  making  it  unlaw- 
ful for  two  or  more  insurance  companies  doing  business  in  State  to 
enter  into  agreement  as  to  amount  of  commissions  allowed  to  agents, 
or  as  to  manner  of  transacting  business  in  State ;  In  re  Morgan,  26  Colo. 
433,  435,  437,  77  Am.  St.  Rep.  287,  288,  291,  58  Pac.  1079,  holding  void 
Sess.  Laws  1899,  p.  232,  regulating  hours  of  employment  in  mines  and 
smelters ;  Ballard  v.  Mississippi  Cotton  Oil  Co.,  81  Miss.  561,  95  Am.  St 
Rep.  481,  34  South.  550,  holding  void  act  of  1898,  providing  that  em- 
ployees shall  have  same  rights  and  remedies  as  others  for  injuries 
suffered  from  act  or  omission  of  master  or  servants  as  are  allowed  to 
others ;  People  v.  Orange  Co.  Road  Cons.  Co.,  175  N.  Y.  88,  67  N.  E.  130, 
holding  Pen.  Code,  §  384h,  subd  1,  prohibiting  any  person  or  corporation 
contracting  with  State  or  municipality  from  requiring  more  than  eight 
hours'  work  for  day's  labor,  void  and  not  within  police  power  as  having 
no  relation  to  public  health;  In  re  Morgan,  26  Colo.  432,  77  Am.  St  R«P- 
283,  58  Pac.  1077,  holding  like  Colorado  law  unconstitutional;  dissenting 
opinion  in  Ex  parte  Boyce,  27  Nev.  365,  366,  65  L.  R.  A.  47,  75  Pac.  16, 
17,  majority  upholding  act  of  February  23, 1903,  providing  eight-hoar  day 
for  men  in  mines,  smelters  and  mills  for  reduction  of  ores. 

Constitutionality  of  statutes  regulating  the  time  and  method  of  pay- 
ment of  wages.    Note,  122  Am.  St.  Rep.  906,  911. 

Constitutionality  of  statutes  limiting  length  of  day's  labor.  Note, 
1  Ann.  Gas.  82. 

Legislative  limitation  of  hours  of  labor.    Note,  66  L.  R.  A.  38,  45. 
Legislative  limitation  of  hours  of  labor.    Note,  12  L.  R.  A.  (N.  S.) 
1130. 

State  may  interfere  where  parties  to  contract  do  not  stand  upon  equal- 
ity or  where  public  health  demands. 

Approved  in  Chicago  etc.  R.  R.  Co.  v.  McGkrire,  219  U.  S.  568,  570, 
55  L.  Ed.  339,  340,  31  Sup.  Ct.  259,  upholding  statute  of  Iowa  prohibit- 
ing contracts  between  railways  and  employees  limiting  right  to  recover 
damages ;  Mallett  v.  North  Carolina,  181  U.  S.  599,  45  L.  Ed.  1020,  21 
Sup.  Ct.  734,  upholding  North  Carolina  statute  allowing  appeal  to  State 
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in  criminal  case  from  Superior  Court  of  eastern,  but  not  from  western 
district  of  State;  Maxwell  v.  Dow,  176  U.  S.  584,  587,  603,  44  L.  Ed.  598, 
605,  20  Sup.  Ct.  450,  upholding  prosecution  for  robbery  by  information 
and  trial  by  jury  of  eight  under  Utah  statute;  Moss  v.  Whitzel,  108 
Fed.  582,  holding  fact  of  assessment  by  controller  upon  national  bank 
stockholders  does  not  conclude  such  stockholders  as  to  validity  of  debts 
to  pay  which  the  assessment  is  made;  Schaezlein  v.  Cabaniss,  135  Cal. 
468,  87  Am.  St.  Rep.  123,  67  Pac.  756,  holding  void  act  of  1889,  pro- 
viding that  where  work  is  carried  on  which  generates  or  produces  in- 
jurious gases  or  dust  and  labor  commissioner  determines  that  mechanical 
contrivance  can  obviate  inhalation  of  such  gases  or  dust,  he  shall  direct 
that  such  contrivance  be  provided;  Poli  v.  Numa  Block  Coal  Co.,  149 
Iowa,  110,  33  L.  R.  A.  (N.  S.)  646,  127  N,  W.  1107,  employee  in  mine 
does  not  assume  risk  of  injury  arising  from  employer's  violation  of  stat- 
utory duty  to  provide  proper  covers  on  cages;  Wilson  v.  State,  7  Kan. 
App.  439, 53  Pac.  374,  upholding  act  iregulatife  weighing  of  coal  at  mine; 
Harbison  v.  Knoxville  Iron  Co.,  103  Tenn.  4^,  76  Am.  St.  Rep.  694,  53 
S.  W.  960,  sustaining  act  requiring  employers  to  redeem  is store  checks" 
in  money;  Short  v.  Bullion  etc.  Min.  Co.,  20  Utah,  26,  45  L.  R.  A.  605, 
57  Pac.  721  (see  dissenting  opinion  in  20  Utah,  35,  37,  45  Ii  R.  A.  608, 
57  Pac.  724,  725),  majority  upholding  same  law;  Eastern  Bldg.  etc.  Assn. 
v.  Bedford,  88  Fed.  11,  arguendo. 

Distinguished  in  In  re  Morgan,  26  Colo.  440,  441,  58  Pac.  1080,  hold- 
ing void  Sess.  Laws  1899,  p.  232,  regulating  hours  of  labor  in  under- 
ground mines  and  smelters ;  Atchison  etc.  Ry.  Co.  v.  Fronk,  74  Kan.  527, 
11  Ann.  Gaa.  174,  87  Pac.  701,  holding  contract  of  student  brakeman  to 
exempt  company  from  liability  for  injuries  is  void  as  against  public 
policy;  King  v.  Atlantic  Coast  Line  R.  Co.,  157  N.  C.  63,  48  L.  R.  A. 
(N.  S.)  450,  72  S.  E.  808,  injured  employee  of  railroad  induced  by 
fraud  or  undue  influence  to  accept  benefit  from  relief  fund  in  discharge 
of  claim  for  personal  injuries  may  recover  damages  without  returning 
benefits,  but  amount  of  benefits  will  be  allowed  in  reduction  of  damages ; 
Miller  v.  Atlantic  Coast  Line  R.  Co.,  90  S.  C.  258,  73  S.  E.  74,  1 
N.  C.  C.  A.  452,  upholding  act  of  1905  providing  that  acceptance  of 
benefits  by  injured  employee  does  not  bar  recovery  for  injuries;  State 
v.  Thompson,  15  Wyo.  147,  87  Pac.  434,  construing  eight-hour  law  for 
miners  and  holding  miner  is  not  subject  to  penalty  for  working  more 
than  eight  hours ;  In  re  Morgan,  26  Colo.  440,  77  Am.  St  Rep.  290,  58 
Pac.  1080,  holding  like  Colorado  law  invalid;  dissenting  opinion  in  Cop- 
page  v.  Kansas,  236  U.  S.  27,  29,  41,  L.  R.  A.  1915C,  960,  59  L.  Ed.  451, 
452,  456,  35  Sup.  Ct.  240,  majority  holding  Kansas  statute  declaring 
it  misdemeanor  for  employer  to  require  employee  not  to  become  or  re- 
main member  of  labor  union  during  employment  is  void. 

Exercise  of  police  power  based  on  reasonable  discretion  will  be  upheld. 
Approved  in  Price  v.  Illinois,  238  U.  S.  452,  59  L.  Ed.  1405,. 35  Sup, 
Ct.  892,  upholding  pure  food  law  of  Illinois  of  1907,  prohibiting. sale 
XvTE^81 
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of  food  preservatives  containing  boric  acid;  New  York  v.  Hesterberg, 
211  U.  S.  39,  53  L.  Ed.  79,  29  Sup.  Ct.  10,  upholding  game  law  of  New 
York  prohibiting  possession  of  game  during  closed  season;  Ballard  v. 
Hunter,  204  U.  S.  266,  51  L.  Ed.  472,  27  Sup.  Ct.  261,  St.  Francis  Basin 
Levee  Act  of  Arkansas,  providing  for  constructive  service  upon  non- 
residents, does  not  deprive  them  of  property  without  due  process  of 
law;  Minnesota  Iron  Co.  v.  Kline,  199  U.  S.  598,  50  L.  Ed.  325,  26  Sup. 
Ct.  159,  upholding  Minn.  Gen.  Stats.  1894,  §2701,  applying  fellow- 
servant  rule  to  railroad  and  holding  mining  railroad  not  exempt  under 
that  act;  Union  Oil  Co.  v.  City  of  Portland,  198  Fed.  443,  holding  city 
council  of  Portland  could  repeal  ordinance  designating  districts  where 
fuel  oil  might  be  stored  for  sale  and  distribution  after  oil  company  had 
purchased  tract  of  land  and.  prepared  to  build  storage  plant,  and  pass 
another  ordinance  leaving  such  property  within  restricted  district; 
United  States  v.  Delaware  &*'H.  Co.,  164  Fed.  237,  "commodities  clause" 
of  Interstate  Commerce  A^  of  1906  is  void  as  to  railroads  owning  coal 
lands  fifty  years  before  its  •  enactment  and  having  constructed  railroads 
thereto  at  great  expense;  Smeltzer  v.  St.  Louis  etc.  R.  Co.,  158  Fed.  666, 
upholding  Hepburn  Act  of  1906  making  initial  carrier  liable  for  loss 
or  damage  to  goods  occurring  on  its  own  or  connecting  lines;  In  re  Home 
Discount  Co.,  147  Fed.  547,  upholding  act  of  Alabama  of  March  9,  1901, 
regulating  business  of  money  brokers  but  not  applying  to  banking  busi- 
ness; Kentucky  v.  Powers,  139  Fed.  461,  in  State  court  accused  has 
right  to  trial  by  jurors  without  discrimination  against  those  of  same 
political  party;  Kibbe  v.  Stevenson  etc.  Min.  Co.,  136  Fed.  149,  69 
C.  C.  A.  145,  fellow-servant  rule  may  be  applied  to  a  mining  corpora- 
tion operating  short  line  of  railroad;  St.  Louis  etc.  Ry.  Co.  v.  State,  86 
Ark.  524,  112  S.  W.  152,  upholding  act  of  1905  requiring  railroads  to 
maintain  building  or  shed  over  repair  tracks  at  division  point,  where 
work  is  constantly  done,  to  protect  employees  from  inclement  weather; 
County  of  Plumas  v.  Wheeler,  149  Cal.  763,  87  Pac.  911,  upholding 
county  ordinance  regulating  sheep-grazing  and  imposing  license  fee; 
In  re  Finley,  1  Cal.  App.  207,  81  Pac.  1045,  upholding  Penal  Code,  §  246, 
providing  death  penalty  where  life  convict  commits  assault  with  deadly 
weapon ;  Gould  v.  Gould,  78  Conn.  244, 2  L.  R.  A.  (N.  S.)  531,  61  Atl.  605, 
upholding  Pub.  Acts  1895,  c.  325,  p.  667,  prohibiting  marriage  by  epileptic 
while  woman  under  age  of  forty-five  years;  Dawson  v.  Orange,  78  Conn. 
100,  61  Atl.  102,  upholding  Gen.  Stats.  1902,  §  4053,  authorizing  suit  to 
settle  title  to  realty,  allowing  either  party  jury  trial  of  issues  of  fact 
arising  on  legal  claim;  Atlantic  Coast  Line  R.  Co.  v.  State,  135  Ga.  561, 
82  L.  R.  A.  (N.  S.)  20,  69  S.  E.  732,  upholding  act  requiring  railroads  to 
provide  arc  electric  headlights  consuming  not  less  than  three  hundred 
watts  at  the  arc  and  with  reflector  not  less  than  twenty-three  inches  in 
diameter;  Campbell  v.  Thomasville,  6  Ga.  App.  231,  232,  64  S.  E.  824, 
ordinance  of  city  of  Waycross  regulating  sale  of  near  beer  is  void  as 
prohibiting  sale  under  guise  of  regulating  it;  Carr  v.  State,  175  Ind.  259, 
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32  L.  R.  A.  (N.  S.)  1190,  93  N.  E.  1077,  upholding  act  of  1909  with- 
drawing baseball  from  inhibition  of  Sunday  labor  of  act  of  1905; 
Parks  v.  State,  159  Ind.  217,  219,  220,  221,  225,  64  N.  E.  865,  867,  up- 
holding Burns'  Rev.  Stats.  1901,  §§  7318-7332e,  making  it  unlawful 
to  practice  medicine  without  license;  Ruggles  v.  State,  120  Md.  561,  87 
Atl.  1083,  upholding  act  of  1912  requiring  license  to  operate  motor 
vehicle  and  imposing  fee  of  two  dollars  for  indefinite  period,  but  re- 
quiring professional  chauffeurs  to  pay  annual  fee  of  five  dollars  and 
exempting  operators  of  municipal  vehicles;  State  v.  Potomac  Valley 
Coal  Co.,  116  Md.  382,  385,  81  Atl.  687,  688,  act  of  1910  prescribing 
penalty  against  corporation  engaged  in  mining  coal  or  fire-clay  for  fail- 
ure to  pay  wages  semi-monthly  is  void;  Mt.  Vernon  Woodberry  Cotton 
Duck  Co.  v.  Frankfort  etc.  Ins.  Co.,  Ill  Md.  570,  134  Am.  St.  Rep.  636,  • 
75  Atl.  109,  upholding  act  of  1902  prohibiting  employment  of  children 
under  fourteen  years  of  age  in  mills  and  factories  other  than  canning 
factories;  Withey  v.  Bloem,  163  Mich.  425,  35  L.  R.  A.  (N.  S.)  628,  128 
N.  W.  915,  law  of  1909  limiting  hours  of  women  to  nine  in  manufactur- 
ing establishments,  except  in  those  for  canning  perishable  fruit,  is  not 
class  legislation;  Matheson  v.  Minneapolis  St.  Ry.  Co.,  126  Minn.  292, 
L.  R.  A.  1916D,  412,  148  N.  W.  73,  5  N.  C.  C.  A.  876,  upholding  Work- 
men's Compensation  Act  excluding  domestic  servants,  farm  laborers, 
casual  employees,  and  railroad  employees  engaged  in  interstate  com- 
merce from  its  provisions;  Hawkins  v.  Smith,  242  Mo.  696,  697,  147 
S.  W.  1044,  upholding  statute  of  1909  making  owners  of  mines  liable 
for  injuries  to  employees  by  negligence  of  fellow-servants;  State  v. 
Tower,  185  Mo.  93,  68  L.  R.  A.  402,  84  S.  W.  12,  upholding  Laws  1901, 
p.  73,  making  emission  of  dense  smoke  in  cities  of  one  hundred  thousand 
a  public  nuisance ;  State  v.  Armour  &  Co.,  27  N.  D.  205, 145  N.  W.  1044, 
upholding  law  of  1911  regulating  size  of  pails  in  which  lard  shall  be 
sold,  and  affirming  conviction  for  its  violation;  State  v.  Olson,  26  N.  D. 
329,  144  N.  W.  671,  upholding  statute  of  1913,  known  as  anti-snuff  law, 
exempting  ordinary  plug,  fine  cut  or  long  cut  chewing  tobacco  from  its 
provisions ;  Johnson  v.  Spartan  Mills,  67  S.  C.  357,  360,  47  S.  E.  702,  703, 
upholding  Code  1902,  §§  2719,  2720,  prohibiting  payment  of  wages  except 
in  lawful  money  unless  the  substitute  be  convertible  into  cash  or  goods 
at  option  of  holder;  Motlow  v.  State,  125  Tenn.  591,  145  S.  W.  189,  up- 
holding act  of  1909  forbidding  manufacture  for  sale  of  intoxicating 
liquors  except  alcohol  of  188  proof;  O'Neil  v.  State,  115  Tenn.  444,  90 
S.  W.  631,  upholding  Acts  1901,  c.  78,  p.  115,  prohibiting  practice  of 
medicine  without  license;  Houston  etc.  Ry.  Co.  v.  Dallas,  98  Tex.  416, 
84  S.  W.  654,  upholding  ordinance  pursuant  to  city  charter  requiring 
railroad  tracks  to  be  constructed  at  grade  on  crossings;  St.  Louis  etc. 
Ry.  Co.  v.  Smith,  20  Tex.  Civ.  460,  49  S.  W.  631,  holding  Texas  live- 
stock law  and  proper  regulations  thereunder  of  State  livestock  sanitary 
commission  are  not  violative  of  interstate  commerce  clause  of  Constitu- 
tion; State  v.  Cary,  126  Wis.  141,  105  N.  W.  795,  Laws  1905,  p.  419, 
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c.  278,  limiting  interest  on  loan  of  money  to  rate  of  ten  per  cent  or 
prohibiting  more  than  fourteen  per  cent  commission,  valid;  dissenting 
opinion  in  Ex  parte  Dickey,  144  Cal.  242,  246,  103  Am.  St.  Rep.  82,  66 
L.  R.  A.  928,  77  Pac.  927,  929,  majority  holding  Stats.  1903,  c.  11,  §  4, 
p.  14,  limiting  compensation  of  employment  agent  to  ten  per  cent  of 
month's  wages  in  employment  furnished,  invalid;  dissenting  opinion  in 
Ex  parte  Blardone,  55  Tex.  Cr.  197,  21  L.  R.  A.  (N.  0.)  607,  116  S.  W. 
1200,  majority  upholding  act  of  1907,  prohibiting  possession  of  wild  game, 
including  ducks,  for  purpose  of  sale;  Harbison  v.  Knoxville  Iron  Co., 
103  Tenn.  430,  437,  76  Am.  St  Rep.  687,  691,  53  S.  W.  957,  959,  property 
includes  right  to  acquire  and  dispose  of  property  and  to  contract;  Day- 
ton Coal  etc.  Co.  v.  Barton,  103  Tenn.  611,  53  S.  W.  971,  upholding 
act  requiring  employers  paying  employees  in  store  checks  to  redeem  same 
in  cash;  In  re  Maxwell,  19  Utah,  503,  57  Pac.  414,  prosecution  by  way 
of  information  filed  by  county  attorney  is  not  violative  of  Fourteenth 
Amendment ;  In  re  Morgan,  26  Colo.  442,  448,  77  Am,  St.  Rep.  292,  297, 
58  Pac.  .1080,  1083,  and  Republican  Iron  Co.  v.  State,  160  Ind.  384,  66 
N.  E.  1006,  both  arguendo. 

Distinguished  in  Dobbins  v.  Los  Angeles,  195  17.  S.  236,  49  L.  Ed.  175, 
25  Sup.  Ct.  18,  narrowing  by  ordinance  limit  for  erection  of  gasworks 
so  as  to  exclude  property  on  which  works  being  erected  under  old  ordi- 
nance invalid;  King  v.  Hatfield,  130  Fed.  582,  constitutional  provision 
for  passing  forfeited  lands  to  adverse  claimant  invalid  as  to  lands  for- 
feited for  noncharging  of  State  tax;  Ex  parte  Drexel,  147  Cal.  766,  2 
L.  R.  A.  (N.  S.)  588,  82  Pac.  431,  and  State  v.  Ramsey er,  73  N.  H.  40, 
58  Atl.  963,  both  holding  void  Anti-trading  Stamp  Acts;  Ex  parte  Hay- 
den,  147  Cal.  650,  109  Am.  St.  Rep.  183,  82  Pac.  316,  Stats.  1903,  c.  251, 
§  1,  p.  338,  imposing  penalty  on  shipper  failing  to  stamp  on  packages  of 
fruit  locality  where  grown,  invalid;  Ex  parte  Dickey,  144  Cal.  235,  237, 
241,  103  Am.  St.  Rep.  82,  66  L.  R.  A.  928,  77  Pac.  924,  927,  Stats.  1903, 
c.  11,  §  4,  p.  14,  limiting  compensation  of  employment  agent  to  ten  per 
cent  of  month's  wages  in  employment  furnished,  invalid;  In  re  Smith, 
143  Cal.  372,  77  Pac.  182,  county  ordinance  prohibiting  gasworks  within 
sparsely  settled  district  where  gasworks  located  prior  to  ordinance,  in- 
valid; McKinster  v.  Sager,  163  Ind.  680,  106  Am.  St.  Rep.  268,  68 
L.  R.  A.  273,  72  N.  E.  858,  and  Sellers  v.  Hayes,  163  Ind.  434,  72  N.  E. 
123,  both  holding  invalid  Act  1903,  c.  153,  p.  276,  declaring  fraudulent 
any  sale  of  goods  except  in  ordinary  course  of  trade  as  against  creditor's 
claim  arising  from  sale  of  goods;  Ballard  v.  Mississippi  Cotton  Oil  Co., 
81  Miss.  561,  95  Am.  St.  Rep.  476,  62  L.  R.  A.  407,  34  South.  550,  act 
of  1898  providing  for  recovery  from  corporations,  for  injuries  to  em- 
ployees resulting  from  negligence  of  employer,  his  agent  or  fellow- 
servant,  and  that  knowledge  of  defective  appliance  shall  be  no  defense, 
imposes  restriction  on  all  corporations,  not  imposed  on  natural  persons, 
and  is  void;  State  v.  Miksicek,  225  Mo.  570,  135  Ant  St.  Rep.  597,  125 
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S.  W.  510,  holding  act  of  1899  limiting  hours  of  employment  in  bakeries 
is  void. 

Validity  of  police  regulation  as  to  branding  or  labeling  articles  of 
commerce.    Note,  1  L.  R.  A.  (N.  S.)  185. 

State  may  not  deny  citizens  doe  process  of  law. 
Approved  in  Twining  v.  New  Jersey,  211  U.  S.  100,  101,  102,  113,  63 
L.  Ed.  107,  112,  29  Sup.  Ct.  14,  exemption  from  compulsory  self-in- 
crimination in  State  courts  is  not  secured  by  Federal  Constitution; 
Keeney  v.  Dominion  Coal  Co.,  225  Fed.  628,  tax  imposed  by  Ohio  code 
is  not  collectible  against  assets  of  insolvent  corporation  in  hands  of 
receiver  in  trust  for  creditors;  Larabee  v.  Dolley,  175  Fed.  392,  bank 
guaranty  law  of  Kansas  is  void  as  discrimination  against  national  banks ; 
Loeb  v.  Jennings,  133  Ga.  806,  18  Ann.  Oas.  876,  67  S.  E.  106,  under 
provision  of  State  Constitution,  person  may  be  summarily  tried  and  con- 
victed without  jury  for  violating  municipal  ordinance,  relating  to  sale 
of  liquor  and  sentenced  to  work  on  city  streets;  Republic  Iron  etc.  Co. 
v.  State,  160  Ind.  384,  82  L  R.  A.  136,  66  N.  E.  1006,  holding  act  of 
1899  requiring  weekly  payment  of  wages  to  laborers  is  invalid;  Cun- 
ningham v.  Northwestern  Improvement  Co.,  44  Mont.  210,  1  N.  C.  C.  A. 
735,  119  Pac.  561,  law  of  1909  providing  scheme  of  accident  insurance 
for  employees  in  coal  mines,  taxing  employees'  wages,  and  employer  on 
amount  of  coal  mined  to  secure  fund,  is  not  invalid  as  denial  of  due 
process  of  law ;  Ives  v.  South  Buffalo  Ry.  Co.,  201  N.  Y.  298,  302,  Ann. 
Oas.  1912B,  156,  84  L.  R.  A.  (N.  S.)  162,  94  N.  E.  441,  442, 1  N.  C.  C.  A. 
538,  541,  Workmen's  Compensation  Act  of  1910  imposing  absolute  lia- 
bility on  employers  in  certain  occupations  for  injuries  to  employees,  re- 
gardless of  negligence  or  default  of  employer,  is  void;  Investors'  Syn- 
dicate v.  Pugh,  25  N.  D.  497,  142  N.  W.  921,  provisions  of  code 
authorizing  giving  of  surety  bonds  on  appeal  and  taxing  cost  thereof 
are  not  invalid  as  class  legislation;  Ex  parte  Martinez,  66  Tex.  Cr.  69, 
145  S.  W.  994,  indictment  for  murder  in  certain  county*  is  not  void 
because  accused  is  not  present  in  county  when  indicted;  dissenting 
opinion  in  People  v.  Crane,  214  N.  Y.  189,  195,  198,  Ann.  Oas.  1915B, 
1254,  108  N.  E.  439,  441,  442,  majority  upholding  statute  providing 
for  employment  of  citizens  only  in  construction  of  public  works  and 
affirming  conviction  for  employment  of  aliens  in  construction  of  muni- 
cipal sewer. 

Setting  aside  verdict  for  inadequacy  of  damages.    Note,  47  L.  R.  A. 
52. 

Necessity  for  provision  for  notice  of  hearing  as  to  damages  or  com- 
pensation in  condemnation.    Note,  4  L.  R.  A.  (N.  S.)  174. 

Assumption  of  risks  by  employee.    Note,  19  £.  R.  0. 167. 

Miscellaneous.    Cited  in  Moeschen  v.  Tenement  House  Department, 
203  U.  S.  583,  51  L.  Ed.  328,  27  Sup.  Ct.  781,  Stevenson  Iron  Min.  Co.  v. 
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Kibbe,  205  U.  S.  537,  61  L.  Ed.  920,  27  Sup.  Ct:  790,  and  Chino  Lee  v. 
United  States,  231  U.  S.  735,  58  L.  £<L  459,  34  Sup.  Ct.  315,  all  affirming 
judgment  on  authority  of  principal  case ;  State  ■  v.  Moore,  2  Penne. 
(Del.)  321,  46  Atl.  675,  upholding  prosecution  by  information;  Sutton 
v.  Hancock,  118  Ga.  443,  45  S.  E.  507,  upholding  Civ.  Code,  §  3283,  mak- 
ing probate  in  common  form  conclusive  upon  all  parties  in  interest, 
except  minors,  after  expiration  of  seven  years  from  time  of  such 
probate;  Tyler  v.  Court  of  Registration,  175  Mass.  74,  55  N.  E.  813, 
upholding  Stats.  1898,  c.  562,  relating  to  registration  and  confirma- 
tion of  land  titles;  dissenting  opinion  in  De  lima  v.  Bidwell,  182  U.  S. 
216,  45  L.  Ed.  1063,  21  Sup.  Ct.  760,  majority  holding  with  ratification 
of  treaty  of  peace  between  Spain  and  United  States,  Porto  Rico  ceased 
to  be  "foreign  country"  within  meaning  of  tariff  laws;  dissenting 
opinion  in  Hendryx  v.  Perkins,  114  Fed.  824,  52  C.  C.  A.  435,  majority 
holding  bill  to  vacate  prior  decree  for  fraud  will  not  sustain  decree  grant- 
ing such  relief  on  ground  of  mistake  of  fact,  though  such  mistake  related 
to  state  of  pleadings  at  time  of  hearing,  and  was  shared  by  court,  and 
prevented  determination  of  cause  on  merits. 

169  U.  8.  398-415,  42  I*.  Ed.  793,  18  Sup.  Ot.  386,  SMITHSONIAN  INSTITU- 
TION v.  MEECH. 

Evidence  of  single  witness,  corroborated  by  circumstances,  may  estab- 
lish oral  trust. 

• 

Distinguished  in  Troeder  v.  Lorsch,  150  Fed.  712,  80  C.  C.  A.  376, 
objection  to  bankrupt's  discharge  grounded  on  perjury  must  be  sustained 
by  such  evidence  as  to  overcome  presumptions  and  opposing  evidence. 

Implied  or  resulting  trust  arises  on  conveyance  to  one  of  property  paid 
for  by  another. 

Approved  in  United  States  v.  Colorado  Anthracite  Co.,  225  U.  S.  223, 
56  L.  Ed.  1065,  32  Sup.  Ct.  617,  where  it  does  not  appear  that  corpora- 
tion had  previously  entered  full  amount  of  coal  lands,  entry  by  qualified 
entryman  is  not  illegal,  and  falsity  of  affidavit  that  entry  was  not  for 
another  does  not  affect  right  of  entryman  or  his  assign  to  recover  price 
paid;  In  re  Davis,  112  Fed.  132,  holding  where  purchaser,  who  pays 
consideration  for  property,  causes  it  to  be  conveyed  to  another,  with 
intention  that  it  shall  be  held  in  trust  for  benefit  of  third  persons, 
which  intended  trust  fails  because  not  declared  in  conformity  with 
statute  of  frauds,  trust  results  in  favor  of  purchaser;  Hubbard  v.  Mc- 
Mahon,  117  Ark.  575,  176  S.  W.  126,  in  suit  by  heir  to  have  resulting 
trust  declared  in  favor  of  decedent's  estate  in  property  purchased  by 
him,  but  standing  in  name  of  wife,  evidence  shows  placing  of  title  in 
wife's  name  was  not  advancement;  Wilson  v.  Warner,  89  Conn.  248, 
93  Atl.  535,  where  title  is  taken  in  name  of  wife  while  consideration 
is  paid  by  husband,  and  she  agrees  to  transfer  property  to  him  upon 
request,  resulting  trust  arises  in  favor  of  husband;  Dorsey  v.  Manning, 
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• 

15  App.  D:  C.  393,  where  mortgagee  realizing  insufficient  sum  to  pay 
mortgage  debt  seeks  to  charge  husband  of  last  grantee  with  payment 
of  deficiency  upon  theory  of  resulting  trust,  because  he  furnished  pur- 
chase money,  although  legal  title  was  in  wife's  name,  wife  is  proper  if  not 
necessary  party;  Murrell  v.  Peterson,  59  Fla.  569,  52  South.  727,  verbal 
agreement  at  time  title  is  taken  that  it  will  be  held  upon  terms  law 
implies  does  not  prevent  implied  trust  resulting  from  payment  of  pur- 
chase price  by  two  and  taking  of  title  in  name  of  one;  Ruhe  v.  Ruhe, 
113  Md.  601,  77  Atl.  800,  overruling  demurrer  to  bill  to  declare  resulting 
trust  in  property  purchased  with  husband's  earnings  and  placed  in  name 
of  wife;  Shelton  v.  Harrison,  182  Mo.  App.  416,  417,  418,  167  S.  W.  637, 
638,  fact  that  person  paying  purchase  money  directs  that  title  to  land  be 
placed  in  other  party  does  not  make  trust  express  instead  of  resulting 
trust;  Woodward  v.  Woodward,  89  Neb.  145,  131  N.  W.  189,  fact  that 
unenforceable  oral  contract  was  made  between  husband  and  wife  with 
respect  to  trust  estate  does  not  defeat  resulting  trust  in  favor  of  hus- 
band paying  part  of  purchase  price  of  land;  Turley  v.  Feebeck,  38  Okl. 
263,  132  Pac.  891,  presumption  that  husband  intended  settlement  upon 
wife  cannot  arise  where  deed  was  executed  to  her  instead  of  to  him 
without  his  knowledge  and  resulting  trust  arises  in  his  favor;  Casciola 
v.  D  on  a  tell  i,  218  Pa.  630,  67  Atl.  903,  in  action  of  ejectment  by  married 
woman  to  recover  land  standing  in  her  name  and  deeded  without  her  hus- 
band joining,  evidence  was  admissible  to  show  land  was  her  husband's 
and  that  he  appropriated  purchase  money  without  objection  on  part  of 
his  wife. 

Distinguished  in  In  re  Foss,  147  Fed.  792,  wife  of  bankrupt  can  re- 
cover money  lent  husband  procured  by  mortgaging  her  land,  though  land 
given  her  by  husband  while  solvent;  In  re  Peabody,  118  Fed.  270,  55 
C.  C.  A.  360,  holding  where  purchaser  intending  to  devote  purchased 
property  for  benefit  of  grandchildren  took  deed  in  name  of  daughter 
(mother  of  grandchildren),  trust  resulted  in  her  favor. 

Whether  purchase  in  name   of  wife  la  advancement  is  question  of 
intention. 

Approved  in  In  re  Hill,  190  Fed.  394,  where  wife  furnished  money 
to  husband  from  her  inheritance  to  pay  pressing  obligation  and  took  her 
husband's  note  for  amount  advanced,  note  in  hands  of  her  administrator 
was  properly  allowed  against  husband's  estate  in  bankruptcy;  In  re 
Davis,  112  Fed.  131,  holding  where  purchaser  causes  title  to  be  conveyed 
to  another  with  intention  that  same  shall  be  held  in  trust  for  benefit 
of  third  persons,  which  intended  trust  does  not  conform  to  statute  of 
frauds,  trusts  results  in  favor  of  purchaser. 

Express  agreement  controlling  conveyance  to  wife,  husband  paying 
price,  does  not  destroy  trust. 

Approved  in  Russell  v.  Russell,  129  Fed.  445,  holding  antenuptial 
agreement  where  wife  agreed  to  accept  five  thousand  dollars  in  lieu  of 
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dower  void  when  obtained  by  misrepresentation  as  to  value  of  husband's 
property;  In  re  Davis,  112  Fed.  133,  holding  where  purchaser  causes 
title  to  be  conveyed  to  another  with  intention  that  it  shall  be  held  in 
trust  for  third  person,  which  intended  trust  fails  because  of  statute  of 
frauds,  trust  results  in  favor  of  purchaser. 

Distinguished  in  Burkhardt  v.  Burkhardt,  107  Iowa,  375,  77  N.  W. 
1071,  where  property  was  conveyed  to  wife  in  consideration  of  joint 
agreement,  which  husband  carried  out  on  her  becoming  insane,  no  trust 
results  in  his  favor. 

When  a  resulting  trust  arises  in  favor  of  a  husband  or  wife  who 
pays  the  purchase  price  and  takes  title  in  name  of  the  other 
spouse.    Note,  127  Am.  St  Rep.  262. 

Resulting  trust  as  arising  from  purchase  by  husband  in  name  of 
wife.    Note,  Ann.  Oas.  19150,  1086,  1087. 

"Where  bequests  are  conditioned  on  legatee's  acquiescence,  contesting 
legatee  cannot  take. 

Approved  in  Kramer  v.  Kramer,  201  Fed.  258,  119  C.  C.  A.  482,  hold- 
ing bequest  of  ten  thousand  dollars  to  be  realized  out  of  proceeds  of  life 
insurance  was  not  to  be  deducted  from  legacy  of  wife,  where  two  hun- 
dred thousand  dollar  estate  was  left  to  wife  and  son;  Estate  of  Miller, 
156  Cal.  122,  23  L.  R.  A.  (N.  S.)  868,  103  Pac.  843,  widow  unsuccess- 
fully contesting  will  forfeited  legacy,  though  she  had  reasonable  cause 
for  contest;  Estate  of  Hite,  155  Cal.  440,  443,  17  Ann,  Oas.  993,  21 
L.  R.  A.  (N.  S.)  953,  101  Pac.  445,  where  will  provides  for  forfeiture  of 
legacy  of  legatee  contesting  will,  contest  of  codicil  reducing  legacy  under 
original  will  is  contest  of  will  and  operates  as  forfeiture  of  legacy; 
iioran  v.  Moran,  144  Iowa,  466,  473,  474,  SO  L.  R.  A.  (N.  S.)  898,  123 
N.  W.  207,  209,  210,  holding  legacies  forfeited  for  contesting  will  in 
proceedings  to  withdraw  land  willed  to  testator's  widow,  where  heirs 
claimed  land  belonged  to  them  as  heirs  of  their  mother  and  was  obtained 
by  testator  through  forged  deed. 

Validity  of  condition  in  will  for  forfeiture  of  gift  in  case  of  eon- 
test.    Note,  17  Ann.  Oas.  997,  998. 

Effect  of  provision  in  will  for  forfeiture  of  contestant's  interest. 
Note,  68  L.  R.  A.  450,  456. 

What  amounts  to  contest  within  forfeiture  clause  in  will.  Note, 
21  L.  R.  A.  (N.  S.)  954. 

« 

160  U.  S.  416-421,  42  L.  Ed.  801,  18  Sup.  Ct.  390,  BROWN  V.  MARION  NAT. 


Forfeiture  'under  Kentucky  law  is  not  waived  by  giving  renewal  note 
or  separate  note  for  interest. 

Approved  in  Ervin  v.  First  Nat.  Bank,  161  N.  C.  47,  76  S.  E.  531,  bank 
requiring  debtor  to  renew  indebtedness  from  time  to  time  and  to  pay 
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eight  per  cent  in  advance  is  guilty  of  usury,  and  indebtedness  bears  no 
interest;  Merchants'  Nat.  Bank  v.  Jno.  P.  Sharkey  Co.,  64  Or.  35,  128 
Pac.  1006,  in  action  by  national  bank  to  recover  on  note  calling  for 
usurious  interest,  testimony  as  to  usurious  interest  should  have  been 
admitted  to  reduce  rate  of  interest  after  commencement  of  action  from 
conventional  interest  to  legal  rate;  McCarthy  v.  First  Nat.  Bank,  23 
8.  D.  276,  286,  287,  289,  21  Ann.  Oas.  437,  23  L.  R.  A.  (N.  S.)  335f 
121  N.  W.  856,  860,  861,  statute  of  limitations  begins  to  run  from  ap- 
plication by  national  bank  of  payment  on  note  to  payment  of  usurious 
interest  with  consent  of  maker,  and  action  to  recover  double  amount  of 
payment  of  usurious  interest  is  barred;  First  Nat.  Bank  v.  McCarthy, 
18  S.  D.  231,  100  N.  W.  16,  note  is  usurious  if  executed  as  renewal  of 
note  providing  for  usurious  interest;  National  Bank  v.  Lynch,  69  W.  Va. 
336,  337,  71  S.  E.  391,  in  action  by  national  bank  against  maker  of  note, 
defendant  may  reduce  amount  of  recovery  by  amount  of  usurious  inter- 
est which  note  bears  on  its  face,  but  cannot  set  off  usurious  interest 
paid. 

Interest  is  not  "paid"  within  Kentucky  statute  when  Included  In  re- 
newal note. 

Approved  in  Louisville  Trust  Co.  v.  Kentucky  Nat.  Bank,  87  Fed.  147, 
reaffirming  rule;  Pardoe  v.  Iowa  State  Nat.  Bank,  106  Iowa,  349, 76  N.  W. 
801,  where  original  note  is  usurious,  usury  is  carried  into  renewal  note; 
McCarthy  v.  First  Nat.  Bank,  223  U.  S.  500,  56  L.  Ed.  526,  32  Sup. 
Ct.  240,  holding  action  against  national  bank  to  recover  double  amount 
of  payments  of  usurious  interest  was  barred  by  two-year  statute  of 
limitations;  First  Nat.  Bank  v.  Lasater,  196  U.  S.  118,  49  L.  Ed.  409, 
25  Sup.  Ct.  206,  giving  of  renewal  note  will  not  sustain  recovery  from 
national  bank  on  account  of  usurious  interest  in  original  note;  Hasel- 
tine  v.  Central  Nat.  Bank  (No.  1),  183  U.  S.  135,  46  L.  Ed.  119,  22  Sup. 
Ct.  52,  holding  in  action  on  note  given  to  national  hank,  maker  cannot 
set  off  usurious  interest  paid  in  cash  upon  renewal  of  such  note  and 
others  of  which  it  was  a  consolidation;  Haseltine  v.  Central  Nat.  Bank, 
155  Mo.  74,  56  S.  W.  897,  holding  one  who  has  paid  usurious  interest 
on  note  to  national  bank  cannot  maintain  suit  to  recover  twice  amount  of 
usurious  interest  paid,  unless  he  has  paid  or  offers  to  pay  principal  of  note ; 
Daingerfield  National  Bank  v.  Ragland,  181  U.  S.  46, 45  L.  Ed.  7S9,  21  Sup, 
Ct.  537,  holding  if  obligee  actually  pays  usurious  interest  as  such,  usurious 
transaction  occurs  then,  and  he  must  sue  within  two  years;  Richard  v. 
Bippus,  18  App.  D.  C.  305,  in  suit  on  promissory  note,  where  contract 
is  usurious,  interest  at  six  per  cent  may  be.  recovered  after  maturity ; 
Second  Nat.  Bank  v.  Fitzpatrick,  111  Ky.  232,  63  S.  W.  460,  holding 
judgment  against  national  bank  for  twice  amount  of  interest  paid  as 
penalty  for  usury  bears  interest  from  date  of  filing  petition  to  recover 
penalty;  Citizens'  Nat.  Bank  v.  Forman,  111  Ky.  212,  63  S.  W.  456, 
holding  debtor's  right  of  action  to  recover  twice  amount  of  usurious  in* 
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terest  paid  national  bank  does  not  accrue  when  note  is -discounted;  Cit- 
izens' Nat.  Bank  v.  Donnell,  172  Mo.  412,  418,  72  S.  W.  932,  holding 
forfeiture  of  interest  by  national  bank  not  avoided  by  giving  separate 
renewal  note  in  which  is  included  usurious  interest,  or  by  applying 
usurious  interest  to  principal;  Central  Nat.  Bank  v.  Haseltine,  155  Mo. 
64,  55  S.  W.  1017,  holding  under  U.  S.  Rev.  Stats.,  §  5198,  in  suit  by 
national  bank  on  note,  usurious  interest  paid  cannot  be  set  off;  Ander- 
son v.  Tatro,  44  Okl.  221,  144  Pac.  361,  giving  of  new  note  in  renewal 
of  previous  one  is  not  payment ;  First  Nat.  Bank  v.  Latham,  37  Okl.  290, 
132  Pac.  893,  giving  of  renewal  note  will  not  sustain  recovery  from 
national  bank  on  account  of  usurious  interest  in  original  note,  since 
statute  contemplates  payment  not  further  promise  to  pay;  Merchants' 
etc.  Nat.  Bank  v.  Horton,  27  Okl.  692,  117  Pac.  202,  in  action  by  joint 
makers  to  recover  penalty  for  payment  of  usurious  interest  to  national 
bank,  burden  is  on  plaintiff  to  show  that  he  has  paid  greater  amount 
than  legal  rate  and  that  bank  has  knowingly  received  usurious  amount; 
Lasater  v.  First  Nat.  Bank,  40  Tex.  Civ.  238,  88  S.  W.  430,  surety's  note 
given  in  renewal  does  not  operate  as  payment  entitling  principal  to 
recover  double  amount  of  usurious  interest,  nor  does  subsequent  payment 
of  surety's  note  give  principal  such  cause  of  action. 

Distinguished  in  Louisville  Trust  Co.  v.  Kentucky  Nat.  Bank,  102 
Fed.  446,  447,  holding  where  on  settlement  between  national  bank  and 
debtor  payment  was  made  and  new  note  given  for  balance,  limitations  on 
action  under  Rev.  Stats.,  §  5198,  to  recover  penalty  for  usury  commenced 
to  run  on  date  of  new  note;  Sanford  v.  Kunz,  9  Idaho,  34,  71  Pac.  612, 
borrower  under  usurious  contract  must  pay  legal  rate  where  parties 
cancel  usurious  contract  by  mutual  consent  and  form  new  one ;  Citizens' 
Nat.  Bank  v.  Donnell,  195  Mo.  572,  94  S.  W.  518,  plaintiff  claiming  full 
amount  of  usurious  interest  forfeits  entire  interest  including  legal  rate 
from  commencement  of  suit ;  dissenting  opinion  in  Citizens'  Nat.  Bank  v. 
Forman,  111  Ky.  223,  63  S.  W.  758,  majority  holding  debtor's  right  of 
action  to  recover  twice  amount  of  usurious  interest  paid  national  bank 
does  not  accrue  when  note  is  discounted. 

Running  of  statute  of  limitations  against  action  to  receive  penalty 
or  forfeiture  for  taking  usury.    Note,  21  Ann.  Gas.  446. 

Effect  of  national  bank's  taking  or  reserving  illegal  interest.    Note, 
56  L.  R.  A.  684,  685,  687,  703,  704. 

Miscellaneous.  Cited  in  Citizens'  Nat.  Bank  v.  Donnell,  195  U.  S.  374, 
49  L.  Ed.  241,  25  Sup.  Ct.  49,  where  defense  of  usury  made  to  action 
by  bank  on  promissory  note,  bank  cannot  avoid  forfeiture  by  remitting 
excess. 

169  U.  S.  421-432,  42  L.  Ed.  80S,  18  Sup.  Ct.  392,  SAVINGS  ETC.  SOO.  ▼. 
MULTNOMAH  CO. 

Law  taxing  interests  of  mortgagor  and  mortgagee  separately  is  con- 
stitutional. 
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Approved  in  Ross  v.  Portland,  42  Or.  138,  70  Pac.  375,  following  rule; 
State  v.  Smith,  158  Ind.  551,  552,  577,  63  N.  E.  25,  28,  64  N.  E.  19, 
upholding  act  of  1899,  authorizing,  for  tax  purposes,  deduction  of  mort- 
gage indebtedness,  not  exceeding  seven  hundred  dollars,  from  assessed 
valuation  of  real  estate ;  Baltimore  v.  Safe  Deposit  etc.  Co.,  97  Md.  662, 
55  Atl.  317,  upholding  Act  1902,  c.  486,  taxing  personal  property  held  in 
trust  as  property  of  true  owner  in  county  where  owner  resides ;  Stearns- 
Roger  Mfg.  Co.  v.  Aztec  Gold  Min.  etc.  Co.,  14  N.  M.  332,  93  Pac.  714, 
trustee  and  cestuis  que  trust  of  trust  deed  have  no  such  interest  in  real 
estate  upon  which  mechanic's  lien  is  claimed  as  to  compel  them  to  post 
notice  required  by  statute,  where  trust  deed  was  recorded  prior  to  time 
materials  were  furnished;  Atchison  etc.  R.  R.  Co.  v.  Matthews,  174  U.  S» 
105,  43  L.  Ed.  913,  19  Sup.  Ct.  613,  arguendo. 

Taxation  of  mortgage  and  real  estate  at  full  value  as  double  taxa- 
tion.   Note,  23  L.  R.  A.  (N.  S.)  155. 

State  may  tax  mortgages  on  lands  within  State,  held  by  nonresidents. 
Approved  in. Liverpool  etc.  Ins.  Co.  v.  Board  of  Assessors,  221  U.  S. 
355,  L.  R.  A.  19150,  90S,  66  L,  Ed.  768,  31  Sup.  Ct.  550,  State  where 
debtor  is  domiciled  may  tax  premiums  due  by  resident  to  nonresident 
insurance  company,  upon  which  credits  have  been  extended  but  for 
which  no  written  obligations  have  been  given ;  Cunnius  v.  Reading  School 
District,  198  U.  S.  467,  49  L.  Ed.  1129,  25  Sup.  Ct.  721,  payment  made 
to  administrator  of  absentee's  estate  under  Pa.  Laws  1885,  p.  155,  good 
as  against  absentee;  Carstairs  v.  Cochran,  193  U.  S.  16,  48  L.  Ed.  597, 
24  Sup.  Ct.  318,  upholding  Laws  1900,  c.  320,  requiring  warehousemen 
to  pay  tax  on  liquors  stored  in  their  warehouse;  Blackstone  v.  Miller, 
188  U.  S.  206,  47  L.  Ed.  445,  23  Sup.  Ct.  279,  holding  where  Illinois 
citizen  makes  deposit  in  New  York  which  remains  there  fourteen  months, 
it  is  taxable  in  New  York,  though  whole  succession  had  been  taxed  in 
Illinois,  including  this  deposit;  Eidman  v.  Martinez,  184  XL  S.  582,  46 
L.  Ed.  701, 22  Sup.  Ct.  517,  holding  inheritance  tax  under  war  revenue  law 
of  1898  does  not  apply  to  intangible  personalty  in  this  country  of  non- 
resident alien,  whose  property  passed  to  nonresident  alien  son,  partly 
by  will  and  partly  by  foreign  intestate  laws;  Bristol  v.  Washington 
County,  177  U.  S.  144,  44  L.  Ed.  707,  20  Sup.  Ct.  590,  holding  amount 
of  tax  on  mortgages  held  by  nonresident  is  claim  against  property  of 
person  taxed,  which  is  debt  that  may  be  proved  against  his  estate  in 
State  where  loans  are  contracted;  Chicago  etc.-  Ry.  Co.  v.  Sturn,  174 
U.  S.  714,  4S  L.  Ed.  1146,  19  Sup.  Ct.  799,  situs  of  debt  is  at  domicile 
of  creditor;  New  Orleans  v.  Stempel,  175  U.  S.  321,  44  L.  Ed.  181,  20 
Sup.  Ct.  114,  nonresident's  credits  evidenced  by  notes  secured  by  mort- 
gages on  property  in  Louisiana  are  taxable  therein;  Walker  v.  Jack, 
88  Fed.  578,  51  C.  C.  A.  462,  State  may  tax  moneys  and  credits  owned 
by  nonresident,  controlled  by  agent  in  State ;  Detroit  «tc.  Ry.  Co.  v. 
Fuller,  205  Fed.  90,  act  of  Michigan  of  1911  imposing  tax  on  railroad 
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stock,  bonds  and  other  evidences  of  indebtedness  owned  and  held  by 
nonresidents  is  invalid;  Western  Assnr.  Co.  v.  Halliday,  126  Fed.  259, 
260,  61  C.  C.  A.  271,  holding  municipal  bopds  deposited  with  State  super- 
intendent of  insurance  by  foreign  insurance  company  for  protection  of 
Ohio  policy-holders  as  required  by  statute  are  taxable  by  auditor  of 
county  where  held,  when  not  returned  either  by  company  or  superintend- 
ent of  insurance;  Town  of  Fairbanks  v.  Independent  Meat  Market,  4 
Alaska,  150,  holding  town  had  no  authority  to  tax  cattle  or  stock  out- 
aid*  town  owned  by  market  within  town,  except  five  thousand  dollars' 
worth  which  would  be  brought  into  town,  slaughtered  and  sold; 
Denver  v.  Hobbs'  Estate,  58  Colo.  228,  232,  144  Pac.  877,  878,  upholding 
statute  of  1908  providing  that  corporate  stock,  except  in  case  of  banks, 
shall  not  be  taxed,  as  applied  to  domestic  and  foreign  corporations; 
Buck  v.  Beach,  164  Ind.  51,  57, 108  Am.  St.  Rep.  272,  71  N.  E.  968,  970, 
notes  belonging  to  nonresident  but  located  permanently  in  State,  except 
when  removed  to  avoid  taxation,  are  taxable  there;  State  v.  Smith,  158 
Ind.  551,  63  N.  E.  25,  upholding  act  of  1899  authorizing,  for  tax  pur- 
poses, deduction  of  mortgage  indebtedness,  not  exceeding  seven  hundred 
dollars,  from  assessed  valuation  of  real  estate;  In  re  Estate  of  Adams, 
167  Iowa,  391,  L.  R.  A.  19150,  95,  149  N.  W.  335,  decedent,  resident 
of  Florida,  loaning  money  on  real  estate  in  Iowa  and  depositing  securi- 
ties in  Iowa  bank,  could  not  defeat  collateral  inheritance  tax  by  remov- 
ing securities  to  Wisconsin  bank  three  days  before  her  death;  General 
Electric  Co.  v.  Board  of  Assessors,  121  La.  122,  131,  46  South.  124, 
128,  State  may  tax  debts  due  to  nonresidents  on  open  accounts  arising 
out  of  business  transacted  within  State;  Corry  v.  Baltimore  City,  96 
Md.  322,  53  Atl.  943,  upholding  under  Code,  art.  81,  §  141  et  seq.,  tax- 
ing shares  of  stock  in  corporations  created  in  State  when  owned  by 
nonresident  in  county  where  principal  office  of  corporation  is  situated; 
Allen  v.  Nat.  State  Bank,  92  Md.  513,  514,  515,  516,  517,  48  Atl.  79,  80, 
81,  holding  Act  of  1896,  c.  120,  providing  that  all  mortgagees  or  assign- 
ees holding  mortgages  of  record  in  State  shall  pay  certain  tax  includes 
nonresident  mortgagees;  Bellows  Falls  Power  Co.  v.  Commonwealth, 
222  Mass.  61,  Ann.  Gas.  19160,  834,  109  N.  E.  897,  upholding  tax  upon 
shares  of  stock  in  Vermont  corporation  owned  by  domestic  corporation; 
Kinney  v.  Stevens,  207  Mass.  370,  Ann.  Gas.  1912A,  902,  35  L.  R.  A. 
(N.  S.)  784,  93  N.  E.  587,  notes  belonging  to  nonresident  testator 
secured  by  mortgages  upon  realty  within  State  are  subject  to  succession 
tax;  In  re  Rogers1  Estate,  149  Mich.  308,  119  Am.  St.  Rep.  677,  11 
L.  R.  A.  (N.  8.)  1134,  112  N.  W.  933,  mortgages,  notes,  land  contracts 
and  papers  representing  property  within  State  belonging  to  nonresi- 
dent decedent  are  subject  to  inheritance  tax;  State  ex  rel.  Smitb  v. 
Probate  Court,  124  Minn.  512,  Ann.  Oas.  191&B,  861,  50  L.  R.  A  (N.  S.) 
262,  145  N.  W.  392,  resident's  exercise  of  power  of  appointment  by 
will  was  transfer  of  property  in  State  subject  to  inheritance  tax,  although 
situs  of  property  is  in  Kentucky;  State  v.  Western  Union  Tel.  Co.,  96 
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Minn.  23,  104  N.  W.  572,  upholding  Laws,  1901,  c  180,  p.  251,  taxing 
property  of  telegraph  company  within  State,  as  part  of  system ;  De  Rum' 
v.  Multnomah  Co.,  38  Or.  259,  63  Pac.  497,  holding  under  mortgage 
tax  law  of  1882,  lien  on  tax  on  mortgagee's  interest  in  premises  is  not 
discharged  by  satisfaction  of  mortgage ;  State  V.  Fidelity  &  Deposit  Co., 
35  Tex.  Civ.  217,  218,  220,  80  S.  W.  546,  547,  548,  securities  deposited 
by  foreign  corporation  with  State  treasurer  under  acts  25th  Leg.,  c.  165, 
p.  244,  are  taxable  by  that  State;  Chicago  etc.  R.  Co.  v.  State,  128  Wis. 
647,  108  N.  W.  582,  upholding  Laws  of  1903,  c.  315,  p.  491,  providing 
for  taxation  of  railroad  property;  dissenting  opinion  in  New  York  Ter- 
minal Co.  v.  Gaus,  204  N.  T.  523,  98  N.  E.  15,  majority  holding  pur- 
chaser took  corporate  property  subject  to  liens  of  franchise  taxes  as- 
sessed upon  property  in  hands  of  receiver,  where  sale  was  made  subject 
to  tax  liens. 

Distinguished  in  Buck  v.  Beach,  206  U.  S.  400,  405,  408,  51  L,  Ed. 
1111,  1113,  1114,  27  Sup.  Ct.  712,  mortgage  notes  made  and  payable  in 
Ohio  and  secured  by  mortgages  on  property  in  that  State,  owned  by  resi- 
dent of  New  York,  are  not  taxable  in  Indiana,  where  they  are  placed 
for  safekeeping;  Board  of  Council  of  Frankfort  v.  Fidelity  Trust  etc 
Co.,  Ill  Ky.  674,  64  S.  W.  472,  holding  in  absence  of  statute  mortgage 
on  Kentucky  realty  and  bonds  secured  thereby,  held  by  nonresident, 
not  taxable  in  Kentucky,  though  trustee  named  in  mortgage  resides  in 
Kentucky;  Adams  v.  Colonial  etc.  Mortgage  Co.,  82  Miss.  397,  404,  100 
Am.  St,  Rep.  633,  34  South.  530,  532,  loan  made  by  nonresident  with 
no  other  business  or  agent  in  State  not  taxable  under  Code  1892,  §  3757; 
People  v.  Trust  Co.  of  America,  205  N.  Y.  78,  98  N.  E.  208,  trustee 
under  bonds  recorded  in  1905  is  not  subject  to  recording  tax  of  fifty 
cents  on  each  one  hundred  dollars  imposed  by  acts  of  1906  and  1907 
on  additional  amount  of  bonds  issued  in  1907;  State  v.  Wisconsin  Tax. 
Commission,  161  Wis.  116,  152  N.  W.  850,  interest  paid  to  nonresident 
bondholders  secured  by  property  within  State  is  not  subject  to  income 
tax. 

Situs,  as  between  different  States  or  countries,  of  personal  property 
for  tax  purposes.    Note,  L.  R.  A-  1915C,  921,  940. 

Miscellaneous.  Cited  in  Talbot  v.  First  Nat.  Bank  of  Sioux  City,  185 
U.  S.  181,  46  L.  Ed.  862,  22  Sup.  Ct.  616,  to  point  that  interest  greater 
than  legal  interest  may  be  charged  but  may  be  relinquished,  and  recovery 
had  of  legal  interest. 

l&i  U.  S.  432-466,  42  I*.  Ed.  807,  18  Sup.  Ct.  403,  CENTRAL  NAT.  BANK 
V.  STEVENS. 

Supreme  Court  may  determine  whether  State  court  has  given  due  effect 
to  Federal  court's  judgment. 

Approved  in  Anglo-American  Provision  Co.  v.  Davis  Provision  Co., 
105  Fed.  537,  upholding  Federal  jurisdiction  where  effect  of  State  stat- 
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ute  limiting  right  of  foreign  corporations  to  sue  in  its  courts  is  to  deprive 
corporation  of  another  State  of  equitable  right  to  set  off  judgment  ren- 
dered against  it. 

Distinguished  in  Huntington  v.  Laidley,  176  U.  S.  678,  44  L.  Ed.  635, 
20  Sup.  Ct.  530,  holding  dismissal  of  suit  by  Circuit  Court  for  want  of 
jurisdiction  not  justified  on  ground  that  matter  was  res  adjudicata,  or 
was  under  control  of  State  court,  as  these  matters  affect  merits. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L  R.  A.  523. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  R.  A.  575. 

State  court  cannot  compel  parties  to  xelitigate  questions  decided  by 
Federal  court. 

Approved  in  St.  Louis  Min.  etc.  Co.  v.  Montana  Min.  Co.,  148  Fed. 
455,  injunction  will  lie  against  suit  in  State  court  to  relitigate  matter 
after  judgment  in  Federal  court;  James  v.  Central  Trust  Co.,  98  Fed. 
494,  39  C.  C.  A.  126,  holding  Circuit  Court  may,  where  it  has  foreclosed 
railroad  mortgage,  and  has  sold  property  thereunder,  enjoin  stockholder 
from  maintaining  suit  in  State  court  against  company  to  place  road  in 
hands  of  receiver;  Old  Dominion  Copper  Min.  etc.  Co.  v.  Bigelow,  203 
Mass.  205,  40  L.  R.  A.  (N.  S.)  314,  89  N.  E.  213,  judgment  of  Federal 
court  in  another  State  in  favor  of  executor  of  promoter  of  corporation, 
sued  by  corporation  for  rescission  of  sale  of  property  to  it  by  promoter 
and  his  associates,  is  not  bar  to  suit  in  Massachusetts  court  by  corpo- 
ration against  associate  promoter  for  secret  profits,  where  latter  was 
not  party  to  feuit  in  Federal  court. 

Distinguished  in  Montgomery  v.  McDermott,  87  Fed.  376,  attachment 
levy  in  Federal  court  does  not  prevent  State  court  from  passing  on  title 
of  property. 

State  court  cannot  enjoin  Federal  court  proceedings. 
Approved  in  Hull  v.  Burr,  234  U.  S.  720,  725,  58  L.  Ed.  1561,  1564, 
34  Sup.  Ci  892,  prohibition  of  Rev.  Stats.,  §  720,  against  granting 
injunction  by  Federal  court  to  stay  proceedings  in  State  court,  except 
where  authorized  by  Bankruptcy  Act,  applies  to  case  commenced  after 
adjudication  of  bankruptcy  to  enjoin  trustee  from  prosecuting  suit  in 
ejectment  in  courts  of  State  where  land  is  situated;  Palmer  v.  Texas, 
212  U.  S.  129,  53  L.  Ed.  440,  29  Sup.  Ct.  230,  holding  State  court  ac- 
quired jurisdiction  when  receiver  was  appointed  and  qualified,  although 
receiver  had  not  taken  actual  possession  of  property ;  Hunt  v.  New  York 
Cotton  Exchange,  205  U.  S.  338,  51  L.  Ed.  827,  27  Sup.  Ct.  529,  fact 
that  State  court  has  enjoined  telegraph  company  from  ceasing  to  deliver 
quotations  to  defendant  does  not  deprive  Federal  court  of  jurisdiction 
of  suit  by  exchange  to  enjoin  defendant  from  receiving  quotations  from 
telegraph  company  and  using  same;  Farmers'  Loan  etc.  Co.  v.  Lake  St. 
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R.  R.  Co.,  177  U,  S.  61,  44  L.  Ed.  671,  20  Sup.  Ct.  568,  holding  filing  of 
bill  for  foreclosure  of  mortgage  in  Federal  court,  and  issuance  of  sub- 
poena in  suit,  give  jurisdiction  as  against  action  subsequently  com- 
menced in  State  court  by  summons  served  before  service  of  Federal 
subpoena;  Equitable  Trust  Co.  v.  Western  Pac.  Ry.  Co.,  231  Fed.  489, 
holding  mortgages  and  contracts  were  part  of  same  transaction  and 
enjoining  complainant  in  foreclosure  suit  from  prosecuting  dependent 
suit  in  another  jurisdiction  to  enforce  agreement  of  Denver  and  Rio 
Grande  Railroad  to  make  advances,  but  allowing  complainant  to  bring 
in  parties  to  contracts  whose  interests  are  affected;  Please  v.  Rathbun- 
Jones  Engineering  Co.,  228  Fed.  279, 142  C.  C.  A.  565,  dismissing  appeal 
from  denial  of  motion  to  enjoin  enforcement  of  unexecuted  part  of 
decree  by  writ  of  execution  against  surety  or  supersedeas  bond;  Sharp 
v.  Bonham,  213  Fed.  668,  Federal  court  retains  jurisdiction  of  suit  by 
representatives  of  one  religious  society  against  representatives  of  an- 
other to  determine  right  to  possession  and  use  of  church  property  held 
by  trustees,  notwithstanding  decree  in  cross-suit  in  State  court  com- 
menced pending  appeal  in  Federal  court;  Hull  v.  Burr,  207  Fed.  543, 
544,  125  C.  C.  A.  221,  and  Hull  v.  Burr,  206  Fed.  5,  124  C.  C.  A.  135, 
trustees  in  bankruptcy  of  corporation  doing  business  in  Florida  having 
instituted  suit  in  State  court  in  Florida  to  recover  property  of  corpo- 
ration, could  not  be  enjoined  in  Federal  court  in  Massachusetts  from 
proceeding  in  such  suit,  although  bankruptcy  proceedings  were  initiated 
and  trustees  appointed  in  that  Federal  District  Court;  Stirling  v.  Se- 
attle etc.  Ry.  Co.,  198  Fed.  919,  stockholder's  suit  in  State  court  for 
appointment  of  receiver  to  conserve  property  from  conspiracy  of  trus- 
tees to  wreck  corporation,  and  subsequent  suit'  by  trustees  in  Federal 
court  are  for  same  subject  matter,  and  State  court  first  acquired  jurisdic- 
tion by  appointment  of  receiver,  which  was  not  lost  by  appeal  and  giving 
of  supersedeas  bond;  People's  Gaslight  &  Coke  Co.  v.  Chicago,  192  Fed. 
403,  denying  injunction  to  restrain  enforcement  of  ordinance  alleged 
unconstitutional  where  State  court  first  acquired  jurisdiction  by  suit  of 
city  to  enforce  ordinance  fixing  price  of  gas;  Mound  City  Co.  v.  Castle- 
man,  187  Fed.  924,  110  C.  C.  A.  55,  holding  decree  in  partition  suit  in 
State  court  conclusively  estopped  corporation  from  maintaining  claim 
in  Federal  court  for  alleged  advancement  which  claim  might  have  been 
presented  and  adjudicated  in  State  court;  Preston  v.  Calloway,  183 
Fed.  20,  82  L.  R.  A.  (N.  S.)  1020, 105  C.  C.  A.  293,  suit  in  Federal  Court 
to  enforce  payment  of  tax  to  satisfy  judgment  of  that  court  is  ancillary 
and  within  court's  jurisdiction  irrespective  of  amount  in  controversy; 
Guardian  Trust  Co.  v.  Kansas  City  etc.  Ry.  Co.,  171  Fed.  49,  28  L.  R.  A. 
(N.  S.)  620,  96  C.  C.  A.  285,  pendency  in  State  court  of  action  in  per- 
sonam involving  no  claim  or  lien  upon  property  in  possession  of  Federal 
court,  and  no  issue  upon  which  that  court  has  exclusive  jurisdiction  pre- 
sents no  ground  for  defendant  bill  to  stay  it;  McClaren  v.  United  Shoe 
Mach.  Co.,  166  Fed.  711, 92  C.  C.  A.  384,  defendant  in  ejectment  suit  pend- 
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ing  in  State  court  cannot  sue  in  federal  court  of  county  on  same  facts  and 
for  same  relief;  Lang'v:  Choctaw  etc.  R.  Co.,  160  Fed.  359,  87  C.  C.  A* 
307,  holding  Federal '  court  acquired  exclusive  jurisdiction  and  custody 
of  railroad  by  commencement  of  foreclosure  suit  and  seizure  of  railroad 
by  receivers ;  Snllivan  v.  Algrem,  160  Fed.  370,  87  C.  C.  A.  318,  hold- 
ing property  of  insolvent  corporation  was  withdrawn  from  jurisdic- 
tion of  Federal  court  by  custody  and  dominion  of  State  court  over 
it,  and  order  of  Federal  court  apprtinting  receiver  and '  enjoin- 
ing defendants  was  erroneous;  Hatcher  v.  Hendrie  &  Bolthoff  Sup- 
ply Co!,  133  Fed.  270,  68  C.  C.  A.  19,  suit  in  Federal  court  to  enforce 
attachment  lien  formerly  obtained  in  same  court  is  not  original  suit 
but  ancillary  to  former  suit;  Cheshire  Provident  Institution  v.  Anglo- 
American  Land  Mtg.  etc.  Co.,  132  Fed.  970,  66  C,  C.  A.  122,  appointment 
of  trustee  by  State  court  in  proceeding  to  wind  up  corporation  does  not 
deprive  foreign  creditor  of  right  to  sue  in  Federal  court;  Evans  v. 
Gorman,  115  Fed.  402,  holding  Federal  court  cannot  enjoin  sale  of  estate 
lands  ordered  by  Arkansas  probate  court  to  pay  judgments  against 
estate,  though  injunction  suit  is  ancillary  to  suit  to  set  aside  such  judg- 
ments  for  fraud,  commenced  after  sale  ordered;  Hendryx  v.  Perkins, 
114  Fed.  807,  52  C.  C.  A.  435,  holding  decree  vacating  prior  decree  for 
fraud  in  original  bill,  and  restoring  parties  to  former  situation  in  cause, 
is  final  and  appealable;  Phelps  v.  Mutual  Reserve  Fund  Life  Ins.  Assn., 
112  Fed.  465,  61  L.  R.  A.  717,  50  C.  C.  A.  339,  holding  Federal  court 
cannot  enjoin  receiver  appointed  by  State  court  of  concurrent  jurisdic- 
tion from  acting  under  his  appointment,  where  no  priority  of  jurisdic- 
tion is  claimed,  on  ground  that  State  court  had  no  jurisdiction  to  make 
appointment;  United  States  v.  Eisenbeis,  112  Fed.  195,  50  C.  C.  A.  179, 
holding  where  condemnation  suit  commenced  by  government  in  Federal 
court,  but  process  not  served  until  after  service  of  summons  on  defend- 
ant in  State,  action  brought  by  third  person  in  land  sought  to  be  con- 
demned, Federal  court  after  condemnation  properly  gave  effect  to  State 
judgment  in  distribution  of  award;  Oliver  v.  Parlin  &  Orendorfl?  Co., 
105  Fed.  275,  45  C.  C.  A.  200,  holding  where  in  equity  suit  in  Federal 
court  to  cancel  trust  deed  for  fraud  grantor  and  grantee  in  such  deed 
were  made  defendants,  and  grantee  answered,  and  after  cause  set  down 
for  hearing  owner  of  trust  deed  commenced  foreclosure  in  State  court 
and  sequestered  property,  Federal  court  had  no  such  priority  of  juris- 
diction as  to  warrant  injunction  against  State  proceedings;  Steele  v. 
Bliss,  170  Mich.  187,  134  N.  W.  1018,  Circuit  Court  of  county  cannot 
enjoin  enforcement  of  process  of  another  Circuit  Court  against  land 
within  county;  Schaberg  v.  McDonald,  60  Neb.  501,  83  N.  W.  739,  re- 
fusing to  enjoin  suit  for  assessment  ordered  by  controller  by  receiver 
of  insolvent  bank,  where  Federal  court  had  jurisdiction  over  receiver 
and  questions  growing  out  of  administration  of  bank's  assets;  Bigelow 
v.  Old  Dominion  Copper  Min.  etc.  Co.,  74  N.  J.  Eq.  475,  71  Atl.  161, 
refusing  to  enjoin  two    equitable    actions    in    Massachusetts,    brought 
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against  complainant  for  recovery  of  secret  profits  by.  New  Jersey  corpo- 
ration more  than  five  years  before,  where  he  had  opportunity  to  set 
np  facts  as  to  transactions  between  him  and  company;  Smith  v.  Reed, 
74  N.  J.  Bq.  785,  70  Atl.  964,  denying  injunction  to  restrain  Federal 
court  from  issuing  execution  upon  judgment  pending  interpleader  suit 
in  equity  court  of  New  Jersey;  Beardslee  v.  Ingraham,  183  N.  Y.  417, 
420,  76  N.  E.  477,  478,  where  property  of  corporation  attached  by  Fed- 
eral court  and  writ  filed,  State  court  cannot  enjoin  sale  on  ground 
that  action  commenced  in  State  court  for  dissolution  of  corporation; 
Bowen  v.  Ledbetter,  32  Okl.  520,  122  Pac.  .134;  holding  Indian  com- 
missioner has  judicial  power  in  contest  proceeding  and  State  court  can- 
not enjoin  party  from  prosecuting  contest;  Tenth  Nat.  Bank  v.  Smith 
Const.  Co.,  227  Pa.  361,  136  Am.  St.  Eep.  884,  76  Atl.  70,  where  receiver 
is  appointed  in  one  county  and  four  days  later  ancillary  receiver  is 
appointed  in  unauthorized  proceeding  in  another  county,  court  may  com- 
pel bank  in  latter  county  to  pay  assets  to  receiver  first  appointed; 
Waters-Pierce  Oil  Co.  v.  State,  47  Tex.  Civ.  168,  103  S.  W.  839,  holding 
State  court  acquired  jurisdiction  of  suit  by  State  against  corporation 
by  appointment  of  receiver,  although  supersedeas  bond  prevented  receiver 
from  taking  possession  of  property,  and  directing  receiver  to  appear 
with  State's  attorney  in  Federal  court  to  urge  right  of  State  court  to 
jurisdiction  over  property;  Appieton  Waterworks  Co.  v.  Central  Trust 
Co.,  93  Fed.  289,  35  C.  C.  A.  302,  filing  foreclosure  bill  in  Federal  court, 
and  any  order  tending  toward  possession,  give  it  exclusive- jurisdiction ; 
Southern  Loan  etc.  Co.  v.  Benbow,  96  Fed.  525,  arguendo. 

Distinguished  in  Ingraham  v.  National  Salt  Co.,  139  Fed.  690,  where 
attachment  issues  out  of  Federal  court,  and  pending  trial  property  sold 
but  not  delivered  under  insolvency  proceedings  in  State  court,  sale  under 
attachment  will  be  enjoined;  Guaranty  Trust  Co.  v.  North  Chicago  St. 
R.  Co.,  130  Fed.  806,  65  C.  C.  A.  65,  State  court  can  entertain  stock- 
holder's suit  to  enjoin  delivery  of  amended  lease  while  creditor's  suit 
against  lessor  pending  in  Federal  court;  National  Surety  Co.  v.  State 
Bank,  120  Fed.  600,  61  I*.  R.  A.  394,  56  C.  C.  A.  657,  holding  Federal 
court  may  enjoin  plaintiff  in  an  unconscionable  judgment  of  State  court 
from  using  it  to  extort  money  from  defendant  who  in  equity  and  good 
conscience  ought  not  to  pay  it;  Shaw  v.  Frey,  69  N.  J.  Eq.  324,  325, 
59  Atl.  812,  State  court  may  restrain  prosecution  in  Federal  court  pend- 
ing discovery. 

Power  of  State  court  to  enjoin  proceedings  in  Federal  court.    Note, 
11  Ann.  Gas.  745. 

169  U.  S.  466-650,  42  L.  Ed.  819,  18  Sup.  Ot.  418,  SMYTH  V.  AMES. 

Federal  court's  equity  jurisdiction  is  not  barred  by  existence  of  right 
•to  sue  at  law  in  State  court. 
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Approved  in  Singer  Sewing  Mach.  Co.  v.  Benedict,  229  U.  S.  486, 
57  L.  EcL  1291,  33  Sup.  Ct.  942,  dismissing  bill  in  equity  in  Federal 
court  to  restrain  collection  of  taxes,  where  Colorado  statute  gives  rem- 
edy at  law  to  recover  illegal  taxes;  Prentis  v.  Atlantic  Coast  Line  Co., 
211  U.  S.  228,  53  L.  EcL  160,  29  Sup.  Ct.  67,  suspending  action  in  bill 
to  enjoin  enforcement  of  confiscatory  rate  order  of  Virginia  corpora- 
tion commission,  pending  appeal  to  State  Supreme  Court;  Ex  parte 
Young,  209  U.  S.  144,  14  Ann.  Gas.  764,  13  L.  R.  A.  (N.  S.)  932,  52 
L.  Ed.  723,  28  Sup.  Ct.  441,  holding  Federal  Circuit  Court  has  juris- 
diction of  suit  involving  requisite  amount,  where  question  to  be  deter- 
mined is  whether  State  statute  and  order  of  railroad  commission  deprive 
railroad  of  property  without  due  process  of  law;  General  00  Co.  v. 
Crain,  209  17.  S.  228,  52  L.  Ed.  764,  28  Sup.  Ct.  475,  judgment  of  State 
court  dismissing  bill  to  restrain  enforcement  by  State  officers  of  void 
statute  on  ground  that  suit  is  against  State  is  reviewable  by  this  court ; 
Donovan  v.  Pennsylvania  Co.,  199  U.  S.  293,  305,  50  L.  Ed.  199,  204, 
26  Sup.  Ct.  91,  injunction  will  lie  against  cabmen  wrongfully  entering 
railway  grounds  seeking  patronage ;  Madisonville  Traction  Co.  v.  St.  Ber- 
nard Min.  Co.,  196  U.  S.  252,  49  L.  Ed.  467,  25  Sup.  Ct.  251,  Federal 
court  has  jurisdiction  of  suit  for  taking  land  under  Ky.  Stats.,  §§  835— 
839,  where  diversity  of  citizenship;  Cotting  v.  Godard,  183  U.  S.  113, 
46  L.  Ed.  110,  22  Sup.  Ct.  44,  holding  suit  by  stockholders  against  cor- 
poration and  its  officers  and  attorney  general  to  restrain  enforcement 
of  a  statute  is  not  collusive  merely  because  corporate  officers  agree 
with  stockholders  as  to  invalidity  of  statute;  Black  v.  Jackson,  177  U.  S. 
363,  44  L.  Ed.  807,  20  Sup.  Ct.  653,  holding  Oklahoma  court  cannot 
grant  mandatory  injunction  to  establish  possession  of  homestead,  where 
no  special  grounds  of  equitable  relief  shown  and  forcible  detainer  lies, 
and  jury  trial  is  not  waived;  Cruickshank  v.  Bidwell,  176  U.  S.  81, 
44  L.  Ed.  381,  20  Sup.  Ct.  283,  refusing  to  enjoin  customs  collector  from 
enforcing  act  of  March  2,  1897,  to  prevent  importation  of  impure  and 
unwholesome  teas,  on  ground  of  unconstitutionality  of  act;  Barrow 
S.  S.  Co.  v.  Kane,  170  U.  S.  Ill,  42  L.  Ed.  968,  18  Sup.  Ct.  530,  Federal 
jurisdiction  cannot  be  abridged  by  failure  of  State  statutes  to  provide 
for  service  on  foreign  corporations;  Liverpool  etc.  Ins.  Co.  v.  Clunie, 
88  Fed.  167,  and  Taylor  v.  Louisville  etc.  R.  R.  Co.,  88  Fed.  358,  31 
C.  C.  A.  537,  both  reaffirming  rule;  Bank  of  Kentucky  v.  Stone,  88  Fed. 
391,  where  action  to  recover  taxes  lies  only  when  paid  under  distraint, 
law  affords  no  adequate  remedy;  Coler  v.  Board  of  Commrs.  of  Stanley 
County,  89  Fed.  260,  adequacy  of  legal  remedy  is  for  determination 
of  Federal  court,  irrespective  of  State  statutes;  Collins  v.  Bradley  Co., 
227  Fed.  202,  holding  bill  in  equity  is  proper  remedy  to  enforce  decree 
for  accounting;  Manufacturers'  light  etc.  Co.  v.  Ott,  215  Fed.  943,  Fed- 
eral court  has  jurisdiction  of  suit  by  gas  companies  against  commission  to 
restrain  enforcement  of  confiscatory  rates,  though  no  appeal  has  been  made 
to  State  Supreme  Court  as  provided  by  statute;  Union  Ry.  Co.  v.  Illinois 
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Cent.  R.  Co.,  207  Fed.  747, 125  C.  C.  A.  283,  holding  writ  in  Federal  court 
by  railroad  to  prevent  another  railroad  from  obtaining  benefit  of  judgment 
in  State  court  authorizing  grade  crossing  is  not  within  prohibition  of  Ju- 
dicial Code,  §  265,  but  denying  injunction  in  absence  of  conditions  mak- 
ing grade  crossing  destructive  of  complainant's  franchise  to  operate  rail- 
oroad  at  that  place;  Richardson  v.  Pennsylvania  Coal  Co.,  203  Fed.  747,  bill 
in  equity  alleging  complainant's  ownership  and  possession  of  land,  with- 
out setting  out  title,  and  that  defendant  repeatedly  commits  trespass,  does 
not  state  cause  of  action  for  removal  of  cloud  on  title;  St.  Louis  etc. 
R.  Co.  v.  Allen,  181  Fed.  721,  under  Rev.  Stats.,  §  720,  Federal  court 
cannot  enjoin  pending  suit  in  State  court  based  on  statute  alleged 
unconstitutional ;  Western  Union  Tel.  Co.  v.  Trapp,  186  Fed.  121,  108 
C.  C.  A.  226,  Federal  jurisdiction  of  suit  between  citizens  of  different 
States  to  enjoin  collection  of  taxes  amounting  to  more  than  two  thousand 
dollars  is  not  ousted  by  alleged  remedy  at  law  in  State  courts;  Borden's 
Condensed  Milk  Co.  v.  Baker,  177  Fed.  911,  101  C.  C.  A.  186,  bill  to 
restrain  enforcement  of  town  ordinance  establishing  tubercular  test  for 
milk  shipped  from  New  York  into  New  Jersey  may  be  maintained  pend- 
ing decision  upon  writ  of  certiorari  in  State  court;  Philadelphia  etc. 
Ry.  Co.  v.  Interstate  Commerce  Commission,  174  Fed.  690,  holding 
court  cannot  vacate  order  of  interstate  commerce  commission  establish- 
ing rates  except  on  ground  that  commission  exceeded  its  power  or  vio- 
lated rights  of  carrier,  and  dismissing  bill  to  enjoin  enforcement  of 
order  of  1909  establishing  tariff  rates  on  coal;  Risley  v.  City  of  Utica, 
173  Fed.  520,  l?ill  for  injunction  to  restrain  collection  of  illegal  tax 
alleging  threatened  sale  of  real  estate  and  showing'  there  is  no  adequate 
remedy  at  law,  states  case  of  equitable  cognizance;  Oregon  etc.  Navi- 
gation Co.  v.  Campbell,  173  Fed.  976,  986,  upholding  act  of  Oregon  of 
1907  requiring  carriers  to  establish  reasonable  rates  and  placing  burden 
on  carrier  to  prove  reasonableness  of  rates,  and  denying  injunction 
to  restrain  enforcement  of  order  of  commission  establishing  intrastate 
rates;  American  Assn.  v.  Williams,  166  Fed.  23,  93  C.  C.  A.  1,  act  of 
1809  of  Tennessee  authorizing  reformation  of  deeds  by  courts  of  law 
does  not  deprive  equity  of  jurisdiction  to  reform  misdescription  in  deed, 
where  mistake  must  be  shown  by  evidence  dehors;  Chicago  etc.  R.  Co, 
v.  Winnett,  162  Fed.  247,  89  C.  C.  A.  222,  denying  injunction  to  restrain 
railroad  commission  of  Nebraska  from  considering  or  acting  upon  ques- 
tion of  establishing  new  rates  on  given  commodities;  Louisville  etc. 
R.  Co.  v.  Railroad  Commission,  157  Fed.  957,  959,  holding  Federal  court 
may  suspend  rate  statute  establishing  confiscatory  rates  on  domestic 
shipments,  and  granting  injunction  to  restrain  solicitors  and  sheriffs 
from  taking  action  under  such  suspended  statute;  Poor  v.  Iowa  Cent. 
Ry.  Co.,  155  Fed.  227,  denying  injunction  to  restrain  enforcement  of 
two-cent  passenger  fare  statute  at  suit  of  stockholder  of  railroad ;  Louis- 
ville v.  Cumberland  Tel.  &  Tel.  Co.,  155  Fed.  726,  727,  12  Ann,  Cas.  500, 
84  C.  C.  A.  151,  holding  Federal  court  has  jurisdiction  to  enjoin  en- 
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forcement  of  municipal  ordinance  establishing  confiscatory  rate  (re- 
versed) ;  Southern  Ry.  Co.  v.  McNeill,  155  Ted.  785,  Federal  court  has 
jurisdiction  of  suit  to  enjoin  enforcement  of  statute  establishing  con- 
fiscatory rates;  Brun  v.  Mann,  151  Fed.  154,  12  L.  R.  A.  (N.  8.)  154, 
80  C.  C.  A.  573,  holding  Federal  court  has  jurisdiction,  pending  admin- 
istration of  estate  of  suit  against  administratrix  to  subject  tracts  of  land 
to  payment  of  judgment,  and  affirming  decree  for  sale  of  land;  Colorado 
Eastern  R.  Co.  v.  Chicago  'etc.  Ry.  Co.,  141  Fed.  903,  73  C.  C.  A.  132, 
where  nonresident  land  owner  not  made  party  to  condemnation  proceed- 
ings in  State  court,  injunction  will  issue  from  Federal  court;  Railroad 
Commission  v.  J.  Rosenbaum  Grain  Co.,  130  Fed.  110,  64  C.  C.  A.  444, 
Federal  court  will  restrain  State  commission  from  enforcing  order 
where  it  has  jurisdiction  and  there  is  no  adequate  legal  remedy;  Twin 
City  Power  Co.  v.  Barrett,  126  Fed.  307,  61  C.  C.  A.  288  (affirming- 
Barrett  v.  Twin  City  Power  Co.,  118  Fed.  865),  holding  where  complain- 
ant secured  options  on  lands  to  develop  water  company  and  transferred 
same  to  others  under  contract  by  which  they  were  to  organize  corpora- 
tion and  pay  complainant  in  bonds  or  return  options,  he  could,  a  short 
time  prior  to  expiration  of  options,  sue  for  appointment  of  receiver 
to  complete  purchase;  Jones  v.  Mutual  Fidelity  Co.,  123  Fed.  519,  up- 
holding Federal  jurisdiction  to  appoint  receiver  for  insolvent  corporation 
under  19  Laws  Del.,  c.  181,  at  suit  of  unsecured  creditors  who  have 
not  reduced  claims  to  judgment;  Delaware  etc.  R.  R.  Co.  v.  Frank,  110\ 
Fed.  695,  holding  equity  court  has  jurisdiction  to  enjoin  wrongful  acts 
by  defendants  where,  complainant's  legal  remedy  involves  numerous  ac- 
tions against  irresponsible  defendants  to  recover  small  sums,  in  which 
damages  would  not  be  clearly  susceptible  of  proof,  and  which  if  success- 
ful would  not  result  in  practical  benefit  to  complainant;  Southern  Pine 
Co.  v.  Hall,  105  Fed.  89,  44  C.  C.  A.  363,  upholding  Federal  court's 
equitable  jurisdiction  over  suit  to  quiet  title,  though  complainant  is  not 
in  possession,  where  such  suit  is  authorized  by  State  statute  and  it  ap- 
pears from  record  that  defendant  is  not  in  possession;  Minneapolis 
Brewing  Co.  v.  McGillivray,  104  Fed.  270,  upholding  Federal  jurisdiction 
over  suit  to  enjoin  State  officers  from  enforcing  Dakota  statute  impos- 
ing license  on  liquor  dealers  by  seizing  goods  for  nonpayment  of  license, 
on  ground  of  invalidity  of  statute  under  Federal  Constitution;  United 
States  Life  Ins.  Co.  v.  Cable,  98  Fed.  764,  765,  39  C.  C.  A.  264,  uphold- 
ing Federal  equity  jurisdiction  over  suit  for  cancellation  of  insurance 
policy  after  death  of  insured,  notwithstanding  commencement  of  action 
on  policy  by  defendant  in  State  court,  where  bill  alleged  facts  showing 
delivery  of  policy  procured  by  fraud;  Royal  Trust  Co.  v.  Gardiner,  44 
App.  D.  C.  576,  equity  has  jurisdiction  of  suit  to  determine  which  of 
two  rival  claimants  are  entitled  to  proceeds  of  life  insurance  policy; 
Hall  v.  Dunn,  52  Or.  481,  25  L.  R.  A.  (N.  S.)  193,  97  Pac.  814,  saloon- 
keeper is  not  prevented  from  suing  to  enjoin  county  officers  from  pro- 
hibiting sale  of  intoxicants  in  county  pursuant  to  results  of  election 
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by  iact  that  he  could  have  tested  validity  of  order  by  writ  of  review; 
Dixie  Fire  Ins.  Co.  v.  American  Confectionery  Co.,  124  Tenn.  283,  34 
L.  R.  A.  (N.  S.)  897,  136  S.  W.  924,  where  several  insurance  companies 
issued  policies  on  manufacturing  plant,  equity  has  jurisdiction  of  suit 
for  adjustment  of  liability  of  each  insurer,  thereby  preventing  multi- 
plicity of  actions;  J.  W.  Kelly  &  Co.  v.  Conner,  122  Tenn.  371,  378,  380, 
382,  26  L.  R.  A.  (N.  S.)  201,  123  S.  W.  630,  632,  633,  refusing  to  en- 
join prosecutions  for  violations  of  act  of  1909  prohibiting  sales  of  intox- 
icating liquor  within  four  miles  of  schoolhouse  construed  by  prosecuting 
officers  to  include  sales  at  wholesale  as  well  as  retail;  Coal  &  Coke  Ry. 
Co.  v.  Conley,  67  W.  Va.  146,  202,  67  S.  E.  621,  645,  enjoining  enforce- 
ment of  rate  statute  as  confiscatory. 

Distinguished  in  Union  Pac.  R.  Co.  v.  Board  of  Commrs.  of  Weld 
County,  222  Fed.  653,  138  C.  C.  A.  175,  where  Colorado  statute  gives 
remedy  at  law  to  recover  taxes  illegally  paid,  suit  cannot  be  maintained 
in  Federal  court  to  restrain  collection  of  such  taxes;  Christian  Moerlein 
Brewing  Co.  v.  Hill,  166  Fed.  151,  holding  Federal  court  has  no  juris- 
diction to  restrain  officers  of  State  from  enforcing  act  of  1907  of  Georgia 
prohibiting  manufacture  and  sale  of  intoxicating  liquors  within  State, 
where  no  interference  with  complainant's  property  is  shown;  Davidson 
v.  Calkins,  92  Fed.  233,  Federal  court  has  no  equity  jurisdiction  over 
suit  to  determine  claim  to  mining  location  by  one  out  of  possession. 

Power  of  equity  to  enjoin  criminal  prosecution.  .  Note,  19  Ann,  Oas. 
460,  461. 

Right  to  enjoin  acts  under  unconstitutional  statute,  as  affected  by 
other  remedies.     Note,  8  L.  R.  A.  (N.  S.)  126. 

Circuit  court,  sitting  in  equity,  has  jurisdiction,  where  it  can  make 
decree  covering  whole  case. 

Approved  in  Hanley  v.  Kansas  City  South.  Ry.  Co.,  187  U.  S.  619, 
47  L.  Ed.  335,  23  Sup.  Ct.  215,  holding  Arkansas  railroad  commission 
cannot  regulate  rates  on  goods  shipped  from  one  point  in  State  to  an- 
other, where  route  is  for  considerable  distance  in  Indian  Territory; 
Detroit  v.  Detroit  Citizens'  Street  R.  R.  Co.,  184  U.  S.  380,  46  L.  Ed.  605, 
22  Sup.  Ct.  415,  upholding  equity  jurisdiction  over  suit  to  restrain  city 
from  enforcing  ordinances  reducing  rates  of  fare  on  ground  that  they 
impaired  obligation  of  contracts  entered  into  between  city  and  various 
predecessors  of  complainant;  Ozark  Bell.  Tel.  Co.  v.  Springfield,  140 
Fed.  668,  Federal  court  will  enjoin  enforcement  of  city  ordinance  fixing 
rate  for  telephone  charge  on  showing  that  telephone  company  would 
be  subject  to  prosecution  by  each  patron ;  Southern  Pac.  R.  Co.  v.  United 
States,  133  Fed.  657,  66  C.  C.  A.  581,  Federal  court  has  equity  juris- 
diction of  suit  by  United  States  against  railroad  and  its  vendees  to 
determine  right  to  erroneously  patented  land;  National  Surety  Co.  v. 
State  Bank,  120  Fed.  602,  61  L.  R.  A.  394,  56  C.  C.  A.  657,  holding  Neb. 
Code,  §§  602-611,  authorizing  original  suit  in  court  in  which  unconscion- 


169  U.  S.  466-550      NOTES  ON  U.  S.  REPORTS.  1362 

able  judgment  was  rendered,  to  enjoin  its  collection,  does  not  impair 
Federal  jurisdiction  to  grant  appropriate  relief  for  like  cause  where 
citizenship  and  amount  in  controversy  give  jurisdiction;  United  States 
v.  Southern  Pac.  R.  R.  Co.,  117  Fed.  554,  upholding  equity  jurisdiction 
over  suit  by  United  States  to  set  aside  patents  erroneously  issued  to 
railroad  under  grant,  to  test  bona  fides  of  purchasers  and  to  establish 
their  rights  in  any  lands  so  patented  and  to  require  accounting  from 
railroad  as  to  lands  involved  which  it  has  sold;  Los  Angeles  City  Water 
Co.  v.  City  of  Los  Angeles,  103  Fed.  716,  upholding  Federal  jurisdiction 
of  suit  by  water  company  to  enjoin  enforcement  of  municipal  ordinance 
fixing  water  rates,  on  ground  that  it  impairs  contract  obligations  though 
contract,  as  set  out  in  bill,  expired  by  its  terms  prior  to  passage  of  ordi- 
nance, where  it  is  alleged  to  be  still  in  force;  Kimball  v.  City  of  Cedar 
Rapids,  99  Fed.  132,  upholding  Federal  jurisdiction  over  suit  by  stock- 
holder in  waterworks  company  to  restrain  city  from  enforcing  water 
rates,  on  ground  that  they  'are  so  low  as  to  deprive  stock  of  earning 
ability;  Western  Union  Tel.  Co.  v.  Myatt,  98  Fed.  353,  357,  upholding 
Federal  equity  jurisdiction  to  enjoin  Kansas  court  of  visitation  from 
enforcing  rate  schedule;  Gulf  Compress  Co.  v.  Harris,  Cortner  &  Co., 
158  Ala.  354,  24  L.  R.  A.  (N.  S.)  399,  48  South.  481,  equity  court  has 
no  jurisdiction  to  fix  schedule  of  prices  to  be  charged  by  warehouseman 
for  receiving,  storing  and  handling  goods;  Great  Hive  Ladies  of  Macca- 
bees v.  Supreme  Hive,  129  Mich.  334,  88  N.  W.  886,  upholding  right 
to  injunctibn  by  fraternal  society  against  like  society,  alleging  authority 
to  extend  to  other  States  and  ownership  in  ritualistic  book,  and  its  right 
to  use  such  book  in  other  States,  and  mere  license  to  defendant 
to  use  it,  and  alleging  defendant's  claim  to  exclusive  right  to  use  it, 
and  threatening  to  prevent  complainant  from  using  it  by  repeated  suits : 
City  of  Albert  Lea  v.  Nielsen,  83  Minn.  251,  86  N.  W.  84,  upholding 
jurisdiction  of  suit  to  establish  plaintiff's  right  to  maintain  existing 
dam,  and  to  restrain  defendants  from  interfering  with  dam,  and  from 
prosecuting  suits  brought  by  them  individually  against  plaintiff  for  dam- 
ages caused  by  said  dam;  Barton  Nat.  Bank  v.  Atkins,  72  Vt.  41,  47 
Atl.  179,  upholding  equity  jurisdiction  over  suit  by  creditors  to  enforce 
stockholder's  liability;  Liverpool  etc.  Ins.  Co.  v.  Clunie,  88  Fed.  168, 
suit  to  enjoin  illegal  revocation  of  insurance  company's  licenses;  Dins- 
more  v.  Southern  Exp.  Co.,  92  Fed.  720,  entertaining  suit  to  enjoin 
enforcement  of  railroad  commissioner's  order,  where  failure  to  obey 
would  result  in  multiplicity  of  actions;  Blake  v.  McClung,  172  U.  S.  255, 
43  L.  Ed.  438, 19  Sup.  Ct.  171,  Taylor  v.  Louisville  etc.  R.  R.  Co.,  88  Fed. 
359,  31  C.  C.  A.  537,  and  Ball  v.  Rutland  R.  R.  Co.,  93  Fed.  515,  argu- 
endo. 

Suit  against  State  officer*  to  enjoin  enforcement  of  unconstitutional 
statute  is  not  against  State. 

Approved  in  Prout  v.  Starr,  188  U.  S.  542,  47  L.  Ed.  587,  23  Sup.  Ct. 
400,  reaffirming  rule;  Missouri  v.  Chicago  etc.  R.  R.  Co.,  241  U.  S.  538, 
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60  L.  Ed.  1154,  36  Sup.  Ct.  715,  fact  that  Federal  Supreme  Court  re- 
versed injunction  to  restrain  enforcement  of  confiscatory  rate  statute  of 
Missouri  does  not  preclude  railroad  from  setting  up  defense  of  confisca- 
tion in  action  by  State  to  recover  excess  passenger  fares  paid  by  State 
officers;  Philadelphia  Co.  v.  Stimson.  223  U.  S.  620,  56  L.  Ed.  577,  32 
'Sup.  Ct.  340,  suit  may  be  maintained  against  Federal  officer  to  restrain 
threatened  injury  to  property  rights  by  establishment  of  harbor  lines; 
Hopkins  v.  Clemson  Agricultural  College,  221  U.  S.  644,  35  L.  B.  A. 
(N.  S.)  243,  55  L.  Ed.  895,  31  Sup.  3t.  654,  State  agricultural  college 
is  not  immune  from  suit  for  damages  caused  by  erection  of  dike,  but 
court  cannot  decree  removal  of  dike  on  -State  property  without  State's 
consent  to  be  sued;  Prentis  v.  Atlantic  Coast  Line  Co.,  211  U.  S.  230, 
53  L.  Ed.  160,  29  Sup.  Ct.  67,  suit  against  Virginia  corporation'  commis- 
sion to  restrain  enforcement  of  confiscatory  railroad  rates  is  not  suit 
against  State;  Ex  parte  Young,  209  U.  S.  154, 155, 156, 158, 162,  14  Ann. 
Gas.  764,  IS  L.  R.  A.  (N.  S.)  932,  52  L.  Ed.  726,  729,  730,  28  Sup.  Ct. 
441,  holding  suit  against  attorney  general  of  Minnesota  to  restrain  en- 
forcement of  void  rate  statute  is  not  suit  against  State,  and  denying 
habeas  corpus  to  release  such  officer  committed  for  contempt  in  refusing 
to  obey  order  against  enforcement  of  statute;  Gunter  v.  Atlantic  etc. 
R.  R.  Co.,  200  U.  S.  284,  50  L.  Ed.  484,  26  Sup.  Ct.  252,  in  action  to  de- 
termine validity  of  tax,  where  State  submits  its  rights  for  determination 
by  Federal  court,  injunction  against  officer  lies;  Louisville  etc.  R.  Co.  v. 
Bosworth,  209  Fed.  386,  387,  393,  401,  suit  is  maintainable  in  Federal 
court  against  members  of  State  board  of  valuation  and  assessment  of 
Kentucky,  State  auditor,  and  attorney  general  to  enjoin  assessment  of 
property  and  to  restrain  enforcement  of  payment  of  delinquent  taxes 
under  void  statute;  Interstate  Const.  Co.  v.  Regents  of  the  University 
of  Idaho,  199  Fed.  512,  Regents  of  University  of  Idaho,  created  by  ter- 
ritorial legislature  and  made  body  corporate  with  power  to  sue  and  be 
sued,  may  be  sued  on  its  contracts;  McCreery  Engineering  Co.  v.  Mass- 
achusetts Fan  Co.,  195  Fed.  507,  115  C.  C.  A.  408,  suit  by  owner  of 
patent  for  ventilating  apparatus  against  county  commissioners  to  enjoin 
use  of  infringing  apparatus  installed  in  bounty  courthouse,  is  not  suit 
against  State ;  Haskell  v.  Cowham,  187  Fed.  412,  109  C.  C.  A.  235,  suit  to 
enjoin  State  officers  of  Oklahoma  from  preventing  owner  of  natural 
gas  from  laying  and  operating  pipe-lines  across  highways  of  State  to 
transport  gas  out  of  State  and  sell  it  in  interstate  commerce,  is  not  suit 
against  State;  Western  Union  Tel.  Co.  v.  Trapp,  186  Fed.  119,  108 
C.  C.  A.  226,  suit  to  enjoin  State  board  of  assessors  of  Oklahoma  from 
collecting  taxes  is  not  suit  against  State;  St.  Louis  etc.  R.  Co.  v.  Cross, 
171  Fed.  486,  suit  by  railroad  against  State  officers  to  enjoin  enforce- 
ment of  void  Oklahoma  statute  of  1908,  providing  for  forfeiture  of 
license  to  do  business  within  State  by  foreign  corporation  filing  petition 
for  removal  of  suit  to  Federal  court,  is  not  suit  against  State;  Western 
R.  of  Alabama  v.  Railroad  Commission,  171  Fed.  701,  Federal  court 
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having  exclusive  jurisdiction  to  determine  validity  of  State  statute  estab- 
lishing railroad  rates,  and  having  enjoined  its  enforcement  pendente  lite, 
may  enjoin  solicitors  and  sheriffs  from  prosecuting  civil  or  criminal 
suits  for  violation  of  suspended  statute;  San  Francisco  Gas  etc.  Co.  v. 
San  Francisco,  164  Fed.  888,  in  suit  by  gas  company  to  restrain  enforce- 
ment of  ordinance  fixing  price  of  gas  to  all  consumers,  where  defendant 
is  consumer  and  number  of  consumers  is  so  large  as  to  preclude  their 
being  made  parties,  restraining  order  may  properly  include  all  con- 
sumers; Lindsley  v.  Natural  Carbonic  Gas  Co.,  162  Fed.  957,  958,  suit 
against  attorney  general  to  restrain  enforcement  by  criminal  proceedings 
of  statute  prohibiting  pumping  of  mineral  waters  from  wells  drilled 
into  rock,  or  otherwise  impeding  natural  flow,  is  not  suit  against  State; 
Central  of  Georgia  Ry.  Co.  v.  Railroad  Commission,  161  Fed.  957,  suit 
to  enjoin  State  officers  from  enforcing  void  rate  statute  of  Alabama  is 
uot  suit  against  State;  Consolidated  Gas  Co.  v.  New  York,  157  Fed.  832, 
suit  against  attorney  general  to  enjoin  enforcement  of  void  statute 
regulating  gas  rates  is  not  suit  against  State;  Louisville  etc.  R.  Co.  v. 
Railroad  Commission,  157  Fed.  953,  956,  961,  suit  against  State  officers 
to  enjoin  enforcement  of  State  statute  establishing  confiscatory  rates 
on  domestic  shipments  is  not  suit  against  State;  Central  of  Georgia  Ry. 
Co.  v.  McLendon,  157  Fed.  967,  suit  against  attorney  general  and  rail- 
road commission  to  enjoin  enforcement  of  confiscatory  rate  statute  is 
not  suit  against  State;  Consolidated  Gas  Co.  v.  New  York,. 157  Fed.  882, 
774,  776,  suit  against  attorney  general  and  railroad  commission  of  North 
Carolina  to  restrain  enforcement  of  confiscatory  rates  is  not  suit  against 
State;  Seaboard  Air  Line  Ry.  Co.  v.  Railroad  Commission,  155  Fed.  808, 
suit  against  commission  to  enjoin  enforcement  of  rate  statute  is  not 
suit  against  State;  Morrill  v.  American  Reserve  Bond  Co.,  151  Fed.  308, 
suit  by  creditors  against  State  Treasurer  to  compel  him  to  turn  over 
securities  of  insolvent  corporation  to  receivers  for  their  benefit,  is  not 
suit  against  State;  Consolidated  Gas  Co.  v.  Mayer,  146  Fed.  152,  pend- 
ing suit  to  test  validity  of  Laws  1905,  c.  737,  §  21,  p.  2100,  providing 
gas  rates,  injunction  will  lie  against  State  officers  enforcing  law;  The 
W.  J.  Hingston,  144  Fed.  562,  in  suit  to  recover  vessel,  admiralty  juris- 
diction not  defeated  by  appearance  of  State  officers  claiming  under  fish- 
ing law,  constitutionality  of  which  is  attacked;  Railroad  Commission 
v.  Texas  etc.  Ry.  Co.,  144  Fed.  71,  75  C.  C.  A.  226,  foreign  corporation 
can  maintain  suit  in  Federal  court  to  test  validity  of  commission 's  ruling 
under  Const.  La.,  art.  285;  Michigan  R.  R.  Tax  Cases,  138  Fed.  230, 
Federal  court  has  jurisdiction  of  suit  to  enjoin  collection  of  taxes  under 
Const.  Mich.,  §  10,  art.  XIV,  providing  for  assessment  of  corporation's 
property;  Camden  etc.  Ry.  Co.  v.  Catlettsburg,  129  Fed.  426,  427,  428, 
suit  by  street  railway  against  city  to  enjoin  enforcement  of  ordinance 
is  not  suit  against  State;  Spring  Valley  Water  Works  v.  San  Francisco, 
124  Fed.  602,  holding  in  suit  against  municipality  and  its  officers  to 
enjoin  enforcement  of  water  rate  ordinance  defendants  represent  tax- 
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payers  who  are  bound  by  the  proceedings;  Starr  v.  Chicago  etc.  Ry.  Co., 
110  Fed.  8,  holding  where  Federal  court  in  suit  by  railroad  stockholders 
restrained  company  from  putting  in  force  State  rate  schedule,  and 
enjoined  State  officers  from  enforcing  such  statute,  it  may  enjoin  State 
suit  by  attorney  in  name  of  State  to  recover  penalty  for  failure  of 
railroad  to  enforce  rates;  Haverhill  Gas  Light  Co.  v.  Barker,  109  Fed. 
695,  holding  suit  by  gas  company  against  State  gas  commission  and 
attorney  general  who  is  charged  by  statute  with  duty  of  enforcing  orders 
of  commission,  to  enjoin  threatened  proceedings  to  enforce  such  an  order, 
is  not  suit  against  State ;  Hickman  v.  Missouri  etc.  Ry.  Co.,  97  Fed.  120, 
holding  suit  by  State  railroad  commissioners  against  railroad  to  enforce 
obedience  to  rate  schedule  adopted  by  commission  is  removable  to  Federal 
court;  Joos  v.  Illinois  Nat.  Guard,  257  111.  143,  Ann.  Oas.  1914A,  862, 
43  I*.  R.  A.  (N.  8.)  1214,  100  N.  £.  507,  suit  to  enjoin  national  guard 
from  engaging  in  rifle  practice  on  range  adjacent  to  complainant's  farm 
in  such  manner  as  to  endanger  lives  of  his  family  is  not  suit  against 
State;  Castle  v.  Mason,  91  Ohio  St.  301,  110  N.  £.  464,  dealer  in  oils 
may  sue  State  inspector  to  enjoin  enforcement  of  void  inspection  law; 
Coal  &  Coke  Ry.  Co.  v.  Conley,  67  W.  Va.  145,  67  S.  E.  620,  suit  against 
State  officers  to  enjoin  enforcement  of  rate  statute  is  not  suit  against 
State;  Taylor  v.  Louisville  etc.  R.  R.  Co.,  88  Fed.  356,  31  C.  C.  A.  537, 
State  auditor  may  be  enjoined  from  certifying  values  under  statute 
alleged  unconstitutional;  Dinsmore  v.  Southern  Exp.  Co.,  92  Fed.  719, 
express  company  may  sue  railroad  commissioners  to  enjoin  enforcement 
of  order  requiring  it  to  pay  war  tax;  Scottish  etc.  Ins.. Co.  v.  Herriott, 
109  Iowa,  609,  77  Am.  St.  Rep.  550,  80  N.  W.  666,  suit  by  foreign 
insurance  company  against  State  treasurer  to  recover  taxes  is  not  against 
State;  dissenting  opinion  in  International  Postal  Supply  Co.  v.  Bruce, 
194  U.  S.  614,  48  L.  Ed.  1140,  24  Sup.  Ct.  820,  majority  holding  patentee 
of  machine  cannot  enjoin  use  by  postmaster  of  infringing  machines 
leased  by  government;  dissenting  opinion  in  Pitcock  v.  State,  91  Ark. 
548,  134  Am.  St.  Rep.  88,  121  S.  W.  751,  majority  holding  suit  to  re- 
strain State  penitentiary  board  from  violating  contract  for  convict  labor 
is  suit  against  State. 

Distinguished  in  Smith  v.  Reeves,  178  U.  S.  442, 443, 444, 44  L.  Ed.  1144, 
1145,  20  Sup.  Ct.  921,  holding  suit  against  California  State  treasurer  for 
recovery  of  taxes  paid  to  him  is  suit  against  State ;  Fitts  v.  McGhee,  172 
U.  S.  529,  43  L.  Ed.  541,  19  Sup.  Ct.  274,  suit  to  enjoin  enforcement  of 
law  reducing  railroad  bridge  fares  is  suit  against  State ;  Ball  v.  Rutland 
R.  R.,  93  Fed.  518,  where  it  was  sought  to  enjoin  State's  attorney  from 
prosecuting  violation  of  mileage-book  law;  Western  Union  Tel.  Co.  v. 
Andrews,  154  Fed.  99,  suit  by  telegraph  company  against  State  attorneys 
to  restrain  enforcement  of  penalties  for  failure  of  company  to  comply 
with  act  regulating  foreign  corporations  is  suit  against  State;  Smith 
v.  Alexander,  146  Fed.  108,  Federal  court  will  not  grant  preliminary 
injunction   against    State    commissioners   to   enforce  contract   between 
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complainant  and  State  where  terms  denied  by  State;  Coulter  v.  Weir, 
127  Fed.  905,  62  C.  C.  A.  429,  holding  under  Kentucky  statute  providing 
for  taxation  of  intangible  property  of  certain  corporations  and  making 
part  payable  directly  into  State  treasury  and  rest  made  apportionable 
to  certain  counties,  suit  against  State  auditor  to  restrain  collection  of 
tax  is  not  maintainable  in  Federal  court  as  to  part  due  State;  Union 
Trust  Co.  v.  Stearns,  119  Fed.  794,  holding  suit  against  attorney  general 
to  enjoin  institution  of  criminal  prosecution  in  name  of  State  under  State 
statute,  by  which  they  are  charged  with  no  special  duty,  is  suit  against 
State;  dissenting  opinion  in  Ex  parte  Young,  209  U.  S.  191,  193,  194, 
14  Ann.  Oas.  764,  13  L.  R.  A.  (K.  S.)  932,  52  L.  Ed.  742,  28  Sup.  Ct.  441, 
majority  holding  suit  to  restrain  attorney  general  from  enforcing  void 
rate  statute  is  not  suit  against  State  and  denying  release  on  halrcas 
corpus  of  officer  committed  for  contempt  refusing  to  obey  injunction; 
dissenting  opinion  in  South  Dakota  v.  North  Carolina,  192  U.  S.  331,  48 
L.  Ed.  466,  24  Sup.  Ct.  282,  majority  upholding  Supreme  Court's  original 
jurisdiction  over  suit  by  one  State  as  donee  of  holders  of  bonds  issued 
by  another  State  and  secured  by  railroad  stock  belonging  to  such  State 
to  compel  payment  of  bonds  and  subject  stock  to  satisfaction  of  debt. 

When  public  officers  are  subject  to  suit  although  they  assume  to  be 
acting  for  a  State  or  the  United  States.  Note,  108  Am.  St.  Rep. 
843. 

Suit  to  enjoin  enforcement  of  statute  by  State  officer  as  suit  against 
State  within  constitutional  prohibition.  Note,  14  Ann.  Gas.  791, 
792,  793. ' 

When  action  against  officers  deemed  against  State.  Note,  44  L.  R.  A. 
(N.  S.)  216,  220,  221,  222,  223,  226. 

Act  of  July  1,  1862,  left  to  respective  States  through  which  Union; 
Pacific  passed,  right  to  regulate  local  rates,  reserving  right  of  Congress  to 
intervene. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  Tompkins,  90  Fed.  364,  rates 
established  by  State  are  prima  facie  valid. 

Corporation  is  person  within  meaning  of  Fourteenth  Amendment. 
Approved  in  Blake  v.  McClung,  172  U.  S.  259,  43  L.  Ed.  440,  19  Sup. 
Ct.  173,  act  giving  State  creditors  preference  over  nonresidents  is  in- 
valid; Arkansas  v.  Kansas  etc.  Coal  Co.,  96  Fed.  368,  corporations  are 
persons  within  meaning  of  Fourteenth  Amendment;  dissenting  opinion 
in  New  York  v.  Roberts,  171  U.  S.  683,  43  L.  Ed.  323,  19  Sup.  Ct.  77, 
majority  holding  State  may  impose  conditions  upon  permitting  foreign 
corporations  to  conduct  business  therein;  United  States  v.  McHie,  194 
Fed.  898>  holding  corporation  is  person  within  protection  of  Federal 
Constitution  and  granting  return  of  property  to  investment  company 
seized  by  Federal  officials  without  warrant  in  raid  on  alleged  bucket- 
shop;  Central  of  Georgia  Ry.  Co.  v.  Macon,  110  Fed.  871,  holding  where  t 


1307  SMYTH  v.  AMES.  169  U.  S.  466^550 

railroad  has  lawfully  acquired  possession  of  terminal  facilities  under 
grant  from  city,  and  is  in  possession,  it  is  deprived  of  property  without 
due  process  by  ordinance  declaring  its  rights  forfeited  and  directing 
mayor  to  take  possession;  Boggs  v.  Alabama  Consol.  Coal  etc.  Co.,  167 
Ala.  259,  140  Am.  St.  Rep.  20,  52  South.  881,  holding  employee  engaged 
as  carpenter  in  mine  was  fellow-servant  of  engineer  on  railroad  con- 
nected with  mine  and  was  within  purview  of  Employers'  Liability  Act  of 
1907;  Chicago  etc.  Ry.  Co.  v..  State,  86  Ark.  424,  111  S.  W.  460,  upholding 
act  of  1907  relating  to  crews  of  freight  trains  of  railroads  whose  lines 
are  more  than  fifty  miles  in  length;  Street  v.  Varney  Electrical  Supply 
Co.,  160  Ind.  345,  98  Am.  St.  Rep.  325,  61  L.  R.  A.  154,  66  N.  E.  898, 
holding  void  minimum  wage  law  of  1901,  fixing  minimum  wage  to  be  paid 
unskilled  laborers  employed  upon  public  work  of  State,  counties  or 
cities ;  McGuire  v.  Chicago  etc.  R.  Co.,  131  Iowa,  350,  33  L.  R.  A.  (N.  S.) 
706,  108  N.  W.  905,  upholding  act  making  corporation  operating  railway 
within  State  liable  for  injuries  to  servant  caused  by  negligence  of  fellow- 
servant;  Pinney  v.  Provident  Loan  etc.  Co.,  106  Wis.  402,  82  N.  W.  310, 
holding  void  Stats.  1898,  §  1775b,  providing  that  until  domestic  corpora- 
tion has  filed  with  register  of  deeds  of  county  where  its  principal 
office  is  located  a  list  of  officers  upon  whom  service  is  to  be  made, 
process  may  be  served  on  register  of  deeds ;  dissenting  opinion  in  Louis- 
ville etc.  R.  Co.  v.  Central  Stockyards  Co.,  133  Ky.  203,  97  S.  W.  797, 
majority  upholding  provision  of  Constitution  requiring  interchange  and 
switching  of  cars  between  connecting  carriers  in  transfer  and  delivery 
of  freight. 

Protection   of   corporations   from   special   and   hostile   legislation. 
Note,  62  Am.  St.  Rep.  168. 

State  law  fixing  rates  so  low  as  to  practically  render  property  valueless 
deprives  of  property. 

Approved  in  Louisville  etc.  R.  R.  Co.  v.  Garrett,  231  U.  S.  314,  58 
L.  Ed.  243,  34  Sup.  Ct.  48,  upholding  order  of  railroad  commission  of 
Kentucky  establishing  intrastate  rates;  Washington  v.  Fairchild,  224 
U.  S.  524,  56  L.  Ed.  868,  32  Sup.  Ct.  535,  order  of  railroad  commission 
requiring  track  connections  at  eight  points  was  not  justified  by  public 
necessity;  Missouri  Pacific  Ry.  Co.  v.  Kansas,  216  U.  S.  278,  54  L.  Ed. 
479,  30  Sup.  Ct.  330,  upholding  order  of  Kansas  railroad  commission 
directing  railroad  to  rim  regular  passenger  train  over  branch  line,  in- 
stead of  mixed  passenger  and  freight  train;  Mississippi  R.  R.  Commis- 
sion v.  Illinois  Central  R.  R.  Co.,  203  U.  S.  340,  51  L.  Ed.  213,  27  Sup. 
Ct.  90,  order  of  railroad  commission  of  Mississippi  requiring  interstate 
railroad,  furnishing  reasonable  facilities,  to  stop  at  town  of  twelve 
hundred  inhabitants  near  New  Orleans  is  void;  Montana  etc.  R.  Co.  v. 
Morley,  198  Fed.  999,  1000,  enjoining  enforcement  of  unreasonable  and 
confiscatory  intrastate  coal  rate  of  thirty-five  cents  per  ton  fixed  by 
Montana  railroad  commission;  Southern  Pac.  Co.  v.  Campbell,  189  Fed. 
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154r  sustaining  demurrer  to  bill  to  enjoin  railroad  commission  from  en- 
forcing confiscatory  rates  for  failure  to  state  facts;  Hooker  v.  .Inteav 
state  Commerce  Commission,  188  Fed.  252,  freight  rates  established 
by  order  of  1910  of  interstate  commerce  commission  between  Cincinnati 
and  Chattanooga  were  not  so  low  as  to  be  confiscatory;  In  re  Arkansas 
Rate  Cases,  187  Fed.  297,  holding  State  has  power  to  establish  railroad 
rates,  but  enjoining  rates  established  by  Arkansas  commission,  as  con- 
fiscatory; Spring  Valley  Water  Co.  v.  San  Francisco,  165  Fed.  664, 
granting  preliminary  injunction  to  restrain  enforcement  of  ordinance 
fixing  rates  of  water  company  upon  showing  that  company's  net  income 
wafc  five  per  cent  on  value  of  property  employed  in  service;  Spring  Valley 
Water  Co.  v.  San  Francisco,  165  Fed.  678,  granting  preliminary  injunc- 
tion to  restrain  enforcement  of  ordinance  establishing  water  rates  on 
condition  that  amount  collected  in  excess  of  rate  be  impounded  to  await 
final  order  of  court;  St.  Louis  &  S.  F.  R.  Co.  v.  Hadley,  155  Fed.  225, 
denying  injunction  to  restrain  enforcement  of  statute  fixing  maximum 
passenger  rates  to  await  demonstration  of  reasonableness  or  unreason- 
ableness by  trial  for  reasonable  length  of  time;  Wallace  v.  Arkansas 
Cent.  R.  R.  Co.,  118  Fed.  424,  55  C.  C.  A.  192,  restraining  railroad  com- 
mission from  enforcing  rates  alleged  to  amount  to  taking  of  property 
without  due  process  by  reducing  earnings  below  amount  required  to  pay 
operating  expenses,  taxes  and  fixed  charges,  and  cause  is  submitted  on 
demurrer  to  other  parts  of  bill;  San  Diego  Land  etc.  Co.  v.  Jasper,  110 
Fed.  714,  upholding  act  of  California,  March  2,  1885,  empowering 
supervisors  to  fix  water  rates  based  on  reasonable  value  of  plant;  Ahern 
v.  Newton  etc.  St.  Ry.  Co.,  105  Fed.  703,  refusing  preliminary  injunc- 
tion to  restrain  enforcement  of  statute  regulating  street-car  fares  at  suit 
of  stockholder,  notwithstanding  doubt  as  to  validity  of  act,  where  irrepa- 
rable injury  not  shown ;  Trammell  y.  Dinsmore,  102  Fed.  799,  42  C.  C.  A. 
623,  upholding  Georgia  constitutional  provision  requiring  legislature  to 
pass  laws  regulating  railroad  rates  and  railroad  commission's  rates; 
San  Joaquin  etc.  Irr.  Co.  v.  Stanislaus  Co.,  90  Fed.  521,  ordinance  fixing 
rates  chargeable  by  irrigation  company  must  not  amount  to  deprivation 
of  property;  Iron  Mountain  R.  R.  Co.  v.  Memphis,  96  Fed.  122,  37 
C.  C.  A.  410,  enjoining  enforcement  of  city  resolution  forfeiting  con- 
tract and  declaring  intention  to  seize  tracks ;  Norfolk  etc.  Ry.  Co.  v.  Pin- 
nacle Coal  Co.,  44  W.  Va.  578,  41  L.  R.  A.  416,  30  S.  E.  198,  justice  of 
peace  has  no  authority  to  determine  rate  of  freight  charges  of  railroad. 
Under  authority  hereof  following  cases  hold  respective  acts  unconsti- 
tutional :  Milwaukee  Elec.  etc.  Light  Co.  v.  Milwaukee,  87  Fed.  578,  ordi- 
nance reducing  fares  so  that  company  would  make  under  three  per  cent 
on  capital;  Ball  v.  Rutland  R.  R.,  93  Fed.  516,  legislative  reduction  of 
fares,  precluded  fair  profit ;  Cleveland  City  Ry.  Co.  v.  Cleveland,  94  Fed. 
409,  ordinance  reducing  street-car  fares;  State' v.  Jackman,  69  N.  H. 
330,  42  L.  R.  A.  440,  41  Atl.  348,  ordinance  requiring  tenants  or  owners 
to  remove  snow  from  sidewalks;  Louisiana  etc.  Ry.  Co.  v.  State,  85  Ark. 
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18,  21,  106  S.  W.  961,  962,  reversing  conviction  of  railroad  for  failure 
to  comply  with  statute  of  1905  requiring  it  to  construct  station  at 
snow  crossing;  Kirby  v.  Union  Pac.  Ry.  Co.,  51  Colo.  515,  Ann.  Oas. 
1913B,  461,  119  Pa.  1045,  enjoining  ticket-scalpers  from  dealing  in 
nontransferable  passenger  tickets ;  Chicago  v.  Rogers  Park  Water  Co., 
214  111.  224,  73  N.  E.  379,  ordinance  requiring  water  company  to  furnish 
water  free  to  charitable,  religious  and  educational  institutions  invalid; 
Chicago  Union  Traction  Co.  v.  Chicago,  199  111.  642,  65  N.  E.  492,  de-. 
termining  reasonableness  of  street-car  fares  fixed  by  ordinance ;  Morgan's 
Louisiana  etc.  R.  Co.  v.  Railroad  Commission,  127  La.  669,  53  South. 
901,  holding  order  of  commission  establishing  freight  rates  for  hauling 
sugar-cane  unreasonable  and  void;  Clark  v.  Harford  Agricultural  etc. 
Assn.,  118  Md.  615,  85  Atl.  506,  enjoining  criminal  prosecution  of  mem- 
bers of  horse-racing  association  that  had  spent  large  sums  in  securing 
license  and  preparing  for  horse-race '  meet,  relying  on  validity  of  act 
of  1912,  pending  determination  of  validity  of  act ;  Michigan  Cent.  R.  Co. 
v.  Michigan  Railroad  Commission,  160.  Mich.  365,  125  N.  W.  552,  up- 
holding rates  for  excess  baggage  based  upon  mileage  instead  of  upon 
passenger  fare ;  State  ex  rel.  Young  v.  Standard  Oil  Co.,  Ill  Minn.  101, 
126  N.  W.  531,  upholding  statute  of  1907  forbidding  discriminations  in 
prices  charged  for  petroleum  in  action  charging  defendant  with  dis- 
criminating in  selling  price  of  kerosene  oil ;  State  v.  Minneapolis  etc.  R.  R. 
Co.,  80  Minn.  204,  205, 83  Ni  W.  65,  66,  applying  rule  where  rates  fixed  on 
carload  lots  of  coal;  McGrew  v.  Missouri  Pac.  Ry.  Co.,  230  Mo.  531,  132 
S.  W.  1086,  holding  short-haul  provision  of  act  of  1872  was  not  rendered 
invalid  by  adoption  of  Constitution  of  1875;  Seward  v.  Denver  etc.  R. 
Co.,  17  N.  M.  574,  46  L.  R.  A.  (N.  S.)  242,  131  Pac.  985,  upholding  that 
part  of  order  of  commission  requiring  railroad  to  open  station  for  shelter, 
of  passengers,  but  reversing  that  part  of  order  requiring  it  to  maintain 
station  agent  and  telegraph  or  telephone  service  for  bulletining  trains; 
State  v.  Earle,  66  S.  C.  203,  44  S.  E.  784,  holding  party  affected  by 
ordinance  is  entitled  to  show  by  testimony  that  it  is  so  unreasonable  in 
its  operation  as  to  amount  to  confiscation  of  property;  Commonwealth 
v.  Atlantic  Coast  Line  R.  Co.,  106  Va.  70,  72,  117  Am.  St.  Rep.  983,  9 
Ann.  Cas.  1124,  7  L.  R.  A.  (N.  S.)  1086,  55  S  E.  575,  576,  statute  fixing 
maximum  passenger  rate  of  two  cents  per  mile  on  mileage-books  and  re- 
quiring carrier  to  keep  such  books  on  sale  is  void ;  Norfolk  etc.  R.  R.  Co. 
v.  Commonwealth,  103  Va.  294,  49  S.  E.  40,  upholding  Const.,  §  156, 
giving  commission  power  to  fix  rates  for  placing  cars  on  scales  for  weigh- 
ing; dissenting  opinion  in  McCully  v.  Chicago  etc.  Ry.  Co.,  212  Mo.  23, 
32,  44,  45,  54,  110  S.  W.  717,  720,  724,  725,  727,  majority  holding  stat- 
ute of  1899  requiring  railroads  to  furnish  free  return  transportation  to 
shippers  of  stock  in  carload  lots  to  point  of  shipment  is  invalid;  dis- 
senting opinion  in  Atlantic  Coast  Line  R.  Co.  v.  Goldsboro,  155  N.  C. 
367,  71   S.  E.  518,  majority  upholding  ordinance  prohibiting  railroad 
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from  shifting  ears  within  space  of  four  blocks  in  heart  of  city,  except 
between  certain  hours. 

Distinguished  in  Mayor  etc.  of  Knoxville  v.  Knoxville  Water  Co., 
212  U.  S.  17,  53  L.  Ed.  382,  29  Sup.  Ct.  148,  quaere,  whether  ordinance 
yielding  return  of  four  per  cent  after  flowing  two  per  cent  for  de- 
preciation is  confiscatory;  Atlantic  Coast  Line  R.  R.  Co.  v.  North 
Carolina  Corp.  Commission,  206  U.  S.  24,  25,  26,  11  Ann,  Oas,  398,  51 
L.  Ed.  944,  27  Sup.  Ct.  585,  upholding  order  of  railroad  commission 
requiring  railroad  to  run  additional  train  to  make  connection  with  train 
over  another  road;  Louisville  etc.  R.  R.  Co.  v.  Kentucky,  183  U.  S.  511, 
46  L.  Ed.  303,  22  Sup.  Ct.  99,  upholding  Ey.  Const.,  §  218,  and  Gen. 
Stats.  1894,  §  820,  prohibiting  railroads  from  charging  more  for  short 
than  for  long  haul ;  State  v.  Chicago  etc.  R.  Co.,  239  Mo.  291,  292,  293, 
295,  143  S.  W.  814,  815,  upholding  act  of  1907  requiring  railroad  to  run 
one  passenger  train  each  way  every  day,  although  running  of  Sunday 
train  may  result  in  loss  to  railroad. 

Whether  rates  are  so  low  as  to  deprive  of  property  may  become  judicial 
question. 

Approved  in  Trammell  v.  Dinsmore,  102  Fed.  800,  42  C.  C.  A.  623,  re- 
affirming rule;  Chicago  etc.  Ry.  Co.  v.  Tompkins,  176  U.  S.  173,  179, 
44  L.  Ed.  420,  423,  20  Sup.  Ct.  338,  holding  court  should  refer  testimony 
in  suit  to  restrain  enforcement  of  railroad  commission's  rate  schedule 
to  competent  master  to  find  facts  relating  to  reasonableness. of  rates; 
San  Diego  Land  Co.  v.  National  City,  174  U.  S.  754,  43  L.  Ed.  1160,  19 
Sup.  Ct.  ?10,  judiciary  should  not  interfere  unless  rates  are  so  palpably 
unreasonable  as  to  amount  to  deprivation  of  property;  Cleveland  City 
Ry.  Co.  v.  Cleveland,  94  Fed.  395,  Federal  court  of  equity  may  enjoin 
ordinance  lowering  street-car  fares ;  Louisville  etc.  R.  R.  Co.  v.  McChord, 
103  Fed.  220,  221,  holding  void  Kentucky  act  of  March  10,  1900,  pro- 
viding that  railroad  commission  on  complaint  that  any  railroad  is  charg- 
ing extortionate  rates  may  after  hearing  on  due  notice  fix  rates  which 
such  company  shall  charge  for  like  services;  Kimball  v.  City  of  Cedar 
Rapids,  99  Fed.  132,  upholding  Federal  jurisdiction  over  suit  by  stock- 
holder  in  water  company  to  restrain  city  from  enforcing  water  rates, 
on  ground  that  they  are  so  low  as  to  deprive  company  of  property, 
though  if  corporation  sued  jurisdiction  would  not  exist;  Western  Union 
Tel.  Co.  v.  Myatt,  98  Fed.  342,  358,  upholding  Federal  equity  jurisdic- 
tion to  enjoin  Kansas  court  of  visitation  from  enforcing  rate  schedule; 
Matthews  v.  Board  of  Corporation  Commrs.,  97  Fed.  404,  upholding 
jurisdiction  to  determine  reasonableness  of  rates  established  by  North 
Carolina  corporation  commission;  Chicago  etc.  Ry.  Co.  v.  Railroad  Com- 
mission, 38  Ind.  App.  453,  78  N.  E.  343,  rates  fixed  by  railroad  commis- 
sion may  be  reviewed  by  appellate  court  as  to  reasonableness  under 
provision  of  act  of  1905;  State  ex  rel.  Taylor  v.  Missouri  Pac.  Ry.  Co., 
76  Kan.  486,  489,  92  Pac.  612,  614,  upholding  statute  creating  railroad 
commission  and  granting  mandamus  to  compel  railroad  to  obey  order  of 
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commission;  State  v.  Johnson,  61  Kan.  848,  60  Pac.  1083,  holding  void 
Laws  1898,  c.  28,  creating  courts  of  visitation;  Commonwealth  v.  Inter- 
state etc.  St.  Ry.  Co.,  187  Mass.  437,  73  N.  E.  531,  upholding  Rev,  Laws, 
c.  112,  §  72,  requiring  railway  to  carry  school  children  for  half  fare, 
excepting  Boston  Elevated  Railway  Company;  Carson  v.  Brockton,  175 
Mass.  245,  56  N.  E.  2,  upholding  Stats.  1892,  c.  245,  providing  that  any 
town  except  certain  class  may  establish  rate  for  use  of  sewers,  to  he 
paid  by  users  thereof,  and  city  ordinance  thereunder  fixing  charges  for 
"metered* '  and  "unmetered"  water  service  in  connection  with  sewer; 
Janvrin,  Petitioner,  174  Mass.  517,  55  N.  E.  382,  upholding  act  of  1895, 
as  amended  in  1897,  giving  to  water-takers  within  ten  miles  of  State 
house  in  Boston,  aggrieved  by  rates,  right  to  apply  to  court  to  de- 
termine reasonableness  of  rates  charged,  and  to  fix  rates;  dissenting 
opinion  in  Taylor  v.  Beckham  (No.  1),  178  U.  S.  601,  44  L.  Ed.  1209,  20 
Sup.  Ct.  1015,.  majority  denying  jurisdiction  to  review  State  Supreme 
Court's  determination  that  it  had  no  right  to  review  determination  of 
gubernatorial  election  contest  by  tribunal  to  which  that  determination 
was .  exclusively  committed  by  State  Constitution. 

Distinguished  in  Nebraska  Tel.  Co.  v.  State,  55  Neb.  635,  45  L.  R.  A. 
118,  76  N.  W.  173,  power  to  determine  what  compensation  public  ser- 
vice corporation  may  exact  is  legislative;  dissenting  opinion  in  Chi- 
cago etc.  Ry.  Co.  v.  Railroad  Commission,  38  Ind.  App.  473,  79  N.  E. 
621,  majority  holding  appellate  court  may  review  question  of  reason- 
ableness of  rate  fixed  by  railroad  commission. 

Power  to  fix  rates  given  by  State  Constitution  cannot  be  executed  con- 
trary to  Federal  Constitution. 

Approved  in  Efland  v.  Southern  Ry.  Co.,  146  N.  C.  140,  59  S.  E.  357, 
upholding  statute  of  1905  and  allowing  shipper  to  recover  overcharge 
and  penalty  for  not  returning  same  within  time  required  by  law. 

Jurisdiction  of  foreign  corporations."    Note,  85  Am.  St.  Rep.  918. 

Word  "person"  as  including  private  corporation.    Note,  20  Ann. 
Oaa.  738,  739. 

While  carriers  cannot  discriminate  as  between  different  States,  rates 
need  not  be  the  same. 

Approved  in  Ft.  Smith  Light  &  Traction  Co.  v.  Ft.  Smith,  202  Fed. 
689,  fact  that  nearby  Oklahoma  towns  were  selling  natural  gas  at 
less  rate  did  not  justify  city  council  in  fixing  less  rate  for  city  of 
Fort  Smith;  In  re  Arkansas  Rate  Cases,  187  Fed.  304,  fact  that  intra- 
state freight  and  passenger  rates  established  by  State  are  not  lower 
than  those  of  another  State  raises  no  presumption  that  rates  are  rea- 
sonable, and  not  confiscatory;  Kindel  v.  Colorado  etc.Ry.  Co.,  57  Colo. 
7,  8,  11,  139  Pac.  1107,  1108,  1109,  in  action  to  recover  difference  be- 
tween freight  charges  and  reasonable  charge  for  transportation  of 
coal,  evidence  as  to  customary  rate  for  like  distance  was  admissible, 
subject  to  carrier's  right  to  show  dissimilarity  in  conditions  affecting 
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rates ;  State  v.  Illinois  Cent.  R.  Co.,  246  111.  258,  92  N.  E.  843,  where 
railroad  company  is  subject  to  charter  charge  of  seven  per  cent  on 
gross  receipts  from  charter  lines,  earnings  should  be  divided  between 
charter  and  noncharter  lines  on  equitable,  not  on  mileage,  basis;  Mor- 
gan's Louisiana  etc.  R.  etc.  Co.  v.  Railroad  Commission,  127  La.  662, 
53  South.  899,  freight  rates  charged  for  hauling  sugar-cane  in  Texas 
have  no  bearing  on  rates  in  Louisiana  in  absence  of  showing  that  con- 
ditions are  same;  State  v.  Central  Vermont  Ry.  Co.,  81  Vt.  466,  130 
Am.  St.  Rep.  1065,  71  Atl.  195,  196,  fact  that  carrier  charged  shipper 
fifty  cents  more  per  ton  on  coal  transported  between  certain  points 
does  not  show  violation  of  act  of  1882  requiring  charges  to  be  reason- 
able and  equal. 

Reasonableness  of  local  rates  most  be  determined  without  reference  to 
Interstate  business. 

Approved  in  Northern  Pacific  Ry.  Co.  v.  North  Dakota,  236  U.  S. 
600,  601,  Ann.  Gas.  1916A,  1,  59  L.  Ed.  743,  744,  35  Sup.  Ct.  429,  hold- 
ing maximum  intrastate  rates  on  coal  in  carload  lots  fixed  by  laws  of 
North  Dakota  are  unreasonable;  Norfolk  etc.  Ry.  Co.  v.  Conley,  236 
U.  S.  612,  59  L.  Ed.  749,  35  Sup.  Ct.  437,  holding  two  cent  passenger 
rate  in  West  Virginia  void  as  allowing  too  narrow  margin  over  cost 
of  traffic;   Simpson  v.   Shepard,  230  U.  S.  425,  427,  428,  Ann.   Oas. 
1916A,  18,  48  L.  R.  A.  (N.  S.)  1151,  67  L.  Ed.  1552,  1563,  33  Sup.  Ct. 
729,  in  absence  of  congressional  action,  State  may  regulate  intrastate 
rates  of  interstate  carrier,  although  relations  between  interstate  and 
intrastate  rates  are  thereby  disturbed;  Manufacturer's  Light  etc.  Co. 
v.   Ott,   215   Fed.   951,   holding  West   Virginia  corporation   supplying 
gas  to  residents  of  that  State  from  wells  in  State  cannot  say  rates 
fixed  by  commission  are  confiscatory,  because  at  same  rate  company 
would  lose  money  on  gas  supplied  to  residents  of  other  States;  Trust 
Co.  of  America  v.  Chicago  etc.  Ry.  Co.,  199  Fed.  601,  605,  holding  act 
of  Illinois  of  1907  establishing  two  cent  passenger  fares  is  confisca- 
tory as  to  Chicago,  Peoria  and  St.  Louis  Railway,  on  evidence  that 
enforcement  allows  net  earning  of  one  per  cent  on  intrastate  business; 
Western    Ry.    of    Alabama    v.    Railroad    Commission,    197    Fed.    964, 
method  of  apportioning  value  of  railroad  property  between  interstate 
and  intrastate   business   to    determine   validity   of   statute   regulating 
rates  is  by  comparison  of  volumes  of  revenue  from  each  kind  of  traffic,' 
making  allowance  for  greater  cost  of  local  traffic;  Louisville  etc.   R. 
Co.  v.  Railroad  Commission,  196  Fed.  817,  823,  824,  holding  railroad 
is   entitled   to  earn  fair  return  on  intrastate  business,  regardless    of 
returns  on  interstate  business,  and  Alabama  intrastate  rate  statute  of 
1907  was  void  as  confiscatory;  In  re  Arkansas  Rate  Cases,  187  Fed. 
•320,  holding  railroads  in  Arkansas  are  entitled  to  earn  six  per  cent 
on  value  of  property  employed  in  intrastate  business,  computed   on 
assessed  valuation   of  property,  and  rates  established  by  commission 
are  confiscatory;  In  re  Arkansas  R.  Rates,  163  Fed.  143,  granting  pre- 
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liminary  injunction  to  restrain  enforcement  of  statute  establishing  in- 
trastate freight  and  passenger  rates  upon  showing  that  actual  trial 
has  proven  rates  unremunerative  and  confiscatory;  Southern  Ry.  Co.  v. 
McNeill,  155  Fed.  780,  782,  enjoining  enforcement  of  North  Carolina 
rate  statute  not  affording  reasonable  return  on  money  invested  in  in- 
trastate business;  Seaboard  Air  line  Ry.  Co.  v.  Railroad  Commission, 
155  Fed.  806,  holding  in  suit  to  enjoin  enforcement  of  rate  statute  of 
Alabama  that  reasonableness  of  intrastate  rates  must  be  determined 
with  reference  to  profits  from  interstate  business,  and  granting  in- 
junction; Interstate  Commerce  Commission  v.  Nashville  etc.  Ry.  Co., 
120  Fed.  935,  57  C.  C.  A.  224,  holding  finding  that  rates  for  shipments 
to  particular  point  are  unreasonable  cannot  be  based  on  evidence  which 
only  tends  to  show  that  they  are  too  high  as  compared  with  rates  be- 
tween initial  point  and  one  or  two  other  points;  Northern  Pac.  Ry.  Co. 
v.  Keyes,  91  Fed.  51,  interstate  business,  commenced  in  State,  cannot 
be  regulated  thereby;  State  v.  Seaboard  etc.  Ry.  Co.,  48  Fla.  145,  37 
South.  320,  in  determining  reasonableness  of  railway  rates,  income  or 
loss  from  interstate  commerce  should  not  be  considered;  Union  Pac.  R. 
Co.  v.  Public  Utilities  Commission,  95  Kan.  619,  148  Pac.  672,  upholding 
intrastate  rate  of  commission  reducing  intrastate  rates  on  coal  in  Kan- 
sas ;  State  ex  rel.  Taylor  v.  Missouri  Pac.  Ry.  Co.,  76  Kan.  504,  92  Pac. 
619,  upholding  order  of  commission  requiring  railroad  to  operate  sepa- 
rate passenger  service  within  State;  Morgan's  Louisiana  etc.  R.  etc.  Co. 
v.  Railroad  Commission,  127  La.  665,  53  South.  900,  applying  rule  in 
suit  attacking  order  of  commission  establishing  rates  for  hauling  sugar- 
cane; State  v.  United*  States  Express  Co.,  81  Minn.  91,  83  N.  W.  466, 
holding  railroad  commission  for  purpose  of  fixing  rates  may  exact  from 
carrier  information  as  to  all  its  property  and  business  within  State, 
but  not  as  to  property  out  of  State,  nor  as  to  interstate  business ;  State 
ex  rel.  McCue  v.  Northern  Pac.  Ry.  Co.,  19  N.  D.  51,  54,  25  L.  R.  A. 
(N.  S.)  1001,  120  N.  W.  872,  873,  holding  State  may  reduce  rate  on 
particular  article  provided  carrier  earns  fair  profit  upon  entire  intra- 
state business,  and  upholding  maximum  coal  rate  statute  of  1907. 

Distinguished  in  Minneapolis  etc.  R.  R.  Co.  v.  Minnesota,  186  U.  S. 
267,  268,  46  L.  Ed.  1167,  1168,  22  Sup.  Ct.  904,  holding  tariff  fixed  by 
commission  for  coal  in  carload  lots  is  not  proved  unreasonable  by  show- 
ing that  if  such  tariff  were  applied  to  all  freight  road  would  not  pay 
operating  expenses. 

Bates  must  be  based  on  fair  value  of  property,  cost  of  construction, 
value  of  stocks  and  bonds,  earning  capacity  and  operating  expenses. 

Approved  in  Wood  v.  Vandalia  R.  R.  Co.,  231  U.  S.  7,  58  L.  Ed.  100, 
34  Sup.  Ct.  7,  order  of  State  railroad  commission  prescribing  maximum 
freight  charges  on  specified  intrastate  traffic  will  not  be  declared  con- 
fiscatory in  absence  of  proof  of  value  of  railroad's  property  within 
State  or  receipts  from  intrastate  traffic;  Kansas  City  Southern  Ry.  Co. 

xvn-*3 
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v.  United  States,  231  U.  S.  449,  52  L.  R.  A-  (N.  S.)  1,  68  L.  E<L  S07,  34 
Sup.  Ct.  125,  holding  carrier  was  not  deprived  of  property  without  due 
process  by  requirement  of  commission  that  estimated  replacement  cost 
of  abandoned  improvements  should  be  charged  to  operating  expense; 
Simpson  v.  Shepard,  230  U.  S.  434,  435,  Ann.  Gas.  1916A,  18,  48  L.  R.  A. 
(N.  S.)  1151,  57  L.  Ed.  1556,  33  Sup.  Ct.  729,  in  action  to  determine 
validity  of  intrastate  rate  statute,  general  estimates  of  division  between 
interstate  and  intrastate  business  cannot  be  accepted  as  adequate  proof 
that  rates  are  confiscatory;  Stanislaus  Co.  v.  San  Joaquin  etc.  Irr.  Co., 
192  U.  S.  215,  48  L.  Ed.  414,  24  Sup.  Ct.  247,  upholding  reduction  of 
water  rates  by  supervisors  acting  under  Cal.  Stats.  1886,  p.  95,  §  5,  so 
as  to  give  annual  income  of  six  per  cent  upon  the  then  value  of  prop- 
erty of  water  company  actually  used  in  supplying  water  to  the  public; 
Cotting  v.  Godard,  183  U.  S.  89,  46  L.  Ed.  101,  22  Sup.  Ct.  35,  holding 
void  Kansas  act  of  March  3,  1897,  defining  stockyards  and  regulating 
charges  thereof,  in  that  it  applies  only  to  Kansas  City  Stockyards  Com- 
pany and  not  to  other  corporations  engaged  in  like  business  in  State; 
San  Diego  Land  Co.  v.  National  City,  174  U.  S.  755,  43  L.  Ed.  1160,  19 
Sup.  Ct  810,  San  Diego  Land  etc.  Co.  v.  Jasper,  89  Fed.  282,  Redlands 
etc.  W.  Co.  v.  Redlands,  121  Cal.  368,  53  Pac.  844,  and  Griffin  v.  Golds- 
boro  Water  Co.,  122  N.  C.  210,  41  L.  R.  A.  242,  30  S.  E.  320,  all  apply- 
ing rule  to  determination  of  reasonableness  of  water  rates;  Chicago 
etc.  Ry.  Co.  v.  Tompkins,  90  Fed.  368,  reaffirming  rule;  Northern  Pac. 
Ry.  Co.  v.  Keyes,  91  Fed.  49,  59,  in  determining  reasonableness  of  local 
rates,  court  cannot  consider  carrier's  whole  business,  within  and  with- 
out State;  Louisville  etc.  R.  Co.  v.  Railroad  Commission,  208  Fed.  40, 
holding  intrastate  passenger  rate  of  two  and  one-quarter  cents  per  mile 
established  by  Alabama  railroad  commission  was  not  confiscatory;  Le- 
high Valley  R.  Co.  v.  United  States,  204  Fed.  991,  refusing  to  set  aside 
order  of  Interstate  Commerce  Commission  requiring  reduction  of  freight 
rates  on  coal  to  single  terminal  on  allegation  that  prior  earnings  did 
not  exceed  four  per  cent  of  value  of  property,  where  it  is  shown  that 
order  affects  less  than  one-eleventh  of  freight  traffic  of  company;  Ft. 
Smith  Light  &  Traction  Co.  v.  Ft.  Smith,  202  Fed.  587,  ordinance  of 
Fort  Smith  fixing  rates  to  be  charged  by  natural  gas  company  without 
ascertaining  value  of  plant,  cost  of  maintenance,  or  cost  of  operation, 
is  void;  Western  Ry.  of  Alabama  v.  Railroad  Commission,  197  Fed.  959, 
971,  982,  enjoining  enforcement  of  Alabama  rate  statute  of  1907  upon 
showing  that  average  net  income  on  value  of  property  used  in  intra- 
state business  did  not  exceed  three  per  cent  before  its  enactment,  and 
under  statutory  rates  earnings  were  still  less;  Louisville  etc.  R.  Co.  v. 
Railroad  Commission,  196  Fed.  814,  830,  holding  act  of  Alabama  of 
1907  fixing  maximum  intrastate  rates  void  as  confiscatory  upon  show- 
ing that  intrastate  business  was  conducted  at  loss  or  net  profit  of  one 
per  cent  prior  to  its  enactment;  Southern  Pac.  Co.  v.  Railroad  Com- 
mission, 193  Fed.  707,  709,  710,  holding  bill  against  railroad  commis- 
sion is  insufficient  to  show  unreasonableness  of  intrastate  freight  rates, 
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where  values  and  operating  expenses  assignable  to  freight  and  passen- 
ger traffic  are  not  separated,  and  there  is  no  apportionment  thereof  to 
interstate  and  intrastate  traffic;  Texas  &  P.  Ry.  Co.  v.  Railroad  Com- 
mission, 192  Fed.  286,  112  C.  C.  A.  538,  in  suit  to  enjoin  enforcement 
of  order  of  commission  fixing  rate  on  single  commodity,  railroad  is  not 
entitled  to  relief  upon  showing  such  reduction,  if  applied  to  all  traffic, 
would  reduce  income  below  reasonable  amount;  Cumberland  Tel.  &  Tel. 
Co.  y.  Louisville,  187  Fed.  642,  holding  telephone  company  entitled  to 
set  aside  from  gross  earnings,  seven  per  cent  of  value  of  property  used 
in  city  to  cover  depreciation,  and  to  earn  net  revenue  of  seven  per  cent, 
and  enjoining  enforcement  of  ordinance  reducing  rates;  Love  v.  Atchi- 
son etc.  Ry.  Co.,  185  Fed.  330,  107  C.  C.  A.  403,  upholding  apportion- 
ment on  revenue  basis  of  values  of  Oklahoma  properties  of  railroads 
to  ascertain  net  returns,  and  sustaining  injunction  to  restrain  enforce- 
ment of  confiscatory  rates  and  fares;  Shepard  v.  Northern  Pac.  Ry.  Co., 
184  Fed.  802,  holding  act  of  Minnesota  of  1907  reducing  intrastate 
fares  and  rates  is  void  as  taking  property  without  fair  return  upon 
values  of  Minnesota  properties ;  Missouri  etc  Ry.  Co.  v.  Love,  177  Fed. 
495,  497,  498,  501,  granting  preliminary  injunction  to  restrain  further 
enforcement  of  two  cent  passenger  rate  and  maximum  freight  rates 
established  by  Oklahoma  statute;  Southern  Pac.  Co.  v.  Bartine,  170 
Fed.  749,  769,  holding  in  suit  by  railroads  to  enjoin  enforcement  of  act 
of  Nevada  of  1907,  evidence  is  insufficient  to  show  maximum  intrastate 
freight  rates,  if  enforced,  would  be  confiscatory;  St.  Louis  etc.  R.  Co. 
v.  Hadley,  168  Fed.  350,  351,  354,  holding  act  of  Missouri  of  1907  estab- 
lishing two  cent  passenger  fares  and  maximum  freight  rates  is  void 
where  evidence  shows  railroads  cannot  earn  more  than  three  per  cent 
net  income  on  State  business,  and  in  some  cases  business  must  be  done 
at  loss;  In  re  Arkansas  Railroad  Rates,  168  Fed.  732,  modifying  in- 
junction to  restrain  enforcement  of  rate  statute  and  compelling  rail- 
road, as  condition  to  retaining  injunction,  to  reduce  freight  rates,  raised 
from  fifty  to  two  hundred  per  cent,  to  rates  not  exceeding  thirty-three 
and  one-third  per  cent  above  rates  enjoined;  Spring  Valley  Water  Co. 
v.  San  Francisco,  165  Fed.  680,  682,  683,  700,  enjoining  enforcement 
of  ordinance  establishing  water  rates  until  investigation  can  be  made 
of  charge  that  supervisors  omitted  four  elements  of  value,  namely,  fran- 
chise, going  business,  repairs  of  earthquake  damage,  and  value  attach- 
ing to  Alameda  system;  Central  of  Georgia  Ry.  Co.  v.  Railroad  Com- 
mission, 161  Fed.  992,  994,  granting  injunction  to  restrain  enforcement 
of  Alabama  statute  of  1907  fixing  intrastate  freight  and  passenger  rates 
not  allowing  net  profit  of  eight  per  cent  on  property  employed  in  intra- 
state business ;  Consolidated  Gas  Co.  v.  City  of  New  York,  157  Fed.  855, 
875,  876,  holding  gas  company  is  entitled  to  add  value  of  its  franchises, 
to  capital  account  before  declaring  rate  of  return  permitted  by  statute, 
and  enjoining  enforcement  of  statute  not  allowing  return  of  six  per 
cent;  Central  of  Georgia  Ry.  Co.  v.  McLendon,  157  Fed.  969,  974,  975, 
976,  977,  978,  denying  injunction  to  restrain  rate  statute,  as  confisca- 
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tory,  where  evidence  is  insufficient  to  show  effect  would  be  to  lessen 
net  earnings  on  intrastate  business;  Cumberland  Tel.  ft  Tel.  Co.  v.  Rail- 
road Commission,  156  Fed.  832,  holding  order  of  Louisiana  railroad 
commission  so  reducing  intrastate  rates  of  telephone  company  that  com* 
pany  would  not  earn  seven  per  cent  on  Louisiana  investment  void; 
Houston  etc.  R.  Co.  v.  Storey,  149  Fed.  502,  in  determining  reasonable- 
ness of  rate  fixed  by  commission,  value  of  stocks  of  company  should 
be  considered ;  Boise  City  Irr.  etc.  Co.  v.  Clark,  131  Fed.  422,  65  C.  C.  A. 
399,  irrigation  company  furnishing  water  at  low  rate  to  some  cannot 
attack  validity  of  maximum  fixed  by  commission  on  ground  that  it  will 
not  yield  reasonable  return;  Spring  Valley  Water  Works  v.  San  Fran- 
ciseo,  124  Fed.  593,  holding  void  water  rates  reducing  net  income  to 
four  and  forty  one-hundredths  per  cent  on  value  of  property  employed 
in  service  or  three  and  thirty  one-hundredths  per  cent  on  its  stock  after 
deducting  its  fixed  charges,  where  usual  net  income  from  capital  in- 
vested in  similar  enterprises  was  six  per  cent;  Kansas  City  etc.  Ry.  Co. 
v.  Board  of  Railroad  Commrs.,  106  Fed.  357,  holding  State  cannot  regu- 
late railroad  rates  between  two  points  in  State  where  course  of  trans- 
portation is  for  considerable  distance  through  another  State;  Matthews 
v.  Board  of  Corp.  Commrs.,  106  Fed.  8,  holding  where  in  proceeding 
to  set  aside  order  of  corporation  commission  fixing  rates  on  fertilizers, 
special  commissioner  could  not  determine  exact  cost  of  transportation, 
but  found  that  there  was  a  profit  at  the  rate  and  that  for  four  years 
preceding  railroad  had  earned  fair  profit  on  present  value  of  property, 
finding  that  rates  were  not  unreasonably  low  was  not  erroneous;  Pulaski 
Heights  Sewerage  Co.  v.  Loughborough,  95  Ark.  268,  29  L.  R.  A.  (N.  S.) 
319,  129  S.  W.  537,  requiring  sewerage  company  to  permit  land  owner 
to  connect  with  sewer  and  prescribing  compensation;  State  v.  Florida 
East  Coast  Ry.  Co.,  69  Fla.  477,  68  South.  728,  holding  burden  is  on 
carrier  to  show  required  service  would  be  rendered  without  compensa- 
tion and  granting  mandamus  to  compel  carrier  to  comply  with  order  of 
commission  prohibiting  special  charges  for  transportation  of  passengers 
over  river  bridges;  Southern  Ry.  Co.  v.  Atlanta  Stove  Works,  128  Ga. 
223,  57  S.  E.  436,  applying  rule  and  granting  mandamus  to  compel  rail- 
road to  comply  with  tariff  rate  for  stoves,  as  established  by  commis- 
si sion;  Murray  v.  Public  Utilities  Commission,  27  Idaho,  623,  150  Pac. 
52,  holding  public  utilities  commission  had  no  authority  to  make  order 
requiring  enlargement  and  extension  of  water  plant;  State  v.  Illinois 
Cent.  R.  Co.,  246  111.  283,  92  N.  E.  852,  railroad,  owning  bridge  across 
Ohio  River,  has  burden  of  proof  to  show  arbitrary  charge  for  trans- 
portation over  bridge  is  for  traffic  over  that  part  of  bridge  and  ap- 
proach which  is  in  Kentucky,  in  order  to  avoid  payment  of  Illinois  tax 
of  seven  per  cent  on  receipts;  Southern  Indiana  Ry.  Co.  v.  Railroad 
Commission,  172  Ind.  121,  122,  87  N.  E.  969,  upholding  order  of  com- 
mission reducing  freight  rate  charged  by  two  railroads  between  two 
points  in  State,  although  other  carriers  were  not  required  to  conform 
to  such  rate;  Cedar  Rapids  Gaslight  Co.  v.  City  of  Cedar  Rapids,  144 
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Iowa,  432,  138  Am.  St.  Rep.  299,  48  L.  R.  A.  (N.  S.)  1025,  120  N.  W. 

968,  applying  rale  and  upholding  ordinance  fixing  price  of  gas}  Ratcliff 
v.  Wichita  Union  Stockyards  Co.,  74  Kan.  12,  118  Am.  St.  Rep.  298, 
10  Ann.  Oas.  1016,  6  L.  R.  A.  (N.  S.)  834,  86  Pac.  154,  upholding  act 
of  1903  regulating  rates /to  be  charged  by  stockyards  and  allowing  re- 
covery for  overcharges;  Kennebec  Water  District  v.  Waterville,  97  Me. 
201,  202,  54  Atl.  12,  13,  holding,  in  fixing  value  of  water  company's 
franchise  which  is  taken  by  eminent  domain,  fact  that  it  is  not  exclu- 
sive nor  perpetual  must  be  considered;  Brunswick  etc.  Water  District 
v.  Maine  Water  Co.,  99  Me.  375,  59  Atl.  538,  in  determining  reasonable- 
ness of  water  rates,  franchise  value  and  element  of  going  concern  value 
should  be  considered;  Souther  v.  Gloucester,  187  Mass.  555,  69  L.  R.  A. 
309,  73  N.  E.  558,  where  city  waterworks  extended  to  outlying  section, 
higher  rate  can  be  charged  than  is  charged  in  center  of  city  based  on 
cost;  Detroit  etc.  Ry.  Co.  v.  Michigan  Railroad  Commission,  171  Mich. 
357,  137  N.  W.  337,  upholding  order  of  commission  establishing  rates 
on  carriage  of  logs  and  making  lower  rate  to  shippers  where  product 
of  logs  must  be  reshipped  by  rail ;  Home  Telephone  Co.  v.  City  of  Car- 
thage, 235  Mo.  661,  Ann.  Oas.  1912D,  801,  48  L.  R.  A.  (N.  S.)  1055, 
139  S.  W.  551,  holding  telephone  company  is  entitled  to  net  return  of 
six  per  cent  on  investment,  but  reversing  injunction  to  restrain  enforce- 
ment of  ordinance  establishing  rates  under  act  of  1907;  State  ex  rel. 
Tyrrell  v.  Lincoln  Traction  Co.,  90  Neb.  545,  134  N.  W.  282,  holding 
in  quo  warranto  proceeding  to  dissolve  consolidated  corporation  and 
cancel  watered  stock,  that  valuation  placed  on  assets  of  constituent 
companies  will  not  bind  railway  commission  in  estimating  valuation  as 
basis  for  regulating  charges;  Chicago  etc.  R.  Co.  v.  Nebraska  State  Ry. 
Commission,  85  Neb.  829,  26  L.  R.  A.  (N.  S.)  444,  124  N.  W.  482,  affirm- 
ing order  of  railroad  "commission  requiring  erection  of  passenger  and 
freight  depot,  though  income  from  expenditure  at  that  particular  point 
may  not  be  fair  return  on  capital  invested;  State  v.  Savage,  65  Neb. 
756,  91  N.  W.  724,  in  assessing  value  of  railroad  for  taxation,  value 
of  stock,  franchise  value  and  value  of  concern  as  an  entity  should  all 
be  considered;  Public  Serv.  Gas  Co.  v.  Board  of  Pub.  Utility  Commrs., 
87  N.  J.  L.  594,  92  Atl.  611,  value  of  franchise  of  public  service  corpo- 
ration should  be  included  in  making  valuation  of  property  as  basis  for 
regulating  rates;  Public  Service  Gas  Co.  v.  Board  of  Public  Utility 
Commrs.,  84  N.  J.  L.  485,  87  Atl.  661,  affirming  order  of  commission 
establishing  rate  for  gas  in  territory  supplied  from  Paterson  gas  plant 
at  ninety  cents  per  one  thousand  cubic  feet;  People  v.  Willcox,  210 
N.  Y.  485,  488,  494,  495,  51  L.  R.  A.  (N.  S.)  1,  104  N.  E.  912,  913,  915, 
applying  rule  and  affirming  order  of  commission  fixing  gas  rates ;  State 
ex  rel.  McCue  v.  Northern  Pac.  Ry.  Co.,  26  N.  D.  490,  491,  495,  499. 
145  N.  W.  156,  157,  159,  upholding  statute  prescribing  intrastate  rate 
for  coal;  Western  Union  Tel.  Co.  v.  State,  31  Okl.  420,  421,  422,  121 
Pac.  1071,  1072,  order  of  railroad  commission  establishing  intrastate 
rates   for  transmission  of  telegraph  messages,  requiring  company   to 
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transact  such  business  at  loss  is  void;. Pioneer  Tel.  &  Tel.  Co.  v.  Wes- 
tenhaver,  29  Okl.  433,  38  L.  R.  A.  (N.  S.)  1209,  118  Pae.  355,  holding: 
rates  of  telephone  company  for  services  of  exchange  yielding  less  than 
legal  rate  of  interest  on  value  of  property  used  is  not  oppressive  or 
unreasonable  to  public;  Atchison  etc.  Ry.  Co.  v%  Miller,  28  Okl.  112,  114 
Pac.  1105,  upholding  order  of  commission  requiring  railroad  to  operate 
one  train  each  way  every  day,  though  train  is  operated  at  loss  on  Sun- 
days; Service  ft  Wright  Lumber  Co.  v.  Sumpter  Valley  Ry.  Co.,  67  Or. 
91,  135  Pac.  549,  holding  railroad  had  right  to  make  lower  rate  to  an- 
other shipper  outside  zone  in  which  plaintiff's  shipment  was  made  to 
meet  competition  by  wagon  haul,  and  denying  recovery  of  alleged  over- 
charge; Gulf  etc.  Ry.  Co.  v.  Railroad  Commission,  102  Tex.  351,  113 
S.  W.  747,  petition  of  railroad  alleging  hauling  of  lumber  over  portion 
of  road  designated  at  rate  prescribed  by  commission  would  not  yield 
revenue  to  pay  cost  of  transportation,  but  not  stating  earnings  from 
hauling  lumber  over  remainder  of  road,  is  insufficient;  Griffin  v.  Martel 
&  Jones,  77  Vt.  27,  58  Atl.  789,  in  action  of  trespass  evidence  of  cost 
of  goods  admissible  in  proof  of  value ;  Washington  etc.  Ry.  Co.  v.  Com- 
monwealth, 112  Va.  520,  71  S.  E.  541,  affirming  order  of  commission 
establishing  maximum  intrastate  passenger  rate  of  two  and  one-half 
cents  per  mile;  Puget  Sound  Electric  Ry.  v.  Railroad  Commission,  65 
Wash.  85,  Ann.  Cas.  1913B,  763,  117  Pac.  744,  upholding  order  of  rail- 
road commission  establishing  schedule  of  passenger  rates  for  electric 
railway;  Chesapeake  etc.  Ry.  Co.  v.  Public  Service  Commission,  75 
W.  Va.  106,  83  S.  E.  288,  refusing  to  suspend  order  of  commission  re- 
quiring adequate  passenger  service  on  lateral  line  in  absence  of  proof 
that  such  service  is  confiscatory;  Coal  &  Coke  Ry.  Co.  v.  Conley,  67 
W.  Va.  189,  190,  199,  205,  67  S.  E.  639,  643,  646,  holding  act  of' 1907 
establishing  two-cent  intrastate  passenger  fares  void  as  confiscatory ; 
dissenting  opinion  in  Contra  Costa  Water  Co.  v.  Oakland,  159  Cal.  350, 
113  Pac.  680,  majority  holding  ordinance  establishing  rates  allowing 
net  return  to  stockholders  of  more  than  four  and  one-half  per  cent  after 
payment  of  expenses,  including  taxes  and  allowing  for  depreciation; 
dissenting  opinion  in  Pennsylvania  R.  Co.  v.  Philadelphia  County,  220 
Pa.  123, 15  L.  R.  A.  (N.  S.)  108,  68  Atl.  686,  majority  applying  ruie  and 
holding  passenger  rates  established  by  act  of  1907  are  unreasonable. 

Evolution  and  diminution  of  Munn  v.  Illinois.  Note,  62  Am.  St. 
Rep.  290,  297,  301,  302. 

Reasonableness  of  rates  charged  by  carrier  as  affected  by  carrier's 
right  to  receive  fair  return  on  investment.  Note,  Ann.  Gas. 
1913B,  775. 

Matters  to  be  considered  on  issue  of  reasonableness  of  rates  charged 
for  carriage  of  goods.    Note,  Ann.  Oaa.  1916A,  10,  11,  14,  16,  17. 

Elements  entering  into  determination  of  reasonableness  of  State 
railroad  rates.    Note,  15  L  R.  A.  (N.  S.)  109,  112,  115. 
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Treatment  of  franchises,  water  rights  and  miscellaneous  intangibles 
in  public  service  property  valuations.  Note,  48  L.  R.  A.  (N.  S.) 
1068. 

Returns  to  which  public  service  corporations  entitled.  Note, 
L.  R.  A.  1915A,  15,  16,  22,  27,  28,  56. 

Right  of  public  to  be  exempt  from  unreasonable  exactions  should  be 
considered  in  fixing  rates. 

Approved  in  Northern  Securities  Co.  v.  United  States,  193  U.  S.  353, 
48  L.  Ed.  707,  24  Sup.  Ct.  436,  combination~~between  stockholders  in 
two  competing  interstate  railroads  to  form  stockholding  company  to 
control  stock  in  constituent  companies  violates  Anti-trust  Act;  Lake 
Shore  etc.  Ry.  Co.  v.  Ohio,  173  U.  S.  302,  43  L.  Ed.  708,  19  Sup.  Ct.  472, 
upholding  law  requiring  trains  to  stop  at  certain  towns;  San  Diego 
Land  Co.  v.  National  City,  174  U.  S.  756,  43  L.  Ed.  1157,  19  Sup.  Ct. 
811,  and  Redlands  etc.  W.  Co.  v.  Redlands,  121  Cal.  369,  53  Pac.  844, 
value  of  necessary  plant,  not  liabilities  of  corporation,  is  criterion  in 
fixing  rates;  San  Diego  Land  etc.  Co.  v.  Jasper,  89  Fed.  280,  complain- 
ant must  show  unreasonableness  of  rates;  Tift  v.  Southern  Ry.  Co., 
138  Fed.  764,  768,  Federal  court  will  restrain  raising  of  rates  by  asso- 
ciation of  carriers  when  antecedent  rate  shown  to  be  remunerative;  In- 
terstate Commerce  Commission  v.  Louisville  etc.  R.  R.  Co.,  118  Fed.  624, 
holding  rates  on  naval  stores  and  cotton  unjust  and  unreasonable  in 
themselves  and  unduly  discriminating  in  that  they  are  prohibitory  of 
shipments  to  point  where  there  is  no  competition;  Salt  River  Valley 
Canal  Co.  v.  Nelssen,  10  Ariz.  14,  16  Ann.  Gas.  796,  12  L.  R.  A.  (N.  S.) 
711,  85  Pac.  119,  holding  decree  enjoining  irrigation  canal  company 
from  preventing  flow  of  water  upon  lands  of  appropriator,  subject  to 
payment  of  reasonable  charges,  should  make  such  service  subject  to 
rights  of  prior  appro pri ators ;  Board  of  Commrs.  of  Montezuma  County 
v.  Montezuma  Water  etc.  Co.,  39  Colo.  174,  89  Pac.  796,  enjoining  en- 
forcement of  water  rate  allowing  no  profit;  Commonwealth  v.  Louis- 
ville etc.  R.  Co.,  120  Ky.  103,  85  S.  W.  715,  granting  mandamus  to 
compel  railroad  to  furnish  facilities  for  local  passenger  and  freight 
traffic  as  ordered  by  railroad  commission;  Kennebec  Water  District 
v.  Waterville,  97  Me.  207,  54  Atl.  13,  holding  in  determining  value  of 
franchises  of  water  company  which  are  taken  by  eminent  domain,  fact 
that  they  are  not  exclusive  nor  perpetual  must  be  considered;  City  of 
Madison  v.  Madison  Gas  etc.  Co.,  129  Wis.  265,  266,  116  Am.  St.  Rep. 
944,  9  Ann.  Gas.  819,  8  L.  R.  A.  (N.  S.)  529,  108  N.  W.  68,  69,  holding 
court  cannot  compel  gas  company  to  furnish  gas  at  reasonable  rates 
in  absence  of  legislative  action  prescribing  rates,  and  dismissing  suit 
to  enjoin  excessive  charges. 

Railroad,  while  receiving  privileges  subject  to  public  benefit,  is  entitled 
to  just  compensation. 

Approved  in  Lake  Shore  etc.  Ry.  Co.  v.  Smith,  173  U.  S.  690,  48 
L.  Ed.  861, 19  Sup.  Ct.  567,  568,  holding  law  requiring  railroads  to  issue 
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one  thousand  mile  tickets,  invalid ;  Jack  v.  Williams,  113  Fed.  827,  hold- 
ing court  could  order  receiver  to  dismantle  railroad  and  sell  materials 
where  it  would  take  large  sum  to  make  it  safe  and  it  was  being  operated 
at  loss;  Raritan  River  R.  R.  Co.  v.  Middlesex  etc.  Traction  Co.,  70 
N.  J.  L.  744,  58  Atl.  336,  agreement  between  competing  railroads  not 
to  reduce  rates  during  limited  period,  valid. 

Nebraska  act  of  1893,  regulating  rates,  contravenes  Fourteenth  Amend- 
ment, and  Is  yoid. 

Approved  in  Pacific  Express  Co.  v.  Cornell,  50  Neb.  379,  81  N.  W. 
381,  holding  maximum  rate  law  of  1893,  being  void,  act  of  1887  creating 
board  of  transportation  is  in  force;  Smyth  v.  Ames,  171  U.  S.  362,  43 
L.  Ed.  198,  18  Sup.  Ct.  888,  modifying  decree  in  principal  case;  Lake 
Shore  etc.  Ry.  Co.  v.  Smith,  173  U.  S.  687,  48  L.  E<L  860,  19  Sup.  Ct. 
566,  Michigan  act  of  1890,  requiring  issuance  of  one  thousand  mile 
tickets  at  specified  rates,  is  unconstitutional;  Wilmington  etc.  R.  R.  Co. 
v.  Board  of  R.  R.  Commrs.,  90  Fed.  35,  arguendo. 

Distinguished  in  State  v.  Eskew,  64  Neb.  601,  602,  69  N.  W.  629,  up- 
holding act  of  1887,  imposing  duties  of  labor  commissioner  on  Governor 
and  providing  for  appointment  of  special  deputy  to  assist  him  in  dis- 
charging them;  Nebraska  Telephone  Co.  v.  Cornell,  59  Neb.  749,  82 
N.  W.  2,  holding  court  will  not  take  judicial  cognizance  of  net  earn- 
ings of  railroads  and  cannot  assume  without  proof  that  maximum  rate 
law  of  1893  is  confiscatory  legislation. 

Validity  of  statute  conferring  on  commission  power  to  fix  rates  for 
public  service  corporations.    Note,  14  Ann.  Gas.  615. 

State  or  municipal  regulation  of  gas  rates.    Note,  15  Ann.  Cas. 
1042. 

Business  affected  with  public  interest  subjecting  it  to  regulation 
and  control  as  to  rates  or  prices.    Note,  6  L.  B.  A.  (N.  S.)  8S5. 

Effect  of  constitutional   assertion  of  title  to  navigable  water  on 
vested  riparian  rights.    Note,  6  L.  R.  A.  (N.  S.)  258. 

Conclusiveness  of  enrolled  bill.    Note,  40  L.  R.  A.  (N.  S.)  4,  10,  18. 
19,  32. 

Miscellaneous.  Cited  in  Cotting  v.  Godard,  183  U.  S.  85,  46  L.  Ed. 
99,  22  Sup.  Ct.  33,  holding  void  Kansas  act  of  March  3,  1897,  defining 
stockyards  and  regulating  charges  thereof,  in  that  it  applies  only  to 
Kansas  City  Stockyards  Company  and  not  to  other  stockyard  com- 
panies in  Kansas;  Carlson  v.  Sullivan,  146  Fed.  479,  77  C.  C.  A.  32, 
party  in  possession  of  land  claiming  title  has  right  to  jury  trial  in 
Alaska  courts  under  U.  S.  Const.,  Amend.  7;  Starr  v.  Chicago  etc.  Ry. 
Co.,  110  Fed.  5;  Higginson  v.  Chicago  etc.  R.  R.  Co.,  102  Fed.  198,  42 
C.  C.  A.  254,  and  Higginson  v.  Chicago  etc.  R.  R.  Co.,  100  Fed.  236, 
all  reciting  history  of  litigation;  Kansas  City  etc.  Ry.  Co.  v.  Board  of 
Railroad  Commrs.,  106  Fed.  356,  to  point  that  Congress  has  exclusive 
control  over  commerce  between  States;  State  v.  Jacksonville  Terminal 
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Co.,  41  Pla.  413,  27  South.  236,  upholding  Laws  1899,  c.  4700,  §  6,  re- 
quiring admission  into  passenger  terminals  of  all  railroads  desiring  or 
required  by  railroad  commission  to  enter  and  fixing  compensation  for 
use  of  such  terminal;  Watkihs  v.  North  American  Land  etc.  Co.,  107 
La.  115,  31  South.  687,  upholding  petition  by  stockholder  alleging  that 
he  has  exhausted  all  available  means  through  corporate  agencies  and 
impleading  corporation  and  purchaser  of  its  assets,  and  praying  that 
sale  be  set  aside  for  lesion  beyond  moiety;  E.  R.  Darlington  Lumber 
Co.  v.  Missouri  Pac.  Ry.  Co.,  243  Mo.  243,  147  S.  W.  1058,  statute  of 
1909,  relating  to  long  and  short  hauls,  does  not  apply  where  two  hauls 
are  over  different  railroads,  though  officers  of  one  railroad  are  officers 
in  other  company. 

168  U.  8.  651-557,  42  L.  Ed.  850,  18  Sup.  Ct  416,  MEBBITT  v.  BOWDOIN 
COLLEGE. 

Plea  setting  out  facts  which,  if  true,  required  dismissal  as  without  juris- 
diction of  Circuit  Court,  does  not  involve  constitutional  question  within  act 
of  1891. 

Approved  in  Reed  v.  Stanly,  89  Fed.  434,  435,  following  rule;  Cham- 
herlin  v.  Peoria  etc.  Ry.  Co.,  118  Fed.  34,  55  C.  C.  A.  54,  holding  where 
no  certificate  of  jurisdictional  question  is  certified  by  Circuit  Court 
during  term  at  which  decree  is  entered,  court  cannot  subsequently  make 
certificate;  Blythe  Co.  v.  Hinckley,  111  Fed.  838,  holding  an  attempted 
appeal  to  Supreme  Court  in  case  where  no  appeal  lies  to  that  court 
does  not  operate  to  suspend  running  of  time  within  which  bill  of  review 
must  be  filed;  Reed  v.  Stanley,  97  Fed.  522,  38  C.  C.  A.  331,  holding 
where  party  against  whom  decree  is  entered  by  Circuit  Court  of  equity 
has  no  right  of  appeal  to  Supreme  Court,  time  within  which  he  may 
file  bill  of  review  is  limited  to  six  months  allowed  by  statute  for  tak- 
ing appeal  to  Circuit  Court  of  Appeals. 

Miscellaneous.  Cited  in  Kirkpatrick  v.  Hamesberger,  231  U.  S.  736, 
58  L.  Ed.  460,  34  Sup.  Ct.  316,  dismissing  for  want  of  jurisdiction. 

168  U.  8.  557-585,   42  1*.   Ed.    863,    18   Sup.   Ct  445,   BACKUS   T.    FORT 
STREET  ETC.  DEPOT  CO. 

Supreme  Court  cannot  inquire  into  State  proceedings  not  substantially 
involving  Federal  right  claimed. 

Approved  in  Raymond  v.  Chicago  Union  Traction  Co.,  207  U.  S.  36, 
12  Ann.  Oas.  757,  52  L.  Ed.  87,  28  Sup.  Ct.  7,  holding  action  of  State 
board  of  equalization  is  reviewable  by  Federal  court  at  instance  of 
person  claiming  to  be  deprived  of  property  without  due  process;  Mason 
v.  Missouri,  179  U.  S.  334,  45  L.  Ed.  219,  21  Sup.  Ct.  128,  holding  Su- 
preme Court  will  follow  Missouri  decision  upholding  power  of  legisla- 
ture under  State  constitutional  provision  respecting  registration  laws 
to  create  more  than  one  class  composed  of  cities  having  in  excess  of 
one  hundred  thousand  inhabitants ;  dissenting  opinion  in  Brand  v.  Union 
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Elevated  R.  R.  Co.,  238  U.  S.  596,  69  L.  Ed.  1477,  35  Sap.  Ct.  846, 
majority  holding  property  of  abutting  owner  was  not  taken  for  elevated 
railway  without  compensation  contrary  to  due  process  clause  of  Consti- 
tution by  directed  verdict  for  railway,  where  only  testimony  as  to  value 
shows  no  change  in  value;  Indianapolis  v.  Navin,  151  Ind.  158,  41 
L.  R.  A.  344,  51  N.  E.  81,  arguendo. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  R.  A.  575,  577,  581. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  444. 

State  may  authorize  railway  to  take  possession  before  final  determina- 
tion of  compensation,  adequately  provided  for. 

Approved  in  Manigault  v.  Springs,  199  U.  S.  486,  50  L.  Ed.  281,  26 
Sup.  Ct.  127,  injunction  will  not  lie  against  private  erection  of  dam 
under  legislative  authority  where  provision  for  compensation;  Carstairs 
v.  Cochran,  193  U.  S.  16,  48  L.  Ed.  597,  24  Sup.  Ct.  318,  upholding  Laws 
of  Md.  1900,  c.  320,  requiring  warehousemen  to  pay  tax  on  liquor  in 
bonded  warehouse;  Williams  v.  Parker,  188  U.  S.  502,  47  L.  Ed.  562, 
23  Sup.  Ct.  442,  upholding  Massachusetts  act  of  May  23,  1898,  pro- 
hibiting erection  in  Boston  of  buildings  over  certain  height,  and  provid- 
ing that  any  person  owning  buildings  then  in  course  of  construction 
may  recover  damages  in  action  commenced  against  city  within  two  years 
for  damages  due  to  change  of  plans;  United  States  v.  Honolulu  Planta- 
tion Co.,  122  Fed.  586,  58  C.  C.  A.  279,  holding  in  proceedings  by  United 
States  to  condemn  land  in  Hawaii  for  public  use,  issue  of  fact  as  to« 
value  of  land  is  triable  by  jury;  De  Hansen  v.  District  Court,  11  Ariz. 
383,  94  Pac.  1126,  holding  payment  for  land  taken  in  condemnation 
proceedings  need  not  be  made  at  time  of,  or  prior  to,  taking,  although 
compensation  must  be  adequately  provided  for;  State  v.  Board  of 
Commrs.  of  Marion  County,  170  Ind.  608,  85  N.  E.  518,  upholding  act 
of  1905  requiring  townships  abutting  on  unimproved  highway  on  bound- 
ary between  two  counties  to  pay  expense  of  improvement  thereof;  Salt 
Lake  City  Water  etc.  Co.  v.  Salt  Lake  City,  24  Utah,  297,  67  Pac.  793f 
upholding  Rev.  Stats.  1898,  §  3597,  providing  that  plaintiff  in  condem- 
nation proceedings  may,  on  filing  bond  conditioned  to  pay  adjudged 
value  of  property  and  damages  if  condemned,  enter  into  possession  of 
property  and  do  certain  work;  dissenting  opinion  in  The  Robert  W. 
Parsons  Co.,  191  U.  S.  45,  48  L.  Ed.  73,  24  Sup.  Ct.  8,  majority  holding, 
as  construed  by  State  courts,  N.  Y.  Laws  1897,  c.  418,"  §§30,  35,  pro- 
viding for  enforcement  in  State  court  by  proceeding  in  rem  of  lien  for 
repairs  to  canal-boat  navigating  Erie  canal,  infringes  upon  exclusive 
Federal  admiralty  jurisdiction. 

Necessity  and  compensation  need  not  be  determined  by  same  Jury. 
Approved  in  O  'Neill  v.  Learner,  239  U.  S.  249,  60  L.  Ed.  264,  36  Sup. 
Ct.  56,  upholding  statutes  of  Nebraska  of  1905  and  1909  relating  to 
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establishment  of  drainage  districts  and  proceedings  thereunder  estab- 
lishing such  district  by  appropriation  of  property  under  right  of  emi- 
nent domain;  Appleby  v.  Buffalo,  221  U.  S.  532,  55  L.  Ed.  842,  31  Sup. 
Ct.  699,  award  of  nominal  damages  in  eminent  domain  proceedings  to 
acquire  title  to  lands  under  waters  of  navigable  streams  is  not  taking 
of  property  without  due  process,  where  all  land  on  both  sides  of  stream* 
had  been  conveyed  away  by  owner  of  bed  of  stream,  and  adequate 
machinery  to  determine  compensation  was  provided  by  State;  United 
States  v.  Beaty,  198  Fed.  288,  holding  provision  of  Rev.  Stats.,  §  566, 
requiring  jury  trial  in  civil  actions  does  not  apply  to  condemnation 
proceedings,  and  following  State  court's  practice  of  allowing  commis- 
sioners to  determine  award,  which  is  reported  to  court  for  confirma- 
tion; United  States  v.  O'Neill,  198  Fed.  682,  decision  of  Secretary  of 
Interior  as  to  necessity  of  taking  land  for  irrigation  ditch  under  Rec- 
lamation Act  of  1902  is  not  reviewable  by  courts;  Kaw  Valley  Drain- 
age District  v.  Metropolitan  Water  Co.,  186  Fed.  319,  323,  108  C.  C.  A. 
393,  State  may  delegate  to  directors  of  drainage  district  authority  to 
determine  necessity  of  taking  property  for  use  of  district;  State  v. 
Western  Union  Tel.  Co.,  Ill  Minn.  29,  124  N.  W.  382,  law  taxing  gross 
earnings  of  telegraph  and  telephone  companies  is  not  void  for  failure 
to  provide  notice  and  opportunity  to  be  heard  where  time  of  meeting 
of  State  board  of  equalization  is  prescribed  by  statute;  In  re  Opinion 
of  the  Justices,  34  R.  I.  201,  83  Atl.  7,  upholding  laws  of  1909  authoriz- 
ing park .  commissioners  to  acquire  land  for  parks  without  providing 
for  hearing  of  cities  and  towns  of  park  district  as  to  necessity  for 
parks  or  expense  of  maintaining  same;  Blais  v.  Franklin,  31  R.  I.  131, 
77  Atl.  187,  laws  of  1909  providing  for  commission  to  construct  bridge 
between  two  cities  and  for  payment  of  expense  by  cities  is  not  invalid 
for  failure  to  allow  cities  to  be  heard  as  to  necessity  or  expense  of 
bridge ;  Southern  Ry.  Co.  v.  City  of  Memphis,  126  Tenn.  291,  Ann.  Gas. 
191SE,  153,  41 1*.  R.  A.  (N.  S.)  828,  148  S.  W.  668,  act  of  1909  authoriz- 
ing city  of  Memphis  to  take  property  of  railroad  for  park  purposes, 
including  switch-yards,  without  providing  for  use  of  its  terminals  pend- 
ing time  required  to  procure  other  terminals  is  not  deprivation  of  prop- 
erty without  due  process,  as  such  fact  may  enter  into  determination 
of  award;  George  v.  Consolidated  Lighting  Co.,  87  Vt.  420,  421,  Ann. 
Gas.  1916C,  416,  52  L.  R.  A.  (N.  S.)  850,  89  Atl.  638,  639,  upholding 
act  of  1908  authorizing  commission  to  determine  questions  of  neces- 
sity and  compensation  for  taking  of  land  by  public  service  corporation. 

Right  to  trial  by  jury  in  eminent  domain  proceeding.     Note,  18 
Ann.  Gas.  682,  684. 

Change  of  adjudication  by  State  court  as  to  procedure  does  not  deprive 
of  equal  protection. 

Approved  in  Cincinnati  Street  R.  Co.  v.  Snell,  193  U.  S.  37,  48  L.  Ed. 
608,  24  Sup.  Ct.  319,  upholding  Rev.  Stats.  Ohio,  §  5030,  providing  for 
change  of  venue  where  corporation   having  fifty  stockholders  party; 
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League  v.  Texas,  184  U.  S.  158,  46  L.  Ed.  480,  22  Sap.  Ct.  476,  holding 
Tex.  Gen.  Laws  1897,  c.  103,  p,  132,  providing  for  collection  of  taxes 
by  judicial  proceedings  as  applied  to  taxes  already  delinquent  at  time 
of  its  passage;  Maxwell  v.  Dow,  176  U.  S.  604,  44  L.  Ed.  606,  20  Sup. 
Ct.  457,  upholding  prosecution  for  felony  under  Utah  Constitution  by 
-jury  composed  of  eight  persons. 

Supreme  Court  will  review  State  court  judgment  condemning  property 
only  where  fundamental  right  is  disregarded. 

Approved  in  McGovern  v.  New  York,  229  U.  S.  371,  46  L.  R.  A. 
(N.  S.)  391,  57  L.  Ed.  1231,  36  Sup.  Ct.  876,  fact  that  owner  of  land 
taken  for  reservoir  in  condemnation  proceedings  receives  less  than  he 
ought  is  not  deprivation  of  property  without  due  process;  Adirondack 
Ry.  Co.  v.  New  York  State,  176  U.  S.  349,  44  L.  Ed.  500,  20  Sup.  Ct. 
465,  holding  railroad's  right  to  condemn  land  so  long  as  it  is  unexecuted 
except  by  mere  filing  of  map  of  proposed  route  is  not  vested  so  as  to 
make  condemnation  by  State  for  other  purposes  an  impairment  of  con- 
tract; Williams  v.  Eggleston,  170  U.  S.  311,  42  L.  Ed.  1049,  18  Sup:  Ct. 
619,  sustaining  act  authorizing  condemnation  of  toll-bridge;  Chicago 
etc.  Ry.  Co.  v.  Williams,  148  Fed.  444,  local  board  acting  under  general 
power  to  condemn  for  highways  cannot  condemn  under  eminent  domain 
by  railroad;  Marin  Water  &  Power  Co.  v.  Railroad  Commission,  171 
Cal.  718,  154  Pac.  869,  upholding  valuation  placed  upon  property  and 
lights  of  water  company  to  be  acquired  by  public  water  district  in 
eminent  domain  proceeding. 

Objection  to  findings  of  jury  as  to  necessity  for  condemnation  la  deemed 
waived  unless  made  below. 

Approved  in  Ripper  v.  United  States,  179  Fed.  498,  103  C.  C.  A.  478, 
accused  in  prosecution  for  violation  of  Oleomargarine  Act  cannot  object 
to  court's  failure  to  charge  on  legal  issue  in  absence  of  request  there- 
for; Steel  Rail  Supply  Co.  v.  Baltimore  etc.  Ry.  Co.,  130  Fed.  435,  64 
C.  C.  A.  635,  exception  to  correct  charge  without  any  request  for  charge 
will  not  support  error  based  on  failure  to  make  certain  charge;  Friz- 
zell  v.  Omaha  St.  Ry.  Co.,  124  Fed.  180,  59  C.  C.  A.  382,  holding  where 
charge  in  negligence  case  is  correct,  omission  to  give  other  rules  of 
law  or  to  state  other  facts  not  challenged  by  mere  objection  to  instruc- 
tion without  request  for  instructions;  Phoenix  Ry.  Co.  v.  Landis,  13 
Ariz.  279,  112  Pac.  844,  instruction  that  jury  may  consider  decedent's 
habits  in  determining  damages  for  death  is  not  prejudicial  error  for 
failure  to  specify  habits,  in  absence  of  request  to  supply  omission. 

Miscellaneous.  Cited  in  Seekatz  v.  Medina  Valley  Irr.  Co.,  241  U.  S. 
647,  60  L.  Ed.  1219,  36  Sup.  Ct.  451,  dismissing  for  want  of  jurisdic- 
tion; Field  v.  Barber  Asphalt  Paving  Co.,  203  U.  S.  585,  51  L.  Ed. 
329,  27  Sup.  Ct.  782,  affirming  on  authority  of  principal  case. 

r  /  • 


1326  WILSON   v.  NORTH   CAROLINA.    169  U.  S.  586-600 

169    U.  8.  686*600,  42  L.  Ed.  865,  18  Sop.  Ot.  436,  WILSON  ▼.  NORTH! 
CAROLINA. 

Federal  courts  will  follow  State  court's  construction  of  State  Constitu- 
tion or  laws. 

Approved  in  Gay  v.  Hudson  River  Electric  Power  Co.,  178  Fed,  606, 
construing  laws  of  New  York  of  1897  in  accordance  with  State  court  *s 
construction  of  similar  prior  statute  and  holding  attorney  of  electric 
company  was  not  employee  entitled  to  preference  under  statute;  Provi- 
dent Savings  Life  Assur.  Society  v.  Hadley,  102  Fed.  860,  43  C.  C.  A. 
25,  holding  under  Massachusetts  statute  declaring  policy  referring  to 
application  must  have  attached  copy  of  application,  application  in- 
admissible in  action  on  policy  where  policy  approved  and  accepted  in 
Massachusetts  though  application  made  in  New  York;  McPeeters  v. 
Blankenship,  123  N.  C.  655,  31  S.  £.  877,  arguendo. 

Supreme  Court  cannot,  ordinarily,  review  State  decision  in  proceeding 
to  remove  State  officer  under  valid  statute. 

Approved  in  Taylor  v.  Beckham  (No.  1),  178  U.  S.  275,  44  L.  Ed.  1198, 
20  Sup.  Ct.  899,  denying  Supreme  Court's  jurisdiction  to  review  State 
decision  denying  jurisdiction  to  review  determination  of  gubernatorial 
election  contest  by  tribunal  to  which  it  was  exclusively  committed  by 
State  Constitution;  Hawkins  v.  Roberts,  122  Ala.  148,  27  South.  332, 
upholding  act  of  February  18,  1899,  creating  board  of  revenue  for  Jef- 
ferson County  and  abolishing  court  of  county  commissioners  of  said 
county;  Siminton  v.  Turman,  43  Fla.  357,  32  South.  811,  judgment  in 
quo  warranto  to  determine  office  can  be  superseded,  supersedeas  sus- 
pending further  action  on  judgment;  Gray  v.  McLendon,  134  Ga.  243, 
256,  67  S.  E.  868,  874,  action  of  Governor  in  suspending  and  majority  of 
members  of  Senate  and  House  in  removing  suspended  railroad  commis- 
sioner is  not  subject  to  review  by  courts;  Taylor  v.  Beckham,  108  Ky. 
305,  94  Am.  St  Rep.  372,  56  S.  W.  184,  holding  courts  cannot  interfere 
with  determination  of  gubernatorial  election  contest  by  legislature,  as 
under  Constitution  its  decision  thereon  is  conclusive;  In  re  McKee,  19 
Utah,  244,  57  Pac.  27,  upholding  conviction  of  grand  larceny  by  jury 
of  eight  persons  as  provided  by  Constitution  and  statutes;  Hartigan  v. 
Board  of  Regents,  49  W.  Va.  25,  38  S.  E.  703,  holding  notice  and  hear- 
ing not  required  of  proceeding  by  university  regents  for  removal  of 
professor;  dissenting  opinion  in  Taylor  v.  Beckham  (No.  1),  178  U.  S.  596, 
597,  44  L.  Ed.  1207,  20  Sup.  Ct.  899, -majority  denying  Supreme  Court's 
jurisdiction  to  review  State  decision  denying  jurisdiction  to  review 
determination  of  gubernatorial  election  contest  by  tribunal  to  which 
it  was  exclusively  committed  by  State  Constitution;  dissenting  opinion 
in  Ekern  v.  McGovem,  154  Wis.  296,  46  L.  R.  A.  (N.  S.)  796,  142  N.  W. 
638,  majority  holding  Governor  has  power  to  remove  insurance  commis- 
sioner, but  notiee  given  one  hour  before  time  set  for  hearing  in  removal 
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proceeding  is  insufficient  and  closing  hearing  without  affording  oppor- 
tunity to  present  evidence  was  unreasonable. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  620,  627,  630,  631,  631 

Mere  refusal  of  jury  trial  raises  no  Federal  question- 
Approved  in  Jordan  v.  Massachusetts,  225  U.  S.  176,  66  L.  Ed.  1042, 
32  Sup.  Ct.  651,  person  convicted  and  sentenced  to  death  was  not  denied 
due  process  because  juror  became  insane  after  verdict,  where  court  after 
inquiry  in  accordance  with  State  procedure  found  by  preponderance  of 
evidence  that  juror  was  sane  during  trial;  Rogers  v.  Peck,  199  U.  S. 
435,  60  L.  Ed.  260,  26  Sup.  Ct.  87,  failure  to  hold  Supreme  Court  in 
certain  county  to  review  conviction,  contrary  to  State  Constitution,  does 
not  violate  Fourteenth  Amendment;  Cincinnati  Street  R.  Co.  v.  Snell, 
193  U.  S.  37,  48  L.  Ed.  608,  24  Sup.  Ct.  319,  upholding  Rev.  Stats.  Ohio, 
§  5030,  providing  change  of  venue  where  corporation  of  fifty  stock- 
holders is  party;  Louisville  etc.  R.  R.  Co.  v.  Schmidt,  177  TJ.  S.  236,  44 
L.  Ed.  750,  20  Sup.  Ct.  622,  holding  mere  fact  that  proceeding  to  hold 
a  party  liable  was  by  rule  to  show  cause  is  not  want  of  due  process; 
Hammond  Packing  Co.  v.  State,  81  Ark.  544,  126  Am.  St  Rep.  1047,  100 
S.  W.  413,  upholding  act  of  1905,  known  as  Anti-trust  Act,  authorizing 
order  to  compel  nonresident  officers  of  corporations  sued  for  violation 
of  act  to  appear  before  commission  appointed  by  court  and  to  produce 
books,  papers  and  documents;  Frank  v.  State,  142  Oa.  748,  L.  R.  A. 
1915D,  817,  83  S.  E.  649,  denying  motion  to  set  aside  verdict  received 
by  court  in  absence  of  defendant  from  courtroom ;  Shaw  v.  City  Council 
of  Marshalltown,  131  Iowa,  132,  9  Ann,  Cas.  1039,  10  K  R.  A.  (N.  S.) 
825,  104  N.  W.  1123,  upholding  statute  providing  for  preference  of 
honorably  discharged  soldiers  and  sailors  of  Civil  War,  residents  of  State, 
in  employment  in  public  service;  In  re  McKee,  19  Utah,  236,  244,  57 
Pac.  24,  jury  to  try  one  accused  of  felony  may  lawfully  consist  of  eight 
jurors;  dissenting  opinion  in  Territory  v.  Albright,  12  N.  M.  317, 
319,  78  Pac.  211,  212,  majority  holding  where  act  dividing  county  pro- 
vides for  appointment  of  officers,  one  appointed  prior  to  date  when  act 
took  effect  not  entitled  to  office;  Weston  v.  Ralston,  48  W.  Va.  188,  36 
S.  E.  454,  arguendo. 

Right  to  jury  trial  in  quo  warranto  proceedings.    Note,  5  Ann.  Oas. 
641. 

Federal  question,  to  give  Supreme  Court  jurisdiction,  must  be  real,  not 
fictitious. 

Approved  in  Missouri  v.  Zachritz,  184  U.  S.  697,  46  L.  Ed.  764,  22  Sup. 
Ct.  940,  Wisconsin  v.  Commissioners  of  Public  Lands,  183  U.  S.  693, 
22  Sup.  Ct.  934,  and  Phinney  v.  Shepard  &  Enoch  Pratt  Hospital  Trus- 
tees, 177  U.  S.  170, 44  L.  Ed.  720,  20  Sup.  Ct.  573, 574,  all  reaffirming  rule; 
Parker  v.  McLain,  237  U.  S.  472,  69  L.  Ed.  1053,  35  Sup.  Ct  632,  whether 
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consenting  to  revivor  of  aetion  in  name  of  plaintiff's  executrix  estops 
defendant  from  subsequently  challenging  capacity  to  maintain  action  is 
question  of  local  practice  and  not  reviewable  by  Federal  Supreme  Court; 
Delmar  Jockey  Club  v.  Missouri,  210  U.  S.  335,  52  L.  Ed.  1084,  28  Sup. 
Ct.  732,  whether  Missouri  corporation  has  forfeited  charter  for  nonuser 
and  misuser  under  State  law  does  not  involve  Federal  question,  and 
proceeding  in  nature  of  quo  warranto  constitutes  due  process  of  law; 
Sawyer  v.  Piper,  189  U.  S.  157,  47  L.  Ed.  759,  23  Sup.  Ct.  634,  dismiss- 
ing writ  of  error  where  only  Federal  question  alleged  is  that  refusal 
of  State  court  to  allow  plaintiff  in  error  to  file  supplemental  answer  in 
suit  in  which  foreclosure  and  sale  had  been  decreed  was  taking  property 
without  due  process  and  State  court  did  not  appear  to  have  abused 
discretion;  New  Orleans  Water  Works  Co.  v.  Louisiana,  185  U.  S.  346, 
46  L.  Ed.  942,  22  Sup.  Ct.  694,  denying  existence  of  Federal  questions 
where  claim  was  that  forfeiture  of  charter  of  waterworks  company  for 
maintaining  illegal  rates  by  State  decree  after  full  hearing  on  quo 
warranto  impaired  obligation  of  contracts  or  devised  due  process  or 
equal  protection  because  by  charter  mandamus  was  legal  remedy;  Harris 
v.  Rosenberger,  145  Fed.  452,  13  L.  R.  A.  (N.  S.)  762,  76  C.  C.  A.  225, 
appeal  lies  to  Circuit  Court  of  Appeals  on  constitutionality  and  con- 
struction of  Rev.  Stats.,  §§  3929,  4041,  regulating  postmaster's  fraud 
orders;  Mathew  v.  Wabash  Ry.  Co.,  115  Mo.  App.  480,  81  S.  W.  648, 
where  defense  of  railroad  is  additional  risk  resulting  from  compliance 
with  U.  S.  Comp.  Stats.  1901,  p.  3174,  it  may  appeal  to  Federal  Supreme 
Court;  dissenting  opinion  in  Taylor  v.  Beckham  (No.  1),  178  U.  S.  582, 
44  L.  Ed.  1202,  20  Sup.  Ct.  902,  majority  denying  Supreme  Court's  juris- 
diction to  review  State  court 's  denial  of  jurisdiction  to  review  determina- 
tion of  gubernatorial  election  contest  by  tribunal  to  which  it  had  been 
exclusively  committed  by  State  Constitution. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  867. 

Person  adjudged  entitled  to  office  and  taking  possession  without  knowl- 
edge of  filing  of  supersedeas  bond  is  not  guilty  of  contempt. 

Approved  in  In  re  Rice,  181  Fed.  227,  in  proceeding  to  punish  for 
contempt  of  court  in  violating  order  restraining  sale  of  shares  of  stock, 
evidence  was  insufficient  to  show  knowledge  of  order  before  sale  of 

stock  was  made. 

« 

Miscellaneous.    Cited  in  Rand-McNally  &  Co.  v.  Kentucky,  215  U.  S. 

583,  54  L.  Ed.  388,  30  Sup.  Ct.  402,  and  Marciniak  v.  Minnesota,  207  U.  S. 

584,  52  L.  Ed.  351,  28  Sup.  Ct.  262,  both  affirming  judgment  on  authority 
of  principal  case;  Roderick  Lean  Mfg.  Co.  v.  Kuelling,  209  U.  S.  540, 
52  L.  Ed.  917,  28  Sup.  Ct.  757,  dismissing  for  want  of  jurisdiction. 
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169  T7.  8.  600-606,  42  L.  Bd.  873,  18  Sup.  Ot.  441,  UNITED  STATES  v.  BTJT- 
TEBWOBTH. 

Mandamus  against  government  officer  abates  on  his  death  or  retirement 
in  absence  of  contrary  statute. 

Approved  in  Pullman  Co.  v.  Croom,  231  U.  S.  576,  577,  58  L.  Ed.  S77r 
34  Sup.  Ct.  182,  suit  to  enjoin  State  controller  from  enforcing  State 
statute  imposing  taxes  on  car  companies  abates  where  such  official  dies 
pending  appeal ;  Richardson  v.  McChesney,  218  U.  S.  493,  54  L.  Ed.  1122, 
31  Sup.  Ct.  43,  action  to  compel  Secretary  of  State  to  certify  nominees 
for  Congress  under  former  apportionment  act  on  ground  that  present  one 
is  void,  is  against  him  personally,  and  upon  termination  of  his  official 
authority  his  successor  cannot  be  substituted;  Murphy  v.  Utter,  186 
U.  S.  101,  46  L.  Ed.  1075,  22  Sup.  Ct.  778,  holding  fact  that  members 
of  Arizona  board  of  loan  commissioners  were  changed  between  time 
petition  for  mandamus  was  filed  and  time  when  peremptory  writ  was 
filed  did  not  abate  proceedings;  Lewis  Pub.  Co.  v.  Wyman,  168  Fed.  759, 
bill  to  enjoin  postmaster  from  refusing  to  admit  magazine  to  mails  at 
second-class  rates  cannot  be  maintained  after  department  grants  permit 
to.  send  limited  number  through  mails ;  Garfield  v.  United  States,  32  App. 
D.  C.  131,  mandamus  proceeding  against  Secretary  of  Interior  comes 
within  provision  of  Federal  statute  allowing  appeal  without  bond  in 
case  brought  up  by  United  States  or  by  department  of  government; 
Dabney  v.  Dabney,  20  App.  D.  C.  451,  452,  where  pending  petition  for 
divorce  for  desertion  was  dismissed  after  code  went  into  effect  January 
1,  1902,  allowing  divorce  for  adultery  only,  and  Congress  passed  act  that 
petitions  pending  on  December  31,  1901,  may  be  proceeded  with  under 
statutes  in  force  on  that  date,  decree  dismissing  petition  should  be 
reversed;  Roberts  v.  United  States,  13  App.  D.  C.  47,  court  granting 
mandamus  against  treasurer  of  United  States  in  his  official  capacity 
may  award  costs  against  him  personally ;  United  States  v.  Buell,  13  App. 
D.  C.  381,  affirming  judgment  dismissing  petition  for  mandamus  to 
Commissioner  of  Patents,  with  costs;  State  v.  Wurdemann,  183  Mo. 
App.  42,  166  S.  W.  353,  mandamus  to  compel  county  judges  to  hear 
and  determine  application  for  dram-shop  license  is  not  personal,  but 
reaches  office,  and  county  had  interest  entitling  county  attorney  to  ap- 
pear and  control  suit  in  behalf  of  county;  People  v.  Best,  187  N.  Y.  5, 
116  An,  St  Rep.  586,  10  Ann.  Gas.  58,  79  N.  E.  891,  where  city  officer 
resigns  pending  mandamus  proceeding  to  compel  him  to  perform  official 
duty,  his  successor  should  be  substituted  in  manner  specified  by  Code  of 
Civil  Procedure,  §  1930 ;  Carpenter  v.  Kone,  54  Tex.  Civ.  267,  118  S.  W. 
205,  mandamus  proceeding  against  county  judge  to  compel  him  to  order 
election  to  determine  location  of  county  seat  abates  upon  his  retirement 
from  office. 

Distinguished  in  New  Mexico  v.  Baker,  196  U.  S.  441,  49  L.  Ed.  544, 
25  Sup.  Ct.  375,  on  appeal  from  judgment  denying  mandamus  to  compel 
judge  to  take  jurisdiction  of  a  case,  his  successor  may  be  substituted, 
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Eureka  Pipe  Line  Co.  v.  Riggs,  75  W.  Va.  360,  83  S.  E.  1023,  mandamus 
suit  to  compel  sheriff  to  repay  excess  of  taxes  collected  does  not  abate 
upon  expiration  of  his  term,  where  sum  is  paid  over  to  successor  and 
has  gone  into  treasury,  to  credit  of  county  fund. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  857. 

Miscellaneous.  Cited  in  Duffield  v.  Ashurst,  225  U.  S.  697,  66  L.  Ed. 
1262,  32  Sup.  Ct.  83S,  dismissing  appeal  on  authority  of  principal  case. 

169  U.  &  606-612,  42  L.  Ed.  876,  18  Sup.  Ot.  443,  MoOOBMIOK  HARVEST- 
ING MAOH.  00.  T.  AUX.TMAJT. 

Patent  regularly  and  finally  Issued  is  subject  to  correction  only  by 
Federal  courts. 

Approved  in  Lonabaugh  v.  United  States,  179  Fed.  480,  103  C.  C.  A. 
56,  grantee  of  public  land  is  invested  with  title  when  patent  is  re- 
corded ;  Electric  Candy  Mach.  Co.  v.  Morris,  156  Fed.  975,  Morrison  and 
Wharton  patent  for  candy-machine  for  making  floss  or  spin  candy  is 
valid  and  infringed ;  Gould  v.  Gunn,  161  Iowa,  165,  140  N.  W.  384,  pro- 
vision  of  contract  between  husband  and  wife  in  contemplation  of  divorce 
giving  wife  and  children  all-  personal  property  owned  by  parties  did 
not  include  patent  for  invention. 

Right  to  make  impracticable  specification  good  by  amendment  or 
disclaimer.    Note,  20  E.  R.  0.  794. 

Patent  office  does  not  regain  control  of  original  by  mere  application  for 
reissue. 

Approved  in  Chesapeake  etc.  Canal  Co.  v.  United  States.  223  Fed. 
932,  L.  R.  A.  1916B,  734,  139  C.  C.  A.  406,  presumption  of  payment  aris- 
ing from  lapse  of  twenty  years  from  accrual  of  indebtedness  applies  in 
action  by  Government  to  recover  debt;  Toledo  Computing  Scale  Co.  v. 
Moneyweight  Scale  Co.,  178  Fed.  558,  De  Vilbiss  reissue  patent  for 
computing  scale  is  not  invalid  as  departing  from  original  invention,  nor 
for  broadening  of  claims;  Watson  v.  St.  Louis  etc.  Ry.  Co.,  169  Fed. 
949,  upholding  Federal  Employers'  Liability  Act  of  1908;  Coffield  v. 
Fletcher  Mfg.  Co.,  167  Fed.  323,  93  C.  C.  A.  25,  patentee  obtaining  re- 
issue pending  suit  for  infringement  on  ground  of  insufficient  specifica- 
tions is  estopped  to  claim  specification  was  sufficient  or  to  further  main- 
tain suit  for  infringement. 

Patent  rights  as  property.    Note,  17  Ann.  Gas.  390. 

Miscellaneous.    Cited    in    Foreman   v.   Burleigh,    109    Fed.    314,   48 
C.  C.  A.  376,  as  illustration  of  danger  of  following  dicta;  Hubbell  v. 
Houghton,  86  Fed.  550,  erroneously. 
XVH-^84 


169  U.  S.  613-644      NOTES  ON  U.  S.  REPORTS.  1330 

169  IT.  a  613-644,  42  I*.  Ed.  878,  18  Bap.  Ct  488,  MISSOURI  ETC.  BY.  CO. 
v.  HABER. 

State  statute  in  execution  of  reserved  power  will  not  toe  held  repugnant 
to  congressional  power  unless  clearly  so. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  Arkansas,  219  U.  S.  467,  55  L.  Ed. 
297,  31  Sup.  Ct.  275,  upholding  State  statute  of  Arkansas  known  as 
"Full  Crew"  Act,  prescribing  number  in  crews  on  freight  trains,  as 
applied  to  interstate  trains;  Chicago  etc.  Ry.  Co.  v.  United  States,  219 
U.  S.  497,  56  L.  Ed.  310,  31  Sup.  Ct.  272,  transportation  in  exchange  for 
advertising  is  violation  of  act  of  Congress  of  1906,  requiring  carrier  to 
accept  nothing  but  cash,  and  that  State  statute  permits  such  transaction 
is  no  defense ;  Lake  Shore  etc.  Ry.  Co.  v.  Ohio,  173  U.  S.  298,  43  L.  Ed. 
707,  19  Sup.  Ct.  470,  sustaining  act  requiring  trains  to  stop  at  certain 
stations ;  Kansas  Natural  Gas  Co.  v.  Haskell,  172  Fed.  572,  act  of  1907 
of  Oklahoma  prohibiting  construction  of  pipe-lines  for  transportation 
of  natural  gas  except  by  corporations  organized  under  charters  prohibit- 
ing transportation  of  gas  out  of  State  is  void;  Chicago  etc.  Ry.  Co.  v. 
State,  86  Ark.  433,  111  S.  W.  464,  upholding  act  of  1907,  regulating 
number  in  crew  of  freight  trains  on  railroads  operating  within  State; 
Western  Union  Tel.  Co.  v.  Superior  Court,  15  Cal.  App.  700,  115  Pac. 
1100,  holding  section  407  of  Civil  Code  did  not  intend  to  deprive  foreign 
telegraph  companies,  authorized  to  transact  business  in  State,  of  power 
of  eminent  domain;  Postal  Telegraph-Cable  Co.  v.  Mayor  etc.  of  Cordele. 
139  Ga.  132,  Ann.  Gas.  1914A,  984,  76  S.  E.  747,  ordinance  imposing  tax 
of  one  hundred  dollars  on  telegraph  company  doing  business  within  city, 
or  two  dollars  for  each  pole  within  city  limits,  which  tax  affects  entire 
business,  is  void  as  to  company  doing  interstate  business;  R.  M.  Rose 
Co.  v.  State,  133  Ga.  357,  36  L.  R.  A.  (N.  S.)  443,  65  S.  E.  772,  criminal 
accusation  charging  resident  of  Tennessee  with  soliciting  orders  for 
sale  of  liquor  by  circular  sent  through  mail  to  person  in  this  State, 
where  sale  of  intoxicating  liquors  is  prohibited,  does  not  set  forth  crime 
under  section  428  of  Penal  Code;  Vandalia  R.  Co.  v.  Railroad  Com- 
mission, 182  Ind.  387,  390,  101  N.  E.  87,  holding  act  of  1907  authorizing 
railroad  commission  to  require  installation  of  efficient  headlights  on 
locomotives  is  proper  exercise  of  police  power;  Pittsburgh  etc.  Ry.  Co. 
v.  State,  172  Ind.  163,  164,  166,  87  N.  E.  1040,  1041,  upholding  act  of 
1907  requiring  trains  within  State  to  have  certain  number  of  operatives ; 
Westheimer  v.  Weisman,  8  Kan.  App.  78,  54  Pac.  333,  upholding  para- 
graph 2550  of  general  statutes  of  1889  making  sale  of  intoxicating 
liquor,  or  soliciting  orders  therefor,  misdemeanor;  People  v.  Erie  R.  Co., 
198  N.  Y.  379,  139  Am.  St.  Rep.  828,  19  Ann.  Gas.  811,  29  L.  R.  A. 
(N.  S.)  240,  91  N.  E.  852,  Federal  nine-hour  law  did  not  preclude  State 
from  enacting  eight-hour  law  for  telegraph  or  telephone  operators  spac- 
ing trains  under  block  system;  Varnville  Furniture  Co.  v.  Charleston 
etc.  Ry.  Co.,  98  S.  C.  73,  74,  79  S.  E.  703,  704,  provision  of  code  re- 
quiring carriers  to  adjust  and  pay  claims  for  overcharges  on  shipments 
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from  without  State .  within  certain  time  and  imposing  penalty  for 
failure  to  do  so,  is  not  superseded  by  Carmack  Amendment;  Aldrieh  v. 
Southern  Ry.  Co.,  95  S.  C.  436,  79  S.  E.  320,  State  court  has  jurisdic- 
tion of  action  by  shipper  for  damages  against  interstate  carrier  for 
refusal  to  carry  freight  at  regular  interstate  rate,  common-law  remedy 
being  preserved  by  Interstate  Commerce  Act ;  Bacon  v.  Boston  etc.  R.  R. 
Co.,  83  Vt.  451,  76  Atl.  141,  railroad  commissioners  in  ordering  aboli- 
tion of  grade  crossing  and  construction  of  subway  at  depot  approach 
could  not  order  removal  of  tracks,  not  necessary  incident  to  construction 
of  subway,,  nor  compel  construction  of  underground  baggage-room; 
State  v.  Chicago  etc.  Ry.  Co.,  136  Wis.  417,  19LB.A  (N.  S.)  326, 117 
N.  W.  690,  State  statute  limiting  hours  of  telegraph  operators  to  eight 
applies  to  interstate  as  well  as  intrastate  commerce,  and  conflicts  with 
Federal  law  limiting  hours  of  such  employees  to  nine ;  dissenting  opinion 
in  Schlesinger  v.  Gilhooly,  189  N.  Y.  30, 12  Ann.  Cas.  1138,  81  N.  E.  630, 
majority  holding  National  Banking  Act  limiting  rate  of  interest  and 
providing  forfeiture  of  all  interest  for  usury  is  valid  and  supersedes 
all  State  laws  on  subject;  dissenting  opinion  in  Illinois  Cent.  R.  Co.  v. 
Doherty's  Admr.,  153  Ky.  377,  47  L.  R.  A.  (N.  S.)  31,  155  S.  W.  1125, 
majority  holding  right  of  action  for  wrongful  death  of  railroad  em- 
ployee engaged  in  interstate  commerce,  given  by  Federal  Employers' 
Liability  Act,  is  exclusive  and  supersedes  former  actions,  conferred  by 
State  statutes. 

Distinguished  in  Western  Union  Tel.  Co.  v.  Kansas,  216  U.  S.  26, 
54  L.  Ed.  366,  30  Sup.  Ct.  190,  statute  imposing  tax  of  given  per  cent 
on  capital  of  telegraph  company  representing  property  within  and  out- 
ride of  State  is  burden  on  interstate  commerce. 

State's  power  to  protect  cattle  from  contagious  disease  was  not  affected 
by  act  of  1884. 

Approved  in  Reid  v.  Colorado,  187  U.  S.  151,  47  L.  Ed.  115,  23  Sup. 
Ct.  97  (affirming  Reid  v.  People,  29  Colo.  343,  93  Am.  St.  Rep.  76,  68 
Pac.  231),  upholding  Colo.  Sess.  Laws  1885,  p.  335,  prohibiting  im- 
portation of  cattle  from  south  of  thirty-sixth  parallel  unless  first  kept 
for  ninety  days  north  of  that  parallel;  United  States  v.  Slater,  123  Fed. 
120,  upholding,  under  act  of  May  29,  1884,  order  of  agricultural  de- 
partment giving  notice  of  existence  of  scabies  on  sheep  and  prohibiting 
transportation  or  driving  of  diseased  sheep  from  one  State  to  another; 
Kansas  City  Southern  Ry.  Co.  v.  State,  90  Ark.  348,  119  S.  W.  291, 
act  of  1907  to  prevent  introduction  of  diseased  animals  into  State  is  not 
in  conflict  with  act  of  Congress  of  1884  for  establishment  of  Bureau  of 
Animal  Industry  to  prevent  exportation  of  diseased  cattle;  Armour  & 
Co.  v.  City  Council  of  Augusta,  134  Ga.  185,  186,  27  L.  R.  A..  (N.  S.) 
676,  67  S.  E.  420,  421,  ordinance  requiring  inspection  of  meat  brought 
into  city  and  imposing  charges  on  dealers  for  inspection  is  void  as  dis- 
criminatory  and   as   interference   with   interstate   commerce;   State   v. 
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Rasmufesen,  7  Idaho,  7, 10,  59  Pac.  934,  upholding  aet  of  March  13,  1899, 
establishing  quarantine  against  diseased  sheep;  Evans  v.  Chicago  etc. 
Ry.  Co.,  109  Minn.  71,  72,  26  L.  R.  A.  (N.  S.)  278,  122  N.  W.  877,  up- 
holding aet  of  1907  providing  for  inspection  of  animals  imported  into 
State;  Jewett  Bros.  &  Jewett  v.  Smail,  20  S.  D.  241,  105  N.  W.  740, 
upholding  State  pure  food  law;  St.  Louis  etc.  Ry.  Co.  v.  Smith,  20  Tex. 
Civ.  459,  49  S.  W.  631,  upholding  Texas  livestock  law  and  regulations 
thereunder  of  livestock  sanitary  commission ;  dissenting  opinion  in  Lake 
Shore  etc.  Ry.  v.  Ohio,  173  U.  S.  324,  43  L.  Ed.  716f  19  Sup.  Ct.  480, 
majority  upholding  Ohio  law  requiring  stoppage  of  trains  at  certain 
towns. 

Kansas  statute  regarding  liability  of  transporters  of  cattle  liable  to 
spread  Texas  fever  is  valid. 

Approved  in  State  v.  Olson,  26  N.  D.  321,  144  N.  W.  668,  upholding 
statute  of  1913,  known  as  Anti-snuff  Act,  exempting  fine-cut  chewing 
tobacco;  dissenting  opinion  in  State  v.  Smith,  61  W.  Va.  338,  56  S.  E. 
531,  majority  reversing  conviction  for  illegal  sale  of  liquor  for  error  in 
refusing  to  admit  evidence  that  accused  made  inquiry  as  to  whether 
consignee  intended  liquor  for  his  personal  use. 

Statutory  regulations  as  to  infected  animals.    Note,  43  L.  R.  A. 
(N.  S.)  1067. 

Liability  of  owner  of  animals  for  communication  of  disease  by 
them  to  other  animals.    Note,  16  Ann.  Oas.  1004. 

Statute  is  not  necessarily  regulation  of  commerce  because  incidentally 

affecting  it. 

Approved  in  Simpson  v.  Shepard,  230  U.  S.  406,  Ann.  Oas.  1916A, 
18,  48  L.  R.  A.  (N.  S.)  1151,  57  L.  Ed.  1544,  33  Sup.  Ct.  729,  in  absence 
of  congressional  action  State  may  regulate  intrastate  rates  for  inter- 
state railroad,  although  relations  between  interstate  and  intrastate  rates 
are  thereby  disturbed;  Savage  v.  Jones,  225  U.  S.  525,  533,  56  L.  Ed. 
1191,  1195,  32  Sup.  Ct.  715,  upholding  statute  regulating  sale  of  food 
for  domestic  animals  requiring  disclosure  of  ingredients  and  minimum 
percentage  of  fats  and  proteins;  Standard  Stock  Food  Co.  v.  Wright, 
225  U.  S.  549,  56  L.  Ed.  1201,  32  Sup.  Ct.  784,  upholding  statute  of 
Iowa  requiring  disclosure  of  ingredients  in  food  for  stock;  New  York 
v.  Hesterberg,  211  XJ.  S.  41,  63  L.  Ed.  80,  29  Sup.  Ct.  10,  upholding 
game  law  of  New  York  prohibiting  possession  of  game  during  closed 
season;  Missouri  Pacific  Ry.  Co.  v.  Larabee  Flour  Mills  Co.,  211  U.  S. 
623,  53  L.  Ed.  361,  29  Sup.  Ct.  214,  in  absence  of  congressional  action, 
State  may,  by  mandamus,  compel  interstate  railroad  to  provide  equal 
local  switching  facilities  to  shippers;  Louisville  etc.  R.  Co.  v.  Hughes, 
201  Fed.  736,  737,  741,  holding  State  law  regulating  equipment  and  in- 
spection of  locomotive  boilers  is  superseded  by  act  of  Congress  as  to 
railroad  entering  State  from  Kentucky  to  terminal  in  Ohio;  Kelley  v. 
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Great  Northern  Ry.  Co.,  152  Fed.  219,  220,  upholding  Federal  Em- 
ployers' Liability  Act  of  1906;  Union  County  Nat.  Bank  v.  Ozan  Lum- 
ber Co.,  127  Fed.  211,  holding  void  Ark.  Sess.  Acts  1891,  p.  296,  requir- 
ing all  negotiable  instruments  given  in  payment  of  patented  machine 
or  patent  right  to  so  state  on  their  face,  but  exempting  therefrom 
dealers  selling  patented  things  in  due  course  of  business;  United  States 
v.  Morris,  126  Fed.  324,  upholding  Rev.  Stats.,  §  1978  (Civil  Rights 
Act) ;  St.  Louis  etc.  Ry.  Co.  v.  State,  99  Ark.  18,  136  S.  W.  945,  hold- 
ing order  of  railroad  commission  requiring  railroad  to  lay  spur-track 
is  valid  exercise  of  police  power;  Hoxie  v.  New  York  etc.  R.  Co.,  82 
Conn.  365,  17  Ann.  Gas.  324,  73  Atl.  759,  holding  Congress  cannot  re- 
quire State  court  to  entertain  action  authorized  by  Federal  Employers' 
Liability  Act,  making  railroad  liable  for  injuries  to  employees  in  in- 
terstate commerce;  Southern  Flour  etc.  Co.  v.  Northern  Pac.  Ry.  Co., 
127  Ga.  632, 119  An,  St.  Rep.  356,  9  Ann.  Gas.  437,  9  L  B.  A.  (N.  S.) 
853,  56  S.  E.  745,  creditor  is  not  precluded  from  collecting  debt  by  gar- 
nishment of  railroad  car,  which  is  allowed  to  continue  to  .destination 
and  discharge  interstate  shipment  of  freight,  because  car  may  be  im- 
pounded and  incidentally  interfere  with  interstate  commerce;  Staley 
v.  Illinois  Central  R.  R.  Co.,  268  111.  361,  L.  R.  A.  1916A,  450,  109  N.  E. 
344,  holding  Workmen's  Compensation  Act  does  not  apply  to  employee 
injured  while  repairing  engine  used  in  switching  interstate  commerce; 
Luken  v.  Lake  Shore  etc.  Ry.  Co.,  248  111.  386,  140  Am.  St.  Rep.  220, 
21  Ann.  Oaa.  82,  94  N.  E.  179,  upholding  State  statute  of  1905  requir- 
ing carriers  to  equip  cars  with  automatic  couplers,  as  applied  to  cars 
engaged  in  intrastate  commerce;  Southern  Ry.  Co.  v.  Railroad  Com- 
mission, 179  Ind.  33,  34,  37,  41,  100  N.  E.  340,  341,  342,  343,  upholding 
act  of  1908  requiring  railroad  cars  and  locomotives  to  be  equipped  with 
grabirons  or  handholds;  Pittsburgh  etc.  Ry.  Co.  v.  Hunt,  171  Ind.  212, 
86  N.  E.  337,  upholding  order  of  railroad  commission  requiring  rail- 
road to  join  in  construction  of  connection  with  intersecting  railroad; 
American  Express  Co.  v.  Southern  Indiana  Express  Co.,  167  Ind.  313, 
78  N.  E.  1028,  upholding  statute  requiring  express  companies  to  grant 
to  all  consignors,  including  other  express  companies,  equal  terms  and 
accommodations  in  carriage  of  goods;  Westheimer  v.  Weisman,  8  Kan. 
App.  78,  54  Pac.  333,  upholding  Gen.  Stats.  1889,  par.  5550,  relating 
to  soliciting  orders  for  sale  of  liquor,  as  applied  to  agent  for  nonresi- 
dent principal;  State  v.  Cumberland  &  P.  R.  Co.,  105  Md.  489,  66  Atl. 
462,  act  of  1906  amending  railroad  charter  and  prohibiting  connection 
with  tracks  of  another  railroad  unless  latter  makes  certain  regulations 
as  to  charges  on  coal  delivered  to  it  from  former,  is  invalid  as  inter- 
ference with  interstate  commerce;  Commonwealth  v.  Moore,  214  Mass. 
28,  100  N.  E.  1076,  upholding  statute  regulating  meat  inspection,  inci- 
dentally affecting  interstate  commerce;  Vermilye  v.  Western  Union  Tel. 
Co.,  207  Mass.  406,  93  N.  E.  637,  in  absence  of  congressional  action, 
statute  requiring  telegraph  company  to  receive  and  transmit  dispatches 
impartially  on  payment  of  charges  is  not  invalid  as  regulation  of  in- 
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terstate  commerce;  Commonwealth  v.  People's  Express  Co.,  201  Mass. 
578,  131  Am.  St.  Rep.  416,  88  N.  E.  425,  statute  of  1906  prohibiting 
transportation  of  liquors,  except  by  railway  or  street  railway,  in  cities 
in  which  licenses  of  certain  classes  are  not  granted,  without  permit, 
is  valid  as  limited  to  intrastate  commerce;  Hardwick  Farmers'  Eleva- 
tor Co.  v.  Chicago  etc.  Ry.  Co.,  110  Minn.  35,  19  Ann.  Gas.  1088,  124 
N.  W.  822,  reciprocal  demurrage  law  requiring  carrier  to  furnish  cars 
promptly  was  not  displaced  by  Interstate  Commerce  Act  as  amended 
in  1906 ;  Ames  v.  Kirby,  71  N.  J.  L.  446,  59  Atl.  560,  upholding  P.  L. 
1898,  p.  812,  prohibiting  keeping  place  for  pool-selling  by  means  of 
telegraphic  communication;  Winn" eld  v.  New  York  Cent.  etc.vR.  R.  Co., 
216  N.  Y.  287,  291,  110  N.  E.  616,  617,  10  N.  C.  C.  A.  918,  921,  holding 
Workmen's  Compensation  Act  is  not  in  conflict  with  Federal  Employ- 
ers' Liability  Act  and  allowing  recovery  under  State  law  for  injuries 
to  employee  received  while  tamping  ties  on  interstate  railroad ;  Chicago 
etc.  Ry.  Co.  v.  Beatty,  34  Okl.  333,  42  L.  R.  A.  (N.  S.)  984,  126  Pac. 
738,  act  of  Oklahoma  imposing  penalty  upon  railroad  for  failure  to 
furnish  cars  is  not  in  conflict  with  act  of  Congress  requiring  cars  to  be 
furnished  upon  reasonable  request;  Hagan  v.  City  of  Richmond,  104 
Va.  732,  3  L.  R.  A.  (N.  S.)  1120,  52  S.  E.  385,  389,  under  U.  S.  Comp. 
Stats.  1901,  p.  3546,  authorizing  Secretary  of  War  to  remove  obstruc- 
tions from  streams,  State  may  act  on  his  failure  to  do  so;  State  v. 
Northern  Express  Co.,  76  Wash.  644,  136  Pac.  1163,  law  of  1907  impos- 
ing privilege  tax  of  Ave  per  centum  on  gross  receipts  of  express  com- 
pany is  void  as  interference  with  interstate  commerce;  State  v.  Har- 
boume,  70  Conn.  492,  66  Am.  St.  Rep.  181,  40  L.  R.  A.  610,  40  Atl. 
182,  upholding  act  prohibiting  transmission  of  bets  on  races;  State  v. 
Wagener,  77  Minn.  500,  77  Am.  St.  Rep.  689,  80  N.  W.  637,  upholding 
act  licensing  and  regulating  business  of  commission  merchants. 

Distinguished  in  New  Mexico  v.  Denver  etc.  R.  R.  Co.,  203  U.  S.  50, 
51  L.  Ed.  86,  27  Sup.  Ct.  1,  law  1901  of  territory  of  New  Mexico  mak- 
ing it  offense  for  railroad  to  receive  uninspected  hides  for  shipment 
beyond  limits  of  territory  is  invalid. 

Constitution  does  not  deprive  States  of  power  to  make  regulations  ex- 
cluding diseased  cattle. 

Approved  in  Connolly  v.  Union  Sewer  Pipe  Co.,  184  U.  S.  558,  46 
L.  Ed.  689,  22  Sup.  Ct.  439,  holding  void  Illinois  Trust  Act  discriminat- 
ing in  favor  of  agricultural  products  or  livestock  in  hands  of  producer 
by  exempting  them  from  provisions  prohibiting  recovery  of  price  of 
articles  sold  by-  any  trust  or  combination  formed  in  violation  of  that 
act;  Lake  Shore  etc.  Ry.  Co.  v.  Ohio,  173  U.  S.  307,  43  L.  Ed.  710,  19 
Sup.  Ct.  474,  upholding  Ohio  requirement  that  all  trains  stop  at  towns 
of  certain  population. 

Distinguished  in  Dobbins  v.  Los  Angeles,  195  U.  S.  237,  49  L.  Ed. 
175,  25  Sup.  Ct.  18,  ordinance  limiting  district  for  erection  of  gasworks 
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so  as  to  exclude  property  purchased  for  that  purpose  under  old  ordi- 
nance invalid. 

Legislation  for  protection  of  health  of  livestock,  as  interference 
with  interstate  commerce.    Note,  26  L.  R.  A.  (N.  S.)  280. 

State  statute  prescribing  liability  for  importing  diseased  cattle  Is  not 
commerce  regulation. 

Approved  in  Jacobson  v.  Massachusetts,  197  U.  S.  25,  26,  49  L.  Ed. 
649,  650,  25  Sup.  Ct.  358,  upholding  Massachusetts  Compulsory  Vac- 
cination Act;  Smith  v.  St.  Louis  &  Southwestern  R.  R.  Co.,  181  U.  S. 
257,  45  L.  Ed.  850,  21  Sup.  Ct.  606,  upholding  quarantine  regulations 
established  by  Governor  on  recommendation  of  livestock  commission 
in  pursuance  of  Tex.  Rev.  Stats.  1895,  art.  5043c,  whereby  importation 
of  cattle  from  Louisiana  is  prohibited  until  certain  date ;  Austin  v.  Ten- 
nessee, 179  U.  S.  349,  45  L.  Ed.  228,  21  Sup.  Ct.  134,  upholding  Ten- 
nessee statute  prohibiting  importation  or  sale  of  cigarettes  if  it  does 
not  apply  to  original  packages;  Louisiana  v.  Texas,  176  U.  S.  24,  44 
L.  Ed.  356,  20  Sup.  Ct.  259,  holding  controversy  between  two  States 
within  Supreme  Court's  original  jurisdiction  not  created  by  enforce- 
ment of  quarantine  regulations  by  health  officer  which  Governor  per- 
mits to  be  executed,  whereby  embargo  is  placed  on  interstate  cdmmerce ; 
State  v.  Durein,  70  Kan.  22,  80  Pac.  990,  upholding  Gen.  Stats.  1901, 
§§  2451,  2452,  regulating  sale  of  liquor,  vesting  in  probate  judge  dis- 
cretion to  grant  permits  to  sell  liquor;  Commonwealth  v.  Strauss,  191 
Mass.  555,  78  N.  E.  139,  upholding  Rev.  Laws,,  c.  56,  §  1,  prohibiting 
vendor  of  goods  making  it  condition  of  sale  that  purchaser  shall  not 
sell  goods  of  another;  Ex  parte  Boyce,  27  Nev.  349,  65  K  R.  A.  47,  75 
Pac.  10,  upholding  act  of  1903,  providing  eight-hour  day  for  working 
men  in  mines,  smelters  and  mills  for  reduction  of  ores;  St.  Louis  etc. 
R£.  Co.  v.  Smith,  20  Tex.  Civ.  App.  459,  49  S.  W.  631,  upholding  like 
statute;  dissenting  opinion  in  Pabst  Brewing  Co.  v.  Crenshaw,  198  U.  S. 
39,  49  L.  Ed.  934,  25  Sup.  Ct.  552,  majority  upholding  statute  imposing 
inspection  tax  on  all  liquor  shipped  into  State. 

Distinguished  in  Crescent  Liquor  Co.  v.  Piatt,  148  Fed.  898,  holding 
invalid  Act  W.  Va.  1903,  c.  40,  p.  130,  imposing  penalty  on  employee 
of  carrier  delivering  liquor  to  one  without  State  license,  as  to  inter- 
state shipments;  Globe  Elevator  Co.  v.  Andrew,  144  Fed.  880,  holding 
Laws  Wis.  1905,  c.  19,  p.  37,  requiring  grain  stored,  delivered  or  re- 
shipped  to  conform  to  State  grade,  invalid  as  to  interstate  shipments; 
dissenting  opinion  in  Smith  v.  St.  Louis  &  Southwestern  R.  R.  Co.,  181 
U.  S.  262,  45  L.  Ed.  852,  21  Sup.  Ct.  608,  majority  upholding  quaran- 
tine regulations  established  by  Governor  on  recommendation  of  live- 
stock commission  in  pursuance  of  Tex.  Rev.  Stats.  1895,  art.  5043c, 
whereby  importation  of  cattle  from  Louisiana  is  prohibited  until  certain 
date. 

Regulations  which  the  State  may  enforce  concerning  the  quaran- 
tine of  animals.    Note,  97  Am.  St.  Rep.  247. 
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State  statute  relative  to  subject  within  control  of  Congress  most  be 
respected  until  Congress  acts. 

Approved  in  Pennsylvania  R.  R.  Co.  v.  Hughes,  191  U.  S.  489,  48 
L.  Ed.  268,  24  Sup.  Ct.  132,  upholding  refusal  of  State  court  to  limit 
liability  of  carrier  for  negligence  in  execution  of  contract  for  inter- 
state carriage  to  value  agreed  npon;  Reid  v.  Colorado,  187  U.  S.  147, 
47  L.  Ed.  114,  23  Sup.  Gt.  96  (affirming  29  Colo.  343),  upholding  Colo. 
Sess.  Laws  1885,  p.  335,  prohibiting  importation  of  cattle  from  south 
of  thirty-sixth  parallel  unless  first  kept  for  ninety  days  north  of  that 
parallel. 

Kansas  act  of  1891,  regarding  importation  of  diseased  cattle,  denies  no 
right  secured  by  Federal  Constitution. 

Approved  in  dissenting  opinion  in  State  v.  Smiley,  65  Kan.  287,  69 
Pac.  214,  majority  upholding  Laws  1897,  c  265,  known  as  anti-trust  law. 

Supreme  Court  will  not  inquire  whether  Jury's  finding  in  State  court 
was  against  evidence. 

Approved  in  Smiley  v.  Kansas,  196  U.  S.  453,  49  I*.  Ed.  550,  25  Sup. 

Ct.  289,  following  rule. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  539. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  R.  A.  577. 

.    State  regulation  of  railroads  as  interference  with  interstate  com- 
merce.   Note,  7  Ann.  Cas.  5,  7. 

Liability  of  telegraph  company  for  refusal  to  accept  message  for 
transmission.    Note,  Ann.  Cas.  1916D,  468. 

Regulation  of  railroad  equipment  as  interference  with  interstate 
commerce.    Note,  32  L.  R.  A.  (N.  S.)  22,  28. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.    Note,  68  L.  R.  A.  50. 

Miscellaneous.  Cited  in  Northern  Securities  Co.  v.  United  States, 
193  U.  S.  336,  348,  48  L.  Ed.  700,  '704,  24  Sup.  Ct.  436,  holding  that 
State  cannot  create  corporation  with  authority  to  restrain  interstate 
commerce  by  combination  contrary  to  act  of  Congress. 

169  IT.  S.  644-648,  42  L.  Ed.  889,  18  Sup.  Ct.  502,  LOUISVILLE  ETC.  K.  &. 
CO.  v.  BEHLMEE. 

Appeal  from  Circuit  Court  of  Appeals  to  Supreme  Court  operates  as 
supersedeas,  notwithstanding  act  of  1889. 

Approved  in  Boston  &  M.  R.  Co.  v.  Gokey,  150  Fed.  687,  after  affirma- 
tion by  Circuit  Court  of  Appeals  of  District  Court  judgment,  original 
supersedeas  in  force  pending  application  to  Supreme  Court  for  writ  of 
certiorari;  Kirwan  v.  Murphy,  170  U.  S.  209,  42  L.  Ed.  1011,  18  Sup. 
Ct.  594,  arguendo. 
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Words  in  act  of  1891,  "bonds  or  other  securities,"  do  not  Include  provi- 
sion of  section  16,  Interstate  Commerce  Act,  regarding  supersedeas  where 
appeal  is  from  Circuit  Court  of  Appeals. 

Distinguished  in  Interstate  Commerce  Commission  v.  Southern  Pac. 
Co.,  137  Fed.  607,  court  will  not  supersede  decree  enjoining  violation  of 
interstate  commerce  commission  rules  where  failure  to  show  greater 
damage  to  defendants  than  to  shippers. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  865. 

169  V.  S.  649-732,  42  L.  Bd.  890,  18  Sup.  Ot.  456,  UNITED  STATES  V. 
WONG  KIM  ABK. 

Words  in  Federal  Constitution  are  to  be  construed  in  light  of  common 
law. 

Approved  in  Standard  Oil  Co.  v.  United  States,  221  U.  S.  59,  Ann. 
Cas.  1912D,  734,  34  L.  E.  A.  (N.  S.)  834,  55  L.  Ed.  644,  31  Sup.  Ct.  502, 
construing  Federal  Anti-trust  Act  in  light  of  reason  and  holding  com- 
bination of  defendants  is  unreasonable  restraint  of  trade  in  petroleum 
and  is  within  prohibitions  of  act;  Kansas  v.  Colorado,  206  U.  S.  95, 
51  L.  Ed.  973,  27  Sup.  Ct,  655,  holding  in  suit  to  restrain  Colorado  from 
diverting  waters  of  Arkansas  River  for  irrigation  of  lands  in  Colorado 
that  detriment  to  Kansas  in  diminution  of  flow  of  water  is  not  so  great 
as  to  make  appropriation  of  water  inequitable  apportionment  between 
States;  South  Carolina  v.  United  States,  199  U.  S.  450,  50  L.  Ed.  265, 
26  Sup.  Ct.  110,  government  may  exact  license  tax  from  selling  agents 
of  State  which  has  taken  charge  of  liquor  traffic;  Kepner  v.  United 
States,  195  U.  S.  125,  49  L.  Ed.  123,  24  Sup.  Ct.  797,  appeal  by  govern- 
ment from  judgment  in  criminal  cases  taken  away  by  act  of  July  1, 
1902,  for  government  of  Philippine  Islands;  Schick  v.  United  States, 
195  U.  S.  69,  49  L.  Ed.  102,  24  Sup.  Ct.  826,  person  charged  with  violat- 
ing 24  Stats,  at  Large,  c.  840,  regulating  sale  of  oleomargarine  can 
waive  jury  trial ;  Keck  v.  United  States,  172  U.  S.  446,  43  L.  Ed.  510, 
19  Sup.  Ct.  258,  resort  may  be  had  to  common  law  for  purpose  of 
arriving  at  meaning  of  word  "smuggling";  United  States  v.  Price,  163 
Fed.  906,  where  accused,  afterward  indicted  by  same  grand  jury,  are 
brought  before  grand  jury  as  witnesses,  they  must  rest  claim  of  immu- 
nity upon  rights  of  witness,  and  not  those  of  party;  Borino  v.  General 
Registrars  of  Voters  of  City  etc.  of  Bridgeport,  86  Conn.  625,  628,  86 
Atl.  598,  599,  under  provision  of  Constitution  for  forfeiture  of  privi- 
leges of  elector  upon  conviction  of  crimes  for  which  infamous  punish- 
ment is  inflicted,  person  convicted  of  obtaining  money  by  false  pretenses 
forfeits  privileges,  though  punishment  imposed  is  only  fine;  dissenting 
opinion  in  Andrews  v.  State,  174  Ala.  44,  Ann.  Oas.  1914B,  760, 
56  South.  1009,  majority  holding  plea  of  former  jeopardy  by  unauthor- 
ized discharge  of  jury  was  demurrable  for  not  setting  out  unauthorized 
order  of  discharge. 
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Extent  of  adoption  of  common  law.    Note,  Ann.  Gas.  191SE,  1239, 
1240. 

Every  Independent  nation  has  inherent  right  to  determine  classes  en- 
titled to  its  citizenship. 

Approved  in  United  States  v.  Too  Toy,  186  Fed.  841,  affirming  order 
of  deportation  of  Chinese  person  under  act  of  1892,  where  evidence  is 
insufficient  to  show  that  he  is  native-born  citizen;  Ex  parte  Id  Dick. 
174  Fed.  682,  Chinese  alien  entering  surreptitiously  at  night  from 
Canada,  and  avoiding  inspection  at  designated  place  of  entry  is  sub- 
ject to  arrest  and  deportation  for  violation  of  act  of  1907,  and  that  he 
is  domiciled  merchant  is  no  defense;  In  re  Buntaro  Kumagai,  163  Fed. 
923,  provision  of  statute  authorizing  naturalization  of  aliens  honorably 
discharged  from  military  service  does  not  extend  right  of  naturaliza- 
tion to  Japanese  person  honorably  discharged  from  army  of  United 
States;  Ex  parte  Fong  Yim,  134  Fed.  940,  Chinese  merchant  domiciled 
in  United  States  has  right  to  bring  in  wife  and  adopted  children; 
United  States  v.  Hung  Chang,  134  Fed.  23,  67  C.  C.  A.  93,  deportation 
proceeding  is  civil  and  defendant  can  be  questioned  and  appearance  can 
be  considered  in  determining  nationality;  Inhabitants  of  Hampden 
County  v.  Morris,  207  Mass.'  169,  Ann.  Gas.  1912A,  815,  93  N.  E.  580, 
power  of  Congress  over  naturalization  is  exclusive,  and  State  statute 
of  1908  requiring  clerk  of  court  to  pay  to  county  treasurer  one-half  of 
fees  received  in  naturalization  cases  is  void. 

General  expressions  in  opinion  are  to  be  taken  in  connection  with  case 
in  which  used. 

Approved  in  King  v.  Pomeroy,  121  Fed.  295,  58  C.  C.  A.  209,  reaffirm- 
ing rule ;  United  States  v.  Illinois  Cent.  R.  Co.,  170  Fed.  547,  95  C.  C.  A. 
628,  holding  in  action  by  government  against  interstate  railroad  for 
violation  of  Safety  Appliance  Act  of  1893,  that  declarations  of  Federal 
Supreme  Court  as  to  what  law  would  be  on  facts  essentially  different 
from  those  in  issue  are  not  controlling;  Logan  &  Bryan  v.  Postal  Tel. 
etc.  Co.,  157  Fed.  575,  suit  to  enjoin  attorney  general  and  prosecuting 
officers  from  instituting  criminal  proceedings  is  suit  against  State  and 
cannot  be  maintained;  St.  Louis  etc.  Ry.  Co.  v.  Davis,  132  Fed.  635, 
assessment  by  State  board  of  railroad  property  at  higher  rate,  not  act 
of  State  giving  Federal  court  jurisdiction;  In  re  Wolf  &  Levy,  122  Fed. 
130,  holding  where  bankrupt  gave  note  to  creditor,  which  he  afterward 
paid,  preference  was  in  payment  and  not  in  giving  of  note  and  must 
be  considered  as  having  been  given  at  date  of  such  payment. 

What  constitutes  " dictum' '  of  court.    Note,  Ann.  Gas.  19120,  1250. 

Opening  sentence  of  Fourteenth  Amendment  imposes  no  new  restriction 
upon  citizenship. 

Approved  in  Nichols  v.  Nichols,  92  Fed.  2,  first  clause,  Fourteenth 
Amendment,  was  not  intended  to  make  residence  within  State  equiva- 
lent to  citizenship  for  purpose  of  removal. 
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Chinese  Exclusion  Acts  must  be  executed  in  subordination  to  provisions 
of  Fourteenth  Amendment. 

Approved  in  United  States  v.  Tuck  Lee,  120  Fed.  991,  holding,  under 
act  of  September  13,  1888,  where  Chinese  laborer  holding  certificate 
departed  at  point  other  than,  one  designated  in  act  without  permission 
of  collector  to  leave  and  re-entered  at  undesignated  port,  he  could  be 
deported;  United  States  v.  Lee  Huen,  118  Fed.  455,  construing  Exclu- 
sion Act  May  5,  1892,  §  3,  placing  burden  on  Chinese  to  establish  by 
affirmative  proof,  to  satisfaction  of  commissioner,  right  to  remain  in 
country;  dissenting  opinion  in  Ex  parte  Martinez,  66  Tex.  Cr.  112,  113, 
145  S.  W.  1018,  majority  holding  citizen  of  Mexico  charged  with  murder 
committed  on  July  22d,  tried  in  special  court  convened  on  July  24th,  in 
which  trial  was  set  Jfor  July  28th  and  convicted  on  July  29th,  was  not 
entitled  to  release  on  habeas  corpus;  United  States  v.  Hung  Chang,  126 
Fed.  404,  arguendo. 

Congress'  power  of  naturalization  cannot  exclude  Chinese  persons  born 
here  from  constitutional  rights. 

Approved  in  MacKenzie  v.  Hare,  239  U.  S.  310,  60  L.  Ed.  301,  36  Sup. 
Ct.  108,  upholding  act  of  Congress  of  1907  providing  that  American 
woman  marrying  foreigner  takes  nationality  of  husband;  Zartarian  v. 
Billings,  204  U.  S.  173,  175,  51  L.  Ed.  429,  430,  27  Sup.  Ct.  182,  alien 
minor  child,  not  having  lived  in  United  States,  coming  to  join  natural- 
ized parent,  is  not  exempt  from  provision  of  act  of  1903  debarring  aliens 
afflicted  with  dangerous  contagious  disease;  United  States  v.  Rodgers, 
185  Fed  337,  107  C.  C.  A.  452,  minor  child  born  abroad  and  remaining 
in  country  of  nativity  until  after  naturalization  of  father,  and  within 
excluded  classes  under  act  of  1907,  cannot  enter;  In  re  Rustigian,  165 
Fed.  982,  alien  woman,  not  resident  of  United  States  and  afflicted  with 
contagious  disease,  is  not  entitled  to  enter  upon  naturalization  of  her 
husband. 

Child  born  of  Chinese  parents  permanently  domiciled  and  doing  business 
In  United  States  Is  citizen. 

Approved  in  Truax  v.  Raich,  239  U.  S.  39,  60  K  Ed.  134,  36  Sup.  Ct. 
10,  statute  of  Arizona  regulating  employment  of  aliens  is  invalid;  Chin 
Bak  Kan  v.  United  States,  186  U.  S.  200,  46  L.  Ed.  1126,  22  Sup.  Ct. 
894,  holding  mere  assertion  of  citizenship  cannot  deprive  commissioner 
of  statutory  right  to  adjudge  Chinese  to  be  unlawfully  within  count ry 
unless  he  shall  establish  affirmatively  right  to  remain;  United  States  v. 
Chin  Hing,  225  Fed.  795,  reversing  order  of  deportation  of  Chinese  per- 
son, where  evidence  shows  he  was  born  in  United  States ;  Ng  You  Nuey 
v.  United  States,  224  Fed.  343,  140  C.  C.  A.  26,  affirming  order  of  de- 
portation of  Chinese  person  failing  to  prove  that  he  is  native-born  citi- 
zen; Whitfield  v.  Hanges,  222  Fed.  755,  138  C.  C.  A.  199,  release  on 
habeas  corpus  of  Chinese  person  ordered  deported  after  unfair  hearing 
is  not  premature,  although  Secretary  of  Labor  has  not  rendered  deci- 
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sion;  United  States  v.  Horn  Lim,  214  Fed.  461,  Chinese  person  entering 
United  States  as  member  of  exempt  class  cannot  be  deported  because  he 
became  laborer;  Moy  Guey  Lum  v.  United  States,  211  Fed.  93,  94,  127 
C.  C.  A.  515,  affirming  order  of  deportation  of  Chinese  person,  where 
evidence  is  insufficient  to  establish  citizenship  by  birth;  Woo  Jew  Dip 
v.  United  States,  192  Fed.  474,  112  C.  C.  A.  609,  reversing  order  of  de- 
portation, where  evidence  shows  Chinese  person  is  native-born  citizen 
of  United  States;  Yee  Ging  v.  United  States,  190  Fed.  273,  where 
Chinese  person  held  for  deportation  claims  to  be  native-born  citizen, 
burden  of  proof  is  on  him,  not  on  government;  United  States  v.  Will- 
iams, 190  Fed.  687,  court  can  interfere  on  habeas  corpus  in  deportation 
proceedings  only  where  immigrant  is  not  alien,  and  not  where  he  is  alien 
and  has  had  hearing;  Gee  Cue  Beng  v.  United  States,  184  Fed.  385,  106 
C.  C.  A.  493,  reversing  order  of  deportation  of  Chinese  person,  where 
evidence  was  sufficient  to  require  finding  that  he  was  native  born ;  United 
States  v.  Chu  Hung,  179  Fed.  565,  evidence  requires  finding  that  Chinese 
person  was  born  in  United  States  and  not  subject  to  deportation  under 
exclusion  law;  United  States  v.  Jhu  Why,  175  Fed.  631,  person  of 
Chinese  descent  claiming  that  he  was  born  in  United  States  and  has  not 
been  out  of  country  cannot  be  deported  on  testimony  tending  to  show  that 
he  made  false  statements  to  inspector;  Ex  parte  Lung  Wing  Wun,  161 
Fed.  212,  dismissing  writ  of  habeas  corpus,  where  evidence  is  insufficient 
to  establish  citizenship  of  Chinese  person  held  for  deportation;  In  re 
Tang  Tun,  161  Fed.  626,  releasing  on  habeas  corpus,  Chinese  person  held 
for  deportation,  where  evidence  establishes  citizenship;  Ex  parte  Jons? 
Jim  Hong,  157  Fed.  449,  dismissing  writ  of  habeas  corpus  to  release 
Chinese  person  held  for  deportation,  where  petitioner  failed  to  show  that 
he  was  citizen  by  birth ;  United  States  v.  Hoy  Way,  156  Fed.  247,  affirm- 
ing order  of  deportation  of  Chinese  person  failing  to  prove  his  claim  of 
citizenship  by  birth;  Sing  Tuck  v.  United  States,  128  Fed.  593,  63 
C.  C.  A.  199,  holding  where  alleged  Chinese  alien  apprehended  in  de- 
portation proceeding  establishes  prima  facie  case  of  citizenship,  habeas 
corpus  lies  to  determine  legality  of  detention;  In  re  Moy  Quong  Shing. 
125  Fed.  642,  holding  under  act  of  February  14,  1903,  executive  officers 
of  Department  of  Commerce  could  determine  whether  or  not  Chinese 
seeking  to  enter  was  born  in  the  United  States;  Tsoi  Sim  v.  United 
States,  116  Fed.  925,  54  C.  C.  A.  154,  holding  Chinesewoman  who  lawfully 
entered  country  before  enactment  of  any  exclusion  laws  but  failed  to 
obtain  certificate,  and  was  prior  to  arrest  married  to  citizen,  cannot  be 
deported ;  United  States  v.  Leung  Sam,  114  Fed.  703,  upholding  commis- 
sioner's  order  of  deportation  where  deported  Chinese  and  his  father 
both  testified  to  his  birth  in  San  Francisco  and  that  he  left  for  visit  to 
China  in  1898;  MacKenzie  v.  Hare,  165  Cal.  784,  785,  Ann.  Oas.  1915B, 
261,  134  Pac.  716,  717,  native  bom  American  woman  marrying  foreigner 
becomes  alien ;  Chin  Wah  v.  United  States,  43  App.  D.  C.  42,  reversing 
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order  of  deportation  of  Chinese  person  born  in  United  States;  Mahon 
v.  People,  218  111.  176,  75  N.  E.  770,  to  sustain  award  of  American  orphan 
to  aunt  in  foreign  country,  it  must  clearly  appear  to  be  for  child's  best 
interest;  Steams  v.  Allen,  183  Mass.  409,  67  N.  E.  351,  holding,  under 
Pub.  Stats.  1882,  c.  148,  providing  for  adoption  of  children  where  mother 
of  adopted  child  which  was  born  in  Massachusetts  surrendered  it  to  chil- 
dren *s  home  in  such  State  for  adoption,  Massachusetts  court  had  juris- 
diction to  authorize  its  adoption  though  father  was  resident  of  Scotland 
and  did  not  consent  to  adoption ;  Buckley  v.  McDonald,  33  Mont.  488,  84 
Pac.  1115,  foreign-born  child  whose  father  is  at  the  time  citizen  of 
United  States  is  also  citizen ;  Ehrlich  v.  Weber,  114  Tenn.  716,  88  S.  W. 
189,  under  Act  1875,  c.  2,  p.  4,  foreign-born  children  of  aliens,  on  becom- 
ing permanent  residents  of  this  country,  take  property  by  descent ;  In  re 
Giovanna,  93  Fed.  660,  American-born  children  of  aliens  are  not  subject 
to  exclusion  on  return  with  parents  from  temporary  visit  abroad;  Lee 
Sing  Far  v.  United  States,  94  Fed.  836,  35  C.  C.  A.  327,  but  holding  find- 
ing that  person  was  not  born  in  United  States  will  not  be  disturbed  on 
appeal;  dissenting  opinion  in  United  States  v.  Ju  Toy,  198  U.  S.  274,  49 
L.  Ed.  1049,  29  Sup.  Ct.  644,  majority  holding  decision  of  Secretary  of 
Commerce  denying  admission  to  Chinese  alleging  citizenship,  conclusive 
on  Federal  court  in  habeas  corpus  proceeding. 

Distinguished  in  In  re  Sing  Tuck,  126  Fed.  392,  397,  holding  where 
Chinese  makes  no  proof  of  citizenship  before  inspector  he  cannot  on 
habeas  corpus  raise  such  question;  dissenting  opinion  in  United  States 
v.  Sang  Tuck,  194  U.  S.  173,  179,  48  K  Ed.  922,  925,  24  Sup.  Ct.  621, 
majority  holding  Federal  court  will  not  interfere  where  immigration  offi- 
cer denies  alien  admission  before  appeal  to  Secretary  of  Commerce. 

Miscellaneous.  Cited  in  Hennessey  v.  Richardson  Drug  Co.,  188  U.  S. 
34,  47  L.  Ed.  698,  23  Sup.  Ct.  533,  to  point  that  term  "citizen"  is  analo- 
gous to  term  "subject." 

169  U.  S.  785,  42  L.  Ed.  1217,  18  Sup.  Ot.  944,  MEYER  V.  OOX. 

Cited  in  Jeske  v.  Cox,  171  U.  S.  685,  43  L.  Ed.  1179,  19  Sup.  Ct.  877, 
and  Farmers'  Bank  v.  Roselle,  172  U.  S.  641,  43  L.  Ed.  1180, 19  Sup.  Ct. 
875. 

169  U.  8.  787,  18  Sup.  Ot.  960,  MOBAK  v.  DILLINGHAM. 

Cited  in  Moran  v.  Dillingham,  174  U.  S.  156,  43  L.  Ed.  932,  19  Sup. 
Ct.  622. 

169  U.  S.  787,  42  L.  Ed.  1216,  18  Sup.  Ct.  945,  POPE  v.  LOUISVILLE  ETO. 
B.  R.  CO. 

Cited  in  Gableman  v.  Peoria  etc.  Ry.  Co.,  101  Fed.  6,  41  C.  C.  A.  160. 
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170  UNITED  STATES. 


170  U.  8.  1-36,  42  I*.  Ed.  927,  18  8np.  Ot  581,  NEW  YOBS  INDIAK8  ▼. 
UNITED  STATES. 

Treaty  of  1838,  with  New  York  Indians,  vested  In  them  present  legal 
title  In  Kansas  lands. 

Approved  in  Spokane  etc.  Ry.  Co.  v.  Washington  etc.  Ry.  Co.,  219 
U.  S.  174,  55  L.  Ed.  162,  31  Sup.  Ct.  182,  failure  to  complete  specified 
number  of  miles  of  track  did  not  operate  as  forfeiture  of  grant  of  right 
of  way  without  action  by  government,  and  land  was  not  open  for  settle- 
ment or  location  by  another  railroad;  Jones  v.  Meehan,  175  U.  S.  10,  44 
L.  Ed.  53,  20  Sup.  Ct.  5,  title  may  pass  to  Indians  without  patent ;  Chase 
v.  United  States,  222  Fed.  597,  138  C.  C.  A.  117,  construing  treaty  with 
Omaha  Tribe  of  Indians  of  March,  1865,  and  holding  grant  of  land  in 
severalty  to  Indians  and  heirs  gave  inheritable  title  in  fee  simple  to 
respective  tracts,  subject  to  restrictions  upon  alienation;  In  re  Lands  of 
Five  Civilized  Tribes,  199  Fed.  819,  date  of  patents  of  allotments  to 
Choctaw  And  Chickasaw  Indians  under  Atoka  Agreement  embodied  in 
Curtis  Act  of  1898  and  Supplemental  Agreement  of  1902,  from  which 
period  of  restrictions  on  alienation  run,  was  date  when  patent  was  signed 
by  second  of  two  chief  executives  of  tribes;  United  States  v.  Torrey 
Cedar  Co.,  154  Fed.  265,  under  treaty  of  1856  allotting  land  in  severalty 
to  Indians  on  Menominee  reservation  in  Wisconsin,  allottee  in  posses- 
sion before  issuance  of  certificate  has  equitable  title,  and  is  not  liable 
for  waste  in  cutting  timber  for  sale;  United  States  v.  Moore,  154  Fed. 
713,  Indian  agreement  ratified  by  act  of  Congress  of  1884,  providing  for 
allotment  of  lands  in  severalty  to  Indians  and  for  surrender  of  large 
quantity  of  reservation  lands  to  government,  vested  fee  in  Indians  to 
allotted  lands,  not  mere  right  of  possession;  Conway  v.  United  States, 
149  Fed.  266,  holding  allotment  to  Indians  effective  upon  President's 
proclamation  of  treaty ;  Northern  Pac.  Ry.  Co.  v.  Pyle,  19  Idaho,  15,  112 
Pac.  682,  grant  to  Northern  Pacific  Railroad  of  lands  along  right  of  way 
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was  present  grant,  and  legal  title  passed  upon  filing  map  of  location  and 
complying  with  terms  of  grant;  State  v.  Whitney,  66  Wash.  481,  120 
Pac.  119,  grant  by  Enabling  Act  of  1889  ef  sections  16  and  36  to  State 
for  school  purposes  was  present  grant  and  took  effect  as  of  its  date, 
though  land  was  unsurveyed;  dissenting  opinion  in  Morrison  v.  United 
States,  212  Fed.  37,  128  C.  C.  A.  485,  majority  holding  grant  of  sections 
16  and  36  to  Oregon  was  effective  upon  survey  and  could  not  be  defeated 
by  subsequent  withdrawal,  and  land  in  suit  was  within  exceptions  in 
withdrawal  order  and  President's  proclamation. 

Distinguished  in  Wallace  v.  Adams,  143  Fed.  722,  74  C.  C.  A.  540, 
holding  determination  of  citizenship  in  Indian  tribe,  legislative  act  and 
open  to  repeal.  ' 

Treaty  adopted  by  Senate  with  proviso,  but  proclaimed  by  President 
without,  held  proviso  not  part  of  treaty. 

Approved  in  United  States  v.  Morrison,  240  U.  S.  207,  60  L.  Ed.  606, 
36  Sup.  Ct.  331,  exception  in  proclamation  of  January  15, 1907,  enlarging 
Cascade  Range  Forest  Reserve,  did  not  include  sections  16  and  36  in 
townships  in  Oregon  referred  to  in  section  4  of  Enabling  Act  of  1859,  but 
which  had  not  been  included  in  completed  survey;  Fourteen  Diamond 
Rings  v.  United  States,  183  U.  S.  183,  46  L.  Ed.  143,  22  Sup.  Ct.  62,  hold- 
ing meaning  of  treaty  with  Spain  ceding  Philippines  not  controlled  by 
Senate  resolution  adopted  after  ratification  of  treaty  by  less  than  two- 
thirds  quorum,  that  it  was  not  intended  to  incorporate  Filipinos  into 
citizenship;  Hennebique  Const.  Co.  v.  Myers,  172  Fed.  886,  97  C.  C.  A. 
289,  holding  Brussels  treaty  of  1902  does  away  with  interdependence  of 
foreign  and  domestic  patents,  and  of  limitation  imposed  by  Rev.  Stats., 
§  4887,  on  term  of  domestic  patents  for  inventions  previously  patented 
in  foreign  countries. 

Government  can  only  repossess  Itself  of  granted  lands  by  office  found 
or  legal  equivalent. 

Approved  in  United  States  v.  Oregon  etc.  R.  Co.,  186  Fed.  927,  hold- 
ing provisions  relating  to  sale  of  land  to  settlers  in  act  of  1870  granting 
lands  to  railroad  were  conditions  subsequent  for  violation  of  which  grant 
was  forfeitable  to  United  States. 

Condition  for  forfeiture  is  construed  with  great  strictness;  ambiguity 
is  taken  in  grantee's  favor. 

Approved  in  Balderston  v.  Brady,  17  Idaho,  583,  584,  107  Pac.  498, 
State  board  of  land  commissioners  has  no  power  to  relinquish  State's 
title  to  sections  16  and  36  granted  by  Federal  government  for  school 
purposes,  and  attempt  to  waive  State's  right  to  such  lands  is  void; 
People's  Pleasure  Park  Co.  v.  Rohleder,  109  Va.  444,  61  S.  E.  796,  hold- 
ing in  action  to  cancel  deed  to  amusement  park  and  enjoin  sale  as  breach 
of  covenant  that  land  should  never  vest  in  colored  persons,  that  corpora- 
tion composed  of  negroes  was  not  colored  person  within  covenant. 
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Distinguished  in  Sac  and  Fox  Indians  v.  Sac  and  Fox  Indians,  220  U.  S. 
488,  55  L.  Ed.  555,  31  Sup.  Ct.  473,  holding  condition  attached  to  provi- 
sions of  treaty  of  1859  inviting  nonresident  members  of  Sac  and  Fox 
tribes  to  rejoin  tribe  that  those  not  rejoining  within  year  will  not  be 
entitled  to  benefits  under  treaty  is  condition  precedent  to  acquisition  of 
rights  under  treaty,  whether  notice  was  given  or  not. 

New  York  Indians'  protest  and  failure  to  comply  with  treaty  of  1838 
did  not  estop  them  from  claiming  its  benefits,  in  view  of  government's  non- 
insistence  thereon. 

Approved  in  Palatin©  Ins.  Co.  v.,  Ewing,  92  Fed.  114,  34  C.  C.  A.  236, 
applying  rule  in  construing  insurance  policy. 

Supreme  court  may  take  notice  of  statutes,  records,  and  public  docu- 
ments. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  Railroad  Commission,  156  Wis. 
62, 145  N.  W.  220,  under  statute  of  1911  providing  for  publication  of  de- 
cisions of  railroad  commission,  and  requiring  railroads  to  give  reports 
of  their  affairs  to  commission,  such  reports  may  be  judicially  noticed  by 
commission. 

Right  to  raise  question  of  judicial  notice  for  first  time  on  appeal. 
Note,  Ann.  Gas.  1914D,  196. 

170  U.  8.  86-41,  42  L.  Ed.  939,  18  Sup.  Ot  500,  LEYSON  v.  DAVIS. 

Supreme  Court  has  no  jurisdiction  of  State  decision  on  gift  causa  mortis, 
because  subject  matter  national  bank  stock. 

Appointed  in  Farmers'  Nat.  Bank  of  Arkansas  City  v.  Robinson,  176 
U.  S.  682,  44  L.  Ed.  6S7,  20  Sup.  Ct.  1027,  reaffirming  rule;  Holton  v. 
Davis,  108  Fed.  166,  47  C.  C.  A.  246,  holding  allegation  of  fraudulent 
conspiracy  between  plaintiff  and  his  counsel  and  defendant  in  action  in 
interests  of  latter,  made  to  impeach  judgment  rendered  in  his  favor,  not 
sustained  by  fact  that  he  failed  to  take  out  writ  of  error  to  Federal 
Supreme  Court  where  other  parties  took  case  there,  and  it  was  dismissed 
for  want  of  jurisdiction;  Wood  v.  Davis,  108  Fed.  132,  determining 
insufficiency  of  evidence  of  fraud  to  enjoin  defendant  from  availing  him- 
self of  judgment  procured  by  his  fraud  at  suit  of  one  who  was  not  party 
to  action  in  which  such  judgment  was  rendered;  Hubbell  v.  Houghton, 
86  Fed.  549,  receiver  can  recover  assessment  on  stock  from  true  owner, 
although  registered  in  agent's  name;  Herbert  v.  Sim  son,  220  Mass.  482, 
L.  R.  A.  1915D,  733,  108  N.  E.  66,  delivery  of  shares  of  stock  was  valid 
gift,  though  certificates  were  not  indorsed;  National  Safe  Deposit  etc. 
Co.  v.  Hibbs,  32  App.  D.  C.  470,  where  owner  of  stock  certificate  exe- 
cutes transfer  thereof  in  blank  and  delivers  it  to  agent  for  limited  pur- 
pose, and  agent  in  violation  of  duty  to  depositor  delivers  it  to  another 
without  notice  and  for  valuable  consideration,  purchaser  takes  good  title. 
XVH— «85 
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What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  687,  538. 

Rights  of  unregistered  transferee  as  against  attachment  or  execu- 
tion levied  on  stock.    Note,  21  Ann.  Oas.  1396. 

Delivery  of  certificate  of  stock  without  indorsement  or  registration 

as  valid  gift.    Note,  Ann.  Oas.  19120,  1235. 
Validity  of  stock  transfer  not  made  in  corporate  books.    Note,  87 

L.  R.  A.  681. 

170  XT.  a  41-45,  48  I*  Bd.  ftq*  18  Sup.  Ok  50%  BUDZXSB  v.  TJJiIHOIS 
STEEL  00. 

Supreme  Court  will  not  near  error  from  Circuit  Court  direct,  on  mere 
unfounded  allegation  that  treaty  Involved. 

Approved  in  Hiare  v.  Birkenfield,  181  Fed.  827, 104  C.  C.  A.  335,  lidd- 
ing homestead  settler's  right  to  transfer  his  possession  and  sell  his  im- 
provements depended  on  no  statute,  and  complaint  did  not  show  case 
of  Federal  jurisdiction  under  laws  of  United  States ;  Earnhart  v.  Switz- 
ler,  179  Fed.  834,  105  C.  C.  A.  260,  suit  by  homestead  settler  on  unsur- 
veyed  public  land  to  protect  possessory  right  against  adverse  claimant 
does  not  involve  construction  of  Federal  laws  so  as  to  sustain  Federal 
jurisdiction;  California  Oil  etc.  Co.  v.  Miller,  96  Fed.  17,  bill  to  quiet 
title  to  mining  claim  shows  no  Federal  question. 

Distinguished  in  Seattle  etc.  Ry.  Co.  v.  City  of  Seattle,  190  Fed.  78, 
suit  to  restrain  city  and  its  officers  from  enforcing  ordinance  repealing 
railway  franchise  on  ground  of  impairment  of  contract  involves  Federal 
question. 

Miscellaneous.  Cited  in  Warder  v.  Cotton,  207  U.  S.  582,  52  L.  Ed. 
350,  28  Sup.  Ct.  259,  dismissing  for  want  of  jurisdiction. 

170  U.  &  45-57,  42  I*  Ed.  943,  18  Sap.  Ct.  521,  PARSONS  v.  DISTRICT  OF 
COLUMBIA. 

Supreme  Court  oas  jurisdiction  on  error  to  District  Court  of  Appeals 
for  less  than  five  thousand  dollars,  if  Federal  authority  questioned. 

Approved  in  American  Security  etc.  Co.  v.  Commissioners  of  District 
of  Columbia,  224  U.  S.  494,  56  L.  Ed.  857,  32  Sup.  Ct  553,  jurisdiction 
of  Supreme  Court  to  review  final  judgments  or  decrees  of  Court  of 
Appeals  of  Pistrict  of  Columbia,  under  section  250  of  Judicial  Code  of 
1911,  does  not  extend. to  local  Street  Extension  Act;  Capital  Traction 
Co.  v.  Hof,  174  U.  S.  5,  43  L.  Ed.  874,  19  Sup.  Ct  582,  upholding  juris- 
diction to  review  judgment  sustaining  trial  by  jury  before  justice  in 
district, 

taxing  power  should  not  be  arbitrary  and  unregulated. 
Approved  in  Sears  v.  Street  Commrs.,  173  Mass.  355,  53  K.  E.  878> 
sewer assessment  amounting  to  local  assessment  on  particular  estates 
is  invalid.  •    • 
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Municipal- taxes*  and  authority  of  officers  in  imposing,  bave  limitations 
not  found  in  legislative  taxes. 

Approved  in Hutches©!* .-v.  Storrie,  02  Tex.  692,  71  Am.  St.  Rep.  888, 
45  L.  &  A.  291,  61  S*  W.  850,  legislature  cannot  authorize  municipality 
to  assess  cost  of  Improvement  upon  abutting  owner  regardless  of  benefits. 

Act  of  1894/  as  to  assessments  for  water-mains  is  conclusive  of  their 
necessity  and  benefit. 

Approved  in  Louisville  etc  R.  R.  Co.  v.  Barber  Asphalt  Paving  Co., 
197  U.  S.  434,  49  ,L.  Ed.  82?,  25  Sup,  Ct  466,  upholding  assessment  for 
street  improvement  against  railroad  right  of  way;  Chadwick  v.  Kelley; 
187  U.  S.  544,  47  L,  Ed.  294,  23  Sup.  Ct.  177,  upholding  Louisiana  stat- 
utes and  New  Orleans  ordinances  thereunder  assessing  abutting  lots  for 
street  paving;  Goodrich  v.. Detroit,  184  U.  S.  438,  46  L.  Ed.  631,  22  Sup. 
Ct.  399,  holding  wjiere  statute  providing  for  opening  of  streets  requires 
notice  to  parties  whose  land  is  to  be  taken  for  street,  fact  that  it  does 
not  provide  for  notice  to  owners  of  land  liable  to  be  assessed  for  im- 
provement does  not  invalidate  it;  Carson  v.  Sewer  Commissioners  of 
Brockton,  182  U,  S,  403,  45  L.  Ed.  1155,  21  Sup.  Ct.  862,  holding  where 
sewer  constructed  by  assessments  upon  adjoining  property  persons  using 
it  may  be  required  to  pay  reasonable  sum  for  such  use ;  Wight  v.  David- 
son, 181  U.  S.  380,  385,  45  L.  Ed.  905,  906,  21  Sup.  Ct.  620,  upholding 
act  of  March  3, 1899,,  ordering  opening  of  streets  in  District  of  Columbia 
and  providing  for  assessment  of  damages  upon  adjacent  lots ;  French  v. 
Barber  Asphalt  Paving  Co.,  181  U.  S.  343,  345,  45  L.  Ed.  889,  890,  21 
Sup.  Ct  632^  633  (affirming  Barber  Asphalt  Pav.  Co.  v,  French,  158  Mo. 
544,  545,  549,  58  S.  W.  937,  938,  939),  upholding  assessment  for  street 
improvement  upon  abutting  owners,  according  to  frontage,  without  any 
preliminary  hearing  as  to  benefits ;  Barfield  v.  Gleason,  111  Ky.  517,  63 
S.  W.  969,  upholding  Ky.  Stats.,  §'2838,  providing  for  original  construc- 
tion of.  streets  in  cities  of  first  class  at  exclusive  cost  of  abutting  owners 
according  to  area. 

Right  to   levy  special  assessment  against  abutting  property   for 
laying  water-pipes  in  street.    Note,  5  Ann.  Oas.  905. 

Establishment  and  regulation  of  municipal  water  supply.     Note,  61 
L.  R.  A*  35,  54,  58,  75. 

Laying  water-mains  at  abutters'  expense.    Note,  3  L.  fe.  A.  (N.  S.) 
818. 

No  notice  to  property  owner  is  necessary  in  case  of  direct  tax  levied 
by  legislature. 

.  Approved  in .  Carson  vi  Sewer  Commissioners  of  Brockton,  182  U.  S. 
402,  45  L.  Ed.  1154,  21  Slip,  Ct.  861,  holding  where  sewer  constructed 
by  assessments  on  adjoining  property  persons  using  it  may  be  required 
to  pay  reasonable  sum  for  such  use ;  Davies  v.  Chicot  County  Drainage 
District,  112  Ark;  361,  166  S'.  W.  171,  failure  of  board  of  director*  of 
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drainage  district  to  give  notice  of  assessment  as  provided  by  act  of 
1911  did  not  make  assessment  invalid  in  view  of  act  of  1913  validating 
assessments;  Union  Pac.  R.  Co.  v.  Abilene,  78  Kan.  826,  98  Pac.  227, 
laws  of  1903,  providing  for  street  sprinkling  in  cities  of  first  and  second 
classes,  and  authorizing  cities  to  levy  tax  therefor  upon  petition  of 
majority  of  abutting  property  owners  upon  street  to  be  sprinkled,  ex- 
cludes notice  to  others  interested,  and  is  void ;  City  of  Shrevesport  v. 
Kansas  City  etc.  Ry.  Co.,  125  La.  586,  51  South.  652,  city  ordering  street 
paved  could  require  railroad  to  relay  tracks  in  street  to  conform  to 
paving,  and  on  failure  so  to  do,  to  have  work  done  and  to  be  reimbursed 
therefor;  Lyon  v.  Mayor  etc.  of  Hyattsville,  125  Md.  316,  Ann  Gas. 
1916E,  765,  93  Atl.  923,  assessment  of  cost  of  sewer  to  abutting  property 
owner's  husband  was  sufficient  notice  to  owner;  Leser  v.  Wagner,  120 
Md.  677,  679,  87  Atl.  1042,  1043,  sufficient  notice  was  provided  by  special 
Paving  Tax  Act  of  1912  levying  special  tax  on  land  of  Baltimore  for 
fund  for  system  of  inproved  paving;  Carson  v.  Brockton,  175  Mass.  245, 
56  N.  E.  2,  upholding  Stats.  1892,  c.  245,  providing  that  council  of  cer- 
tain cities  with  sewer  system  may  establish  rates  for  use  of  such  sewers, 
and  ordinance  thereunder  charging  for  unmetered  water  service  eight 
dollars,  and  for  metered  service  thirty  cents  per  thousand  gallons  of 
sewage,  but  no  charge  to  be  less  than  eight  dollars;  In  re  Opinion  of  the 
Justices,  34  R.  I.  202,  83  Atl.  7,  upholding  statute  creating  park  district 
and  casting  burden  of  expense  upon  cities  and  towns  within  district 
without  notice  or  hearing;  Blais  v.  Franklin,  31  R.  I.  132,  77  Atl.  187, 
fact  that  cities  are  not  to  be  heard  as  to  necessity  of  building  bridge 
does  not  render  statute  of  1909  providing  for  appointment  of  commis- 
sion to  erect  bridge  between  Pawtuckett  and  Central  Falls  and  for  pay- 
ment of  expense  by  two  cities  invalid ;  McOarvey  v.  Swan,  17  Wyo.  170, 
96  Pac.  713,  law  of  1903  authorizing  certain  cities  to  apportion  sewer 
assessments  against  adjacent  land  according  to  area  will  not  be  held 
invalid  in  absence  of  showing  of  unconstitutional  operation  in  particular 
case. 

Legislature  may  determine  whether  local  work  payable  by  general  or 
local  tax. 

Approved  in  Williams  v.  Eggleston,  170  U.  S.  311,  42  L.  Ed.  1050,  18 
Sup.  Ct.  620,  as  to  cost  of  improving  highways;  Coffman  v.  St.  Francis 
Drainage  District,  83  Ark.  57,  103  S.  W.  180,  enjoining  assessment  upon 
lands  in  drainage  district  not  benefited,  but  injured  by  creation  of 
district;  St.  Louis  Southwestern  Ry.  Co.  v.  Board  of  Directors  of  Red 
River  Levee  District,  81  Ark.  565,  99  S.  W.  844,  upholding  statute  creat- 
ing levee  district  and  assessing  railroad  property  including  ties,  rails 
and  other  personalty,  since  under  statute  such  property  is  real  estate 
for  purposes  of  taxation ;  St.  Louis  etc.  Ry.  Co.  v.  Grayson,  72  Ark.  126, 
78  S.  W.  779,  upholding  drainage  district  established  for  maintenance 
of  levee;  Crane  v.  Siloam  Springs,  67  Ark.  38,  55  S.  W.  957,  holding 
Const.  1874,  art.  XIX,  §  27;  authorizing  ' '  assessments  on  real  property 
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for  local  improvements  in  towns  and  cities"  does  not  inhibit  legislature 
from  authorizing  creation  of  improvements  embracing  entire  area  of 
city;  Macfarland  v.  Umhau,  34  App.  D.  C.  118,  upholding  act  of  Con- 
gress providing  for  condemnation  of  land  for  street  widening  and  for 
assessment  upon  abutting  lands  of  one-half  of  damages  for  land  taken; 
Henderson  v.  Macfarland,  33  App.  D.  C.  319,  act  of  Congress  provid- 
ing for  condemnation  of  land  for  street  extension  in  District  and  for 
assessment  of  cost  of  proceedings  as  benefits,  is  adjudication  by  Con- 
gress of  necessity  for  extension  and  of  benefits,  and  is  conclusive  in  ab- 
sence of  evidence  that  it  is  substantially  inequitable;  State  v.  Board 
of  Commrs.  of  Marion  County,  170  Ind.  609,  610,  85  N.  E.  518,  gravel 
and  macadamized  roads  and  those  of  other  materials  may  be  constructed 
and  kept  in  repair  by  State,  or  by  taxing  districts  created  for  that 
purpose;  Adams  v.  Shelby ville,  154  Ind.  471,  77  Am.  St.  Rep.  488,  57 
N.  E.  116,  upholding  Barrett  law  of  1899,  relating  to  street  improve- 
ments, which  assesses  cost  on  property  benefited  according  to  frontage; 
Hackworth  v.  Ottumwa,  114  Iowa,  471,  87  N.  W.  426,  upholding  Code 
]  897,  §  818,  apportioning  cost  of  street  improvements  on  abutting  lots 
according  to  frontage;  Lyon  v.  Mayor  etc.  of  Hyattsville,  125  Md.  312, 
313,  Ann.  Cas.  1916E,  765,  93  Atl.  922,  assessment  of  cost  of  sewer  on 
abutting  property  according  to  frontage  is  not  taking  of  property  with- 
out due  process;  Smith  v.  Worcester,  182  Mass.  234,  65  N.  E.  41,  up- 
holding Stats.  1867,  c.  106,  §  4,  providing  that  owner  of  lots  abutting 
on  streets  in  which  sewer  shall  be  laid  shall  pay  such  sum  as  aldermen 
•shall  assess  upon  him  as  his  proportionate  share;  State  v.  Trustees  of 
Macalcster  College,  87  Minn.  168,  91  N.  W.  485,  holding  Macalester  col- 
lege not  entitled  to  benefit  of  exemptions  as  an  educational  institution 
from  burdens  imposed  to  pay  for  water-mains  laid  on  three  sides  of 
college  grounds  authorized  by  Spec.  Laws  1885,  c.  110,  §§26,  27;  He- 
man  v.  Allen,  156  Mo.  551,  57  S.  W.  563,  upholding  charter  provision 
providing  that  property  in  sewer  district  shall  be  taxed  for  sewer  accord- 
ing to  area;  Conde  v.  Schenectady,  164  N.  W.  263,  58  N.  E.  131,  holding 
property  owner  signing  petition  for  street  pavement,  under  charter  re- 
quiring cost  to  be  apportioned  among  owners  according  to  frontage, 
cannot  object  that  there  is  taking  of  property  without  due  process; 
Webster  v.  City  of  Fargo,  9  N.  D.  211,  82  N.  W.  733,  upholding  statute 
charging  entire  cost  of  paving  city  streets  to  abutting  owners  according 
to  frontage;  King  v.  Portland,  38  Or.  423,  431,  63  Pac.  7,  10,  upholding 
statutory  provision  requiring  assessment  of  abutting  owners  for  street 
improvements  and  proportional  assessments  for  street  intersections  and 
providing  for  publication  of  notice  of  intention;  Bowes  v.  Aberdeen,  58 
Wash.  548,  30  L.  R.  A.  (N.  S.)  709,  109  Pac.  374,  upholding  laws  of 
1909  providing  for  assessments  according  to  surface  area  for  cost  of 
filling  lowlands. 

Distinguished  in  State  v.  Robert  P.  Lewis  Co.,  82  Minn.  403,  404, 
86  N.  W.  612  (reversing  82  Minn.  400,  401,  85  N.  W.  211),  holding  void 
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Spec.  Laws  1895,  c.  110,  §§26,  27,  imposing  tax  per  foot  of  frontage 
upon  all  lots  abutting  on  streets  in  which  water-pipes  are  laid. 

District  of  Columbia  commissioners,  being  empowered  to  decide  upon 
laying  water-mains,  bona  fides  of  action  is  not  reviewable. 

Approved  in  Wagner  v.  Leser,  239  U.  S.  218,  60  L.  Ed.  237,  36  Sup. 
Ct.  69,  special  assessments  levied  under  Maryland  laws  upon  property 
benefited  by  improved  paving  without  notice  and  hearing  as  to  amount 
and  extent  of  benefits  are  not  invalid  as  taking  of  property  without  due 
process;  Honck  v.  Little  River  Drainage  District,  239  U.  S.  262,  60 
L.  Ed.  273,  36  Sup.  Ct.  60,  taxing  property  within  drainage  district  for 
preliminary  purposes  conformably  to  Missouri  statute  of  1909  is  not  tak- 
ing of  property  without  due  process;  Sudberry  v.  Graves,  83  Ark.  349, 
103  S.  W.  730,  reassessment  by  legislature  of  property  benefited  in  ac- 
cordance with  defective  assessment. previously  levied  is  valid;  Brookes  v. 
Oakland,  160  Cal.  428,  117  Pac.  434,  act  of  1911  conferring  on  city 
council  power  to  create  sewer  district  without  provision  for  hearing 
on  question  of  limits  of  district  and  exclusion  of  property  not  benefited 
is  void  as  taking  of  property  without  due  process;  District  of  Columbia 
v.  Wormley,  15  App.  D.  C.  65,  66,  reassessment  against  abutting  prop- 
erty for  one-half  cost  of  sidewalk  levied  by  District  of  Columbia,  under 
act  of  Congress  of  1896,  is  valid  if  made  after  due  notice  and  within 
ninety  days  from  date  of  judgment  annulling  first  assessment  for 
failure  to  give  notice;  Bassett  v.  Mayor  etc.  of  Bassett  City,  118  Md. 
120,  121,  84  Atl.  264,  265,  assessment  against  abutting  owner  of  cost 
of  sidewalk  constructed  as  provided  for  by  charter  is  not  taking  of 
property  without  due  process  of  law ;  Wilkins  v.  Hillman,  45  Okl.  460, 145 
Pac.  1114,  granting  mandamus  to  compel  county  commissioners  to  con- 
vene and  to  take  steps  necessary  to  letting  contracts  to  build  bridges 
across  drainage  ditch,  necessary  to  accommodate  public,  in  manner 
provided  by  law;  Block  v.  Patrick,  35  Okl.  414,  130  Pac.  590,  upholding 
statute  authorizing  trustees  of  incorporated  town  after  notice  to  abutting 
owners  to  construct  sidewalks  and  guttering  in  front  of  property,  and 
upon  their  failure  to  do  so  to  construct  same  and  assess  cost  to  prop- 
erty on  frontage  basis;  Kerker  v.  Bocher,  20  Okl.  760,  95  Pac.  994, 
abutting  property  owners  with  knowledge  that  street  paving  is  being 
done  with  intention  of  levying  special  tax,  and  without  making  objec- 
tion, are  estopped  to  set  up  irregularity  in  suit  to  restrain  issuance  of 
tax  warrants  against  property;  City  of  Perry  v.  Davis,  18  Okl.  452,  90 
Pac.  872,  article  I,  chapter  6,  page  93,  of  Session  Laws  of  1903,  levy- 
ing tax  for  sewer  is  not  invalid  for  failure  to  provide  notice  to  property 
owners  other  than  passing  of  ordinance;  Northern  Pac.  Ry.  Co.  v. 
Seattle,  46  Wash.  681, 123  Am.  St.  Rep.  955,  12  L.  R.  A.  (N.  S.)  121,  91 
Pac.  247,  under  provisions  of  code  and  city  charter  giving  city  council 
power  to  determine  what  property  will  be  benefited  by  street  improve- 
ment and  to  assess  it  therefor,  assessment  of  railroad  right  of  way  is 
conclusive  that  it  is  benefited. 
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Distinguished  in  Norwood  v.  Baker,  172  U.  S.  204,  45  L.  Ed.  453, 
19  Sup.  Ct.  196,  imposing  whole  cost  of  road  on  abutting  owners  is  in- 
valid. 

Abuse  of  legislative  power  held  not  shown  by  assessment  exceeding  cost 
of  doing  work  for  which  levied. 

Approved  in  Wormley  v.  District  of  Columbia,  181  U.  S.  402,  45  L.  Ed. 
922,  21  Sup.  Ct.  609,  following  rule;  District  of  Columbia  v.. Sisters  of 
Visitation,  15  App.  D.  C.  310,  act  of  1870  exempts  incorporated  educa- 
tional institution  in  District  from  special  assessments  for  local  im- 
provements, as  well  as  from  general  taxes ;  Barber  Asphalt  Paving  Co.  v. 
French,  158  Mof  551,  58  S.  W.  940,  upholding  assessment  for  street 
improvement  according  to  frontage  without  preliminary  hearing  as  to 
benefits ;  dissenting  opinion  in  Norwood  v.  Baker,  172  U.  S.  298,  43  L.  Ed. 
454,  19  Sup.  Ct.  198,  arguendo. 

Distinguished  in  Weed  v.  Boston,  172  Mass.  32,  42  L.  R.  A.  645,  51 
N.  E.  206,  act  assessing  lands  per  foot  of  frontage  on  sewer  constructed 
on  private  land,  is  invalid;  dissenting  opinion  in  French  v.  Barber 
Asphalt  Paving  Co.,  181  U.  S.  358,  360,  45  L.  Ed.  895,  896,  21  Sup.  Ct. 
638,  majority  upholding  assessment  for  street  improvement  according 
to  frontage  without  preliminary  hearing  as  to  benefits. 

Validity  of  special  assessment  levied  by  front  foot  instead  of  accord- 
ing to  benefit.    Note,  Ann.  Oa*.  191SA,  557,  656,  659. 

Assessments  for  improvements  by  the  front-foot  rule.    Note,  28 
L.  R.  A.  (N.  S.)  1126,  1150,  1153. 

Miscellaneous.  Cited  in  Barber  Asphalt  Paving*  Co.  v.  French,  158 
Mo.  540,  58  S.  W.  936,  as  to  value  of  decisions  upon  particular  facts 
when  applied  to  other  facts. 

170  XT.  8.  57-77,  42  I*  Ed.  948,  18  8a*  Ct  518,  CHICAGO  ETC.  K.  B.  CO.  V. 


Contracts  with  corporations  created  for  public  purposes  are  subject  to 
State  police  regulations. 

Approved  in  Osceola  v.  Chicago  etc.  R.  Co.,  196  Fed.  778,  116  O.  C.  A. 
72,  contract  between  city  and  railroad  pursuant  to  which  city  vacated 
certain  street  crossings  in  consideration  of  improvements  made  by  rail- 
road, in  absence  of  express  provision  therefor,  does  not  preclude  city 
from  reopening  streets  subsequently  by  condemnation  proceedings; 
Fisher  v.  Cushman,  103  Fed.  865,  51  L.  R,  A.  292,  43  C.  C.  A.  381,  hold- 
ing city  liquor  license  transferable  subject  to  approval  of  authorities 
which  is  generally  granted,  is  assets  under  Bankruptcy  Act  of  1898,  which 
bankrupt  may  be  compelled  to  transfer  to  trustee;  Matthews  v.  Board  of 
Corporation  Commrs.,  97  Fed.  402,  holding  provision  in  railroad  charter 
empowering  directors  to  fix  rates  does  not  exempt  purchaser  of  com- 
pany's property  on  foreclosure  from  regulation  by  State;  Michigan  Tel. 
Co.  v.   Charlotte,  93  Fed.  15,  upholding  ordinance  requiring  removal 
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of  line  to  another  location ;  Board  of  Education  v.  Phillips,  67  Kan.  552, 
73  Pac.  98,  denying  bondholder  injunction  against  further  issuance 
of  bonds  by  school  district;  Providence  etc.  S.  S.  Co.  v.  Fall  River,  183 
Mass.  542,  67  N.  E.  648,  holding  Stats.  1900,  c.  472,  in  regard  to  aboli- 
tion of  grade  crossings  in  Fall  River  including  provisions  adopted  from 
Stats.  1890,  c.  428,  contains  sufficient  provisions  as  to  notice  to  constitute 
due  process;  Browne  v.  Turner,  176  Mass.  15,  56  N.  E.  971,  holding 
Stats.  1897,  c.  500,  §  17,  authorizing  construction  of  tunnel  and  issuance 
of  bonds  therefor  and  providing  for  lease  of  tunnel,  to  Boston  Elevated 
Railway  Company,  does  not  impair  contract  made  by  transit  commis- 
sioners with  West  End  Street  railway;  dissenting  opinion  in  Jones  v. 
Commissioners  of  Madison  County,  135  N.  C.  227,  47  S.  E.  755,  majority 
holding  not  mandatory  act  authorizing  county  to  issue  refunding  bonds. 

Supreme  Court  determines  for  itself  existence  of  contract  and  whether 
impaired  by  State  law,  as  claimed. 

Approved  in  Wilson  v.  Standef er,  184  U.  S.  412,  46  L.  Ed.  618,  22  Sup. 
Ct.  389,  holding  judicial  proceeding  to  forfeit  lands  bought  from  State 
by  Texas,  act  of  1879  is  not  contract  right  of  purchaser,  and  no  contract 
right  is  impaired  by  act  of  1897,  authorizing  forfeiture  without  judicial 
proceeding. 

Supreme  Court  has  jurisdiction  where  impairment  of  contract  by  State 
law,  upheld  by  State  decision,  is  involved. 

Approved  in  Pittsburgh  etc.  Ry.  Co.  v.  Hood,  94  Fed.  624,  36  C.  C.  A- 
423,  that  police  provision,  as  found  in  ordinance  containing  contract 
provision,  does  not  affect  former. 

Distinguished  in  West  Chicago  St.  R.  R.  Co.  v.  Chicago,  178  111.  346, 
53  N.  E.  115,  ordinance  providing  for  paving  streets  by  railroad,  in 
consideration  of  extension  of  franchise,  is  a  valid  contract;  Chesapeake 
etc.  Tel.  Co.  v.  Mayor  etc.  of  Baltimore,  89  Md.  711,  43  Atl.  787,  contract 
whereby  city  grants  use  of  streets  for  construction  of  underground  con- 
duits cannot  be  rescinded. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  527. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  R.  A.  579. 

Contract  between  Omaha  and  railroads  as  to  repair  of  Eleventh  Street 
viaduct,  is  subject  to  State's  police  power. 

Approved  in  Grand  Trunk  Western  Ry.  Co.  v.  Railroad  Commission, 
221  U.  S.  404,  55  L.  Ed.  787,  31  Sup.  Ct.  537,  contract  between  two  rail- 
roads for  maintaining  cost  of  crossing  and  guarding  it  by  semaphores 
is  not  impaired  by  statute  requiring  interlocking  system  and  apportion- 
ing expense  in  different  manner;  In  re  Arkansas  Rate  Cases,  187  Fed. 
298,  holding  right  of  State  to  regulate  rates  of  public  service  corpora- 
tions  rests   upon  police  power,  but  enjoining  enforcement  of  statute 
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imposing  confiscatory  rates;  Ganz  v.  Ohio  Postal  Telegraph-Cable  Co., 
140  Fed.  695,  72  C.  C.  A.  186,  holding  county  commissioners  could  only 
give  franchise  for  telegraph  poles  subject  to  regulation  for  public  con- 
venience; Washington  v.  Atlantic  Coast  Line  R.  Co.,  136  Ga.  647,  38 
L.  R.  A.  (N.  8.)  867,  71  S.  E.  1070,  provision  of  Employers'  Liability  Act 
of  1909  that  acceptance  of  benefits  by  employee  shall  not  release  rail- 
road from  liability,  but  that  in  case  of  recovery  railroad  might  set  off 
amount  paid  as  benefit  to  injured  employee,  is  not  impairment  of  con- 
tract; Indiana  Ry.  Co.  v.  Calvert,  168  Ind.  333,  11  Ann.  Gas.  635,  10 
L.  R.  A.  (N.  S.)  780,  80  N.  E.  965,  ordinance  regulating  moving  of  build- 
ings requiring  license  from  city  and  twenty- four  hours'  notice  to  rail- 
way to  raise  wires,  and  relieving  owner  of  house  from  liability  to  rail- 
way, is  valid  exercise  of  police  power;  McCurdy  v.  Jessop,  126  Md.  323, 
95  Atl.  38,  laws  of  1914,  requiring  county  commissioners  to  appoint  as 
game  warden  for  county,  person  recommended  by  County  Game  and 
Fish  Protective  Association  is  valid  exercise  of  police  power;  State  ex 
rel.  Minneapolis  v.  St.  Paul  etc.  Ry.  Co.,  98  Minn.  403,  120  Am.  St.  Rep. 
581,  8  Ann.  Oaa.  104?,  28  L.  R.  A.  (N.  8.)  298,  108  N.  W.  269,  holding 
charter  to  railroad  imposes  upon  it,  by  implication,  obligation  to  con- 
struct and  maintain  at  its  own  expense  suitable  crossings  at  new  streets, 
and  contract  of  city  to  construct  future  crossings  is  void;  State  ex  rel. 
Duluth  v.  Northern  Pac.  Ry.  Co.,  98  Minn.  431,  108  N.  W.  270,  con- 
tract with  city  relieving  railroad  of  obligation  to  keep  in  repair  viaduct 
constructed  at  crossing  is  void;  Atlantic  Coast  Line  R.  Co.  v.  Caugh- 
man,  89  S.  C.  478,  480,  72  S.  E.  20,  21,  order  of  commission  requiring 
railroad,  authorized  by  previous  order  to  make  grade  crossing,  to  furnish 
preliminary  plans  for  interlocking  switch,  and  that  no  train  be  operated 
over  crossing  until  after  inspection  by  commission,  is  valid;  Chattanooga 
v.  Southern  Ry.  Co.,  128  Tenn.  402,  406,  161  S.  W.  1001, 1002,  ordinance, 
under  authority  of  act  of  1907,  requiring  railroad  to  build  new  bridge 
over  crossing  is  not  impairment  of  contract  by  city  to  keep  old  bridge  in 
repair;  Bacon  v.  Boston  etc.  R.  R.  Co.,  83  Vt.  455,  76  Atl.  143,  uphold- 
ing order  of  public  service  commission  compelling  railroad  to  abolish 
grade  crossing  and  to  construct  subway  at  approach  to  station  and 
directing  removal  of  four  tracks;  State  ex.  rel.  Webster  v.  Superior 
Court,  67  Wash.  52,  54,  Ann.  Oaa.  1913D,  78,  L.  R.  A.  19150,  287,  120 
Pac.  867,  868,  city  granting  franchise  to  telephone  company  and  fixing 
rates  for  service  cannot  attack  validity  of  Public  Service  Act  of  1911 
under  which  commission  raised  rates  fixed  by  franchise,  on  ground  of 
impairment  of  contract;  Milwaukee  Electric  Ry.  etc.  Co.  v.  Railroad 
Commission,  153  Wis.  618,  Ann.  Oaa.  1915A,  1911,  L.  R.  A.  1915F,  744, 
142  N.  W.  499,  order  of  commission  regulating  rates  of  street  railway 
is  not  impairment  of  ordinance  of  1900  granting  franchise  and  regulat- 
ing rates. 

Distinguished  in  Town  of  New  Decatur  v.  American  Telephone  etc. 
Co.,  176  Ala.  559,  Ann.  Cas.  1915A,  875,  58  South.  634,  ordinances  re* 
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pealing  franchise  ordinance  and  requiring  company  to  remove  poles, 
wires  and  fixtures  from  street  are  impairment  of  contract  right. 

Municipality  of  Omaha,  in  apportioning  expense  of  repairing  \iaduct 
on  railroads,  directed  by  statute,  exercised  legally  delegated  discretion; 
notice  to  Interested  railroads  was  unnecessary. 

Approved  in  Missouri  Pacific  Ry.  Co.  v.  Omaha,  235  U.  S.  127,  129, 
59  L.  Ed.  160,  161,  35  Sup.  Ct.  82,  upholding  ordinance  requiring  rail- 
road to  build  viaduct  over  tracks  at  Dodge  Street;  Chicago  etc.  Ry.  Co. 
v.  Minneapolis,  232  U.  S.  438,  58  L.  Ed.  674,  34  Sup.  Ct.  400,  condemn- 
ing of  strip  of  railroad  right  of  way  and  compelling  company  to  build 
bridge  over  part  taken  so  as  to  permit  municipality  to  connect  two  lakes 
within  public  park,  by  canal,  is  not  taking  of  private  property  without 
due  process  of  law  ;  Atlantic  Coast  Line  R.  R.  Co.  v.  Goldsboro,  232  U.  S. 
560,  58  L.  Ed.  727,  34  Sup.  Ct.  364,  ordinances  regulating  speed  of 
trains,  notice  of  their  approach,  periods  for  car  shifting  and  length  of 
stoppages,  and  requiring  adjustment  of  grades  of  tracks  to  grades 
of  streets  in  business  section  of  town  are  not  invalid  as  impairment  of 
charter;  Manufacturers'  Light  etc.  Co.  v.  Ott,  215  Fed.  944,  act  of  West 
Virginia  of  1913,  creating  public  service  commission  and  making  no  pro- 
vision for  notice  and  hearing  before  fixing  rates  is  not  subject  to  objec- 
tion that  it  authorizes  taking  of  property  without  due  process,  as  con- 
stitutional guaranty  of  notice  and  hearing  governs  commission;  Missouri 
Pac.  Ry.  Co.  v.  Omaha,  197  Fed.  518,  117  C.  C.  A.  12,  ordinance  requir- 
ing railroad  to  construct  over  tracks  viaduct  of  sufficient  strength  and 
dimensions  to  carry  street  railway  without  requiring  latter  to  contribute 
to  cost  is  valid;  Town  of  St.  Helena  v.  San  Francisco  etc.  Ry.  Co.,  24 
Cal.  App.  78,  140  Pac.  604,  ordinance,  authorized  by  statute,  requiring 
special  paving  between  street  railway  tracks  is  not  impairment  of 
franchise;  Grand  Trunk  etc.  Ry.  Co.  v.  South  Bend,  174  Ind.  217,  89 
N.  E.  890, 'city  may  revoke  prior  ordinance  authorizing  railroad  to  lay 
two  tracks  in  street,  where  right  was  not  exercised  for  more  than  thirty- 
five  years  thereafter;  Grand  Trunk  etc.  R.  Co.  v.  South  Bend,  174  Ind. 
222,  91  N\  E.  809,  fact  that  railroad  acting  under  ordinance  laid  double 
track  along  portion  of  street,  and  used  same  for  thirty  years,  will  not 
prevent  city  from  prohibiting  laying^of  double  track  along  another 
portion  of  same  street;  Louisville  etc.  R.  Co.  v.  Hopkins  County,  153 
Ky.  722,  156  S.  W.  381,  in  absence  of  statutory  authority,  county  can- 
not require  railroad  at  its  own  expense  to  construct  bridge  over  track 
for  new  highway;  Sprigg  v.  Garrett  Park,  89  Md.  412,  43  Atl.  816, 
municipality  may  abate  maintenance  of  privy  vaults  by  summary  pro- 
ceedings, where  violative  of  police  regulation;  American  Tobacco  Co.  v. 
Missouri  Pac.  Ry.  Co.,  247  Mo.  466,  473,  157  S.  W.  628,  531,  ordinances, 
of  St.  Louis  requiring  railroad  to  depress  its  tracks  at  great  expense 
and  inconvenience  in  operating  switch-tracks  to  manufacturing  plants  by 
reason  of  grades,  were  void  as  unreasonable  and  oppressive;  State  ex  rel. 
Omaha  v.  Union  Pac.  R.  Co.,  94  Neb.  558, 143  N.  W.  919,  statute  author- 
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izing  Omaha  to  require  railways  to  construct  viaducts  over  tracks'  at 
street  crossings  is  valid  exercise  of  police  power;  State  ex  rel.  Farmers' 
Elevator  Co.  v.  Missouri  Pac.  Ry.  Co.,  81  Neb.  177, 115  N.  W.  758,  grant- 
ing  mandamus  to  compel  railroad  to  construct  side-track  to  grain 
elevator;  Stine  v.  Lewis,  33  Okl.  620,  127  Pac.  401,  upholding  Laws  of 
1909  authorizing  officers  to  dip  infected  cattle  upon  refusal  of  owner  and 
assess  expenses  to  owner ;  Caughman  v.  Columbia  etc.  R.  Co.,  82  S.  C.  423J 
64  S.  £.  242,  Code  of  1902  authorizing  commission  to  require  railroad 
to  enlarge  or  improve  stations,  or  change  mode  of  operating  road,  is 
hot  void  for  failure  to  require  notice  and  hearing  before  requiring 
changes,  as  commission  is  governed  by  constitutional  guaranty  for 
notice  and  hearing;  Tennessee  Fertilizer  Co.  v.  McFall,  128  Tenn.  665; 
163  S.  W.  809,  ten  days'  notice  provided  by  Revenue  Act  of  1907  for 
appeal  from  county  trustee's  back  tax  assessment  is  sufficient;  Spokane 
v.  Spokane  etc.  R.  Co.,  75  Wash.  659,,  135  Pac.  639,  city  may  institute 
proceedings  for  separation  of  street  grade  from  railroad  crossing  and  to 
compel  railroad  to  pay  just  proportion  of  cost;  City  of  Superior  v. 
Roeraer,  154  Wis.  359,  141  N.  W.  255,  holding  city  may  compel  railroad 
to  construct  viaduct  over  tracks  at  railroad's  expense,  and  vacating  order 
of  commission  compelling  city  to  pay  twenty  per  cent  of  cost. 

Distinguished  in  Grand  Trunk  Western  Ry.  Co.  v.  South  Bend,  227 
U.  S.  553,  44  L.  R.  A.  (N.  S.)  405,  57  h.  Ed.  639,  33  Sup.  Ct.  303,  ordi- 
nance of  1901  repealing  franchise  as  to  double  track,  authorized  by 
ordinance  of  1868  without  reservation  of  right  to  alter  or  repeal,  is 
impairment  of  contract,  where  right  has  been  exercised  as  to  part  of 
distance. 

Power  of  municipality  to  require  railroad  to  repair  highway  at 
overhead  or  underground  crossing.  Note,  18  L.  R.  A.  (N.  S.) 
916,  917. 

Power  to  compel  railroad  to  establish  or  maintain  overhead  or 
underground  crossing.    Note,  L.  R.  A.  1915E,  754,  758. 

Judicial  inquiry  into  wisdom  or  policy  of  statute,  or  motives 
prompting  its  enactment.    Note,  1  Ann.  Oas.  571. 

Municipal  ordinance  as  within  purview  of  clause  in  Federal  Con- 
stitution against  impairment  of  obligation  of  contracts.  Note, 
12  Ann.  Gas.  505. 

Impairment  of  ordinance  granting  privilege  as  impairment  of  con- 
tract obligation.    Note,  Ann.  Caa.  1915A,  903. 

Privilege  of  using  streets  as  contract  within  provision  against  im- 
pairing obligation.    Note,  50  L.  R.  A.  144. 

170  U.  S.  78-100,  42  L.  Ed.  955,  18  Sup.  Ot.  505,  MISSOURI  ▼.  MURPHY. 

Mandamus  lies  to  compel  performance  of  duty,  but  confers  no  new 
authority,  and  party  must  have  power  to  act. 
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Approved  in  French  v.  Jones,  191  Mass.  530,  78  N.  E.  121,  superin- 
tendent of  streets  cannot  arbitrarily  refuse  to  permit  removal  of  street- 
car tracks. 

Mandamus  to  aid  in  unlawful  acts.    Note,  1  Ann.  Gas.  204. 

8k  Louis  gas  company's  franchise,  granted  by  Missouri,  was  subject 
to  police  regulations  by  St.  Louis,  to  whom  the  power  to  regulate  was  dele- 
gated by  the  city. 

Approved  in  Home  Tel.  &  Tel.  Co.  v.  Los  Angeles,  155  Fed.  571, 
franchise  ordinance  regulating  rates  is  not  surrender  of  right  to  regu- 
late rates  for  full  period  of  franchise,  and  city  could  reduce  rates  below 
maximum  charge  so  fixed ;  Pittsburgh  etc.  Ry.  Co.  v.  Hood,  94  Fed.  624, 
36  C.  C.  A.  423,  that  police  provision  is  found  in  ordinance  containing 
contract  provisions  does  not  affect  former;  New  Albany  v.  New  Albany 
St.  Ry.  Co.,  172  Ind.  490,  87  N.  E.  1085,  overruling  demurrer  to  bill 
to  enjoin  use  of  T-rails  in  construction  of  street  railway  and  to  compel 
use  of  Johnson  or  girder  rails  as  required  by  ordinance  on  streets  re- 
paved  with  asphalt  or  brick;  Chesapeake  etc.  Tel.  Co.  v.  Balto,  90  Md. 
644,  45  Afl.  448,  holding  company  entitled  under  contract  with  city  to 
construct  wire  conduits  in  streets  under  direction  of  commissioner  which 
has  its  application  for  permit  refused  without  objection  to  its  specifi- 
cations may  enjoin  city  from  interfering  with  construction  of  conduits ; 
Ex  parte  Ah  Pah,  34  Nev.  288,  119  Pac.  772,  statute  of  1911  prohibit- 
ing  keeping  of  house  of  ill  fame  within  eight  hundred  yards  of  school- 
house  is  not  invalid  as  interfering  with  vested  rights  as  against  person 
conducting  place  in  accordance  with  city  ordinance  pursuant  to  previous 
legislative  authority. 

Distinguished  in  Walla  Walla  v.  Walla  Walla  Water  Co.,  172  U.  S. 
17,  43  L.  Ed.  848,  19  Sup.  Ct.  84,  aid  of  police  power  cannot  be  invoked 
to  abrogate  harmless  contract. 

Privilege  of  using  streets  as  contract  within  provision  against  im- 
pairing obligation.    Note,  50  L.  R.  A.  146. 

Judgment  refusing  to  mandamus  city  officer  to  do  unauthorized  act 
involves  no  Federal  question. 

Approved  in  Western  Union  Tel.  Co.  v.  Richmond,  224  U.  S.  168,  56 
L.  Ed.  715,  32  Sup.  Ct.  449,  ordinance  limiting  use  of  streets  for  con- 
duits to  fifteen  years  with  right  of  city  to  order  removal  after  lapse  of 
such  period  does  not  deprive  telegraph  company  of  right  to  occupy  post- 
roads  under  act  of  1866. 

Municipal  requirement  impairing  gas  company's  contract,  does  not 
relieve  it  for  offer  to  fulfill  legal  obligations. 

Approved  in  Southern  Pacific  Co.  v.  Portland,  227  U.  S.  573,  57  L.  Ed. 
651,  33  Sup.  Ct.  308,  ordinance  of  Portland  prohibiting  use  of  locomo- 
tives and  hauling  of  freight-cars  on  street  occupied  by  railroad  under 
franchise  is  not  impairment  of  contract  as  to  locomotives. 
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Right  under  general  authority  to  enter  on,  to  place  electric  con- 
duits under,  streets.    Note,  9LR.A  (N.  8.)  404. 

170  TJ.  8.  100-113,  42  L.  Ed.  964,  18  Sup.  Ct.  626,  BABBOW  8.  8.  OO.  ▼. 


Circuit  Court  may  entertain  suit  by  nonresident  of  district,  against  for- 
eign corporation  haying  business  agent  in  district  where  sued,  though  no 
State  law  authorizes  service  on  such. 

Approved  in  Connecticut  Mutual  Life  Ins.  Co.  v.  Spratley,  172  U.  S. 
618,  43  L.  Ed.  576,  19  Sup.  Ct.  314,  Taylor  v.  Illinois  Cent.  R.  R.,  89 
Fed.  122,  and  Christie  v.  Davis  Coal  etc.  Co.,  92  Fed.  4,  all  following 
rule;  Louisville  etc.  Ry.  Co.  v.  Louisville  Trust  Co.,  174  U.  S.  563,  43 
L.  Ed.  1087,  19  Sup.  Ct.  821,  Circuit  Court  in  Kentucky  has  jurisdic- 
tion of  suit  by  Indiana  corporation  against  citizens  of  Kentucky  and 
Illinois,  although  pending  suit  it  is  incorporated  in  Kentucky  and  Illinois 
also;  Ryder  v.  Bateman,  93  Fed.  21,  quaere,  is  an  alien  a  "resident" 
of  any  state;  Blake  v.  McClung,  172  U.  S.  255,  43  L.  Ed.  438,  19  Sup. 
Ct.  171,  generally;  dissenting  opinion  in  Bergner  etc.  Brew.  Co.  v. 
Dreyfus,  172  Mass.  163,  51  N.  E.  535,  majority  holding  foreign  corpo- 
ration, with  office  and  agent  in  State,  not  within  State  insolvency  law; 
Riverside  etc.  Cotton  Mills  v.  Menefee,  237  U.  S.  193,  59  L.  Ed.  912, 
35  Sup.  Ct.  579,  judgment  in  action  for  injuries  against  foreign  corpo- 
ration, not  doing  business  within  State,  in  which  service  of  summons 
was  upon  director  of  corporation  residing  in  State,  but  not  resident 
agent,  is  void;  David  Lupton's  Sons  Co.  v.  Automobile  Club,  225  U.  S. 
500,  Ann.  Oas.  1914A,  699,  56  L.  Ed.  1182,  32  Sup.  Ct.  711,  law  of  New 
York  disabling  foreign  corporation,  not  complying  with  its  provisions, 
from  suing  on  contract  in  State  court,  does  not  prevent  action  on  con- 
tract in  Federal  court;  Western  Union  Tel.  Co.  v.  Kansas,  216  U.  S. 
36,  64  L.  Ed.  370,  30  Sup.  Ct.  190,  statute  requiring  foreign  corpora- 
tion engaged  in  interstate  commerce  to  pay  charter  fee  of  given  per 
cent  of  all  its  capital  within  and  outside  State  is  void  as  burden  on 
interstate  business;  Commercial  Mut.  Accident  Co.  v.  Davis,  213  U.  S. 
255,  53  L.  Ed.  787,  29  Sup.  Ct.  445,  insurance  company  having  outstand- 
ing policies  in  State  upon  which  it  collects  premiums  is  doing  business 
within  State  and  is  liable  to  action,  and  service  upon  doctor  sent  to 
investigate  loss  is  sufficient  to  give  State  court  jurisdiction;  Pennsyl- 
vania etc.  Ins.  Co.  v.  Meyer,  197  U.  S.  413,  49  L.  Ed.  814,  25  Sup.  Ct. 
483,  foreign  insurance  company  does  business  within  State  when  it 
sends  agents  thither  to  adjust  losses;  Memphis  St.  Ry.  Co.  v.  Bobo, 
232  Fed.  710,  construing  statute  of  Tennessee  and  holding  nonresident 
administrator  of  person  killed  on  car  of  Tennessee  street  railway  may 
sue  in  Federal  court;  Smithson  v.  Roneo,  231  Fed.  351,  British  corpo- 
ration may  be  sued  in  Federal  court  in  district  where  it  can  be  validly 
served;  Bradshaw  v.  Bowden,  226  Fed.  327,  provision  of  Judicial  Code 
1911  that  civil  suit  shall  not  be  brought  in  District  Court  in  district 
other  than  that  of  which  he  is  inhabitant  does  not  apply  to  aliens,  and 
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suits  against  alien  may  be  removed  to  Federal  court  for  that  district; 
Johanson  v.  Alaska  Treadwell  Gold  Mining  Co.,  225  Fed.  271,  Minnesota 
corporation   operating  mines  in   Alaska,   having  purchasing  agent   in 
Seattle  where  purchases  must  be  approved  by  corporation,  was  not 
doing  business  within  State,  and  service  of  summons  on  such  a£ent 
does  not  give  court  jurisdiction;  United  States  v.  New  Tok  etc.  S.  S. 
Co.,  216  Fed.  68,  132  C.  C.  A.  305,  section  5  of  Tucker  Act  requiring 
suits  to  be  brought  in  district  where  plaintiff  resides,  if  applicable  to 
suits  by  nonresident  alien  or  citizens  residing  abroad,  is  not  jurisdic- 
tional, and  may  be  waived  by  general  appearance  of  officers  of  govern- 
ment; Compagnie  Generale  Transatlantique  v.  Rivers,  211  Fed.  298,  127 
C.  C.  A.  580,  allowing  recovery  by  passenger  for  assault  by  watchman 
on  French  vessel  on  high  seas  without  proof  that  French  law  allowed 
recovery  on  such  facts,  where  wrongful  entry  of  stateroom  was  made 
easy  by  carrier's  negligence;  H.  G.  Baker  &  Bro.  v.  Pinkham,  211  Fed. 
730,  suit  by  residents  of  New  York  against  two  aliens  and  citizen  of 
Georgia  is  removable;  Vestal  v.  Ducktown  Sulphur  etc.  Co.,  210  Fed. 
378,  suit  in  Federal  court  by  citizen  of  State  against  alien  corporation 
may  be  removed,  regardless  of  fact  that  neither  party  is  resident  of 
district;   Reich  v.   Tennessee   Copper  Co.,   209   Fed.   881,  resident  of 
eastern  district  of  Tennessee  suing  citizen  of  New  Jersey  may  sue  in 
district  of  his  residence,  and  is  not  required  to  sue  in  southern  division 
of  which  he  is  resident ;  Puget  Sound  Traction,  Light  etc.  Co.  v.  Lawrey, 
202  Fed.  264,  in  suit  to  enjoin  tortious  acts  of  conspiracy,  where  lia- 
bility of  defendants  is  joint  and  several,  dismissal  of  defendants  alleged 
to  be  inhabitants  of  Alaska  did  not  affect  court's  jurisdiction  over 
remainder;  Attleboro  Mfg.  Co.  v.  Frankfort  Marine  etc.  Ins.  Co.,  202 
Fed.  294,  action  in  courts  of  one  State  by  corporation  of  another  State 
against  alien  is  removable;  New  York  etc.  S.  S.  Co.  v.  United  States, 
202  Fed.  313,  Tucker  Act  requiring  suits  against  United  States  to  be 
brought  in  district  where  plaintiff  resides  is  not  jurisdictional,  and  objec- 
tion that  petition  was  not  filed  in  proper  district  was  waived  by  general 
appearance  of  attorney  general  without  raising  such  objection;  Ana- 
conda Copper  Min.  Co.  v.  Butte-Balaklava  Copper  Co.,  200  Fed.  811, 
Removal  Act  of  1911  is  not  available  to  citizens  of  territories;  Hall  v. 
Great  Northern  Ry.  Co.,  197  Fed.  490,  action  by  alien  residents*  against 
citizen  and  resident  of  another  State  is  not  removable  to  Federal  court 
over  plaintiff's  objection;  Smellie  v.  Southern  Pac.  Co.,  197  Fed.  645, 
alien  having  brought  suit  in  State  court  against  citizen  who  is  nonresi- 
dent of  State  and  Federal  district,  cannot  object  to  removal  of  cause 
to  Federal  court  of  that  district  on  ground  that  controversy  is  between 
alien  «nd  citizen;  Wind  River  Lumber  Co.  v.  Frankfort  Marine  Acci- 
dent etc.  Ins.  Co.,  196  Fed.  343,  116  C.  C.  A.  160,  suit  brought  in  court 
of  one.  State  by  corporation  of  another  State  against  alien  corporation 
is  removable  under  act  of  1887,  corrected  by  act  of  1888;   Chinn  v* 
Foster-Milburn  Co.,  195  Fed.  161,  where  foreign  corporation  sued   in 
State  court  moved,  to  quash  service  of  summons  on  ground  that  it  was 
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not  doing  business  in  State,  and  that  process  was  not  served  on  its 
agent,  and  submitted  affidavits  in  opposition  to  return  of  service,  deci- 
sion of  State  court  that  it  acquired  jurisdiction  is  conclusive  on  Federal' 
court;  Kentucky  Coal  Lands  Co.  v.  Mineral  Develop.  Co.,  191  Fed.  909, 
Federal  court  has  jurisdiction  of  action  in  ejectment  between  citizens  of 
different  States,  in  district  in  which  land  is  located  where  defendant  can 
be  served  within  district,  although  neither  party  is  resident  of  district; 
Michigan  Aluminum  Foundry  Co.  v.  Aluminum  Castings  Co.,  190  Fed. 
883,  suit  for  damages  under  Sherman  Anti-trust  Act  authorizing  suit 
to  be  brought  in  district  in  which  defendant  resides  or  is  found,  may 
be  maintained  in  district  of  plaintiff's  residence  against  corporation  of 
another  State  maintaining  agency  in  such  district  for  sale  of  products ; 
H.  J.  Decker  Jr.  &  Co.  v.  Southern  Ry.  Co.,  189  Fed.  227,  where  alien 
sues  foreign  corporation  in  State  court,  corporation  may  remove  action 
to  Federal  court;  Jarowski  v.  Hamburg- American  Packet  Co.,  182  Fed. 
322,  104  C.  C.  A.  548,  holding  alien  corporation  operating  Atlantic 
steamship  line  could  be  sued  for  injuries  to  passenger,  who  was  citizen 
of  New  Jersey,  in  Federal  Circuit  Court  sitting  in  New  York;  Ladew 
v.  Tennessee  Copper  Co.,  179  Fed.  253,  suit  by  citizen  of  one  State 
against  citizen  of  another  State  and  alien,  involving  requisite  jurisdic- 
tional amount,  is  within  jurisdiction  of  Federal  Circuit  Court;  St.  Louis 
etc.  R.  Co.  v.  Cross,  171  Fed.  487,  statute  of  Oklahoma,  providing  that 
foreign  corporation  filing  removal  petition  shall  forfeit  license  to  do 
business  within  State,  is  impairment  of  contract  right  of  railroad  doing 
business  in  territory  of  Oklahoma  and  Indian  Territory;  West  v.  Cin- 
cinnati etc.  Ry.  Co.,  170  Fed:  354,  in  suit  in  Georgia  against  Ohio  rail- 
road on  transitory  cause  of  action  arising  in  Kentucky,  service  on  com- 
mercial agent  soliciting  freight  and  passenger  business,  where  railroad 
had  no  tracks  in  Georgia,  and  was  transacting  no  other  business,  was 
insufficient  to  confer  jurisdiction  on  Federal  court ;  Carp  v.  Queen  Ins. 
Co.,  168  Fed.  783,  joint  action  by  citizen  of  Illinois  for  malicious  prose- 
cution against  nonresident  corporations,  some  of  which  were  aliens,  was 
not  removable  to  Federal  court  sitting  in  Missouri,  as  action  against 
defendants  who  were  citizens  of  other  States  than  Missouri  could  not 
originally  have  been  brought  in  such  court  without  their  consent;  Bar- 
low v.  Chicago  &  N.  W.  Ry.  Co.,  172  Fed.  515,  517,  and  Barlow  v.  Chi- 
cago etc.  Ry.  Co.,  164  Fed.  768,  769,  both  holding  action  by  nonresi- 
dent alien  in  State  court  against  citizen  of  another  State  is  removable, 
where  requisite  amount  is  involved;  Tierney  v.  Helvetia  Swiss  Fire  Ins. 
Co.,  163  Fed.  87,  Federal  court  has  no  jurisdiction  of  suit  against  alien 
corporation  where  service  was  not  made  in  district  in  which  such  corr 
poration  maintained  offices ;  Atlas  Engine  Works  v.  Parkinson,  161  Fed. 
229,  contract  made  in  Indiana  by  manufacturing  corporation  of  that 
State  with  agent  to  sell  its  products  in  Wisconsin,  goods  to  remain 
property  of  corporation  until  sold,  is  factorage  contract  relating  to 
interstate  commerce,  and  not  within  Wisconsin  statute  relating  to  for- 
eign corporations  doing  business  within  State;  Courtney  v.  Pradt,  160 
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Fed.  570,  87  C.  C.  A.  463,  nonresident  executor  is  not  suable  in  Ken- 
tucky for  testator's  debt;  Chicago  etc.  Ry.  Co.  v.  Ludwig,  156  Fed.  160, 
foreign  railroad  corporation  acquiring  valuable  railroad  property  in 
Arkansas  under  act  of  1889  acquired  contract  right  to  be  subjected  to 
same  liabilities  as  domestic  railroad,  and  such  right  is  impaired  by  act 
of  1907  subjecting  it  to  forfeiture  of  franchises  for  removal  of  action 
to  Federal  court;  Morrill  v.  American  Reserve  Bond  Co.,  151  Fed.  314, 
where  State  statute  required  corporation  to  deposit  securities  with 
State  treasurer,  and  authorizes  suit  by  creditors  upon  insolvency  of 
corporation,  in  suit  by  nonresident  creditor  Federal  court  may  take 
securities  into  its  own  hands ;  Lathrop-Shea  &  Henwood  Co.  v.  Interior 
Const,  etc.  Co.,  150  Fed.  670,  special  appearance  of  foreign  corporation 
to  set  aside  service  does  not  confer  jurisdiction;  Toledo  Computing* 
Scale  Co.  v.  Computing  Scale  Co.,  342  Fed.  922,  74  C.  C.  A.  89,  uphold- 
ing service  on  agent  paid  only  by  commissions  on  goods. sold;  Leman 
v.  Baltimore  etc.  R.  R.  Co.,  128  Fed.  192,  holding  where  plaintiff's  in- 
testate, a  citizen  of  Illinois,  was  killed  in  Pennsylvania  through  de- 
fendant's negligence,  action  for  his  death  being  transitory,  was  prop- 
erly brought  in  Illinois;  Louden  Mach.  Co.  v.  American  etc.  Iron  Co., 
127  Fed.  1010,  holding  plea  reciting  fraud  and  facts  showing  want  of 
jurisdiction  in  State  court,  and  at  same  time  filing  of  bond  and  removal 
petition,  are  not  waiver  of  foreign  corporation's  objection  to  State 
jurisdiction;  Smith  v.  Empire  State-Idaho  Min.  etc.  Co.,  127  Fed.  465, 
holding  service  of  process  on  secretary  of  foreign  corporation  maintain- 
ing principal  place  of  business  in  Washington,  as  authorized  by  2  Bal. 
Codes,  §  4875,  is  valid ;  Earle  v.  Chesapeake  etc.  Ry.  Co.,  127  Fed.  241, 
holding  foreign  railroad  owning  no  railroad  in  Pennsylvania,  and  hav- 
ing no  office  there,  though  some  of  directors  lived  there  and  its  cars 
hauled  through  State  by  other  roads  which  collected  freight,  and  which 
was  member  of  tariff  association  with  agency  in  such  State,  is  not  doing 
business  in  State  so  as  to  be  suable  there;  Central  Grain. etc.  Exchange 
v.  Board  of  Trade,  125  Fed.  467,  60  C.  C.  A.  299,  holding  return  to 
process  issued  for  foreign  corporation  as  defendant  in  Federal  court, 
showing  service  on  officer  of  corporation,  must  show  that  corporation 
is  doing  business  in  State;  Frawley  v.  Pennsylvania  Casualty  Co.;  124 
Fed.  262,  263,  holding  where  Pennsylvania  company  negotiated  four 
policies  in  Wisconsin  by  correspondence  and  premiums  were  paid  at 
home  office  and  one  renewal  premium  was  collected  by  local  bank,  com- 
pany did  not  do  business  in  State  so  as  to  be  subject  to  jurisdiction 
of  State  courts;  Eddy  v.  Casas,  118  Fed.  364,  holding  suit  by  citizen 
against  alien  residing  in  State  where  suit  brought  is  not  removable  by 
defendant  on  ground  of  alienage  under  Judiciary  Act  1887,  §  2,  cl.  2 ; 
Revans  v.  Southern  Missouri  etc.  R.  R.  Co.,  114  Fed.  983,  holding  where 
president  of  foreign  railroad  corporation  was  resident  in  State  and  had 
an  office  therein  in  which  he  performed  his  duties  as  such  president, 
service  in  action  against  corporation  arising  without  State  by  resident 
complainant  was  properly  made  on  such  president;  Eldred  v.  American 
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Palace  Car  Co.,  105  Fed.  456,  45  C.  C.  A.  1,  holding  Federal  court  in 
one  State  does  not  acquire  jurisdiction  over  defendant  which  is  corpo- 
ration of  another  State  which  does  not  carry  on  business  in  State  of 
suit,  nor  have  any  authorized  representative  therein,  by  service  of 
process  on  one  who  was  director  two  years  previously;  Doe  v.  Spring- 
field etc.  Mfg.  Co.,  104  Fed.  688,  44  C.  C.  A.  128,  holding  where  San 
Francisco  broker  at  own  request  was  furnished  with  prices  by  Illinois 
manufactory,  and  occasionally  sold  goods  to  be  delivered  on  board  cars 
at  factory  to  which  price  he  added  commission,  broker  is  not  agent 
of  corporation  under  Cal.  Code  Civ.  Proc,  §  411,  so  that  service  of 
motion  in  admiralty  gives  jurisdiction  of  corporation;  Eld  red  v.  Ameri- 
can Palace  Car  Co.,  103  Fed.  211,  holding  in  suit  by  nonresident  juris- 
diction of  defendant  corporation  not  resident  in  district  where  suit 
brought  was  not  acquired  by  service  on  resident  director,  it  not  being 
alleged  that  property  in  controversy  was  within  district;  Denver  etc. 
R.  R.  Co.  v.  Roller,  100  Fed.  744,  41  C.  C.  A.  22,  holding  under  Cal. 
Code  Civ.  Proc,  §§  395,  411,  foreign  railroad  which  does  business  in 
State  and  has  managing  agent  therein,  on  whom  service  may  legally 
be  made,  is  subject  to  be  sued  in  courts  of  State  for  tort  committed 
in  another  State;  McCord  Lumber  Co.  v.  Doyle,  97  Fed.  23,  24,  38 

C.  C.  A.  34,  holding  fact  that  foreign  corporation,  which  has  main- 
tained office  in  Minnesota  and  there  contracted  liability  before  suit 
brought  in  State  court  to  enforce  such  liability,  withdrew  local  office 
does  not  exempt  it  from  being  subjected  to  personal  judgment  on  ser- 
vice made  on  its  president  in  mode  prescribed  by  Minnesota  statute; 
Hoffman  v.  Washington-Virginia  Ry.  Co.,  44  App.  D.  C.  424,  upholding 

D.  C.  Code,  §  1537,  relating  to  service  of  process  on  foreign  corpora- 
tions doing  business  in  District  of  Columbia;  Reeves  v.  Southern  Ry. 
Co.,  121  Ga.  565,  67  L.  R.  A.  803,  49  S.  E.  676,  foreign  corporation  hav- 
ing agents  in  State  may  be  sued  in  State  courts;  Rooz  v.  Texas  etc. 
Ry.  Co.,  250  111.  380,  95  N.  E.  461,  foreign  corporation  having  no  prop- 
erty or  agent,  authorized  to  make  contract,  within  State,  was  not  sub- 
ject to  suit  in  Illinois  by  service  on  mere  soliciting  agent;  Edwards 
v.  Schillinger,  245  111.  238,  137  Am.  St.  Rep.  308,  33  L.x  R.  A.  (N.  S.) 
895,  91  N.  E.  1050,  trustee  in  bankruptcy  of  foreign  corporation  may 
sue  resident  stockholders  who  alone  were  solvent  to  set  aside  fraudu- 
lent dividend  by  which  unpaid  subscriptions  were  nominally  satisfied; 
Brown-Ketcham  Iron  Works  v.  George  B.  Swift  Co.,  53  Ind.  App.  645, 
646,  100  N.  E.  589,  under  statute  of  1908  requiring  foreign  corpora- 
tion doing  business  within  State  to  appoint  agent  to  receive  service  of 
process,  corporation  cannot  defeat  jurisdiction  obtained  by  such  ser- 
vice by  showing  withdrawal  of  agent's  authority  to  accept  process; 
Reynolds  v.  Enterprise  Transportation  etc.  Co.,  198  Mass.  592,  85  N.  E. 
112,  statute  providing  for  dissolution  of  attachment  upon  appointment 
of  receiver  by  court  of  commonwealth  does  not  apply  to  receivers  ap- 
pointed by  Federal  court;  Grocl  v.  United  Electric  Co.,  69  N.  J.  Eq. 
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419,  422,  60  Atl.  830,  831,  upholding  service  of  process  upon  agent 
designated  for  that  purpose,  though  corporation  did  no  business  in 
State;  Bagdon  v.  Philadelphia  etc.  Iron  Co.,  217  N.  Y.  438,  HI  N.  E. 
1077,  in  action  for  breach  of  contract  against  Pennsylvania  corpora- 
tion, service  of  summons  upon  agent  in  New  York  is  sufficient  to  give 
court  jurisdiction,  although  cause  of  action  does  not  relate  to  business 
transacted  in  New  York;  dissenting  opinion  in  Menefee  v.  Riverside 
etc.  Cotton  Mills,  161  N.  C.  169,  76  S.  E.  744,  majority  holding  in  action 
for  personal  injuries  against  foreign,  corporation  that  service  of  sum- 
mons on  director  residing  in  State  confers  jurisdiction,  although  cor- 
poration has  no  property  within  State  and  is  not  transacting  business 
therein;  dissenting  opinion  in  Calvert  v.  Southern  Ry.  Co.,  64  S.  C. 
155,  41  S.  E.  969,  majority  holding  foreign  corporation  complying  with 
statutory  provisions  as  to  foreign  corporations  becoming  domestic  may 
remove  suit  by  citizen  of  this  State. 

Distinguished  in  Buffalo  etc.  Brick  Co.  v.  American  etc.  Mach.  Co., 
141  Fed.  212,  denying  validity  to  service  on  corporate  president  casually 
within  State;  Goldman  v.  Furness,  Withy  &  Co.,  101  Fed.  468,  hold- 
ing where  admiralty  court  has  refused  to  'entertain  suit  between  for- 
eigners for  breach  of  contract  of  carriage  made  in  Canada,  which  is 
not  performable  here,  it  has  no  jurisdiction  of  suit  by  assignee  by  for- 
mer libelant  who  is  citizen  and  resident  of  district  where  suit  is 
brought;  Ashley  v.  Quintard,  90  Fed.  87,  shares  of  stock  in  corpora- 
tion of  one  State,  owned  by  resident  of  another,  cannot  be  gamisheed 
in  third  by  service  on  agent. 

Jurisdiction  of  foreign  corporations.  Note,  86  Am.  St.  Rep.  907, 
909,  918,  919,  921,  922. 

Validity  of  statute  providing  that  foreign  corporation  shall  not 
remove  action  brought  against  it  into  Federal  court.  Note,  6  Ann. 
Cas.  325. 

Suits  in  domestic  forum  by  nonresidents  against  foreign  corpora- 
tions.   Note,  2  Ann.  Cas.  212. 

Service  of  process  constituting  due  process  of  law.  Note,  50 
L.  R.  A.  590,  591,  592. 

Nonresident's  right  to  sue  foreign  corporation.  Note,  70  L.  R.  A. 
518,  525,  526,  547. 

For  jurisdictional  purposes,  corporation  is  citizen  of  State  creating  it. 
Approved  in  Blake  v.  McClung,  172  U.  S.  259,  43  L.  Ed.  439,  19  Sup. 
Ct.  173,  following  rule;  Baumgarten  v.  Alliance  Assur.  Co.,  153  Fed.  303, 
action  against  alien  corporation,  nonresident  of  California,  is  removable ; 
Yund  v.  Excelsior  Wrapper  Co.,  185  Mich.  147,  151  N.  W.  655,  under  act 
of  1911  foreign  corporation  authorized  to  do  business  within  State  is 
amenable  only  to  provisions  of  statute  relating  to  service  of  process  on 
domestic  corporations;  Showen  v.  J.  L.  Owens  Co.,  158  Mich.  331,  333, 
133  Am.  St.  Rep.  376,  122  N.  W.  644,  645,  under  laws  of  1897  regulating 
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attachment  service  on  resident  agent  of  foreign  corporation  conferred 
jurisdiction  over  corporation;  State  v.  Grimm,  239  Mo.  170,  143  S.  W. 
493,  action  by  nonresident  beneficiary  on  accident  policy  issued  by 
foreign  corporation  doing  business  within  State  and  another  State  to 
nonresident  of  latter  State  is  transitory,  and  Missouri  court  must  take 
jurisdiction ;  Young  v.  Niles  &  Scott  Co.,  122  Mo.  App.  403,  99  S.  W.  521, 
foreign  manufacturing  corporation  maintaining  sawmill  within  State, 
not  having  complied  with  statute  of  1899,  relating  to  foreign  corpora- 
tions, was  resident  of  county  in  State  within  section  4060,  providing 
appeal  from  judgment  by  resident  must  be  within  ten  days;  Ewald  v. 
Ortynsky,  77  N.  J.  Eq.  82,  75  Atl.  580,  where  want  of  service  was  im- 
properly presented  by  plea  to  jurisdiction,  court  may  strike  plea  and 
permit  defendant  to  restate  matter  in  abatement;  Patton  v.  Continental 
Casualty  Co.,  119  Tenn.  372,' 104  S.  W.  307,  nonresident  may  sue  foreign 
casualty  company  doing  business  in  State  on  policy  written  outside  of 
State,  though  accident  and  death  occurred  outside  State,  where  proper 
service  is.  had. 

Distinguished  in  Utah-Nevada  Co.  ▼.  De  Lamar,  133  Fed.  117,  66 
C.  C.  A.  179,  no  presumption  as  to  citizenship  of  corporate  president 
where  corporation  not  party ;  Pacific  Mut.  Life  Ins..  Co.  v.  Tompkins,  101 
Fed.  545,  41  €.  C.  A.  488,  holding  corporation  contracting  in  State  other 
than  that  of  its  creation  cannot  be  there  sued  by  nonresident  of  that 
State. 

Miscellaneous.  Cited  in  Security  etc.  Ins.  Co.  v.  Prewitt,  202  U.  S. 
255,  263,  50  L.  Ed.  1017,  1021,  26  Sup.  Ct.  619,  State  may  revoke  license 
of  foreign  corporation  for  removing  suit  to  Federal  court ;  Barber  Asphalt 
Pav.  Co.  v.  Morris,  132  Fed.  949,  67  L.  R.  A.  761,  66  C.  C.  A.  55,  holding 
city  charter  provision  restricting  to  State  courts  jurisdiction  of  claims 
against  city  did  not  oust  Federal  jurisdiction;  Barrow  S.  S.  Co.  v.  Kane, 
88  Fed.  198,  same  case  on  merits. 

170  T7.  S.  113-127,  42  I*.  Ed.  969,  18  Sup.  Ct.  544,  THE  JOHN  Q.  STEVENS. 

Lien  for  damage  by,   takes  precedence  of  prior  maritime  lien  for 
supplies  furnished. 

Approved  in  The  Kaiser  Wilhelm  II,  230  Fed.  720,  under  Statutes  3 
and  4  Victoria,  chapter  65,  section  6,  Court  of  Admiralty  of  United 
States  may  entertain  suit  in  rem  to  enforce  claim  for  necessaries  supplied 
to  foreign  ship  in  England,  even  though  English  statute  does  not  confer 
maritime  lien,  hut  merely  right  to  sue  ship;  The  Ulrica,  224  Fed.  141, 
repairer  in  possession  of  vessel  has  lien  for  repairs  which  continues  upon 
seizure  of  vessel  by  other  claimants,  and  where  lien  is  maritime  it  is 
entitled  to  priority  over  other  .liens ;  In  re  New  England-  Transp.  Co., 
220  Fed.  209,  where  tugs  and  barges  of  ship  owner  were  not  employed 
in  harbor  service,  but  in  interstate  commerce,  in  distributing  proceeds 
among  lien  claimants,  forty-day  rule  does  not  apply,  but  liens  may  be 
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given  precedence  in  accordance  with  yearly  rule;  The  Towanda,  215  Fed, 
233,  rule  that  maritime  liens  entitled  to  precedence  in  case  of  harbor  tugs, 
making  no  regular  voyages,  will  be  limited  to  those  arising  within  forty 
days,  does  not  apply  to  claim  for  wages;  The  Florida,  212  Fed.  336, 
where  in  proceedings  by  ship  owner  for  limitation  of  liability,  govern- 
ment filing  claim  for  damages  has  lien  on  fund  similar  to  that  of  other 
claimants  and  its  lien  is  not  entitled  to  priority ;  The  Evolution,  199  Fed. 
517,  holding  lien  for  wages  earned  prior  to  collision  by  crew  of  vessel  in 
fault  is  inferior  to  that  for  damages  caused  by  collision;  The  America, 
168  Fed.  425,  427,  428,  claims  against  vessel  for  damages  resulting  from 
collisions  occurring  on  different  dates  are  entitled  to  priority  in  inverse 
order  of  such  dates ;  The  Bulley,  138  Fed.  173,  holding  vessel  for  tortious 
act  of  crew  toward  another  vessel;  The  Major  Reybold,  111  Fed.  416, 
holding  municipality  liable  in  admiralty  for  collision  caused  by  negli- 
gence of  its  servants  in  charge  of  its  vessel ;  The  William  H.  Bailey,  103 
Fed.  800,  holding  exemplary  damages  are  not  recoverable  in  suit  in  rem 
against  vessel  for  maritime  tort. 

Distinguished  in  Workman  v.  Mayor  etc.  of  New  York,  179  U.  S.  573, 
586,  45  L.  Ed.  825,  330,  21  Sup.  Ct.  220,  225,  holding  city  liable  in  per- 
sonam under  admiralty  law  for  collision  caused  by  negligence  of  its  ser- 
vants in  charge  of  its  fireboat;  The  C.  J.  Saxe,  145  Fed.  750,  seamen's 
wages  take  priority  over  award  for  collision. 

Tow's  claim  against  tag  for  negligent  collision  takes  precedence  over 
prior  lien  for  supplies. 

Approved  in  The  W.  G.  Mason,  142  Fed.  918,  74  C.  C.  A.  83,  libel 
against  tug  for  negligence  sounds  in  tort;  The  Temple  Emery,  122  Fed. 
181,  holding  suit  in  rem  may  be  maintained  by  owner  of  tow  against 
tug  for  damages  caused  by  negligent  towage,  though  at  time  of  injury 
tow  was  under  charter  to  owner  of  tug;  The  Anaces,  93  Fed.  242,  34 
C.  C.  A.  558,  master  stevedore,  injured  through  negligent  handling  of 
winch  may  maintain  libel  in  rem;  The  Escanaba,  96  Fed.  252,  claim  for 
master's  conversion  precedes  prior  supply  lien. 

Distinguished  in  The  Glen  Island,  194  Fed.  744,  745,  746,  maritime 
liens  for  repairs  and  supplies  furnished  to  vessel  subsequent  to  attach- 
ment of  lien  for  tort,  as  for  negligent  towage,  are  entitled  to  preference 
over  such  lien. 

General  maritime  law  is  in  force  here,  as  administered  by  courts,  soul 
adopted  by  laws. 

Approved  in  Homer  Ramsdell  Transportation  Co.  v.  La  Compagnie 
Generale  Transatlantique,  182  U.  S.  413,  45  I*.  Ed.  1160,  21  Sup.  Ct.  834, 
holding  in  action  at  law  ship  owner  not  liable  for  injures  inflicted  exclu- 
sively by  negligence  of  compulsory  pilot ;  The  Elf rida,  172  U.  S.  203,  43 
L.  Ed.  419,  19  Sup.  Ct.  152,  maritime  usage  of  foreign  countries  is  not 
obligatory  on  American  admiralty  courts;  The  Cuzco,  225  Fed.  175,  steve- 
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dore  injured  while  helping  to  discharge  vessel  in  port  of  British  Colum- 
bia, whose  laws  give  no  lien  for  such  injury,  cannot  maintain  suit  in  rem 
against  vessel  in  admiralty  court  of  United  States;  Harrison  v.  Hughes, 
125  Fed.  869,  60  C.  C.  A.  442,  holding  vessel  liable  for  collision,  though 
caused  by  negligence  of  compulsory  pilot;  Graham  v.  Oregon  R.  &  Nav. 
Co.,  134  Fed.  464,  arguendo. 

What  contracts  will  support  maritime  lien.    Note,  70  L.  R.  A.  399. 

Miscellaneous.  Cited  in  Tucker  v.  Alexandroff,  183  U.  S.  438i  46 
L.  Ed.  271,  22  Sup.  Ct.  201,  holding  member  of  Russian  navy  sent  here 
to  man  cruiser  being  built  here  may,  on  desertion  prior  to  organization 
of  crew  and  before  launching  of  cruiser,  be  arrested  as  deserter;  The 
Paraiso,  226  Fed.  968,  where  owner  and  charterer  of  vessel  join  in  peti- 
tion for  limitation  of  liability  for  collision,  fact  that  charterer  was  owner 
pro  hac  vice  does  not  require  him  to  join  in  stipulation  for  more  than 
value  of  his  own  interest  in  vessel  as  charterer;  The  Britannia,  148  Fed. 
499,  tug  responsible  for  condition  of  hawsers;  Rebstock  v.  Gilchrist 
Transp.  Co.,  132  Fed.  176,  tug  presumed  to  know  situation  and  its  diffi- 
culties; The  Robert  Rickmers,  131  Fed.  642,  holding  vessel  for  damage 
from  improper  anchorage  selected  by  tug;  The  W.  G.  Mason,  131  Fed. 
636,  holding  tugs  for  failure  to  give  tow  seasonable  signal  to  start  her 
engines. 

170  T7.  S.  127-133,  42  L.  Ed.  975,  18  Sup.  Ot.  671,  LOUISVILLE  WATER  00. 
v.  KENTUCKY. 

Right  of  legislature  to  repeal  exemption  from  taxation  in  corporate 
charter.    Note,  13  Ann.  Caa.  683. 

170  U.  S.  133-160,  42  K  Ed.  977,  18  Sup.  Ot.  652,  AMERICAN  SURETY  00. 
V.  PAULT. 

Where  indemnity  bond  to  bank,  for  its  cashier,  is  fairly  susceptible  to 
two  constructions,  that  favoring  bank  is  preferred. 

Approved  in  American  Bonding  Co.  v.  Spokane  Bldg.  etc.  Co.,  130 
Fed.  742,  65  C.  C.  A.  121,  and  Champion  Ice  Mfg.  etc.  Co.  v.  American 
Bond  etc.  Co.,  115  Ky.  872, 103  Am.  St.  Rep.  356,  75  S.  W.  198,  and  Rem- 
ington v.  Fidelity  &  Deposit  Co.,  27  Wash.  436,  67  Pac.  991,  ail  reaffirm- 
ing rule;  Railway  Mail  Assn.  v.  Moseley,  211  Fed.  5,  127  C.  C.  A.  427, 
where  holder  of  policy  against  violent  death  from  external  causes  not 
result  of  insured's  vicious  conduct  shot  police  officer  and  fled  from 
arrest,  killing  by  officer  while  he  was  fleeing  was  justifiable  and  result 
of  insured's  own  vicious  conduct;  Order  of  United  Commercial  Travel- 
ers v.  McAdam,  125  Fed.  363,  61  C.  C.  A.  22,  construing  provisions  rela- 
tive to  assessments  and  forfeiture  of  benefits  in  fraternal  order;  Hurt 
v.  Employers'  Liability  Assurance- Corp.,  122  Fed.  831,  construing  acci- 
dent insurance  policy  with  reference  to  provision  as  to  notice;  Title 
Guaranty  etc.  Co.  v.  Bank  of  Fulton,  89  Ark.  479,  83  L.  R.  A.  (N.  S.) 


170  U.  S.  133-160      NOTES  ON  U.  S.  REPORTS.  1366 

676,  117  S.  W.  540,  where  fidelity  bond  did  not  stipulate  that  employee's 
signature  was  essential  to  its  validity!  his  failure  to  sign  did  not  render 
bond  unenforceable  by  beneficiary  against  surety;  Getchell  etc.  Lumber 
Co.  v.  Peterson,  124  Iowa,  615,  100  N.  W.  556,  holding  surety  company 
for  acts  and  knowledge  t>f  its  resident  agent;  Canton  Nat.  Bank  v.  Amer- 
ican Bonding  etc.  Co.,  Ill  Md.  52,  18  Ann.  Gas.  820,  73  AtL  688,  decla- 
ration in  action  on  bond  to  pay  losses  resulting  from  dishonest  acts  of 
cashier)  amounting  to  larceny  committed  during  term  and  discovered 
during  term  or  within  three  months  thereafter,  failing  to  charge  when 
discovery  was  made  was  fatally  defective;  Wertheimer-Swarts  Shoe  Co. 
v.  United  States  Casualty  Co.,  172  Mo.  150,  95  Am.  St.  Rep.  508,  72 
S.  W.  638,  construing  clause  in  insurance  policy  requiring  insured  in 
event  of  loss  to  immediately  protect  property  from  further  damage 
against  insurer;  Columbia  Paper  Stock  Co.  v.  Fidelity  &  Casualty  Co., 
104  Mo.  App.  168,  78  S.  W.  323,  holding  kidney  disease  from  handling 
infected  rags  in  course  of  duty  within  employer's  liability  policy  against 
bodily  injuries  accidentally  suffered;  Hurley  v.  Fidelity~&  Deposit  Co., 
95  Mo.  App.  93,  68  S.  W.  960,  holding  where  railroad  agreed  with  con- 
tractor to  keep  concrete  work  one  block  ahead  of  paving  and  its  bond 
required  contractor  to  notify  surety  in  writing  of  any  act  on  part  of  rail- 
road which  might  involve  loss  to  surety  immediately  on  obtaining  knowl- 
edge thereof,  notice  did  not  apply  to  deferred  payment  after  completion 
of  work;  Farmers'  etc.  Bank  v.  United  States  Fidelity  etc.  Co.,  28  S.  D. 
319,  36  L.  R.  A.  (N.  S.)  1152,  133  N.  W.  248,  construing  fidelity  policy 
insuring  bank  against  loss  by  assistant  cashier  to  cover  loss  by  fraud  of 
employee  acting  as  cashier  without  notice  to  insurer;  Sunderland  Roofing 
etc.  Co.  v.  United  States  Fidelity  etc.  Co.,  84  Neb.  796,  122  N.  W.  26, 
denying  recovery  on  fidelity  bond  issued  upon  faith  of  statements  in 
application  which  were  false;  Comey  v.  United  Surety  Co.,  217  N.  Y. 
277,  111  N.  E.  835,  holding  words  of  doubtful  meaning  in  surety  bond 
prescribing  limitation  of  action  thereon  must  be  construed  in  favor  of 
beneficiary;  Moore  v.  Aetna  Life  Ins.  Co.,  75  Or.  53,  L.  R.  A.  1915D,  264, 
146  Pac.  153,  construing  accident  policy  against  loss  of  hand  by  removal 
at  or  above  wrist  to  make  insurer  liable  for  loss  of  hand,  except  part 
apparently  worthless,  from  accidental  shooting;  Fenton  v.  Fidelity 
&  Casualty  Co.,  36  Or.  289,  56  Pac.  1098,  construing  employer's  liability 
policy;  dissenting  opinion  in  Atlas  Reduction  Co.  v.  New  Zealand  Ins. 
Co.,  138  Fed.  512,  9LR.A.  (N.  S.)  433,  71  C.  C.  A.  21,  majority  hold- 
ing chattel  mortgage  to  firm  to  whom  loss  payable  change  of  ownership 
in  violation  of  policy. 

Distinguished  in  Guarantee  Co.  of  North  America  v.  Mechanics'  Sav. 
Bank  etc.  Co.,  183  U.  S.  418,  419,  46  L.  Ed.  262,  22  Sup.  Ct.  131,  holding 
where  teller's  indemnity  bond  contained  provision  that  bank  would 
notify  surety  on  becoming  aware  of  teller  being  engaged  in  speculation 
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or  gambling,  it  is  duty  of  bank  to  give  such  notice,  though  while  con- 
fessing speculating  teller  asserts  he  has  ceased  to'  do  so. 

Fidelity  insurance.    Note,  100  Am.  St.  Rep.  776,  778,  782,  789. 

Liability  of  surety  company  as  distinguished  from  liability  of  indi- 
vidual surety.    Note,  Ann.  Cas.  1912B,  1087. 

Character  of,  and  rules  governing,  contracts  by  fidelity  and  guaranty 
companies.    Note,  33  L.  R.  A.  (N.  S.)  514. 

Ambiguity  must  be  Interpreted  most  strongly  against,  party  preparing 
document. 

Approved  in  American  Surety  Co.  v.  Pauly,  170  U.  S.  162,  42  L.  Ed. 
989, 18  Sup.  Ct.  563,  following  rule;  Topeka  v.  Federal  Union  Surety  Co., 
213  Fed.  962,  130  C.  C.  A.  364,  contracts  of  corporate  surety,  -receiving 
premiums  based  on  amount  of  risk,  are  construed  most  strongly  against 
surety;  Fidelity  &  Deposit  Co.  v.  Courtney,  103  Fed.  604,  607,  43  C.  C.  A. 
331,  determining  sufficiency  of  notice  to  surety  company  of  defalcation 
of  bank  president  where  receiver  had  been  appointed  for  bank;  Amer- 
ican Bonding  Co.  v.  Morrow,  80  Ark.  54,  117  Am.  St.  Rep.  72,  96  S.  W. 
615,  in  action  on  indemnity  bond  expressly  providing  that  upon  renewal 
liability  shall  not  be  cumulative,  liability  is  limited  to  amount  specified 
in  bond;  United  States  v.  Bayly,  39  App.  D.  C.  114,  41  L.  R.  A.  (N.  S.) 
422,  surety  company  on  bond  for  faithful  performance  of  contract  with 
municipality  for  specified  period  for  collection  of  ashes  is  not  liable  for 
default  under  renewal  contract  in  which  surety  did  not  concur;  Barclay 
v.  London  Guarantee  etc.  Co.,  46  Colo.  562, 105  Pac.  866,  construing  acci- 
dent insurance  policy  requiring  immediate  notice  in  writing  to  insurer 
of  accident  and  holding  notice  by  telephone  two  months  after  accident 
was  insufficient;  John  Church  Co.  v.  Aetna  Indemnity  Co.,  13  Ga.  App. 
832,  80  S.  E.  1095,  construing  contract  of  indemnity  and  holding  renewal 
receipts  continued  liability  on  original  bond  but  did  not  add  new  and 
distinct  liability  year  by  year  for  shortage  of  employee,  and  allowing 
recovery  of  amount  of  original  bond;  United  States  Fidelity  etc.  Co.  v. 
First  Nat.  Bank,  233  HI.  481,  84  N.  E.  673,  construing  bond  of  fidelity 
company  guaranteeing  bank  against  loss  resulting  from  infidelity  of  em- 
ployee, and  holding  bank  could  recover  face  value  of  original  bond; 
Van  Buren  County  v.  American  Surety  Co.,  137  Iowa,  495,  126  Am.  St. 
Rep.  290,  115  N.  W.  27,  construing  surety  bond  given  by  bridge  con- 
tractor to  county  and  holding  notice  given  of  substitution  of  lighter 
materials  in  bridge  given  promptly  upon  discovery  of  fraud  was  suffi- 
cient ;  Doyle  v.  New  Jersey  Fidelity  etc.  Ins.  Co.,  168  Ky.  792, 182  S.  W. 
945,  construing  accident  policy  and  affirming  directed  verdict  for  defend- 
ant, where  insured's  disability  was  not  immediate  and  continuous  up 
to  time  of  his  death;  National  Life  etc.  Ins.  Co.  v.  O'Brien's  Ex.,  155 
Ky.  502,  159  S.  W.  1136,  construing  accident  policy  and  holding  insured 
was  wholly  and  continuously  disabled  from  performing  work  during 
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whole  period  for  which  recovery  was  sought;  Ballard  County  Bank's 
Assignees  v.  United  States  Fidelity  etc.  Co.,  150  Ky.  240,  Ann.  Gas. 
19140,  1208,  150  S.  W.  3,  construing  bank  cashier's  guaranty  bond  and 
holding  provision  limiting  guarantor's  liability  to  losses  occurring  and 
discovered  within  specified  time  did  not  contravene  public  policy ;  George 
A.  Hormel  &  Co.  v.  American  Bonding  Co.,  112  Minn.  293,  33LR.A. 
(N.  S.)  513,  128  N.  W.  14,  construing  guaranty  insurance  bond  to  indem- 
nify against  loss  on  building  contract,  and  holding  surety  was  released 
for  failure  to  give  notice  of  default  of  principal  within  reasonable  time ; 
Lakeside  Land  Co.  v.  Empire  State  Surety  Co.,  105  Minn.  217, 117  N.  W. 
432,  holding  failure  to  give  notice  of  delay  in  construction  within  re- 
quired time  did  not  relieve  surety  on  building  contract  from  damages 
arising  from  labor  and  materialmen's  liens,  no  claim  being  made. for 
damages  for  such  delay;  Lyons  v.  National  Surety  Co.,  243  Mo.  623,  147 
S.  W.  783,  bond  obligating  surety  to  make  good  loss  sustained  by  dis- 
honesty of  bank  cashier  during  term  of  bond  running  to  November  14, 
1903,  limiting  discovery  to  six  months  thereafter,  did  not  impose  liability 
for  losses  not  discovered  until  1906;  Farmers'  Bank  v.  Ogden,  192  Mo. 
App.  249,  250,  182  S.  W.  503,  504,  whether  act  of  president  of  bank  in 
indorsing  cashier's  name  to  note  without  authority  indicated  he  was  un- 
worthy of  confidence  within  bond,  requiring  notice  to  surety  on  penalty 
of  surety's  discharge,  was  for  jury;  Krey  Packing  Co.  v.  United  States 
Fidelity  etc.  Co.,  189  Mo.  App.  599,  175  S.  W.  323,  denying  recovery  on 
fidelity  bond  for  shortage  of  employee,  where  employer  made  false  state- 
ments in  application;  Rochester  Mining  Co.  v.  Maryland  Casualty  Co., 
143  Mo.  App.  562,  128.  S.  W.  206,  where  indemnity  insurance  company, 
defending  in  action  by  employee  for  injuries,  failed  to  file  appeal  bond 
and  employer  was  compelled  to  pay  judgment,  insurer  waived  right  to 
have  employer  wait  till  determination  of  appeal  before  suing  on  indem- 
nity bond;  Long  Bros.  Grocery  Co.  v.  United  States  Fidelity  etc.  Co., 
130  Mo.  App.  429,  110  S.  W.  31,  though  fidelity  bond  may  be  void  for 
failure  to  disclose  that  employee  was  working  on  commission  basis,  re- 
newal disclosing  such  fact  is  binding;  Roark  v.  City  Trust  etc.  Co.,  130 
Mo.  App.  407,  110  S.  W.  2,  holding  contract  of  indemnity  against  loss 
by  dishonesty  of  employee  was  binding  from  date  of  approval  of  appli- 
cation and  covers  loss  after  that  time  and  before  issuance  of  policy; 
East  Carolina  Ry.  Co.  v.  Maryland  Casualty  Co.,  145  N.  C.  117,  58  S.  E. 
907,  construing  employer's  liability  bond  and  holding  indemnity  com- 
pany was  not  liable,  where  wages  of  employee  causing  injury  were  not 
included  in  schedule;  Southern  Surety  Co.  v.  Tyler  &  Simpson  Co.,  30 
Okl.  121,  120  Pac.  938,  construing  contract  of  fidelity  insurance  and 
holding  burden  of  proof  of  defense  of  breach  of  warranty  is  on  insurer ; 
Farmers'  State  Bank  v.  Equitable  etc.  Guaranty  Co.,  35  S.  D.  388,  152 
N.  W.  513,  contract  of  indemnity  company  guaranteeing  fidelity  of  em- 
ployees is  within  Code  of  Civil  Procedure,  section  99,  as  to  venue  of 
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action:,  pn  insurance  policies;  Doherty  v.  Empire  State  Surety  Co.,  1 
Tcnn.  Civ.  227,  agreement  between  owner  and  building  contractor  to  dis- 
pense with  services  of  supervising  architect  provided  for  in  contract  and 
to  modify  methods  of  payment/  releases  surety  not  assenting  to  modi- 
fications ;  Town  of  Cameron  v.  Hicks,  65  W.  Va.  493,  17  Ann.  Cas.  926, 
64  S.  E.  835,  allowing  recovery  by  town  in  action  against  administrator 
of  surety  on  bond  of  commissioner;  Whinfield  v.  Massachusetts  Bond- 
ing &  Ins.  Co.,  162  Wis.  6,  7, 154  N.  W.  634,  construing  fidelity  bond  and 
holding  answers  in  application  were  representations  only,  not  warranties, 
and  allowing  recovery  where  misrepresentations  did  not  increase  risk; 
First  Nat.- Bank  v.  United  States  Fidelity  etc.  Co.,  150  Wis.  608,  137 
N.  W.  744,  construing  indemnity  bond  as  insurance  contract  as  guaranty 
of  payment  and  not  mere  guaranty  of  collection  after  employer  has  ex- 
hausted remedies  against  those  primarily  liable ;  Forest  County  v.  Dawley, 
149  Wis.  327,  136  N.  W.  336,  construing  indemnity  bond  and  allowing 
recovery  by  county  for  sums  of  money  unlawfully  paid  to  county  judge 
for  alleged  services  to  county;  United  American  Fire  Ins.  Co.  v.  Amer- 
ican Bonding  Co.,  146  Mo.  582,  40  L.  R.  A,  (N.  S.)  661,  131  N.  W.  997, 
construing  provisions  of  fidelity  bond  requiring  notice  and  supervision 
of  acts  of  employee  as  conditions  subsequent,  breach  of  which  surety  was 
bound  to  plead  and  prove,  and  allowing  recovery  on  bond;  dissenting 
opinion  in  Ward  v.  Foley,  141  Fed.  368,  72  C.  C.  A.  140,  majority  hold- 
ing contract  for  sale  of  half  interest  in  tract  at  so  much  per  acre  to  mean 
so  much  for  each  acre  in  tract;  dissenting  opinion  in  McMaster  v.  New 
York  Life  Ins.  Co.,  99  Fed.  878,  40  C.  C.  A.  119,  majority  holding  pro- 
vision in  life  policy  or  in  application  which  forms  part  of  contract  that 
premiums  shall  be  paid  annually  is  not  inconsistent  with  further  pro- 
vision fixing  date  of  payment  of  second  premium  on  date  less  than  one 
year  hence,  so  as  to  authorize  extension  of  policy  beyond  date  for  matur- 
ity of  second  premium ;  dissenting  opinion  in  MacDonald  v.  Aetna  Indem- 
nity Co.,  88  Conn.  589,  92  Atl.  160,  majority  affirming  order  authorizing 
receivers  of  indemnity  company  to  compromise  claims  against  reinsur- 
ance company. 

Indemnity  bond  of  bank  cashier  continuing  until  dismissal  or  retirement 
does  not  terminate  by  bank's  failure  and  receivership. 

Approved  in  American  Bonding  &  Trust  Co.  v.  Baltimore  &  O.  S.  W. 
R.  R.  Co.,  124  Fed.  881,  60  C.  C.  A.  52,  holding  bond  given  by  contractor 
to  railroad  receiver  for  faithful  performance  of  work  is  assignable; 
Mayor  of  Brunswick  v.  Harvey,  114  Ga.  739,  40  Atl.  757,  holding  where 
city  treasurer's  bond  limited  surety's  liability  to  losses  during  continu- 
ance of  bond,  and  discovered  within  six  months  from  death,  dismissal  or 
retirement  of  treasurer,  surety  not  liable  on  original  bond  for  loss  more 
than  six  months  after  its  expiration,  though  discovered  within  six 
months  from  dismissal. 
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Validity  and  construction  of  provision  in  indemnity  or  fidelity  insur- 
ance contract  limiting  liability  of  insurer  to  losses  within  certain 
period.    Note,  Ann.  Gas.  19140,  1211. 


Bank  president's  false  statement  of  cashier's  honesty,  to  enable  latter 
to  get  bond,  is  no  part  of  duty,  and  does  not  bind  bank. 

Approved  in  Aetna  Indemnity  Co.  v.  City  of  Haverhill,  142  Fed.  126, 
73  C.  C.  A.  342,  holding  surety  company  on  bond  of  city  treasurer,  pre- 
mium being  paid  by  city;  United  States  Fidelity  etc.  Co.  v.  Muir,  115 
Fed.  266,  267,  268,  53  C.  C.  A.  56,  holding  where  bank  cashier  accom- 
panied application  for  bond  with  statement  as  to  past  conduct  and  con- 
dition of  account  signed  by  bank 's  president  in  good  faith,  though  it  was 
incorrect,  bank  not  bound  by  such  statement  in  action  on  bond;  Per- 
petual Building  &  Loan  Assn.  v.  United  States  Fidelity  etc.  Co.,  118 
Iowa,  733,  92  N.  W.  687,  holding  where  certificate  of  president  of  loan 
association  to  surety  company,  stating  that  accounts  of  employee  were 
correct,  was  made  to  best  of  his  knowledge  and  belief,  fact  that  at  time 
auditing  committee  knew  of  error  in  accounts  does  not  relieve  surety; 
Taylor  v.  Commercial  Bank,  174  N.  Y.  185,  95  Am.  St  Rep.  564,  66  N.  E. 
727,  holding  bank  not  bound  by  representations  of  cashier  as  to  solvency 
of  customer. 

Distinguished  in  Fidelity  &  Deposit  Co.  v.  Courtney,  186  U.  S.  350, 
46  L.  Ed.  1197,  22  Sup.  Ct.  837,  holding  in  action  on  bank  president 's 
bond  cashier's  certificate  made  in  answer  to  quaere  by  surety  as  to  con- 
duct of  president  is  admissible;  Guarantee  Co.  of  North  America  v. 
Mechanics'  Sav.  Bank  etc.  Co'.,  183  U.  S.  423,  46  L.  Ed.  263,  22  Sup.  Ct 
132,  holding  where  bank  president  knew  that  surety  regarded  specula- 
tion as  unfavorable  to  employee's  habits  and  he  is  informed  that  em- 
ployee is  speculating,  representation  by  president  that  he  does  not  know 
or  has  heard  anything  unfavorable  to  employee's  habits  is  misrepre- 
sentation; Issaquah  Coal  Co.  v.  United  States  Fidelity  etc.  Co.,  126  Fed. 
92,  61  C.  C.  A.  145,  holding  where  corporation  directors  authorized  assist- 
ant treasurer  to  procure  bonds  at  corporation's  expense  and  at  its  ex- 
piration renewal  was  made  on  auditor's  statement  that  accounts  had 
been  examined  monthly  and  found  correct,  which  was  untrue,  if  fact  of 
its  execution  was  known  to  manager  it  bound  company;  Warren  Deposit 
Bank  v.  Fidelity  &  Deposit  Co.,  116  Ky.  50,  74  S.  W.  1114,  bank  held  by 
president's  statements  to  surety  company  as  to  duties  and  accounts  of 
cashier;  Brillion  Lumber  Co.  v.  Barnard,  131  Wis.  295,  111  N.  W.  487, 
arguendo. 

Effect  of  false  representation  of  insurance  or  validity  of  policy  of 
fidelity  or  guaranty  insurance.    Note,  8  Ann.  Cas.  610. 

Beneficiary's  right  to  repudiate  authority  of  person  making  repre- 
sentations in  reliance  on  which  fidelity  bond  was  issued.  Note, 
7  L.  R.  A.  (N.  S.)  550. 
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Imputation  of  knowledge  of  personally  interested  officers  to  bank. 
Note,  29  L.  R.  A.  (N.  8.)  559. 

Presumption  principal  is  informed  of  facts  known  to  agent,  fails  where 
latter  acting  in  fraud  of  former. 

Approved  in  Central  Coal  etc.  Co.  v.  George  S.  Good  &  Co.,  120  Fed. 
798,  57  C.  C.  A.  161,  reamrming  rule;  Mutual  Life  Ins.  Co.  v.  Hilton- 
Green,  241  U.  S.  623,  60  L.  Ed.  1211,  36  Sup.  Ct.  676,  person  permitting 
application  containing  material  misrepresentations  to  be  presented  by 
subordinate  agents  to  officers  of  life  insurance  company  under  circum- 
stances negativing  probability  of  actual  facts  being  revealed  can  claim 
nothing  under  policies;  Fidelity  &  Deposit  Co.  v.  Courtney,  186  U.  S. 
362,  46  L.  Ed.  1202,  22  Sup.  Ct.  841,  upholding  refusal  in  action  by 
national  bank  receiver  upon  indemnity  bond  to  instruct  that  notice  of 
default  was  not  given  as  soon  as  reasonably  practicable,  affirming  103 
Fed.  606,  609,  upholding  reasonableness  of  notice  by  national  bank  re- 
ceiver to  surety  company  of  defalcation  of  president;  Benner  v.  Blu- 
mauer-Frank  Drug  Co.,  198  Fed.  365,  where  president  of  wholesale  drug 
company  purchased  capital  stock  of  bankrupt  company,  which  was 
debtor  of  wholesale  company,  and  after  year  resigned  as  president  and 
bankrupt  paid  indebtedness,  some  payments  within  four  months  of  bank- 
ruptcy, company  was  not  chargeable  with  knowledge  of  president ;  Alex- 
ander Eccles  &  Co.  v.  Louisville  etc.  R.  Co.,  198  Fed.  901,  agent's  knowl- 
edge of  custom  to  issue  bills  of  lading  in  advance  of  receipt  of  goods 
will  not  charge  company  with  notice  of  such  custom  where  agent  is  party 
to  issuance  of  fraudulent  bill  of  lading;  Commonwealth  S.  S.  Co.  v. 
American  Shipbuilding  Co.,  197  Fed.  812,  where  promoters  of  corpora- 
tion for  operation  of  vessel  receive  secret  profits  from  shipbuilding  com- 
pany, of  which  other  stockholders  have  no  knowledge,  fraud  authorizes 
corporation  to  rescind  contract  with  shipbuilding  company  paying  com- 
missions with  full  knowledge  of  situation;  Hilliard  v.  Lyons,  180  Fed. 
688,  103  C.  C.  A.  651,  bank  is  not  chargeable  with  notice  of  cashier's 
fraud  in  inducing  defendant  to  make  note  to  bank  for-  discount  by  it, 
proceeds  to  be  invested  by  cashier  for  defendant's  benefit;  Lilly  v. 
Hamilton  Bank,  178  Fed.  57,  58,  29  L.  R.  A.  (N.  S.)  558,  102  C.  C.  A.  1, 
where  payees  of  note  fraudulently  acquired  offered  it.  to  bank  of  which 
they  were  directors  and  members  of  discount  committee,  but  took  no 
part  in  determination  of  committee  to  purchase,  payee's  knowledge  of 
fraud  was  not  imputable  to  bank;  Mulrooney  v.  Royal  Ins.  Co.,  163  Fed. 
836,  90  C.  C.  A.  317,  agent  of  insurance  company  who  issued  policy  on 
stock  of  goods  and  afterward  took  chattel  mortgage  on  stock  in  favor 
of  bank  of  which  he  was  cashier  and  part  owner  could  not,  as  such  agent, 
consent  to  mortgage  on  behalf  of  company;  Goerz  v.  Barstow,  148  Fed. 
575,  78  C.  C.  A.  248,  one  buying  realty  not  bound  by  knowledge  of  attor- 
ney employed  to  pass  on  title  and  draw  deeds ;  American  Bonding  Co. 
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v.  Spokane  Bldg.  etc.  Co.,  130  Fed.  741,  65  C.  C.  A.  121,  Jtnowledge  of 
corporate  secretary's  indebtedness  cannot  be  imputed  to  corporation 
unless  known  to  board  of  trustees;  Teiser  v.  United  States  etc.  Paper 
Co.,  107  Fed.  345,  52  L.  R.  A.  724,  46  C.  C.  A.  567,  holding  where  pro- 
moters purchase  option  on  property  and  form  corporation,  electing  them- 
selves directors,  and  on  purchase  of  property  stockholders  are  unaware 
of  actual  price  paid,  on  learning  of  actual  price  they  could  cancel  stock 
issued  to  promoters ;  Sherman  v.  Harbin,  125  Iowa,  185,  187,  100  N.  W. 
633,  refusing  to  exonerate  surety  because  of  failure  to  communicate 
cashier's  prior  innocent  misappropriation  of  society's  funds;  Butler  v. 
Montgomery  Grain  Co.,  85  Mo.  App.  56,  holding  where  agent  during 
time  he  is  purchasing  corporation  stock  for  his  principal  has  independ- 
ent transactions  with  corporation  in  which  he  acts  for  himself  and 
against  his  principal's  interest,  his  knowledge  of  such  transaction  is  not 
attributable  to  principal;  Brookhouse  v.  Union  Publishing  Co.,  73  N.  H. 
374,  111  Am.  St.  Rep.  629,  2  L.  R.  A.  (N.  S.)  993,  62  Atl.  222,  corpora- 
tion not  liable  for  trust  funds  deposited  by  its  treasurer  in  corporate 
bank  account;  Lockhart  v.  Washington  Gold  etc.  Min.  Co.,  16  N.  M.  234, 
117  Pac.  836,  in  action  to  have  defendants  declared  trustees  ex  malefieio 
of  mining  claim,  where  fraud  of  agent  was  for  benefit  of  principals, 
latter  were  chargeable  with  constructive  knowledge  of  scope  and  object 
of  conspiracy  in  locating  claims;  Aetna  Indemnity  Co.  v.  Schroeder,  12 
N.  D.  116,  95  N.  W.  438,  knowledge  not  imputed  when  agent  nominal,  or 
acting  only  in  ministerial  matters  or  interest  adverse;  Kendrick-Roan 
Grain  etc.  Co.  v.  Weaver,  128  Tenn.  628,  163  S.  W.  819,  surety  company 
executing  fidelity  bond-  insuring  bank  against  issuance  of  fraudulent 
warehouse  receipts  by  alleged  superintendent  is  not  relieved  from  liabil- 
ity by  fact  that  warehouse  company  misrepresented  employee's  position 
as  superintendent  when  he  was  in  fact  mere  bookkeeper;  Hadden  v. 
Dooley,  92  Fed.  279,  34  C.  C.  A.  338,  cashier  of  bank,  also  director  of 
corporation,  in  making  false  statements  of  latter 's  finances,  is  not  agent 
of  bank ;  Pine  Mountain  Iron  etc.  Co.  v.  Bailey,  94  Fed.  261,  36  C.  C.  A. 
229,  where  agent  negotiating  sale  of  mortgage  for  trust  company  became 
owner  pending  negotiations ;  City  Elec.  St.  Ry.  Co.  v.  First  Nat.  Bank, 
65  Ark.  546,  47  S.  W.  856,  bank  is  not  liable  to  company  for  proceeds  of 
company's  note,  payable  to  one  who  was  president  of  bank  and  officer 
of  company;  Wells,  Fargo  &  Cos.  Express  v.  Walker,  9  N.  M.  466,  54 
Pac.  878,  law  will  not  infer  that  agent  perpetrating  fraud  on  corporation 
will  communicate  facts  thereto. 

Distinguished  in  Danvers  Sav.  Bank  v.  National  Surety  Co.,  166  Fed. 
676,  92  C.  C.  A.  423,  reversing  judgment  in  action  on  surety  bond  for 
error  in  instructions  as  to  effect  of  settlement  between  employer  and 
widow  of  employee  after  small  part  of  defalcation  had  been  discovered 
under  mutual  mistake  that  all  had  been  discovered;  United  States  v. 
Clark,  164  Fed.  79,  agent,  having  authority  to  issue  free  passes,  indicted 
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• 
with  others  for  conspiracy  to  issue  interstate  free  passes  in  violation  of 

Hepburn  Act  of  1906,  cannot  defend  on  ground  that  principal  had  no 
knowledge  of  fact;  Willoughby  v.  Fidelity  &  Deposit  Co.,  16  Okl.  557, 
561,  85  Pac.  717,  718,  refusing  to  hold  indemnity  company  where  false 
statements  constituted  part  of  contract;  Pacific  Nat.  Bank  v.  Aetna 
Indemnity  Co.,  33  Wash.  436,  74  Pac.  593,  where  agent  acted  without 
fraud  within  scope  of  his  authority;  Shideler  v.  Fisher,  13  Colo.  App. 
114,  57  Pac.  867,  if  attorneys  representing  creditor  in  procuring  mort- 
gage know  mortgagor  to  be  insolvent,  it  is  void,  although  creditor  had 
no  knowledge. 

Notice  of  cashier's  default,  sent  to  surety  when  discovered,  is  timely, 
though  detailed  statement  a  month  later. 

Approved  in  John  B.  Stevens  &  Co.  v.  Frankfort  Marine  etc.  Ins.  Co., 
207  Fed.  761,  47  L.  R.  A.  (N.  S.)  1214, 125  C.  C.  A.  295,  employer's  lia- 
bility policy  required  notice  of  action  to  be  given  immediately  implies 
reasonable  notice,  and  did  not  require  notice  before  assured  had  knowl- 
edge of  accident  by  which  employee  was  injured;  National  Surety  Co. 
v.  Western  Pac.  Ry.  Co.,  200  Fed.  682,  119  C.  C.  A.  91,  in  action  on 
indemnity  policy  against  loss  through  treasurer's  dishonesty  or  negli- 
gence, notice  of  claim  under  policy  given  twenty  days  after  bank  in 
which  treasurer  deposited  funds  closed  its  doors,  was  sufficient;  Aetna 
Indemnity  Co.  v.  J.  R.  Crowe  Coal  &  Min.  Co.,  154  Fed.  549,  83  C.  C.  A. 
431,  in  action  on  employer's  liability  bond,  evidence  sustains  finding  that 
employer  gave  immediate  notice  of  employee's  default  after  acquiring 
knowledge  that  default  amounted  to  embezzlement  or  larceny  for  which 
bond  alone  gave  indemnity;  American  Bonding  Co.  v.  Ballard  Co.  Banks' 
Assignee,  165  Ky.  73,  176  S.  W.  372,  in  action  on  bond  insuring  fidelity 
of  bank  cashier  giving  bank  six  months  to  make  claim  and  file  itemized 
proof  of  loss,  petition  cannot  be  amended  after  six  months  so  as  to 
authorize  recovery  for  additional  items  not  discovered  in  time  to  be  in- 
cluded in  proof  of  loss;  Gamble-Robinson  Co.  v.  Massachusetts  Bonding 
etc.  Co.,  113  Minn.  41,  129  N.  W.  132,  holding  in  action  against  bonding 
company  for  shortage  of  employee  that  notice  was  not  given  within  rea- 
sonable time. 

Distinguished  in  United  States  v.  Fidelity  &  Deposit  Co.,  224  Fed. 
869, 140  C.  C.  A.  288,  holding  in  action  by  United  States  on  bond  of  offi- 
cial in  Cuba  that  violation  of  requirement  for  notice  invalidated  bond; 
dissenting  opinion  in  National  Surety  Co.  v.  Western  Pac.  Ry.  Co.,  200 
Fed.  696,  697,  119  C.  C.  A.  91,  majority  holding  in  action  on  indemnity 
bond  against  loss  through  treasurer's  dishonesty  or  negligence,  notice  of 
claim  under  policy  given  twenty  days  after  bank  in  which  treasurer  de- 
posited funds  closed  its  doors  was  sufficient ;  dissenting  opinion  in  Aetna 
Indemnity  Co.  v.  J.  R.  Crowe  Coal  ft  Min.  Co.,  154  Fed.  575,  576,  83 
C.  C.  A.  431,  majority  holding  notice  given  immediately  upon  discovery 
by  employer  that  default  of  employee  amounted  to  embezzlement  or  lar- 
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ceny  was  sufficient  in  action  on  bond  indemnifying  only  ag&mst -embezzle- 
ment or  larceny. 

Use  of  books  of  account  as  evidence  on  issues  between  other  parties. 
■  Note,  53  L.  R.  A.  521. 

What  constitutes  insurance.    Note,  47  L,  R.  A.  (N.  S.)  295. 

170  TJ.  S.  160-182,  42  I*.  Ed.  987,  18  Sup.  Ot.  563,  AMEBICAN  BUBSTT  CO. 
V.  PAULT. 

Indemnity  policy  requiring  prompt  notice  of  act  involving  loss,  does  not 
cover  suspicion  of  such  act,  but  only  some  specific  act. 

Distinguished  in  dissenting  opinion  in  Aetna  Indemnify' Co.  v.  J.  R. 
Crowe  Coal  ft  Min.  Co.,  154  Fed.  576,  83  C.  C.  A.  431,  majority  holding, 
in  action  on  employer's  liability  bond  against  dishonesty  of  employee 
amounting  to  embezzlement  or  larceny,  notice  given  immediately  upon 
learning  that  default  amounted  to  embezzlement  was  sufficient. 


Whether  notice  of  loss  by  bank  president's  act  given  wit&Ut  month,  la 
timely,  is  for  jury. 

Approved  in  Perpetual  Building  &  Loan  Assn.  v.  United  States  Fidel- 
ity etc.  Co.,  US  Iowa,  737,  738,  92  N.  W.  688,  reaffirming  rule. 

Ambiguity  as  to  probative  effect  statement  of  loss  under  policy  is  con- 
strued against  surety. 

Approved  iii  Philadelphia  Casualty  Co.  v.  Fechheimer,  220  Fed.  418, 
136  C.  C.  A.  25,  holding  insurer  liable  on  credit  insurance  bond  where 
notice  of  loss  incorrectly  stated  that  debtor  had  been  adjudged  bank- 
rupt, whereas  in  fact  he  had  been  closed  on  execution;  City  of  Topeka 
v.  Federal  Union  Surety  Co.,  213  Fed.  962, 130  C/C.  A.  364,  contracts  of 
corporate  surety,  receiving  premiums  based  on  amount  ot  risk,  are  con- 
strued most  strongly  against  surety;  Ballard  County  Bank's  Assignee  ▼. 
United  States  Fidelity  etc.  Co.,  150  Ky.  240,  Ann.  Cjeta;.  I0I4C;  1208,  150 
S.  W.  3,  construing  bank  cashier's  guaranty  bond  and 'Holding  provision 
limiting  guarantor's  liability  to  losses  occurring  and  discovered  within 
specified  time  was' not  against  public  policy. 

Validity  of  contract  making  certain  state  of  facts  : prima  facie  or 
conclusive  evidence.    Note,  Ann.  Cas.  1916B,  691v 

170  T7.  8.  182-189,  42  L.  Ed.  998,  18  Sup.  Ot.  550,  KZPLEY  v,  ILI^INOIS. 

Supreme  Court  will  not  review  State  decision,  unlfss  federal  right) 
specially  set  up  or  claimed.  •    . . .    *,... 

Approved  in  Cox  v.  Texas,  202  U.  S.  450,  50  L..E&  XIQ^U  #?>Snp.  CL 
671,  Jones  v.  Vane,  200  U.  S.  614,  50  L.  Ed.  621,  26  ^p.  Gt.!755,:Haxkins 
y.  City  of  AshyiJUe,  180  U»  S.  635,  45  U  Ed.  709/2lisig>..$.^,  Ross 
v.  King,  172  U.  S.  641,  43  L.  Ed.  1180,  19  Sup,  Ct  &79,,  and: jb^wey  v. 
Des  Moines,  173  U.,S.  198,  43  L.  Ed.  666,  19  Sup.  C\,  38JLfla,ll  reaffirming 
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rale;  Citizens'  Sav.  Bank  v.  Owensboro,  173  U.  S.  644,  43  I*  EdL  843, 19 
Sup.  Ct.  533,  attempt  to  first  raise  Federal  question,  after  decision  by 
highest  State  court,  is  too.  late. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  B.  A. 
35,  37. 

What  record  must  show  as  to  presentation  and  decision  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal  Supreme 
Court.'   Note,  63  L.  R.  A.  476. 

170   T7.  &  1&-4Z05,  42  !■.  Bd.  1002,  18  Sup.  Ot.  673,  HAWKER  ▼.  KBW 


New  York  law  prohibiting  physicians  eonvieted  of  felony  from  prac- 
tice is  not  ex  post  facto,  hat  within  State  police  power. 

Approved  in  Collins  v.  Texas,  223  U.  S.  298,  56  L.  EcL  446,  32  Sup. 
Ct.  286,  upholding  Texas  statute  of  1907  establishing  board  of  medical 
examiners  and  conditions  under  which  persons  will  be  licensed  to  prac- 
tice osteopathy;  Smith  v.  Texas,  233  U;  S.  636,  Ann.  Cas,  1915D,  420, 
L.  R.  A.  1715D,  677,  58  I*  Ed.  1132,  34  Sup.  Ct.  681,  statute  of  Texas 
of  1909  prohibiting  person  from  acting  as  conductor  on  railroad  train 
without  having  worked  as  brakeman  or  conductor  on  freight  train  for 
two  years  prior  is  invalid;  Reetz  v.  Michigan,  188  U.  S.  506,  510,  47 
L.  Ed.  565,  567,  23  Sup.  Ct.  391,  upholding  Michigan  act  of  1899,  creating 
board  of  registration  in  medicine;  Tucker  v.  Williamson,  229  Fed.  207, 
212,  under  regulation  of  Treasury  Department  relating  to  Harrison  Nar- 
cotic Act,  licensed  physician  who  does  not  see  most  of  his  patients  but 
bases  prescriptions  on  written  statements  sent  through  mails  may  not 
dispense  narcotics;  Red  C.  Oil  Mfg.  Co.  v.  Board  of  Agriculture,  172 
Fed.  701,  act  of  North  Carolina  of  1909  providing  for  inspection  and 
testing  of  illuminating  oils  and  imposing  tax  of  one-half  cent  per  gallon 
to  defray  expenses  of  inspection  is  within  police  power  of  State;  Smith 
v.  People,  51  Colo*  274,  36  L.  R.  A.  (N.^.)  158,  117  Pac.  613,  affirming 
conviction  of  divine  healer  practicing  medicine  without  license  as  re- 
quired by  statute  of  1908;  Dwiggins  Wire  Fence  Co.  v.  Patterson,  166 
Ky.  282,  179.  S^  W.  226,  upholding  Bulk  Sales  Act  of  1915  preventing 
fraudulent  sales  by  merchant  of  his  stock  other  than  in  ordinary  course 
of  trade }  Locke  v.  Ionia  Circuit  Judge,  184  Mich.  541,  151  N.  W.  625, 
granting  mandamus,  to  compel  judge  to  set  aside  order  quashing  infor- 
mation against  drugless  healer  practicing  without  license  as  required 
bv  act  of  1899 ;  Spurgeon  v.  Rhodes,  167  Ind.  11,  78  N.  E.  231,  uphold^ 
ing  statute  authorizing  board  of  medical  examiners  to  revoke  license 
of  physician  guilty  of  felony  or  gross  immorality;  Commonwealth  v. 
Para,  196  Mass.  329,  13  Ann.  Cas,  569,  17  L.  R.  A.  (N.  8.)  94,  82  N.  E. 
32,  affirming  oon virion  of  trained  nurse  practicing  obstetrics  and  using 
printed  prescriptions  for  alleviating  suffering  without  license,;  State  v. 
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Purl,  228  Mo.  25,  128  S.  W.  202,  upholding  revocation  of  license  of 
dentist  for  false  advertisements  as  to  cost  of  set  of  teeth  or  earing 
pyorrhea;  State  v.  Rosenkrans,  30  R.  I.  398,  19  Ann.  Gas.  824,  75  Atl. 
500,  upholding  statute  making  it  misdemeanor  to  practice  dentistry  with- 
out certificate ;  Kirk  v.  State,  126  Tenn.  15,  Aim.  Gas.  1913D,  1239,  150 
S.  W.  85,  upholding  act  of  1901  prohibiting  itinerant  physician  or  vender 
from  selling  and  applying  drugs  or  nostrums,  dr  advertising  his  wares; 

State  v.  Howell,  85  Wash.  297,  Ann.  Gas.  1916A,  1231,  147  Pac.  1161, 

» 

upholding  statute  requiring  licensing  of  motor-propelled  vehicle  trans- 
porting passengers  for  hire  along  street  or  highway. 

Constitutionality  of  statute  requiring  physicians  and  dentists  to 
take  out  licenses  as  impairing  vested  rights  of  previous  practition- 
ers.   Note,  6  Ann.  Gas.  1006. 

Power  to  revoke  physician's  license.    Note,  1LR.  A.  (N.  8.)  811. 

License  for  profession  or  occupation  as  creating  vested  right.  Note, 
8LR.A.  (N.  S.)  1273. 

State  may  require  good  character  of  practitioners,  and  prescribe  rea- 
sonable tests  thereof. 

Approved  in  Meffert  v.  Packer,  195  U.  S.  625,  49  L.  Ed.  350,  25  Sup. 
Ct.  790,  following  rule;  Aiton  v.  Board  of  Medical  Examiners,  13  Ariz. 
357,  L.  R.  A.  1915A,  691,  114  Pac.  962,  affirming  revocation  of  license 
to  practice  medicine  for  unprofessional  conduct  in  fraudulently  adver- 
tising cures;  State  Medical  Board  v.  McCrary,  95  Ark.  515,  Ann.  Ca& 
1912A,  631,  130  S.  W.  546,  upholding  act  of  1909  authorizing  state  board 
of  medical  examiners  to  revoke  license  to  practice  medicine  for  adver- 
tising special  ability  to  treat  or  cure  chronic  or  incurable  diseases; 
Thompson  v.  Van  Lear,  77  Ark.  513,  92  S.  W.  774,  upholding  law  for- 
bidding physicians  to  solicit  patients  through  paid  agents;  Klafter  v. 
State  Board  of  Examiners,  259  111.  18,  Ann.  Gas.  1914B,  1221,  46  L.  R.  A. 
(N.  S.)  532,  102  N.  E.  194,  affirming  revocation  of  license  of  architect 
upon  charge  of  "gross  incompetency  or  recklessness  in  construction  of 
buildings";  Meffert  v.  Medicaf  Board,^66  Kan.  715,  72  Pac.  249,  uphold- 
ing Laws  1901,  c.  254,  creating  boarsV  of  medical  registration  and  exam- 
ination and  regulating  practice  of  medicine;  State  v.  Chapman,  69 
N.  J.  L.  466,  55  Atl.  95,  upholding  law  regulating  practice  of  dentistry ; 
State  Medical  Examining  Board  v.  Stewart,  46  Wash.  84,  123  Am.  St. 
Sep.  915,  13  Ann.  Gas.  653,  11  L.  R.  A.  (N.  S.)  557,  89  Pac.  477,  affirm- 
ing revocation  of  license  of  physician  convicted  of  offense  involving 
moral  turpitude ;  State  v.  Webster,  150  Ind.  621,  41  L.  R.  A.  218,  50  N.  E. 
755,  upholding  act  revoking  former  licenses  and  requiring  physicians  to 
procure  new  ones. 

170  TJT.  8.  205-210,  42  I*.  Ed.  1009,  18  Sup.  Ct.  592,  KTBWAN  v.  HTFRPHT. 

Circuit  Court  of  Appeals    interlocutory  orders  are  not  appealable  to 
Supreme  Court 
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Approved  in  International  Trust  Co.  v.  Weeks,  193  U.  S.  667,  48  L.  Ed. 
839,  24  Sup.  Ct.  863,  following  rule;  Kingman  v.  Western  Mfg.  Co.,  170 
TJ.  S.  677,  42  L.  Ed.  1198,  18  Sup.  Ct.  787,  judgment  is  not  final  pending 
motion  for  new  trial. 

Circuit  Court's  interlocutory  order,  affirmed  by  Circuit  Court  of  Appeals, 
is  not  appealable  to  Supreme  Court. 

Approved  in  Mitchell  Store  Bldg.  Co.  v.  Carroll,  232  U.  S.  382,  58 
L.  Ed.  662,  34  Sup.  Ct.  410,  judgment  of  Circuit  Court  of  Appeals 
affirming  interlocutory  decree  of  District  Court  granting  temporary  in- 
junction is  not  proper  case  for  appeal  to  this  court;  Heike  v.  United 
States,  217  U.  S.  429,  54  L.  Ed.  824,  30  Sup.  Ct.  539,  judgment  over- 
ruling special  plea  of  immunity  under  statutory  provisions  with  leave 
to  plead  over  is  not  final  judgment  to  which  writ  of  error  will  lis  from 
Supreme  Court;  Ward  Baking  Co.  v.  Weber  Bros.,  230  Fed.  152,  under 
Judicial  Code  of  1911,  authorizing  appeal  from  interlocutory  decree 
granting  or  refusing  injunction,  complainant  in  infringement  suit  may 
appeal  from  interlocutory  decree  dismissing  hill  as  to  certain  claims 
for  invalidity  or  noninfringement,  but  defendant  may  have  other  parts 
of  decree  reviewed  only  by  cross-appeal. 

170  U.  8.  210-213,  42  I*  Ed.  1011,  18  Sup.  Ct.  602,  HUMES  v.  UNITED 
STATES. 

Omission  of  instructions,  not  requested  by  defendant,  is  not  reversible 
error. 

Approved  in  Sprinkle  v.  United  States,  141  Fed.  820,  73  C.  C.  A.  285, 
Glenny  v.  Territory,  15  Okl.  232,  79  Pac.  754,  and  Chicago  Live  Stock 
Commission  Co.  v.  Fix,  15  Okl.  43,  78  Pac.  318,  all  reaffirming  rule; 
Young  v.  Corrigan,  210  Fed.  443,  127  C.  C.  A.  174,  failure  to  charge 
that  certain  evidence  could  be  considered  only  in  mitigation  of  dam- 
ages is  not  error  where  no  such  instruction  was  requested;  Ripper  v. 
United  States,  179  Fed.  498,  103  C.  C.  A.  478,  in  prosecution  for  viola- 
tion of  Oleomargarine  Act,  accused  cannot  object  to  failure  of  court 
to  charge  that  jury  must  find  neglect  to  destroy  stamps  was  willful  in 
order  to  convict,  where  no  such  instruction  was  requested;  Steel  Rail 
Supply  Co.  v.  Baltimore  etc.  Ry.  Co.,  130  Fed.  435,  64  C.  C.  A.  635, 
exception  to  charge  that  only  certain  question  involved  will  not  sup- 
port objection  to  failure  to  give  instruction  not  requested;  Frizzell  v. 
Omaha  St.  Ry.  Co.,  124  Fed.  180,  59  C.  C.  A.  382,  applying  rule  in 
action  by  street-car  passenger  for  injuries  sustained  by  failure  of  opera- 
tives to  give  her  time  to  alight;  Perry  v.  Cobb,  4  Ind.  Ter.  726,  76 
S.  W.  292,  in  action  for  damages  caused  by  defendant's  cattle  break- 
ing through  fence,  refusal  to  give  requested  instruction  as  to  duty  of| 
fencing  was  not  error  where  court  gave  more  favorable  instruction. 

xvn-*7 
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Appellate  court  will  disregard  objection  that  verdict  against  weight  of 
evidence,  if  supported  by  any. 

Approved  in  Dimmick  v.  United  States,  136  Fed.  262,  70  C.  C.  A.  141r 
reaffirming  rule;  Myers  v.  Pittsburgh  Coal  Co.,  233  U.  S.  193,  195,  5S 
L.  Ed.  911,  912,  34  Sup.  Ct.  559,  holding,  in  action  for  death  of  em- 
ployee found  in  dying  condition  on  track  in  mine  beneath  overhead 
wire,  that  evidence  supported  verdict  of  death  by  negligence  of  master; 
Herencia  v.  Guzman,  219  U.  S.  45,  56  L.  Ed.  82,  31  Sup.  Ct.  135, 
objections  that  verdict  in  action  for  personal  injuries  was  against  evi- 
dence and  damages  were  excessive  cannot  be  considered  by  Federal 
Supreme  Court  on  error,  where  evidence  is  sufficient  to  take  case  to 
jury;  Hays  v.  United  States,  231  Fed.  108,  in  prosecution  for  violation 
of  White  Slave  Act  of  1910,  where  there  is  substantial  evidence  to 
establish  elements  of  offense  charged,  accused  is  not  entitled  to  directed 
verdict  on  theory  that  evidence  is  insufficient  to  establish  guilt  beyond 
reasonable  doubt ;  Tapack  v.  United  States,  220  Fed.  448,  137  C.  C.  A. 
39,  verdict  in  prosecution  for  conspiracy  to  conceal  goods  of  bankrupt 
is  not  reviewable  where  there  was  evidence  to  sustain  it  that  was  proper 
to  go  to  jury;  Hedderly  v.  United  States,  193  Fed.  571,  114  C.  C.  A. 
227,  applying  rule  in  prosecution  for  conspiracy  to  defraud  govern- 
ment ;  Kellogg  v.  United  States,  103  Fed^  201,  43  C.  C.  A.  179,  apply- 
ing rule  where  question  of  defendant's  insanity  set  up. 

Miscellaneous.  Cited  in  Society  Anonyme  Des  Sucreries  De  St.  Jean 
v.  United  States,  226  U.  S.  600,  57  L.  Ed.  375,  33  Sup.  Ct.  113,  affirm- 
ing judgment  on  authority  of  principal  case. 

170  U.  S.  213-225,  42  L.  Ed.  1012,  18  Sup.  Ot.  583,  WILLIAMS  V.  MISSISS- 


Bemoval  cannot  be  had  for  improper  administration  of  State  law,  only 
for  Invalidity. 

Approved  in  New  Jersey  v.  Corrigan,  139  Fed.  761,  reaffirming  rule; 
Kentucky  v.  Powers,  139  Fed.  454,  upholding  removal  law. 

Removal  is  not  remedy  for  denial  of  Federal  right  by  judicial  action 
during  trial,  hut  appeal  and  writ  of  error. 

Approved  in  Carter  v.  Texas,  177  U.  S.  447,  44  L.  Ed.  841,  20  Sup. 
Ct.  689,  holding  where  defendant  has  had  no  opportunity  to  challenge 
grand  jury  which  found  indictment  against  him,  objection  to  grand 
jury  because,  under  State  law,  negroes  are  solely  by  reason  of  race 
excluded  from  grand  jury  may  be  taken  either  by  plea  in  abatement 
or  motion  to  quash  before  pleading  in  bar;  State  v.  Brownfield,  60 
S.  C.  514,  39  S.  E.  4,  holding  motion  to  quash  indictment  against  negro 
because  negroes  excluded  from  grand  jury  because  of  race  must  be 
sustained  by  distinct  evidence;  Whitney  v.  State,  42  Tex.  Cr.  285,  59 
S.  W.  896,  quashing  indictment  where  negroes  intentionally  excluded 
from  grand  jury;  Smith  v.  State,  42  Tex.  Cr.  221,  58  S.  W.  98,  quash- 
ing indictment  against  negro  where  it  was  shown  that  great  prejudice 
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existed  against  negroes  in  county,  and  that  judge  selected  only  whites 
as  jury  commissioners  who  selected  only  whites  as  grand  jurors  and 
had  excluded  negroes  from  petit  juries  whilst  there  were  many  qualified 
and  competent  negroes ;  Carter  v.  State,  39  Tex.  Crim.  App.  355,  48 
S.  W.  510,  objection  to  indictment  because,  in  organization  of  grand 
jury,  negroes  were  discriminated  against,  may  be  presented  by  special 
plea. 

Constitution  of  Mississippi,  prescribing  educational  test  of  electors,  is 
not  denial  of  equal  protection  of  law. 

Approved  in  St.  Louis  Southwestern  By.  Co.  v.  Arkansas,  235  U.  S. 
363,  59  L.  Ed.  271,  35  Sup.  Ct.  99,  upholding  annual  Franchise  Tax 
Act  of  Arkansas  of  1911,  imposing  tax  measured  by  value  of  prop- 
erty within  State  and  used  in  intrastate  business  and  excluding  imposi- 
tion upon  or  interference  with  interstate  commerce;  Grainger  v.  Doug- 
las Park  Jockey  Club,  148  Fed.  521,  8  Ann.  Cas.  997,  78  C.  C.  A.  199, 
upholding  law  prohibiting  running  races  not  licensed  by .  State  racing 
commission;  Cofield  v.  Farrell,  38  Okl.  622,  134  Pac.  413,  upholding 
provision  of  Oklahoma  Constitution  denying  right  of  suffrage  to  per- 
sons unable  to  read  and  write  section  of  Constitution,  but  exempting 
person  from  such  requirement  who  was  resident  of  foreign  nation  or 
lineal  descendant  of  person  entitled  to  vote  on  January  1,  1866;  At- 
water  v.  Hassett,  27  Okl.  308,  318,  321,  111  Pac.  809,  813,  814,  uphold- 
ing act  for  carrying  into  effect  provisions  relating  to  initiative  and 
referendum,  and  prescribing  method  of  procedure  for  voting  on  amend- 
ments to  Constitution  and  other  propositions;  Kentucky  v.  Powers,  139 
Fed.  481,  arguendo. 

Distinguished  in  United  States  v.  Lackey,  99  Fed.  967,  upholding 
Rev.  Stats.,  §  5507,  providing  for  punishment  of  anyone  hindering  or 
intimidating  another  from  exercising  right  of  suffrage  to  whom  such 
right  is  guaranteed  by  fifteenth  amendment  by  means  of  bribery  or 
threats. 

Jurors  not  being  shown  to  be  improperly  chosen,  though  from  electors 
possibly  so  chosen,  Supreme  Court  will  affirm. 

Approved  in  Montgomery  v.  State,  55  Fla.  104,  45  South.  881,  hold- 
ing person  has  not  right  to  jury  composed  in  whole  or  part  of  particu- 
lar race,  but  is  entitled  to  jury  selected  and  summoned  without  illegal 
discrimination;  Montgomery  v.  State,  53  Fla.  121,  42  South.  896,  negro 
charged  with  crime  cannot  require  sheriff  to  select  colored  men  to  serve 
as  jurors  to  try  him  upon  criminal  charge;  McCline  v.  State,  64  Tex. 
Cr.  28,  141  S.  W.  982,  under  Code  of  Criminal  Procedure  of  1895, 
authorizing  challenge  before  grand  jury  is  impaneled,  motion  to  quash 
indictment  of  negro  for  exclusion  of  negroes  from  grand  jury  came  too 
late  where  negro  was  in  custody  when  grand  jury  was  impaneled. 

Miscellaneous.  Cited  in  Hillegass  v.  United  States,  183  Fed.  201, 
105  C.  C.  A.  631,  in  prosecution  for  aiding  and  abetting  officer  of 
national  bank  in  misapplication  of  funds,  following  general  rule  that 
refusal  of  motion  to  quash  indictment  cannot  be  assigned  as  error. 
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170  U.  8.  226-243,  42  L.  Ed.  1017,  18  Sup.  Ct.  603,  GALVESTON  ETC.  BY. 
CO.  v.  TEXAS. 

Removal  may  be  denied  by  State  court  where  plaintiff's  complaint  does 
not  show  Federal  question. 

Approved  in  Mitchell  Engineering  etc.  Co.  v.  Worthington,  140  Fed. 
950,  and  Adams  v.  Yazoo  etc.  R.  R.  Co.,  77  Miss.  315,  28  South.  956, 
hoth  following  rule;  Louisville  etc.  R.  R.  Co.  v.  Mottley,  211  U.  S.  154, 
53  L.  Ed.  128,  29  Sup.  Ct.  42,  Federal  Circuit  Court  has  no  jurisdic- 
tion, in  absence  of  diversity  of  citizenship,  of  suit  against  railroad  to 
enforce  contract  for  annual  pass,  because  refusal,  as  stated  in  bill,  is 
based  on  anti-pass  provisions  of  Hepburn  Act  of  1906;  Houston  & 
Texas  Cent.  R.  R.  Co.  v.  Texas,  177  U.  S.  78,  44  L.  Ed.  680,  20  Sup.  Ct. 
549,  holding  where  defense  has  been  interposed,  reply  to  which  brings 
out  matters  of  Federal  nature,  those  matters  thus  brought  out  by  plain- 
tiff do  not  form  part  of  his  cause  of  action  within  removal  statutes; 
State  v.  Three  Sisters  Irr.  Co.,  158  Fed.  348,  action  by  State  of  Oregon 
to  annul  contract  for  reclamation  of  desert  lands,  depending  on  acts 
of  Congress  1894,  1896,  1901  for  its  validity,  because  of  defendant's 
failure  to  comply  with  conditions,  is  removable  to  Federal  court;  South 
Carolina  v.  Virginia-Carolina  Chemical  Co.,  117  Fed.  729,  holding  action 
by  State  to  subject  foreign  corporation  to  penalties  imposed  by  State 
statute  not  removable  where  neither  complaint  nor  statute  make  refer- 
ence to  Federal  Constitution  or  laws ;  Shellenbarger  v.  Fewel,  34  OkL 
85,  124  Pac.  620,  suit  for  possession  of  lands  is  not  removable  because 
it  involves  construction  of  Creek  law  of  descent;  International  etc.  Ry. 
Co.  v.  Elder,  44  Tex.  Civ.  607,  99  S.  W.  857,  allegation  in  petition  of 
switchman  against  railroad  for  injury  from  defective  couplers  imply- 
ing reliance  on  act  of  Congress  requiring  automatic  couplers  does  not 
show  removable  case  without  allegation  that  railroad  is  engaged  in  in- 
terstate commerce;  Helena  Power  Transmission  Co.  v.  Spratt,  146  Fed. 
312,  arguendo. 

Distinguished  in  Scott  v.  Choctaw  etc.  R.  R.  Co.,  112  Fed.  181,  hold- 
ing fact  that  corporation  is  organized  under  act  of  Congress  may  be 
shown  in  petition  for  removal. 

Railroad's  charter  power  to  consolidate  with  others  may  he  withdrawn 
prior  to  action  thereunder,  without  infringing  its  vested  rights. 

Approved  in  McCarter  v.  Hudson  County  Water  Co.,  70  N.  J.  Eq.  707, 
118  Am.  St.  Rep.  754,  10  Ann,  Cas.  116,  14  L.  R.  A.  (N.  S.)  197,  65 
Atl.  494,  upholding  act  of  1905  forbidding  transportation  to  New  York 
of  waters  of  Passaic  River;  Cooper  Hospital  v.  Camden,  68  N".  J.  L. 
703,  54  Atl.  424,  holding  Cooper  hospital  not  exempt  from  taxation ; 
Bllie  Ridge  Interurban  R.  Co.  v.  Oates,  164  N.  C.  171,  80  S.  E.  399, 
interurban  railway  entitled,  under  act  of  1907,  to  condemn  lands  needed 
to  develop  water-power  was  barred  by  act  of  1913  from  condemning 
water-power  rights  of  company  engaged  in  furnishing  light  and  power 
to  municipality;  People  v.  Adirondack  Ry.  Co.,  160  N.  Y.  247,  54  N.  E. 
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696,  there  is  no  property  in  naked  railroad  route  existing  on  paper 
only,  for  which  State  must  pay  upon  condemnation;  Commissioners 
of  Wilkes  County  v.  Call,  123  N.  C.  323,  44  I*.  R.  A.  257,  31  S.  E.  486, 
mere  charter  authority  to  receive  subscriptions  from  municipalities,: 
where  no  consideration  is  given  or  power  exercised,  is  held  subject  to 
legislative  pleasure. 

Distinguished  in  Northern  Pac.  Ry.  Co.  v.  Gifford,  25  Idaho,  207,  136 
Pac.  1134,  upholding  statute  imposing  license  tax,  measured  by  capital 
stock,  upon  foreign  corporation  engaged  in  interstate  and  intrastate 
commerce. 

State  court's  refusal,  in  denying  railroad  land  claim,  to  allow  as  set- 
off another  valid  claim,  denies  no  Federal  right. 

Approved  in  Aultman  &  Taylor  Co.  v.  Brumfield,  102  Fed.  15,  hold- 
ing where  defense  involves  Federal  question,  but  defendant  cannot  re- 
move because  Federal  question  does  not  appear  on  face  of  complaint, 
defendant's  remedy  is  by  writ  of  error  from  Supreme  Court  to  State 
court. 

170  TJ.  S.  243-261,  42  L.  Ed.  1023,  18  Sup.  Ot.  010,  HOUSTON  ETC.  BY.  CO. 
v.  TEXAS. 

Railroad,  completing  important  part  of  road,  has  vested  right  to  land 
grant,  not  to  be  divested  by  later  State  Constitution. 

Approved  in  Garrett  v.  American  Baptist  Home  Mission  Society,  29 
Okl.  279,  116  Pac.  924,  religious  society  complying  with  provision  of 
treaty  with  creek  Indians  and  erecting  buildings  on  one  hundred  and 
fifty-seven  acres  of  land,  has  vested  right  in  land,  of  which  it  cannot 
be  deprived  by  act  of  1901,  attempting  to  allot  all  but  forty  acres  of 
land  to  members  of  tribe. 

Effect  of  constitutional  assertion  of  title  to  navigable  water  on 
vested  riparian  rights.    Note,  6  L.  B.  A.  (N.  S.)  258. 

Miscellaneous.  Cited  in  Houston  etc.  Ry.  Co.  v.  Texas,  24  Tex.  Civ. 
118,  56  S.  W.  229,  and  Hall  v.  Rushing,  21  Tex.  Civ.  633,  54  S.  W.  32, 
both  reciting  history  of  litigation. 

170  TJ.  S.  262-271,  42  L.  Ed.  1029,  18  Sup.  Ot.  580,  SELVE8TEB  v.  UNITED 

STATES, 
i 

Conviction  on  three  counts  and  disagreement  on  fourth  and  distinct  one 
is  not  error. 

Approved  in  Dolan  v.  United  States,  133  Fed.  453,  69  C.  C.  A.  274, 
reaffirming  rule;  Hardesty  v.  United  States,  168  Fed.  26,  93  C.  C.  A. 
41?,  general  verdict  and  judgment  on  indictment  for  violation  of  Oleo- 
margarine Act  containing  several  counts  is  presumed  to  be  on  good 
counts. 

Disagreement  on  fourth  count,  alleging  distinct  offense,  after  conviction 
on  three,  is  no  acquittal  as  te  fourth. 
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Approved  ia  Jolly  v.  United  States,  170  U.  S.  408,  42  L.  Ed.  1087, 
18  Sup.  Ct.  626,  verdict  of  guilty  on  two  counts,  silent  on  third,  is 
equivalent  to  acquittal  on  latter;  Peters  v.  United  States,  94  Fed.  136, 
36  C.  C.  A.  105,  reaffirming  rule;  Brown  v.  United  States,  2  Ind.  Ter. 
582,  52  S.  W.  59,  where  indictment  charges  offense  in  different  counts, 
verdict  of  guilty  as  to  one  only  does  not  preclude  trial  on  others ;  Hech- 
ter  v.  State,  94  Md.  441,  50  Atl.  1042,  holding  on  indictment  charging 
two  offenses,  i.  e.,  receiving  stolen  goods  and  being  accessory  before 
the  fact  to  the  larceny,  verdict"  finding  guilty  of  one  offense,  but  silent 
as  to  other,  is  good ;  Ford  v.  State,  79  Neb.  312,  112  N.  W.  607,  affirm- 
ing conviction  of  person  having  possession  of  intoxicating  liquors  for 
purpose  of  sale  without  license,  where  jury  returned  verdict  on  one  count 
ignoring  other  three;  Long  v.  State,  15  Wyo.  269,  88  Pac.  619,  where 
information  charged  in  one  count  larceny  of  one  head  of  cattle  and  in 
another  count  felonious  receiving  of  such  property,  knowing  it  to  have 
been  stolen,  and  case  was  tried  solely  on  larceny  charge,  verdict  of 
guilty  as  charged  and  finding  value  of  stolen  property  to  have  been 
thirty-five  dollars,  is  sufficient  to  sustain  judgment  of  conviction  of  lar- 
ceny; dissenting  opinion  in  People  v.  Peck,  147  Mich.  86,  110  N.  W. 
499,  majority  holding  information  under  statute  charging  accused  with 
embezzlement  of  two  hundred  and  fifty  dollars  in  money  in  one  count 
and  with  embezzlement  of  draft  for  two  hundred  and  sixty-seven  dol- 
lars in  another  count  stated  same  offense. 

170  TJ.  S.  272-282,  42  L.  Ed.  1033,  18  Sup.  Ct.  588,  CAU>ERON  v.  ATLAS 
8.  S.  CO. 

Harter  Act  of  1893,  making  carrier  liable  at  all  events  for  negligence, 
overrides  hill  of  lading. 

Approved  in  Knott  v.  Botany  Worsted  Mills,  179  U.  S.  72,  45  L.  Ed. 
93,  21  Sup.  Ct.  31,  holding  wool  damaged  by  drainage  from  wet  sugar 
through  fault  in  storing  of  cargo  within  Harter  Act,  §  1 ;  The  New 
England,  110  Fed.  417,  holding  stipulation  limiting  carrier's  liability 
for  loss  of  transatlantic  first-class  passenger's  baggage  to  fifty  dollars 
is  not  reasonable  and  will  not  be  enforced  when  provision  not  called 
to  passenger's  attention,  and  loss  resulted  from  theft  by  carrier's 
servants. 

Distinguished  in  In  re  Old  Dominion  S.  S.  Co.,  115  Fed.  849,  hold-, 
ing,  in  proceeding  by  ship  owner  to  limit  liability,  question  whether 
fire  by  which  cargo  was  destroyed  was  caused  by  neglect  of  ship  owner 
will  be  adjudicated  by  court  and  not  left  open  to  determination  of 
jury  in  action  by  cargo  owner  for  that  purpose. 

Contract,  clear  and  explicit  In  its  language,  will  not  be  modified  by 
consideration  of  what  really  meant. 

Approved  in  St.  Louis  v.  Chicago  House  Wrecking  Co.,  200  Fed.  241, 
118  C.  C.  A.  425,  construing  ordinance  authorizing  exposition  company 
to  use  city  park,  and  holding  all  sewer  and  water  pipes,  drains  and 
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fixtures,  except  those  above  ground  in  buildings,  belonged  to  city;  In- 
surance Co.  of  North  America  v.  North  German  Lloyd  Co.,  106  Fed. 
977,  holding  stipulation  in  bill  of  lading  that  "ship  is  warranted  sea- 
worthy only  to  extent  that  owners  shall  exercise  due  diligence  to  make 
it  so,"  being  ambiguous  and  uncertain,  is  of  no  effect;  dissenting 
opinion  in  Taylor  v.  Insurance  Co.  of  North  America,  26  Okl.  106,  138 
Am.  St.  Rep.  906,  105  Pac.  359,  majority  holding  return  of  unearned 
premium  is  essential  to  cancellation  of  policy  and  allowing  recovery  on 
policy  where  assured  was  given  notice  of  cancellation  without  tender 
of  unearned  premium. 

Bill  of  lading,  exonerating  from  all  liability  on  goods  of  more  than  one 
hundred  dollars,  violates  Harter  Act  of  1893. 

Approved  in  The  Cretic,  224  Fed.  219,  holding  provision  in  steam- 
ship ticket  limiting  liability  of  carrier  to  one  hundred  dollars  for  loss 
of  baggage  unless  higher  value  is  declared  and  additional  payment  made 
is  valid;  Lines  v.  Atlantic  Transport  Co.,  223  Fed.  624,  625,  139  C.  C.  A. 
170,  construing  provision  in  bill  of  lading  and  holding  it  void  as  am- 
biguous and  open  to  construction  that  it  was  intention  to  exempt  carrier 
from  all  liability  for  loss  of  packages  exceeding  twenty  pounds  in 
value;  Smeltzer  v.  St.  Louis  etc.  R.  Co.,  158  Fed.  650,  holding  provi- 
sion in  bill  of  lading  limiting  liability  to  loss  sustained  on  carrier's 
own  line  is  void  under  provision  of  Hepburn  Act  of  1906,  making 
initial  carrier  receiving  interstate  shipment  liable  for  losses  occurring 
on  connecting  line;  United  States  Lace  Curtain  Mills  v.  Oceanic  S. 
Nav.  Co.,  145  Fed.  702,  limitation  to  specified  sum  per  package  void  but 
limitation  to  invoice  value  reasonable;  Doyle  v.  Baltimore  etc.  R.  R. 
Co.,  126  Fed.  842,  holding  common  carrier  cannot  limit  its  liability  for 
goods  lost  in  shipment,  through  its  negligence  by  regulation  or  provi- 
sion printed  on  back  or  stamped  on  face  of  bill  of  lading,  unless  same 
is  agreed  upon  with  shipper  or  distinctly  brought  to  his  attention;  The 
New  England,  110  Fed.  419,  holding  stipulation  ^limiting  carrier's  lia- 
bility for  loss  of  transatlantic  first-class  passenger's  baggage  to  fifty 
dollars  is  not  reasonable  and  will  not  be  enforced  when  not  called  to 
passenger's  attention  and  loss  caused  by  theft  by  carrier's  servants; 
Insurance  Co.  of  North  America  v.  North  German  Lloyd  Co.,  106  Fed. 
977,  holding,  if  taking  part  of  cargo  in  lighters  be  part  of  loading  of 
vessel,  stipulation  in  bill  of  lading  relieving  carrier  from  failure  to 
provide  fit  lighter  is  prohibited  by  Harter  Act,  §  1 ;  Carpenter  v.  Balti- 
more etc.  R.  Co.,  6  Penne.  (Del.)  20,  64  Atl.  254,  acceptance  of  bill 
of  lading  limiting  liability  of  carrier  to  five  dollars  per  one  hundred 
pounds  does  not  preclude  recovery  of  value  of  piano  where  limitation 
was  not  brought  to  attention  of  shipper;  Lefebure  v.  American  Express 
Co.,  160  Iowa,  66,  139  N.  W.  1122,  holding  contract  limiting  liability 
of  carrier  for  shipment  of  livestock  was  valid ;  Donovan  v.  Wells,  Fargo 
&  Co.,  265  Mo.  306,  177  S.  W.  844,  holding  limited  liability  contract 
for  interstate  shipment  of  livestock  based  on  declared  value  is  not  void 
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where  shipper  had  option  of  declaring  value  and  paying  higher  rate; 
I.  M.  Pace  Mule  Co.  v.  Seaboard  Air  Line  Ry.  Co.,  160  N.  C.  221,  76 
S.  E.  515,  allowing  Recovery  of  full  value  of  mule  lost  through  rail- 
road's negligence,  notwithstanding  clause  in  bill  of  lading  limiting  lia- 
bility to  declared  value;  Harden  v.  Chesapeake  etc.  Ry.  Co.,  157  N.  C. 
243,  72  S.  E.  1044,  holding  stipulation  in  livestock  shipment  limiting 
carrier's  liability  for  negligence  to  inadequate  valuation  without  at- 
tempt to  arrive  at  actual  value  is  void;  Stringfield  v.  Southern  Ry.  Co., 
152  N.  C.  128,  133,  67  S.  E.  334,  336,  holding  stipulation  limiting- 
carrier's  liability  to  agreed  amount  void  where  loss  was  due  to  negli- 
gence, and  allowing  recovery  of  full  value  of  mare;  St.  Louis  etc.  R. 
Co.  v.  Bilby,  35  Okl.  601,  130  Pac.  1095,  holding  carrier  may  limit  lia- 
.  bility  for  interstate  shipment  by  special  contract  with  shipper  in  con- 
sideration of  reduced  rate;  dissenting  opinion  in  George  N.  Pierce  Co. 
v.  Wells,  Fargo  ft  Co.,  189  Fed.  565,  110  C.  C.  A.  645,  majority  hold- 
ing contract  in  shipping  receipt  limiting  liability  of  express  company 
to  declared  value  unless  greater  value  is  stated  and  higher  rate  paid 
is  valid,  where  shipper  was  familiar  with  shipping  receipts  and  refused 
to  put  valuation  on  goods. 

Distinguished  in  Adams  Express  Co.  v.  Croninger,  226  U.  S.  510,  44 
L.  R.  A.  (N.  S.)  257,  57  L.  Ed.  322,  33  Sup.  Ct.  148,  holding  contract 
limiting  liability  of  express  company  to  declared  value  in  considera- 
tion of  lower  rate  is  not  violation  of  Carmack  Amendment,  and  rever- 
sing judgment  for  full  value  of  diamond  ring;  George  N.  Pierce  Co.  v. 
Wells,  Fargo  &  Co.,  189  Fed.  564,  110  C.  C.  A.  645,  contract  in  shipping 
receipt  limiting  liability  of  express  company  to  declared  value  unless 
greater  value  is  stated  and  higher  rate  paid  is  valid,  where  shipper 
was  familiar  with  shipping  receipts  and  refused  to  put  valuation  on 
goods ;  Hohl  v.  Norddeutscher-Lloyd,  175  Fed.  546,  547,  98  C.  C.  A.  166, 
steamship  company  may  limit  liability  to  declared  value  where  valua- 
tion is  basis  upon  which  freight  is  charged  and  this  fact  is  fully  known 
to  shipper;  The  Kensington,  88  Fed.  334,  marine  carrier  may  limit 
liability  for  baggage  to  specified  sum. 

Validity  of  contract  between  carrier  of  goods  and  shipper  whereby 
value  of  goods  is  fixed  and  liability  of  carrier  is  limited  to  such 
amount.    Note,  12  Ann.  Gas.  1133, 

Prima  facie  evidence  of  ownership  of  ship  from  register.  Note, 
24  E.  R.  0.  216. 

Effect  of  deviation  upon  carrier's  rights  and  liabilities.  Note,  2 
B.  R.  0.  591,  604,  610. 

Miscellaneous.  Cited  in  La  Bourgogne,  144  Fed.  787,  75  C.  C.  A.  647, 
law  affecting  liability  as  carrier  does  not  affect  liability  as  bailee; 
Baltimore  &  0.  R.  Co.  v.  Doyle,  142  Fed.  673,  74  C.  C.  A.  245,  limita- 
tion of  liability  in  bill  of  lading  not  binding  on  shipper  without  actual 
notice;  dissenting  opinion  in  Chesapeake  etc.  By.  Co.  v.  Beasley,  104  Ya. 
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804,  3  L  E.  A.  (N.  S.)  183,  52  S.  E.  571,  majority  refusing  to  permit 
railroad  to  limit  its  liability  for  negligence. 

170  XT.  S.  283-303,  42  I*  Ed.  1037,  18  Sup.  Ot.  594,  MAGOUN  v.  ILLINOIS . 

TRUST  ETC.  BArfK. 

i 

Bight  to  property  by  devise  or  descent  is  a  privilege  on  which  State 
may  impose  conditions. 

Approved  in  Buckgaber  v.  Moore,  104  Fed.  951,  31  C.  C.  A.  310,  hold- 
ing bequest  by  nonresident  alien  to  nonresident  alien  of  securities  in 
America  not  subject  to  tax  under  War  Revenue  Act  of  1898,  §  29;  High 
v.  Coyne,  93  Fed.  451,  succession  duty  under  War  Revenue  Act  of  1898 
is, valid;  State  v.  Travelers,  Ins.  Co.,  73  Conn.  264,  47  Atl.  302,  uphold- 
ing Gen.  Stats.,  §  3916,  providing  that  insurance  companies  shall  pay 
tax  of  one  and  one-half  per  cent  on  market  value  of  their  shares  of 
stock  held  by  nonresidents ;  Walker  v.  People,  192  111.  108,  61  N.  E.  489, 
upholding  inheritance  tax  law  of  1895,  imposing  tax  on  all  property 
passing  by  will  or  by  intestate  laws;  Stone  v.  Elliott,  182  Ind.  462, 
106  N.  E.  713,  under  statute  of  1870  widow  remarrying  cannot  alienate 
real  estate  which  she  took  by  virtue  of  previous  marriage;  Donaldson  v. 
State,  182  Ind.  626,  101  N.  E.  489,  under  Indiana  statute  of  1901,  non- 
resident alien  could  not  transmit  title  to  land  owned  by  him  in  Indiana; 
Matter  of  Vanderbilt,  172  N.  Y.  74,  64  N.  E.  783,  holding,  under  laws 
1899,  c.  76,  transfer  tax  upon  contingent  remainders  is  payable  forthwith 
out  of  property  transferred;  Matter  of  Delano,  176  N.  Y.  492,  68  N.  E. 
872,  upholding  Transfer  Tax  Law  of  1896,  §  220,  subd.  5,  imposing  tax 
upon  exercise  of  power  of  appointment ;  Alderman  v.  Wells,  85  S.  C.  516, 
21  Ann.  Oas.  193,  27  L.  R.  A.  (N.  S.)  864,  67  S.  E.  784,  Civ.  Code,  1902, 
§§  325-331,  placing  graduated  tax  on  incomes,  does  not  violate  Four- 
teenth Amendment;  Nunncmacher  v.  State,  129  Wis.  198,  9  Ann.  Oas. 
711,  19  L.  R.  A.  (N.  S.)  121,  108  N.  W.  628,  upholding  taxation  of  in- 
heritances ;  Black  v.  State,  113  Wis.  216,  89  N.  W.  526,  upholding  Laws 
1899,  c.  355,  exempting  from  inheritance  tax  all  estates  under  ten  thou- 
sand dollars  in  value. 

Distinguished  in  In  re  McKennan's  Estate,  25  S.  D.  389,  390,  33 
L.  R.  A.  (N.  S.)  606,  126  N.  W.  619,  method  of  progression  in  inherit- 
ance tax  laws  of  1905  levying  higher  rate  of  tax  upon  transmission  of 
greater  estate  upon  whole  value  of  property,  not  merely  upon  excess, 
violates  requirement  of  equality  and  uniformity  of  State  Constitution; 
dissenting  opinion  in  Snyder  v.  Bettman,  190  U.  S.  257,  47  L.  Ed.  1038, 
23  Sup.  Ct.  806,  majority  upholding  succession  tax  under  War  Revenue 
Act  1£98,  §  29,  upon  bequest  to  municipality  for  public  purposes. 

Inheritance  taxation — Its  leading  features.    Note,  127  Am.  St.  Rep. 
1043,  1045,  1048,  1049. 

Constitutionality  of  succession  taxes.    Note,  Ann.  Oas.  1913D,  758. 

Right  to  take  property  by  inheritance  or  will  as  natural  right  pro- 
tected by  Constitution.    Note,  9  Ann.  Oas.  727. 
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Nature  of  right  to  take  by  will  or  inheritance.    Note,  9  L  R.  A. 
(N.  S.)  122. 

\         Constitutionality  of  succession  taxes.    Note,  33  L.  R.  A.  (N.  S.)  594, 
602,  609. 

Validity  of  inheritance  taxes.    Note,  23  E.  R.  C.  106,  107. 

Collateral  inheritance  is  tax  on  succession,  not  on  property. 
Approved  in  National  Safe  Deposit  Co.  v.  Stead,  232  U.  S.  58,  58 
L.  Ed.  506,  34  Sup.  Ct.  209;  upholding  Illinois  inheritance  tax  law  sealing 
safe  deposit  box  for  ten  days  after  death  of  depositor;  Keeney  v.  Con- 
troller of  State  of  New  York,  222  U.  S.  534,  38  L.  R.  A.  (N.  S.)  1139, 
56  L.  Ed.  305,  32  Sup.  Ct.  105,  tax  on  transfer  of  property  measured 
by  value  of  property  is  not  tax  on  property;  Chanler  v.  Kelsey,  205 
U.  S.  478,  51  L.  Ed.  888,  27  Sup.  Ct.  550,  upholding  law  of  New  York 
of  1897  imposing  transfer  tax  on  exercise  of  power  of  appointment,  as 
applied  to  transfer  of  property  by  will  of  1902  under  power  created 
by  deeds  prior  to  act ;  Cahen  v.  Brewster,  203  U.  S.  550,  51  L.  Ed.  313, 
27  Sup.  Ct.  174,  upholding  inheritance  tax  law  of  Louisiana  as  applied 
to  legatees  of  decedents  dying  prior  to  its  enactment,  bnt  whose  estates 
were  undistributed;  Snyder  v.  Bettman,  190  U.  S.  251,  47  L.  Ed.  1036, 
23  Sup.  Ct.  804,  upholding  succession  tax,  under  War  Revenue  Act 
1898,  §  29,  upon  bequest  to  municipality  for  public  purposes;  Blackstone 
v.  Miller,  188  U.  S.  204,  47  L.  Ed.  444,  23  Sup.  278,  holding  deposit  by 
Illinois  citizen  in  trust  company  in  New  York,  where  it  remains  four- 
teen months,  is  there  subject  to  transfer  tax,  though  whole  succession 
had  been  taxed  in  New  York;  Eidman  v.  Martinez,  184  U.  S.  589,  46 
L.  Ed.  763,  22  Sup.  Ct.  520,  holding  War  Revenue  Act  1898,  §  29,  impos- 
ing tax  on  inheritances,  does  not  apply  to  intangible  property  in  this 
country  of  nonresident  alien  passing  to  nonresident  alien  partly  by  will 
and  partly  by  intestate  laws  of  another  country;  Plummer  v.  Coler,  178 
U.  S.  133,  44  L.  Ed.  1007,  20  Sup.  Ct.  836,  holding  bequest  composed 
wholly  of  government  bonds  is  taxable  under  New  York  inheritance  tax 
law ;  Knowlton  v.  Moore,  178  U.  S.  54,  57,  44  L.  Ed.  975,  476,  20  Sup.  Ct. 
753,  upholding  War  Revenue  Act  1898,  §  29,  imposing  tax  on  inheritances ; 
State  v.  Handlin,  100  Ark.  179,  139  S.  W.  1113,  upholding  inheritance  tax 
law  levied  according  to  value  of  property,  and  exempting  estates  under 
two  thousand  dollars  and  excess  of  estates  over  fifty  thousand  dollars; 
In  re  Macky's  Estate,  46  Colo.  82,  93,  23  L.  R.  A.  (N.  S.)  1207,  102  Pac. 
1076,  1080,  inheritance  tax  law  of  1902  is  not  tax  on  property,  but  tax 
on  right  or  power  of  transmitting  or  receiving  property ;  Brown  v.  Elder, 
32  Colo.  532,  533,  77  Pac.  855,  856,  and  State  v.  Bazille,  97  Minn.  19, 

106  N.  W.  96,  both  reaffirming  rule;  People  v.  Schaefer,  266  111.  340, 

107  N.  E.  619,  where  testator  gave  property  to  brother  to  be  distributed 
in  accordance  with  separate  memorandum,  and  brother  disposed  of  it 
by  will  to  third  person,  promising  to  carry  out  directions  of  such  mem- 
orandum, property  passed  under  both  wills  impressed  with  trust,  and 
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was  not  subject  to  inheritance  tax ;  Northern  Trust  Co.  v.  Buck  &  Rayner, 
263  III.  229,  104  N.  E.  1117,  ninety-nine  year  lease  requiring  lessee  to 
pay  taxes  that  lessor  would  be  required  to  pay  on  account  of  his  interest 
in  land  did  not  require  lessee  to  pay  inheritance  taxes  which  are  not 
tax  upon  property  but  upon  succession;  People  v.  Griffith,  245  111.  536, 
92  N.  E.  315,  under  statute  of  1908,  stocks  and  bonds  of  domestic  cor- 
poration found  in  safety  deposit  box  of  nonresident  decedent  were  sub- 
ject to  inheritance  tax,  but  stocks  and  bonds  of  foreign  corporation  were 
not ;  Ferry  v.  Campbell,  110  Iowa,  295,  81  N.  W.  606,  holding  void  Acts 
Twenty-sixth  Gen.  Assem.,  c.  28,  imposing  tax  on  inheritances,  and  pro- 
viding that  real  estate  subject  to  such  tax  shall  be  appraised  after 
appointment  of  personal  representative,  and  tax  calculated  on  appraised 
value  must  be  paid  by  person  entitled  to  estate;  Booth's  Exr.  v.  Com- 
monwealth, 130  Ky.  101,  33  L.  R.  A.  (N.  S.)  592,  113  S.  W.  64,  inherit- 
ance tax  is  not  tax  on  property,  within  provision  of  Constitution  requir- 
ing uniformity;  Union  Trust  Co.  v.  Durfee,  125  Mich.  492,  496,  498,  84 
N.  W.  1102,  1104,  upholding  Acts  1899,  No.  188,  imposing  progressive 
tax  on  inheritances;  State  ex  rel.  Slabaugh  v.  Vinsonhaler,  74  Neb.  676, 
105  -N.  W.  473,  tax  provided  in  inheritance  tax  law  of  1901  is  not 
property  tax,  but  tax  upon  right  of  succession;  Matter  of  Lansing,  182 
N.  Y.  248,  74  N/E.  886,  inheritance  tax  law  cannot  reach  contingent 
remainder  acquired  prior  to  its  passage;  In  re  Dow*s  Estate,  167  N.  Y. 
230,  60  N.  E.  440,  441  (affirmed  in  183  U.  S.  287),  holding,  under  transfer 
tax  law  of  1897,  trust  funds  as  to  which  power  of  appointment  is  exer- 
cised are  liable  to  taxation,  though  invested  in  corporations,  capital 
of  which  is  taxable,  and  in  bonds  exempt  from  taxation;  State  v.  Guil- 
bert,  70  Ohio  St.  249,  71  N.  E.  637,  inheritance  tax  does  not  violate 
State  Constitution  prescribing  uniformity  in  taxation;  McGannon  v. 
State  ex  rel.  Trapp,  33  Okl.  149,  Ann.  Oas.  1914B,  620,  124  Pac.  1065, 
act  of  1908  imposing  tax  upon  inheritances  is  tax  upon  transfer  and 
not  upon  property;  In  re  McKennan's  Estate,  27  S.  D.  140,  Ann.  Oas. 
1913D,  745,  S3  L.  R.  A.  (N.  S.)  620,  130  N.  W.  35,  inheritance  tax  is 
not  property  tax  and  provision  of  State  Constitution  relating  to  prop- 
erty tax  does  not  apply;  Black  v.  State,  113  Wis.  217,  89  N.  W.  526, 
upholding  Laws  1899,  c.  355,  exempting  from  inheritance  tax  all  estates 
under  ten  thousand  dollars  in  value;  dissenting  opinion  in  Opinion  of 
the  Justices,  196  Mass.  625,  85  N.  E.  554,  majority  holding  legislature 
may  impose  tax  on  sales  of  certificates  of  stock  of  domestic  and  foreign 
corporations,  associations,  or  companies  under  section  1,  article  IV  of 
Constitution. 

Distinguished  in  dissenting  opinion  in  Chanler  v.  Kelsey,  205  U.  S.  480, 
51  L.  Ed.  889,  27  Sup.  Ct.  550,  majority  upholding  transfer  tax  imposed, 
under  authority  of  New  York  law  of  1897,  upon  exercise  by  will  of  1902 
of  power  of  appointment  created  by  deeds  in  1848, 1849  and  1865. 

Constitutional  guaranty  of  equal  protection  of  laws  means  •applying 
alike  to  all  of  a  class. 
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Approved  in  Ohio  River  etc.  Ry.  Co.  v.  Dittey  (Ohio  Tax  Cases),  232 
U.  S.  591,  58  L.  Ed.  745,  34  Sup.  Ct  372,  upholding  statute  imposing 
tax  on  gross  earnings  from  intrastate  business  of  railroad;  Orr  v.  Gil- 
man,  183  U.  S.  290,  46  L.  Ed.  203,  22  Sup.  Ct.  218,  upholding  N.  T. 
Transfer  Tax  Law  of  1897,  §  220,  subd.  5,  providing  that  where  one 
makes  any  exercise  of  power  of  appointment  derived  from  any  disposi- 
tion of  property  made  before  or  after  passage  of  act,  such  appointment 
deemed  transfer  taxable  as  though  property  to  which  appointment  re- 
lates belonged  absolutely  to  donee  of  power;  Cotting  v.  Godard,  183 
U.  S.  107,  46  L.  Ed.  108,  22  Sup.  Ct.  42,  holding  void  Kansas  act  of 
March  3,  1897,  defining  and  regulating  stockyards,  as  applying  only  to 
Kansas  City  Stockyards  Company  and  not  to  other  stockyard  companies 
in  Kansas;  Knowlton  v.  Moore,  178  U.  S.  109,  44  L.  Ed.  996,  20  Sup. 
Ct.  774,  upholding  War  Revenue  Act  1898,  §  29,  imposing  tax  on  in- 
heritances; Huneke  v.  Huneke,  12  Cal.  App.  206, 107  Pac.  134,  California 
divorce  law  does  not  deny  equal  protection  of  law  because  defendant 
is  bound  by  decree  after  lapse  of  six  months,  while  plaintiff  may  dismiss 
action  within  year  after  entry  of  interlocutory  judgment;  State  v. 
Leavitt,  105  Me.  82,  83,  26  L.  R.  A.  (N.  S.)  799,  72  Atl.  878,  upholding 
law  of  1903  forbidding  taking  of  clams  from  flats  of  Scarboro  during 
certain  period,  except  by  residents  of  town;  Criswell  v.  State,  126  Md. 
108,  94  Atl.  550,  upholding  laws  of  1904  licensing  barbers,  and  exempt- 
ing those  already  engaged  in  that  occupation;  Matheson  v.  Minneapolis 
St.  Ry.  Co.,  126  Minn.  292,  L.  R.  A.  1916D,  412,  148  N.  W.  73,  5 
N.  C.  C.  A.  876,  excluding  domestic  servants,  farm  laborers,  casual  em- 
ployees and  interstate  railroad  employees  from  operation  of  Workmen's 
Compensation  Act  does  not  render  it  invalid;  State  v  Brodnax,  228  Mo. 
44,  48,  137  Am,  St.  Rep.  613,  128  S.  W.  182,  184,  act  of  1907  regulating 
exchanges  and  imposing  tax  on  dealings  for  future  delivery  is  not  dis- 
criminatory because  tax  is  not  apportioned  in  accordance  with  value 
of  property  sold;  Norris  v.  Lincoln,  93  Neb.  662,  Ann.  Oaa.  1914B,  1194, 
142  N.  W.  116,  upholding  ordinance  imposing  different  tax  on  persons 
lending  money  on  chattel  security  from  tax  imposed  on  banks,  lenders  on 
realty,  and  dealers  in  stocks  and  bonds;  Ives  v.  South  Buffalo  Ry.  Co., 
201  N.  T.  291,  Ann.  Gas.  1912B,  156,  34  L.  R.  A.  (N.  S.)  162,  94  N.  E. 
438,  1  N.  C.  C.  A.  532,  Workmen's  Compensation  Act  of  1910,  art.  IVa, 
imposing  absolute  liability  on  employers  for  injuries  to  employees  en- 
gaged in  dangerous  occupations,  is  not  invalid  as  arbitrary  classification, 
but  is  invalid  as  depriving  employer  of  property  without  due  process 
of  law,  where  liability  is  independent  of  default  or  negligence  of  em- 
ployer ;  People  v.  Mensching,  187  N.  T.  17,  10  Ann,  Oaa.  101,  10  L.  R.  A. 
(N.  S.)  625,  79  N.  £.  886,  laws  of  1905  imposing  tax  on  sales  of  stock 
of  domestic  and  foreign  corporations  of  two  cents  on  each  one  hundred 
dollars  of  face  value  or  fraction  thereof  was  not  discriminatory;  Efland 
v.  Southern  Ry.  Co.,  146  N.  C.  139,  59  S.  E.  357,  under  Revisal  of  1905, 
prohibiting  transportation   company   to   charge   more  than   legal   rate, 
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word  "company"  includes  all  carriers  of  freight,  and  law  is  not  violation 
of  Fourteenth  Amendment;  State  v.  Standard  Oil  Co.,  61  Or.  444,  Ann. 
Gas.  1914B,  179,  123  Pac.  42,  laws  of  1907  requiring  every  oil  company 
doing  business  in  State  to  pay  gross  earnings  tax  applies  to  residents 
and  nonresidents  and  is  not  discriminatory;  Condon  v.  Maloney,  108 
Tenn.  88,  66  S.  W.  872,  upholding  Knox  county  road  law  of  1901; 
Lawrence  v.  Rutland  R.  Co.,  80  Vt.  385,  IS  Ann.  Gas.  475,  67  Atl.  1095, 
upholding  act  of  1906,  requiring  mining,  quarrying,  manufacturing,  and 
railroad  corporations  to  pay  employees  each  week  in  money;  State  v. 
Shedroi,  75  Vt.  281,  283,  54  Atl.  1082, 1083,  holding  void  Vt.  Stats.  4732, 
4733,  exempting  honorably  discharged  soldiers  from  peddler's  tax;  Win- 
chester etc.  R.  Co.  v.  Commonwealth,  106  Va.  272,  55  S.  E.  694,  provision 
of  Constitution  and  laws  subjecting  railroad  to  control  of  corporation 
commission  is  not  denial  of  equal  protection  of  law  in  violation  of  Four- 
teenth Amendment;  State  ex  rel.  Lindsey  v.  Derbyshire,  79  Wash.  239, 
140  Pac.  545,  act  of  1913  providing  for  appointment  of  official  court 
reporters  is  not  in  violation  of  Fourteenth  Amendment,  and  any  in- 
validity in  sections  6  and  7  does  not  render  remainder  of  act  invalid. 

Seasonable  classification  for  taxation  is  not  denial  of  equal  protection 
of  laws. 

Approved  in  St.  Louis  Southwestern  Ry.  Co.  v.  Arkansas,  235  U.  S. 
368,  59  L.  Ed.  273,  35  Sup.  Ct.  99,  upholding  Arkansas  Annual  Fran- 
chise Tax  Statute  of  1911,  imposing  tax  on  corporation  engaged  in  inter- 
state commerce,  measured  on  value  of  property  used  in  intrastate  busi- 
ness, for  privilege  of  doing  business  in  State;  International  Harvester 
Co.  v.  Missouri,  234  U.  S.  215,  52  L.  R.  A.  (N.  S.)  525,  58  L.  Ed.  1283, 
34  Sup.  Ct.  859,  upholding  Missouri  anti-trust  laws  prohibiting  combina- 
tions of  vendors  of  commodities,  not  embracing  combinations  of  labor 
and  services ;  Chesapeake  etc  Ry.  Co.  v.  Conley,  230  U.  S.  523,  57  L.  Ed. 
1604,  33  Sup.  Ct.  985,  classification  excepting  railroads  less  than  fifty 
miles  in  length  from  operation  of  railroad  rate  statute  is  reasonable; 
Missouri  etc.  Ry.  Co.  v.  Cade,  233  U.  S.  650,  58  L.  Ed.  1138,  34  Sup.  Ct. 
678,  upholding  statute  of  Texas  of  1909  imposing  attorney's  fee  on 
defeated  defendant  in  certain  classes  of  cases;  Central  Lumber  Co.  v. 
South  Dakota,  226  U.  S.  160,  57  L.  Ed.  169,  33  Sup.  Ct.  669  upholding 
statute  of  South  Dakota  of  1907  prohibiting  unfair  discrimination  by 
person  engaged  in  manufacturing  or  distributing  commodity  in  general 
use  for  purpose  of  destroying  competition;  Toyota  v.  Territory  of 
Hawaii,  226  U.  S.  191,  57  L.  Ed.  184,  33  Sup.  Ct.  47,  upholding  law  of 
Hawaii  imposing  license  fee  of  six  hundred  dollars  on  auctioneers  in 
Honolulu  and  fifteen  dollars  in  other  taxation  districts;  Rosenthal  v. 
New  York,  226  U.  S.  270,  Ann.  Oaa.  1914B,  71,  57  L.  Ed.  217,  33  Sup. 
Ct.  27,  upholding  section  550  of  Penal  Code  of  New  York  prohibiting 
junk  dealers  from  buying  wire  and  copper  used  by  railroad,  telephone. or 
telegraph  company  without  ascertaining,  that  seller  had  right  to  sell; 
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Keency  y.  Controller  of  State  of  New  York,  222  U.  S.  536,  38  L.  R.  A. 
(N.  8.)  1139,  56  L.  Ed.  305,  32  Sup.  Ct.  105,  upholding  statute  of  New 
York  providing  for  transfer  tax  and  making  classification  of  rates  de- 
pend on  relationship  of  beneficiaries  to  grantor;  Brodnaz  v.  Missouri, 
219  U.  S.  294,  55  L.  Ed.  224,  31  Sup.  Ct.  238,  upholding  statute  of 
Missouri  of  1907  prohibiting  keeping  of  place  for  sale  of  stocks,  bonds, 
petroleum,  grain,  cotton,  or  other  commodities  on  margins  for  future 
delivery  without  record  of  sale  and  affixing  stamp  to  memorandum  of 
sale  delivered  to  purchaser ;  Louisville  etc.  R.  R.  Co.  v.  Melton,  218  U.  S. 
55,  54  L.  Ed.  929,  30  Sup.  Ct.  676,  upholding  Employers'  liability  Act 
of  Indiana  of  1893  subjecting  railroads  to  special  rule  as  to  fellow- 
servant,  and  allowing  recovery  by  bridge  carpenter  in  employ  of  railway 
for  injuries  resulting  from  unsafe  appliances  furnished  by  railway; 
Southwestern  Oil  Co.  v.  Texas,  217  U.  S.  124,  54  L.  Ed.  694,  30  Sup.  Ct. 
496,  holding  Kennedy  Act  of  Texas  of  1905  levying  occupation  tax  on 
wholesale  dealers  in  coal  and  mineral  oils  does  not  on  its  face  deny 
equal  protection  of  laws;  Michigan  etc.  R.  R.  Co.  v.  Powers,  201  U.  S. 
293,  50  L.  Ed.  761,  26  Sup.  Ct.  466  (affirming  Michigan  R.  R.  Tax  Cases, 
138  Fed.  233),  State  may  authorize  board  of  assessors  to  tax  railroad 
property  at  average  rate  of  property  tax  throughout  State;  Coulter 
v.  Louisville  etc.  R.  R.  Co.,  196  U.  S.  609,  49  L.  Ed.  618,  24  Sup.  Ct. 
342,  upholding  taxation  of  franchise  at  different  rate  from  tangible 
property;  Cook  v.  Marshall  Co.,  196  U.  S.  274,  49  L.  Ed.  476,  25  Sup.  Ct. 
233,  sustaining  tax  on  cigarette  selling  by  retail  tobacco  dealer;  Field 
v.  Barber  Asphalt  Paving  Co.,  194  U.  S.  622,  48  L.  Ed.  1153,  24  Sup.  Ct. 
784,  sustaining  law  limiting  right  of  protest  against  street  improvement  to 
resident  property  owners ;  Missouri  v.  Dockery,  191  U.  S.  170,  63  L.  R.  A. 
571,  48  L.  Ed.  134,  24  Sup.  Ct.  53,  holding  taxpayer  admitting  own  tax 
correct,  cannot  on  ground  of  denial  of  due  process  or  equal  protection, 
have  writ  of  error  to  review  State  decision  construing  statute  as  exempt- 
ing certain  corporations  from  payment  of  taxes;  Clark  v.  Kansas  City, 
176  U.  S.  119,  44  L.  Ed.  397,  20  Sup.  Ct.  286,  holding  Kan.  Laws  1891, 
c.  74,  §  1,  authorizing  certain  cities  to  take  in  adjoining  territory  by 
ordinance,  and  excepting  therefrom  agricultural  lands  not  owned  by 
railroads,  is  valid  as  applied  to  lands  of  railroad  not  used  for  agricul- 
tural purposes;  Orient  Ins.  Co.  v.  Daggs,  172  U.  S.  562,  48  L.  Ed.  554, 
19  Sup.  Ct.  282,  upholding  Missouri  act  regulating  insurance;  Nicol  v. 
Ames,  173  U.  S.  521,  43  L.  Ed.  794,  19  Sup.  Ct.  527,  upholding  tax  (1898) 
on  sales  at  boards  of  exchange;  Atchison  etc.  R.  R.  Co.  v.  Matthews,  174 
U.  S.  105,  43  L.  Ed.  913,  19  Sup.  Ct.  613,  upholding  Kansas  act,  includ- 
ing attorney's  fees  in  damages  recoverable  from  railroads  for  fires  from 
locomotives ;  Tullis  v.  Lake  Erie  etc.  R.  R.  Co.,  175  U.  S.  353,  44  L.  Ed. 
195,  20  Sup.  Ct.  137,  upholding  Indiana  act,  partially  abrogating  fellow- 
servant  rule;  United  States  v.  Grand  Rapids  etc.  Ry.  Co.,  224  Fed.  671, 
140  C.  C.  A.  177,  upholding  Federal  Laws  of  Service  Act  classifying 
telegraph  offices  into  two  classes,  and  prohibiting  employer  to  allow 
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operator  in  night  and  day  office  to  remain  on  duty  more  than  n*ine  hours, 
or  for  more  than  thirteen  hours  in  office  operated  during  daytime  only; 
Wiseman  v.  Tanner,  221  Fed.  702,  upholding  Initiative  Act  of  State  of 
Washington  of  1914  making  it  unlawful  for  employment  agent  to  demand 
or  receive  fee  from  person  seeking  employment  for  furnishing  employ- 
ment or  information  leading  thereto ;  Davis  v.  Berry,  216  Fed.  419,  hold- 
ing Iowa  Vasectomy  Act,  void;  United  States  v.  St.  Louis  etc.  Ry.  Co., 
189  Fed.  961,  upholding  Federal  Hours  of  Service  Act  of  1907  prohibit- 
ing interstate  carrier"  from  permitting  employee  to  remain  on  duty 
longer  than  hours  prescribed,  and  making  different  classification  for 
telegraphers ;  Dolley  v.  Abilene  Nat.  Bank,  179  Fed.  464, 32  L.  R.  A.  (N.  S.) 
1066,  102  C.  C.  A.'  607,  upholding  Depositors'  Guaranty  Act  of  Kansas  of 
1909  securing  certain  classes  of  creditors  against  loss  in  case  of  insolvency 
of  bank  contributing  to  fund;  Ohio  River  etc.  Ry.  Co.  v.  Dittey,  203 
Fed.  546,  548,  upholding  statute  of  Ohio  of  1911  imposing  excise  tax 
based  on  gross  earnings  on  railroads  and  persons  or  corporations  operat- 
ing public  utilities,  where  utilities  of  different  classes  pay  different 
rates ;  Kane  v.  Erie  R.  Co.,  133  Fed.  686,  68  L.  R.  A.  788,  67  C.  C.  A.  653, 
upholding  law  modifying  fellow-servant  rule;  St.  Louis  etc.  Ry.  Co.  v. 
Davis,  132  Fed.  634,  upholding  tax  on  interstate  railroad  on  m ilea  ere 
basis  where  time  and  place  of  assessment  and  public  hearing  provided 
for;  Central  Pac.  Ry.  Co.  v.  Evans,  111  Fed.  77,  holding,  under  Nevada 
act  of  March  16, 1901,  board  of  assessors  cannot  without  classifying  rail- 
road property  designate  railroad  company  by  name  and  by  vote  fix 
valuation  per  mile  of  its  railroad  throughout  State;  Fidelity  &  Casualty 
Co.  v.  Freeman,  109  Fed.  856,  54  L.  R.  A.  680,  48  C.  C.  A.  692,  upholding 
Tenn.  Acts  1895,  c.  160,  §  22,  providing  that  no  misrepresentation  made  in 
negotiations  of  insurance  or  in  application  shall  affect  policy  unless  made 
with  intent  to  deceive,  though  assessment  insurance  companies  excepted 
therefrom;  McLendon  v.  State,  179  Ala.  60,  Ann.  Gas.  19150,  691,  60 
South.  394,  proviso  attached  to  revenue  law  of  1911  exempting  ex-Con- 
federate soldiers  from  liability  for  payment  of  occupation  tax  imposed 
on  persons  in  certain  professions  is  invalid;  Lappin  v.  District  of 
Columbia,  22  App.  D.  C.  78,  act  of  Congress  of  1902  imposing  license 
tax  of  two  hundred  and  fifty  dollars  on  general  brokers  with  proviso 
that  Washington  Stock  Exchange  shall  pay  five  hundred  dollars  in  lieu 
of  tax  on  members,  and  second  proviso  that  broker  who  is  member  of 
stock  exchange  outside  of  District  shall  pay  license  of  only  one  hundred 
dollars  is  discriminatory;  Moses  v.  United  States,  16  App.  D.  C.  439, 
50  L.  R.  A.  582,  act  of  Congress  of  1899  declaring  emission  of  dense 
or  thick  black  or  gray  smoke  or  cinders  from  smokestack  or  chimney  in 
connection  with  stationary  engine  is  not  invalid  as  discriminatory;  Sea- 
board Air  Line  Ry.  v.  Simon,  56  Fla.  557,  16  Ann.  Gas.  1284,  20  L.  R.  A. 
(N.  S.)  126,  47  South.  1005,  act  of  1905  relating  to  payment  for  shipment 
lost  in  transit  by  railroad  is  invalid  as  discrimination  in  favor  of  other 
common  carriers;  Crooms  v.  Schad,  51  Fla.  175,  40  South.  499,  upholding 
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ordinance  of  Pensacola  requiring  separation  of  races  in  street-cars; 
State  v.  Jacksonville  Terminal  Co.,  41  Fla.  374,  27  South.  224,  uphold- 
ing Laws  1899,  c.  4700,  §  23,  relating  to  appeals ;  State  v.  Calloway,  U 
Idaho,  734,  84  Pac.  31,  upholding  ordinance  closing  saloons  on  Sundays 
and  from  12  to  6  mornings ;  In  re  Benton's  Estate,  234  HI.  370,  14  Ann. 
Gas.  107,  18  L.  R.  A.  (N.  S.)  458,  84  N.  E.  1028,  holding  gift  of  cor- 
porate stock  to  trustee  for  granddaughter  in  June  by  person  dying  in 
July  was  made  in  contemplation  of  death  and  subject  to  inheritance  tax  ; 
Cincinnati  etc.  R.  Co.  v.  McCullom,  183  Ind.  562, 109  N.  E.  208,  classifica- 
tion of  statute  of  1914  providing  for  survival  of  action  for  personal  in- 
juries and  for  prosecution  of  personal  representative,  where  claimant 
dies  pending  appeal  is  practical,  not  arbitrary;  Board  of  Commrs.  of 
Johnson  County  v.  Johnson,  173  Ind.  85,  88,  89  N.  E.  594,  595,  act  of 
1903,  authorizing  unincorporated  banks  to  deduct  for  purposes  of  taxa- 
tion amount  of  deposits  from  moneys,  credits  and  other  assets,  while  in- 
corporated banks  were  permitted  to  deduct  assessed  value  of  real  estate, 
tangible  property  and  indebtedness  in  fixing  value  of  shares  taxed  to 
individual  owners;  Kersey  v.  Terre  Haute,  161  Ind.  474,  68  N.  E.  1029, 
upholding  license  tax  on  vehicles  omitting  street-cars,  automobiles  and 
vehicles  of  nonresidents;  State  v.  Smith,  158  Ind.  556,  63  N.  E.  30,  up- 
holding Acts  1899,  p.  422,  authorizing  deduction  for  tax  purposes  of 
mortgage  indebtedness  not  exceeding  seven  hundred  dollars  from  as- 
sessed valuation  of  real  estate ;  In  re  Estate  of  Peterson,  168  Iowa,  518, 
L.  R.  A.  1916A,  469,  151  N.  W.  69,  provision  of  treaty  with  Sweden 
of  1827  forbidding  exercise  of  "droit  de  detraction"  or  tax  upon  removal 
of  property  from  one  country  to  another  did  not  forbid  inheritance  or 
succession  taxes,  and  State  could  levy  tax  of  twenty  per  cent  on  prop- 
erty passing  to  collateral  nonresident  alien  heirs,  while  levying  tax  of 
five  per  cent  on  transfer  to  resident  heirs;  Iowa  v.  Garbroski,  111  Iowa, 
499,  82  N.  W.  960,  holding  void  Code,  §1347,  requiring  all  peddlers 
working  outside  of  cities  or  towns  to  procure  county  license,  but  ex- 
cepting therefrom  union  army  and  navy  veterans;  State  ex  rel.  Ise  v. 
Cline,  91  Kan.  420,  424,  50  L.  R.  A.  (N.  S.)  991,  137  Pac.  934,  935, 
upholding  inheritance  tax  law;  Ex  parte  Williams,  79  Kan.  217,  98  Pac. 
778,  upholding  act  regulating  manner  of  sale  and  delivery  of  black 
powder  for  use  in  coal  mines  of  State ;  Booth 's  Exr.  v.  Commonwealth, 
130  Ky.  103,  33  L.  R.  A.  (N.  S.)  592,  113  S.  W.  65,  act  of  1906  imposing- 
collateral  inheritance  tax  is  valid,  although  exempting  estates  of  less 
than  five  hundred  dollars  value;  Owen  County  Burley  Tobacco  Society  v. 
Brumback,  128  Ky.  148,  107  S.  W.  713,  upholding  act  of  1906  allowing 
persons  to  make  contracts  with  each  other  to  pool  and  combine  tobacco 
or  other  farm  products ;  Watson  v.  State,  105  Md.  656,  658,  66  Atl.  638, 
639,  upholding  code  provision  of  1904  for  registering  physicians  and 
exempting  those  practicing  in  State  prior  to  January,  1898 ;  Sonsmith  v. 
Perc  Marquette  R.  Co.,  173  Mich.  85,  138  N.  W.  359,  upholding  act  of 
1909,  withdrawing  from  carrier  defenses  of  fellow-servant,  assumed  risk, 
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and  contributory  negligence  in  action  for  injuries  to  employees;  In  re 
Fox's  Estate,  154  Mich.  12,  117  N.  W.  561,  upholding  act  of  1903  im- 
posing inheritance  tax  and  exempting  transfers  to  lineal  heirs  of  per- 
sonalty of  less  value  than  two  thousand  dollars,  but  taxing  entire  value 
of  personalty  over  two  thousand  dollars;  People  v.  Robinson,  135  Mich. 
514,  98  N.  W.  12,  and  People  v.  Shuler,  136  Mich.  165,  98  N.  W.  988, 
both  holding  local  option  law  not  void  because  discriminating  against 
druggists  of  local  option  counties;  State  ex  rel.  Olson  v.  Erickson,  125 
Minn.  248, 146  N.  W.  367,  denying  mandamus  to  compel  auditor  to  accept 
affidavit  of  candidate  for  office  of  representative  on  party  ticket  at 
primary  election,  where  law  of  1912  required  nomination  of  represent- 
ative on  nonpartisan  ballot;  Drew  v.  TLfft,  79  Minn.  182,  79  Am.  St.  Rap. 
448,  81  N.  W.  840,  holding  void  Laws  1897,  c.  293,  taxing  inheritances 
of  personalty,  alone  and  allowing  larger  exemption  to  lineal  heirs  than 
to  collaterals;  Huggins  v.  Home  Mutual  Fire  Ins.  Co.,  107  Miss.  662,  65 
South.  549,  holding  void  Laws  of  1898,  p.  85,  c.  66,  providing  that  every 
companies  are  not  invalid  as  class  legislation;  Adams  v.  Standard  Oil 
Co.,  97  Miss!  903,  53  South.  695,  Code  1906,  §  3895,  is  invalid  in  so  far 
as  it  exempts  Confederate  soldiers  from  payment  privilege  taxes,  but 
such  provisions  are  separable  and  do  not  invalidate  whole  act;  Ballard 
v.  Mississippi  Cotton  Oil  Co.,  81  Miss.  558,  95  Am.  St.  Rep.  479,  34 
South,'  549,  holding  void  Laws  1898,  p.  85,  c.  66,  providing  that  every 
corporation  employee  shall  have  same  rights  and  remedies  for  injuries 
suffered  by  him  from  any  act  or  omission  of  corporation  or  its  em- 
ployees as  are  allowed  to  others  where  injury  results  from  act  of  fellow- 
servant;  Callahan  v.  St.  Louis  etc.  Ry.  Co.,  170  Mo.  494,  94  Am.  St.  Rep. 
760,  71  S.  W.  214,  upholding  Rev.  Stats.  1899,  §  2873,  making  railroads 
liable  for  damages  sustained  by  servants  by  reason  of  negligence  of 
servants;  Cunningham  v.  Northwestern  Improvement  Co.,  44  Mont.  211, 
1  N.  C.  C.  A.  736,  119  Pac.  562,  holding  miners'  compensation  law  of 
1909  is  not  class  legislation,  but  dpnies  equal  protection;  Quong  Wing 
v.  Kirkendall,  39  Mont.  69,  70,  101  Pac.  251,  provision  of  code  imposing 
license  tax  on  proprietors  of  hand  laundries  is  not  invalid  for  exclusion 
of  women  engaged  in  business  where  not  more  than  two  are  employed ; 
Thompson  v.  Kidder,  74  N.  H.  93,  12  Ann.  Cas.  948,  65  Atl.  394,  uphold- 
ing laws  of  1905  imposing  tax  on  value  of  property  passing  by  will  or 
intestate  laws  except  when  passing  to  designated  relatives,  charitable, 
educational,  or  religious  institutions;  In  re  Kenney's  Estate,  194  N.  Y. 
286,  87  N.  E.  429,  grantees  in  deed  of  personal  property  who  were 
children  of  grantor  and  subject  to  lowest  rate  imposed  by  transfer  tax 
law  could  not  object  to  constitutionality  of  law  on  ground  that  other 
grantees  were  subject  to  higher  rate;  People  ex  rel.  Farrington  v.  Men- 
sching,  187  N.  Y.  21, 10  Ann.  Gas.  101,  10  L.  R.  A.  (N.  S.)  626,  79  N.  E. 
888,  amendment  of  1906  imposing  tax  on  sale  of  stock  of  domestic  or 
foreign  corporation  of  two  cents  on  each  share  of  one  hundred  dollars 
XVH-^88 
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and  on  shares  of  face  value  of  fraction  thereof  is  invalid;  People  v. 
Reardon,  184  N.  Y.  445,  112  Am.  St  Rep.  636,  77  N.  E.  974,  upholding 
tax  on  stock  transfers ;  State  v.  Davis,  157  N.  C.  651,  39  L.  R.  A.  (N.  8.) 
136,  73  S.  E.  131,  upholding  act  of  1908  making  it  misdemeanor  to  charge 
more  than  six  per  centum  for  loans  on  household  or  kitchen  furniture; 
Reid  &  Beam  v.  Southern  Ry.  Co.,  150  N.  C.  758,  17  Ann.  Gas.  247,  64 
S.  E.  876,  upholding  Revisal  of  1905,  §  2631,  imposing  penalty  of  fifty 
dollars  for  each  day  carrier  refuses  to  receive  freight  for  shipment; 
McGannon  v.  State  ex  rel.  Trapp,  33  Okl.  157,  Ann.  Gas,  1914B,  620, 
124  Pac.  1068,  provision  of  Constitution  requiring  tax  law  to  specify 
purpose  and  tax  to  be  used  for  that  purpose  and  no  other,  applies 
to  annually  recurring  taxes  and  not  to  inheritance  taxes;  In -re  Mc- 
Kennan's  Estate,  27  S.  D.  143,  144,  148,  149,  153,  154,  156,  158,  Ann. 
Oas.  1913D,  745,  S3  L.  R.  A.  (N.  S.)  620, 130  N.  W.  36,  37,  38,  40,  41,  42, 
upholding  inheritance  tax  law  of  1905  whereby  higher  rate  upon  transfer 
of  greater  estate  is  levied  upon  whole  value,  not  upon  excess  over 
amount  subject  to  next  lower  rate;  Motlow  v.  State,  125  Tenn.  591,  145 
S.  W.  189,  act  of  1909  prohibiting  manufacture  for  sale  of  intoxicat- 
ing liquors,  except  alcohol  of  not  less  than  188  proof  for  chemical, 
medical,  and  other  specified  purposes,  is  not  invalid  as  discrimination 
against  manufacturers  of  this  State;  Morrison  v.  State,  116  Tenn.  551, 
95  S.  W.  498,  upholding  act  of  1905  for  separation  of  white  and  colored 
passengers  on  street-cars ;  Condon  v.  Maloney,  108  Tenn.  92,  97,  65  S.  W. 
873,  874,  upholding  Knox  County  road  law  of  1901 ;  State  v.  Cook,  107 
Tenn.  510,  64  S.  W.  723,  upholding  act  of  1897,  punishing  taking  of  notes 
for  patent  rights  without  explicitly  stating  that  fact  on  face  of  notes; 
State  v.  Schlitz  Brewing  Co.,  104  Tenn.  732,  737,  78  Am.  St.  Rep.  949, 
952,  59  S.  W.  1036,  1037,  upholding  anti-trust  law  of  1897;  State  v. 
Galveston  etc.  Ry.  Co.,  100  Tex.  167,  97  S.  W.  74,  law  of  1905  imposing 
annual  tax  of  one  per  centum  on  gross  receipts  of  railroads  does  not 
violate  Fourteenth  Amendment ;  Stajbe  v.  Clement  Nat.  Bank,  84  Yt.  180, 
187,  Ann.  Oas.  1912D,  22,  78  Atl.  949,  952,  construing  statute  taxing 
interest-bearing  deposits  '  in  national  banks  as  limited  to  deposits  of 
residents  and  holding  it  valid;  State  v.  Fraternal  Knights,  35  Wash. 
345,  77  Pac.  503,  State  may  prescribe  that  fraternal  orders  shall  not 
adopt  lower  assessments  than  those  given  in  a  designated  mortuary 
table ;  State  v.  Clark,  30  Wash.  445,  447,  71  Pac.  22,  23,  upholding  In- 
heritance Tax  Law  of  1901,  p.  67,  though  some  inheritances  are  exempt 
and  proportional  taxes  are  laid  on  others ;  Harvey  Coal  etc.  Co.  v.  Dillon, 
59  W.  Va.  638,  6  L .  R.  A.  (N.  S.)  628,  53  S.  E.  942,  upholding  act  of  1905 
taxing  chattels  real ;  State  v.  St.  Mary's  Franco- American  Petroleum  Co., 
58  W.  Va.  11,  112  Am.  St.  Rep.  953,  6  Ann.  Oas.  38,  1  L.  R.  A.  (N.  8.) 
558,  51  S.  E.  866,  upholding  law  requiring  foreign  and  nonresident 
domestic  corporations  to  appoint  auditor  their  agent  for  service  of 
process;  Blue  Jacket  Consol.  Copper  Co.  v.  Scherr,  50  W.  Va.  551,  40 
S.  E.  522,  upholding  Acts  1901,  c.  35,  §§  86,  87,  imposing  greater  license 
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on  corporations  chartered  under  laws  of  this  State  and  having  principal 
place  of  business  of  chief  works  outside  of  State  than  on  those  having 
principal  place  of  business  of  chief  works  in  State;  Nunnemacher  v. 
State,  129  Wis.  222,  9  Ann,  Gas.  711,  9  L.  R.  A.  (N.  S.)  121, 108  N.  W. 
637,  upholding  law  of  1903,  imposing  tax  upon  inheritances  graduated 
in  proportion  to  amount  of  inheritance  and  degree  of  kinship;  Chicago 
etc.  R.  Co.  v.  State,  128  Wis.  645, 108  N,  W.  582,  upholding  law  adopting 
special  method  for  taxation  of  railroad  property;  Black  v.  State,  113 
Wis.  221,  89  N.  W.  528,  upholding  Laws  1899,  c.  355,  exempting  from 
inheritance  tax  all  estates  under  ten  thousand  dollars  in  value;  dissent- 
ing opinion  in  Fidelity  Mut.  Life  Assn.  v.  Mettler,  185  U.  S.  336,  46 
L.  Ed.  986,  22  Sup.  Ct.  673,  majority  upholding  Tex.  Rev.  Stat.  1895, 
art.  3071,  providing  that  life  and  health  insurance  companies  failing  to 
pay  policies  on  demand  shall  be  liable  for  12  per  cent  damages  and 
reasonable  attorney's  fees  for  collection  of  loss;  dissenting  opinion  in 
Connolly  v.  Union  Sewer  Pipe  Co.,  184  U.  S.  567,  46  L.  Ed.  692,  22  Sup. 
Ct.  442,  majority  upholding  Illinois  trust  statute  of  1898,  which  exempts 
from  its  operation  agricultural  products  or  livestock  while  in  hands  of 
producer  or  raiser. 

Distinguished  in  Connolly  v.  Union  Sewer  Pipe  Co.,  184  U.  S.  561, 
46  L.  Ed.  690,  22  Sup.  Ct.  440,  upholding  Illinois  trust  statute  of  1898, 
which  exempts  from  its  operation  agricultural  products  or  livestock  while 
in  hands  of  producer  or  raiser;  Louisville  &  N.  R.  Co.  v.  Bosworth,  230 
Fed.  207,  assessment  of  franchise  of  interstate  railroad  in  Kentucky  at 
eighty  per  cent  of  its  cash  value  and  other  property  at  sixty  per  cent 
is  invalid  as  discrimination;  State  v.  Case,  39  Wash.  180,  109  Am.  St. 
Rep.  874,  1  L.  R.  A.  (N.  S.)  152,  81  Pac.  555,  denying  validity  to  law 
graduating  probate  fees  according  to  value  of  estate;  State  v.  Ide,  35 
Wash.  587,  100  Am,  St.  Rep.  914,  67  L.  R.  A.  280,  77  Pac.  964,  ordinance 
void  which  imposes  poll  tax  on  men  between  twenty-one  and  fifty,  exempt- 
ing firemen ;  dissenting  opinion  in  Beals  v.  State,  139  Wis.  561, 121  N.  W. 
351,  majority  holding  neither  classification  between  relatives  in  different 
degrees  and  strangers  nor  progressive  features  render  inheritance  tax 
law  of  1903,  void. 

Validity  of  license  tax  or  fee  imposed  on  auctioneer.    Note,  Ann. 
Gas.  1915B,  815. 

Constitutional  equality  as  to  corporate  taxation.    Note,  60  L.  R.  A. 
325,  337,  339,  S41,  343,  351. 

Classification  for  succession  tax  purpose  on  basis  of  account.    Note, 
6  L.  R.  A.  (N.  S.)  7S4. 

Exemption  from  inheritance  tax  of  certain  devises,  and  classification  of 
devises  is  not  denial  of  equal  protection. 

Approved  in  Campbell  v.  California,  200  U.  S.  94,  50  L.  E<L  387,  26 
Sup.  Ct.  182,  and  State  v.  Bazille,  97  Minn.  21,  106  N.  W.  27,  both 
reaffirming  rule;  Citizens'  Telephone  Co.  v.  Fuller,  229  U.  S.  331,  57 
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L.  Ed.  1213,  33  Sup.  Ct.  833,  upholding  statute  of  Michigan  of  1909 
imposing  tax  on  telephone  companies  on  ad  valorem  basis  and  exempt* 
ing  companies  having  gross  receipts  for  year  less  than  five  hundred 
dollars;  Flint  v.  Stone  Tracy  Co.,  220  U.  S.  173,  Ann.  Gas.  1912B, 
1312,  55  L.  Ed.  422,  31  Sup.  Ct.  342,  upholding  corporation  tax  imposed 
by  Tariff  Act  of  1909  upon  corporations,  joint  stock  companies,  asso- 
ciations organized  for  profit  and  insurance  companies,  and  measured 
by  income  and  exempting  incomes  under  five  thousand  dollars;  Beers 
v.  Glynn,  211  U.  S.  485,  53  L.  Ed.  293,  29  Sup.  Ct.  186,  upholding  New 
York  law  of  1887  taxing  personalty  of  nonresident  decedents  owning 
realty  in  State,  not  providing  for  tax  of  personalty  of  nonresident 
decedents  not  owning  realty  in  State;  Blackstone  v.  Miller,  188  U.  S. 
207,  47  L.  Ed.  445,  23  Sup.  Ct.  279,  holding  deposit  by  Illinois  citizen 
in  trust  company  in  New  York  where  it  remains  fourteen  months  is 
there  subject  to  transfer  tax  though  whole  succession  had  been  taxed 
in  Illinois;  Billings  v.  Illinois,  188  U.  S.  98,  99,  101,  103,  104,  47  L.  Ed. 
401,  402,  23  Sup.  Ct.  272,  applying  rule  in  upholding  Illinois  Inheri- 
tance Tax  Law  of  1895,  §  2,  relating  to  taxation  of  life  estates;  Clark 
v.  Titusville,  184  U.  S.  331,  46  L.  Ed.  572,  22  Sup.  Ct.  383,  upholding 
city  ordinance  imposing  license  tax  upon  persons  carrying  on  occupa- 
tions regulated  by  amount  of  sales;  Orr  v.  Oilman,  183  U.  S.  287,  289, 
46  L.  Ed.  201,  202,  22  Sup.  Ct.  217,  218,  upholding  N.  Y.  Transfer  Tax 
Law  of  1897,  §  220,  subd.  5,  providing  that  where  one  makes  any 
exercise  of  power  of  appointment  derived  from  any  disposition  of 
property  made  before  or  after  passage  of  act  such  appointment  deemed 
transfer  taxable  as  though  property  to  which  appointment  relates  be- 
longed absolutely  to  donee  of  power;  The  Michigan  Telephone  Tax 
Cases,  185  Fed.  639,  640,  statute  of  Michigan  of  1909  taxing  prop- 
erty of  telephone  and  telegraph  companies  on  ad  valorem  basis,  exempt- 
ing companies  having  gross  receipts  less  than  five  hundred  dollars,  is 
not  invalid  as  discriminatory;  Estate  of  Campbell,  143  Cal.  626,  77 
Pac.  677,  sustaining  inheritance  tax  imposed  only  on  collateral  rela- 
tives; Nettleton's  Appeal,  76  Conn.  243,  56  Atl.  568,  upholding  dis- 
crimination between  lineal  and  collateral  kindred  and  ten  thousand 
dollars  exemption;  In  re  Estate  of  Speed,  216  111.  30,  108  Am.  St. 
Rep.  189,  74  N.  E.  811,  foreign  corporation  does  not  come  within 
exemption  of  charitable  bequests  from  inheritance  tax;  Billings  v. 
People,  189  111.  482,  483,  59  N.  E.  802,  and  Ayers  v.  Chicago  Title 
etc.  Co.,  187  111.  58,  58  N.  E.  324,  both  upholding  inheritance  tax  law 
of  1895;  Succession  of  Westfeldt,  122  La.  842,  48  South.  283,  holding 
inheritance  law  deals  with  Louisiana  succession  alone  and  tax  cannot 
be  levied  on  real  estate  in  North  Carolina  passing  to  heirs  of  resident 
of  Louisiana;  In  re  McKennan's  Estate,  25  S.  D.  381,  33  L.  R.  A. 
(N.  S.)  606,  126  N.  W.  616,  classification  based  on  kinship  in  inheri- 
tance tax  law  of  1905  meets  requirement  of  equality  and  uniformity  of 
State  Constitution;  Dixon  v.  Ricketts,  26  Utah,  224,  72  Pac.  950,  up- 
holding Laws  1901,  c.  62,  p.  61,  taxing  inheritances. 
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Distinguished  in  Cook  Co.  v.  Fairbank,  222  III.  587,  588,  78  N.  E. 
898,  holding  void  probate  docket  fee  in  proportion  to  size  of  estate; 
State  v.  Hoyt,  71  Vt.  65,  42  Atl.  975,  act  applying  only  to  domestic, 
and,  therefore,  discriminating  in  favor  of  foreign  peddlers,  is  void. 

Power  to  confer  exemptions  or  benefits  in  consideration  of  past 
services.    Note,  117  Am.  St.  Rep.  891. 

Tax  law,  creating  intentional  inequality,  must  be  shown  to  have  consti- 
tutional justification. 

Approved  in  dissenting  opinion  in  Nunncmacher  v.  State,  129.  Wis. 
233,  9  Ann.  Oaa.  711,  q  L.  R.  A.  (N.  S.)  121,  108  N.  W.  641,  majority 
upholding  law  of  1903  imposing  tax  upon  inheritances  graduated  ac- 
cording to  amount  and  degree  of  kinship;  In  re  Cope's  Estate,  191 
Pa.  St.  21,  71  Am.  St.  Rep.  753,  45  L.  R.  A.  319,  43  Atl.  81,  arguendo. 

170   U.  S.  303,  42  K  Ed.  1046,  18    Sup.  Ot.  942,  PBAKE  V.  KOCHERS- 
PERGER. 

Not  cited. 
170   U.  S.  303,  42   !•.  Ed.  1046,  18    Sap.  Ot.  946,  SAWYER  v.  KOCHER- 


Bemoved  causes  ordered  remanded  because  plaintiff's  complaint  failed 
to  show  Federal  question  Involved. 

Approved  in  New  Orleans  v.  Warner,  171  U.  S.  686,  48  L.  Ed.  1179, 
19  Sup.  Ct.  874,  following  rule;  Martinez  v.  International  Banking 
Corp.,  220  U.  S.  223,  55  L.  Ed.  443,  31  Sup.  Ct.  408,  judgment  of 
Supreme  Court  of  Philippines  requiring  further  proceedings  in  lower 
court  is  not  final  for  purpose  of  appeal  or  writ  of  error;  Filhiol  v. 
Torney,  194  U.  S.  361,  48  L.  Ed.  1017,  24  Sup.  Ct.  698,  no  appeal  to 
Supreme  Court  where  assignment  of  error  directed  to  both  jurisdic- 
tion and  merits;  Arkansas. v.  Kansas  etc.  Coal  Co.,  183  U.  S.  188,  46 
L.  Ed.  146,  22  Sup.  Ct.  48,  holding  want  of  Federal  question  in  com- 
plaint cannot  be  supplied  by  taking  judicial  notice  of  facts  not  relied 
on  and  regularly  brought  into  controversy;  St.  Louis  etc.  Ry.  Co.  v. 
Davis,  132  Fed.  632,  doubts  must  be  resolved  against  Federal  jurisdic- 
tion; Joy  v.  St.  Louis,  122  Fed.  525,  denying  Federal  jurisdiction  over 
ejectment  to  recover  Spanish  grant  protected  by  Louisiana  purchase 
treaty  where  petition  shows  plaintiff's  rights  depending  solely  on  ques- 
tion whether  land  in  suit  was  within  boundaries  of  original  gA-ant; 
Wichita  v.  Missouri  etc.  Telephone  Co.,  122  Fed.  100,  denying  removal 
where  there  was  no  allegation  in  bill  disclosing  that  right  was  based 
on  Federal  Constitution  or  law  and  did  not  set  forth  ground  of  relief 
derived  from  either  sufficient  to  sustain  Circuit  ..Court's  jurisdiction  if 
cause  had  been  originally  brought  there;  Filhiol  v.  Torney, -119  Fed. 
976,  denying  Federal  jurisdiction  where  complaint  in  ejectment  alleges 
that  defendant  is  in  possession  by  direction  of  United  States;  Miller  v. 
Illinois  Cent.  R.  Co.,  1G8  Fed.  986,  action  for  injuries  under  Federal 


170  U.  S.  304^312      NOTES  ON  U.  S.  REPORTS.  1398 


Employers'  Liability  Act  not  involving  construction  of  act  is  not 
movable. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  517. 

170  U.  S.  304-312,  42  L.  Ed.  1047,  18  Sup.  Ot.  617,  WILLIAMS  v.  BOCtLB- 
STON. 

Stranger  to  contract  cannot  complain  of  its  breach. 
Approved  in  Phinney  v.  Sheppard  &  Enoch  Pratt  Hospital  Trustees, 
177  U.  S.  170,  44  L.  Ed.  720,  20  Sup.  Ct.  574,  dismissing  writ  of  error 
for  want  of  jurisdiction;  Joesting  v.  Baltimore,  97  Md.  594,  55  Atl. 
458,  holding  Baltimore  cannot  complain  that  Annexation  Act  of  1888 
created  contract  which  was  impaired  by  Acts  of  1902,  c.  130;  Phinney 
v.  Sheppard  &  Enoch  Pratt  Hospital,  88  Md.  639,  42  Atl.  60,  alternative 
residuary  legatees  cannot  claim  act  changing  name  of  corporation  to 
be  impairment  of  contract. 

Who  may  raise  objection  to  constitutionality  of  statute  or  ordi- 
nance.   Note,  19  Ann.  Gas.  180. 

Municipality  in  its  purely  municipal  relations  is  merely  State  agency 
controllable  by  legislature. 

Approved  in  Potter  v.  Calumet  Electric  St.  Ry.  Co.,  158  Fed.  528, 
street  railway  executing  void  contract  to  pay  fifty  thousand  dollars 
to  city  as  inducement  to  mayor  to  sign  franchise  ordinance,  having 
constructed  line,  is  estopped  to  deny  validity  of  contract;  Crane  v. 
Siloam  Springs,  67  Ark.  36,  55  S.  W.  957,  holding  Const.  1874,  art.  XIX, 
§  27,  authorizing  "assessments  on  real  property  for  local  improvements 
in  towns  and  cities  under  such  regulations  as  may  be  prescribed  by 
law/'  does  not  inhibit  legislature  from  creation  of  improvement  district 
embracing  entire  area  of  a  city  or  town;  Harris  v.  William  R.  Conip- 
ton  Bond  etc.  Co.,  244  Mo.  689,  149  S.  W.  610,  upholding  statute  of 
1909  creating  special  road  districts;  Ryan  v.  New  York,  177  N.  Y.  277, 
69  N.  E.  601,  upholding  Laws  1897,  c.  415,  p.  462,  as  amended  in  1889, 
providing  that  wages  for  legal  day's  work  to  all  classes  of  laborers 
on  public  works  or  on  material  to  be  used  in  connection  therewith, 
shall  be  not  less  than  prevailing  wage  in  same  locality  in  so  far  as 
it  relates  to  direct  employees  of  State  or  municipality;  Byars  v.  State, 
2  Okl.  Cr.  494,  102  Pac.  809,  upholding  statute  limiting  hours  of 
labor  on  public  work  to  eight  and  affirming  conviction .  of  paving  con- 
tractor for  its  violation ;  Horton  v.  Newport,  27  R.  I.  288,  61  Atl.  761, 
upholding  law  establishing  city  police  commission  and  authorizing  their 
payment  from  local  funds;  Town  School  Dist.  v.  School  Dist.  No.  2, 
72  Vt.  455,  48  Atl.  698,  upholding  Acts  1890,  No.  130,  giving  validity 
within  Brattleboro  school  district  to  teachers'  certificates  granted  by 
prudential  committee  of  that  district  and  providing  that  district  should 
receive  same  share  of  school  funds  as  before  passage  of  act;  dissent- 
ing opinion  in  People  v.  Coler,  166  N.  Y.  31,  59  N.  E.  726,  majority 
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holding  void  labor  law  1897,  in  so  far  as  it  provides  that  contractor 
on  municipal  works  shall  pay  workmen  rate  of  wages  prevailing  in 
locality. 

Political  subdivision  of  State  is  a  local  concern,  uncontrolled  by  Fed- 
eral Constitution. 

Approved  in  Matthews  v.  Kimball,  70  Ark.  463,  66  S.  W.  662,  hold- 
ing,, under  Sandf.  &  H.  Dig.,  §  5321,  a  city  council  is  authorized  to  lay 
off  whole  city  into  an  improvement  district  for  purpose  of  improving 
a  public  park;  State  v.  Board  of  Commrs.  of  Marion  County,  170  Ind. 
609,  610,  611,  85  N.  E.  518,  519,  upholding  act  of  1905  requiring  town- 
ships abutting  on  unimproved  highway  on  boundary  between  two  coun- 
ties to  pay  expense  of  improvement;  McSurely  v.  McGrew,  140  Iowa, 
169,  132  Am.  St.  Rep.  248,  118  N.  W.  418,  upholding  ait  of  1907  legal- 
izing act  of  county  supervisors  releasing  county  treasurer  from  liability 
for  loss  of  funds  deposited  in  bank  which  failed;  Heman  v.  Allen,  156 
Mo.  551,  57  S.  W.  563,  upholding  charter  provision  assessing  lots  in 
sewerage  district  for  cost  of  sewers  according  to  area 

Connecticut  act  of  1896,  creating  municipal  corporation  out  of  five 
towns,  to  erect  and  maintain  bridge,  is  not  undue  deprivation  as  against 
citizen  of  one  of  them. 

Approved  in  Houck  v.  Little  River  Drainage  District,  239  U.  S.  263, 
60  L.  Ed.  273,  36  Sup.  Ct.  60,  upholding  statute  of  Missouri  levying 
initial  fixed  tax  per  acre  on  tax  district  for  forming  drainage  district; 
County  Court  v.  State  of  West  Virginia,  208  U.  S.  197,  52  L.  Ed.  45J, 
28  Sup.  Ct.  275,  County  Court  of  West  Virginia  has  no  personal  in- 
terest in  tax  levy  made  by  it  giving  this  court  jurisdiction  to  review 
decision  of  State  court  that  levy  is  excessive,  though  basis  of  review 
is  that  reduction  of  assessment  will  compel  county  to  impair  obligations 
of  its  contracts;  Hunter  v.  Pittsburgh,  207  U.  S.  178,  52  L.  Ed.  159, 
28  Sup.  Ct.  40,  upholding  act  of  1906  of  Pennsylvania,  providing  for 
union  of  cities  of  Pittsburgh  and  Alleghany ;  Atkin  v.  Kansas,  191  U.  S. 
221,  48  L.  Ed.  157,  24  Sup.  Ct.  124,  upholding  Kan.  Gen.  Stats.  1901, 
§§  3827-3829,  making  it  criminal  for  contractor  on  public  work  to 
permit  or  require  employee  to  work  more  than  eight  hours  per  day; 
Goodrich  v.  Detroit,  184  U.  S.  439,  46  L.  Ed.  6S1,  22  Sup.  Ct.  399, 
upholding  Michigan  statute  of  1897,  providing  for  opening  of  streets 
on  notice  to  parties  whose  land  is  to  be  taken,  though  no  notice  pro- 
vided for  owners  of  land  liable  to  be  assessed  for  improvement;  Cull- 
man County  v.  Blount  County,  160  Ala.  324,  18  Ann.  Cas.  322,  49 
South.  317,  where  legislature  by  act  of  1901  changed  boundary  between 
two  counties  making  river  boundary  line,  subsequent  act  of  1907  appor- 
tioning indebtedness  for  bridge  built  before  1901,  then  wholly  within 
one  county,  is  valid;  District  of  Columbia  v.  Wormley,  15  App.  D.  C. 
67,  reassessment  against  abutting  property  owner  for  one-half  of  cost 
of  sidewalk  made  after  due  notice  and  within  ninety  days  of  judgment 
annulling  first   assessment   for   failure   to   give   due   notice  is   valid; 
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School  Town  of  Windfall  City  v.  Somerville,  181  In<L  471,  Ann.  Oaa. 
1916D,  661,  104  N.  E.  862,  upholding  act  of  1903  making  property  of 
common  school  corporations  liable  to  special  assessment  for  public  im- 
provements already  constructed;  Voris  v.  Pittsburg  Plate  Glass  Co., 
163  Ind.  607,  70  N.  E.  252,  upholding  assessment  for  street  improvement 
according  to  frontage;  Adams  v.  Shelbyville,  154  Ind.  471,  77  Am.  St. 
Rep.  488,  57  N.  E.  116,  holding  imposition  of  assessments  for  local 
improvements  per  front  foot  irrespective  of  question  of  accruing  bene- 
fits violates  Fourteenth  Amendment ;  Eckerson  v.  Des  Moines,  137  Iowa, 
463,  115  N.  W.  182,  act  providing  for  government  of  city  of  first  class, 
having  population  of  twenty-five  thousand  or  over,  by  special  charter, 
is  not  local  or  special  law  in  violation  of  State  Constitution;  State  v. 
City  of  Lawrence,  79  Kan.  253,  100  Pac.  492,  upholding  act  authorizing 
city  of  Lawrence  upon  vote  of  electors  to  issue  bonds  in  aid  of  univer- 
sity; Barfield  v.  Gleason,  111  Ky.  513,  63  S.  W.  968,  upholding  Ky. 
Stats.,  §  2838,  providing  for  original  cost  of  construction  of  streets  in 
cities  of  first  class  at  expense  of  abutting  owners  according  to  area; 
Shreveport  v.  Kansas  City  etc.  Ry.  Co.,  125  La.  586,  51  South.  652, 
holding  city  could  require  railroad  to  relay  tracks  to  conform  to  street 
paving;  Fruin-Bambrick  Const.  Co.  v.  St.  Louis  Shovel  Co.,  211  Mo. 
532,  111  S.  W.#88,  §t.  Louis  charter  providing  for  creation  of  special 
taxing  districts  for  levy  of  assessments  for  street  improvements  pro- 
vides for  sufficient  notice  to  property  owners  and  is  valid;  Webster  v. 
City  of  Fargo,  9  N.  D.  210,  82  N.  W.  733,  holding  legislature  may  pro- 
vide that  entire  cost  of  paving  city  streets  shall  be  borne  by  abutting 
owners  according  to  frontage;  St.  Benedict's  Abbey  v.  Marion  County, 
50  Or.  417,  93  Pac.  234,  upholding  act  of  1905  assessing  lands  benefited, 
in  proportion  to  benefit,  for  road  improvements;  King  v.  Portland, 
38  Or.  416,  63  Pac.  5,  upholding  front-foot  assessment  for  local  improve- 
ments; In  re  Opinion  of  the  Justices,  34  R.  I.  200,  83  Atl.  7,  upholding 
General  Laws  of  1909  providing  for  appointment  of  commissioners  to 
determine  proportion  each  city  and  town  in  metropolitan  park  district 
shall  pay  each  year  to  meet  interest  and  sinking  fund  requirements; 
Blais  v.  Franklin,  31  R.  I.  131,  77  Atl.  187,  upholding  laws  of  1909 
providing  for  appointment  of  commission  to  erect  bridge  between  cities 
of  Pawtucket  and  Central  Falls;  Horton  v.  Newport,  27  R.  I.  294, 
61  Atl.  763,  legislature  cannot  contract  away  its  power  over  local 
affairs  of  city;  Tennessee  Fertilizer  Co.  v.  McFall,  128  Tenn.  655,  163 
S.  W.  .809,  Revenue  Act  of  1907  vesting  quasi-judicial  authority  in 
back  tax  proceedings  on  county  trustee  is  valid,  and  person  taking 
part  in  proceedings  cannot  complain  of  insufficient  notice ;  State  ex  rel. 
Lindsey  v.  Derbyshire,  79  Wash.  239,  140  Pac.  545,  act  of  1913  requir- 
ing Superior  Court  stenographer  in  judicial  districts  having  popula- 
tion of  over  thirty  thousand  is  based  on  reasonable  classification  and 
is  valid,  though  certain  sections,  which  are  severable,  are  invalid;  dis- 
senting opinion  in  Town  of  Tarboro  v.  Staton,  156  N.  C.  517,  72  S.  E. 
582,  majority  upholding  ordinance  directing  construction  of  curb  and 
gutter  along  street,  one-half  of  cost  to  be  borne  by  town  and  other 
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half  by  abutting  property  owners;  dissenting  opinion  in  Jones  v.  Com- 
missioners of  Madison  County,  135  N.  C.  227,  47  S.  E.  756,  majority 
holding  law  authorizing  funding  of  county  indebtedness  not  mandatory ; 
Browne  v.  Turner,  176  Mass.  13,  56  N.  E.  970,  arguendo. 

Distinguished  in  Norwood  v.  Baker,  172  U.  S.  278,  43  L.  Ed.  447,  19 
Sup.  Ct.  190  (see  dissenting  opinion  in  172  U.  S.  298,  43  L.  Ed.  454, 
19  Sup.  Ct.  198),  imposition  on  abutting  property  of  whole  cost  of 
new  road  is  invalid. 

Legislative  power  to  impose  burdens  on  municipalities  and  to  con- 
trol their  local  administration  and  property.  Note,  48  L.  R.  A. 
465,  472. 

Supreme  Court  Is  bound  by  State  decision  upholding  act  under  State 
Constitution,  though  by  divided  court. 

Approved  in  Hartford  Fire  Ins.  Co.  v.  Chicago  etc.  Ry.  Co.,  175  U.  S. 
108,  44  L.  Ed.  92,  20  Sup.  Ct.  40,  following  Illinois  court's  construction 
of  lease  by  railroad,  containing  clause  exempting  railroad  from  fire 
liability;  York  v.  Washburn,  129  Fed.  570,  64  C.  C.  A.  132,  whether 
oral  contract  for  lease  for  more  than  year  void  or  voidable,  rule  of 
property  to  be  determined  by  State  courts;  Southern  Ry.  Co.  v.  North 
Carolina  Corporation  Commission,  99  Fed.  166,  holding  where  Federal 
court  has  independently  rendered  decision  contrary  to  State  decision 
holding  State  statute  has  been  repealed  it  will  be  recalled  if  still 
within  court's  control  in  deference  to  later  decision  of  State  court; 
dissenting  opinion  in  First  Nat.  Bank  v.  City  Council  of  Estherville, 
350  Iowa,  106,  129  N.  W.  479,  majority  holding  decision  of  Federal- 
Supreme  Court  that  taxation  of  shares  of  national  bank  stock  is  unlaw- 
ful discrimination  because  shares  of  State  banks  are  not  taxed  is  con- 
clusive on  State  court,  although  latter  believes  construction  was  erro- 
reous  and  that  shares  of  State  banks  are  taxable  under  State  law. 

Binding  effect  of  Federal  courts  of  dictum  of  State  courts,  or  de- 
cision not  concurred  in  by  majority  of  judges,  as  to  construction  of 
State  statute.    Note,  13  Ann.  Oas.  573. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  530,  531,  537. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  R.  A.  576. 

Municipal  corporation,  formed  by  legislature  from  several  towns  to 
maintain  bridge,  Is  not  formed  without  notice. 

Approved  in  Cincinnati  Street  R.  Co.  v.  Snell,  193  U.  S.  37,  48  L.  Ed. 
608,  24  Sup.  Ct.  319,  sustaining  law  giving  change  of  venue  when 
opposite  party  is  corporation  of  more  than  fifty  shareholders  doing 
business  in  county,  without  corresponding  right  to  corporation;  St. 
Louis  etc.  Ry.  Co.  v.  Grayson,  72  Ark.  126,.  78  S.  W.  779,  act  establish- 
ing levee,  district  need  not  provide  for  hearing;  Meier  v.  St.  Louis,  180 
Mo.  409,  79  S.  W.  957,  publication  of  notice  and  opportunity  to  be 
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heard  sufficient  in  special  street  assessment ;  dissenting  opinion  in  French 
v.  Barber  Asphalt  Paving  Co.,  181  U.  S.  351,  45  L.  Ed.  892,  21  Sup.  Ct. 
635  (affirming  Barber  Asphalt  Paving  Co.  v.  French,  158  Mo.  546,  58 
S.  W.  938),  majority  upholding  assessment  upon  abutting  lots  for  street 
improvements  without  preliminary  hearing  as  to  benefits. 

170  U.  8.  3122-843,  42  L.  Ed.  1060,  18  Sup.  Ot.  632,  SHAW  v.  KELLOGG. 

Public  land  grant  of  nonmineral  lands,  found  to  be  such  in  prescribed 
mode,  is  good  though  minerals  afterward  found. 

Approved  in  Lane  v.  Watts,  234  U.  S.  526,  527,  539,  58  L.  Ed.  1451, 
1456,  34  Sup.  Ct.  965,  holding  report  of  surveyor-general  and  survey 
by  surveyor-general  of  Arizona  amounted  to  finding  that  lands  were 
nonmineral  and  title  vested  in  holder  of  float  grant  selecting  lands; 
Burke  v.  Southern  Pacific  R.  R.  Co.,  234  U.  S.  691,  58  L.  Ed.  1548,  34 
Sup.  Ct.  907,  patent  issued  under  railroad  grant  is  conclusive  as  to 
nonmineral  character  of  land  and  cannot  be  attacked  by  stranger;  Dia- 
mond Coal  etc.  Co.  v.  United  States,  233  U.  S.  241,  58  L.  Ed.  940,  34 
Sup.  Ct.  507,  affirming  decree  canceling  patents  to  coal  lands  secured 
under  nonmineral  land  laws  for  lands  known  to  be  valuable  for  coal 
at  time  of  entry;  Southern  Development  Co.  v.  Endersen,  200  Fed. 
275,  281,  283,  upon  certification  by  Land  Department  of  lists  of  school 
lands  selected  by  State  of  Nevada,  title  passed  and  could  not  be  de- 
feated by  subsequent  showing  that  land  was  mineral;  Cosmos  Explora- 
tion Co.  v.  Gray  Eagle  Oil  Co.,  112  Fed.  16,  61  L,  R.  A-  230,  50  C.  C.  A. 
79  (affirming  104  Fed.  44,  46),  holding  claimant  of  lieu  lands  entered 
under  Forest  Reservation  Act  of  1897,  on  affidavit  stating  nonmineral 
character  of  lands,  not  entitled  to  equitable  relief  against  oil  placer 
claimant  in  possession,  where  entry  made  because  of  value  for  oil 
purposes  though  no  oil  yet  discovered- on  particular  lands;  Olive  Land 
etc.  Co.  v.  Olmstead,  103  Fed.  576,  holding  under  Forest  Reserve  Act 
of  1897,  right  of  one  selecting  lieu  lands  not  affected  by  fact  that  land 
is  in  vicinity  of  producing  oil  wells  and  that  it  has  surface  indications 
of  oil,  or  that  it  was  selected  with  view  of  its  possible  value  as  oil 
land,  where  no  oil  has  been  discovered  thereon;  Lane  v.  Watts,  41 
App.  D.  C.  149,  150,  151,  152,  finding  by  Commissioner  of  General 
Land  Office  that  land  is  vacant  and  nonmineral,  and  his  confirmation 
of  location,  cannot  be  disturbed  by  land  office  when  land  is  found  sub- 
sequently to  be  mineral;  dissenting  opinion  in  Tonopah  etc.  R.  Co.  v. 
Fellanbaum,  32  Nev.  301,  107  Pac.  889,  majority  holding  presumption 
that  land  was  vacant  when  patent  was  issued  was  rebuttable  by  proof 
that  it  had  been  in  possession  of  another  for  six  months  prior  to  date 
of  patent. 

Distinguished  in  United  States  v.  Lavenson,  206  Fed.  759,  canceling 
patents  to  six  mining  claims,  where,  through  inadvertence  or  mistake, 
there  was  no  hearing  upon  protest  of  forester  that  land  was  held  for 
water-power,  not  mineral  purposes. 
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Land  officers'  Insertion  in  patent,  of  other  than  terms  of  conveyance, 
is  invalid;  e.  g.,  unauthorized  proviso. 

Approved  in  Burke  v.  Southern  Pacific  R.  R.  Co.,  234  XL  S.  702, 
709,  58  L.  Ed.  1553,  1556,  34  Sup.  Ct.  907,  exception  inserted  in  patent 
of  lands  to  railroad  that  lands  found  to  be  mineral  should  be  excluded 
from  operation  of  patent  is  void;  Roberts  v.  Southern  Pac.  Co.,  186 
Fed.  945,  insertion  in  patents  of  land  to  railroads  clause  excepting 
mineral  lands  found  thereafter  is  void;  Enterprise  Irr.  Dist.  v.  Tri- 
State  Land  Co.,  92  Neb.  148,  138  N.  W.  181,  in  determining  priorities 
under  act  of  1895,  irrigation  board  could  not  impose  new  conditions. 

Public  lands  may  pass  conclusively  from  United  States  by  other  means 

than  patent. 

i 

Approved  in  Gourley  v.  Countryman,  18  Okl.  232,  90  Pac.  431,  re- 
ceiver's final  certificate  issued  under  homestead  laws  conveys  only 
equitable  estate,  and  holder  thereof  is  not  prohibited  from  entering 
public  lands  in  Oklahoma  under  act  of  1890. 

Bights  of  locators  entering  into  possession  and  paying  taxes  thirty-four 
years  are  not  subject  to  challenge. 

Approved  in  Maese  v.  Herman,  183  U.  S.  580,  46  L.  Ed.  338,  22  Sup. 
Ct.  94,  holding  confirmation  to  town  of  claim  reported  by  surveyor- 
general  as  claim  by  town  under  Mexican  grant  cannot  be  contested  by 
bill  in  equity  against  Land  Department  on  ground  that  grant  was  to 
private  persons  instead  of  to  town. 

Miscellaneous.  Cited  in  Maese  v.  Herman,  183  U.  S.  579,  46  L.  Ed. 
838,  22  Sup.  Ct.  94,  and  Shaw  v.  Lockett,  14  Colo.  App.  415,  60  Pac. 
364,  both  reciting  history  of  litigation;  Dimick  v.  Shaw,  94  Fed.  267, 
36  C.  C.  A.  347,  subsequent  phase  of  same  litigation. 

170  XT.  S.  343-355,  42  L.  Ed.  1061,  18  Sup.  Ot.  620,  THOMPSON  v.  UTAH. 

Federal  constitutional  provisions,  as  to  trial  of  crimes,  apply  in  the 
territories. 

Approved  in  Queenan  v.  Territory,  11  Okl.  266,  61  L.  R.  A.  324,  71 
Pac.  219,  reaffirming  rule ;  Hawaii  v.  Mankichi,  190  U.  S.  211,  47  L.  Ed. 
1020,  23  Sup.  Ct.  788,  holding  criminal  proceedings  by  grand  and  petit 
juries  not  substituted  for  existing  Hawaiian  procedure  by  Newlands  reso- 
lution of  annexation;  Rassmussen  v.  United  States,  197  U.  S.  526,  527, 
49  L.  Ed.  865,  866,  25  Sup.  Ct.  514,  holding  void  Alaska  Code  providing 
for  trial  by  jury  of  six  in  misdemeanors;  Downes  v.  Bidwell,  182  U.  S. 
270,  293,  361,  45  L.  Ed.  1100,  1109,  1185,  21  Sup.  Ct.  780,  789,  816, 
upholding  Foraker  Act  imposing  duties  on  imports  from  Porto  Rico; 
Capital  Traction  Co.  v.  Hof,  174  U.  S.  5,  16,  43  L.  Ed.  874,  879,  19 
Sup.  Ct.  582,  provisions  apply  to  District  of  Columbia;  dissenting  opin- 
ion in  Dorr  v.  United  States,  195  U.  S.  155,  157,  49  L.  Ed.  135,  136, 
24  Sup.  Ct.  808,  majority  holding  jury  trial  guaranteed  in  Federal  Con- 
stitution did  not  extend  of  its  own  force  to  Philippine  Islands. 
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Jury,   as  referred  to  in  Constitution  and  sixth  amendment,  is  the 
common-law  jury  of  twelve. 

Approved  in  Maxwell  v.  Dow,  176  U.  S.  586,  609,  44  L.  Ed.  599,  608, 
20  Sup.  Ct.  450,  upholding"  prosecution  for  felony  by  jury  of  eight 
under  Utah  Constitution;  Ex  parte  Moebus,  137  Fed.  157,  showing 
that  prisoner  for  five  years  after  extradition  has  been  confined  on  Gov- 
ernor's warrant  authorizes  habeas  corpus  in  Federal  court;  West  v. 
Gammon,  98  Fed.  427,  39  C.  C.  A.  271,  upholding  judgment  of  convic- 
tion rendered  on  plea  of  guilty  voluntarily  entered  and  which  leaves 
no  issue  of  fact  for  trial;  State  v.  Simons,  61  Kan.  753,  756,  60  Pac. 
1052,  1053,  holding  defendant  in  prosecution  for  felony  cannot  agree 
to  discharge  of  one  .of  jurors  and  submit  to  verdict  by  remaining 
jurors ;  State  v.  Ellis,  22  Wash.  132,  60  Pac.  137,  holding  defendant  in 
prosecution  for  felony  cannot  stipulate  for  trial  by  jury  of  eleven  men ; 
Richmond  v.  Henderson,  48  W.  Va.  398,  37  S.  E.  657,  holding  appeal 
and  not  certiorari  lies  from  judgment  of  justice  rendered  on  verdict 
of  jury ;  Lovings  v.  Norfolk  etc.  Ry.  Co.,  47  W.  Va.  588,  35  S.  E.  964, 
holding  void  Code,  c.  50,  §  169,  in  so  far  as  it  authorizes  jury  of  six 
to  try  in  Circuit  Court  appeals  from  judgments  of  justices;  dissenting 
opinion  in  Hawaii  v.  Mankichi,  190  U.  S.  246,  47  L.  Ed.  1033,  23  Sup. 
Ct.  801,  majority  holding  criminal  proceedings  by  grand  and  petit 
juries  not  substituted  for  existing  Hawaiian  procedure  by  Newlands 
resolution  of  annexation ;  State  v.  Ardoin,  51  La.  Ann.  173,  72  Am.  St. 
Rep.  457,  24  South.  803,  provision  for  verdict  on  concurrence  of  nine 
jurors  is  void  as  to  prior  offenses;  Brown  v.  State,  62  N.  J.  L.  678, 
42  Atl.  814,  act  authorizing  trial  by  struck  jury  is  valid;  Capital  Trac- 
tion Co.  v.  Hof,  174  U.  S.  16,  43  L.  Ed.  879,  19  Sup.  Ct.  586,  and 
State  v.  Hart,  19  Utah,  447,  57  Pac.  417,  both  arguendo. 

General  scope  of  constitutional  provisions  guaranteeing  right   of 
trial  by  jury.    Note,  1  Ann.  Gas.  704. 

Change  in  procedure,  not  affecting  substantial  rights  of  accused,  is  not 
ex  post  facto. 

Approved  in  State  v.  Vannah,  112  Me.  253,  91  Atl.  986,  right  to  change 
of  venue  is  not  common-law  right,  and  legislature  has  plenary  power  to 
regulate  it;  People  v.  Green,  201  N.  Y.  181,  Ann.  Gas.  1912A,  884,  94 
N.  E.  661,  law  of  1910  amending  Code  of  Criminal  Procedure  giving 
County  Court  of  Albany  County  jurisdiction  of  crimes  punishable  with 
death  giving  new  jurisdiction  to  existing  court,  but  not  changing  rules 
of  evidence  or  degree  of  punishment,  is  not  ex  post  facto;  State  v. 
McDowell,  61  Wash.  400,  Ann.  Gas.  19120,  782,  32  L.  R.  A.  (N.  S.)  414, 
112  Pac.  521,  Sixth  Amendment  to  Federal  Constitution  guaranteeing 
speedy  and  public  trial  by  impartial  jury,  does  not  apply  to  prosecution 
in  State  court ;  Thompson  v.  Missouri,  171  U.  S.  386,  43  L.  Ed.  207,  18 
Sup.  Ct.  924,  upholding  Missouri  act  relating  to  comparison  of  disputed 
handwriting;  State  v.  Ardoin,  51  La.  Ann.  171,  72  Am.  St.  Rep.  455,  24 
South.  802,  and  Murphy  v.  Commonwealth,  172  Mass.  269,  70  Am.  St. 
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Bep.  271,  272,  43  L.  It.  A.  157,  52  N.  E.  507,  whether  it  will  alter  situa- 
tion of  party  to  his  disadvantage  is  test  of  unconstitutionality  of  law. 

Constitutional  provision  in  Utah,  for  trials  by  jury  of  eight,  is  ex  post 
facto  as  to  prior  offense. 

Approved  in  Frank  v.  Mangum,  237  U.  S.  344,  69  L.  Ed.  987,  35  Sup. 
Ct.  582,  decision  of  appellate  court  that  accused  was  not  denied  due 
process  of  law  by  his  enforced  absence  when  verdict  was  rendered  was 
not  so  inconsistent  with  previous  decisions  as  to  amount  to  be  ex  post 
facto,  as  provision  is  directed  against  legislative  not  judicial  action; 
Freeman  v.  United  States,  227  Fed.  750,  reversing  conviction  of  con- 
spiracy to  defraud  government  for  substitution  of  judge  after  govern- 
ment had  presented  whole  of  its  case  and  testimony  of  one  hundred  and 
six  witnesses  had  been  given;  Gibson  v.  Bellingham  etc.  Ey.  Co.,  213 
Fed.  489,  Superior  Court  of  Washington,  in  which  verdict  may  be  by  ten 
out  of  twelve  men  in  civil  action,  is  court  of  competent  jurisdiction  to 
entertain  action  under  Federal  Employers'  Liability  Act;  Tyomies  Pub. 
Co.  v.  United  States,  211  Fed.  387,  128  C.  C.  A.  47,  Penal  Code  of  1909t 
making  it  offense  to  mail  obscene  and  filthy  matter,  is  not  invalid  as  ex 
post  facto  law;  United  States  v.  Haskell,  1,69  Fed.  454,  indictment  in 
Federal  District  Court  in  Oklahoma  after  its  admission  for  offense  com- 
mitted  in  Indian  Territory  before  admission  was  invalid  where  it  was 
found  by  grand  jury  of  twenty-one  men  instead  of  sixteen,  as  required 
by  territorial  law,  as  change  substantially  affected  rights  of  accused; 
Howler  v.  Chicago  etc.  Ry.  Co.,  166  Fed.  830,  where  case  was  settled  by 
stipulation  before  submission  to  jury,  docket  fee  of  twenty  dollars  pro- 
vided by  Rev.  Stats.,  §  824,  was  not  allowable ;  McFadden  v.  Blocker,  3 
Ind.  Ter.  229,  58  L.  R.  A.  894,  54  S.  W.  875,  extension  by  act  of  Congress 
of  Arkansas  statute  over  Indian  Territory  requiring  mortgagee  of  chattel 
mortgage  executed  by  nonresident  to  take  possession  of  property  in  order 
to  secure  lien  against  third  person,  while  mortgages  of  residents  need 
only  be  recorded,  is  valid;  Chesapeake  etc.  Ry.  Co.  v.  Kelly's  Admx., 
161  Ky.  656, 171  S.  W.  185,  State  Circuit  Court  has  jurisdiction  of  action 
under  Federal  Employers'  Liability  Act,  although  three-fourths  of  jurors 
in  such  court  may  return  verdict;  Wendling  v.  Commonwealth,  143  Ky. 
592,  137  S.  W.  208,  person  tried  by  twelve  men  who  agree  on  verdict 
has  trial  as  guaranteed  by  section  7  of  Constitution,  and  cannot  com- 
plain because  qualification  of  jurors  or  manner  of  selection  is  changed; 
Louisiana  v.  Fourchy,  106  La.  750,  31  South.  328,  holding  void  Rev. 
Stats.,  §§  119,  120,  authorizing  disbarment  in  civil  suit  for  acts  which 
when  committed  he  could  have  been  disbarred  only  after  trial  and  con- 
viction in  criminal  court ;  State  v.  Cook,  52  La.  Ann.  115,  26  South.  751, 
holding  Act  of  1898,  No.  135,  providing  for  selection  of  jury  from  thirty 
jurors  drawn  from  general  venire  box  instead  of  being  selected  from 
thirty-four  jurors  so  drawn,  is  not  ex  post  facto  as  to  crime  committed 
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prior  to  its  passage;  Commonwealth  v.  Phelps,  210  Mass.  81,  Ann.  Cas. 
19120,  1119,  37  L.  R.  A.  (N.  S.)  567,  96  N.  E.  350,  statute  of  1910  pro- 
viding: for  trial  in  capital  cases  before  two  or  more  justices  is  not  void 
as  ex  post  facto  when  applied  to  prior  offense  because  it  leaves  matters 
of  discretion  for  decision  of  one  judge  instead  Of  two  or  more  as  before ; 
In  re  Lauritsen,  99  Minn.  323,  109  N.  W.  408,  election  contest  involving* 
charges  of  fraud,  illegal  voting,  and  legality  of  election  cannot  be  deter- 
mined in  mandamus  proceedings;  State  v.  Denton,  164  N.  C.  532,  80 
S.  E.  402,  act  of  1913,  making  it  unlawful  to  have  possession  of  intoxi- 
cating liquors  for  sale  after  April  1, 1913,  is  not  ex  post  facto  as  to  per- 
son having  liquor  in  his  possession  April  17th,  in  absence  of  showing 
liquor  was  acquired  prior  to  ratification  of  act;  Higgins  v.  Brown,  20 
Okl.  391,  400,  1  Okl.  Cr.  67,  75,  94  Pac.  717,  720,  indictment  for  murder 
pending  in  territorial  court  is  cognizable  in  District  Court  of  State  in 
county  in  which  offense  was  committed;  Bettge  v.  Territory,  17  Okl.  87, 
87  Pac.  898,  reversing  conviction  for  selling  liquor  without  license  where 
accused  was  refused  trial  by. jury  of  twelve  men  and  was  tried  by  jury 
of  six;  Garnsey  y.  State,  4  Okl.  Cr.  550,  551,  556,  38  L.  R.  A.  (N.  S.) 
600,  112  Pac.  26,  28,  reversing  conviction  upon  information  charging 
person  with  having  committed  felony  in  Oklahoma  Territory  prior  to 
statehood,  as  fifth  amendment  to  Federal  Constitution  guarantees  such 
person  right  to  be  accused  by  indictment  only;  Sharp  v.  State,  3  Okl. 
Cr.  29,  104  Pac.  73,  one  accused  of  murder  committed  in  Indian  Terri- 
tory is  entitled  on  trial  in  State  court  to  jury  drawn  from  district  as  it 
was  before  the  admission  of  State;  State  v.  Bates,  22  Utah,  68,  70,  73, 
61  Pac.  905,  906,  holding  one  convicted  by  unlawful  jury  after  plea  en- 
tered is  not  once  in  jeopardy  though  former  conviction  stands  unreversed 
and  he  may  be  rearrested  under  same  indictment ;  State  v.  Baker,  50 
La.  Ann.  1249,  69  Am.  St.  Rep.  473,  24  South.  241,  defendant  charged 
with  past  offense  cannot  be  deprived  of  jury  trial  by  virtue  of  new  Con- 
stitution; State  v.  Ardoin,  51  La.  Ann.  172,  72  Am.  St.  Rep.  456,  24 
South.  803,  State  constitutional  provision  authorizing  conviction  on  con- 
currence of  nine  jurors  is  void  as  to  prior  offenses ;  Murphy  v.  Common- 
wealth, 172  Mass.  271,  70  Am.  St.  Rep.  273,  43  L.  R.  A.  158,  52  N.  E.  508, 
statute  taking  away  right  to  credits  for  good  conduct  is  ex  post  facto  as 
to  prior  sentenced  criminal;  State  v.  Hart,  19  Utah,  442,  57  Pac.  410, 
persons  charged  with  commission  of  felony,  prior  to  admission,  may  be 
tried  by  jury  of  twelve;  State  v.  Rock,  20  Utah,  42,  57  Pac.  532,  grand 
jury  laws  of  Utah,  prior  to  admission,  govern  prosecutions  for  offenses 
committed  prior  to  admission ;  dissenting  opinion  in  Downes  v.  Bidwell, 
182  U.  S.  362,  45  L.  Ed.  1135,  21  Sup.  Ct.  815,  majority  upholding 
Foraker  Act  imposing  duty  on  imports  from  Porto  Rico;  dissenting 
opinion  in  Hallock  v.  United  States,  185  Fed.  426,  427,  428,  107  C.  C.  A. 
487,  majority  holding  indictment  by  grand  jury  of  nineteen  was  not  ex 
post  facto  as  applied  to  offense  committed  in  territory  of  Oklahoma, 
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although  territorial  law  fixed  number  of  grand  jury  at  not  less  than 
twelve  nor  more  than  sixteen. 

Distinguished  in  Hallock  v.  United  States,  185  Fed.  420,  421,  422,  107 
C.  C.  A.  487,  statute  governing  procedure  in  Federal  court  in  States  and 
fixing  number  of  grand  jury  at  not  less  than  sixteen  nor  more  than 
twenty-three  is  not  invalid  as  ex  post  facto  as  applied  to  offense  in  terri- 
tory of  Oklahoma,  for  which  indictment  was  found  by  grand  jury  of  nine- 
teen, although  territorial  law  fixed  number  at  not  less  than  twelve  nor 
more  than  sixteen ;  dissenting  opinion  in  Dickinson  v.  United  States,  159 
Fed.  823,  86  C.  C.  A.  625,  majority  holding  person  accused  of  felony 
cannot  waive  right  to  trial  by  jury  of  twelve  men. 

Legislative  regulation  of  qualifications  of  jurors  as  violating  con- 
stitutional guaranty  of  right  to  trial  by  jury.  Note,  Ann.  Gas. 
19120,  785. 

Number  and  agreement  of  jurors  necessary  to  valid  verdict.  Note, 
43  L.  R.  A.  33,  38,  57,  62. 

One  under  trial  for  felony  cannot  assent  to  be  deprived  of  his  liberty 
by  unauthorized  tribunal 

Approved  in  Dickinson  v.  United  States,  159  Fed.  805,  806,  810,  86 
0.  C.  A.  625,  in  prosecution  for  misappropriation  of  funds  of  national 
bank  accused  could  not  waive  right  to  trial  by  jury  of  twelve  men  by  con- 
senting to  continue  trial  with  ten  men  after  two  had  been  excused; 
Ex  parte  Dawson,  20  Idaho,  183,  35  L.  R.  A.  (N.  S.)  1146,  117  Pac.  697, 
denying  habeas  corpus  to  release  person  convicted  of  grand  larceny  on 
plea  of  guilty  without  trial  by  jury,  as  accused 's  admission  takes  place 
of  verdict  of  jury;  State  v.  Thompson,  104  La.  169,  28  South.  883,  hold- 
ing one  accused  of  crime  necessarily  punishable  at  hard  labor  cannot 
waive  jury ;  State  v.  McCarthy,  76  N.  J.  L.  297,  69  Atl.  1076,  quashing 
indictment  for  failure  of  sheriff  to  summon  grand  jury  impartially; 
Frick  Co.  v.  Oats,  20  Okl.  486,  94  Pac.  686,  holding  State  Supreme  Court 
may  overrule  erroneous  decision  of  Supreme  Court  of  territory;  Miller 
v.  State,  3  Okl.  Cr.  460,461,  462,  106  Pac.  811,  812,  reversing  conviction 
of  assault  and  battery  in  Oklahoma  Territory,  where  accused  stood  mute 
and  failed  to  demand  jury  and  court  heard  evidence;  dissenting  opinion 
in  Schick  v.  United  States,  195  U.  S.  78,  84,  49  L.  Ed.  106,  108,  24  Sup. 
Ct.  826,  majority  holding  that  one  prosecuted  by  information  in  Fed- 
eral court  for  selling  oleomargarine,  penalty  fifty  dollars,  may  waive 
jury;  dissenting  opinion  in  Kepner  v.  United  States,  195  U.  S.  135,  49 
L.  Ed.  127,  24  Sup.  Ct.  797,  arguendo. 

Distinguished  in  Diaz  v.  United  States,  223  U.  S.  458,  Ann.  Oas.  19130, 
1138,  56  L.  Ed.  506,  32  Sup.  Ct.  250,  holding  accused's  voluntary  absence 
at  lime  when  presence  Was  not  made  indispensable  by  Philippine  Stat- 
utes was  waiver  of  right  to  be  present  at  every  stage  of  trial;  Queenan 
v.  Oklahoma,  190  U.  S.  551,  47  L.  Ed.  1178,  23  Sup.  Ct.  763,  holding  right 
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of  defendant  to  object  that  juror  is  disqualified  because  it  appeared  dur- 
ing trial  that  he  had  been  convicted  of  felony,  contrary  to  his  statement 
on  voir  dire,  is  waived  by  failure  to  raise  question  until  after  verdict; 
Guthrie  Nat.  Bank  ▼.  Guthrie,  173  U.  S.  538,  43  L.  Ed.  800,  19  Sup.  Ct. 
517,  arguendo. 

Consent  in  criminal  case  to  proceeding  with  less  than  twelve  jurors. 
Note,  46  L.  R.  A.  (N.  8.)  38. 

Power  of  legislature  to  confer  jurisdiction  to  try  past  offenses  on 
existing  court.    Note,  Ann.  Gas.  1912A,  889. 

170  XT.  S.  365-372,  42  L.  Ed.  1068,  18  Sup.  Ot.  667,  VIRGINIA  ETC.  OOAI. 
CO.  V.  CENTRAL  R.  R.  ETC.  CO. 

Railroad  supplies,  purchased  to  keep  road  going  before  and  after  re- 
ceivership, have  priority  over  bondholders 

Approved  in  Pennsylvania  Steel  Co.  v.  New  York  City  Ry.  Co.,  216 
Fed;  471, 132  C.  C.  A.  518,  claims  for  supplies  for  use  of  railroad  within 
reasonable  time  of  appointment  of  receiver  were  properly  given  prefer- 
ence over  claims  of  general  creditors  out  of  current  earnings  or  unmort- 
gaged assets  in  hands  of  receivers;  Pennsylvania  Steel  Co.  v.  New  York 
City  Ry.  Co.,  208  Fed.  173,  174,  176,  177,  in  distribution  of  assets  of 
insolvent  street  railroad,  claims  for  rentals  of  leased  lines  accruing  prior 
to  receivership  are  not  entitled  to  priority  over  general  claims,  as  in- 
cluded in  claims  of  operating  expenses;  Central  Trust  Co.  v.  Colorado 
Ry.  Light  etc.  Co.,  200  Fed.  91,  fact  that  work  was  not  completed  until 
after  appointment  of  receiver  does  not  entitle  claim  to  preference  where 
continuance  of  work  was  not  authorized  by  court  or  receiver  and  there 
was  no  diversion  of  current  income  for  benefit  of  mortgagee ;  Title  Insur- 
ance etc.  Co.  v.  Home  Telephone  Co.,  200  Fed.  267,  president  of  public 
service  corporation  receiving  no  salary  cannot  recover  for  services  out- 
side duties  of  his  office  in  absence  of  agreement,  and  even  in  case  of 
agreement  his  claim  is  not  entitled  to  preference  over  that  of  mortgage 
bondholders  in  case  of  insolvency;  City  Trust  Co.  v.  Sedalia  Light  etc. 
Co.,  195  Fed.  848,  claims  of  interveners  in  mortgage  foreclosure  suit  for 
cost  of  maintaining  flagmen  at  crossing  under  contract  and  for  coal  fur- 
nished were  not  entitled  to  priority  over  mortgage  debt;  Whelan  v. 
Enterprise  Transp.  Co.,  175  Fed.  213,  in  distribution  of  assets  of  insol- 
vent steamship  company,  claims  of  connecting  transportation  companies 
for  traffic  balances  on  account  of  joint  freights  collected  by  defendant 
are  not  entitled  to  priority  over  claims  of  other  unsecured  creditors; 
Seaboard  Air  Line  Ry.  v.  Continental  Trust  Co.,  166  Fed.  600,  attorney 
of  railroad  is  employee  within  terms  of  court  order  allowing  priority  of 
payment  from  current  earnings  over  claims  of  mortgage  bondholders; 
Louisville  &  N.  R.  R.  Co.  v.  Memphis  Gaslight  Co.,  125  Fed  100,  60 
C.  C.  A.  141,  holding  where  complainant  furnished  coal  to  gas  company 
for  several  years  and  thereafter  obtained  judgment  therefor  on  which 
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execution  returned  nulla  bona,  and  assets  sVld  to  pay  mortgage,  com- 
plaint showing  that  twelve  or  eighteen  months  previous  income  had  been 
diverted  to  pay  interest  is  insufficient  to  entitle  complainant  to  prefer- 
ence over  mortgage;  Southern  R.  Co.  v.  Chapman  Jack  Co.,  117  Fed. 
426,  54  C.  C.  A.  598,  holding  articles  purchased  for  use  on  railroad  nearly 
year  prior  to  receivership  for  use  on  leased  road  not  included  in  mort- 
gage not  entitled  to  preference  over  mortgage  debt;  Southern  R.  Co.  v. 
Ensign  Mfg.  Co.,  117  Fed.  423,  54  C.  C.  A.  591,  holding  one  furnishing 
car-wheels  under  contract  with  railroad  relying  upon  being  paid  for 
same  in  sixty  days  in  accordance  with  previous  course  of  dealing  and 
with  knowledge  that  they  were  to  be  used  in  repairing  equipment  of 
leased  road  has  no  preference  over  mortgages  which  do  not  include  leased 
road ;  Gregg  v.  Mercantile  Trust  Co.,  109  Fed.  227,  48  C.  C.  A.  318,  hold- 
ing mortgage  upon  corpus  of  property  of  railroad  can  only  be  displaced 
in  favor  of  later  general  creditors  on  ground  and  to  extent  that  there 
has  been  diversion  bf  current  income  by  company  or  receiver  by  which 
mortgagees  have  profited  and  from  which  income  such  general  creditors 
had  prior  equitable  right  to  payment;  Illinois  Trust  etc.  Bank  v.  Doud, 
105  Fed  147,  52  L.  R,  A.  481,  44  C.  C.  A.  389,  holding  loan  to  quasi- 
public  mortgagor  on  pledge  of  income  to  make  addition  to  mortgaged 
property  entitles  lender  to  no  preference  in  distribution  of  income  over 
pridr  mortgage  covering  all  income  and  property  of  mortgagor  acquired 
or  to  be  acquired ;  First  Nat.  Bank  v.  Ewing,  103  Fed.  183,  43  C.  C.  A. 
150,  holding  where  railroad  at  time  it  passed  into  hands  of  receiver  was 
uncompleted,  it  was  proper  for  court  to  authorize  issuance  of  receiver's 
certificates  to  raise  money  for  its  completion  and  equipment  as  well  as 
to  pay  debts  due  for  labor  previously  done,  and  to  make  such  certificates 
as  well  as  ordinary  operating  expenses  of  receiver  in  excess  of  earnings 
superior  lien  to  those  of  prior  mortgages;  New  York  Security  etc.  Co. 
v.  Louisville  etc.  R.  R.  Co.,  102  Fed.  391,  holding  where  court  on  appli- 
cation of  mortgagee  puts  railroad  formed  by  consolidation  of  several 
lines  into  hands  of  receiver  who  pays  operating  expenses,  taxes  and 
interest  on  prior  divisional  mortgages  and  in  so  doing  incurs  preferential 
debts,  preferential  debts  cannot  be  apportioned  among  several  mortgage 
interests;  Citizens'  Trust  Co.  v.  National  Equipment  etc.  Co.,  178  Ind. 
173,  41  L.  R.  A.  (N.  S.)  696,  98N.  E.  867,  supplies  and  materials  fur- 
nished to  quasi-public  corporation  more  than  six  months  before  appoint- 
ment of  receiver  may  be  given  preference  where  such  supplies  enabled 
it  to  continue  going  concern ;  Homer  v.  Baltimore  Refrigerating  etc.  Co., 
117  Md.  419,  84  Atl.  179,  where  receiver  is  appointed  for  corporation 
supplying  heat  to  city,  creditor  for  coal  furnished  to  carry  on  business 
has  equitable  lien  on  earnings  prior  to  rights  of  bondholders ;  Van  Frank 
v.  St.  Louis  etc.  Ry.  Co.,  89  Mo.  App.  499,  holding  claim  for  printed 
matter  and  stationery  furnished  on  simple  contract  anterior  to  fore^ 
XVU--89 
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closure  proceedings  not  preferred  over  mortgage;  Van  Frank  v.  Missouri 
Pacific  Ry.  Co.,  89  Mo.  App.  470,  474,  476,  holding  traffic  balances  accru- 
ing within  year  prior  to  receivership  are  preferred  debts  over  mortgage ; 
Jackson  Coal  etc.  Co.  v.  Phillips  Line,  114  Va.  56,  75  S.  E.  686,  expenses 
incurred  in  carrying  on  business  of  insolvent  steamship  company  will 
be  preferred  to  claims  of  bondholders  for  amount  paid  to  release  steamer, 
although  decree  releasing  libeled  ship  provided  that  bondholders  should 
be  subrogated  to  libelant's  right  of  priority  of  payment  out  of  proceeds 
of  steamer;  dissenting  opinion  in  Gregg  v.  Metropolitan  Trust  Co.,  197 
U.  S.  195, 196,  49  L.  Ed.  722,  25  Sup.  Ct.  415,  majority  refusing  priority 
to  claim  for  ties  necessary  to  preservation  of  railroad,  furnished  within 
six  months  of  receivership. 

The  following  cases  hold  the  respective  claims  are  preferred:  Grand 
Trunk  Ry.  Co.  v.  Central  Vermont  R.  R.  Co.,  88  Fed.  621,  claims  for 
supplies  furnished  six  months  prior  to  receivership;  Stewart  v.  Wiscon- 
sin Cent.  R.  R.  Co.,  95  Fed.  578,  claim  for  car-wheels'  supplied  to  lessee 
of  railroad.  Following  held  not  preferred  claims :  Grand  Trunk  Ry.  Co. 
v.  Central  Vermont  R.  R.  Co.,  90  Fed.  163,  claim  for  car  rentals  accru- 
ing before  receivership;  Ruhlender  v.  Chesapeake  etc.  R.  R.  Co.,  91  Fed. 
9,  33  C.  C.  A.  299,  claim  for  rails  sold  individual  on  own  credit  to  be 
used  by  railroad;  Felton  v.  Cincinnati,  95  Fed.  342,  37  C.  C.  A.  88,  claim 
for  bridge  construction  by  receiver  upon  lessor's  interest,  where  l6ase 
gave  no  right  to  improve  at  lessor's  expense;  International  Trust  Co.  v. 
T.  B.  Townsend  Brick  etc.  Co.,  95  Fed.  858,  859,  37  C.  C.  A.  396,  claim 
for  building  bridge  on  railroad  line. 

Distinguished  in  Gregg  v.  Metropolitan  Trust  Co.,  197  U.  S.  187,  188, 
49  L.  Ed.  719,  25  Sup.  Ct.  415,  refusing  priority  to  claim  for  ties  neces- 
sary to  preservation  of  railroad,  furnished  within  six  months  of  receiver- 
ship; Mersick  v.  Hartford  etc.  R.  R.  Co.,  76  Conn.  21,  100  Am.  St.  Rep. 
977,  55  Atl.  668,  no  priority  for  supplies  furnished  to  street  railroad 
before  trusteeship  when  not  enough  income  for  current  expenses ;  Secur- 
ity Trust  Co.  v.  Goble  R.  Co.,  44  Or.  375,  376,  74  Pac.  921,  922,  refusing 
priority  where  services  rendered  railroad  were  not  to  keep  it  going  but 
in  furtherance  of  a  logging  venture. 

Relation  of  receivers  to  pre-existing  liens,  and  the  remedies  for  their 
enforcement.    Note,  71  Am.  St.  Rep.  377. 

Power  to  create  liens  by  receivers.    Note,  83  Am.  St.  Rep.  74. 

Priority  of  claims  against  property  in  receiver's  hands  over  recorded 
liens.    Note,  2  L.  R.  A.  (N.  S.)  1023.  * 

Priority  of  current  supplies  over  bondholders  is  unaffected  by  fact  of 
misappropriation  of  income. 

Approved  in  International  Trust  Co.  v.  T.  B.  Townsend  Brick  etc.  Co., 
95  Fed.  861,  37  C.  C.  A.  396,  reaffirming  rule;  Southern  R.  Co.  v.  Ensign 
Mfg.  Co.,  117  Fed.  420,  54  C.  C.  A.  591,  holding  one  furnishing  car- 
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wheels  under  contract  with  railroad  relying  upon  being  paid  in  sixty 
days  in  accordance  with  previous  course  of  dealing  and  with  knowledge 
that  they  were  to  be  used  on  cars  of  leased  road  has  no  preference  over 
mortgage  which  does  not  include  leased  road;  Rhode  Island  Locomotive 
Works  v.  Continental  Trust  Co.,  108  Fed.  7,  47  C.  C.  A.  147,  holding 
vendor  of  engines  which  were  not  necessary  to  maintain  road  as  going 
concern  cannot  on  subsequent  appointment  of  receiver  become  entitled 
to  preferential  payment  over  mortgages. 

Distinguished  in  Gregg  v.  Mercantile  Tmst  Co.,  109  Fed.  229,  48 
C.  C.  A.  318,  holding  mortgage  upon  corpus  of  property  of  railroad  can 
only  be  displaced  in  favor  of  later  general  creditors  on  ground  and  to 
extent  that  there  has  been  diversion  of  current  income  by  company  or 
receiver  by  which  mortgagees  have  profited  and  from  which  income  such 
general  creditors  had  prior  equitable  right  to  payment. 

Company  purchasing  from  another  and  furnishing  supplies,  tacitly  rely- 
ing on  priority,  has  priority  even  after  receivership. 

Approved  in  Southern  Ry.  Co.  v.  Carnegie  Steel  Co.,  176  U.  S.  283, 
285,  44  L.  Ed.  470,  471,  20  Sup.  Ct.  357,  358,  holding  debt  for  rails  bought 
by  railroad  shortly  prior  to  appointment  of  receiver  and  needed  to  oper- 
ate road  properly  and  safely  has  preference  over  mortgage  as  to  income ; 
Southern  R.  Co.  v.  Ensign  Mfg.  Co.,  117  Fed.  422,  54  C.  C.  A.  591,  hold- 
ing one  furnishing  car-wheels  under  contract  with  railroad  relying  upon 
being  paid  in  sixty  days  in  accordance  with  previous  course  of  dealing 
and  with  knowledge  that  they  were  to  be  used  on  cars  of  leased  road 
has  no  preference  over  mortgage  which  does  not  include  leased  road; 
New  York  Security  etc.  Co.  v.  Louisville  etc.  R.  R.  Co.,  102  Fed.  389, 
holding  where  court  on  application  of  mortgagee  puts  railroad  formed 
by  consolidation  of  several  lines  into  hands  of  receiver,  who  pays  oper- 
ating expenses,  taxes  and  interest  on  divisional  mortgages,  and  in  so 
doing  incurs  preferential  indebtedness,  preferential  debts  cannot  be 
apportioned  among  several  mortgage  interests;  Cohen  v.  Gold  Creek  etc. 
Min.  Co.,  95  Fed.  583,  creditor  of  mining  corporation  may  enforce  lien 
where  receiver  has  failed  to  report  for  six  months. 

Miscellaneous.  Cited  in  Atlantic  Trust  Co.  v.  Dana,  128  Fed.  230,  62 
C.  C.  A.  657,  holding  where  corporation  receiver  appointed  in  suit  by 
judgment  creditors  to  which  mortgagees  are  not  parties  is  directed  to 
make  permanent  improvements,  cost  thereof  not  chargeable  against 
income  accruing  after  mortgagee  of  income  has  asserted  his  right  thereto 
by  intervening  in  aid  of  suit  to  foreclose  his  mortgage. 

170  XT.  S.  372-383,  42  L.  Ed.  1074,  18  Sup.  Ot.  626,  SMITH  v.  UNITED 

STATES. 

Entryman,  being  required  to  pay  before  proofs  filed,  money  so  paid 
thereupon  becomes  public  money,  for  which  receiver  and  his  sureties  are 
liable  to  account. 
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Approved  in  United  States  v.  Abeel,  174  Fed.  17,  28  C.  C.  A.  50,  where 
clerk  of  Circuit  Court  receives  large  deposits  from  litigants  and  fails 
to  pay  to  persons  entitled  to  same  or  to  turn  over  funds  to  successor, 
United  States  as  payee  may  maintain  action  on  his  official  bond  to  re- 
cover amount;  Gilbert  v.  Ballinger,  36  App.  D.  C.  208,  dismissing  bill 
to  enjoin  Secretary  of  Interior  from  cancellation  of  homestead  entry 
upon  demurrer  for  insufficiency  of  allegations. 

170  U.  8.  383-402,  42  L.  Ed.  1078,  18  Sup.  Ot.  650,  STUABT  v.  EA8TON. 

Deed  to  public  commissioners  "in  trust"  to  erect  courthouse  does  not 
limit  grant  of  fee. 

Approved  in  Wright  v.  Morgan,  191  U.  S.  58,  48  L.  Ed.  93,  24  Sup.  Ct. 
6,  holding  Denver  acquired  absolute  alienable  title  under  patent  purport- 
ing to  convey  to  mayor  in  trust  for  said  city  and  to  his  successors  land 
purchased  pursuant  to  act  authorizing  mayor  to  enter  certain  lands  for 
burial  purposes. 

Patent  to  public  commissioners  in  trust  to  erect  courthouse  passes  equity 
to  county  inhabitants,  and  trust  is  executed  when  county  capable  of  holding 
title. 

Approved  in  Long  v.  Moore,  19  Tex.  Civ.  App.  365,  48  S.  W.  44,  abso- 
lute warranty  deed,  with  declaration  of  purpose  to  found  academy, 
passes  title  in  fee  without  trust  for  vendor's  heirs. 

Gift  for  public  purpose,  as  distinguished  from  benevolent,  educa- 
tional or  religious  purpose,  as  valid  charitable  gift.  Note,  Ann. 
Gas.  1914A,  1215,  1216,  1218. 

Words  merely  declaratory  of  purpose  or  consideration  of  convey- 
ance or  devise  as  creating  conditional  estate.  Note,  8  Ann.  Gas. 
39. 

Pennsylvania  grant  to  commissioners,  their  heirs  and  assigns,  of  land 
for  courthouse,  passes  fee  to  grantees,  in  trust. 

Approved  in  Alabama  v.  Schmidt,  232  U.  S.  174,  58  L.  Ed.  558,  34 
Sup.  Ct.  301,  State  statute  disposing  of  lands  conveyed  by  Enabling  Act 
for  school  purposes  does  not  violate  obligation  of  contract ;  Fordyce  v. ' 
Woman's  Christian  Nat.  Library  Assn.,  79  Ark.  557,  7  L  E,  A.  (N.  S.) 
485,  96  S.  W.  157,  patent  to  charitable  corporation  for  uses  and  purposes 
of  corporation  without  limitation,  except  forbidding  boring  for  hot  water 
conveyed  estate  in  fee ;  Soria  v.  Harrison  County,  96  Miss.  115, 50  South. 
444,  provision  of  deed  that  lands  should  be  used  for  courthouse  and  jail 
does  not  create  condition  subsequent  causing  land  to  revert  upon  removal 
of  courthouse  and  jail  and  offering  land  for  sale ;  Munro  v.  Syracuse  etc. 
R.  Co.,  200  N.  Y.  231,  21  Ann.  Oaa.  594,  93  N.  E.  518,  condition  in  grant 
of  railroad  right  of  way  of  maintaining  crossing  and  keeping  land  fenced 
was  binding;  Long  v.  Moore,  19  Tex.  Civ.  App.  367,  48  S.  W.  45,  con- 
veyance to  trustees  for  academy  vests  title  not  subject  to  re-entry  of 
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■ 
grantor's  heirs  on  laud  ceasing  to  he  used  for  academy;  dissenting  opin- 
ion in  Woman's  Christian  National  Library  Assn.  v.  Fordyce,  79  Ark. 
548,  7  L.  R.  A.  (N.  S.)  494,  86  S.  W.  422,  majority  holding  property 
acquired  by  corporation  under  grant  of  Congress  for  sole  purpose  of 
maintaining  library  for  members  and  public  is  not  subject  to  sale  under 
execution  for  tort. 

Reverter  of  land  dedicated  or  conveyed  for  courthouse,  upon  fail- 
ure to  use  or  removal  of  county  seat.  Note,  35  L.  R.  A.  (N.  S.) 
604. 

170  XT.  S.  402-408,  42  X*  Ed.  1086,   18  Sup.  Ct.   624,   JOLLY  ▼.   UNITED 
STATES. 

Unsold  postage  stamps  are  property  of  the  United  States,  within  Re- 
vised Statutes,  section  456,  punishing  larceny. 

Approved  in  State  v.  Wilson,  63  Or.  349,  350,  Ann.  Oas.  1914D,  646, 
127  Pac.  982,  stealing  of  unstamped  railroad  ticket  is  larceny  within 
statute. 

Larceny.    Note,  88  Am.  St.  Rep.  686. 

Verdict  on  two  counts  and  silence  as  to  third  is  equivalent  to   not 
guilty  as  to  latter. 

Approved  in  Anderson  v.  Moyer,  193  Fed.  504,  where  accused  was 
charged  in  one  count  with  breaking  into  postoffice  with  intent  to  com- 
mit larceny  and  in  another  count  of  larceny  of  "postage  stamps  and 
was  convicted  on  both  counts,  court  had  jurisdiction  to  impose  cumula- 
tive sentence. 

Legal  meaning  of  "any."    Note,  Ann.  Gas.  1916E,  46. 

170  U.  S.  408-411,  42  Tx  Ed.  1087,  18  Sup.  Ot.  631,  HAVNOR  V.  NEW  YORK. 

Supreme  Court  has  no  jurisdiction  of  writ  of  error  certified  by  associate 
State  judge,  not  the  chief  justice,  or  his  substitute. 

Approved  in  Missouri  Valley  Land  Co.  v.  Wiese,  208  U.  S.  244,  52 
L.  Ed.  471,  28  Sup.  Ct.  294,  where  judge  of  highest  State  court  in 
allowing  writ  of  error  adds  to  his  signature  "Presiding  Judge  ...  in 
absence  of  Chief  Justice  from  State,"  Rev.  Stats.,  §  999,  is  complied 
with. 

Distinguished  in  United  States  v.  Pena,  175  TJ.  S.  502,  44  L.  Ed.  252, 
20  Sup.  Ct.  166,  appeal  from  Court  of  Private  Land  Claims  can  be 
allowed  by  associate  justice. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  R.  A.  835,  845. 

Statutory  regulation  of  barbers.    Note,  15  Ann.  Cas.  264. 

Validity  of  classification  in  Sunday  law.     Note,  14  L.  R.  A.  (N.  S.) 

1259. 
Special  penalty  for  violating  Sunday  Closing  Act.    Note,  15  L.  R.  A. 

(N.  S.)  648. 
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170  XT.  S.  412-438,  42  I*.  Ed.  1088,  18  Sop.  Ot.  664,  RHODES  v.  IOWA. 

State's  power  to  forbid  sale  of  commodity  does  not  carry  power  to  pre- 
vent its  Importation. 

Approved  in  Pabst  Brewing  Co.  v.  City  of  Terre  Haute,  98  Fed.  333, 
holding  void  ordinance  imposing  license  tax  on  each  brewery,  depot  or 
agency  of  brewery  as  applied  to  depot  maintained  by  brewery  of  an- 
other State  solely  for  purpose  of  storing  in  original  package  beer 
shipped  into  State  until  distributed  to  customers  in  same  package; 
State  v.  Holleyman,  55  S.  C.  237,  45  L.  R.  A.  576,  676,  33  S.  E.  367 
(reversing  55  S.  C.  219,  45  L.  R.  A.  569,  31  S.  E.  363),  statute  permit- 
ting possession  of  liquor  from  State  dispensary  only  is  invalid;  dis- 
senting opinion  in  Pabst  Brewing  Co.  v.  Crenshaw,  198  U.  S.  40,  42, 
49  L.  Ed.  935,  25  Sup.  Ct.  552,  majority  upholding  State  law  imposing 
inspection  fee  on  malt  liquors  shipped  into  State  for  sale. 

Distinguished  in  Pabst  Brewing  Co.  v.  Crenshaw,  198  U.  S.  25,  49 
L.  Ed.  928,  25  Sup.  Ct.  552,  upholding  State  law  imposing  inspection 
fee  upon  malt  liquors  shipped  into  State  for  sale,  though  producing 
revenue  and  not  providing  adequate  inspection. 

Constitutional   right   to   prohibit   sale   of   intoxicants.     Note,    15 
L.  R.  A.  (N.  S.)  925. 

Importation  and  sale  of  intoxicants,  in  original  packages,  cannot  be 
prohibited  by  State,  unless  Congress  permits. 

Approved  in  Purity  Extract  etc.  Co.  v.  Lynch,  226  U.  S.  200,  57  L.  Ed. 
187,  33  Sup.  Ct.  44,  upholding  statute  of  Mississippi  prohibiting  sale 
of  Poinsetta  containing  small  percentage  of  malt  and  denying  recovery 
for  breach  of  contract  to  sell  such  liquor  within  State;  Austin  v.  Ten- 
nessee, 179  U.  S.  364,  45  L.  Ed.  234,  21  Sup.  Ct.  140,  holding  cigarettes 
imported  in  ordinary  pack  of  ten  cigarettes  each  unboxed  but  thrown 
loosely  in  baskets  are  not  original  packages. 

Validity   of  statute  forbidding  carrying  liquors   into   prohibition 
district.     Note,  17  L.  R.  A.  (N.  S.)  800. 

Act  of  1890,  subjecting  imports  to  State  police  power,  is  operative  only 
after  contract  of  shipment  consummated  by  delivery. 

Approved  in  Rosenberger  v.  Pacific  Express  Co.,  241  U.  S.  51,  60 
L.  Ed.  883,  36  Sup.  Ct.  510,  statute  imposing  prohibitive  license  tax 
upon  C.  O.  D.  shipments  of  intoxicating  liquor  is  invalid  as  applied 
to  interstate  shipment;  Rossi  v.  Pennsylvania,  238  U.  S.  66,  59  L.  Ed. 
1203,  35  Sup.  Ct.  677,  State  cannot  interfere  with  interstate  shipment 
of  intoxicating  liquor  pursuant  to  order  previously  obtained  within 
State,  where  there  was  no  statute  prohibiting  solicitation  of  orders 
without  license;  Adams  Express  Co.  v.  Kentucky,  238  U.  S.  198,  Ann. 
Cas.  1915D,  1167,  L.  R.  A.  19160,  273,  59  L.  Ed.  1270,  35  Sup.  Ct.  824, 
State  cannot,  under  Webb-Kenyon  Act,  interfere  with  interstate  ship- 
ment of  liquor  not  to  be  used  in  violation  of  State  laws;  Kirmeyer  v. 
Kansas,  236  U.  S.  572,  59  L.  Ed.  724,  35  Sup.  Ct.  419,  State  cannot 
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interfere  with  interstate  shipment  of  beer  before  delivery  to  consignee ; 
Frederick  De  Bary  &  Co.  v.  Louisiana,  227  U.  S.  110,  57  L.  Ed.  442,  33 
Sup.  Ct.  239,  upholding  State  law  imposing  tax  upon  sales  within  State 
in  original  packages  of  intoxicating  liquors  imported  from  foreign  coun- 
tries; Louisville  etc.  R.  R.  Co.  v.  F.  W.  Cook  Brewing  Co.,  223  U.  S. 
82,  56  L.  Ed.  358,  32  Sup.  Ct.  189,  Kentucky  statute  of  1906  prohibit- 
ing transportation  of  intoxicating  liquors  to  dry  points  in  Kentucky 
is  invalid  as  applied  to  interstate  shipments;  Adams  Express  Co.  v. 
Kentucky,  214  U.  S.  222,  63  L.  Ed.  973,  29  Sup.  Ct.  633,  Statute  of 
Kentucky  interfering  with  interstate  shipment  of  intoxicating  liquor 
before  delivery  to  consignee  is  invalid ;  Adams  Express  Co.  v.  Kentucky, 
206  U.  S.  135,  51  L.  Ed.  991,  27  Sup.  Ct.  608,  statute  making  penal  all 
C.  O.  D.  shipments  of  intoxicating  liquor  is  invalid  as  applied  to  inter- 
state commerce;  Heymann  v.  Southern  Ry.  Co.,  203  U.  S.  272,  273,  274, 
275,  276,  51  L.  Ed.  179,  180,  27  Sup.  Ct.  104,  placing  of  interstate 
shipment  of  intoxicating  liquor  in  carrier's  warehouse  does  not  consti- 
tute arrival  within  meaning  of  Wilson  Act,  and  State  was  not  author- 
ized to  seize  liquor  before  notice  to  consignees;  McNeill  v.  Southern 
Ry.  Co.,  202  U.  S.  559,  50  L.  Ed.  1147,  26  Sup.  Ct.  722,  State  corpora- 
tion commission  cannot  compel  delivery  of  cars  containing  interstate 
shipments  to  private  siding;  South  Carolina  v.  United  States,  199  U.  S. 
465,  50  L.  Ed.  271,  26  Sup.  Ct.  110,  Federal  excise  tax  falls  upon  agents 
of  State  which  has  assumed  charge  of  liquor  business;  American  Ex- 
press Co.  v.  Iowa,  196  U.  S.  142,  49  L.  Ed.  421,  25  Sup.  Ct.  182,  liquors 
shipped  C.  O.  D.  into  State  not  subject  to  seizure  by  State  in  hands 
of  express  company;  Evansville  Brewing  Assn.  v.  Excise  Commission, 
225  Fed.  208,  upholding  act  of  Alabama  of  1911  imposing  license  tax 
on  breweries,  including  agencies  in  State  of  breweries  in  other  States; 
Kansas  City  Breweries  Co.  v.  Trickett,  195  Fed.  842,  intoxicating  liquor 
purchased  in  one  State  by  resident  of  another  State  is  under  protec- 
tion of  commerce  clause  of  Federal  Constitution  until  delivery;  United 
States  Express  Co.  v.  Friedman,  191  Fed.  681,  112  C.  C.  A.  219,  pro- 
vision of  Oklahoma  Enabling  Act  of  1906,  did  not  repeal  by  implica- 
tion act  of  1897  making  it  crime  to  introduce  liquor  into  Indian  coun- 
try; Danciger  v.  Stone,  187  Fed.  856,  denying  injunction  to  restrain 
seizure  of  interstate  shipment  of  liquor,  where  nonresident  dealer  ob- 
tained orders  in  State  by  advertisements  sent  through  mails  to  pur- 
chasers within  State  in  violation  of  law ;  Shawnee  Milling  Co.  v.  Temple, 
179  Fed.  523,  upholding  national  pure  food  law  of  1906;  Simpson- 
Crawford  Co.  v.  Borough  of  Atlantic  Highlands,  158  Fed.  373,  ordi- 
nance imposing  license  tax  on  vehicles  used  in  transportation  of  merchan- 
dise is  inapplicable  to  interstate  commerce;  United  States  v.  Colorado 
etc.  R.  Co.,  157  Fed.  323,  13  Ann.  Oas.  893,  15  L.  R.  A.  (NT.  S.) 
167,  85  C.  C.  A.  27,  Federal  Safety  Appliance  Acts  govern  railroad 
engaged  in  interstate  commerce  operating  entirely  within  State  inde- 
pendently of  other  carriers;  Southern  R.Co.  v.  Greensboro' Ice  etc.  Co., 
134  Fed.  91,  railroad  cars  subjects  of  interstate  commerce  until  delivery 


170  U.  S.  412-438      NOTES  ON  U.  S.  REPORTS.  1416 

and  order  of  State  corporation  commission  directing  them  to  be  placed 
on  certain  track  for  unloading,  void;  Southern  Express  Co.  v.  State, 
188  Ala:  469,  478,  483,  66  South.  120,  123,  125,  sustaining  demurrer 
and  dissolving  preliminary  injunction  in  suit  by  State  to  enjoin  mainte- 
nance of  whisky  nuisance,  where  interstate  carrier  delivered  liquor 
to  consignee,  in  good  faith  and  after  proper  investigation,  without 
knowledge  that  liquor  was  to  be  used  for  illegal  purpose ;  Toole  v.  State, 
170  Ala.  49,  54  South.  197,  holding,  in  proceeding  to  condemn  liquor 
seized  by  State,  that  keeping  liquor  in  storage  after  arrival  interrupted 
interstate  shipment  and  subjected  liquor  to  State  laws;  Moog  v.  State, 
145  Ala.  90,  41  South.  169,  section  5087  of  Code  of  1896  prohibiting 
soliciting  of  orders  for  liquors  to  be  shipped  into  prohibition  district 
of  State  in  so  far  as  it  applies  to  residents  of  other  States  soliciting 
orders  for  liquor  to  be  shipped  into  State  from  another  State  invalid ; 
State  v.  Grier,  4  Boyce  (Del.),  369,  370,  372,  378,  88  AtL  598,  599,  602, 
holding  Webb-Kenyon  law  divests  interstate  shipment  of  liquor  of  pro- 
tection of  commerce  clause  at  State  line,  and  affirming  conviction  of 
violation  of  State  law  prohibiting  transportation  of  liquor  into  local 
option  territory;  Van  Winkle  v.  State,  4  Boyce  (Del.),  605,  Ann.  Cas. 
1916D,  104,  91  Atl.  396,  reversing  conviction  for  shipping  liquor  into 
prohibition  territory  in  violation  of  State  law,  where  shipment  was 
interstate  and  liquor  was  for  consignee's  personal  use;  R.  M.  Rose  Co. 
v.  State,  133  Ga.  356,  359,  36  L.  R.  A.  (N.  S.)  443,  65  S.  E.  771,  772, 
sustaining  demurrer  to  criminal  accusation  charging  resident  of  Ten- 
nessee with  soliciting  orders  by  mail  for  sale  of  intoxicating  liquor  to 
person  in  Georgia;  Southern  Ry.  Co.  v.  Heymann,  118  Ga.  618,  619, 
620,  621,  45  S.  E.  492,  493,  interstate  shipment  of  liquor  in  warehouse 
of  railroad  had  arrived  within  meaning  of  Wilson  Act,  and  having  been 
seized  under  State  dispensary  law,  railroad  was  not  liable  to  shipper; 
Shaw  v.  Atlanta,  11  Ga.  App.  394,  75  S.  E.  487,  where  citizen  orders 
liquor  from  another  State,  pays  freight  and  surrenders  bill  of  lading, 
receiving  order  for  delivery  from  carrier,  interstate  is  ended,  and  such 
person  intending  liquor  for  sale  in  violation  of  State  law  may  be  con- 
victed ;  Rose  v.  State,  4  Ga.  App.  603,  62  S.  E.  124,  under  Wilson  Act 
of  1890,  statute  prohibiting  solicitation  of  orders  for  sale  of  intoxicat- 
ing liquors  is  not  void  as  regulation  of  interstate  commerce,  although 
both  seller  and  liquor  may  be  in  another  State;  State  ex  rel.  Railroad 
Com.  v.  Adams  Express  Co.,  171  Ind.  144,  19  L.  R.  A.  (NT.  S.)  93,  85 
N.  E.  339,  holding  interstate  shipment  of  goods  is  subject  of  interstate 
commerce  until  delivery  to  consignee,  and  refusal  of  express  company 
to  deliver  goods  is  subject  for  interstate  commerce  commission,  not 
State  courts,  and  denying  mandamus  to  compel  delivery  of  packages; 
Samuel  Westheimer  &  Sons  v.  Habinck,  131  Iowa,  644,  109  N.  W.  190, 
allowing  recovery  of  purchase  price  for  liquor  shipped  from  Missouri, 
where  sales  were  made  in  Missouri  and  were  not  within  Iowa  prohibi- 
tory law;  Iowa  v.  American  Express  Co.,  118  Iowa,  450,  452,  92  N.  W. 
67,  holding  where  liquor  is  shipped  by  express  C.  0.  D.  into  this  State 
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to  be  delivered  to  consignee  on  payment  of  price,  liquor  is  subject  to 
seizure  in  hands  of  express  company;  State  v.  Hanaphy,  117  Iowa,  20, 
90  N.  W.  603,  holding  salesman  soliciting  orders  for  sale  of  liquor 
for  principal  in  Illinois  who  sends  goods  C.  0.  D.  to  buyer  cannot  be 
prosecuted  under  Code,  §  2382 ;  Larabee  Flour  Mills  Co.  v.  Missouri  Pac. 
Ry.  Co.,  74  Kan.  822,  88  Pac.  77,  holding  preliminary  switching  of  cars 
loaded  with  freight  to  be  transported  into  another  State  is  subject  to 
State  control  and  granting  mandamus  to  compel  carrier  to  ship  cars; 
State  v.  Hickox,  64  Kan.  659,  68  Pac.  38,  and  In  re  Bergen,  115  Fed. 
342,  both  holding  void  Kan.  Sess.  Laws  1885,  c.  149,  §12,  punishing 
taking  or  receiving  order  for  sale  of  liquors  as  applied  to  agent  for 
liquor  house  in  another  State  who  solicits  orders  from  consumers  and 
which  orders  he  forwards  to  principal;  Crigler  v.  Commonwealth,  120 
Ky.  522,  87  S.  W.  278,  whisky  manufactured  in  Kentucky  and  sent  to 
Ohio  for  reshipinent  to  consumers  in  local  option  territory  in  Kentucky 
is  not  subject  of  interstate  commerce;  Cincinnati  etc.  R.  Co.  v.  Com- 
monwealth, 126  Ky.  566,  567,  104  S.  W.  394,  395,  reversing  conviction 
of  carrier  for  delivery  of  liquor  in  local  option  district  in  violation 
of  law,  where  carrier  accepted  consignment  from  point  without  State, 
although  liquor  was  taken  by  consignor  from  Kentucky  to  point  out- 
side State  for  purpose  of  evading  local  option  law;  Commonwealth  v. 
Scott,  141  Ky.  704,  705,  133  S.  W.  766,  767,  holding  delivery  by  carrier 
of  liquor  shipped  from  without  State  to  resident  of  local  option  terri- 
tory was  interstate  commerce;  Mayor  etc.  of  City  of  New  Iberia  v. 
Erath,  118  La.  307,  42  South.  946,  since  passage  of  Wilson  Act  of  1890, 
wholesale  dealers  in  imported  liquors  selling  in  original  package  may 
be  required  to  pay  municipal  license;  State  v.  Intoxicating  Liquors,  102 
Me.  210,  11  L.  R.  A.  (N.  S.)  550,  66  Atl.  395,  holding  claimant  was 
entitled  to  intoxicating  liquors  seized  before  removal  from  car  to 
freight-house ;  State  v.  Intoxicating  Liquors,  102  Me.  392,  393,  395,  120 
Am.  St.  Rep.  504,  67  Atl.  315,  316,  holding  intoxicating  liquors  shipped 
into  State  are  not  subject  to  seizure  under  State  prohibitory  law  until 
after  delivery  to  consignee;  State  v.  Intoxicating  Liquors,  101  Me.  436, 
437,  64  Atl.  814,  holding  illegal  seizure  of  liquors  in  office'  of  express 
company  at  town  of  destination;  State  v.  Intoxicating  Liquors,  94  Me. 
340,  341,  47  Atl.  533,  holding  liquors. shipped  from  New  Hampshire  can- 
not be  seized  while  in  car  standing  on  siding  and  had  not  reached  desti- 
nation; Commonwealth  v.  People's  Express  Co.,  201  Mass.  573,  577,  131 
Am.  St  Rep.  416,  88  N.  E.  423,  424,  under  Wilson  Act,  liquor  is  safe 
from  State  laws  until  actual  or  constructive  delivery  to  consignee,  and 
State  law  of  1906  forbidding  transportation,  except  by  railroad  or  street 
railway,  in  cities  of  certain  classes  without  permit,  applies  only  to  in- 
trastate commerce;  American  Express  Co.  v.  Beer,  107  Miss.  542,  Ann. 
Cas.  1916D,  127,  65  South.  580,  act  of  1914  forbidding  person  to  receive 
shipment  of  liquor  from  without  State  in  excess  of  one  gallon  is  author- 
ized by  Webb-Kenyon  Act  of  1913;  State  v.  Bixman,  162  Mo.  38,  62 
S.  W.  837,  upholding  Beer  Inspection  Act,  §  5,  providing  that  one  bring- 
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ing  beer  from  other  States  shall  before  offering  it  for  sale  notify  in- 
spector  who  shall  be  furnished  with  statement  of  its  composition,  who 
shall  then  inspect  it  and  receive  his  fees;  State  v.  Coleman,  80  N.  J.  L. 
19,  20,  77  Atl.  1027,  1028,  employee  of  nonresident  obtaining  order 
within  State  and  delivering  liqnor  procured  from  without  State  to  buyer 
does  not  violate  State  law  prohibiting  sale  of  intoxicating  liquor  with- 
out license;  Glenn  v.  Southern  Express  Co.,  170  N.  C.  291,  87  S.  E.  139, 
under  Webb-Kenyon  Act  prohibiting  transportation  of  liquor  into  State 
in  violation  of  State  law,  and  State  statute  prohibiting  shipment  of 
more  than  one  quart  in  one  package  or  receiving  more  than  one  quart 
in  fifteen  days,  carrier,  having  delivered  one  quart  to  plaintiff,  was  not 
liable  for  refusal  to  deliver  another  quart  on  following  day;  State  v. 
Seaboard  etc.  Ry.  Co.,  169  N.  C.  299,  300,  54  S.  E.  285,  under  Webb- 
Kenyon  Act  of  1913,  State  law  requiring  carriers  to  keep  records  of 
shipments  of  intoxicating  liquors  open  for  inspection  and  prohibiting 
delivery  to  person  other  than  consignee  except  upon  his  written  order 
is  valid ;  State  v.  Fisher,  162  N.  C.  558,  560,  562,  77  S.  E.  123,  124,  125, 
act  of  bank  in  collecting  purchase  price  and  delivering  bill  of  lading 
for  interstate  shipment  of  whisky  was  interstate  commerce  and  not 
violation  of  laws  of  State  regulating  sale  of  intoxicating  liquors;  State 
v.  Allen,  161  N.  C.  234,  75  S.  E.  1085,  Wilson  Act  of  1890  does  not  take 
away  protection  of  commerce  clause  from  express  agent  ordering  from 
another  State  and  delivering  whisky  as  agent  of  buyer;  Wrought  Iron 
Range  Co.  v.  Campen,  135  N.  C.  529,  47  S.  E.  666,  holding  State  law 
void  which  taxed  sellers  by  sample  of  goods  to  be  delivered  from  other 
States;  Friedman  &  Co.  v.  State,  37  Okl.  168,  131  Pac.  531,  denying 
recovery  on  interplea  of  whisky  shipped  from  without  State  and  seized 
while  in  railroad  freight-house,  by  county  sheriff,  where  consignment 
was  to  fictitious  person  in  violation  of  Federal  law  and  liquor  was  to 
be  sold  in  violation  of  State  law;  O.  F.  Haley  Co.  v.  State,  34  Okl.  302, 
125  Pac.  737,  denying  recovery  of  whisky  shipped  from  another  State 
into  Indian  territory  and  seized  by  State  while  in  railroad  depot,  where 
shipment  was  violation  of  Federal  law;  Blunk  v.  Waugh,  32  Okl.  622, 
39  L.  R.  A-  (N.  S.)  1093,  122  Pac.  720,  consignee  receiving  large  ship- 
ments of  intoxicating  liquors  from  another  State  for  delivery  to  pur- 
chaser is  violating  State  law  and  cannot  recover  liquor  in  action  of 
replevin;  Gulf  etc.  Ry.  Co.  v.  State  ex  rel.  Caldwell,  28  Okl.  756,  757, 
758,  35  L.  R.  A.  (N.  S.)  456,  116  Pac.  177,  denying  injunction  to  re- 
strain interstate  carrier  from  receiving  shipments  of  intoxicating  liquor 
without  State  for  transportation  and  delivery  within  State  to  person 
intending  to  use  same  in  violation  of  State  law;  State  v.  Eighteen  Casks 
of  Beer,  24  Okl.  794,  796,  25  L.  R.  A.  (N.  S.)  492,  104  Pac.  1096,  1097, 
consignee  having  received  actual  possession  of  liquor  on  premises  of 
railroad  and  having  intention  to  sell  same  contrary  to  State  law,  liquors 
may  be  seized  and  confiscated  under  enforcing  act;  High  v.  State,  2 
Okl.  Cr.  170,  171,  28  L.  R.  A.  (N.  S.)  162,  101  Pac.  118,  119,  provision 
of  Oklahoma  Constitution  prohibiting  conveyance  of  intoxicating  liquor 
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from  one  place  within  State  to  another  has  no  application  to  interstate 
shipment  until  after  delivery  of  liquor;  Hudson  v.  State,  2  Okl.  Cr.  186, 
101  Pac.  279,  reversing  conviction  of  person  transporting  liquor  into 
State  from  another  State,  where  liquor  had  not  reached  its  destination; 
McCord  v.  State,  2  Okl.  Cr.  226,  101  Pac.  284,  carrying  intoxicating 
liquor,  shipped  from  another  State,  from  railroad  to  home  of  -consignee 
is  part  of  interstate  commerce  and  not  violation  of  State  prohibitory 
law;  Harris  v.  Southern  Ry.  Co.,  100  S.  C.  477,  85  S.  E.  160,  railroad 
is  liable  for  loss  of  passenger's  trunk  by  fire  where  reasonable  time 
had  not  elapsed  after  arrival  and  before  removal;  Smith  v.  Lafar,  67 
S.  C.  493,  496,  46  S.  E.  333, 334,  holding  illegal  seizure  of  interstate  ship- 
ment of  liquor  intended  for  personal  use,  in  hands  of  express  company ; 
State  v.  Delamater,  20  S.  D.  28,  129  Am.  St.  Rep.  907,  8  L.  B.  A.  (N.  S.) 
774,  104  N.  W.  538,  upholding  law  making  it  offense  for  traveling  sales- 
man to  solicit  orders  for  intoxicating  liquor  without  license;  Palmer 
v.  Southern  Exp.  Co.,  129  Tenn.  134,  142,  165  S.  W.  240,  242,  act  of 
1913  restricting  delivery  of  interstate  shipment  of  intoxicating  liquor 
to  resident  for  his  own  use  to  one  gallon  and  requiring  consignee  to 
make  statements  as  to  its  use  is  interference  with  interstate  commerce; 
State  v.  J.  W.  Kelly  &  Co.,  123  Tenn.  566,  133  S.  W.  1013,  Wilson  act 
of  1890  does  not  affect  sale  of  liquor  in  one  State  completed  by  de- 
livery to  carrier  for  transportation  to  person  in  another  State  ordering 
liquor  by  mail;  Sedgwick  v.  State,  47  Tex.  Cr.  629,  631,  85  Si  W.  814, 
815,  intoxicating  liquor  shipped  from  one  State  into  another  on  C.  0.  D. 
contract  in  interstate  commerce  and  cannot  be  controlled  by  State  laws ; 
Taylor  v.  Commonwealth,  117  Va.  916,  85  S.  E.  501,  upholding  Webb- 
Kenyon  Act  of  1913  prohibiting  shipment  of  intoxicating  liquor  from 
one  State  into  another  in  violation  of  law  of  latter  State;  Vance  v. 
W.  A.  Vandercook  Co.,  170  U.  S.  445,  42  L.  Ed.  1103,  18  Sup.  Ct.  677 
(see  dissenting  opinion  in  170  U.  S.  464,  42  L.  Ed.  1110,  18"  Sup.  Ct. 
684),  since  Wilson  Act  of  1890,  receiver  of  imported  intoxicants  can- 
not sell  in  original  packages,  defying  State  law;  State  v.  Holleyman, 
55  S.  C.  239,  45  L.  R.  A.  576,  33  S.  E.  367  (reversing  55  S.  C.  225,  45 
L.  R.  A.  571,  31  S.  E.  366),  liquor  conveyed  by  purchaser  in  buggy,  from 
another  State,  is  not  seizable  under  State  laws;  dissenting  opinion  in 
State  v.  Cardwell,  166  N.  C.  314,  315,  319,  81  S.  E.  630,  632,  majority 
upholding  conviction  of  person  for  illegal  sale  of  whisky  within  State, 
where  such  person  owning  whisky  in  State  or  in  another  State  makes 
contract  of  sale  and  delivers  whisky  in  State;  dissenting  opinion  in 
Pfeifer  &  Co.  v.  Israel,  161  N.  C.  417,  418,  419,  426,  427,  77  S.  E.  424, 
425,  428,  majority  holding  notes  given  for  whisky  unlawfully  sold  in 
State  by  agent  of  nonresident  seller  and  shipped  into  State  to  buyer, 
being  given  in  execution  of  unlawful  contract,  are  unenforceable;  dis- 
senting opinion  in  State  v.  Smith,  61  W.  Va.  341,  353,  56  S.  E.  532, 
537,  majority  reversing  conviction  of  railroad  agent  for  illegal  sale  of 
liquor  within  State,  where  agent  inquired  whether  consignee  had  or- 
dered liquor  for  his  own  use  and  acted  bona  fide  in  making  delivery. 
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Distinguished  in  Foppiano  v.  Speed,  199  U.  S.  517,  50  L.  Ed.  291, 
26  Sup.  Ct.  138,  State  may,  under  Wilson  Act,  tax  sale  of  liquors  on 
interstate  ferryboat;  Meyer,  Jossen  &  Co.  v.  Mobile,  147  Fed.  844, 
upholding  license  tax  on  dealers  in  beer,  though  contained  in  bottles  in 
which  imported;  United  States  v.  Adams  Express  Co.,  119  Fed.  242, 
holding  where  liquors  are  shipped  by  express  C.  O.  D.,  carrier  not 
guilty  of  selling  liquors  without  license;  Southern  Express  Co.  v.  State, 
114  Ga.  230,  39  S.  E.  900,  holding  whisky  shipped  from  another  State 
by  express  to  be  delivered  to  consignee  on  payment  to  express  agent 
of  price  is  subject  to  liquor  laws  on  arrival  at  destination  and  while 
in  hands  of  express  agent;  State  v.  Intoxicating  Liquors,  95  Me.  142, 
143,  144,  49  Atl.  671,  holding  liquors  shipped  from  Boston  by  railroad 
and  connecting  lines  and  consigned  to  shippers  and  seized  in  railroad's 
warehouse  at  destination  were  subject  to  seizure  in  railroad's  hands 
under  Rev.  Stats.,  c.  27;  Yazoo  etc.  R.  Co.  v.  Greenwood  Grocery  Co., 
96  Miss.  415,  51  South.  452,  upholding  demurrage  rule  of  State  rail- 
road commission,  imposing  duty  on  carrier  after  transportation  is  com- 
pleted ;  Hart  v.  State,  87  Miss.  180,  39  South.  525,  act  penalizing  agency 
in  unlawful  selling  or  purchasing  of  liquor  does  not  infringe  upon  inter- 
state commerce ;  State  v.  Patterson,  134  N.  C.  616,  47  S.  E.  809,  uphold- 
ing as  to  interstate  shipments  law  declaring  place  where  liquor  deliv- 
ered place  of  sale;  Atkinson  v.  Southern  Express  Co.,  94  S.  C.  447, 
449,  48  L.  R.  A.  (N.  S.)  34,  78  S.  E.  517,  518,  Webb-Kenyon  Act  of 
1913  divests  liquor  of  interstate  commerce  character  and  State  may 
prohibit  sale  absolutely  or  provide  for  its  sale  through  dispensary; 
Jaro  v.  Holsteiri,  73  S.  C.  114,  115,  52  S.  E.  871,  872,  holding  that 
liquors  may  be  seized  in  vehicle  of  one  who  is  importing  them  into 
State  for  illicit  use  of  himself  and  others;  Harrell  v.  Speed,  113  Tenn. 
234,  235,  106  Am.  St.  Rep.  814,  81  S.  W.  842,  holding  person  running* 
bar  on  interstate  steamboat  liable  to  State  tax  thereon  while  within 
State. 

When  imported  liquors  become  subject  to  State  regulation.    Note, 
7  Ann.  Oas.  1133. 

What  "terminates    interstate    transportation  of    liquor.    Note,  11 
L.  R.  A.  (N.  S.)  661. 

Act  of  Gongress  should  be  Interpreted  to  effectuate  Intent,  not  by 
subtleties. 

Approved  in  Duluth  Brewing  etc.  Co.  y.  City  of  Superior,  123  Fed. 
358,  59  C.  C.  A.  481,  upholding  municipal  ordinance  requiring  manu- 
facturers of  liquors  maintaining  place  for  their  sale  within  city  dis- 
tinct from  their  manufactory  to  pay  license;  City  of  Newport  v.  Wag- 
ner, 168  Ky.  646,  182  S.  W.  836,  upholding  ordinance  imposing  license 
tax  upon  wholesale  dealer  for  privilege  of  selling  soft  (Jrinks  in  New- 
port, although  goods  had  their  origin  in  Ohio;  State  v.  Atchison  etc. 
Ry.  Co.,  176  Mo.  715,  75  S.  W.  781,  holding  quo  warranto  does  not  lie 
against  railroad  making  unlawful  charges  as  Missouri  statutory  reme- 
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dies  afford  exclusive  remedy;  Corbin  v.  McConnell,  71  N.  H.  352,  52 
Atl.  448,  holding  void  statute  making  penal  solicitation  of  orders  in 
this  State  for  the  delivery  of  liquors  in  another  State  with  knowledge 
that  they  are  to  be  sold  here  in  violation  of  law. 

Station  agent,  receiving  goods  shipped  from  another  State  to  freight 
warehouse,  is  engaged  in  interstate  commerce,  not  amenable  to  State  law. 

Approved  in  McDermott  v.  Wisconsin,  228  U.  S.  135,  Ann.  Cas. 
1915A,  39,  47  L.  R.  A.  (N.  S.)  984,  57  L.  Ed.  767,  33  Sup.  Ct.  431, 
statute  of  Wisconsin  of  1907  prescribing  label  for  corn  syrup  and  pro- 
hibiting all  others  is  invalid  in  so  far  as  it  relates  to  articles  properly 
branded  under  Federal  Food  and  Drugs  Act;  Lottery  Case,  188  U.  S. 
361,  47  L.  Ed.  508,  23  Sup.  Ct.  329,  upholding  Anti-lottery  Act  of 
1895,  prohibiting  carriage  of  lottery  tickets  from  one  State  to  another; 
United  States  v.  First  Nat.  Bank,  190  Fed.  338,  Criminal  Code,  section 
239,  prohibiting  carrier  or  other  person  from  collecting  purchase  price 
of  intoxicating  liquor  or  from  acting  as  agent  of  buyer  or  seller  of 
liquor,  applies  to  bank  collecting  draft  sent  for  purchase  price  of  inter- 
state shipment  of  liquor,  with  bill  of  lading  attached;  Lehigh  Valley 
R.  Co.  v.  United  States,  188  Fed.  886,  110  C.  C.  A.  513,  departure  by 
interstate  railroad  from  demurrage  charges  fixed  by  filed  and  published 
schedules  constitutes  misdemeanor  under  Elkins  Act  of  1903;  United 
States  v.  Southern  Ry.  Co.,  187  Fed.  212,  where  cattle  are  consigned 
from  quarantined  territory  into  prohibited  area  as  through  shipment, 
each  road  participating  in  transportation,  and  not  merely  initial  car- 
rier, violates  act  of  Congress  of  1905 ;  Vance  v.  W.  A.  Vandercook  Co., 
170  U.  S.  452,  42  L.  Ed.  1105,  18  Sup.  Ct.  679,  South  Carolina  Dispen- 
sary Act  of  1897  is  invalid  as  to  residents  importing  liquor  for  own 
use ;  dissenting  opinion  in  State  v.  Holleyman,  55  S.  C.  245,  45  L.  R.  A. 
579,  33  S.  E.  370,  majority  holding  liquor  being  brought  in  buggy  from 
another  State  not  seizabie. 

Distinguished  in  Stevens  v.  Ohio,  93  Fed.  796,  where  beer  was  re- 
ceived by  agent  of  brewer  and  by  him  delivered  to  purchaser;  State  v. 
Holleyman,  55  S.  C.  220,  45  L.  $.  A.  670,  31  S.  E.  364,  upholding  Dis- 
pensary Act  of  1896. 

Carrier's  liability  for  transporting  liquors.  Note,  46  L.  R.  A.  418, 
419. 

Regulating  sale  of  intoxicants  on  vessels  engaged  in  interstate 
commerce.    Note,  1  L.  R.  A.  (N.  S.)  640. 

Necessity  that  State  statute,  inoperative  because  of  conflict  with 
Federal  law,  be  re-enacted  after  change  in  Federal  law.  Note, 
19  Ann.  Cas.  607. 

Duty  of  carrier  to  accept  liquor  for  transportation  to  where  sale 
prohibited  or  restricted.    Note,  40  L.  R.  A.  (N.  S.)  798. 
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DEROOOK  CO, 

Act  of  Congress  of  1890,  giving  States  control  of  imported  liquors  in, 
original  packages,  is  valid. 

Approved  in  South  Carolina  v.  United  States,  199  U.  S.  465,  50  L.  Ed. 
271,  26  Sup.  Ct.  110,  upholding  excise  tax  upon  State  dispensary 
agents;  Duluth  Brewing  etc.  Co.  v.  Superior,  123  Fed.  358,  59  C.  C.  A. 
481,  upholding  municipal  ordinance  requiring  manufacturers  of  liquors 
maintaining  place  for  their  sale  within  municipality  distinct  from  man- 
ufactory to  pay  license;  State  v.  Bixman,  162  Mo.  38,  62  S.  W.  837, 
upholding  Beer  Inspection  Act,  §  5,  providing  that  anyone  receiving 
for  sale  beer  made  in  other  States  shall  before  offering  same  for 
sale  notify  inspector,  who  shall  be  furnished  with  statement  of  its 
composition  and  shall  thereupon  inspect  same  and  receive  fees;  dis- 
senting opinion  in  State  v.  Holleyman,  55  S.  C.  247,  45  L.  It.  A.  579, 
33  S.  E.  370,  majority  holding  liquor  being  brought  by  owner  from 
another  State  in  buggy  not  subject  to  Dispensary  Act. 

Constitutional    right   to   prohibit   sale   of    intoxicants.    Note,   15 
L.  R.  A.  (N.  S.)  929,  948. 

State  law  forbidding  sale,  In  original  packages,  under  power  lawfully 
delegated  by  Congress,  cannot  be  void. 

Approved  in  Reymann  Brewing  Co.  v.  Blister,  179  U.  S.  455,  45 
L.  Ed.  274,  21  Sup.  Ct.  203,  upholding  83  Ohio  Laws  157,  taxing  liquor 
business  as  applied  to  West  Virginia  corporation  sending  beer  in  cases 
containing  several  bottles  to  Ohio  for  sale;.  Minneapolis  Brewing  Co. 
v.  McGillivray,  104  Fed.  263,  upholding  Sess.  Laws  S.  D.  1897,  c.  72, 
licensing  and  regulating  liquor  business  as  applied  to  dealer  who  manu- 
factures liquors  in  another  State  and  ships  them  therefrom  to  his  ware- 
house and  there  sells  them  in  original  package;  State  v.  Hanaphy,  117 
Iowa,  18,  19,  90  N.  W.  602,  holding  salesman  for  Illinois  firm  accepting 
orders  for  liquor  in  this  State  which  principal  sends  C.  O.  D.  to  buyer 
cannot  be  prosecuted  under  Code,  §  2382,  prohibiting  soliciting  orders 
for  liquor;  State  v.  Holleyman,  55  S.  C.  221,  45  L.  R.  A.  570,  31  S.  £. 
364,  upholding  Dispensary  Act  of  1896. 

Act  regulating,  without    prohibiting,  sale  Is  valid  exercise  of   police 
power. 

Approved  in  Savage  v.  Jones,  225  U.  S.  520,  56  L.  Ed.  1189,  32  Sup. 
Ct.  715,  statute  of  Indiana  of  1907  regulating  sale  of  food  for  domestic 
animals  and  requiring  disclosure  of  ingredients  without  disclosure  of 
formula  is  valid;  Murray  v.  Wilson  Distilling  Co.,  213  U.  S.  159,  168, 
53  L.  Ed.  746,  750,  29  Sup.  Ct.  465,  suit  against  commissioners  to  wind 
up  State  liquor  dispensary  of  South  Carolina  is  suit  against  State  and 
cannot  be  maintained  in  Federal  court;  Foppiano  v.  Speed,  199  IT.  S. 
517,  50  L.  Ed.  291,  26  Sup.  Ct.  138,  and  Harrell  v.  Speed,  113  Tenn. 
234,  235,  106  Am.  St.  Rep.  814,  81  S.  W.  842,  843,  sustaining  State  tax 
upon  bar  of  interstate  steamer  while  in  State;  Pabst  Brewing  Co.  t. 
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Crenshaw,  198  U.  S.  25,  29,  49  L.  Ed.  928,  930,  25  Sup.  Ct.  552,  uphold- 
ing State  inspection  of  imported  malt  liquors  though  producing  revenue 
and  inspection  inadequate;  Carolina  Glass  Co.  v.  Murray,  206  Fed.  639, 
124  C.  C.  A.  423,  action  by  creditors  to  recover  on  quasi  contract  for 
supplies  furnished  to  State  dispensary  board  is  action  against  State 
and  cannot  be  maintained  in  Federal  court;  Pabst  Brewing  Co.  v. 
Crenshaw,  120  Fed.  152,  upholding  Mo.  Sess.  Laws  1899,  p.  228,  §  5, 
requiring  one  receiving  beer  for  sale  from  other  State  to  notify  in- 
spector before  offering  same  for  sale  who  shall  inspect  and  label  same, 
etc.;  State  v.  Hanaphy,  117  Iowa,  20,  90  N.  W.  603,  holding  salesman 
for  Illinois  principal  accepting  orders  for  liquor  in  this  State  which 
principal  sends  C.  O.  D.  to  buyer  cannot  be  prosecuted  under  Code, 
§  2382,  prohibiting  soliciting  orders  for  liquor;  Stevens  v.  State,  61 
Ohio  St.  605,  56  N.  E.  479,  upholding  prohibition  of  sale  of  liquors  in 
unbroken  package  in  township  as  applied  to  sale  by  agent  of  manu- 
facturer located  in  another  State;  Lanahan  v.  Bailey,  53  S.  C.  492, 
69  Am.  St.  Rep.  886,  42  L.  R.  A.  298,  31  S.  E.  333,  liquor  kept  contrary 
to  Dispensary  Act  cannot  be  attached;  dissenting  opinion  in  State  v. 
Holleyman,  55  S.  C.  229,  230,  45  L.  R.  A.  573,  31  S.  E.  367,  majority 
upholding  provision  of  Dispensary  Act  prohibiting  owners  hauling 
liquors  at  night;  Carolina  Glass  Co.  v.  South  Carolina,  24G  U.  S.  307, 
60  L.  Ed.  660,  36  Sup.  Ct.  294,  arguendo. 

Power  to  prohibit  or  restrict  one's  using  liquor  or  having,  in  pos- 
session for  use.    Note,  24  L.  R.  A.  (N.  S.)  175. 

Act  of  1890  gives  States  power  to  either  regulate  or  prohibit  sale  of 
intoxicants  In  original  packages. 

Approved  in  Rosenberger  v.  Pacific  Express  Co.,  241  U.  S.  51,  60 
L.  Ed.  883,  36  Sup.  Ct.  510,  holding  State  has  power,  under  Wilson 
Act  of  1890,  to  prevent  solicitation  of  orders  for  intoxicating  liquors 
to  be  shipped  from  other  States;  Frederick  De  Bary  &  Co.  v.  Louis- 
iana, 227  U.  S.  110,  57  L.  Ed.  442,  33  Sup.  Ct.  239,  sales  within  State 
in  original  packages  of  intoxicating  liquors  imported  from  foreign 
countries  may  be  taxed  in  view  of  Wilson  Act  of  1890;  Phillips  v. 
Mobile,  208  U.  S.  479,-  52  L.  Ed.  581,  28  Sup.  Ct.  370,  upholding  or- 
dinance imposing  license  on  persons  selling  beer  by  barrel,  though 
liquor  was  introduced  into  State  in  original  packages;  Evansville  Brew- 
ing Assn.  v.  Excise  Commission,  225  Fed.  209,  upholding  act  of  Ala- 
bama of  1911,  regulating  sale  of  liquor  and  imposing  license  tax  on 
breweries,  including  agencies  of  breweries  in  other  States;  Meyer,  Jos- 
sen  &  Co.  v.  City  of  Mobile,  147  Fed.  844,  sustaining  license  tax  upon, 
dealers  in  beer,  even  though  brought  from  other  States;  Minneapolis 
Brewing  Co.  v.  McGillivray,  104  Fed.  262,  upholding  Sess.  Laws  S.  D. 
1897,  c.  72,  licensing  and  regulating  liquor  business  as  applied  to 
dealer  who  manufactures  liquors  in  another  State  and  ships  them  there- 
from to  his  warehouse  and  there  sells  them  in  original  package;  Rose 
v.  State,  4  Ga.  App.  603,  62  S.  E.  124,  under  Wilson  Act  of  1890, 
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State  statute  prohibiting  solicitation  of  orders  for  sale  of  intoxi- 
cating liquors  is  not  void  as  regulation  of  interstate  commerce, 
although  both  seller  and  liquor  are  in  another  State;  Sopher  v.  State, 
169  Ind.  193,  14  Ann.  Oae.  27,  14  L.  R.  A.  (N.  S.)  172,  81  N.  E.  919, 
in  prosecution  for  maintaining  liquor  nuisance,  evidence  showing  ac- 
cused conducted  saloon,  but  not  showing  it  was  conducted  in  dis- 
orderly manner  or  that  sales  of  liquor  were  unlawful,  was  insufficient 
to  sustain  conviction ; .  State  v.  Spence,  127  La.  340,  53  South.  597, 
affirming  conviction  of  retail  dealers  in  liquor  in  prohibition  parish; 
Glenn  v.  Southern  Express  Co.,  170  N.  C.  291,  87  S.  E.  139,  under  Webb- 
Kenyon  law,  prohibiting  transportation  of  liquor  into  State  in  viola- 
tion of  State  law  and  State  statute  of  1915  prohibiting  shipment  of 
more  than  one  quart  of  liquor  in  one  package  or  receiving  more  than 
one  quart  in  fifteen  days,  express  company,  having  delivered  one 
quart  to  plaintiff,  was  not  liable  for  refusing  to  deliver  another  quart 
on  following  day;  State  v.  Delamater,  20  S.  D.  27,  129  Am.  St.  Rep. 
907,  8  L.  R.  A.  (N.  S.)  774,  104  N.  W.  538,  upholding  law  making 
it  offense  for  traveling  salesman  to  solicit  orders  for  intoxicating 
liquor  without  license;  State  v.  Holleyman,  55  S.  C.  225,  45  L.  R.  A. 
571,  31  S.  E.  366,  upholding  dispensary  law  of  1896  prohibiting  hauling 
of  liquors  by  owners  in  night-time. 

Distinguished  in  J.  W.  Kelly  &  Co.  v.  Conner,  122  Tenn.  371,  378, 
25  L.  RVA.  (N.  S.)  201,  123  S.  W.  630,  632,  refusing  to  enjoin  prose- 
cution for  violation  of  act  of  1909  prohibiting  sales  of  intoxicating 
liquors  within  four  miles  of  schoolhouse. 

Right  of  State  citizen  to  receive  liquors  from  abroad  for  his  own  use 
cannot  be  impaired  by  the  State. 

Approved  in  Adams  Express  Co.  v.  Kentucky,  214  U.  S.  222,  5S 
L.  Ed.  973,  29  Sup.  Ct.  633,  holding  statute  of  Kentucky  invalid  as 
interference  with  interstate  shipment  of  liquor  before  delivery  to  con- 
signee; American  Express  Co.  v.  Iowa,  196  U.  S.  143,  49  L.  Ed.  422, 
25  Sup.  Ct.  182,  liquors  shipped  C.  O.  D.  into  State  not  subject  to 
seizure  in  hands  of  express  company;  Royal  Brewing  Co.  v.  Missouri 
etc.  Ry.  Co.,  217  Fed.  149,  wholesale  liquor,  dealer  in  Missouri  had  right 
to  sell  liquor  to  white  male  citizen  in  Oklahoma  for  his  personal  use, 
and  could  compel  carrier  to  deliver  liquor;  Kansas  City  Breweries  Co. 
v.  Trickett,  195  Fed.  842,  intoxicating  liquor  purchased  in  one  State 
by  resident  of  another  State  is  under  protection  of  commerce  clause 
until  delivery;  In  re  Bergen,  115  Fed.  342,  holding  void  Kan.  Sess. 
Laws  1885,  c.  149,  §  12,  making  it  criminal  to  take  or  receive  orders 
for  liquors  as  applied  to  agent  of  nonresident  principal  who  sends 
orders  to  principal  for  acceptance  or  rejection;  Southern  Express  Co. 
v.  State,  188  Ala.  478,  480,  66  South.  123, 124,  sustaining  demurrer  to  biU 
and  dissolving  preliminary  injunction  in  action  to  enjoin  maintenance 
of  whisky  nuisance,  where  carrier,  after  proper  investigation,  made 
delivery  in   good   faith  to   consignee  without   knowledge   of  intended 
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Illegal  use  of  liquor;  Toole  v.  State,  170  Ala.  48,  54  South.  197,  holding 
in  proceeding  to  condemn  liquor  seized  by  State  that  keeping  liquor  in 
storage  after  arrival  interrupted  interstate  shipment  and  subjected 
liquor  to  State  laws;  Stubbs  v.  People,  40  Colo.  429,  431,  122  Am.  St. 
Sep.  1068,  13  Ann.  Cas.  1025,  11  L.  R.  A.  (N.  S.)  1071,  90  Pac.  1118, 
1119,  act  of  1899  prohibiting  docking  of  horses  or  importation  and 
use  of  docked-tail  horses,  in  so  far  as  it  prohibits  importing  or  use 
of  them  by  person  importing  them,  is  void;  R.  M.  Rose  Co.  v.  State, 
133  Ga.  359,  36  L.  R.  A.  (N.  S.)  443,  65  S.  E.  772,  sustaining  demurrer 
to  criminal  accusation  charging  nonresident  with  soliciting  orders  by 
mail  for  sale  of  liquor  to  resident;  Racine  Iron  Co.  v.  McCommons, 
111  Ga.  543,  upholding  license  tax  on  traveling  agents  for  nonresident 
principals  who  take  orders  for  goods  and  when  same  are  shipped  into 
State  receive  them  in  bulk,  break  original  package  and  distribute  them 
among  customers  with  whom  executory  contracts  have  been  made; 
Sloman  v.  William  D.  C.  Moebs  Co.,  139  Mich.  336,  337,  102  N.  W.  856, 
denying  validity  of  tax  on  sale  of  liquors  by  sample,  to  be  shipped  from 
another  State ;  Southern  Express  Co.  v.,  City  of  High  Point,  167  N.  C. 
104,  83  S.  E.  254,  statute  of  1907  prohibiting  keeping  intoxicating 
liquor  for  sale  in  certain  city  or  bringing  liquor  into  such  city  merely 
prohibits  importation  for  sale  and  not  for  personal  use ;  State  v.  Fisher, 
162  N.  C.  558,  77  S.  E.  124,  act  of  bank  in  collecting  purchase  price 
and  delivering  bill  of  lading  for  interstate  shipment  of  whisky  was 
interstate  commerce  and  not  violation  of  laws  of  State  regulating  sale 
of  intoxicating  liquors;  Overton  v.  State,  7  Okl.  Cr.  207,  123  Pac.  177, 
statute  of  Oklahoma  prohibiting  conveyance  of  intoxicating  liquors 
within  State  does  not  interfere  with  right  of  person  to  receive  inter- 
state shipment  of  liquor  for  his  own  personal  use,  but  affirming  con- 
viction for  conveying  liquor  from  depot  to  home  of  consignee ;  Ex  parte 
Wilson,  6  Okl.  Cr.  474,  119  Pac.  606,  statute  making  possession  of 
more  than  one  quart  of  intoxicating  liquor  unlawful  is  void;  Alex- 
ander v.  State,  3  Okl.  Cr.  481,  106  Pac.  989,  reversing  conviction  for 
conveying  liquor  within  State,  where  liquor  was  interstate  shipment 
for  personal  use  of  consignee;  Hudson  v.  State,  2  Okl.  Cr.  181,  101 
Pac.  277,  interstate  shipment  of  liquor  imported  for  use  of  consignee 
is  protected  by  interstate  commerce  clause  from  seizure  before  ship- 
ment reaches  home  of  consignee;  Schwedes  v.  State,  23  Okl.  92,  93, 
1  Okl.  Cr.  248,  249,  99  Pac.  805,  holding  consignee  has  right  to  receive 
interstate  shipment  of  intoxicating  liquor  for  his  own  use  and  reversing 
conviction  for  transporting  such  liquor  from  one  place  in  State  to 
another;  Schwedes  v.  State,  1  Okl.  Cr.  664,  665,  104  Pac.  767,  holding 
consignee  may  receive  interstate  shipment  of  intoxicating  liquor  for 
his  own  use,  and  reversing  conviction  for  transporting  such  liquor  from 
one  place  in  State  to  another;  Palmer  v.  Southern  Express  Co.,  129 
Tenn.  133,  165  S.  W.  240,  act  of  1913  restricting  delivery  of  interstate 
shipment  of  intoxicating  liquor  to  resident  of  State  for  his  own  use 
XVII— 90 
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to  one  gallon  and  requiring  statements  as  to  its  use  is  void;  Taylor  v. 
Commonwealth,- 117  Va.  917,  86  S.  E.  502,  upholding  Webb-Kenyon 
Act  of  1913  prohibiting  shipment  of  intoxicating  liquor  from  one  State 
into  another  in  violation  of  law  of  latter  State;  State  v.  Holleyman, 
55  S.  C.  223,  45  L.  R.  A.  571,  31  S.  E.  365,  arguendo. 

Distinguished  in  Delamater  v.  South  Dakota,  205  U.  S.  98,  101,  10 
Ann.  Oas.  733,  51  L.  Ed.  730,  27  Sup.  Ct.  447,  upholding  law  of  South 
Dakota  imposing  license  on  traveling  salesmen  selling  or  soliciting 
orders  for  intoxicating  liquors;  West  Virginia  v.  Adams  Express  Co., 
219  Fed.  802,  135  C.  C.  A.  *464,  holding  Webb-Kenyon  Act  of  1913 
prohibiting  shipment  of  intoxicating  liquor  into  State  to  be  used  in 
violation  of  State  law,  prohibits  delivery  by  carrier  of  liquor  trans- 
ported from  without  State  to  consignee  within  State  for  his  own  per- 
sonal use;  Hart  v.  State,  87  Miss.  179,  39  South.  525,  upholding  con- 
viction for  selling  and  collecting  purchase  price  for  liquor  to  be  brought 
into  State;  People  v.  Bootman,  180  N.  Y.  7,  72  N.  E.  507,  upholding 
law  making  possession  of  imported  game  unlawful;  Jaro  v.  Holstein, 
73  S.  C.  114,  52  S.  E.  872,  upholding  seizure  of  liquor  being  brought 
into  State  by  one  man  for  use  of  himself  and  others  with  knowledge 
that  it  is  intended  for  illicit  sale;  Atkinson  v.  Southern  Express  Co., 
94  S.  C.  447,  449,  452,  454,  48  L.  R.  A.  (N.  S.)  34,  78  S.  E.  517,  518, 
519,  under  Webb-Kenyon  Act  of  1913,  legislature  may  adopt  statute 
similar  to  dispensary  law  held  invalid  prior  to  that  enactment;  State 
v.  Eighteen  Casks  of  Beer,  24  Okl.  789,  791,  794,  798,  801,  25  L.  R.  A. 
(N.  S.)  492,  104  Pac.  1094,  1095,  1096,  1098,  1099,  interstate  shipment 
of  intoxicating  liquor  on  railroad  premises,  but  in  possession  of  con- 
signee having  intention  to  sell  same  contrary  to  State  laws,  may  be 
x        seized  and  confiscated  by  State. 

South  Carolina  law,  giving  State  officers  exclusive  power  to  buy  liquor 
for  sale,  is  not  invalid  regulation. 

Approved  in  State  v.  Pabst  Brewing  Co.,  128  La.  778,  55  South. 
352,  under  Wilson  law  of  1890,  State  could  impose  license  upon  sale 
of  malt  liquor  brought  into  State  in  original  package  by  brewery;  State 
ex  rel.  Lyon  v.  Murray,  79  S.  C.  323,  60  S.  E.  931,  upholding  act  of 
1908  withdrawing  consent  of  State  to  be  sued  by  creditors  of  State 
dispensary  and  requiring  adjustment  of  claims  by  commission;  dissent- 
ing opinion  in  South  Carolina  v.  United  States,  199  U.  S.  468,  50  L.  Ed. 
273,  26  Sup.  Ct.  110,  majority  enforcing  excise  tax  against  agents  of 
State  dispensary. 

Distinguished  in  South  Carolina  v.  United  States,  199  U.  S.  454, 
50  L.  Ed.  267,  26  Sup.  Ct.  110,  enforcing  excise  tax  against  agents  of 
State  dispensary. 

Right  to  avail  oneself  of  Interstate  commerce  cannot  be  controlled  In 
advance  by  the  State. 

Approved  in  Matter  of  Application  of  Luera,  28  Cal.  App.  187,  189, 
152  Pac.  739,  municipal  ordinance  making  mere  possession  of  intoxicat- 
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ing  liquor  misdemeanor  is  invalid;  Van  Winkle  v.  State,  4  Boyce  (Del.), 
604,  605,  Ann.  Oas.  1916D,  104,  91  Atl.  396,  under  Webb-Kenyon  law 
of  1913,  divesting  liquor  of  interstate  character  when  shipped  into 
State  in  violation  of  State  law,  Hazel  law  .of  State  prohibiting  ship- 
ment into  prohibitory  district  is  invalid  intso  far.  as  liqnor  is  for  con- 
signee's personal  consumption,  purpose  recognized  as  lawful  by  act 
itself;  State  v.  Eckenrode,  148  Iowa,  184,  127  N.  W.  60,  affirming 
acquittal  of  accused  for  violation  of  State  pure  food  law,  where  trans- 
action was  interstate  commerce  and  not  subject  to  State  laws  for  mis- 
branding packages ;  State  v.  Intoxicating  Liquors,  102  Me.  396,  120  Am. 
St.  Rep.  504,  67  Atl.  317,  holding  intoxicating  liquors  shipped  into  State 
are  not  subject  to  seizure  under  State  prohibitory  law  until  after  de- 
livery to  consignee;  Gastineau  v.  State,  7  Okl.  Cr.  515,  517,  124  Pac. 
466,  holding  right  of  person  to  ship  liquor  from  another  State  to  his 
home  in  State  for  his  own  personal  use  cannot  be  interfered  with  by 
State  law,  and  reversing  conviction;  Titsworth  v.  State,  2  Okl.  Cr.  274, 
101  Pac.  290,  holding  keeping  of  intoxicating  liquors  in  or  about  place 
of  business  is  not  crime  unless  accompanied  with  intent  to  dispose  of 
same  in  violation  of  law  and  reversing  conviction. 

Distinguished  in  State  v.  Grier,  4  Boyce  (Del.),  352,  374,  88  Atl.  592, 
600,  holding  Webb-Kenyon  law  divests  interstate  shipment  of  liquor  of 
protection  of  commerce  clause  at  State  line,  and  affirming  conviction 
of  violation  of  State  law  prohibiting  transportation  of  liquor  into  local 
option  territory. 

South  Carolina  law  of  1897,  requiring  Intending  importer  of  liquor  to 
obtain  prior  State  certificate  that  liquor  Is  pure,  Is  regulation  of  commerce, 
not  of  police. 

Approved  in  Southern  Express  Co.  ▼.  Ensley,  116  Fed.  758,  holding 
bill  by  interstate  express  company  to  restrain  enforcement  of  city  ordi- 
nance requiring  payment  of  license  fee  as  condition  of  transacting  busi- 
ness in  city  need  not  show  compliance  with  State  laws  as  condition 
of  doing  business  in  State  or  that  it  is  exclusively  engaged  in  interstate 
commerce;  Shaw  v.  City  of  Atlanta,  11  Ga.  App.  394,  75  S.  E.  487, 
affirming  conviction  of  person  ordering  intoxicating  liquors  from  an- 
other State,  where  he  intends  to  sell  such  liquors  in  violation  of  State 
law,  although  liquor  is  not  taken  from  custody  of  carrier;  State  v. 
Hickox,  64  Kan.  654,  658,  659,  68  Pac.  37,  holding  void  Laws  1885, 
c.  149,  §  12,  prohibiting  taking  orders  for  sale  of  liquor  as  applied  to 
nonresident  salesman  soliciting  orders  for  nonresident  merchant;  Penny- 
witt  v.  Blue,  73  W.  Va.  723,  81  S.  E.  401,  merchandise  broker  keeping 
samples  but  no  goods  for  sale  and  representing  nonresident  clients  is 
not  subject  to  license  tax ;  State  v.  McGee,  55  S.  C.  251,  74  Am.  St.  Rep. 
743,  33  S.  E.  354,  liquors  purchased  without  State  for  personal  use  are 
not  contraband  because  not  bearing  required  certificates;  dissenting 
opinion  in  State  v.  Holleyman,  55  S.  C.  228,  45  L.  R.  A.  572,  31  S.  E. 
367,  majority  upholding  dispensary  act  of  1896;  dissenting  opinion  in 
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State  v.  Holleyman,  55  S.  C.  245,  45  L.  R.  A.  578,  33  S.  E.  370,  majority 
holding  liquor  being  brought  to  owner's  home  in  buggy  from  another 
State  not  contraband;  dissenting  opinion  in  Pabst  Brewing  Co.  v.  Cren- 
shaw, 198  U.  S.  35,  42,  43,  49  L.  Ed.  932,  936,  25  Sup.  Ct.  552,  majority 
upholding  State  inspection  j^f  imported  malt  liquors  though  producing 
revenue  and  inspection  inadequate ;  dissenting  opinion  in  State  v.  Smith, 
61  W.  Va.  341,  56  S.  J5.  533,  majority  reversing  conviction  of  railroad 
agent  for  illegal  sale  of  liquor  within  State,  where  agent  inquired 
whether  consignee  ordered  liquor  for  his  own  use  and  acted  bona  fide  in 
making  delivery. 

When  imported  liquors  become  subject  to  State  regulation.    Note, 
7  Ann.  Oas.  1133. 

State  law  for  inspection  of  liquors  imported  for  importer's  use  must  not 
substantially  hamper  right  to  make  or  receive  shipment. 

Approved  in  Adams  Express  Co.  v.  Kentucky,  238  U.  S.  198,  Ann.  Gas. 
1915D,  1167,  L.  R.  A.  19160,  273,  59  L.  Ed.  1270,  35  Sup.  Ct.  824,  where 
interstate  shipment  of  liquor  into  Kentucky  was  not  to  be  used  in  vio- 
lation of  laws  of  State,  Webb-Kenyon  Act  of  1913  did  not  change  rule 
that  State  cannot  interfere  with  interstate  commerce;  Kirmeyer  v. 
Kansas,  236  U.  S.  572,  59  L.  Ed.  724,  35  Sup.  Ct.  419,  provisions  of  Wil- 
son Act  of  1890  do  not  apply  to  transportation  of  beer  in  interstate  com- 
merce until  delivery  to  consignee;  Simpson  v.  Shepard,  230  U.  S.  401, 
Ann.  Gas.  1916A,  18,  48  L.  R.  A.  (N.  S.)  1151,  57  L.  Ed.  1542,  33  Sup. 
Ct.  729,  in  absence  of  congressional  action,  State  may  regulate  intrastate 
rates  of  interstate  carrier,  although  relations  between  interstate  and 
intrastate  rates  are  thereby  disturbed ;  Louisville  etc.  R.  R.  Co.  v.  P.  W. 
Cook  Brewing  Co.,  223  U.  S.  82,  56  L.  Ed.  858,  32  Sup.  Ct.  189,  Kentucky 
statute  of  1906  prohibiting  carriers  from  transporting  intoxicating 
liquors  to  "dry"  points  in  Kentucky  is  ineffective  as  to  interstate  ship- 
ments; Adams  Express  Co.  v.  Kentucky,  206  U.  S.  135,  61  L.  Ed.  991,  27 
Sup.  Ct.  608,  statute  of  Kentucky  making  penal  all  C.  O.  D.  shipments 
of  liquor  is  invalid  as  applied  to  interstate  shipments;  Heymann  v. 
Southern  Ry.  Co.,  203  U.  S.  271,  274,  276,  277,  51  L.  Ed.  179,  180,  181, 
27  Sup.  Ct.  104,  power  of  State  over  intoxicating  liquors  from  other 
States  in  original  packages  after  delivery  and  before  sale  given  by  Wil- 
son law  does  not  attach  until  after  reasonable  notice  to  consignee; 
George  H.  Lee  Co.  v.  Webster,  190  Fed.  357,  section  2  of  Statute  of 
Kansas  of  1907  requiring  branding  and  statement  of  ingredients  of  feed- 
ing stuff  for  stock,  as  applied  to  products  made  in  another  State,  is  void ; 
United  States  v.  Eighty-seven  Barrels  etc.  of  Wine,  180  Fed.  217,  dis- 
missing libel  for  condemnation  of  certain  barrels  of  wine  under  section 
240,  Criminal  Code,  where  wholesale  wine  merchants  in  California  con- 
signed carload  of  wine  to  shipper  as  consignee,  having  name  of  each  pur> 
chaser  in  New  England  labeled  on  package;  Ex  parte  Eaglesfield,  180 
Fed.  562,  ordinance  under  Wisconsin  statute  relating  to  licensing  of 
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particular  occupations,  requiring  transient  merchants  to  pay  twenty  dol- 
lars per  day,  is  void;  United  States  v.  United  States  Express  Co.,  180 
Fed.  1011,  after  admission  of  State  of  Oklahoma,  act  of  Congress  of 
1907  forbidding  introduction  of  intoxicating  liquors  into  Indian  Terri- 
tory was  no  longer  in  force  so  as  to  prevent  interstate  shipment  of  liquor 
from  Arkansas;  State  v.  Butterfield  Live  Stock  Co.,  17  Idaho,  447,  134 
Am.  St.  Rep.  263,  26  L.  R.  A.  (N.  S.)  1224,  106  Pac.  457,  statute  requir- 
ing license  for  grazing  sheep  brought  from  another  State  is  not  inspec- 
tion law,  but  is  void  as  discriminatory  tax  on  property  of  another  State 
and  interference  with  interstate  commerce ;  State  v.  Lowry,  166  Ind.  383, 
387,  9  Ann.  Oas.  350,  4  L.  R.  A.  (N.  S.)  528,  77  N.  E.  731,  732,  importa- 
tion of  cigarettes  in  original  packages  for  personal  consumption  is  inter- 
state commerce  and  not  within  act  of  1905  prohibiting  manufacture,  sale, 
keeping  for  sale,  owning  or  giving  away  cigarettes ;  Cincinnati  etc.  R.  Co. 
v.  Commonwealth,  126  Ky.  566,  104  S.  W.  394,  reversing  conviction  of 
carrier  for  delivery  of  liquor  in  local  option  territory,  where  carrier  re- 
ceived shipment  outside  of  State,  although  consignor  took  liquor  from 
Kentucky  to  point  outside  of  State  for  shipment  to  evade  local  option 
law;  Mayor  etc.  of  New  Iberia  v.  Erath,  118  La.  307,  42  South.  946,  since 
passage  of  Wilson  Act  of  1890,  wholesale  dealers  in  imported  liquors 
selling  in  original  package  may  be  required  to  pay  municipal  license; 
Commonwealth  v.  People's  Express  Co.,  201  Mass.  573,  577,  131  Am.  St. 
Rep.  416,  88  N.  E.  423,  424,  under  Wilson  Act  of  1890,  liquor  is  safe  from 
State  law  until  actual  or  constructive  delivery  to  consignee,  and  State 
law  of  1906  forbidding  transportation,  except  by  railroad  or  street  rail- 
way, in  cities  of  certain  classes  without  permit,  applies  only  to  intrastate 
commerce ;  State  v.  Coleman,  80  N.  J.  L.  18,  19,  77  Atl.  1027,  1028,  em- 
ployee of  nonresident  obtaining  order  within  State  and  delivering  liquor, 
shipped  from  without  State,  to  buyer  did  not  violate  State  law  prohibit- 
ing sale  of  intoxicating  liquor  without  license;  State  v.  J.  W.  Kelly 
&  Co.,  123  Tenn.  565,  566,  133  S.  W.  1013,  Wilson  Act  of  1890  does  not 
affect  sale  of  liquor  in  one  State  completed  by  delivery  to  carrier  for 
transportation  to  person  in  another  State  having  ordered  liquor  by  mail ; 
Sedgwick  v.  State,  47  Tex.  Cr.  629,  631,  85  S.  W.  814,  816,  interstate 
shipment  of  intoxicating  liquor  on  C.  O.  D.  contract  cannot  be  controlled 
by  State  law. 

Distinguished  in  State  v.  Holleyman,  55  S.  C.  219,  222,  224,  45  L.  R.  A. 
569,  570,  571,  31  S.  E.  363,  365  (see  dissenting  opinion  in  55  S.  C.  234, 
45  L.  R.  A.  575,  31  S.  E.  369),  liquors  imported  by  owner  may- be  said  to 
have  "reached  consignees"  at  State  line. 

State  statute  requiring  preliminary  regulation  of  importations  as 
attempted  regulation  of  interstate  commerce.  Note,  14  Ann.  Cas. 
1104. 

Bight  to  send  liquors  from  one  State  into  another  is  interstate  com- 
merce, and  state  law  interfering  with  right  is  void. 
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Approved  in  Gulf  etc.  Ry.  Co.  v.  State  ex  rel.  Caldwell,  28  Okl.  756, 
757,  35  L.  R.  A.  (N.  S.)  466,  116  Pac.  177,  refusing  to  enjoin  interstate 
carrier  from  receiving  shipment  of  intoxicating  liquors  without  State 
for  transportation  and  delivery  within  State  to  person  intending  to  use 
same  in  violation  of  State  law;  High  v.  State,  2  Okl.  Cr.  170,  173,  28 
L.  R.  A.  (N.  S.)  162,  101  Pac.  118,  120,  provision  of  Oklahoma  Consti- 
tution prohibiting  conveyance  of  intoxicating  liquor  from  one  place 
within  State  to  another  has  no  application  to  interstate  shipment  until 
after  delivery  of  liquor;  McCord  v.  State,  2  Okl.  Cr.  225,  101  Pac.  284, 
carrying  interstate  shipment  of  intoxicating  liquors  from  railroad  to 
home  of  consignee  is  part  of  interstate  commerce  and  not  violation  of 
State  prohibitory  law ;  dissenting  opinion  in  Pf  eif  er  &  Co.  v.  Israel,  161 
N.  C.  417,  418,  427,  77  S.  E.  424,  425,  428,  majority  holding  notes  given 
for  whisky  unlawfully  sold  in  State  by  agent  of  nonresident  seller  and 
shipped  into  State  to  buyer  are  unenforceable. 

170  U.  &  468-481,  42  L.  Ed.  1111,  18  Sup.  Ot.  645,  VANCE  V.  W.  A.  VAN- 
DEECOOK  CO. 

Circuit  Court  cannot  take  Jurisdiction  if  pleadings  show  maximum  re- 
coverable, omitting  Immaterial  allegation  of  damage,  insufficient. 

Approved  in  Smithers  v.  Smith,  204  U.  S.  642,  51  L.  Ed.  660,  27  Sup. 
Ct.  297,  reversing  order  of  Circuit  Court  dismissing  case  for  want  of 
jurisdiction,  where  plaintiff  in  good  faith  asserts  claim  against  several 
defendants  taking  land  from  him  of  over  two  thousand  dollars  in  value 
and  requisite  diversity  of  citizenship  exists;  O'Neal  v.  United  States, 
190  U.  S.  37,  47  L.  Ed.  946,  23  Sup.  Ct.  777,  denying  jurisdiction  to  re- 
view District  Court  judgment  for  contempt  on  error  where  jurisdiction 
over  person  and  subject  matter  not  challenged  and  certificate  of  lower 
court  was  whether  it  had  jurisdiction  to  try  and  punish  defendant  for 
contempt  upon  facts  and  for  causes  stated;  Wiley  v.  Sinkler,  179  U.  S. 
65,  45  L.  Ed.  88,  21  Sup.  Ct.  20,  upholding  Circuit  Court's  jurisdiction 
over  action  against  State  election  officers  to  recover  damages  alleged  to 
exceed  two  thousand  dollars  for  refusing  plaintiff's  vote  for  member  of 
Congress;  Maryland  Casualty  Co.  v.  Price,  231  Fed.  403,  in  aetion  by 
liability  insurer  against  attorneys  for  failing  to  defend  action  for  in- 
juries against  policy-holder,  allegation  that  it  was  compelled  to  pay 
judgment  of  fifteen  thousand  dollars  on  policy  limiting  liability  to  five 
thousand  dollars  does  not  show  that  it  was  under  obligation  to  pay  ex- 
cess, and  Federal  court  has  no  jurisdiction ;  Evans  v.  Lehigh  Coal  &  Nav. 
Co.,  205  Fed.  639,  overruling  motion  to  dismiss,  for  want  of  jurisdiction, 
action  for  injuries  to  minor,  where  fact  that  minor  at  present  earning 
capacity  could  only  earn  about  one  thousand  five  hundred  and  seventy 
dollars  before  reaching  majority  did  not,  as  matter  of  law,  show  that 
such  sum  was  most  that  could  be  recovered;  Simpson  v.  Geary,  204  Fed. 
510,  in  action  to. enjoin  railroad  from  discharging  employees  as  not  quali- 
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fied  under  Arizona  law,  interests  are  separate  and  distinct,  and  claims 
cannot  be  aggregated  to  give  Federal  court  jurisdiction;  Brent  v.  Chas. 
H.  Lilly  Co.,  202  Fed.  338,  holding  Federal  District  Court  had  jurisdic- 
tion where  plaintiff  demanded  in  good  faith  judgment  for  over  three 
thousand  dollars  and  defendant  admitted  owing  over  two  thousand  dol- 
lars; Howard  v.  Carroll,  195  Fed.  647,  in  aetion  on  promissory  note, 
where  plaintiff's  statement  of  his  own  case  shows  he  cannot  recover  juris- 
dictional minimum,  Federal  court  cannot  hear  case;  Risley  v.  Utica»  168 
Fed.  752,  in  action  by  taxpayer  attacking  contract  between  city  and 
water  company,  where  amount  of  tax  levied  against  his  property  was  less 
than  two  thousand  dollars,  Federal  court  had  no  jurisdiction;  Ohman  v. 
New  York,  168  Fed.  959,  961,  action  for  six  thousand  dollars  damages 
for  publishing  mutilated  copy  of  designer's  map  with  his  name  thereon, 
not  alleging  special  damage  to  business  or  reputation,  does  not  state 
cause  of  action  for  more  than  nominal  damages  and  Federal  court  has 
no  jurisdiction ;  Hampton  Stave  Co.  v.  Gardner,  154  Fed.  806,  83  C.  C.  A. 
521,  in  action  for  breach  of  contract  to  furnish  abstract  of  title,  measure 
of  damages  is  difference  between  contract  price  and  value  of  property, 
which  was  ten  thousand  dollars,  and  Federal  court  had  jurisdiction; 
Clement  v.  Louisville  &  N.  R.  Co.,  153  Fed.  981,  Federal;  court  has  no 
jurisdiction  of  action  against  carrier  for  refusal  to  deliver  lumber  alleg- 
ing actual  damages  of  two  hundred  dollars  and  punitive  damages  of  two 
thousand  dollars;  Manigault  v.  S.  M.  Ward  &  Co.,  123  Fed.  712,  uphold- 
ing Federal  jurisdiction  where  it  appears  from  bill  that  claim  is  made 
in  good  faith  that  State  statute  under  which  defendants  are  proceed- 
ing to  do  acts  sought  to  be  enjoined  violates  Federal  Constitution,  though 
other  grounds  of  invalidity  are  also  alleged  and  further  alleged  that 
complainant  will  sustain  damages  in  excess  of  two  thousand  dollars; 
Battle  v.  Atkinson,  115  Fed.  385,  386,  denying  Federal  jurisdiction  over 
action  for  unlawful  detainer  where  under  Arkansas  statute  such  action 
is  merely  for  purpose  of  restoring  possession  where  relation  of  land- 
lord and  tenant  exists  and  complaint  alleges  value  of  premises  is  five 
thousand  dollars  and  rental  value  twenty-five  dollars  per  month ;  McCor- 
mick  v.  McDonald,  110  Fed.  53,  denying  jurisdiction  over  suit  to  declare 
that  complainant  is  entitled  under  agreement  with  defendant  to  certain 
per  cent  of  net  profits  of  contract  which  is  being  executed  by  defendant; 
Kunkel  v.  Brown,  99  Fed.  594,  595,  39  C.  C.  A.  T>65,  holding  amount  in 
dispute  for  jurisdictional  purposes  is  determined  by  amount  claimed  by 
plaintiff  in  his  pleading  in  good  faith,  though  such  claim  is  made  under 
mistake  of  fact  as  subsequently  shown  by  evidence;  Leonard  v.  Abner- 
Drury  Brewing  Co.,  25  App.  D.  C.  176,  act  of  Congress  making  con- 
spiracy in  restraint  of  trade  crime  does  not  deprive  equity  of  jurisdic- 
tion to  enjoin  retail  dealers  in  malt  liquors  from  compelling  another 
dealer  to  join  association;  Gibbes  v.  Santee  River  Cypress  Lumber  Co., 
79  S.  C.  203,  60  S.  E.  690,  action  on  account  showing  balance  due  of 
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less  than  two  thousand  dollars  is  not  removable  to  Federal  court  on 
allegation  in  petition  that  controversy  involves  more  than  two  thousand 
dollars;  Chitty  v.  Pennsylvania  Ry.  Co.,  62  S.  C.  530,  40  S.  E.  946,  hold- 
ing in  affidavit  for  attachment  in  suit  for  damages  to  property  it  is  not 
necessary  to  etate  value  of  property  but  amount  of  damages  is  sufficient ; 
Robinson  v.  West  Virginia  Loan  Co.,  90  Fed.  771,  to  give  Circuit  Court 
jurisdiction  to  appoint  receiver,  par  value  of  complainant's  stock  must 
equal  two  thousand  dollars;  dissenting  opinion  in  Levinski  v.  Middlesex 
Banking  Co.,  92  Fed.  463,  464,  34  C.  C.  A.  452,  majority  holding  subse- 
quent sustaining  of  exceptions  to  items,  reducing  claim  below  two  thou- 
sand dollars,  does  not  divest  jurisdiction;  dissenting  opinion  in  Giles  v. 
Harris,  189  U.  S.  492,  47  L.  Ed.  914,  23  Sup.  Ct.  648,  majority  denying 
Federal  court's  jurisdiction  over  suit  in  equity  by  Alabama  negro  to 
compel  board  of  registrars  to  enroll  name  on  voting  lists  under  Consti- 
tution alleged  to  be  contrary  to  Federal  Constitution. 

Supreme  Court  will  decide  trover  suit  from  Circuit  Court  in  South  Caro- 
lina, according  to  State  law. 

Approved  in  Quinette  v.  Pullman  Co.,  229  Fed.  337,  decision  of 
Supreme  Court  of  Oklahoma  that  railroad  not  complying  with  constitu- 
tional and  statutory  requirements  wps  not  entitled  to  plead  limitations 
was  conclusive  on  Federal  court  in  action  for  injuries  sustained  in  Okla- 
homa; 0.  F.  Haley  Co.  v.  State,  34  Okl.  302,  125  Pac.  737,  denying  re- 
covery of  whisky  shipped  into  Indian  Territory  and  seized  by  State  while 
in  railroad  depot,  where  shipment  was  violation  of  Federal  law;  Blunk 
v.  Waugh,  32  Okl.  622,  39  L.  R.  A.  (N.  S.)  1093,  122  Pac.  720,  denying 
recovery  of  intoxicating  liquors  in  replevin  where  purpose  is  to  engage 
in  business  of  delivering  liquor  to  purchasers  in  violation  of  State  law. 

In  South  Carolina  exemplary  damages  are  not  recoverable  in  trover. 
Approved  in  Little  v.  Kennedy,  71  S.  C.  3,  50  S.  E.  545,  reaffirming 
rule;  Robert  R.  Sizer  &  Co.  v.  Dopson,  89  S.  C.  539,  72  S.  E.  466,  in 
action  for  conversion  of  lumber,  special  damages,  not  necessary  conse- 
quences of  act,  are  not  provable  without  special  allegation  thereof; 
Levinski  v.  Middlesex  Banking  Co.,  92  Fed.  460,  465,  466,  34  C.  C.  A. 
452,  damages  based  on  estimated  rental  value  of  unbuilt  houses  are  not 
recoverable  in  action  £or  breach  of  contract  to  loan  plaintiff  money  to 
build  same;  Nashua  Iron  etc.  Co.  v.  Brush,  91  Fed.  215,  33  C.  C.  A.  456, 
arguendo.  ' 

Punitive  damages  in  replevin  or  claim  and  delivery  actions.    Note, 
4  Ann.  Cas.  71. 

Measure  of  damages  for  illegal  seizure  of  liquors  is  value  of  liquor,  with 
interest. 

Approved  in  dissenting  opinion  in  Bucki  &  Son  Lumber  Co.  v.  Fidel- 
ity &  Deposit  Co.,  109  Fed.  410,  48  C.  C.  A.  436,  majority  holding  under 
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Florida  statute  conditioning  attachment  bonds  to  pay  all  costs  and  dam- 
ages reasonable  attorney's  fees  expended  by  defendant  in  procuring  dis- 
solution of  attachment  and  in  addition  to  those  expended  in  main  case 
are  recoverable  as  damages  in  action  on  bond. 

Miscellaneous.  Cited  in  Rose  v.  State,  4  Ga.  App.  603,  62  S.  15.  124, 
Southern  Express  Co.  v.  City  of  High  Point,  167  N.  C.  104,  83  S.  E.  254, 
and  Atkinson  v.  Southern  Express  Co.,  94  S.  C.  447,  452,  454,  48  L.  R.  A, 
(N.  S.)  34,  78  S.  E.  517,  519,  all  apparently  citing  preceding  case. 

170  U.  8.  481-611,  42  L.  Ed.  1116,  18  Sup.  Ot.  689,  ANDERSEN  v.  UNITED 
STATES. 

Indictment  alleging  murder  on  high  seas,  without  any  State,  and  within 
Federal  admiralty  jurisdiction,  sufficiently  specifies  place. 

Approved  in  Wynne  v.  United  States,  217  U.  S.  243,  64  L.  Ed.  750, 
30  Sup.  Ct.  447,  person  committing  crime  referred  to  in  section  5339, 
Rev.  Stats.,  in  harbor  of  Honolulu  is  within  jurisdiction  of  District 
Court  of  United  States  for  that  territory. 

Charge  of  time  and  place  in  indictment  for  homicide.    Note,  S 
LR.A.  (N.  S.)  1026. 

Homicide  alleged  by  shooting  and  drowning,  motion  to  direct  verdict 
Is  properly  denied  when  death  not  clearly  from  pistol  shot  alone. 

Approved  in  State  v.  Vance,  38  Utah,  19,  110  Pac.  440,  indictment 
charging  death  from  beating,  kicking  and  bruising,  and  administering 
poison,  charges  but  one  means  of  death,  combined  effect  of  two  transac- 
tions, and  election  by  State  cannot  be  required. 

Homicide  by  "shooting  and  drowning"  does  not  require  government  to 
proceed  in  respect  to  one  only. 

Approved  in  Boireau  v.  Rhode  Island  Co.,  169  Fed.  1015,  in  action  for 
personal  injuries-  resulting:  from  derailment  of  street-car,  declaration 
alleging  defects  in  car  and  roadbed  in  same  count  is  not  bad  for  dupli- 
city; Pooler  v.  United  States,  127  Fed.  514,  62  C.  C.  A.  317,  holding 
where  indictment  charges  defendant  with  having  made  and  used  false 
voucher  concerning  claim  for  pension  upon  general  verdict  of  guilty 
punishment  prescribed  by  Rev.  Stats.,  §  5438,  may  be  imposed ;  Jewett  v. 
United  States,  100  Fed.  838,  holding  indictment  charging  one  as  "presi- 
dent, director  and  agent ' '  of  national  bank  in  process  of  liquidation  with 
willfully  misapplying  assets  of  bank  is  not  bad  for  inconsistency  or 
duplicity. 

Defendant's  testimony  showing  no  self-defense,  exclusion  of  evidence 
of  previous  relations  with  deceased,  is  proper. 

Approved  in  McQuiggan  v.  Ladd,  79  Vt.  106,  64  Atl.507,  in  action  for 
assault  instruction  on  self-defense  that  defendant  was  entitled  to  use 
force  he  honestly  believed  to  be  necessary  was  erroneous. 
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Court  may  direct  jury  that  finding  of  manslaughter  would  be  unjustified 
If  no  evidence  thereof. 

Approved  in  State  v.  McPhail,  39  Wash.  204,  81  Pac.  684,  reaffirm- 
ing rule;  United  States  v.  Lewis,  111  Fed.  634,  explaining  elements  of 
murder  and  manslaughter  and  facts  which  must  appear  to  render  homi- 
cide justifiable  on  ground  of  self-defense;  Sacrini  v.  United  States,  38 
App.  D.  C.  379,  holding  instructions  as  to  law  of  self-defense  were  cor- 
rect and  affirming  conviction  for  murder. 

170  U.  S.  511-521,  42  L.  Ed.  1126,  18  Sup.  Ot  685,  PLAQUEMINES  TROP- 
ICAL FRUIT  CO.  T.  HENDERSON. 

State  courts  have  concurrent  jurisdiction  of  Federal  cases  unless  ex- 
pressly prohibited. 

Approved  in  Illinois  Cent.  R.  Co.  v.  Henderson  Elevator  Co.,  138  Ky. 
225,  127  S.  W.  780,  where  railroad  failed  to  post  schedule  of  rates  as  re- 
quired by  Interstate  Commerce  Act  as  amended  in  1906,  shipper  relying 
upon  schedule  previously  in  force  to  his  damage  may  sue  carrier  in  State 
court. 

State  court  may  try  case  by  State  against  citizen  of  another,  subject 
to  right  of  removal,  or  to  review  by  Supreme  Court. 

Approved  in  Shane  v.  Butte  Elec.  Ry.  Co.,  150  Fed.  812,  reaffirming 
rule ;  Lewis  Pub.  Co.  v.  Wyman,  152  Fed.  204,  cause  arising  under  postal 
laws  and  involving  amount  over  two  thousand  dollars  is  removable  to 
Federal  court. 

Fraud  in  joining  resident  as  codefendant  with  nonresident,  for  pur- 
pose of  preventing  removal  to  Federal  court.  Note,  22  L.  R.  A. 
(N.  S.)  1236. 

170  U.  8.  522-527,  42  L.  Ed.  1130,  18  Sup.  Ct.  701,  UNITED  STATES  V. 
WINSTON.  • 

District  attorney  to  appear  In  Court  of  Appeals  Is  special  counsel,  and 
his  compensation  not  governed  by  district  attorney's  maximum. 

Approved  in  United  States  v.  Garter,  170  U.  S.  530,  42  L.  Ed.  1134,  18 
Sup.  Ct.  704,  it  is  no  part  of  district  attorney's  official  duties  to  assume 
management  of  government  cases  in  Circuit  Court  of  Appeals;  The 
Adula,  127  Fed.  854,  holding  district  attorney  is  entitled  to  extra  com- 
pensation in  prize  cases;  The  Adula,  127  Fed.  853,  holding  marshal  en- 
titled to  compensation  outside  statutory  fees  for  services  rendered  in 
his  district  in  transferring  prize  to  another  district  under  order  of  court ; 
Bates  v.  School  District  No.  10,  45  Wash.  503,  88  Pac.  946,  holding  stat- 
ute did  not  require  prosecuting  attorney  to  appear  in  court  on  behalf  of 
school  district  without  compensation. 

Distinguished  in  United  States  v.  Johnson,  173  U.  S.  374,  43  L.  Ed. 
735, 19  Sup.  Ct.  431,  district  attorney,  conducting  proceedings  to  condemn 
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land  within  district,  at  request  of  War  Department,  is  not  entitled  to 
special  compensation. 

District  attorney,  employed  as  special  counsel  by  attorney  general,  must 
give  certificate  of  fees  as  in  Revised  Statutes,  section  866. 

Approved  in  United  States  v.  Garter,  170  U.  S.  529,  42  L.  Ed.  1133,  18 
Sup.  Ct.  704,  district  attorney  if  entitled  to  special  compensation  for 
conducting  government's  cases  in  Circuit  Court  of  Appeals. 

Sufficiency  of  district  attorney's  certificate  for  special  compensation, 
not  being  questioned,  it  will  be  assumed  correct. 

Distinguished  in  United  States  v.  Herron,  170  U.  S.  527,  42  L.  ^d. 
1132,  18  Sup.  Ct.  703,  where  Court  of  Claims  found  that  certificate  was 
not  given. 

170  U.   8.   827,   42  L.   Ed.   1132,   18   Sup.   Ct.  703,  UNITED  STATES   V. 
HERBON. 

District  attorney's  extra  fee  cannot  be  sustained  on  appeal  where  record 
shows  certificate  under  Revised  Statutes,  section  365,  lacking. 

Cited  in  United  States  v.  Garter,  170  U.  S.  530,  42  L.  Ed.  1184, 18  Sup. 
Ct.  704,  district  attorney  is  entitled  to  special  compensation  for  conduct- 
ing government's  cases  in  Circuit  Court  of  Appeals. 

170  U.  S.  527-530,  42  I*.  Ed.  1133,  18  Sup.  Ot.  703,  UNITED  STATES  V, 
GARTER. 

•  Not  cited. 
170  U.  S.  530-637,  42  L,  Ed.  1134,  18  Sup.  Ct.  705,  TEXAS  ETC.  RT.  CO.  V. 


Person  in  cattle  car  caring  for  cattle,  injured  by  sudden  jerk,  is  not 
guilty  of  contributory  negligence. 

Approved  in  Whitney  v.  New  York  etc.  R.  R.  Co.,  102  Fed.  854,  50 
L.  R.  A.  615,  43  C.  C.  A.  19,  holding  employee  changing  to  different  em- 
ployment with  defendant  and  in  connection  with  change  stipulating  for 
free  pass  is,  while  using  pass  for  own  pleasure,  passenger  to  whom  rail- 
road is  liable  for  its  negligence  causing  injury;  Losey  v.  Atchison  etc. 
Ry.  Co.,  84  Kan.  231,  33  L.  R.  A.  (N.  S.)  414,  114  Pac.  201,  fact  that 
shipper  killed  by  freight  train  while  walking  near  track  was  not  carry- 
ing lantern  as  shipping  contract  required  does  not  bar  recovery,  without 
proof  that  such  fact  was  proximate  cause  of  injury. 

170  U.  S.  537-584,  42  I*  Ed.  1136,  18  Sup.  Ct.  707,  WESTINGHOUSE  v. 
BOYBEN  POWER  BRAKE  CO. 

Patent  for  machine  is  invalid,  if  claim  is  for  result;  patent  for  principle, 
Idea  or  mere  abstraction  is  void. 

♦ 
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Approved  in  Jackson  Fence  Co.  v.  Peerless  Wire  Fence  Co.,  228  Fed. 
699,  Hoxie  patent  for  staple  forming  and  discharging  mechanism  in- 
volves invention,  not  mere  aggregation,  and  is  infringed;  Tompkins  v. 
St.  Regis  Paper  Co.,  226  Fed.  747,  Tompkins  patent  for  process  for  mak- 
ing paper  stock  is  for  process  and  not  mere  function,  but  is  void  Iot 
anticipation;  Lovell-McConnell  Mfg.  Co.  v.  Automobile  Supply  Mfg. 
Co.,  212  Fed.  204,  Hutchinson  patents  for  signaling  horns  on  automo- 
biles, launches  and  fire-engines  are  valid  and  infringed;  Siemund  v. 
Enderlin,  206  Fed.  292,  Siemund  patent  for  method  of  electric  welding 
is  void  as  description  of  forces  producing  result  of  Bernardos  method, 
and  for  prior  use  of  so-called  method  by  defendant;  United  States 
CbnsoU  Seeded  Raisin  Co.  v.  Selma  Fruit  Co.,  195  Fed.  270, 115  C.  C.  A. 
234,  Forsyth  patent  for  process  of  treating  raisins  is  void  for  lack  of 
novelty ;  Denning  Wire  etc.  Co.  v.  American  etc.  Wire  Co.,  169  Fed.  795, 
797,  798,  803,  95  C.  C.  A.  259,  Bates  patent  for  machine  for  mak- 
ing woven-wire  fence  is  not  for  function,  but  for  machine  itself,  and  is 
valid;  Union  Match  Co.  v.  Diamond  Match  Co.,  162  Fed.  151,  89  C.  C.  A. 
172,  Palmer,  Denmead  and  Baughman  patent  for  machine  for  boxing 
matches,  and  for  means  of  jarring  matches  into  parallelism  is  not  void 
as  for  function;  American  Steel  etc.  Co.  v.  Denning  Wire  etc.  Co.,  160 
Fed.  110,  112,  Bates  patent  for  machine  for  making  fence  of  woven  wire 
or  mesh  type  is  not  void  as  for  function,  but  is  for  machine  itself ;  A.  B. 
Dick  Co.  v.  Henry,  160  Fed.  692,  Dick  patent  for  process  for  duplicating 
typewritten  work  is  void  in  view  of  patent  to  Fuerth,  leaving  only  func- 
tion of  typewriting  machine  to  be  covered  by  Dick  patent;  American 
Lava  Co.  v.  Stewart,  155  Fed.  738,  84  C.  C.  A.  157,  claims  1,  2  and  3  6f 
Dolan  patent  for  acetylene  gas-burner  and  process  embodied  therein  is 
void  for  anticipation  by  French  patent,  indefiniteness  of  description, 
and  for  failure  to  verify  amendment;  Manhattan  General  Const.  Co.  v. 
Helios  -Upton  Co.,  135  Fed.  789,  holding  void  Baker  patent  No.  684,165, 
for  method  of  regulating  electric  circuits;  Cleveland  Foundry  Co.  v. 
Detroit  Vapor  Stove  Co.,  131  Fed.  743,  holding  void  Jeavons  patent  No. 
475,401,  for  oil-burner;  American  Bell  Tel.  Co.  v.  National  Tel.  Mfg.  Co., 
109  Fed.  1051,  holding  void  Berliner  patent  No.  463,569,  for  telephone 
transmitter;  National  Hollow  Brake  Beam  Co.  v.  Interchangeable  Brake 
Beam  Co.,  99  Fed.  767,  holding  void  Hein  patent  No.  480,194,  claims 
1,  2  and  7,  for  brake-beam;  Plumb  v.  New  York  etc.  R.  R.  Co.,  97  Fed. 
649,  holding  McKenna  patent  No.  348,289,  for  air-brake  attachment,  void 
in  view  of  prior  art ;  Magic  Light  Co.  v.  Economy  Gas  Lamp  Co.,  97  Fed. 
91,  38  C.  C.  A.  56,  holding  Williams  patent  No.  606,435,  for  improvement 
in  gas-generating  gas  fixtures,  not  infringed;  Bundy  Mfg.  Co.  v.  Detroit 
Time  Reg.  Co.,  94  Fed.  540,  36  C.  C.  A.  375,  one  may  not  escape  infringe- 
ment by  mere  joinder  of  two  elements  into  one  integral  part  if  united 
part  effects  same  results ;  In  re  Tallmadge,  37  App.  D.  C.  593,  594,  result 
of  making  simultaneous  debit  and  credit  entry  is  not  patentable,  though 
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machine  may  be ;  In  re  White,  31  App.  D.  C.  612,  rejecting  claim  for 
patent  for  flanging  of  pipes;  Busch  v:  Jones,  16  App.  D.  C.  33,  enjoining 
user  of  machine  in  suit  for  infringement  of  patent  for  machine  and  pro- 
cess for  dry-pressing  folded  sheets  or  signatures  of  printed  matter; 
McCarney  v.  Bettendorf  Axle  Co.,  156  Iowa,  430,  136  N.  W.  924,  under 
section  4999a2  of  Code  Supplement  of  1907,  requiring  machinery  in  fac- 
tories to  be  guarded,  traveling-crane  is  machine. 

Distinguished  in  Busch  v.  Jones,  184  U.  S.  607,  46  L.  Ed.  712,  22  Sup. 
Ct.  515,  holding  void  Jones  patent  No.  204,741,  for  process  for  removing 
type  indentations  from  printed  sheets;  Davis  Sewing  Mach.  Co.  v.  New 
Departure  Mfg.  Co.,  217  Fed.  781,  782,  783, 133  C.  C.  A.  505,  construing 
Townsend  patent  for  coaster-brake  for  bicycles  and  holding  it  infringed ; 
Simonds  Rolling-Mach.  Co.  v.  Hathorn  Mfg.  Co.,  90  Fed.  209,  method  of 
making  rolled-metal  forgings  by  dies  in  pans  is  patentable  as  an  "art"; 
In  re  Weston,  17  App.  D.  C.  439,  442,  process  for  making  symmetrical 
movable  coil  for  electrical  measuring  instrument  is  patentable ;  Tropenas 
v.  Bryson,  215  Pa.  St.  19,  64  Atl.  387,  holding  valid  Tropenas  patent  No. 
511,919,  for  machine  for  making  steel. 

"Substantially  as  set  forth,"  in  claim  for  patent,  imports  into  claim 
particulars  of  specifications. 

Approved  in  Thompson  v.  Second  Ave.  Traction  Co.,  89  Fed.  322, 
Western  Elec.  Co.  v.  Citizens'  Tel.  Co.,  89  Fed.  672,  Parsons  v.  Seclye, 
92  Fed.  1006,  and  Adams  etc.  Co.  v.  E.  T.  Burrowes-Co.,  93  Fed.  463,  re- 
affirming rule;  Simonds  Rolling-Mach.  Co.  v.  Hathorn  Mfg.  Co.,  90  Fed. 
206,  words  "herein  described"  arc  more  positive  in  effect  than  the  above; 
Singer  Mfg.  Co.  v.  Cramer,  192  U.  S.  284,  48  L.  Ed.  447,  24  Sup.  Ct.  299, 
holding  Cramer  patent  No.  271,426,  for  sewing-machine  treadle,  not  in- 
fringed by  device  of  Diehl  patent  No.  306,469 ;  Hobbs  v.  Beach,  180  U.  S. 
400,  45  L.  Ed.  595,  21  Sup.  Ct.  416,  holding  fact  that  claim  in  Beach 
reissue  No.  11,167,  for  machine  for  attaching  stays  to  corners  of  boxes, 
contains  words  "substantially  as  described,"  does  not  preclude  patentee 
from  insisting  that  patent  has  been  infringed  by  use  of  mechanical 
equivalent;  Graphic  Arts  Co.  v.  Photo-Chromotype  Engraving  Co.,  231 
Fed.  154,  Levy  patent  for  process  and  apparatus  for  etching  metal  plates 
as  limited  by  prior  art  and  proceedings  in  patent  office  is  not  infringed; 
National  Tube  Co.  v.  Mark,  216  Fed.  516,  133  C.  C.  A.  13,  Fell  patent 
for  rifling  pipe  or  tubes  is  valid  and  infringed;  Fowler  etc.  Mfg.  Co.  v. 
McCrum-Howell  Co.,  215  Fed.  910,  132  C.  C.  A.  143,  claims  1  and  2  of 
Fowler  patent  for  radiator  as  limited  by  specifications  are  valid  and 
infringed;  Duncan  v.  Stockham,  204  Fed.  789, 123  C.  C.  A.  133,  Stewart 
patent  for  coal-washer,  while  not  of  broad  scope,  discloses  invention  and 
is  infringed ;  Hildreth  v.  Lauer  &  Suter  Co.,  204  Fed.  796,  Hildreth  pat- 
ent for  candy-pulling  machine,  claim  4  is  void  as  broader  than  invention ; 
American  Air  Cleaning  Co   v.  General  Compressed  Air  etc.  Mach.  Co., 
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195  Fed.  751,  115  C.  C.  A.  544,  Thurmari  patent  for  improved  handle 
for  pneumatic  carpet-sweeper,  in  view  of  limiting  words  of  claims  5  and 
6,  must  be  limited  to  structure  described  in  specifications,  and  is  not 
^infringed ;  H.  Mueller  Mfg.  Co.  v.  Glauber,  184  Fed.  614,  106  C.  C.  A. 
613,  Glauber  patent  for  unitary  elbow-shaped  coupling  joint  for  pipes 
was  not  anticipated,  discloses  invention,  and  is  infringed;  American 
Bank  Protection  Co.  v.  City  Nat.  Bank,  181  Fed.  378,  Construing  Robin- 
son and  Green  patent  for  improvements  in  burglar-alarm  systems,  and 
holding  it  valid  and  infringed;  Corrington  v.  Westinghouse  Air  Brake 
Co.,  173  Fed.  77,  79,  80,  construing  Corrington  patent  for  fluid-pressure 
brake  apparatus  and  holding  it  valid  and  infringed ;  General  Sub.  Const. 
Co.  v.  Netcher,  167  Fed.  557,  Ewen  patent  for  process  for  making  sub- 
structures for  buildings,  as  process  is  described  in  claims,  is  void  for 
anticipation;  Fullerton  Walnut  Growers'  Assn.  v.  Anderson-Barngrover 
Mfg,  Co.,  166  Fed.  451,  92  C.  C.  A.  295,  Farrell  patent  for  bleaching  wal- 
nuts is  not  void  for  uncertainty  of  term  "weak  acid"  used  in  claim, 
where  specification  names  vinegar  as  preferable  acid ;  O.  H.  Jewell  Filter 
Co.  v.  Jackson,  140  Fed.  344,  72  C.  C.  A.  304,  holding  Jewell  patent  No. 
509,126,  for  improvements  in  filters,  not  infringed;  McCaslin  v.  Link 
Belt  Machine  Co.,  139  Fed.  397,  holding  McCaslin  patent  No.  503,870, 
for  endless  chain  conveyer,  not  infringed;  Scott  v.  Fisher  etc.  Mach.  Co., 
139  Fed.  145,  holding  Bellis  patent  No.  561,559,  for  improvements  in 
knitting-machines,  not  infringed;  Cleveland  Foundry  Co."  v.  Detroit 
Vapor  Stove  Co.,  131  Fed.  754,  holding  Jeavons  and  Launert  patent  No. 
467,466  not  infringed ;  Seiler  v.  Fuller  &  Johnson  Mfg.  Co.,  121  Fed.  89, 
57  C.  C.  A.  339,  holding  Starks  and  Felland  patent  No.  486,200,  for 
transplanting  machine,  not  infringed  by  machine  of  Moehring  patent  No. 
653,425 ;  Stilwell-Bierce  &  Smith-Vaile  Co.  v.  Euf aula  Cotton  Oil  Co.,  117 
Fed.  414,  54  C.  C.  A.  584,  holding  Vaile  and  Tompkins  patent  No.  421,454, 
for  combined  cooker  and  cake  former  for  oil  meal,  valid  as  to  claims  1, 
2,  4  and  9;  American  Bell  Tel.  Co.  v.  National  Tel.  Mfg.  Co.,  109  Fed. 
1054,  holding  void  Berliner  patent  No.  463,569,  for  telephone  transmit- 
ter; Anderson  Foundry  etc.  Works  v.  Potts,  108  Fed.  383,  47  C.  C.  A. 
409,  holding  Potts  patent  No.  322,393,  claim  3,  for  clay  disintegrator,  lim- 
ited by  prior  art  and  not  infringed ;  National  Hollow-Brake  Beam  Co.  v. 
Interchangeable  Brake  Beam  Co.,  99  Fed.  774,  holding  Hein  patent  No. 
480,194,  claims  5,  6,  8  for  brake-beam,  limited  and  not  infringed. 

Sufficiency  of  specification  for  patent.    Note,  20  E.  R.  0.  270. 

Construction  of  specification  for  patent.    Note,  20  E.  R.  0.  3S6. 

Patent  which  Is  pioneer,  while  entitled  to  liberal  construction,  cannot 
cover  the  function  of  the  machine. 

Approved  in  Cimiotti  Unhairing  Co.  v.  American^Fur  Refining  Co.,  198 
U.  S.  406,  49  L.  Ed.  1104,  25  Sup.  Ct.  697,  holding  Sutton  patent  No. 
383,258,  for  improvement  upon  machines  for  plucking  furs,  not  infringed ; 


1439        WESTINGHOUSE  v.  BOYDEN  P.  B.  CO.    170  U.  S.  537-584 

Singer  Mfg.  Co.  v.  Cramer,  192  U.  S.  276,  48  L.  Ed.  444,  24  Sup.  Ct.  296,  / 

holding  Cramer  patent  No.  271,426,  for  treadle  device  for  sewing- 
machines,  not  infringed  by  device  covered  by  Diehl  patent  Na.  306,469; 
Yancey  v.  Enright,  230  Fed.  645,  construing  Yancey  patent  for  seining 
apparatus  and  holding  it  infringed;  Autopiano  Co.  v.  Amphion  Piano 
Player  Co.,  186  Fed.  163,  108  C.  C.  A.  291,  O'Connor  patent  for  web- 
guiding  device  is  not  for  pioneer  invention,  but  for  improvement  on  prior 
devices,  and  cannot  be  construed  to  cover  edge-controlled  device,  and  is 
not  infringed;  Electric  Candy  Mach.  Co.  v.  Empire  Cream  Sep.  Co.,  161 
Fed.  552,  construing  Morrison  and  Wharton  patent  for  candy-machine 
and  holding  it  infringed;  Electric  Candy  Mach.  Co.  v.  Morris,  156  Fed. 
973,  Morrison  and  Wharton  patent  for  candy-machine  for  making  floss 
candy  was  not  anticipated,  discloses  invention  and  is  infringed ;  Western 
Electric  Co.  v.  Robertson,  142  Fed.  477,  73  C.  C.  A.  587,  holding  Robert- 
son patent  No.  346,563,  for  hydraulic  lead  press,  not  infringed;  Iron- 
clad Mfg.  Co.  v.  Dairymen's  Mfg.  Co.,  138  Fed.  131,  holding  Haigh  pat- 
ent No.  607,433,  for  milk  can,  infringed;  Chicago  Wooden  Ware  Co.  v. 
Miller  Ladder  Co.,  133  Fed.  545,  66  C.  C.  A.  517,  holding  infringed  Miller 
patents  Nos.  343,829  and  401,848,  for  folding  trestle ;  Severy  Process  Co. 
v.  Harper  &  Bros.,  113  Fed.  584,  585,  holding  Severy  patent  No.  549,691, 
for  surface  for  platens  for  printing-presses,  not  infringed  by  device  of 
Allen  patents  Nos.  613,217-613,221;  Electric  Smelting  etc.  Co.  v.  Pitts- 
burg Reduction  Co.,  Ill  Fed.  757,  758,  holding  Bradley  patents  No 
464,933  and  No.  468,148,  relating  to  process  for  reduction  of  refractor} 
ores,  not  infringed  by  Hall  patent  No.  400,766,  for  reduction  of  alumi- 
num ores;  Cleveland  Target  Co.  v.  Empire  Target  Co.,  97  Fed.  73,  hold- 
ing Marqua  patent  No.  301,908,  for  target  traps,  valid  and  infringed; 
Geltz  v.  Crozier,  32  App.  D.  C.  327,  construing  claim  of  applicant  for  in- 
vention relating  to  boiler  flues  and  awarding  priority  to  junior  party  in 
interference  proceeding. 

It  is  no  invention  to  substitute  one  valve  or  spring  of  familiar  shape 
"  for  another. 

Approved  in  Page  Mach.  Co.  v.  Dow,  Jones  &  Co.,  230  Fed.  167,  Joy 
patent  for  printing  telegraph  receiver  is  valid  and  infringed;  Benthall 
Mach.  Co.  v.  National  Mach.  Corp.,  222  Fed.  932,  Jones  patent  for  pea- 
nut-picker and  stemmer  is  void  for  anticipation;  Underfeed  Stoker  Co. 
v.  Sanford  Riley  Stoker  Co.,  215  Fed.  392,  394,  Daley  patent  for  fur- 
nace is  infringed  by  furnace  containing  nonfunctional  modifications; 
Railroad  Supply  Co.  v.  Elyria  Iron  etc.  Co.,  213  Fed.  791,  130  C.  C.  A. 
447,  Wolhaupter  patents  for  railway  tie  plates  are  void  for  lack  of  in- 
vention in  view  of  prior  art;  Schmertz  Wire  Glass  Co.  v.  Western  Glass 
Co.,  178  Fed.  992,  Schmertz  patent  for  apparatus  and  process  for  manu- 
facturing wire  glass  is  valid  and  infringed  by  device  of  Jungers  patent ; 
Corrington  v.  Westinghouse  Air  Brake  Co.,  173  Fed.  79,  80,  Corrington 
patent  for  fluid  pressure-brake  apparatus  was  not  anticipated,  and  is 
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infringed;  Maunula  v.  Sunell,  155  Fed.  541,  Haataja  patent  for  net 
leader  discloses  patentable  invention  and  is  infringed;  Edison  etc.  Elec. 
Co.  v.  Crouse  etc.  Elec.  Co.,  146  Fed.  547,  holding  Metzger  patent  No. 
489,682,  for  electric  lamp  socket,  infringed;  Universal  Brash  Co.  v.  Sonn, 
146  Fed.  532,  holding  Morrison  patent  No.  717,014,  for  method  of  mak- 
ing brushes,  infringed ;  Columbia  Wire  Co.  v.  Kokomo  Steel  &  Wire  Co., 
143  Fed.  122,  74  C.  C.  A.  310,  holding  Bates  patent  No.  365,723,  for  wire- 
barbing  machine,  infringed ;  Brown  Bag  Filling  Mach.  Co.  v.  Drohen,  140 
Fed.  106,  holding  infringed  Cummings  patent  No.  573,171,  for  machine 
for  filling  paper  bags  with  seed  or  other  fine  material ;  De  Lamar  v.  De 
Lamar  Min.  Co.,  117  Fed.  241,  54  C.  C.  A.  272,  holding  void  Walstein 
patent  No.  607,719,  for  process  for  extracting  precious  metals  from 
cyanide  solutions  by  use  of  zinc  dust;  Krajewski  v.  Pharr,  105  Fed.  522, 
44  C.  C.  A.  572,  holding  Krajewski  patent  No.  349,503,  for  machine  for 
breaking  and  cutting  corn,  valid  and  infringed ;  Westinghouse  Air-Brake 
Co.  v.  Christensen  Engineering  Co.,  103  Fed.  494,  holding  Westinghouse 
patent  No.  360,070,  for  improvements  in  air-brake  mechanism,  not  in- 
fringed; Cleveland  Target.  Co.  v.  Empire  Target  Co.,  97  Fed.  74,  holding 
Marqua  patent  No.  301,908,  for  target  traps,  valid  and  infringed ;  Hunt- 
ington Dry  Pulverizer  Co.  v.  Whittaker  Cement  Co.,  89  Fed.  328,  mere 
reversal  of  parts  will  not  avoid  infringement;  Arbetter  v.  Lewis,  34  App. 
D.  C.  502,  holding  in  interference  involving  hem  or  seam  for  sewed 
articles,  where  both  relied  on  patents  granted  on  machines  for  manufac- 
ture of  their  stitches  as  showing  disclosure,  that  application  of  junior 
did  not  disclose  invention,  and  senior  party  was  entitled  to  priority. 

Right  to  patent  for  application  of  old  mechanical  process  or  con- 
trivance to  analogous  purpose.    Note,  20  E.  R.  0.  123. 

Two  machines  producing  same  result  are  not  necessarily  same,  nor  are 
devices  equivalent. 

Approved  in  Expanded  Metal  Co.  v.  Bradford,  214  U.  S.  384,  53 
L.  Ed.  1041,  29  Sup.  Ct.  652,  Golding  patent  for  process  of  expanding 
metal  produces  new  and  useful  result  and  is  valid;  Crown  Cork  etc. 
Co.  v.  Bond  Bottle  Scaling  Co.,  217  Fed.  901,  construing  Wheeler 
patent  for  apparatus  for  manufacture  of  bottle  closures  and  holding 
it  not  infringed;  Borland  v.  Northern  Trust  Safe  Deposit  Co.,  212  Fed. 
184,  Borland  patent  for  safety  deposit  box  lock  is  valid,  but  not  in- 
fringed by  double-nosed  lock  of  Roche  patent;  American  Roll  Gold 
Leaf  Co.  v.  W.  H.  Coe  Mfg.  Co.,  212  Fed.  724,  726,  129  C.  C.  A.  330, 
Coe  patent  for  package  roll  of  metallic  leaf  for  decorative  film  is  not 
infringed  by  package  roll,  of  which  one  side  is  made  nonadhesive  by 
application  of  powder;  Loraine  Development  Co.  v.  General  Electric 
Co.,  198  Fed.  116,  Carbone  patent  for  arc-lamp  globe  divided  into 
chambers  is  not  infringed  by  globe  with  straight  walls  without  con- 
figuration dividing  it  into  chambers;  Atlas  Portland  Cement  Co.  v. 
Sandusky  Portland  Cement  Co.,  196  Fed.  398,  116  C.  C.  A.  207,  con- 
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struing  Hurry  and  Seaman  patent  for  apparatus  for  burning  finely 
powdered  coal  in  making  of  cement  clinker  in  furnace,  as  limited  by 
its  terms  and  prior  art,  and  holding  it  not  infringed;  Westinghouse 
Air-Brake  Co.  v.  New  York  Air-Brake  Co.,  195  Fed.  283,  Turner  patent 
for  triple  valve  device  for  automatic  fluid-pressure  brakes  designed 
for  use  in  service  stops  by  long  trains  discloses  invention,  and  is  in- 
fringed; Union  Paper  Bag  Mach.  Co.  v.  Advance  Bag  Co.,  194  Fed. 
134,  139,  114  C.  C.  A.  204,  Dulin  patent  for  paper-bag  machine,  essen- 
tial element  of  which  is  lower  central  gripper,  is  not  infringed  by 
Bartholomew  patent  employing  no  lower  central  gripper;  American 
Stoker  Co.  v.  Underfeed  Stoker  Co.,  182  Fed.  653,  Garden  patent  for 
underfeed  furnace  is  improvement  on  Jones  patent  and  is  valid,  but 
cannot  be  broadened  to  cover  furnace  wherein  grates  at  side  of  conduit 
are  only  partially  covered,  and  is  not  infringed;  Underwood  Typewriter 
Co.  v.  Fox  Typewriter  Co.,  181  Fed.  537,  construing  Gathright  patent 
for  tabulating  attachment  for  typewriting-machines  covering -improve- 
ments on  patentee's  prior  patent,  and  holding  it  not  infringed;  John- 
son Furnace  etc.  Co.  v.  Western  Furnace  Co.,  178  Fed.  824,  825,  102 
C.  C.  A.  267,  Johnson  patent  for  grate  having  hollow  bars  adapted 
to  cooling  by  circulation  of  water  through  them  is  not  infringed  by 
grate  of  Parkison  patents;  Schmertz  Wire  Glass  Co.  v.  Western  Glass 
Co.,  178  Fed.  976,  holding  Schmertz  patent  for  apparatus  and  process 
for  manufacturing  wire  glass  valid,  but  infringement  is  doubtful  and 
denying  injunction;  General  Electric  Co.  v.  Allis-Chalmers  Co.,  171 
Fed.  669,  Potter  patent  for  attachment  for  notched  quadrants  for  use 
to  secure  notch  to  notch  movement  of  handle  of  contact  cylinder  on 
electric  car,  as  construed,  is  not  infringed;  Duncan  v.  Cincinnati 
Butchers'  Supply  Co.,  171  Fed.  665,  96  C.  C.  A.  400,  claims  1  and  2 
of  Werner  patent  for  switching  device  for  overhead  tramway  are  valid 
as  limited  by  reference  to  specifications,  and  are  not  infringed;  Dey 
Time-Register  Co.  v.  W.  H.  Bundy  Recording  Co.,  169  Fed.  819,  Dey 
patent  for  improvement  in  workmen's  time-recorders,  records  of  which 
are  printed  in  different  colors,  is  not  infringed  by  machine  printing 
records  in  same  color;  William  Mann  Co.  v.  Kalamazoo  etc.  Binder  Co., 
168  Fed.  294,  295,  construing  Leslie  patent  for  temporary  binder  and 
holding  it  not  infringed;  Dey  3|me-Register  Co.  v.  Syracuse  Time  Rec. 
Co.,  152  Fed.  447,  451,  Dey  parent  for  workman's  time  recorder  is  not 
infringed  by  machine  dispensing  with  platen,  which  is  essential  ele- 
ment of  Dey  patent,  without  substitution  of  equivalent;  Standard 
Computing  Scale  Co.  v.  Compfcfcng  Scale  Co.,  126  Fed.  649,  61  C.  C.  A. 
541,  construing  Pitral,  Culmer,  Azias  and  Sanderson  computing  scale 
patents;  American \  Pneumatic  Tool  Co.  v.  Philadelphia  etc  Tool  Co., 
123  Fed.  896,  holding  Bates  patent  No.  364,181,  for  pneumatic  drilling 
tool,  not  infringed  by  tool  of  Keller  patent  No.  647,415 ;  Mayo  Knitting 
Machine  etc.  Co.  v.  Jenckes  Mfg.  Co.,  121  Fed.  115,  holding  Mayo 
patent  No.  363,528,  claim  2,  for  mechanism  for  knitting-machine,  lim- 
XVII— 91 
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ited  and  not  infringed;  Masseth  v.  Larkin,  119  Fed.  174,  56  C.  C.  A. 
167,  holding  Masseth  patent  No.  439,166,  for  packer  for  deep  wells,  not 
infringed;  Moore  v.  Schaw,  118  Fed.  609,  holding  Moore  patent  No. 
622,251,  for  holding  device  for  riveting  pipe,  valid  and  infringed; 
Dowagiac  Mfg.  Co.  v.  Brennan,  118  Fed.  147,  holding  Hoyt  patent 
No.  446,230,  for  improvement  in  grain  drills,  not  infringed  by  device 
made  in  accordance  with  Christman  and  Mann  patent  No.  497,864; 
Pittsburg  Meter  Co.  v.  Pittsburg  Supply  Co.,  109  Fed.  651,  48  C.  C.  A. 
580,  holding  Young's  patent  No.  473,544,  for  proportional  gas-meter,  not 
infringed;  Thomson-Houston  Electric  Co.  v.  Lorain  Steel  Co.,  103  Fed. 
645,  holding  Knight  patent  No.  428,169,  for  improved  electric  motor 
regulator,  valid  and  infringed  by  electric  controller  made  in  accordance 
with  Harris  patent  No.  587,733;  Westinghouse  Air-Brake  Co.  v.  Chris- 
tensen  Engineering  Co.,  103  Fed.  493,  holding  Westinghouse  patent  No. 
360,070,  for  improvement  in  air-brake  mechanism,  not  infringed ;  Norton 
v.  Wheaton,  97  Fed.  641,  holding  Jordan  patent  No.  307,197,  for  im- 
provements in  can-ending  machine,  not  infringed  by  machine  made 
in  accordance  with  Wheaton  patents  Nos.  477,584  or  499,949 ;  Cushman 
Paper-Box  Mach.  Co.  v.  Goddard,  95  Fed.  669,  37  C.  C.  A  221,  Cush- 
man patent  No.  364,161,  for  improvement  in  paper-box  machines,  is 
not  infringed  by  Goddard's  machine. 

Distinguished  in  Beach  v.  Hobbs,  92  Fed.  150,  34  C.  C.  A.  248,  ma- 
chine accomplishing  same  result,  but  with  different  feeding  device,  is  an 
infringement. 

Right  to  patent  for  new  process.    Note,  20  E.  R.  0.  132. 

Use  of  different  mechanical  method  for  producing  result  as  in- 
fringement.   Note,  20  £.  R.  0.  688. 

Boyden  fluid-pressure  brake  Is  not  Infringement  of  Westinghouse  No. 
360,070,  although  functions  same. 

Approved  in  Cheatham  Elec.  etc.  Co.  v.  Brooklyn  Rapid  Transit  Co., 
227.  Fed.  621,  Cheatham  patent  for  electrically  controlled  switch  oper- 
ating mechanism  for  railways  is  not  infringed  by  device  of  Collins 
patent;  Wagner  Typewriter  Co.  v.  Wyckoff,  151  Fed.  591,  81  C.  C.  A. 
129,  construing  Gathright  patent  for  improved  tabulating  attachment 
for  typewriters  and  holding  it  infringed;  Westinghouse  Air  B.  Co.  v. 
Christensen  Eng.  Co.,  128  Fed.  439,  63  C.  C.  A.  179  (affirming  123  Fed. 
308,  which  affirms  113  Fed.  595),  holding  Boyden  patent  No.  481,134, 
claim  2,  for  valve  for  air-brake,  infringed;  Westinghouse  Air-Brake 
Co.  v.  Christensen  Engineering  Co.,  121  Fed.  558,  holding  where  article 
made  by  defendant  prior  to  filing  of  bill  for  infringement  of  patent 
did  not  infringe,  and  no  intention  there  to  infringe  is  shown,  subsequent 
change  in  structure  transforming  it  into  infringing  device  will  not  war- 
rant preliminary  injunction;  Westinghouse  v.  New  York  Air-Brake  Co., 
140  Fed.  551,  72  C.  C.  A.  61,  Chicago  Grain  Door  Co.  v.  Chicago  etc.  R. 
Co.,  137  Fed.  104,  and  Crown  Cork  etc.  Co.  v.  Aluminum  Stopper  Co.,  108 
Fed.  857,  48  C.  0-  A.  72,  all  arguendo. 


1443  NOTES  ON  U.  S.  REPORTS.       170  U.  S.  584-592 

Miscellaneous.  Cited  in  Westinghouse  Air-Brake  Co.  v.  New  York 
Air-Brake  Co.,  96  Fed.  991,  37  C.  C.  A.  649,  referring  to  principal  case 
for  history  of  air-brake  invention. 

170   U.  8.  584-487,  42   L.  Ed.  1153,  18    Sup.  Ct.  770,  FINS  V.  UNITED 

STATES. 

Article  dutiable  under  two  beads,  will  be  classified  under  the  more 
definite  one. 

Approved  in  Brennan  v.  United  States,  136  Fed.  746,  69  C.  C.  A. 
395,  holding  limes  in  brine  not  dutiable  as  limes  free  of  duty  as  fruits 
in  brine ;  F.  H.  Petry  &  Co.  v.  United  States,  127  Fed.  116,  62  C.  C.  A. 
115,  holding  books  for  children's  use  in  German,  containing  lithographic 
prints,  are  dutiable,  under  Tariff  Act  1897,  par.  400,  c.  11,  §  1,  and 
are  not  admitted  free  under  paragraph  502,  section  2. 

Muriate  of  cocaine  is  dutiable  as  medicinal  preparation,  not  as  chemical 
salt,  by  act  of  1890. 

Approved  in  United  States  v.  Merck,  136  Fed.  817,  69  C.  C.  A.  472, 
holding  gaduol,  an  extract  of  cod-liver  oil,  to  be  chemical  compound; 
Schering  v.  United  States,  119  Fed.  472,  holding  hyoscin  hydrobromate 
is  dutiable,  under  Tariff  Act  1890,  par.  74,  as  medicinal  preparation 
in  which  alcohol  is  used,  and  not  under  paragraph  76,  as  chemical 
salt;  Battle  &  Co.  Chemists'  Corp.  v.  United  States,  108  Fed.  217, 
holding  chloral  hydrate  dutiable  under  paragraph  67,  Tariff  Act  of 
1897,  as  medical  preparation  in  which  alcohol  is  used;  United  States 
v.  Massachusetts  General  Hospital,  100  Fed.  934,  holding  surgical  in- 
struments are  scientific  instruments  admitted  free  under  Tariff  Act  of 
1894,  par.  585;  United  States  v.  Fougera,  90  Fed.  802,  medical  use 
dominates  chemical  composition. 

Distinguished  in  A.  Klipstein  &  Co.  v.  United  States,  167  Fed.  536, 
93  C.  C.  A.  67,  glycerophosphate  of  lime,  though  occasionally  dispensed 
as  medicine,  is  not  medicinal  compound,  but  chemical  compound  within 
meaning  of  Tariff  Act  of  1897. 

Miscellaneous.  Cited  in  Fink  v.  United  States,  89  Fed.  1016,  32 
C.  C.  A.  607,  certifying  questions. 

170  U.  S.  688-693,  42  L.  Ed.  1154,  18  Sup.  Ct.  730,  WAGONEB  v.  EVANS. 

Tax  on  cattle  on  Indian  lands,  under  lease  making  Indians  herdsmen,  is 
not  invasion  of  Indian  rights. 

Approved  in  Montana  Catholic  Missions  v.  Missoula  Co.,  200  U.  S. 
129,  50  L.  Ed.  403,  26  Sup.  Ct.  197,  cattle  owned  by  Jesuit  society 
engaged  in  charitable  work  among  Indians  taxable;  Pennsylvania  Tun- 
nel etc.  Co.  v.  State  Board  of  Assessors,  84  N.  J.  L.  51,  87  Atl.  93, 
tax  on  railroad  property  omitted  during  prior  years  is  new  tax,  right 
to  tax  it  having,  under  statute  of  1910,  been  waived  for  failure  to 
complain  seasonably,  and  tax  is  void  for  lack  of  uniformity;  Cosier  v. 


170  U.  S.  593-^06      NOTES  ON  U.  S.  REPORTS-  1444 

McMillan,  22  Mont.  489,  56  Pae.  966,  stock  of  Indian  post  trader  is 
taxable  by  State  and  county;  Noble  v.  Amoretti,  11  Wyo.  249,  260,  71 
Pac.  880,  holding  valid  State  tax  on  stock  of  goods  of  licensed  Indian 
trader,  situated  on  reservation. 

Right  of  State  or  territory  to  tax  personalty  on  .government  reser- 
vation.   Note,  14  Ann.  Gas.  964. 

Municipality  may  be  authorized  by  legislature  to  tax  property  outside 
its  limits,  if  not  in  any  other  district;  e.  g.,  cattle  on  adjacent  grazing 
lands. 

Approved  in  Foster  v.  Pryor,  189  U.  S.  332,  47  L.  Ed.  838,  23  Sup. 
Ct.  552,  upholding  Okl.  Sess.  Laws  1899,  p.  216,  providing  that  only 
taxes  for  territorial  and  court  funds  shall  be  levied  in  unorganized 
country  attached  to  any  county  for  judicial  purposes;  Rice  v.  Ham- 
monds, 19  Okl.  421,  14  Ann.  Gas.  963,  91  Pac.  699,  personal  property 
belonging  to  individuals  and  located  within  Fort  Sill  military  reserva- 
tion may  be  taxed;  Grunert  v.  Spalding,  104  Wis.  208,  78  N.  W.  6U, 
arguendo. 

Right  to  extend  tax  over  territory  added  after  tax  voted.    Note, 
39  L  R.  A  (N.  8.)  602. 

Taxation,  otherwise  lawful,  is  not  Invalid  because  resulting  benefits 
unequally  shared. 

Approved  in  Gromer  v.  Standard  Dredging  Co.,  224  U.  S.  372,  56 
L.  EcL  806,  32  Sup.  Ct.  499,  holding  validity  of  tax  on  machinery  and 
boats  of  dredging  company  employed  in  carrying  out  contract  for  gov- 
ernment in  harbor  of  Porto  Rico,  cannot  be  determined  by  benefits, 
and  upholding  tax. 

170  U.  S,  593-606,  42  L.  Ed.  1156,  18  Sap.  Ct.  788,  PROVIDENT  LITE  ETC. 
OO.  V.  MEBOEB  CO. 

Municipality  Issues  railroad-aid  bonds  only  by  legislative  consent,  which 
may  be  conditional,  and  bonds  are  subject  thereto.  x 

Approved  in  Board  of  Commrs.  of  Stanly  Co.  v.  Coler,  113  Fed.  723, 
51  C.  C.  A.  379,  holding,  under  N.  C.  Code,  §  1996,  empowering  county 
commissioners  to  subscribe  to  stock  of  railroads*  when  necessary  to 
their  completion,  county  could  subscribe  to  stock  of  projected  railroad. 

Parties  having  acted  in  good  faith  under  one  construction  of  law,  courts 
will  lean  to  that. 

Approved  in  Board  of  Commrs.  of  Stanly  Co.  v.  Coler,  113  Fed.  710, 
51  C.  C.  A.  379,  holding,  under  Code  N.  C,  §  1996,  empowering  county 
commissioners  to  subscribe  to  stock  of  railroads  when  necessary  for 
their  completion,  county  could  subscribe  for  stock  of  projected  road; 
State  v.  Comptoir  National,  51  La.  Ann.  1280,  26  South.  95,  contem- 
poraneous construction  of  statute  by  those  charged  with  its  executioa 
is  of  great  weight. 
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Municipal  negotiable  bond's  recital  of  compliance  with  conditions  of 
Issue  is  binding  in  bona  fide  hands.  . 

Approved  in  Waite  v.  Santa  Cruz,  89  Fed.  635,  reaffirming  rule; 
Shepard  -v.  Tulare  Irr.  District,  94  Fed.  6,  where  bonds  recite  issue 
conforming  to  law,  facts  showing  regularity  need  not  be  alleged  in 
complaint;  Quinlan  v.  Green  County,  205  U.  S.  419,  51  L.  Ed.  863,  27 
Sup.  Ct.  505,  where  vote  for  issue  of  bonds  is  on  condition  that  county 
be  exonerated  from  prior  subscription  to  another  railroad,  bona  fide 
purchaser  of  bonds  is  entitled  to  assume  that  county  had  been  exon- 
erated from  prior  subscription;  Julare  Irr.  Dist.  v.  Shepard,  185  U.  S. 
24,  46  L.  Ed.  784,  22  Sup.  Ct.  540,  holding  defective  organization  of 
irrigation  district,  under  California  act  of  1887,  because  of  insufficiency 
of  notice  of  intended  presentation  of  petition  for  formation  of  district 
to  supervisors,  cannot  be  raised  against  bona  fide  bondholders  where 
supervisors  decided  district  duly  organized  and  filed  copy  of  determina- 
tion with  county  recorder,  and  bonds  contained  recital  of  compliance 
with  act;  City  of  Colorado  v.  Harrison,  228  Fed.  895,  where  both  par- 
ties asked  for  instructed  verdict,  finding  of  court  is  conclusive;  Wet- 
zell  v.  City  of  Paducah,  117  Fed.  654,  applying  principle  where  council 
make  recitals  that  all  necessary  conditions  have  been  complied  with; 
Board  of  Commrs.  of  Stanly  Co.  v.  Coler,  113  Fed.  718,  51  C.  C.  A. 
379,  holding  county  issuing  bonds,  under  N.  C.  Code,  §  1996,  for  stock 
in  railroad  built  into  county  as  agreed,  is  estopped  by  recitals  therein 
that  they  were  issued  by  authority  of  such  statute  to  deny  that  sub- 
scription was  necessary  to  completion  of  road;  State  v.  Nye,  85  Kan. 
563,  117  Pac.  1015,  statute  authorizing  entry  of  land  to  make  drain 
or  ditch  for  benefit  of  road,  does  not  require  ditch  to  be  extended  from 
boundary  to  boundary;  State  v.  Wichita  County,  62  Kan.  502,  64  Pac. 
47,  holding  recitals  in  bonds  issued  under  refunding  acts  that  they  are 
issued  to  refund  county  bonds  actually  existing  when  act  passed,  and 
which  have  been  outstanding  for  two  years,  estop  county  from  deny- 
ing such  facts  as  against  bona  fide  purchaser. 

Distinguished  in  Green  Co.  v.  Shortell,  116  Ky.  126,  75  S.  W.  254, 
aliter  where  there  was  no  such  recital. 

Failure  of  railroad  to  comply  with  conditions  on  which  railroad 
aid  bonds  issued  as  defense  to  them  in  hands  of  bona  fide  holder. 
Note,  19  L  R.  A.  (N.  S.)  851. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.  Note, 
L.R.1  1915A,  922,  926,  955,  960,  974. 

Ratification  by  public  corporation  of  invalid  contract.  Note, 
L.  R.  A.  1915A,  1025,  1036. 

Municipal  authority  to  issue  bonds  when  railroad  completed  through 
county  is  satisfied  if  road  substantially  completed  in  good  faith. 

Approved  in  Green  County  v.  Quinlan,  211  U.  S.  595,  53  L.  Ed.  342, 
29  Sup.  Ct.  162,  holding  county  bonds  issued  in  aid  of  railroad  con- 
struction were  not  void  in  hands  of  bona  fide  purchaser  for  failure 
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of  railroad  to  comply  with  condition  upon  which  approval  of  voters 
was  given;  Quinlan  v.  Green  County,  157  Fed.  39,  19  L.  R.  A.  (N.  8.) 
849,  84  C.  C.  A.  537,  failure  of  railroad  to  comply  with  condition  upon 
which  county  voted  to  issue  bonds  to  aid  in  construction  of  road  did 
not  invalidate  bonds  in  hands  of  bona  fide  purchaser. 

Distinguished  in  Green  Co.  v.  Shortell,  116  Ey.  134,  75  S.  W.  257, 
no  substantial  completion  under  facts  of  case. 

Municipal  negotiable  bonds  delivered  by  trustee  in  violation  of  escrow 
are  binding  in  bona  fide  bands. 

Approved  in  Pickens  Tp.  v.  Post,  99  Fed.  663,  reaffirming  rule; 
Jones  v.  United  States,  209  Fed.  588,  126  C.  C.  A.  407,  reversing  con- 
viction of  contempt  in  committing  perjury  on  examination  to  qualify 
as  surety  on  bail  bond,  where  accused  had  executed  deed  to  be  deliv- 
ered to  his  wife  in  case  he  predeceased  her  and  she  was  able  to  pro- 
duce deed;  Cobban  v.  Conklin,  208  Fed.  237,  125  C.  C.  A.  431,  holding 
unauthorized  delivery  of  instrument  of  conveyance  held  in  escrow  con- 
veys no  title  even  in  favor  of  innocent  purchaser  without  notice ;  United 
States  v.  Payette  Lumber  &  Mfg.  Co.,  198  Fed.  895,  delivery  of  deed 
contrary  to  instructions  by  special  agent  authorized  to  execute  convey- 
ance of  land  does  not  bind  principal  even  in  favor  of  bona  fide  pur- 
chaser without  notice;  D'Esterre  v.  New  York,  104  Fed.  610,  44  C.  C.  A. 
75,  holding  where  town  issued  negotiable  bonds  in  conformity  with 
statute  and  delivered  them  to  purchaser  by  whom  they  were  negotiated 
for  value  to  bona  fide  third  party,  municipality  cannot  avoid  liability 
on  ground  that  they  were  negotiated  by  officers  on  credit;  Greenburg 
v.  International  Trust  Co.,  94  Fed.  759,  36  C.  C.  A.  471,  that  municipal 
authorities  gave  credit  to  purchaser  of  bonds  instead  of  selling  them 
for  cash  is  no  defense  against  bona  fide  purchaser. 

Distinguished  in  Balfour  v.  Hopkins,  93  Fed.  569,  35  C.  C.  A.  445, 
lender  on  mortgage  cannot  claim  to  be  innocent  purchaser  as  against 
rights  of  vendor,  secured  by  escrow  agreement  of  which  he  knew. 

Escrows.    Note,  130  Am.  St.  Rep.  941. 

Escrow — Necessity   of    strict   compliance  with    conditions.    Note, 
LR.A.  1916A,  503. 

170  U.  S.  606-614,  42  L.  Ed.  1162,  18  Sup.  Ot.  774,  £EDBETTEB  v.  UNITED 
STATES. 

Indictment  charging  statutory  offense  must  clearly  set  forth  every  in- 
gredient. 

Approved  in  United  States  v.  Howard,  132  Fed.  334,  reaffirming  rule ; 
Miller  v.  United  States,  136  Fed.  582,  69  C.  C.  A.  355,  indictment  for 
procuring  presentation  of  false  pension  affidavit  must  show  manner 
of  presentation  and  person  presenting  it;  In  re  Bellah,  116  Fed.  72,  74, 
holding  averment  in  a  petition  in  involuntary  bankruptcy  that  defend- 
ant at  certain  time  received  specified  sum  from  specified  source,  which 
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sum  "he  has  since  concealed  and  secreted  with  intent  to  hinder,  delay 
or  defraud  his  creditors/'  is  not  defective  for  want  of  particularity. 

Distinguished  in  Coratola  v.  United  States,  24  App.  D.  C.  233,  in- 
dictment for  assault  with  intent  to  kill  charging  offense  in  language 
of  statute  is  sufficient  without  setting  forth  means  or  instrument  used, 
unless  killing  was  attempted  by  poisoning,  drowning,  etc.,  in  violation 
of  statute;  dissenting  opinion  in  Morris  v.  United  States,  161  Fed.  683, 
684,  685,  687,  88  C.  C.  A.  532,  majority  holding  indictment  for  carry- 
ing on  business  of  manufacture  of  oleomargarine  without  having  paid 
tax  was  sufficient. 

Indictment   need  not  negative  proviso,  but  must  negative  exceptions 
within  enacting  clause  of  statute. 

Approved  in  United  States  v.  Praeger,  149  Fed.  485,  and  In  re  Berke- 
bile,  144  Fed.  573,  both  reaffirming  rule;  Joplin  Mercantile  Co.  v. 
United  States,  213  Fed.  933,  Ann,  Oas.  19160,  470,  131  C.  C.  A.  160, 
indictment  for  conspiracy  to  violate  act  prohibiting  carrying  of  intox- 
icating liquor  into  Indian  Territory  need  not  allege  that  liquor  was  to 
be  imported  from  without  State  of  Oklahoma;  United  States  v.  Denver 
etc.  R.  Co.,  163  Fed.  520,  90  C.  C.  A.  329,  complaint  under  Federal 
Safety  Appliance  Act  to  recover  penalty  for  hauling  car  with  defective 
coupler  is  not  demurrable  for  failure  to  negative  exercise  of  reasonable 
care  by  railroad;  Morris  v.  United  States,  161  Fed.  680,  88  C.  C.  A. 
532,  indictment  for  carrying  on  business  of  manufacture  of  oleomar- 
garine without  having  paid  tax  under  act  of  1902,  prohibiting  sale  or 
furnishing  for  use  "except  to  his  own  family  V  need  not  negative  excep- 
tion ;  United  States  v.  Wood,  159  Fed.  188,  quashing  indictment,  under 
act  of  1888  making  it  misdemeanor  for  master  of  vessel  to  land  Chinese 
person,  for  failure  to  negative  exceptions  in  section  10  of  act;  In  re 
Brett,  130  Fed.  983,  and  In  re  Callison,  130  Fed.  988,  both  holding 
petition  in  involuntary  bankruptcy  must  allege  occupation  of  alleged 
bankrupt;  In  re  Bellah,  116  Fed.  78,  holding  petition  in  involuntary 
bankruptcy  is  defective  if  it  omits  to  aver  that  defendant  was  not 
wage-earner  nor  a  person  engaged  chiefly  in  farming  or  tillage  of  soil. 

Distinguished  in  In  re  Haff,  136  Fed.  81,  68  C.  C.  A.  646/ failure  to 
allege  in  petition  for  involuntary  bankruptcy  that  creditors  are  less 
than  twelve,  not  jurisdictional  defect. 

Indictment  in  words  of  statute  suffices,  if  act  sets  forth  every  Ingredient 
of  offense. 

Approved  in  United  States  v.  Lake,  129  Fed.  501,  and  Peters  v. 
United  States,  94  Fed.  131,  36  C.  C.  A.  105,  both  following  rule ;  Armour 
Packing  Co.  v.  United  States,  209  U.  S.  84,'  52  L.  Ed.  695,  28  Sup.  Ct. 
428,  indictment  for  accepting  rebates  prohibited  by  Elkins  Act  was 
sufficient,  although  details  of  device  were  not  set  out;  United  States 
v.  Carney,  228  Fed.  167,  indictment  under  Harrison  Anti-Narcotic  Act 
of  1914,  charging  defendant  not  having  registered  and  paid  tax  re- 
quired by  section  1  of  act,  had  morphine  in  his  possession,  but  not 
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alleging  that  he  was  engaged  in  business  requiring  registering  and 
payment  of  tax,  is  insufficient;  May  v.  United  States,  199  Fed.  47,  117 
C.  C.  A.  420,  indictment  under  Oleomargarine  Act  in  language  of  stat- 
ute for  failure  to  pay  tax  sufficiently  charged  elements  of  offense;  May 
v.  United  States,  199  Fed.  60,  117  C.  C.  A.  420,  indictment  for  attempt 
to  defraud  government  of  tax  on  oleomargarine,  not  stating  street 
number  of  factory  or  number  of  pounds  of  oleomargarine  produced,  is 
sufficient;  Rupert  v.  United  States,  181  Fed.  90,  104  C.  C.  A.  256,  in- 
dictment under  game  law  of  Oklahoma  charging  offense  in  language 
of  statute  is  sufficient;  Rogers  v.  United  States,  180  Fed.  59,  31 
L.  R.  A.  (N.  S.)  264,  103  C.  C.  A.  408,  indictment  sufficiently  charged 
offense  of  smuggling  under  section  2865,  Rev.  Stats.,  and  it  was  imma- 
terial that  district  attorney  had  other  sections  in  mind;  Standard  Oil 
Co.  v.  United  States,  179  Fed.  626,  103  C.  C.  A.  172,  indictment  of 
shipper  for  receiving  rebates  in  violation  of  Elkins  Act  of  1903  need  not 
specifically  charge  actual  payment  of  unlawful  rate;  United  States  v. 
Buffalo  Cold  Storage  Co.,  179  Fed.  867,  holding  Federal  pure  food  law 
is  not  limited  to  manufacturer  or  dealer,  but  applies  as  well  to  ware- 
houseman shipping  adulterated  food  from  one  State  to  another  and 
overruling  demurrer  to  indictment;  Hardesty  v.  United  States,  168 
Fed.  28,  93  C.  C.  A.  417,  indictment  charging  in  language  of  statute 
attempt  to  defraud  government  of  tax  on  oleomargarine  is  sufficient  -  # 
without  setting  out  particular  acts  relied  upon  to  prove  such  attempt; 
United  States  v.  Louisville  etc.  R.  Co.,  165  Fed.  939,  indictment  against 
carrier  for  moving  cattle  from  quarantined  district  contrary  to  rules 
of  Secretary  of  Agriculture,  failing  to  allege  facts  showing  promul- 
gation of  rules,  was  insufficient;  Armour  Packing  Co.  v.  United  States, 
153  Fed.  17,  14  L.  R.  A.  (N.  S.)  400,  82  C.  C.  A.  135,  indictment  for 
receiving  rebate  in  violation  of  Elkins  law  was  sufficient,  though  not 
setting  out  device  by  which  rebate  was  given;  Dalton  v.  United  States, 
127  Fed.  546,  62  C.  C.  A.  238,  holding  indictment,  under  Rev.  Stats., 
§  5480,  for  using  mails  to  defraud  must  not  only  charge  devising  of 
scheme  or  artifice  to  defraud,  to  be  effected  by  using  mails,  but  must 
set  out  the  facts  which  constitute  the  specific  scheme  or  artifice  so 
devised  by  defendant;  Territory  v.  McGrath,  16  N.  M.  207,  114  Pac. 
365,  indictment  charging  accused  with  setting  up  and  keeping  house 
of  prostitution  within  seven  hundred  feet  of  theater  in  certain  city 
was  sufficient ;  dissenting  opinion  in  Harper  v.  United  States,  170  Fed. 
395,  95  C.  C.  A.  555,  majority  holding  indictment  charging  cashier 
of  national  bank  with  having  made  false  entry  in  report  with  intent 
to  deceive  officer  of  association  need  not  describe  report  with  technical 
accuracy. 

Distinguished  in  dissenting  opinion  in  May  v.  United  States,  199 
Fed.  51,  52,  117  C.  C.  A.  420,  majority  holding  indictment  under 
Oleomargarine  Act  in  language  of  statute-for  failure  to  pay  tax  suffi- 
ciently charged  offense. 
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Indictment  that  offense  committed  on  the day  of  April;  1696,  suf- 
fices on  motion  in  arrest. 

Approved  in  United  States  v.  Howard,  132  Fed.  335,  reaffirming 
rule;  United  States  v.  Aviles,  222  Fed.  477,  indictment  for  conspiracy 
charging  overt  acts  on  or  about  certain  day  in  1914  sufficiently  charges 
date  of  offense;  Williams  v.  United  States,  158  Fed.  33,  88  C.  C.  A. 
296,  indictment  of  wholesale  liquor  dealer  for  failure  to  make  required 
entries  in  book  of  sale  of  liquor  was  not  objectionable  for  failure  to 
specify  consignee  to  whom  or  place  where  casks  were  sent;  Rinker  v. 
United  States,  151  Fed.  756,  81  C.  C.  A.  379,  indictment  for  deposit- 
ing obscene  letter  in  mails,  alleging  offense  was  committed  on  or  about 
given  date,  where  it  shows  short  time  elapsed  between  mailing  of 
letter  and  finding  of  indictment,  is  sufficient. 

Sufficiency  of  indictment  alleging  commission  of  crime  on  blank 
date.    Note,  19  Ann.  Gas.  931. 

Proof  of  commission  of  offense  on  any  day  within  statute  of  limitations 

will  sustain  conviction. 

« 

Approved  in  Commonwealth  v.  Snell,  189  Mass.  17,  S  L.  R.  A.  (N.  S.) 
1019,  75  N.  E.  77,  reaffirming  rule;  Day  v.  United  States,  229  Fed. 
535,  in  prosecution  for  carrying  on  business  of  liquor  dealer  without 
license,  evidence  of  sales  prior  to  years  named  in  indictment  is  admis- 
sible; In  re  Luby,  155  Fed.  661,  662,  holding  wife  of  absconding  bank- 
rupt is  entitled  to  full  allowance  in  cash  in  lieu  of  homestead  from 
proceeds  of  sale  of  liquor,  though  if  liquors  had  been  set  apart  to 
her,  value  would  be  diminished  by  assessment  under  Ohio  Dow  law  and 
special  internal  revenue  tax;  Yeager  v.  United  States,  16  App.  D.  C. 
358,  in  prosecution  for  carnal  knowledge  of  female  under  age  of  six- 
teen, proof  of  commission  of  act  before  finding  of  indictment  and 
within  period  of  limitations  is  sufficient;  dissenting  opinion  in  Day  v. 
United  States,  220  Fed.  821,  136  C.  C.  A.  "406,  majority  holding  in 
prosecution  for  carrying  on  business  of  wholesale  liquor  dealer  in  years 
of  1910  and  1911  without  having  paid  tax,  evidence  of  sales  in  1909 
were  not  admissible  to  prove  accused's  intent. 

Indictment  should  state  county,  township,  city  or  municipality  where 
offense  committed. 

Approved  in  Price  v.  Henkel,  216  U.  S.  493,  54  L.  Ed.  586,  30  Sup. 
Ct.  257,  affirming  order  of  commitment  to  custody  of  Federal  marshal 
in  New  York  to  await  order  of  removal  to  District  of  Columbia  for 
trial  upon  two  indictments  for  conspiracy  to  defraud  government, 
where  evidence  of  New  York  indictments  was  not  conclusive  as  to 
absence  from  District  when  conspiracy  was  formed;  Bridgeman  v. 
United  States,  140  Fed.  587,  72  C.  C.  A.  145,  indictment  sufficient  which 
charges  commission  of  crime  at  Indian  agency  named,  in.  State  and 
district  where  indictment  found;  Lanckton  v.  United  States,  18  App. 
D.  C.  366,  indictment  for  murder  in  District  of  Columbia  and  in  certain 
house  is  sufficient,  though  not  alleging  precise  locality  of  house. 
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170  U.  S.  614-615,  42  I*.  Ed.  1165,  18  Sop.  Ot.  735,  NEW  YORK  INDIANS 
V.  UNITED  STATES. 

Not  cited. 

170   U.   8.    615-620,   42  I*.   Ed.    1165,   18   Sup.   Ot.   784,   HOLXiOWAY  ▼. 

DUNHAM. 

Supreme  Court  will  not  examine  weight  or  sufficiency  of  evidence,  on 
appeal  from  territory. 

Approved  in  Luhrs  v.  Hancock,  181  U.  S.  570,  45  L.  Ed.  1007,  21 
Sup.  Ct.  727,  reaffirming  rule. 

General  exception  to  a  number  of  instructions  is  insufficient  where  many 
complete. 

Approved  in  Bean-Chamberlain  Mfg.  Co.  v.  Standard  Spoke  etc.  Co., 
131  Fed.  218,  65  C.  C.  A.  201,  and  McCutcheon  v.  Hall  Capsule  Co., 
101  Fed.  548,  41  C.  C.  A.  494,  both  reaffirming  rule;  Philadelphia 
Casualty  Co.  v.  Fechheimer,  220  Fed.  407,  136  C.  C.  A.  25,  in  action 
on  indemnity  bond  stipulated  to  court,  exception  to  overruling  motion 
for  judgment  at  close  of  plaintiff's  evidence  is  waived  by  introduction 
of  evidence  for  defense;  Morgan  v.  United  States,  169  Fed.  250,  94 
C.  C.  A.  518,  holding,  in  action  to  recover  damages  for  unlawful  cut- 
ting of  timber,  that  general  exception  to  refusal  of  instructions  was 
unavailing  where  some  were  properly  refused;  Hi  n  dm  an  v.  First  Na- 
tional Bank,  112  Fed.  934,  67  L.  R.  A.  108,  50  C.  C.  A.  623,  applying 
rule  in  action  for  damages  for  deceit  whereby  plaintiff  induced  to  pur- 
chase stock;  Columbus  Const.  Co.  v.  Crane  Co.,  101  Fed.  58,  41  C.  C.  A. 
189,  holding  rule  10,  Circuit  Court  of  Appeals,  Seventh  Circuit,  re- 
quiring party  excepting  to  charge  to  "state  distinctly  several  matters 
of  law  in  charge  to  which  he  excepts,"  does  not  require  different  grounds 
of  objection  to  be  enumerated  in  the  exceptions;  Traver  v.  Smolik, 
43  App.  D.  C.  156,  in  action  for  damages  for  assault,  general  objec- 
tions to  instructions  granted  at  request  of  defendant  are  insufficient; 
Eisiminger  v.  Beman,  32  Okl.  821,  124  Pac.  290,  where*  in  case-made, 
after  setting  out  instructions  in  full,  recital  was  made  that  defendant 
excepted  to  each  and  all  of  them  and  exceptions  were  allowed,  excep- 
tion is  insufficient. 

Distinguished  in  National  Cash-Register  Co.  v.  Leland,  94  Fed.  506, 
37  C.  C.  A.  372,  plain  error  may  be  noticed  by  appellate  court,  although 
exceptions  are  irregularly  taken. 

170  U.  S.  621-628,  42   L.  Ed.  1167,  18  Sup.  Ot.  771,  UNITED  STATES  V. 
8ALAMBIEE. 

Protest  against  entry  held  sufficient  compliance  with  act  of  1890. 

Approved   in   Lothrop   v.   United   States,   164  Fed.   101,   importer's 

.protest,  imperfectly  expressed  but  understood  when  read  in  connection 

with  statute,  is  sufficient;  United  States  v.  Leerburger,  160  Fed.  652, 

87  C.  C.  A.  547,  where  language  of  importer's  protest  asserting  goods 
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dutiable  under  one  paragraph  shows  intention  to  cite  another*  para- 
graph, protest  refers  to  latter  and  is  sufficient;  United  States  v.  Brown, 
127  Fed.  797,  62  C.  C.  A.  473,  holding  board  of  general  appraisers, 
under  Customs  Administrative  Act  of  1890,  is  required  first  of  all  to 
determine  its  jurisdiction,, including  the  validity  of  the  protest;  Weil 
v.  United  States,  124  Fed.  1007,  upholding  protest  against  classification 
of  certain  longhaired  Russian  calfskins  where  it  did  not  refer  to 
paragraph  664  of  Act  of  1897,  under  which  they  were  free,  but  only 
to  paragraphs  561,  562,  of  said  act;  George  W.  Knowles  &  Sons  v. 
United  States,  122  Fed.  972,  holding  protest  of  importer,  asserting  that 
goods  were  exempt  under  certain  paragraph,  should  be  sustained  where 
they  are  exempt,  though  under  another  paragraph;  Bayersdorfer  &  Co. 
v.  United  States,  122  Fed.  969  (reversed  in  126  Fed.  732),  holding  pro- 
test claiming  goods  are  free  of  duty  as  provided  in  certain  specified 
paragraphs  of  Tariff  Act  is  sufficient  to  warrant  reversal  of  collector's 
ruling,  though  paragraph  which,  as  matter  of  law,  places  them  on  free 
list  is  not  specified,  it  having  been  named  in  companion  protest;  Shaw 
v.  United  States,  122  Fed.  445,  58  C.  C.  A.  425,  holding  protest  claim- 
ing free  entry  of  importation  of  tapioca  flour,  under  paragraph  646 
of  Tariff  Act  of  1894,  was  sufficient  to  advise  collector  that  exemption 
was  in  fact  claimed  under  paragraph  677  of  Act  of  1897,  which  con- 
tains identical  provision  where  such  act  was  one  in  force  and  governed 
the  importation;  United  States  v.  Shea,  Smith  &  Co.,  114  Fed.  40,  51 
C.  C.  A.  664,  holding  protest  is  sufficient,  though  importer  fails  to 
designate  correctly  the  provision  under  which  the  classification  should 
have  been  made;  In  re  Claflin,  113  Fed.  944,  945,  holding  protest  filed 
by  importer,  under  Customs  Administrative  Act  of  1890,  against  classi- 
fication of  gloves  as  lambskin,  under  paragraph  441  of  Tariff  Act  of  ' 
1897,  on  ground  that  they  should  be  "assessed  under  paragraph  439 
as  Schmaschin  gloves,"  was  sufficient;  United  States  v.  Piiditch,  99 
Fed.  939,  holding  fact  that  protest  of  importer  against  assessment 
for  duty  fails  to  state  under  what  provision  or  what  it  is  claimed 
merchandise  should  be  assessed  does  not  render  it  insufficient  where 
on  appeal  right  paragraph  is  found  and  correct  duty  imposed. 

Distinguished  in  Corbitt  etc.  Co.  v.  United  States,  153  Fed.  651, 
importer's  protest  asserting  goods  were  free  under  paragraph  relating 
to  burlaps,  not  suggesting  that  importer  had  in  mind  provision  relat- 
ing to  jute  bagging,  did  not  set  forth  objections  specifically  within 
meaning  of  Customs  Administrative  Act  of  1890;  United  States  v. 
H.  Bayersdorfer  &  Co.,  126  Fed.  735,  736,  62  fe.  C.  A.  16,  holding  pro- 
test failing  to  specify  the  proper  paragraph  under  which  goods  are 
free  of  duty. 

Protest  suffices  If  fairly  showing  that  objection  taken  at  trial  was  in 
importer's  mind. 

Approved  in  United  States  v.  Helmrath,  145  Fed.  36,  75  C.  C.  A. 
261,  "skins"  in  protest  sufficiently  describes  importation  of  hides  and 
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skins ;  United  States  v.  Dearberg  Bros.,  135  Fed.  246,  protest  need  not 
refer  to  similitude  clause  if  it  correctly  refers  to  article  resembled; 
United  States  v.  Fleitmann  &  Co.,  131  Fed.  397,  protest  referring 
to  wrong  paragraph  but  right  class  of  articles  and  giving  correct 
duty,  sufficient. 

Distinguished  in  United  States  v.  Fleitmann,  137  Fed.  477,  69  C.  C.  A. 
624,  protest  referring  to  wrong  paragraph,  though  giving  correct  duty, 
insufficient;  In  re  Solvay  Process  Co.,  134  Fed.  680,  if  protest  refers 
to  wrong  section,  assessment  must  stand  though  manifestly  erroneous. 

Necessity  and  sufficiency  of  grounds  in  notice  of  protest  required 
as  condition  of  recovering  unlawful  tax  paid.  Note,  36  L.  R.  A. 
(N.  S.)  484. 

Miscellaneous.  See  United  States  v.  Salambier,  88  Fed.  990,  certify- 
ing questions. 

170  U.  8.  628-637,  42  I*  Ed.  1170,  18  Sup.  Ot.  780,  UNITED  STATES  v, 
LIES. 

Not  cited. 

170  U.  S.  637-656,  42  L.  Ed.  1174,  18  Sup.  Ot.  736,  HAYES  V.  UNITED 
STATES. 

Territorial  deputation  in  New  Mexico  had  no  authority  to  grant  land, 
in  1823. 

Approved  in  Jones  v.  St.  Louis  Land  etc.  Co.,  232  U.  S.  362,  58  L.  Ed. 
638,  34  Sup.  Ct.  419,  holding  land  common  to  two  overlapping  Mexican 
grants,  one  preceding  other  in  all  steps  prior  to  confirmation  by  Con- 
gress, belongs  to  earlier  grant;  Faxon  v.  United  States,  171  U.  S.  251, 
43  L.  Ed.  154,  18  Sup.  Ct.  851,  referring  to  principal  case  for  discussion 
of  Mexican  land  laws ;  Chavez  v.  United  States,  175  U.  S.  558,  44  L.  Ed. 
272,  20  Sup.  Ct.  203,  applying  rule  to  another  New  Mexico  land  claim. 

Court  of  Private  Land  Claims  is  required,  by  act  of  1891,  to  be  satisfied 
that  title  is  regularly  derived  or  later  ratified. 

Approved  in  Whitney  v.  United  States,  181  U.  S.  114,  45  L.  Ed.  775, 
21  Sup.  Ct.  569,  holding  title,  under  Mexican  grant  in  New  Mexico, 
made  in  1845  by  Governor  is  incomplete  and  cannot  be  confirmed  where 
there  is  no  evidence  of  approval  by  departmental  assembly  and  no 
record  of  further  proceedings  to  obtain  approval  of  supreme  govern- 
ment, and  there  is  no  record  of  its  existence  in  archives  of  New  Mexico ; 
Mitchell  v.  Furman,  180  U.  S.  431,  45  L.  Ed.  610,  21  Sup.  Ct.  441, 
holding  authority  of  Spanish  officer  to  make  conveyance  of  public 
domain  not  presumed  from  mere  fact  of  conveyance  in  absence  of  other 
evidence  where  he  had  no  authority  ex  officio  to  do  so;  Ely's  Admrs.  v. 
United  States,  171  U.  S.  224,  43  L.  Ed.  144,  18  Sup.  Ct  842,  it  must 
appear  that  Mexican  officials  had  power  to  make  grant. 
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Adverse  possession  must  proceed,  In  Mexico,  from  legitimate  title  ac- 
quired in  good  faith. 

Approved  in  Tiglao  v.  Insular  Government,  215  U.  S.  415,  417,  64 
L.  Ed.  258,  259,  30  Sup.  Ct.  129,  prescription  does  not  run  from  date 
of  unauthorized  grant  of  public  land  by  subordinate  official  in  Philip- 
pine Islands;  Hays  v.  United  States,  175  U.  S.  259,  44  L.  Ed.  155,  20 
Sup.  Ct.  84,  possession  since  treaty  (1848)  will  not  create  presumption 
of  valid  grant,  where  void  grant  appears;  Chavez  v.  United  States, 
175  U.  S.  563,  44  L.  Ed.  273,  20  Sup.  Ct.  205,  prescription  held  insuffi- 
cient to  validate  grant  by  departmental  assembly. 

Distinguished  in  Sena  v.  United  States,  189  U.  S.  240,  47  L.  Ed.  791, 
23  Sup.  Ct.  598,  holding  Court  of  Private  Land  Claims  cannot  confirm 
Spanish  grant  where  grantee's  descendants  had,  for  more  than  nine 
years  prior  to  Mexican  treaty  of  1848,  abandoned  land  and  there  had 
been  no  possession  by  representatives  of  grantee  since  treaty,  and  no 
attempt  to  assert  their  title  thereto  for  more  than  fifty  years  there- 
after. 
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Supreme  Court  will  generally  follow  concurrent  decisions  of  two  courts 
on  question  of  fact. 

Approved  in  United  States  v.  Carter,  217  U.  S.  301,  19  Ann.  Oas. 
594,  64  L.  Ed.  774,  30  Sup.  Ct.  515,  where  both  courts  found  army  officer 
accountable  for  illicit  gains  received  through  collusion  with  contractor 
for  river  and  harbor  improvements,  burden  rests  on  officer  to  satisfy 
this  court  that  conclusions  are  erroneous;  Deslions  v.  La  Compagnie 
Generate  Transatlantique,  210  U.  S.  114,  52  L.  Ed.  983,  28  Sup.  Ct.  664, 
refusing  to  disturb  findings  of  both  courts  below  as  to  density  of  fog 
and  rate  of  speed  of  steamship  in  fault  for  collision ;  Brainard  v.  Buck, 
184  U.  S.  105,  46  L.  Ed.  453,  22  Sup.  Ct.  461,  applying  rule  to  resulting 
trust;  International  Nav.  Co.  v.  Farr  &  Bailey  Mfg.  Co.,  181  U.  S. 
224,  45  L.  Ed.  833,  21  Sup.  Ct.  593,  applying  rule  in  determining  sea- 
worthiness; Illinois  v.  Illinois  Central  R.  R.  Co.,  .184  U.  S.  98,  46  L.  Ed. 
449,  22  Sup.  Ct.  308,  applying  rule  where  courts  found  that  structures 
did  not  extend  into  lake  beyond  point  of  practical  navigability;  Work- 
man v.  Mayor  etc.  of  New  York,  179  U.  S.  555,  45  L.  Ed.  318,  21  Sup. 
Ct.  213,  applying  rule  in  holding  city  liable  in  rem  for  damages  caused 
by  collision  of  its  fireboat;  Columbia  Dredging  Co.  v.  Sanford  etc.  Co., 
163  Fed.  367,  court  refuses  to  follow  erroneous  conclusions  of  master's 
report  in  suit  for  accounting  on  contract  for  hiring  tug  and  scows  for 
dredging  work  and  for  repairs  to  scows;  Whitney  v.  Olsen,  108  Fed. 
296,  47  C.  C.  A.  331,  holding  on  admiralty  appeal~decision  of  District 
Court  on  questions  of  fact  depending  upon  contradictory  evidence,  taken 
in  open  court,  not  reversed  unless  clearly  against  evidence;  Wilder  S.  S. 
Co.  v.  Low,  112  Fed.  165,  50  C.  C.  A.  473,  applying  rule  in  collision 
case;  Jacobsen  v.  Lewis  Klondike  Expedition  Co.,  112  Fed.  78,  50 
C.  C.  A.  121,  applying  rule  in  action  for  breach  of  towage  contract. 
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Bill  of  lading* exempting  carrier  from  loss  by  defects  in  anil,  etc.,  will 
not  relieve,  if  ship  nnseaworthy. 

Approved  in  The  Silvia,  171  U.  S.  465,  4S  L.  EcL  243,  19  Sup.  Ct.  8, 
third  section  of  Harter  Act  includes  foreign  vessels  bound  to  or  from 
American  port ;  The  Prussia,  93  Fed.  840,  35  C.  C.  A.  625,  carrier  may- 
stipulate  for  exemption  from  liability  from  latent  defects  in  cold-storage 
apparatus ;  The  Citta  Di  Palermo,  226  Fed.  530,  holding  steamship  liable 
for  damage  to  shipment  of  hides  from  water  running  through  holes 
in  plates  where  rivets  were  gone;  The  Babin  Chevaye,  208  Fed.  973, 
126  C.  C.  A.  54,  holding  damage  to  cargo  on  voyage  from  Antwerp  to 
Portland  was  not  due  to  unseaworthiness,  but  to  perils  of  sea  within 
exception  of  charter-party;  Wright  v.  W.  R.  Grace  &  Co.,  203  Fed. 
362,  364,  holding  damage  to  cargo  of  cement  on  voyage  from  Antwerp 
to  Puget  Sound  ports  was  due  to  unseaworthiness  of  vessel  because 
of  defective  hatch  cover  And  negligence  of  those  in  charge  in  not  re- 
moving tarpaulins  during  voyage,  for  which  owner  was  liable;  Church 
Cooperage  Co.  v.  Pinkney,  170  Fed.  269,  95  C.  C.  A.  462,  provision  in 
charter-party  to  have  hold  of  vessel  as  clean  as  possible  did  not  limit 
warranty  of  fitness,  and  charterer  could  recover  for  damage  to  cargo 
of  whisky  barrel  shooks  by  creosote  fumes;  The  Southwark,  104  Fed. 
104,  holding  agreement  in  bill  of  lading  for  dressed  meats  to  be  shipped 
across  Atlantic  that  carrier  will  not  be  responsible  for  damage  arising 
from  injury  to  ship's  refrigerator  or  machinery  is  valid,  and  relieves 
carrier  from  liability  for  loss  resulting  from  such  causes  unless  negli- 
gence is  shown ;  Revett  v.  Globe  Navigation  Co.,  68  Wash.  304,  305, 123 
Pac.  460,  461,  clause  in  charter-party  exempting  owner  from  liability 
for  defects  in  boilers  applied  only  to  defects  after  commencement  of 
voyage,  and  owner  was  liable  for  breach  in  not  having  vessel  ready  in 
port  of  Seattle  for  voyage  to  Nome  on  or  about  June  15, 1905. 

Distinguished  in  The  Ontario,  106  Fed.  327,  holding  mere  inequality 
of  strength  in  rivets  not  evidence  of  defects  in  lost  rivets  where  plates 
sprung  so  as  to  render  vessel  unsea worthy. 

Harter  Act  permits  nonliability  for,  unseaworthiness  only  where  due 
diligence  is  used  to  furnish  seaworthy  ship. 

Approved  in  McCahan  Sugar  Refining  Co.  v.  The  Wildcroff,  201  U.  S. 
387,  50  L.  Ed.  796,  26  Sup.  Ct.  467,  Oceanic  Steam  Nav.  Co.  v.  Aitken, 
196  U.  S.  595,  49  L.  Ed.  613,  25  Sup.  Ct.  317,  and  Hy-Yu-Tse-Mil-Kin 
v.  Smith,  194  U.  S.  412,  48  L.  Ed.  1045,  24  Sup.  Ct.  676,  all  reaffirm- 
ing rule;  The  Southwark,  191  U.  S.  8,  48  L.  E<L  69,  24  Sup.  Ct.  1, 
holding  furnishing  of  refrigerator  in  good  order  competent  for  safe 
transportation  of  beef,  which  vessel  has  undertaken  to  carry,  is  within 
obligation  to  use.  due  diligence  to  provide  seaworthy  vessel  under  Har- 
ter Act;  Knott  v.  Botany  Worsted  Mills,  179  U.  S.  73,  46  L.  Ed.  93, 
21  Sup.  Ct.  31,  holding  where  wool  damaged  by  drainage  from  wet 
sugar,  damage  caused  by  improper  loading  or  stowage  of  cargo  within 
Harter  Act,  §  1;  The  Silvia,  171  U.  S.  464,  43  L.  Ed.  242,  19  Sup.  Ct. 
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8,  The  Georg  Dumois,  88  Fed.  540,  and  Farr  etc.  Mfg.  Co.  v.  Inter- 
national Nav.  Co.,  94  Fed.  677,  all  reaffirming  rale;  The  British  King, 
89  Fed.  875,  vessel  may  be  seaworthy  as  respects  navigation,  but  not 
as  respects  cargo;  The  Sandfield,  92  Fed.  664,  34  C.  C.  A.  612,  stipu- 
lation against  liability  for  latent  defects  does  not  extend  to  those  exist- 
ing at  commencement  of  voyage;  The  Benjamin  Noble,  232  Fed.  389, 
owner  of  overloaded  vessel  lost  in  gale  is  not  entitled  to  limitation  of 
liability;  The  Jeannie,  225  Fed.  184,  owner  of  vessel  was  liable  for 
damage  to  cargo  of  salmon  resulting  from  negligence  of  crew  in  failing 
to  put  vessel  in  fit  condition  and  to  protect  cargo  from  coal-dust  and 
water;  Benner  Line  v.  Pendleton,  217  Fed.  500,  133  C.  C.  A.  349,  loss 
of  cargo  by  sinking  of  schooner  on  voyage  from  New  York  to  Porto 
Rico  was  due  to  unseaworthiness  and  ship  owner  was  liable ;  The  Indra- 
pura,  190  Fed.  716,  112  C.  C.  A.  351,  finding  that  extending  pipe 
for  filling  ballast  tank  through  hold  without  valve  to  shut  off  water  in 
case  of  break  in  pipe  rendered  vessel  unseaworthy  and  liable  for  injury 
to  cargo  from  flooding  will  not  be  reversed  where  there  was  expert 
testimony  that  such  construction  was  faulty ;  Carolina  Portland  Cement 
Co.  v.  Anderson,  186  Fed.  147,  108  C.  C.  A.  257,  vessel  springing  leak 
within  few  hours  of  leaving  port  and  having  pumps  not  in  good  work- 
ing order  is  unseaworthy  and  owner  is  liable  for  damage  to  cargo ; ' 
The  Indrapura,  178  Fed.  593,  594,  failure  to  fit  pipe  with  stopcock  to 
prevent  flooding  of  hold  in  case  of  break  in  pipe  rendered  vessel  un- 
seaworthy and  liable  for  damage  to  cargo  from  flooding;  The  Ninfa, 
156  Fed.  517,  519,  520,  holding  damage  to  cargo  was  due  to  unsea- 
worthiness of  ship,  and  inspection  was  not  such  as  to  relieve  ship 
from  liability;  The  Germanic,  124  Fed.  3,  59  C.  C.  A.  521,  holding 
vessel  liable  for  damage  to  cargo  where  by  reason  of  negligence  and 
improper  loading  of  cargo  in  port  by  stevedores,  brought  about  condi- 
tion of  instability,  which  owing  to  accumulation  of  ice  on  upper  deck 
rendered  her  topheavy  and  she  turned  turtle  at  dock;  The  C.  W. 
Elphicke,  122  Fed.  439,  58  C.  C.  A.  421,  holding  Harter  Act  does  not 
exempt  ship  owner  from  liability  for  damage  to  cargo  resulting  from 
her  unseaworthy  condition  at  commencement  of  voyage,  though  it  is 
shown  that  he  exercised  due  diligence  to  make  her  in  all  respects  sea- 
worthy; Nord-Deutscher  Lloyd  v.  President  etc.  of  Insurance  Co.  of 
North  America,  110  Fed.  424,  425,  49  C.  C.  A.  1,  holding  due  diligence 
not  exercised  to  make  lighter  seaworthy  and  fit  for  business  in  which 
it  was  employed  where  seams  were  improperly  calked  and  admitted 
water  into  hold  when  boat  rocked  by  slight  swell  from  passing  steamer ; 
Insurance  Co.  of  North  America  v.  North  German  Lloyd  Co.,  106  Fed. 
976,  holding  if  taking  cargo  to  vessel  in  lighters  be'  part  of  loading 
of  vessel  stipulation  in  bill  of  lading  relieving  carrier  from  failure 
to  provide  fit  lighter  is  prohibited  under  Harter  Act,  §  1;  The  .Mani- 
toba, 104  Fed.  151,  152,  holding  open  port  at  beginning  of  voyage, 
condition  of  which  was  unknown  to  officers,  made  ship  unseaworthy 
as  to  cargo  stowed  in  that  compartment;  The  Friesland,  104  Fed.  100, 
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holding  where  cargo  injured  by  sea  water  entering  vessel,  which  had 
been  worn  by  corrosion,  through  iron  bottom  of  valve  chest  which  had 
never  been  removed  for  examination,  there  was  not  sufficient  inspection 
under  bill  of  lading  requiring  due  diligence  to  make  vessel  seaworthy; 
Farr  etc.  Mfg.  Co.  v.  International  Nav.  Co.,  98  Fed.  637,  39  C.  C.  A. 
197,  holding  vessel  not  seaworthy  where  coverings  of  port,  though 
structurally  fit,  are  through  inadvertence  insecurely  fastened  so  that 
they  become  open  and  admit  water  damaging  cargo ;  In  re  Old  Dominion 
S.  S.  Co.,  115  Fed.  849,  holding  in  proceeding  by  ship  owner  in  Dis- 
trict Court  for  limitation  of  liability  question  whether  fire  by  which 
cargo  was  destroyed  was  caused  by  design  or  neglect  of  ship  owner, 
so  as  to  deprive  it  of  exemption  from  liability,  will  be  determined  by 
court  and  will  not  be  left  open  to  be  determined  by  jury  in  action 
brought  by  cargo  owner  for  this  purpose ;  Brinson  &  Kramer  v.  Norfolk 
etc.  Ry.  Co.,  169  N.  C.  429,  430,  86  S.  E.  373,  374,  in  action  against 
initial  carrier  under  Carmack  Amendment  for  loss  of  seventeen  crates 
of  eggs  by  sinking  of  steamer  in  collision,  carrier  seeking  to  limit  lia- 
bility by  Federal  Statutes  has  burden  to  prove  vessel  was  seaworthy, 
and  in  absence  of  such  proof,  is  liable;  The  Aggi,  107  Fed.  302,  46 
C.  C.  A.  276,  arguendo. 

Miscellaneous.  Cited  in  Donaldson  v.  J.  W.  Perry  Co.,  138  Fed.  645, 
71  C.  C.  A.  93,  damage  from  barge  leaking  while  unloading  due  to 
uneven  keel  does  not  arise  from  error  in  navigation. 
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Railroad  owes  both  employees  and  public  duty  of  due  care  to  see  that 
cars  are  fit,  or  is  liable. 

Approved  in  Patton  v.  Texas  &  P.  R.  R.  Co.,  179  U.  S.  664,  45  L.  Ed, 
365,  21  Sup.  Ct.  278,  holding  railroad  not  liable  to  fireman  injured 
through  turning  of  step  on  engine  through  nut  becoming  loose  where 
it  had  been  inspected  at  beginning  of  trip;  Northern  Pac.  Ry.  Co.  v. 
Tynan,  119  Fed.  292,  56  C.  C.  A.  192,  applying  rule  where  brakeman 
killed  while  trying  to  couple  cars  equipped  with  old-style  coupler  little 
used,  and  decedent  not  instructed  as  to  couplers;  Swensen  v.  Bender, 
114  Fed.  7,  51  C.  C.  A.  627,  holding  servant  injured  by  caving  in  of 
tunnel  in  which  he  was  working,  and  which  was  insufficiently  timbered, 
cannot  be  charged  with  contributory  negligence  in  law  where  he  was 
inexperienced  and  master  assured  him  that  place  was  safe,  and  it  was 
shown  that  master  directed  planks  to  be  put  in  to  hide  danger  from 
men ;  New  Orleans  etc.  R.  R.  Co.  v.  Clements,  100  Fed.  423,  40  C.  C.  A. 
465,  holding  foreman  in  switchyards  who  gets  on  moving  flat  cars  to 
loosen  brakes  and  is  injured  by  brake-wheel  coming  off  not  guilty  of 
contributory  negligence;  New  York  etc.  R.  Co.  v.  O'Leary,  93  Fed.  741, 
35  C.  C.  A.  562,  employee  may  assume  safety  of  appliances;  Feltou 
v.  Bullard,  94  Fed.  785,  37  C.  C.  A.  1,  master  is  responsible  for  in- 
spection of  foreign  cars;  Missouri  etc.  Ry.  Co.  v.  Merrill.  65  Kan.  443, 
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93  Am.  St.  Rep.  292,  70  Pac.  360,  holding  railroad  company  which 
delivers  defective  car  to  connecting  carrier  not  liable  for  injuries  to  ' 
employee  of  latter  by  reason  of  defect  after  receiving  company  has 
inspected  car  and  taken  it  in  charge;  Wood  v.  Rio  Grande  etc.  Ry.  Co., 
28  Utah,  367,  369,  79  Pac.  183,  184,  railroad  responsible  for  defective 
.jar  of  another  road;  Risque  v.  Chesapeake  etc.  Ry.  Co.,  104  Va.  478, 
51  S.  E.  731,  railroad  company  furnishing  defective  car  for  use  on 
side  track  of  another  not  liable  for  death  of  latter's  employee  caused 
thereby;  dissenting  opinion  in  Dawson  v.  Chicago  etc.  Ry.  Co.,  114  Fed. 
875,  52  C.  C.  A.  286,  majority  holding  brakeman  going  between  moving 
cars  and  seizing  grip-irons  primarily  used  for  making  couplings  is  guilty 
of  contributory  negligence  where  there  were  handholds  on  adjoining 
car  which  he  might  have  safely  used. 

Distinguished  in  Chesapeake  etc.  R.  R.  Co.  v.  Hennessey,  96  Fed. 
716,  38  C.  C.  A.  307,  switchman  employed  to  handle  defective  cars 
assumes  risks  therefrom;  dissenting  opinion  in  McGuire  v.  Bell  Tel. 
Co.,  167  N.  Y.  221,  52  L.  R.  A.  437,  60  N.  E.  438,  majority  holding 
fact  that  lineman  knew  that  pole  used  by  telephone  company  did  not 
belong  to  company  does  not  relieve  company  from  liability  for  injury 
caused  by  its  defects. 

Liability  of  a  railroad  company  for  injuries  or  losses  arising  from 
the  operation  of  cars  not  owned  by  it.  Note,  130  Am.  St.  Rep. 
47. 

Master  must  furnish  appliances  free  from  defects  discoverable  with 
ordinary  care,  and  servant  may  rely  thereon. 

Approved  in  Deserant  v.  Cerillos  Coal  R.  R.  Co.,  178  U.  S.  421,  44 
L.  Ed.  1134,  20  Sup.  Ct.  972,  and  New  York  etc.  R.  Co.  v.  O'Leary, 
93  Fed.  742,  35  C.  C.  A.  562,  both  following  rule;  Chesapeake  etc. 
Ry.  Co.  v.  Proffitt,  241  U.  S.  468,  60  L.  Ed.  1106,  36  Sup.  Ct.  620, 
holding  brakeman  at  work  switching  on  one  end  of  manifest  train  did 
not  assume  risk  of  operations  of  crew  at  other  end  of  train,  and 
allowing  recovery;  Yazoo  etc.  R.  R.  Co.  v.  Wright,  235  U.  S.  379,  59 
L.  Ed.  279,  35  Sup.  Ct.  130,  allowing  recovery  for  death  of  engineer 
in  collision  where  facts  preclude  inference  that  engineer  knew  coal- 
cars  were  protruding  over  track  on  which  he  was  moving  and  that  he 
deliberately  assumed  risk  of  collision;  Gila  Valley  etc.  Ry.  Co.  v.  Hall, 
232  U.  S.  102,  58  L.  Ed.  624,  34  Sup.  Ct.  229,  railway  employee  en- 
gaged in  work  for  three  or  four  days  requiring  him  to  ride  on  three- 
wheeled  gasoline  car  cannot  be  said  as  matter  of  law  to  have  assumed 
risk  of  accident  from  defective  flange  on  pony  wheel  of  car,  where 
there  was  no  evidence  that  he  knew  of  defect;  Choctaw  etc.  R.  R.  Co. 
v.  McDade,  191  U.  S.  68,  48  L.  Ed.  101,  24  Sup.  Ct.  24,  holding  brake- 
man  assumes  risk  of  injury  from  proximity  of  overhanging  water-spout 
on  tank  to  track;  Texas  etc.  Ry.  Co.  v.  Behymer,  189  XJ.  S.  470,  47 
L.  Ed.  906,  23  Sup.  Ct.  623,  applying  rule  where  brakeman  injured 
by  falling  from  car  which  was  negligently  stopped  suddenly  with  knowl- 
XVII— 92 
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edge  of  his  position;  Benson  Lumber  Co.  v.  McCann,  223  Fed.  11,  138 
C.  C.  A.  415,  in  action  for  injuries  to  boy  of  seventeen  in  sawmill, 
questions  of  assumption  of  risk  and  contributory  negligence  were  for 
J  jury;  Worthington  v.  Elmer,  207  Fed.  309,  310,  125  C.  C.  A.  50,  allow- 
ing recovery  for  death  of  brakeman  resulting  from  defective  brake; 
Alaska  Pacific  S.  S.  Co.  v.  Egan,  202  Fed.  869,  121  C.  C.  A.  225,  owner 
of  vessel,  not  inspecting  dock  appliances  which  it  requires  employees 
to  use  in  loading  vessel,  is  liable  for  injuries  to  employee  from  de- 
fective appliances ;  Yazoo  etc.  R.  Co.  v.  Long,  201  Fed.  884, 120  C.  C.  A. 
219,  whether  railroad's  inspection  of  freight-car  from  which  brakeman 
fell  and  was  injured  was  reasonably  sufficient  was  for  jury;  Francis 
v.  Cramp  &  Co.,  200  Fed.  386,  118  C.  C.  A.  535,  in  action  for  injuries 
to  bricklayer  by  fall  of  pail  of  cement,  questions  of  proper  appli- 
ances, suitable  inspection,  and  negligence  of  servant  lowering  pail 
were  for  jury;  Republic  Elevator  Co.  v.  Lund,  196  Fed.  749,  751,  45 
L.  R.  A.  (N.  S.)  707,  116  C.  C.  A,  373,  elevator  company  receiving 
cars  loaded  with  grain  and  operating  them  in  railroad  yards  by  its  own 
employee  is  liable  to  employee  for  injury  resulting  from  defective 
brake;  Chicago  etc.  R.  Co.  v.  Shalstrom,  195  Fed.  728,  46  L.  R.  A. 
(N.  S.)  387,  115  C.  C.  A.  515,  holding  experienced  carpenter  in  employ- 
ment of  railroad  injured  while  assisting  in  placing  joists  upon  walls 
of  building  assumed  risk  and  could  not  recover;  Maki  v.  Union  Pac 
Coal  Co.,  187  Fed.  392,  109  C.  C.  A.  221,  in  action  for  death  of  employee 
resulting  from  failure  to  fence  machinery,  employee  assumed  risk  which 
was  obvious ;  Baltimore  etc.  R.  Co.  v.  Taylor,  186  Fed.  838, 109  C.  C.  A. 
172,  denying  recovery  in  action  for  death  of  railroad  engineer  by  col- 
lapse of  portion  of  roadbed;  Winters  v.  Baltimore  etc.  R.  Co.,  177 
Fed.  55,  100  C.  C.  A.  462,  in  action  for  injuries  to  track-hand  by 
derailment  of  car  caused  by  defective  track,  question  of  assumption 
of  risk  was  for  jury;  Puget  Sound  Electric  Ry.  v.  Harrigan,  176  Fed. 
491,  100  C.  C.  A.  104,  in  action  for  injuries  to  employee  of  electric 
railway,  question  of  employer's  negligence  in  failing  to  provide  plat- 
form or  better  lights,  and  of  employee's  assumption  of  risk  or  contribu- 
tory negligence,  were  for  jury;  Duluth  Elevator  Co.  v.  Wallin,  174  Fed. 
959,  99  C.  C.  A.  459,  in  action  for  personal  injuries,  employee  not  know- 
ing of  loose  board  did  not  assume  risk;  Miller  v.  Missouri  etc.  Ry.  Co., 
169  Fed.  570,  95  C.  C.  A.  65,  holding  in  action  for  injuries  to  brake- 
man  from  defective  handhold,  whether  condition  could  have  been  dis- 
covered by  reasonable  inspection  was  for  jury,  and  reversing  directed 
verdict  for  defendant;  Salmons  v.  Norfolk  etc.  Ry.  Co.,  162  Fed.  729, 
holding  operator  of  block  system  was  vice-principal,  not  fellow-servant, 
and  railroad  was  liable  for  death  of  trainmen  in  collision  resulting 
from  operator's  negligence;  Chicago  etc.  Ry.  Co.  v.  itcDonough,  161 
Fed.  661,  88  C.  C.  A.  517,  holding  in  action  for  injury  resulting  from 
use  of  unsafe  boiler  that  test  to  determine  assumption  of  risk  was 
whether  dangers  were  known  to  servant  or  readily  observable  by  him; 
Missouri  etc.  Ry.  Co.  v.  Wilhoit,  160  Fed.  444,  87  C.  C.  A.  401, 


1469  TEXAS  ETC.  RY.  CO.  v.  ARCHIBALD.    170  U.  S.  666-674 

versing  judgment  for  plaintiff  in  action  for  injuries  for  erroneous  in- 
struction that  servant  had  right  to  use  appliance  relying  on  its  safety, 
where  evidence  tends  to  show  servant  knew  of  defects;  Chicago  etc. 
Ry.  Co.  v.  Donovan,  160  Fed.  831,  87  C.  C.  A.  600,  allowing  recovery 
in  action  for  injuries  to  brakeman  in  collision  at  grade  crossing,  where 
cars  were  staked  over  crossing  without  warning;  Lake  v.  Shenango 
Furnace  Co.,  160  Fed.  892,  88  C.  C.  A.  69,  holding  employee  assumed 
risk  of  operating  hand  hoist  to  lower  timber  into  mine  with  but  one 
assistant  and  denying  recovery  for  his  death;  Kixkpatrick  v.  St.  Iiouis 
etc.  R.  Co.,  159  Fed.  858,  87  C.  C.  A.  35,  holding  in  action  for  death  of 
employee  acting  as  leadsman  in  operating  pile-driver,  that  danger  of 
falling  pile  was  one  of  assumed  risks;  American  Smelting  etc.  Co.  v. 
McGee,  157  Fed.  72,  84  C.  C.  A.  573,  in  action  for  injuries  resulting 
from  defective  machinery,  refusal  to  instruct  that  employee  assumed 
risk  if  he  had  opportunity  to  know  of  defect  was  not  error,  where 
defect  was  not  readily  observable;  Burke  v.  Union  Coal  etc.  Co.,  157 
Fed.  181,  84  C.  C.  A.  626,  holding  employee  working  in  tunnel  repair- 
ing track  of  railway  operated  by  electricity,  who  had  been  warned 
to  look  out  for  overhead  wire  and  had  been  knocked  down  by  elec- 
tricity, assumed  risk,  and  denying  recovery  for  death;  Chicago  etc. 
Ry.  Co.  v.  Griffin,  157  Fed.  914,  85  C.  C.  A.  240,  holding  in  action  for 
injuries  to  fireman  from  explosion  of  glass  water-gauge  not  screened 
that . employee  assumed  risk;  American  Car  etc.  Co.  v.  Brinkman,  146 
Fed.  715,  77  C.  C.  A.  138,  where  plaintiff,  a  stationary  engineer,  was 
called  upon  to  assist  in  testing  an  electric  motor  of  which  he  had  no 
knowledge,  he  could  recover  for  injury  from  explosion  of  same ;  Chicago 
etc.  Ry.  Co.  v.  Riley,  145  Fed.  142,  7  Ann.  Gas.  327,  76  C.  C.  A.  107, 
railroad  liable  for  injury  to  switchman  from  unsafe  location  of  switch- 
stand;  Western  Electric  Co.  v.  Hanselmann,  136  Fed.  567,  70  L.  R.  A. 
765,  69  C.  C.  A.  346,  employee  sent  to  work  inside  elevator  shafts  can 
recover  for  injuries  resulting  from  failure  either  to  stop  the  elevators 
or  to  have  someone  stationed  to  give  warning;  Bunker  Hill  &  Sullivan 
Min.  etc.  Co.  v.  Jones,  130  Fed.  819,  65  C.  C.  A.  363,  miner  may 
recover  for  employer's  failure  properly  to  inspect  timbering  and  rock 
above  him,  where  danger  not  obvious;  Cecil  v.  American  Sheet  Steel 
Co.,  129  Fed.  547,  64  C.  C.  A.  72,  coal  miner  may  recover  for  injury 
from  unsound  timber  furnished  him  to  support  roof  of  mine;  Wheeler 
v.  Oak  Harbor  Head  Lining  etc.  Co.,  126  Fed.  351,  61  C.  C.  A.  250, 
holding  where  woman  injured  by  skirts  being  caught  on  revolving 
shaft,  under  window  in  which  she  was  seated,  allegations  that  she  was 
unacquainted  with  danger  and  that  it  was  her  custom  to^sit  there  with 
defendant's  knowledge,  petition  not  demurrable  as  showing  contribu- 
tory negligence;  American  Distributing  Co.  v.  Thorne,-122  Fed.  433, 
58  C.  C.  A.  413,  holding  where  common  laborer  sent  to  top  of  building 
to  start  elevator  which  had  stuck,  and  he  had  previously  started  it 
by  shaking,  and  in  attempting  again  to  do  so  it  fell,  injuring  him,  he 
did  not   assume  risk;    Kenney   v.   Meddaugh,  118    Fed.   214,  215,  55 
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C.  C.  A.  115,  holding  fireman  employed  on  road  for  over  year  assumed 
risk  of  proximity  of  mail-crane  to  track ;  Lindsay  v.  New  York  etc  B.  R. 
Co.,  112  Fed.  385,  50  C.  C.  A.  298,  holding  where  brakeman  continuously 
employed  in  railroad  yard  for  over  nine  months  was  injured  by  falling 
into  drain,  which  with  one  hundred  and  eighteen  other  similar  drains 
had  plainly  existed  in  yard  all  the  time  of  his  employment,  he  assumed 
risk  thereof;  King  v.  Morgan,  109  Fed.  449,  48  C.  C.  A.  507,  holding 
experienced  miner  using  iron  bar  in  tamping  dynamite  assumed  risk 
of  employment;  Beattie  v.  Edge  Moor  Bridge  Works,  109  Fed.  234, 
applying  rule  where  bridge  worker  injured  through  defects  in  work; 
Tennessee  etc.  Ry.  Co.  v.  Currier,  108  Fed.  23,  47  C.  C.  A.  161,  holding 
where  miner  engaged  in  driving  car  into  mine  injured  while  riding  on 
new  car,  which  was  higher  than  old  one,  he  was  not  guilty  of  con- 
tributory negligence;  Volk  v.  B.  F.  Sturtevant  Co.,  104  Fed.  277,  43 
C.  C.  A.  527,  holding  employee  whose  duty  it  is  to  clean  out  bottom 
of  elevator  shaft  and  is  injured  by  descent  of  car  upon  him  assumes 
risk  of  employment;  Mexican  Cent.  Ry.  Co.  v.  Murray,  102  Fed.  272,. 
42  C.  C.  A.  334,  holding  employee  assisting  in  raising  bridge  spans 
with  iron  loops,  and  injured  by  breaking  of  loop,  did  not  assume  risk 
where  he  continued  work  after  breaking  of  two  loops  and  when  third 
loop  was  strained;  Cincinnati  etc.  R.  R.  Co.  v.  Gray,  101  Fed.  629, 
50  L.  R.  A.  47,  41  C.  C.  A.  535,  holding  railroad  receiver  installing 
new  and  different  switch  from  one  formerly  used,  and  failing  to  in- 
struct as  to  its  use,  is  liable  for  injuries  to  servant  caused  by  its  im- 
proper operation;  Olsen  v.  North  Pacific  Lumber  Co.,  100  Fed.  388, 
40  C.  C.  A.  427,  holding  one  accepting  employment  may  assume  that 
master  has  employed  careful  fellow-servants;  Grace  &  Hyde  Co.  v. 
Kennedy,  99  Fed.  682,  40  C.  C.  A.  69,  holding  servant  does  not  assume 
risk  of  employer's  neglect  to  furnish  reasonably  safe  system  of  pro- 
tection against  danger  from  injury  from  passing  vehicles  coming  in 
contact  with  guy  ropes  extending  from  place  where  servant  is  working 
out  into  and  across  street;  St.  Louis  etc.  Ry.  Co.  v.  Webster,  99  Ark. 
276,  Ann.  Oas.  1913B,  141,  137  S.  W.  1107,  allowing  recovery  in  action 
for  injury  to  brakeman  caused  by  defective  appliance  on  car;  Choctaw 
etc.  R.  Co.  v.  Jones,  77  Ark.  376,  7  Ann.  Oas.  430, 4  L.  R.  A.  (N.  S.)  837, 
92  S.  W.  248,  employee  who  knowingly  undergoes  risk,  though  ordered  by 
employer,  cannot  recover;  Fogarty  v.  Southern  Pac  Co.,  151  Cal.  796, 
91  Pac.  653,  holding  railroad  liable  in  action  for  injuries  to  car  repairer 
working  under  car,  by  car  being  struck  by  another  car  as  result  of 
defective  brake;  Creswell  y.  Wilmington  etc.  Ry.  Co.,  2  Penne.  (Del.) 
215,  216,  43  Atl.  630,  631,  holding  in  action  against  railroad  for  death 
of  employee  alleged  to  have  been  caused  by  combination  of  several 
causes,  where  there  was  no  evidence  of  defects  in  appliances  and  shown 
that  he  had  used  same  appliances  for  years,  it  is  not  error  to  direct 
verdict  for  defendant;  Carter  v.  McDermott,  29  App.  D.  C.  161,  10 
L.  R.  A.  (N.  S.)  1103,  allowing  recovery  in  action  for  injuries  to  motor- 
man  in  rear-end  collision  resulting  from  failure  to  equip  car  ahead 
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with  end  light  through  negligence  of  conductor  of  that  car;  Butler  v. 
Frazee,  25  App.  D.  C.  404,  holding  employee  in  laundry,  .injured  by 
mangle,  assumed  risk,  'and  affirming  directed  verdict  for  defendant; 
Maloney  v.  Winston  Bros.  Co.,  18  Idaho,  751,  47  L.  R.  A.  (N.  S.)  634, 
111  Pac.  1084,  allowing  recovery  in  action  for  injuries  to  employee  oper- 
ating drill  in  driving  tunnel,  where  injury  was  result  of  negligent  in- 
spection of  shift  boss;  Scott  v.  Chicago  etc.  Ry.  Co.,  160  Iowa,  327, 
141  N.  W.  1074,  in  action  for  injuries  to  fireman  defended  on  ground 
of  assumption  of  risk,  denial  of  knowledge  of  defects  is  not  conclusive, 
and  knowledge  or  want  of  it  may  be  shown  by  facts;  Cristanelli  v. 
Saginaw  Mining  Co.,  154  Mich.  431,  117  N.  W.  913,  allowing  recovery 
for  death  of  servant  of  mining  company  ordered  to  assist  in  loading 
heavy  machinery  upon  skip  in  mining  shaft,  where  death  resulted 
from  fall  of  skip  while  engineer  was  absent  from  his  post;  Rase  v. 
Minneapolis  etc.  Ry.  Co.,  107  Minn.  269,  273,  21  L.  R.  A.  (N.  S.)  138, 
120  N.  W.  364,  366,  in  action  for  injuries  from  unguarded  belt  and 
pulley,  questions  of  assumption  of  risk  and  contributory  negligence 
were  for  jury ;  Clay  v.  Chicago  etc.  Ry.  Co.,  104  Minn.  8,  115  N.,  W. 
952,  allowing  recovery  for  death  of  brakeman  struck  by  platform  from 
five  to  nine  inches  distant  from  car,  where  employee  was  minor  in 
employ  of  company  short  time  and  had  not  been  warned  of  danger; 
Cross  v.  Chicago  etc.  R.  R.  Co.,  191  Mo.  App.  207,  177  S.  W.  1129, 
employee  injured  by  employer's  negligence  in  leaving  hose  on  ground 
where  employees  walked  did  not  assume  risk,  but  reversing  judgment 
for  plaintiff  for  erroneous  instructions  as  to  proportional  damages  in 
case  of  contributory  negligence;  Whelan  v.  United  Zinc  etc.  Co.,  188 
Mo.  App.  604,  176  S.  W.  708,  in  action  for  injuries  to  employee  from 
leaving  of  debris  in  retort  in  nitric  acid  plant,  question  of  assumption 
of  risk  was  for  jury;  Lee  v.  St.  Louis  etc.  R.  R.  Co.,  112  Mo.  App. 
403,  87  S.  W.  21,  22,  section-hand  may  recover  for  injury  caused  by 
sudden  locking  of  gearing  on  hand-car  on  which  he  was  riding;  Mc- 
Allister v.  Rocky  Fork  Coal  Co.,  45  Mont.  442,  123  Pac.  699,  allowing 
recovery  in  action  for  injuries  to  employee  in  coal  mine  from  unsafe 
appliances,  where  defect  was  not  obvious;  Neeley  v.  Southwestern  etc. 
Oil  Co.,  13  Okl.  365,  369,  376,  64  L.  R.  A.  145,  75  Pac.  540,  541,  544, 
employee,  using  due  care,  may  recover  for  injury  by  defective  ladder; 
Rush  v.  Oregon  Power  Co.,  51  Or.  524,  95  Pac.  195,  allowing  recovery 
in  action  for  injuries  to  brakeman  uncoupling  cars,  where  proper  in- 
spection by  company  would  have  disclosed  defective  coupler  and  brake- 
man  did  not  know  of  defect;  Geldard  v.  Marshall, .43  Or.  446,  73  Pac. 
332,  employee  may  recover  for  injury  from  defect  in  rope  used  to 
lower  heavy  timber;  Wood  v.  Victor  Mfg.  Co.,  66  S.  C.  487,  45  S.  E. 
82,  applying  rule  where  carpenter  and  repairman  employed  in  cotton- 
mill  injured  by  falling  on  him  of  sacks  of  starch  negligently  piled; 
Houston  etc.  R.  Co.  v.  Turner,  99  Tex.  553,  91  S.  W.  565,  in  action  for 
death  of  section  foreman  by  negligent  switching  of  cars,  foreman,  not 
connected  with  work  of  switching,  did  not  assume  risk;  Missouri  etc. 
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Ry.  Co.  v.  Hoskins,  34  Tex.  Civ.  629,  79  S.  W.  370,  brakeman  may 
recover  for  injury  from  defective  handhold  on  caboose,  and  need  not 
have  inspected  same;  San  Antonio  etc.  Ry.  Co.  v.  Klaus,  34  Tex.  Civ. 
495,  79  S.  W.  60,  fireman  may  recover  for  injury  from  defect  in  apron 
between  engine  and  tender;  Cook  v.  United  States  Smelting  Co.,  34 
Utah,  203,  97  Pac.  32,  holding  servant  injured  by  slipping  on  rock 
along,  smelting  company's  car  track  as  result  of  lights  being  out  assumed 
risk ;  Leach  v.  Oregon  etc.  R.  Co.,  29  Utah,  300,  302,  110  Am.  St  Rep. 
708,  81  Pac.  94,  brakeman  entitled  to  assume  that  he  might  safely 
pass  along  outside  railing  of  baggage-car,  while  train  crossing  bridge ; 
Merrill  v.  Oregon  etc.  R.  Co.,  29  Utah,  283,  110  Am.  St  Rep.  695,  81 
Pac.  89,  master  must  use  ordinary  care  to  promulgate  and  enforce  rea- 
sonable rule  for  safety  of  servants;  Miner  v.  Franklin  County  Tele- 
phone Co.,  83  Vt.  320,  26  L.  R.  A.  (N.  S.)  1195,  75  Atl.  656,  allowing 
recovery  in  action  for  injuries  to  lineman  of  telephone  company  using 
poles  of  power  company  resulting  from  contact  with  wires  of  power 
company,  where  defect  was  discoverable  by  careful  inspection  and  duty 
of  inspection  was  on  employer;  Lincoln  v.  Central  Vermont  Ry.  Co., 
82  Vt.  193,  137  Am.  St  Rep.  998,  72  Atl.  824,  allowing  recovery  in 
action  for  injuries  to  brakeman  by  derailment  of  freight-car  on  de- 
fectively constructed  curve;  Vaillancourt  v.  Grand  Trunk  Ry.  Co., 
82  Vt.  436,  74  Atl.  107,  brakeman  does  not,  as  matter  of  law,  assume 
risk  of  injury  arising  from  danger  of  stumbling  over  clinker  near 
track,  while  attempting  to  board  moving  train;  Kiley  v.  Rutland  R. 
Co.,  80  Vt.  548,  13  Ann.  Gas.  269,  68  Atl.  717,  allowing  recovery  in 
action  for  injuries  to  conductor  resulting  from  defective  ladder  on  car, 
where  proper  inspection  would  have  disclosed  defect;  Dunbar  v.  Cen- 
tral Vermont  R.  Co.,  79  Vt.  476,  65  Atl.  528,  conductor  suing  for 
injuries  resulting  from  derailment  of  train  caused  by  unsound  ties  has 
burden  of  proving  that  he  did  not  know  of  danger  from  defective  tie; 
Southern  Ry.  Co.  v.  Jacobs,  116  Va.  197,  81  S.  E.  102,  in  action  under 
Federal  Employers'  Liability  Act  for  injuries  to  fireman  resulting  from 
cinder  pile  along  track,  refusal  of  instruction  that  if  employee  knew 
of  cinder  pile  he  assumed  risk  was  erroneous;  Neal  v.  Phoenix  Lumber 
Co.,  64  Wash.  531,  117  Pac.  270,  allowing  recovery  for  death  of  mill- 
wright and  foreman  of  mill  run  by  water-power,  where  penstock  was 
not  properly  constructed  to  withstand  water  pressure  from  without; 
dissenting  opinion  in  St.  Louis  Cordage  Co.  v.  Miller,  126  Fed.  515,  63 
L.  R.  A.  551,  61  C.  C.  A.  477,  majority  holding  woman  injured  by  fingers 
slipping  into  machine,  which  she  had  operated  each  day  for  several 
weeks,  after  its  cogs  had  been  uncovered ;  dissenting  opinion  in  Horton 
v.  Seaboard  Air  Line  R.  Co.,  162  N.  C.  450,  451,  78  S.  E.  505,  majority 
allowing  recovery  in  action  for  injuries  to  engineer  by  explosion  of 
unguarded  water-gauge;  dissenting  opinion  in  Dermid  v.  Southern  Ry. 
Co.,  148  N.  C.  197,  61  S.  E.  663,  majority  denying  recovery  in  action 
for  death  of  freight  conductor  crushed  between  bumpers  on  cars,  where 
he  did  not  follow  safe  method  of  uncoupling  cars;  dissenting  opinion 
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in  Stone  v.  Union  Pac.  R.  Co.,  36  Utah,  374,  100  Pac.  388,  majority 
holding  engineer's  knowledge  of  defective  engine  precludes  recovery 
for  injury  in  collision. 

Distinguished  in  New  York  etc.  R.  Co.  v.  Vizvari,  210  Fed.  126, 
L.  R.  A.  1915C,  9,  126  C.  C.  A.  632,  in  action  for  injury  to  employee  re- 
sulting from  defective  steel  chisel,  of  which  he  had  complained  to  fore- 
man, question  of  assumption  of  risk  was  for  jury ;  Riley  v.  Louisville  etc. 
R.  Co.,  133  Fed.  907,  66  C.  C.  A.  598,  denying  recovery  to  switchman 
catching  his  foot  in  excavation  under  spring-rail  frog;  Britton  v.  Cen- 
tral Union  Tel.  Co.,  131  Fed.  847,  65  C.  C.  A.  598,  telephone  lineman 
injured  by  fall  of  pole  from  which  he  was  removing  wires  cannot  recover, 
if  competent  for  such  work ;  Detroit  Crude-Oil  Co.  v.  Grable,  94  Fed.  77, 
36  C.  C.  A.  94,  servant  knowingly  continuing  to  use  defective  appliance, 
cannot  recover;  Creswell  v.  Wilmington  etc.  R.  Co.,  2  Penne.  (Del.) 
210,  43  Atl.  630,  master  is  not  liable  for  injuries  caused  v •  combination 
of  causes,  no  one  of  which  is  alone  sufficient  to  render  Vtj^Tjylr ;  dis- 
senting opinion  in  Francis  v.  Cramp  &  Co.,  200  Fed.  387,  118  C,  C.  A. 
535,  majority  holding  in  action  for  injuries  to  bricklayer  resulting  from 
fall  of  pail  of  cement,  questions  of  proper  appliances,  suitable  inspec- 
tion and  negligence  of  employee  lowering  pail  were  for  jury.     x 

Dismissing  assignment  of  error  that  Court  of  Appeals  erred  in  affirming 
judgment  without  specification  of  particular  error. 

Approved  in  Blalock  v.  Georgia  Ry.  etc.  Co.,  228  Fed.  297,  refusing  to 
dismiss  writ  of  error  for  failure  to  assign  as  error  rendition  of  adverse 
judgment  in  action  to  recover  excise  tax  paid  by  corporation  to  collector 
of  internal  revenue,  where  plaintiff  in  error  relied  on  overruling  of  de- 
murrer to  petition  for  reversal;  Collins  v.  United  States,  219  Fed.  674, 
135  C.  C.  A.  342,  in  prosecution  for  introducing  liquor  into  Indian  coun- 
try, assignment  of  error  in  entering  judgment  against  defendant  and  in 
favor  of  United  States  is  too  general  to  present  question  for  review. 

Who  is  vice-principal.    Note,  75  Am,  St.  Rep.  600,  601. 

Character  of  act  causing  injury  as  determining  vice-principalship. 
Note,  54  L.  R.  A.  106. 

Servant's  assumption  of  risk  from  latent  danger  or  defect.  Note, 
17  L  R.  A.  (N.  S.)  78. 

Servant's  assumption  of  risks  from  master's  negligence.  Note,  28 
L.  R.  A.  (N.  S.)  1225. 

Assumption  of  risk  of  dangers  created  by  master's  negligence,  dis- 
coverable by  servant's  exercise  of  ordinary  care.  Note,  28 
L.  R.  A.  (N.  S.)  1251. 

Applicability  of  fellow-servant  rule  as  between  trainmen  and  other 
railway  employees.     Note,  52  L.  R.  A.  (N.  S.)  1099. 
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170  U.  8.  675-681,  42  L.  Ed.  1192,  18  Sup.  Ot.  786,  KINGMAN  ▼.  WESTERN 
MFG.  00. 

Time  for  suing  out  writ  of  error  from  Circuit  Court  does  not  run  until 
motion  for  rehearing  or  new  trial  disposed  of. 

Approved  in  International  Trust  Co.  v.  Weeks,  193  U.  S.  667,  48  L.  Ed. 
839,  24  Sup.  Ct.  853,  In  re  McCall,  145  Fed.  900,  76  C.  C.  A.  430,  Klein 
v.  Southern  Pac.  Co.,  140  Fed.  213,  and  Clarke  v.  Eureka  County  Bank, 
131  Fed.  146,  all  reaffirming  rule;  Cherokee  Nation  v.  Whitmire,  223 
U.  S.  Ill,  56  L.  Ed.  374,  32  Sup.  Ct.  200,  where,  after  decree  of  Court 
of  Claims  in  favor  of  claimant,  act  of  Congress  was  passed  and  court 
makes  second  decree  granting  same  relief  appeal  from  second  decree 
within  time  prescribed  by  statute  is  in  time;  United  States  v.  Ellicott, 
223  U.  S.  539,  56  L.  Ed.  542,  32  Sup.  Ct.  334,  holding  time  for  appeal 
runs  from  disposition  of  motion  for  new  trial  in  action  for  damages  for 
refusal  rf^orer  iment  to  permit  carrying  out  of  contract  for  construc- 
tion of  bffcjffee-t&r  canal  company ;  Camden  Iron  Works  Co.  v.  Sater,  223 
Fed.  613,  13§  C.  C.  A.  157,  motion  to  vacate  order  extending  time  for 
presentation  of  bill  of  exceptions  preserves  court's  control  over  settle- 
ment of  bill  pending  disposition  of  motion;  Omaha  Electric  Light  etc. 
Co.  v.  Omaha,  216  Fed.  855,  133  C.  C.  A.  52,  by  order  staying  its  man- 
date pending  appeal  to  Supreme  Court,  Circuit  Court  of  Appeals  retains 
jurisdiction,  and  upon  dismissal  of  appeal  may  revise  decree  although 
term  has  passed;  Mahoning  Valley  Ry.  Co.  v.  O Tiara,  196  Fed.  947,  116 
C.  C.  A.  495,  in  action  for  injuries,  where  motion  for  new  trial  is  con- 
tinued until  next  term,  bill  of  exceptions  may  be  settled  at  such  term; 
Sanborn  v.  Bay,  194  Fed.  42,  43,  114  C.  C.  A.  57,  holding  writ  of  error 
and  supersedeas  may  be  obtained  within  sixty  days  from  disposition  of 
motion  for  new  trial ;  Dickinson  v.  Huntington,  185  Fed.  709, 109  C.  C.  A. 
523,  where  action  in  ejectment  is  terminated  by  verdict  and  judgment 
awarding  writ  of  possession,  court  cannot  adjudicate  upon  rights  of 
persons  not  parties  to  suit  at  instance  of  marshal  executing  judgment; 
In  re  Worcester  County,  102  Fed.  810,  42  C.  C.  A.  637,  holding  where 
Circuit  or  District  Court  permits  filing  of  petition  for  rehearing  during 
term  at  which  order  or  decree  sought  to  be  reviewed  was  entered,  it  re- 
tains jurisdiction  to  act  upon  such  petition  at  a  succeeding  term,  and 
time  for  appeal  does  not  begin  to  run  until  such  action  taken;  Sandoval 
v.  United  States  Fidelity  etc.  Co^,12  Ariz.  354,  100  Pac  818,  holding  in 
action  by  surety  on  appeal  bond  that  appellants  from  decision  in 
Supreme  Court  of  Arizona  have  sixty  days  after  judgment,  exclusive 
of  Sundays,  to  give  security  and  suspend  judgment  upon  appeal  to  Fed- 
eral Supreme  Court;  State  ex  rel.  Porter  v.  Ritchie,  32  Utah.  386,  91 
Pac.  26,  filing  of  motion  for  new  trial  in  Justice's  Court  suspends  judg- 
ment and  appeal  cannot  be  taken  until  motion  is  overruled;  dissenting 
opinion  in  Sanborn  v.  Bay,  194  Fed.  46,  114  C.  C.  A.  57,  majority  hold- 


> 


1465  UNITED  STATES  v.  COE.        170  U.  S.  681-702 

ing  writ  of  error  and  supersedeas  may  be  obtained  within  sixty  days  from 
disposition  of  motion  for  new  trial. 

Distinguished  in  Old  Nick  Williams  Co.  v.  United  States,  152  Fed.  929, 
82  C.  C.  A.  73,  holding  six  months  granted  by  act  of  Congress  of  1891 
within  which  writ  of  error  may  be  taken  in  criminal  case  cannot  be  ex- 
tended, and  where  delay  is  act  of  accused  it  cannot  be  cured  by  nunc  pro 
tunc  order. 

Miscellaneous.  Cited  in  Trafton  v.  United  States,  147  Fed.  514,  78 
C.  C.  A.  79,  no  jurisdiction  after  term  over  motion  for  new  trial  in  crimi- 
nal case. 

170  U.  S.  681-702,  42  I*  Ed.  1195,  18  Sup.  Ot.  745,  UNITED  STATES  ▼. 
COE. 

State  of  Sonora,  Mexico,  had  not  power  to  grant  lands  of  republic  in 
1838. 

Approved  in  Faxon  v.  United  States,  171  U.  S.  251,  43  L.  Ed.  154,  18 
Sup.  Ct.  851,  and  Camou  v.  United  States,  171  U.  S.  279,  43  L.  Ed.  164, 
18  Sup.  Ct.  857,  prior  to  1836,  several  Mexican  States  could  grant  vacant 
public  lands  therein. 

Miscellaneous.  Cited  in  Whitney  v.  United  States,  181  U.  S.  112,  4j> 
L.  Ed.  774,  21  Sup.  Ct  569,  reviewing  history  of  Mexican  colonization 
law. 
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